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5 PRIVY COUNCIL 
Appeal from the Patna High Court 
January 20, 1939 
Logp ATKIN, LorD THANKERTON, LORD 
WRIGAT, Lorp PORTER AND 
SIR GRrorRGE RANKIN 
PAKALA NARAYANA SWAMI— 
‘APPELLANT 
versus | 
Tae KING-EMPEROR—Respqnogent 
Evidence Act (I of 18/2), 8. 32 (1)—Scope— 
‘Section, if cênveys limitations — ‘Circumstances of 
the transaction,"° meaning of —Murder case—Body of 
‘deceased found in @runk proved tobe bought on 
behalf of accused—Statement made by deceased to 
his wife a day previous to date of murder, that he 
was setting out to place of accused to meet accused's 
wife, —Statement is one as to some of circumstances 


y 


öf transaction „resulting in his death and is 
admissible~Criminal Procedure Code (Act V of 
4895), s. 162(l)—Scope of—Statement even when 


made byperson ultimately accused, is not admissible— 
Section, if excludes any confession made to Police 
Officer tn course of sirivestigation, whether discovery 
tis made or not—S. 162, if repeals provision of s. 27 
Evidence-Act —Criminal trial — Confession —What 
ts—Statement containing self-exculpatory matter, 
yan amounts to confession—Inierpretation of 
-Statutes—Meaning of words of section, plain and 
declaring intention of Legislature—Court cannot con- 
‘sider advantages or disadvantages of applying plain 
meaning—Supposed intentions cannot be considered. 
The natural meaning of the words used in s. 32 1) 
“Evidence Act, does not convey any limitations, The 
- statement may be made before the cause of death 
Shas arisen, or before the deceased has any reason 
to anticipate being killed. The circumstances must 
be circumstances of the transaction: general 
expressions indicating fear or suspicion whether of 
a ‘particular individual or otherwise and not 
directly related to the occasion of tne death will not 
be admissible. But st@ements made by the deceased 
that le was proceeding te the spot where he was 
in fact killed, or %s to his reasons for so proceeding, 
or that he Was goifg to meet a particular person, 
or that he had beén invited by such person to meet 
him would each of them be circum8tances of the 
transagtion, and would be so whether the person 
was unknown, or was not the parson accused, 
Sucha statement might indeed be exculpatory of 
thes person, acqused “"“Oircumstances of the 
transaction is a phrase, no doubt, that conveys sme 
limitations. Ite is not as broadgas the analogéus 
lise im “circymstartial evide which includes 
evidences of all relevant facts. It ison the other 
“hand narrower than . res geste. Oircumstances 
must have®some proximate relation to the actual 
oe reng; though,» as for instance, in & case of 
e . ., 1B0=r&? 


prolonged poisoning they may be related to dates at 
a considerable distance from the date of the actual 
fatal dose; “the circumstances” are of the 
transaction which resulted in the death of the 
declarant. It is not necessary that there should be 
-a known transaction other than that the death of 
the.declarant hag ultimately been caused, for the 
condition of the admissibility of the evidence is 
that “the cause of [the declarant’s] death comes into 
question.” jp. 4, col. 2.] 

Where therefore ina murder case, the body of the 
deceased was found in a trunk proved to be bought 
on behalf of the accused, the statement made by the 
deceased to his wifea day or two previous to the 
date of murder that he was setting out to the place 
where the accused lived, and to meet a person, the 
wifeofthe accused, who lived in the accused's 
house, is clearly a statement as to some of the 
circumstances of the transactiqn which resulted in 
his death and is, therefore, admissible. [ibid.] 

The words “any person” in s. 162 (|), Criminal 
Procedure Code, in their ordinary meaning would 
jnclude any person though he may thereafter be 
accused. Investigation into crime often includes 
the examination of a number of persons, none 
ofwhom or all of whom may be suspected at the 
time, The first words of the section prohibitiitg the 
statement, if recorded from bejng signed, must apply 
to all the statements made atthe time and must 
thereforeapply to a statement made by a person 
possibly not then even suspected but eventuaily 
accused. “Any® such  statefhgat” must, therefore, 
include such a case; the words’of the section therefore 
lead to the conclusion that® the statement is not 
admissible even when made by the person ultimately 
accused The  King-Emperor v. Azimuddy (1), 
overruled; The King-Emperor Syamo Maha Patro 
(2), approved. {p. 5, cols. 1 & 2.) 

| Even though the statement in question was wrongly 
adifitted by Uourts'in India, their Lordships follow- 
dng the 1ule of the Patna High Oourt expressed in 

© 90537, Criminal Procedure Oode refused to set aside 
the convictions, since, there was ample evidence to 
establish the guilt of the accused and becauss the 
admissibility did not result 1n failure of justice | 

The words of s. 162, Griminal Procedure Code, are 
plainly wide enough to exclude any confession made 
to a Police Officer in course of investigation whether 
a discovery 18 made or not. ẹ [p. 6, col. 2.) 

Qoiler:-e-The words of 8. 162, Uriminal Procedure 
Code, may pro tanto repeal the provisions ofs. 27, 
Evidences Act, which would otherwise apply. If they 
dg not, prestmably it would be on the ground that 
s 2īūeofthe Evidence Act is a “special law” within 
he meaning of s. ¢1(2)of the Code of Criminal 

rocedurep@n@ that s. 162 is not a specific provision 

%othe contrury. [ibid] a 


No statement tleat contains self-exculpatory matter 
can amopnt to a Confession, if the exculpato 
statement is of some} fact{which, if true, wo d 
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negative’ the offence alleged tobe confessed. More- 
over, a confession must either admit in terms the 
offence, orat ‘any rate substantially all the facts 
which constitute the offence. An admission of a 
gravely incriminating fact, even a conclusively 
incriminating fact is not of itself confesion, e. g., 
an admission that the accused isthe ownor of and 
was in recent possessién of the knife or revolver 
which caused a teath with no explanation of any 
other man’s possession, The definition of confession 
isnot contained in the Evidence Act and * in that 
Act it would not be consistent with the natural use 
of language to construe confession asa statement by 
an accused “suggesting the inference that he 
committed" the crime. [p. 7, col. 1.) 


When the meaning of words ofa section is plain, it « 


is not the duty of the Courts to busy themselves with 
supposed intentions, when the words themselves 
declare the intention of the Legislature It is 
inadmissible to consider the advantages or 
disadvantages of applying the pdain meaning whe- 
ther in the interests ofthe prosecution or the 
accused. Grey v. Pearson (3) and Commissioners for 


Special Purposes of Income-Tax v, Pemsel (6), 
referred to. [p. 5, col, 2; p. 6, col 1.| . 
= Messrs. D.N. Pritt, K. C, and H. W. 


Williams, ior the Appellant. 
Messrs. G. D, Roberts, K.C, W. Wallach 
and J. Megaw, for the Respondens. 


Lord Atkin. — This is an appeal by 
special leave from a judgment of the High 
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Court of Patna who affirmed the decision ` 


of the Sessions Judge at Berhampur who 
had convicted the appellant of the murder 
of one Kurree Nukaraju and sentenced him 
to death. The accused, his wife, his wife's 
brother, and his clerk living at his house 
were charged with the murder before the 
Sub-Divisional Magistrate, Ohatrapur, in 
May and June, 1937. After hearing the 
evidence, the eNamining Magistrate dis- 
charged all the ac@used holding that there 
was no sufficient evidence to support the 
charge. Thereupon the Sessions Judge, 
Berhampur, exercising his powers under the 
Oode of Oriminal Procedure, called upon the 
accused to show cause why they should not 
be committed for trial and in July, 1937 
ordered the present accused and his wife 
to be committed to the Gourt of Session 
to stand their trial for offences under sgc- 
tions of the Indian Penal Code 120-B (Cone 
spiring to murder) 302 (murder) and 201 
{causing evidence of an offence to*dis- 
appear). At the trial the Sersiens Jadge 
acquitted the appellant's wife of all the 
charges but convicled the appellant of 
murder and sentenced him to death. The 
appeal is based upon the admission of 
certain evidence said to be matte inadmig- 
sible by provisions of the Code of Criminal 
Procedure and the Evidenée Act: and is 
“further. maintained upon the centention 
that whether the disputed, evidence be 
e s a 
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&imiéted or not, and certainly if it ought 
to have been rejected, there is no evidence 
sufficient to support this conviction. 

eOn Tussday, March 23, 1937, at about 
noon the body of the deceased man was 
found in a steel trunk in a third class 
compartment at Puri, the terminug of a 
branch line on the Bengal-Nagpur Railway, 
where the trunk had been left unclaimed. 
*The body had been cut into seven portions, 
and the medical evidence left no doubt 
that the man had been murdered. A few 
dayselapsed before identification but even- 
tually the body of the deceased was 
identified by his widow. He was a man of 
about 40 and had been married about 22 
years. He had been a peon in the service 
of the Dewan of Pithapur, one of whose 
daughters was the wife of the accused. It 
was suggested by the prosecution that 
before hgr marriage and about 19 years 
before the events in question, the wife of 
the accused: then a girl of, abdut 13 had 
had an intrigue with the deceased. Four 
letters were produced by the deceased's 
widow purporting to be signed by the girl 
bearing date 1918 supporting .this sugges. 
tion. The Judge w:s not satisfied with the 
evidence of hand-writing: there was no 
other evidence worth considering in support: 
and this suggested motive must "be de- 
finitely rejected. The fact, however, re- 
mains that the deceased was in possession 
of these four documents purporting to be 
signed by the wife af the accused. About 
1919 the accused and his’ wife were 
marriede They went to live at Berhampur 
about 250 miles from Pithapur. About 1933 
they returned to Pithapur where they appear 
to have stayed with her father. They seem 
at that time to have been in need of money: 
and during “1936 the accused's wife 
borrowed from the deceased man at various 
timgs and in relatively small sums an 
ameunt of Rs. 3,000 at interest at th® rate 
of 18 percent. per annum. About 50 letters 
and notes préving thes® transactiens signed 
by the accused’s wife were found in the 
deceased man's house at Pithapur after his 
death. On Saturday, Marclr20, 1937, the de- 
ceased man received aletter, the contents 
of which were not accurately proveds but it 
was reasonably clear that it invited him 
to come that day or next day to Berhampur. 
Ib was unsigned. The widow said that of 
that day her Qusband shaqwed her a,letter 
and said that was going to’Bethampur 


as the appellant's wife. had written’ to him s= 
and told him to go and reéeiv® payment . 


of his due, 


This .evidente: waseobjecjed to; 
e I NA | 
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it was admitted as falling under thé pro- 
visions of s. 32 (i) of the Indian Evidence* 
Act. The admission of this evidence is 
one of the grounds of the appeal, and wil 
be discussed later. ‘I'he deceased left his 
house on Sunday, March 21, in time to 
catch the train for Berhampur. On Tuesday, 
March 23, his body was found in the train 
at Puri as already stated. 

Police suspicion «does uot appear to have” 
been directed against the accused and his 
household until-April 4, on which date the 
Police visited the house, examined the in- 
habitants and obtained a statement from 
the accused, the admissibility of which is 
one of the principal grounds of the appeal. 
They searched the premises as is said for 
incriminating documents only, and in the 
afternoon arrested the four persons al- 
ready mentioned. In addition to evi- 
dence of the facts above stated, the 
prosecutio adduced the evidence 
of two employees in a shop at Berbampur 
where trunks were made and sold who 
gave evidence that on Monday, March 22, 
.in the afternoon the dkobie or washerman 
of the accused called at the shop and 
ordered atrunk: that a trunk was taken 
to the accused’s house and shown to him 
and bis wife. It was rejected as being. 
too large, anda smaller one of the size 
of the trunk in question was then delivered 
to the dhobie at the shop and he took it 
away. The transaction was entered in the 
rough day book and in the fair copy 
book of the shop as of the day in question; 
and though the trial Judge thougat that 
the entry had been tempered with so as 
to insert the height of the trunk, the 
trial Judge and the High Court both of 
whom inspected the entries were satisfied 
that they genuinely establisned the sale 
of such a truak on. that day. The 
Witnesses identified the trunk in waich 
the Body was found as being the trudk cof 
their manufacture whica was sold in the 
circumstances stated, on the Monday 
afternoon. The dhobie was called and 
ptoved thb purchase of a trunk after the 
rejection by the accused of tha first one 
brought from the shop. He, however, 
placed the date as being on a Saturday. 
The Judge thought his evidence was 
unwliable and said that he ignored if. 

e, ‘however, found the sale of the parti- 
cular, trunk was proved $0 have taken 
place as “stated by thé wifnesses on 
Monday, March 22.- The prosecution then 
sought tô prove ‘that the accused took 
the tyunk 40° the train- in which it was 
oye e Fe’ 
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found on Tuesday, March 28.. Evidence 
was given by a jetka drive who livéd 
near the accused that early sin the 
morning, some four months before the- 
trial, tne accused had come to his house 
aad said he wanted a jetka : that he drove 
to the accused's house, a “trunk which 
was like the trank in question was loaded 
on the jetka and he drove the accused 
with the trunk to the station where the 
trunk was unlcaded and taken into the 
station. The evidence was corroborated 
by a man who ran alongside the jetka in 
charge of the horse which was fresh. 
The defence relied strongly on state- 
ments made by both these witnesses on 
cross-examination that they remembered 
that the occasion was a Saturday as it 
was ashandy (fair) day at Berhampur. 
Both Courts accepted the evidence as 
relating to the carriage of this trunk on 
the 23rd. They thought that the difference 
as to date waS an inaccuracy due to a 
bona fide mistake. A witness of repute 
spoke to seeing the accused at the 
station on the morning of March 23, when 
the train on which the trunk was found 
arrived. He could not say that hə saw the 
accused enter the train. When the accused 
was examined by the Police at his house 
on April 4, it is alleged that he made the 
statement which the defence sought to 
have rejected and which must be further 
discussed. The alleged statement was 
that the deceased had tome to his house 
on the eveniag of Marchy21, slept in one 
of the outhouse rooms for the night and 
left on the evening of the 22nd by the 
passenger train. That on the morning of 
March 23, the accused went to the station 
with Gangulu (the jetka driver) in his 
jetka, and went off by the passenger train 
to Cnatrapur on some private business 
With one Delhi Ohiranjivirao. Hearing at 
the Chatrapur station that this man was 
away he rettfned by the Vizagapatam 
passenger train as far as Jagannadhpur 
whence he went to Narendrapur to see 
one Juria Naiko. He, too, was absent so 
the °accused returnede to Berhampur by 
jeti. ‘Tenis statement was obviously 
important for it admitted that the murdered 
man arrived at the accused’s house on 
the @let. Botn Courts admitted it, Their 
kuordships „ape of opinion that it should 
kave beech rejected for reasons that will 
be given later. The accused and the 
other three members of his household 
were arrested on the 4th, and the house 
remained unqcupied. On the 7th a ° 
be . 
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further seaych of the premises was made 
by tLe Foliee, and a bundle of rags which 
apparently had been washed but contained 
bloodstains was found buried at” adepth 
of about 18 inches in the compound. 
Some rags also bloodstained but still 
damp were found in a box in tke bath- 
room, The trial Judge accepted this 
evidence : on appeal both of the Judges 
thought that the articles found were ‘not 
on the premises when the Police searched 
on tte 4th: Mr. Justice Manohar Lali 
thought that the discovery was made under 
highly suspicious ciréumstances and that 
no jnference should be drawn against 
the accused in respect of its In this state 
of the case their Lordships think. that it 
would be unsafe to rely upen the dis- 
coveries on April 7. Before the examin- 
ing Magistrate the ‘accused’s statement 
was that he was not guilly. He had come 
to Berbampur on “March 17,-in connecticn 
with a law suit of which be gave come 
particulars) He neither ‘purchased the 
trunk through the washerman nor did he 
take it to any place in any jetka. The 
decea:ed never canie to his house at any 
time in March last, He did not know 
the deceased. At the trial he suid that 
the siatenent Le had made in the lower 
Coust was correct. When asked by the 
Judge whether he could suggest ary 
reason why so fany witnesses should 
come and give evidence against him he 
said. “The witnesses are mistaken and 
a are Buffering frcm excessive 
zeal". . 


The first question with which their 
Lordships propose to deal is whether the 


‘statement of ‘the widow that on March 20, 


the deceased had told her that he,was 
‘going to Birhampur as the accused's 
wife had written and told him to go and 
‘receive payment of his dues was admissible 
under s. 32 (1) of the Indian Evidence 
Act, 1272. That section provides : . 
“Statements written or verbal of relevant facts made 
by a person who is dead . . . are themselves 
relevant factsin the following cases (1) when the 
statement ismade by a persen as to the cauge of 
his death or as to any of the circumstances of the 
transaction which resulted in his death, in cases in 
which thecause of that person's death comes into 
question. ee. 
Such statements ‘are relevané whether the person 
who made them was or was not at the time whén 
they were made under expectation of ‘death, amd 
whatever may be ‘the nature of the proceeding in 
which the cause of his death comeB into question.” 
A variety of questions has been 
mooted in the Indian Courts us lo the effect 


of this section, It has Been suggested 


hg ` 
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thatthe statement must be made after the 
transaction has taken place, that the person 
making it must be at any rate near death, 
that the “circumstances” can only include 
the acts done when and where the death was 
caused. Their Lordships are of opinion 
that the natural meaning of the words used 
does not conyey any of these limitations. 
The statement may bs made before the 
cause of death has ariŝen, or before the 
deceased has any reason to anticipate bein 
killed. Thecircumstances must be circum- 
stances of the transaction: general expres- 
sions indicating fear or suspicion whether 
ofa particular individual or otherwise and 
not directly related to the océasion of the 
death will not be admissible. But state- 
ments made by the deceased that he was 
preceeding to the spot where he was in fact 
killed, or as to his reasons for so proceeding, 
or that He was going io meet a particular 
person, or that he had been inv@ed by such 
person to meet him weuld e&ch of them be 
circunstances of the transaction, and would 
be so whether the person was unknown, 
or was not the person accused. Such a 
statement migut indeed be exculpatory of 
the person accused. “Ciréumstiances of tke 
trausaciion” is a phrase no doubt that 
conveys some limitations. It is not as broad 
as the analogous use in “circumstantial 
evidence” waich ineludeg evidence of all 
relevant facts. It is on the other hand 
narrower than res geste. Circumstances 
must.have some proximate relation to the 
actual gecurrence: though as for instance 
in a case of prolonged poisoning, they may 
‘be related to dates at a considerable distance 
from the date of the actual fatal dose. 

It will be observed that “the circume 
stances” are of the transaction which 
resulted in the death of the declarant. It is 
not necessary that there should be a known 
transaction other than that the deatheof the 
declarant has ultimately been caused, for 
the conditior of the admissibility, of the 
evidence is that “thè cause of [the declar- 
ant's] death ccmes into question”, In the 
present cdse the cause of the decensed's 
death comes into question. The transac- 
‘tion is one in which the deceased was 
‘murdared on March 21, or March 22: and 
his body was found in a trunk preved tp be 
‘bought cn behalf of the accused.. Tie 
siatément mage by the dece&ised on March 
20 or 2l, thaf ke was setting opt to the 
‘place where the accused lived, and*to mest 
a ‘person, the wife of the eaccased, who 
‘lived in the accused’s house, Appears clearly 
to be a statement as to some of the dircum- 
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stances of tke transaction which resulted * making an. investigation by an order in 


in his death. The statement was rightly 
admitted. 

It is now necessary to discuss the ques- 
tion whether the alleged statement of the 
accused to the Police before arrest was pro 
tected by s. 162 of the Code of Oriminal 
Procedure which provides (sub-s. 1) :— 

“No statement made? by any person to a Police 
Officer in the course of an investigation under this 

# Ghapter shall, if reduced into writing, be signed by 
the person making it: nor ‘shall any such statement 
or any record thereof whether in a Police diary or 
otherwise or any part of such statement or record 
be used for any purpose (save as hereinafter 
provided) at any inquiry or trial in respect of 
any offence under. investigation at the time when such 
trial was made," ; 

This section which in its amended form 
was substituted for the original section by 
8.34 ofthe Code of Oriminal Procedure 
Amendment Act, 1923, has been tht subject 
of repeatede decisions in the High Courts 
of India and has given rise.to a. distinct 
cleavage of opinion. The majority of the 
High Courts have held that it has no appli; 
cation to a statement made by a person who 
at the time it is tendered in svidence isan 
accused person: the minority have. held 
that there is no such limitation. Their 
Lordshsps have been referred to at least 
twelve reported cases, all of which with 
others they have” considered. The repre- 
sentative opinions on either side may be 
taken to be The King-Emperor v. Azimuddy 
(1) in a judgment of the then Rankin, J. 
admitting such a statement againgt theac- 
cused and The King Emperor v. Syamo Maha 
Patro (2)in a judgment of Reilly, J. sitting in 
aFull Bench of the. High Court of Madras 
rejecting the statement. The present 
Board have had the advantage of the 
presence of Sir George Rankin in giving a 
full consideration to all the. reported deci- 
sionsé and they have come tothe coffelu: 
sion that the words of the section lead to th3 
conclusion that.the statement eis. not admis- 
sible even when made by the person 
ultimately accused. 

The reference in the section, to “this 
chapter” is to the group of seciichs beginn- 
ing wiih Chap. XIV forming Part V of the 
Code.entitled: “Information to. the, Police 
and, their poweys to investigate”. After 
giving powersto certain Police Officers to 
investigate ceftain crimes, thegCode proceeds 
ins. T60to give Bower to ay Police Officer 

e til) 5490 237; 99 Ind. Cag. 227;440L J 253; AI 
R 1927 Oal Wi; 28,0r-L.J 99, 

(29 55 M 903; 137 Ind, Oas. 9; (1932) M W N 305; 
Tnd: Rul: (1982) Med 338;'33-Cr L J 418; 35 L W 
405; 62:M L J 742; A IRR 1932 Mad 891; (1932) Or 
Oas GRB) . 
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writing to. require the attendanée before 
himself ef persong who appear to be ac- 
quainted .with the circumstances of the 
case.. By s. 16l any Polifeman making an 
investigation under the chapter may 
examine orally any person supposed to be 
acquainted with the facts and circumstances 
of the*case, and such person shall be 
bound.to answer all questions put to him 
other than. those, the answers to which may 
tend to incriminate-him. Then follows the 
section in question which is drawa in the 
same general way relating to “any person”. 
That the wordg in their ordinary meaning 
would include any person though he may 
thereafter be accused seems plain. 
Investigation into crime often includes the 
examination of. a, number of persons none 
of whom or all of whom be suspected at 
the time. The first words of the section 
prohibiting the statement if recorded from 
being sigaed must apply to all the state- 
ments made at tue time and must, there- 
fore, apply. to a statement made by a 
person possibly not then even suspected 
but eventually accused. “Any such state- 
ment” must, therefore, include such a case: 
andit would appear toat if the statement 
is to be admitted at all, it can only be by 
limiting the words ‘used for any purpose’ 
by .the addition of such words 
“except us eVidence for or against the person 
making it when accused of an offence’. 
If auch an e&ception wes intended, oie 
would expect to find git expressad anid 
their Lordships cannct tind sufficient 
grounds for so depariing from the plain 
words used. [fone had to guess at tne 
intention of the Legislature in framing a 
section in tne words used, one would 
suppose that they had in mind to encourage ' 
¢ue free disclosure of informativa or to 
protect the person making the” statement 
from a supposed unreliability of Police 
testimony: as to alleged:statemeats or botu. 
In any case the reasons would apply as 
might be thought a fortiori to an alleged 
statement’ made by & person ultimately 
accused. Butin trath wnen the meaning 
of words is plain, it 13 nob tne daty of 
the Courts’ to busy themselves with sup: 
posed intentivns, i 

x “I have Ben long and deeply impressed with the 
wisdom of therule, now I believe umiversally adopted, 
at least in the Courts of Law in Westminster Hall, 
that in construing wills. and indeed; statutes, and 
all written instruments, the grammatical -and-ordinary 
sense of the words is to be adhered to, unless that 
would lead to sofe absugdity, or-some repugnance or 
inconsistency» with the.rest of the. instrument, in 
. . e 


6 °C, 
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which case the grammatical and ordinary sense of the 


words may be modified, so as to avoid that absurdity 
and inconsistency, but no farther.” è : 
oy Wensleydale in Grey v., Pearson 

ae e 

“My Lords, to quote from the language of Tindal, 
O.-J, when delivering the opinion of the Judges in 
the Sussex Peerage Case (4) ‘The only rul& for the 
construction of Acts of Parliament is that they should 
be construed according to the intent of the Parlia- 
ment which passed the Act. If the words of the 
statute are in themselves precise and unambiguous, 
then no more can be necessary than to expound those 
words in their natural and ordinary sense. The 
words themselves alone do in such case best declare 
the intention of the law-giver. But if any doubt 
arises from the terms employed by the Legislature, 
it has always been held a safe means of collecting 
the intention, to callin aid the ground and cause of 
making the statute, and to have recourse to the 
preamble which according to Dyer, O.J. (Stowelv. 
Lord Zouch (5) is a key to open the minds of the 
makers of the Act, and the mischiefs which they are 
intended to redress.’ ” 


Lord Halsbury, L. O. in Commissioners 
for Special Purposes of Income-tax v. 
Pemsel (6). 

In this case the words themselves declare 
the intention of the Legislature. It there- 
fore appears inadmissible to consider the 
advantages or disadvantages of applying 
the plain meaning whether in the interests 
of the prosecution or the accused. It 
would appear that one of the difficulties 
that has been felt in some of the Courts in 
India in giving the words their natural 
construction has been the supposed effect 
on ss. 25, £6 and 27 cf the Indian Evidence 
Act, 1872. Section 25 provides that 
no confession mage to a Police Officer 
shall be proved against an accused. 
Section 26.—No confession made by any 
person whilst he is in the custrdy of a 
Police Officer shall be provedas against 
such person. Section 27 is a proviso.that 
when any factis discovered in consequence 
of information received from a persone 
accused ofany offence whilst in the custody 
of Police Officer, so much of ‘such informa- 
tion whether it amounts to a confession 
or not may be proved It is said that to 
give s. 162 of the Code the construction 
contended for would be to repeal s. 27 of 
the Evidence Act for a statemeht giving 
rise to a discovery could not then be prov- 
ed. It is obvious that the two sections can, 
in some circumstances, stand togéther. 
Section 162 is confined té staeemgnts made 
to a Police Officer in course of an investi 

3) (1857) 6 HLO €1 at p. 106; 96 L a} : 
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gation. Section 25 covers a confession 
made to a Police Officer befora any investi- 
gation has begun or otherwise not in the 
course of an investigation. Section 27 
seems to be intended to be a prayiso to 
s. 26 which includes any statement made 
by a person whilst in custody of the Police 
eand appears to apply to such statements 
to whomsoever made, e. g., to a fellow 
prisoner, a doctor ora visitor. Such stata- 
ments are not covered by s. 162. Whether 
to give tos. 162 the plain meaning of the 
words is to leave the statement still inad- 
missible even though a discovery of fact 
is made such as is contemplated by s. 27, 
it does not seem necessary to decide. In 
the present case the declarant was not in 
the cnstody of the Police, and no alleged 
discovery was Made in consequence of his 
stalement. The words of s. 162 are in 
their Lordships’ view plainly Wide enongh 
to exclude any confessign made to a Police 
Officer in course of investigation whether a 
discovery is made or not. They may, there- 
fore, pro tanto repeal the provisions of the 
section which would otherwise apply. If 


they do not presumably, it would be on the’ 


ground that.s. 27 of the Evidences Act ise 
“special law within the meaning ofs. 1 (2) 
of the Code of Criminal, Procedure, and 
thats. 162 is not a specific provisicn to 
the contrary. Their Lordships express no 
opinion on this topic for whatever be the 
r ght view itis necessary to give tos. 162 
the fullemeaning indicated. It only re- 
ma'ng to add that any difficulties to which 
either the prosecution or the defence may 
be exposed by the construction now placed 
on s. 162 can in nearly every case be avoid- 
ed by securing that statements and con- 
fessions are recorded under s. 164. In 
view of their Lordships’ decisicn that the 
alleged statement was inadmissibl@ by 
reason of s. 162, the appellants contention 
that it was ihadmissibfe as a aonfession 
under s. 25 of the E¥idenee Act becomes 
unnecessary. As the point was argued, 
however, and as there seems to have been 
some discussion in the Indian Courts on 
the matter, it may be useful to state that 
in their Lordships view no statement 
that contains self-exculpatary mater can 
afnount to a confession, if the exculpator$ 
statement is @f some fact whicb, if true, 
would negative*the offence alléged to be 
confessed. Morever, -a confession? must 
either admit in terms the vfferfce, br at gny 
rate substantially all the' factsewhich con» 
stitute the cence. An admisŝion of a gravely 
incriminafing fact, even’ a conclugively 
eee eae 
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incriminating fact is not of itself a confes- 
sion, e. g.. an admission that the accuse@ 
is the owner of and was in recent posses- 
sion of the knife or revolver which caused 
a death with no explanation of any 
other man's possession. Some confusion 
appears to have been caused by the 
definition of confession in Art. 22 
of Stephens “Digest of the Law of Evi- 
edence” which defines a confession as a 
admission made at any time by a person 
charged with a crime stating or suggest- 
ing the inference that he committed that 
crime. If the surrounding articles are 
_ examined, it will be apparent that the 
learned author after dealing with admis- 
sions generally is applying himself to admis- 
sions in criminal cases, and for this purpose 
defines confessions so as to cover all such 
admissions in order to have a general 
term for use*in the three following articles, 
confession secured by inducement, made 
under a promise of secrecy. The defini- 
ticn is not contained in the Evidence Act, 
1872, and in. that Act, it would not be 
consistent with the natural use of language 
to construe confession as a statement by 
am accused “suggesting the inference that 
he comnfitted"” the crime. 

The statement of the accused has now 
been held to have been wrongly admitted. 
What effect should that have on the appeal ? 
Mr. Pritt, for-the appellant, forcibly argued 
that the trial Judge relied on the statement 
as sufficient evidence in itself to shew that 

‘the deceased man arrived at the accused's 
house on the night of March 21, and that 
When that evidence failed, there was not 
sufficient evidence to support a conviction 
for murder. Their Lordships cannot take 
that view. For this purpose they will be 
content to abide by the rule governing the 
Patna igh Oourt expressed in s. »3% of 
the Code of Criminal Procedure: 

“No finding, sentence of order pasded by a Court 
of competent Jurisdiction slmll be reversed... . 
on appeal .. .on adcount of any error in the judg- 
ment or othér proceedings during trial ..unless 
rea ee has in” fact occasioned a, failure of 

They will, for this case, adopt this rule 
though it probably is wider than theerules 
which this Board has laid down for the 
exercise of their powers in dealing witht 
criminal appeals. It will be gbserved that 
the solé gffeet of ‘the disputéd statement 

was to supply the prosecution with evidence 

. of the material fact-that the deceased reach- 

ed the accusgd's house at the critical time. 

Byt théugh this evidence be rejected, there 


. is other 9vidence of overwhelming” strength . 
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to the same effect. It must be ¢aken to 
have been, proved that a trunk was bought 
by order of the &ccused and taken to 
his house on the afternoon of March 22, 
At about 6 a.m. on March 23; that trunk 
containing the body of the deceased was 
Placed on the train at the station of Berham- 
*pur having been conveyed there in a vehicle 
ordered by the accused in which he and the 
trunk travelled to the station. The deceas- 
ed had on the day before set out from his 
house for the express purpose of visiting 
the accused's house. 

In these circumstances there is ample 
evidence of the Presence of the deceased at 
the accused's house; the fact which alone 
the statement sought to establish. Faced 
with this difficulty Mr. Pritt sought to 
establish that in no case whether the state- 
ment be rejected or admitted was there 
sufficient evidence of bis client's guilt. The 
facts were consistent, he said, with the 
accused being merely an acceasory after the 
fact to a murder to which he was no party. 
Their Lordships are unable to say that 
there was not ample evidence upon which 
the judge cf fact could properly convict 
of murder The accused man was found 
to have been in possession of a trunk in 
which was the mutilated body of a nran 
recently murdered: a trunk which he pur- 
chased a little more than 12 hours be- 
fore the trunk was placed in the train. 
He gave no explanatioa,and contented 
himself with a denial that he knew tha 
man, or that the man*had visited his 
house, or that he had seen the trunk. All 
these statements were untrue. In these 
circumstances, itis impossible to say that 
the proceedings which ended with a cn- 
viction for murder resulted in a. failure of 
jystice. For these reasons, the appeal 
should be dismiseed and their Lordships 
will humbly advise His Majesty accord- 


ingly. 


8. Appeal dismissed. 


e 
Socitorfor the Appellant —Mr. Hy. S. L. 
Polak & Co. 
Solicitor fer the Respondent. — The Soli- 
cito?, India Office. | f 
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Civil Revisien No. 260 of 1937 
__ November 22-23, 1938 
ROWLAND AND OHATPERJIT, JJ. , 
BANSIDHAR SHROFF AND OTHERS— 
PeTITIONERB— APPELLANTS o 
versus 

Thakur ASHUTOSH DEO GHATWAL 
AND ANOTRER—OPPOSITE PARTY— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), se. 47, 60 
—Order passed on objection of decree-holder. to, 
certain items in budget of ` ghatwali estate 
Whether one under s, 41—Order, jf appealable— 
Profits accruing to ghatwal, whether exempted from 
attachment under s. 60—Land tenure—Ghatwali 
estate—Procedure.of ascertaining surplus rents and. 
profits— Execution of decree in Couri of Subordinate 
Judge—Responsibility of preparing budget and 
determining surplus, whether Lies with revenue 
authorities or Civil Court. 

An order passed by. a Oourt in, dieposing of an 
objection by decree-holders at whose instance the 
surplus profits of the ghatwali estate had been 
attached, against certain items in the revised budget 
of receipte and expenditure for the estate, is one 
passed under s. 47 of the Oode of Civil Procedure 
determining matters in issue between decree-holders 
and judgment-debtors in the courseof execution 
proceedings and is appealable. [p, 8, col. 2.] 

The profits accruing to the ghatwal 
estate are nota salary and s €0 ofthe Code of 
Civil Procedure has no application to it. The surplus. 
profits of a ghatwalt left after the payment of the 
Government revenue, ,the wages of the chaukidars 
employed by the ghatwal and other like charges 
can be attached and made available for satisfaction 
of the debts of the holder for the time being. Tikai. 
Damodar Narain Singh’v. Ganga R&m Marwari (1), 
Raj Keshwar Deo v. Bunshidhur Marwari (2), Uday 
Kunwari  Ghatwalin *v, Hari Ram Shaha (3), 
followed. [p. 9, col. 2.] 

While determining the procedure in ascertaining 
and realising the surplus rents and profits of a 
ghatwali, the distinction should be clearly borne in 
mind between the methods of administering an estate 
of which the, profits were under. attachmerft. in 
execution of a decree of a Sub-Divisional- Officer osr 
inferior Court and the procedure in similar pro-e 
ceedings whet the executing Oourt isa Subordinate 
Judge. The procedure followed if referring the 
budget to the Commissioner for settlement and. 
final sanction is an appropriate procedure in the 
former class of cases. In the latter class of cases 
it isfor the Receiver.to make anestimate of collections 
and expenditure which, he is to submit ior the 
approval of the Court and it is the duty ofe the Qourt 
to pass final orders settling the budget. In. 
collecting and disbursing the income, the Receiver 
must be acting under the directions of the Court and 
not of the executive authorities, . 

Where, therefore, a Subordinate Judge rejects an 
objection of a decree-holder to certai® *igems in 
budget of receiptg and expenditure fora ghatwal@ 
estate, without giving a finding on merits, on the 
gone that the responsibility of the preparation of 

he budget and the determination of thee surplus 
available for attachment lay with the revenue 
authorities and not the Civil Court, such an order 
is erroneous. Rajendra Narain Singh v. Sundari 
Bibi (5), followed, | bs 
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Appea' from.an order of. the Subordinate: 
Judge at Deoghar, dated April 6; 1937. 


Messrs. S. N. Bose and Mustafi, for the 
Petitioners-A ppellants. 

Dr. Sir Sultan Ahmad and Messrs, Nitai 
Chandra Ghosh, Sudhir Chandra Ghosh and 

asanta Chandra Ghosh, for the Opposite, 

arty-Respondents, . 


Rowland; J.—This appeal and application, e 
arise out of execution proceedings in the Court: 
of the Subordinate Judge of Deoghar in the; 
Santhal Parganas, The order complained: 
of, which is dated April 6, 1937, was passed 
in disposing cf an objection by creditors-: 
decree-holders at whose instance the surplus. 
profits of the Rohini Ghatwali Estate had: 
been attached against certain itemsin the. 
revised bydget of receipts.and expenditure. 
for the estate. The Subordinate Judge was- 
of opinion that. the responsjbilfty. of the: 
preparation of- the budget and the. deter-: 
mination of the surplus available for. 
attachment lay with the revenue authori- 
ties and not the Oivil Court. Acvordingly 
he rejected the objection without record-. 
ing.definite finding on its. merits, Aggriev- 
ed by this decision the decree holders hava. 
presented this appeal and application in 
revision in case it is held that an appeal 
does not lie. Weare cf opinion, that the; 
order cf the Subordinate Judge being an. 
order passed under.s, 47- of the. Code of. 
Oivil Procedure and. determining matters: 
in issue between decree holders. and judg-: 
ment debtors in the course of, execution. 
proceedings was appealable. In Civil Revi-. 
sion No. 260o0f 1937,the Rule will be diss: 
charged. We shall proceed.to consider the.. 
appeal. 

The history of: the case is that the prins. 
cipal respondent has been the ghatwal ofr 
Rohwmi since 1911, and it seems. that. he. 
lost no time in incurring more debt than: 
he wasin a pbsition topay. In.. 1914 he. 
made.an atrangemenf with Major Agabég: 
whereby. in. considerations of ans advanee, 
from. the latter of,-money to. pay off his: 
e appointed Major Agabeg: as- 
his manager. On April 5, 1917, on taking 
a further advance from Major Agabeg. 
he gave him an ijara of the ,Basvyrhi 
Mahal consisting mainly of house property: 
in Decghor.a@d Jasidib. „Te appejlants- 
are ibe holde™ of decrees ¢gajist the ` 
gharwal for debts; for the re-paymentof which |. 
arrangement hid not. been*mafle. They- . 
applied for the appointmént df.a Receiver 
to. realise, the debts due tb them out o& 
the-surplus, income. ofthe. estate-and:Major~ 
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~ Agabeg objected to this. The mattercame budget of the year 1937-38 which has 


hefore this Court in Miscellaneous Appeals e given rise to the present appeal. 


Nos. 242 and 245of 1918 and on May 25, 
1919, this Court framed a scheme of the 
nature of a composition in which the prin- 
cipal terms were that instead of putting 
the estate under a Receiver, Major Agabeg 
should be placed in, charge of the entire 
estate without remuneration ; (hat for bis 
owa debts he would be entitled to appropri- 
ate the usufruct of the Basourhi Mahal and 
that as for the income and collections in 
respect of the rest of the estate, he should 
keep.accounts and render them six-monthly 
to Babu Ramesh Chandra Sinha, Receiver,. 
and make over to him the balance re- 
maining, «after deducting the collection 
expenditure of the rest of the estate other 
than the Basourhi Mahal, the” Government 
revenue and road cess. payable for the 
talukas othe? than Taluka Rohini (the 
latter items being payable by Major Agabeg 
himself). The surplus proceeds were to 
be. distributed by the Receiver to the. 
creditors prorata under the orders of the 
Subordinate Judge subject to a mainte- 
nance allowance of Rs. 350 per month 
to ‘Fhakur Ashutosh Deo, the ghatwal, and 
a remuneration of 6 per cent. to the Receiver 
on the amount recgived by him for rate» 
able distribution. This arrangement con- 
tinued until 1928 when Major Agabeg 
reported to the Court that his dues had been. 
satisfied and he would be prepared to con- 
tinue looking after theestate as a manager 
and not as an ijaradar, He.died, however, 
on April 15, 1928, and thereafter further. 
arkangement had to be made. During the 
above period, the case came before this. 
Court again-in 1923 in connection with an 
objection by the creditors: to payments, 
having been made by the Receiver en 
behalfof the ghatwal for charities. I shall 
have to refer to this matter later. In 1928 
on Major Agabeg's Meath the Subordinate 
Judge made a referenée to the High Court. 
for‘instructions regarding the scheme and 
the High Courte directed that one man 
should be appointed as Manager and Re- 
ceiver «who should give security to the 
Subordinate Judge. The Subordinate Judge 
made an appointment which was- on appeal 
réVersed by the High Oourt and Babu? 
Ramesh Chandra Sinha wag. appointed 
Receiver., In succeeding ySars, ib. seems 
ghat budgets were prepared: in cousulta- 
tion ,with the Revenue Authorities and the 
provisions ofthese do not.appear to have 
been the subject of: any serious, objection 


e by-the, creditors: ‘until we . come to this- 
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The poitfts raised by the creditors are 
that the budget makes excessively liberal 
provisions for maintenance and: other 
expenditure of the ghatwal himself and that 
the schenie having been framed by this 
Oourt, alterations should not be made in it 
without the consent of all parties. Objez-. 
tion is also takeu toa passage in the judg- 
ment of the Subordinate Judge in which 
he compares the ghatwal's maintenance. 
allowance to the salary of a public officer 
and regards it as being protected from 
attachment by s. 60 of the Cede of Oivil 
Procedure. 

I will first deal with the last objection. 
The observation of the Subordinate Judge 
cannot be supported. The profits accruing 
to the ghatwal from his estate are certainly 
nota salary and s. 60 of the Code of Civil 
Procedure does not enter into the matter at 
all. The question of-attachability is to be 
decided with reference to the law regarding 
ghatwalis of the Birbhum type and the 
remedies of the creditors against them, 
The statutory: provision regarding these 
ghatwalis is contained in Bengal Regulation 
XXIX of 1814 and the incidents of such 
ghatwalis have been examined in a number 
of decisions, both of High Courts and of 
the Privy Council, sucen as*in this Court in 
Tikait Damodar Narain Singh v. Gangi 
Ram Marwari (Qj. It has, been long ago 
established that such a ghafwalt is inalien- 
able and cannot be putep to sale for the 
debts of its holder but it was held in 
Raj Keshwir D:o v. Bunshidhur Marwari 
(2}, that a decree-holder can be allowed 
to attach forthe satisfaction of his decree 
so mitch of the rentsas may be left “after 
the payment of the Government revenue, 
the* wages of the chaukidars employed by 
the ghatwal aad other like charges." The 
Court held that the surplus profits, after. 
all °necessary outgoings, were to be regard- 
ed as the personal property of the ghatwal, 
and as such, liable to be seized and appro- 
priated by the decree-Holder. That case 
was followed in Udoy Kumari Ghatwalin 
v., Hari Ram Saha (3). In this case the 
Court below had allowed an attachment of: 
the rents and profés and had made a pro- 
hibitory ordér%o the ghatwal not to receive 
any rents and profits from the raiyats 
and also to thes raiyats not to pay their 


(1) 3 Pat 339; 76 Ind. Cas. 8; (1923; Pat 372; 5P L 
T 34; A IR 1924 Rat 269. 

(2)'23 O 873. . è 

(3) 28 Q483. ° 


10, : 


rents tothe ghatwal. The High Court held 
that future rents and profits could not be 
attached but that there would be nc*objection 
to making an order appointing a Receiver 
to take charge of the rents and profits as 
they fell due from time to time. The 
Receiver would, in that case, receive the rents 
as they fell due from time to time and make 
provision for the payment of the wages of 
the chaukidars and other incidental expen- 
ses. Thiscase was followed by Keshobati 
v. Mohan Chandra Mandal (4), where an 
order appointing a Receiver to collect 
rents and profits was affirmed. Therefore, 
itis indisputably the law that the surplus 
profits of a ghatwali can be attached and 
made available for satisfaction of the debts 
of the holder for the time being. 

I have next to examine the procedure in 
ascertaining and realising the surplus rents 
and profits. It is manifest thatin all the 
above cases the Courts were careful to 
secure in the first instance the discharge 
of the obligation of the ghatwal to provide 
for the payment of “the Government revenue, 
the wages of the chaukidars and similar 
outgoings” before anything could become 
available to the -creditore; but there is 
nothing inthe decisions of this Court to 
indigate that the Receiver would be acting 
under the orders and control of any autho- 
rity cther than that of the Subordinate 
Judge from whom, he held his appointment. 
In order that the „decision in Raj Keshwar 
Deo v. Bunshidhar Marwari 19) might be 
carried out by thee Local Courts and offi- 
cers, a letter was issued by Mr. W. B. 
Oldham, the Commissioner cf the Bhagalpur 
Division, on March 21, 1897, which is res 
printed in Mr. Heard’s bock on “Ghatwali 
and Mulraiyati Tenures” and is referred 
to by the learned Subordinate Judge as 
laying down the procedure which isto be” 
followed in such cases. The letter deserves 
careful reading; it deals with two classes 
of cases ; one comprises those in which tHe 
decree sought to be executed has been ob- 
tained in one of what are called the Santhal 
Civil Courts. These*are Courts from whose 
decision appeal lies to the Deputy Commis- 
sicner and in respect of whom the functions 
of a High Court are discharged by the 
Commissioner of Bhagalpur Division. It 
that class of case the Sub-Difisienal Offt 
cer, the Deputy Commissioner and the Oom” 
missioner are the sole authorities both for 
fecuring the necessary outgoings, the safe- 
guarding of the performance by the 
ghatwals of, their duties ahd also for 

(4) 39 O 1010; 14 Ind. Oas. 227; 16 O WN 802, 
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the execution of the deéree. It was 

eonsidered sufficient to direct in the 
letter that the Sub-Divisional Officer shall 

discharge his duty in the customary way. 

The other class is of cases in which the 

decree is made or attachment ordered by 

a Oourt under the Oalcutta High Court, 
ei. e. the Subordinate Judge's Court. Here 

the Commissioner's letter directs another 
course to be taken. It is said: . 

“the Sub-Divisional Officer will at once file before 
it (the Court) an attested copy of this order with 
prayer that no proceedings might be taken till it 
is ascertained what part of the proceeds of the 
ghatwali mahal is the “necessary outgoinge” referred 
to by the High Court's decision above quoted and 
whet part under the same decision, his profits or 
personal properties.” 

It is also the duty of the Sub-Divisional 
Officer to report the case to the Deputy 
Commissioner who will,in turn, report it 
to the Commissioner. Paragraph 3 of the 

letter directs the Sub-Divisional Officer 
to: . 

“ascertain and inform the Civil Court what are the 
proceeds of the ghatwalt mahal and what portion 
of them is required for the perfosmance of the 
Police duties and for the ‘necessary outgoings’, 
and what portion is ‘profits’ or personal pro- 
perty.” . 

To ascertain what portion of the proceeds 
is “required”, reference is to be made to 
the actual expenditure ifcurred annually 
by the ghatwal in discharging the duties 
specified in his muchalka and for the 
support of the Police. Mr. Oldham’s letter 
goes on to state that: 

“the Sub-Divisional Officers have noconcern with 
the stipulated rents assessed on the ghatwali mahals 
or with cesses due by them to Government, and 
in the present connection, these dues are considered , 
to belong to the profits of the ghatwals and not 
to that portion of their proceeds which is required ' 
for the efficient performance of the Police duties 
and which cannot be the subject of a private 
decree or attachment.” 

Itt would seem that what Mr. Oldham 
contemplated wassomething very different 
from the preparation ofèea complete budget 
by the revenue authorities; on the con- 
trary, his instructions limit the function 
of the Sub-Divisional Officer to reporting 
to the Oort tha amount of the Government 
demands for which the Oonrt in dealing 
with the rents and profits is bound to 
make provision and the gmount of which 
ig not deemed to be private property of 
tHe ghatwal.e It is partitularly to be 
noticed that even stipulated rents or cesses 
are to be excluded from the public demands 
reported by the Sub-Divisional Officer to 
the Court which means ‘they are expected 
to be arranged for by the Ocurt itself gut of, 
the profit? or personal property oof the 
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ghatwul, I have referred already to the “this Court for approval at once and subsequently 


scheme sanctioned by the High Court ine 


1919 and it may be pointed out that it 
contains special directious for the particular 
case and not anything in the nature of 
general” rules and procedure governing 
similar attachments. But in that connec- 
tion a question of procedure did arise in 
1923 when the creditors appealed to the 
High Court against the order of the 
Subordinate Judge overruling their objec- 
tions to the accounts submitted by the 
Receiver. It was observed in this Court 
that various sums of monies were said 
to have been paid by the Receiver for 
charities and it was stated that “the 
learned Subordinate Judge must exercise 
some control over the ghatwal and over 
the Receiver”. : 

“Whenever the ghatwal does make any application 
for grant of agy sum of money to him for any 
particular purpose,ethe Court before acceding to 
the application must @xamine the circumstances 
with careand attention, There are various creditors 
to the estate and it is necessary that justice, if 
possible, should be done to the creditors before 
generosity is shown.” 


This passage makes it perfectly clear 
that the responsibility lay on the Subordinate 
Judge, that is to say, the Civil Court, 
under the directions of this Oourt, for 
permitting any sums to be paid for charit- 
able and similar objects. Between 1923 
and 1928 it appears that the practice was 
to submit the budget to the Deputy Com- 
missioner and the Commissioner for sanction 
and that in some of these years altetations 
were apparently directed by the Com- 
missioner to be made in the budget and 
the budget was amended accordingly. It 
is possible that the distinction was not 
clearly borne in mind between the methods 
of administering an estate of which the 
profits were under attachment in execution 
of a decree of a SubsDivisional Officer 
or inferior Court and the procedure in 
similar precedings when the executing 
Court is a Subordinate Judge. The pro- 
cedùre followed im referring the budget 
to the Commisstoner for settlement and 
final sanction appears to be the procedure 
‘appropriate’ to the former class of cases. 
In 1928, when after Mr. Agabeg’s @eath 


freshearraagement had to be made, an, 
order-was pagsed by the Subordinate. 


Judge .on September 18, 193% appointing 
a Receiwer, vesting him “with * certain 
powers, “fixing his remuneration and giving 
- him the foll6wing directions for the adminis- 

tration of the preperly: 
#The Receiver will? as soon as possibles, ascertain 
s the profits’ pnd neceseary outgoings and submit to 
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every year an estimate of collections and expendi- 
ture including (1) pay and uniform cf village 
Police; (2) other Goverfiment dues, (3) dues decreed 
against the ghatwal, and '4) majntenance of ghatwal 
and his family including maintenance in proper 
condition of the residence of the ghatwal. Items 
Nos 1 and 2 are of course the first charge upon 
the estate.” h 

e From fhis order an appeal was presented 
to the High Oourt, which is Miscellaneous 
Appeal No. 176 of 192% and was disposed 
of on January 28, 1929. The terms of the 
appointment of the Receiver would, it was 
said, was settled by the Subordinate Judge. 
These instructions make it clear that it is 
for the Receiver to make an estimate of 
collections and expenditure which he is to 
submit for the approval of the Court and 
it is the duty of the Court to pass final 
orders settling the budget. In 1930 there 
appears to have been some difference 
of opinion between the creditors and the 
Receiver as to the amounts whick should 
be allowed in the budget under certain 
heads. The Subordinate Judge passed 
orders on January tl, 1930, dealing with 
these objections on merits. With the 
consent of tha majority of the creditors 
the personal allowance of the ghatwal was 
raised from Rs. 350 to Rs. 400 per month. 
It does not seem to have been doubted 
so far that the Subordinate Judge was 
the proper authority for dealing with the 
objections and for settling: the budget or 
that the amount of the ghatwal’s allowance 
could be raised without the creditors being 
heard in the matter. As far as I can 
ascertain, it is for the first time in the 
order now under appeal that the view is 
put forward that the Court as a Court 


“has no authority and no responsibility in 


settlirtg details of the budget and deter- 
mining the amounts to be paid to the 
ghaftwal as maintenance and to be expended 
on religious, charitable and other objects 
connected with the management of the 
estate. The contention of the creditors is 
ibus stated in the order under appeal: 

“Thee expression ‘necessary outgoings’ according 
to the petitioners ought to in€lude only chaukidar's 
dues ahd other dues incidental for the proper 
performance of the duties imposed on the ghatwal 
by his muchalķa and kabulzyat. According to the 
arguent put forth, the Sub-Divisional Officer and 
other officers are nof «concerned with other sums 
required to ba spent such as ghatwal’s allowance, 
Regeiver's remuneration, etc. Their contention is that 
these are matters for the Suborfinate Judge to 
decide and not for the revenue or executive authori- 
ties.” x 
Sir Sultan Ahmad in the course of his 
argument for tĦe respondent, the ghatwal 
pointed out that the Government or the 
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Commissioner was not represented before ° 


us in the hearing of this appeal and 
suggested that an oppertunity should. be 
given to Government or the Commissioner 
to be heard before any finding or decision 


adverse to the jurisdiction. of the executive. 


authorities was recorded. T donot think it 
necessary to stay our hands in the disposal 
of the appeal before us. If Govérnment 


had wished to enter an appearance in these. 


proceedings, they could have done so as 
the proceedings have been pending fora 
year anda half. It is not suggested that 
there has been any authoritative pronounce- 
ment on behalf of Govarnment or the 
Oommissioner modifying the letter of Mr, 
Commissioner Oldham, on which the Suk- 
ordinate Judge relied and we rely also. I 
may say that Sir Sultan Ahmad in the 
course of the argument for the respondent 
appears to have placed before us all the 
considerations which it was likely to be 
possible for the Government itself to raise. 
In my opinion the contention of the appel- 
lants is well founded. The Commissioner, 
Mr. Oldham's letter on which the Subordinate 
Judge relies, does not support his conclu- 
sions. I must invite the particular atten- 
tion cf the Subcrdinate Judge 
direction that the Sub-Divisicnal Odicer 
is to have regard to ‘the actual expenditure 
incurred annually by the ghatwal in dis- 
charging the duties specified in his 
muchalka and for the support cf the Police 
and tothe passige where if is explained 
that “the pcrtion ef the proceeds which is 
required for the efficient performance of the 
Police duties” is not considered to include 
even cesses due to Government or the 
stipulated rents assessed on the gahtwali 
mahais, with which it is said: “the eSub- 
Divisional Officers have no concern”, these 
being expenses to be met be the ghatwal 
out of his personal income. , 


to the. 


Perhaps the lower Court has been impress. 


ed with the idea that all the rents and profits 
capable of being attached in execution 
will have to be distributed to creditors, 
and that expenditure on such matteys.as 
cesses, cost of collection maintenance of the 
ghatwal himself and,of property, such as, 
bungalows, tanks, roads, ete , which aree by 
law or custom to be maintained By the 
estate will be impossible untegsthe necés- 
sary funds. are exempied from attacameft. 
This.is not the correct View On the attach- 


*ment of so much of the income of the. 


property as represents the surplus income 
of. the ghatwal, over and abbve the matters 
excluded under Mr. Oldham’s letter, it is 
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the duty of the Court to meke provision 
for the appropriate expenditure under these. 
heads, out of the attached income. The. 
procedure in dealing with the attached in- 
come may be compared with that approved. 
by the Privy Council in Rajendra Narain. 
Singh v. Sundari Bibi (5) where the prop- 
erty sought. to be attached was the rents. 
and profits of sixteen Villages which had; 
been assigned to the judgment-debtor in, 
lieu of maintenance. The procedure which 
their Lordships approved was the appoint- 
ment of a Receiver for realising the rents, 
and profits of the property paying out of 
the sum a sufficient and adequate sum fer 
the maintenance of the judgment-debtor 
and his family and applying the balance, 
to the liquidation of the creditor's debts. In, 
this case also the Receiver was spoken of: 
as takifg the place of the debtor and 
acting. as an officer subject- to the directions 
of the execution Court in *collecting and. 
disbursing the debtor’s income. If any, 
other authority was necessary, this.confirms; 
us in the view that in collecting and: dis-. 
bursing the income, the Receiver must be: 
acting under the directions of the Court 
and not of the executive authorities. | 

It is now clear that the ordere of the 
Subordinate Judge in so far ‘as he refused, 
to enter into the merits: of the objections of 
the creditors to particular items in the 
budget was erroneous and cannot be sup- 
ported. Heshould have examined and 
déalt wjth the objections of the creditors on 
the merits. The principal objections taken 
were first to the allowances made to the 
ghatwal personally for his maintenance and 
expenses. Whereas his allowance wis 
fixed at Rs. 350 per month in the scheme 
sanctioned by this Court in 1919 and was 
raised to Ks. 400 in 1930 with the consent, 
of She majority of, the creditors; it hgs now- 
been budgeted for at Rs. 700, together with 
additional grants forePoojah Rs. 500, Holi 
Rs. 250, Mansik and Basanti Rs. 100, unfore- 
seen expenditure Rs. 1,420; medical Rs. 580 
and house rent Rs. 300, total Rs. 11,550 per 
annum. Stcondly, tat whereas the allotment 
for upkeep of tanks, bandhs, roads, etc, 
wasin former years Rs. 1,000, it has been, 
fino to Rs. 2,500. Thirdly, that the. 
general, collection and administration ex- 
Penses absom 31, per cents of the gross 
income and estate ought .to .bs more 
economically managed. And "generally 

(5) 47 A 385; 87 Ind. Cas. 295; 41,0 Lẹ J" 383; 3 Pate 
L R:142;-27 Bom L R 849; AI, R 1925.P O 176;,23.A: 
LJ 634; 49 M L J244:23 b W.-284;.L R6 ATP 0) 
tho oes W.N; 630; 52, LÆ: 2625; 30.0 W N. 818 
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is se 
whereas in former days out of a gfoss 


income of about Rs. 41.000 the creditors used 
(to get about Rs, 23,000, the present budget 
allows them 
Rs. 67;000, a dividend of less than ks. 20,000 
With an expeciation of its being still 
‘further* reduced. The figures, if correct, 
‘are disquieting: the more so as they appear 
‘to have been arrived at in some ex parte 
proceeding in which the ecréditors did not 
‘even geta hearing. At the same time we 


ftd ourselves in this difficully that the’ 


‘materials on which the propriety of each 
‘particular item of expenditure can be 
‘determined are not before us, and there- 
‘fore we-are nol in a position to come to a 
‘finding as to which items ought-to be re- 
‘duced or excluded. Ordinarily, in such 
a case, the proper course would be a remand 


‘to the Court of first 'instance.for the neces- - 


“sary findings of fact but to do that in the 
“present case would be substatially in- 
fructuous, because, the budget, ihe prepara- 
‘tion of which khase given rise to this 
“appeal, was for the year 1937-38 and reali- 
“sation and disbursements must presumably 
‘have been already made and completed in 
pursuance of this budget. All we can do 
in the present case, therefore, is to set aside 
thè judgment of tne Subordinate Judge 
‘and direct that in fature he should proceed 
‘with the preparatien of the budget in ac- 
‘cordance with the observations contained 
‘in this judgment and in the earlier judg- 
“nents of this Court to which reference 
“has been made. 

In the circumstances of this case, ‘parties 
“will bear their own costs; any order that 
“we -may make for costs against the judg- 
mtnt-debtor would be substantially in- 
“fructuous. 


“Chatterji, J.—I agree. 


B. 


: Order accordinglim 
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‘Burma Court—Burma Court, if can pasg decree for 
fale in respect of properties situated in British India 
—Substative rights of mortgagee, tf injured. 

The plain meaning of s. 67, Transfef of Pro- 
perty Act, js that the mortgagee is entitled to 
obtain the assistance Bf the Court concerned in 
bringing the mortgaged property to sale, if the 
Mortgage money has become due and remains 
unpaid. Whether the mortgages will have to obtain 
one decrea, or more than one decree, will depend on 
‘the procedure which has been laid down for such 
esuits, The method of obtaining décree is a matter 
of procedure, no suitor has any vested interest in the 
course of procedure, nor any right to complain even 
if during the litigation, the procedure is changed. 
The Oivil Procedure Code confers no substantive 
rights; it is a code of rules whereby rights may be 
enforced before the Courts. 

Where the plaintiff holds a mortgage in respect of 
‘properties situated both in Burma and Madras 

residency in British India, the Transfer of Property 
Act, nodoubt gives hima right of action in respect 
of both the properties in Burme and inthe Madras 
‘Presidency, but it makes no provisions as to the 
Courts to which the plaintiff must have recourse in 
‘exercising that right of action. It is obvious that he 
must have recourse to the Courts having jarisdiction ; 
and the jurisdiction of the Courts is determined by the 
Code of Civil Procedure. ` 

If the Legislature intended to frame a new pro- 
cedure, that instead of proceeding in this form or 
that you should proceed in another and a different 
way; clearly these by-gone trarsactions are tobe 
sued for and enforced according to the new form of 
procedure. Alterationsin the form of procedure are 
always retrospective, unless there is some good reason 
or other why they should not be. 

A mortgagee helda mortgage in respect of pro- 
perties situate in Burma and Madras Presidency in 
British India. The mortgage was executed priof to 
April 1, 1937, 2. e., prior to the separation of Burma 
from India. He instituted a suit in October 1937, 
in Burma for the recovery of the sum due on the mort- 
gage and for sale of the mortgaged property in default 
of the payment: ® *, 

Held, that by reason of Burma (Adaptation of Laws) 
Order, 1937, the Court in Burm@ had no jurisdiction 
‘to passa decree for sale in respect of properties 
situate in british India. The plaintiff was ontitled 
to adecree for sale only in respect of property 
Situate in Burma within the jurisdiction of the 
Court. The substantive rights of the plaintiff were 
in no Wise injured, because, owing to the fact that 
the procedure previded did not enable Kim to sue in 
one Court in Burma for sale of all the mortgaged 
Properties, he could not be deemed todiave waived 
his claim agains» the property situated in British 
India, inasmuch as it could not be included in the 
present suit. Arunachalldm Chettyar v. Vallappa 
Chettyar (1), Gardner v. Lucas (2), Setrucharlu 
Ramabhadra Raju v. Maharaja of Jeypore(3) and 
Nilkanth Balwant 7. Vidya Narasinh (4), relied on. 

F.C. Aeagainst the decree of tne Assis- 
tant District Court, Insein, dated Decem- 


ber 23, 193%. 


MrsSurridge, for the Appellant. 
eMackney,J.—Oo June 8, 1931, respon- 
‘dents Nos. 1 and 2 mortgaged to the - 
Plaintiff-appellant certain ‘properties, some 
of which are situate in the District of, 
‘Insein ‘but others are situate in the Madras 
Presideicy of -British India. The amount ° 

e 
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of .the loan beétamé due six months after 
the date thereof. On October 5, 1937, the 
plaintif-appellant filed a suit in the Assis- 
tant District Court of Ipsein for the recovery 
of the amount of the loan due with interest, 
and for sale of the mortgaged property 
in default of payment. The learned Assis- 
tant District Judge held that he had no juris- 
diction to deal with the property in British 
India owing tothe fact that one April 1? 
1937, Burma ceased to be a part of British 
India. In consequence of the alterations in 
the Burman Laws introduced by the Govern- 
ment of Burma (Adaptation of Laws) Order, 
1937, the Courts in Burma ceased to be 
able to entertain any suit relating to pro- 
perty in British India, Aécordingly, whilst 
granting the plaintiff-appellant a mortgage 
decree for the full amount of the principal 
and interest due on the mortgage bond, he 
gave a preliminary decree for sale only of 
that property which was situated in Insein 
District and within the jurisdiction of his 
Court. 

The plaintiff now appeals to this Court 
on the ground that the Assistant District 
Oourt did have jurisdiction in respect of 
the mortgaged property situated in British 
India and should have granted a mort- 
gage decree in respect of all properties 
subject to mortgage, The appeal has been 
‘héard ex parte. Clause 10 of the Adapta- 
tion cf Laws Order reads as follows : 

“Nothing in this order shall affect the previous 
operation of, or amything duly done or suffered 
under, any Burman Law, or any right, privilege, 
obligation or liability already #quired, accrued or 
incurred under any such law or any penalty, 
forfeiture or punishment incurred in respect of any 
offence already committed agai: st any such law.” 

By definition, ‘Burman Law’ means a law 
as defined in s. 149, Government of Burma 
Act, 1935. This section refers to laws in 
force in Burma at the time of the Aset and 
states that: . 

“In this section the expression ‘law’ does Sot 
include an Act of Parliament but includes any 
ordinance, order, bye-law, rule of regulation having 
in Burma the force of law.” ` 

Now, it is said that under s. 67, Trans- 
fer of Property Act, which is a Burman 
Law, a8 operatiye before April 1? 1937, 
and at the time the present mertgage was 
executed, the plaintif-appellant had ac- 
quired a right to obtain from the Oourt a 
decree that the mortgaged property be 
sold, It is argued that this right wag a 
right to obtain a single de@ree in gne 
Court, becafise’ the mortgagee was entitled 
to enforce his claim against the whole of 
the mertgaged property at onetime. The 
Jearned Counsel for the appellant attaches 

° e 
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** great significance to the words ‘a decree’ 


which he wishes to interpret ‘as a single 
decree,” 
® 
necessarily have this meaning. The method 
of obtaining a decree is a matter of proce- 
dure with which it would surely be out of 
place to deal in an Act setting out the 
tights of mortgagors and mortgagees. The 
plain meaning of s. 67 is that the mort» 
gagee is entitled to obtain the assistance of 
the Court concerned in bringing the mort* 
gaged property to sale if the mortgage 
money has become due and remains unpaid. 
Whether the mortgagee will have to obtain 
one decree, or more than one decree, will 
depend on the procedure which has been 
laid down for such suits. Tae Transfer of 
Property Act, no doubt, gave the plaintiff- 


appellant a right of action in respect of both: 


the properties in Burma and in the Madras 
Presidency, but it makes no,provisions as 
to the Courts to which the plaintiff-appel- 
lant must have recowrse in exercising that 
right of action. It is obvious that he must 
have recourse to the Courts having juris- 
diction; and the jurisdiction of the Courts 
is determined by the Code of Vivil Pro- 
cedure. 

It has been pointed out in Arunathal- 
lum Chetiyar v. Valiappa Chettyar (1) that 
no suitor has any ves{ed interest in the 
course of procedure, nor any right to 
complain evenif during the litigation the 
procedure is changed, The Civil Procedure 
Code confers no substantive rights; it is a 
Code sof rules whereby rights may be en- 
forced before the Courts. Lord Blackburn’s 
observation in Gardner v, Lucas (2) is 
quoted, where he says : . 

“I think it is perfectly settled that if the Legisla- 
ture intended to frame a new procedure, that 
instead of proceeding in this form or that you 
should proceed in another and a different way; 
clearly these by-gone transactions are to be sued 
fœ and enforced according to the new? form of 
procedure, Alterations in the form of procedure 
are alwaye retrospective, eunless there is some good 
reason or other why thay should not bê," | 


By the Adaptation of Laws Order, in 
s. 16, Civil Procedure Obdde, thé word ‘India’ 
has been altered to the word ‘Burma,’ 80 
that the section becomes applicable only to 
property which is situate in British Burma. 
Section 16 (c) directs that suits for sale in 
«the case of mortgage sifell be tnstitiftted in 
e the Court within the localelimits of whose 
jurisdiction* dhe“ property is, situate. Bec- 
(1) 1938 Rang. 176; 175 Ind. Cas, 275;%A I R 4938 
Rang. 130; 10 R Rang.474(RB). œ ` 
_ @) (1878) 3 A 0562, ee 


I am unable to agree that the words 
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tion 17 of the Code is as follows: ee 


“Where a. suit is to obtain relief respecting, or 
compensation for * wrong to, immovable property 


situated within the jurisdiction of different Oourts, 
the suit may be instituted in any Court within the 
local limits of whose jurisdiction any portion of 
the property is situate,” 

In Setrucharlu Ramabhadra Raju v. 
Maharaja of Jeypore (3) their Lordships 
of the Privy Council observed that in this 
section the word “Ogurts’” must be held as 
meaning Courts to which the Code applies ; 
that is to say, in the present case, it must 
be held to mean ‘Courts in Burma.’ 
appeal with which their Lordships were 
dealing was from the decree passed ina 
suit brought to enforce a mortgage of pro- 
perty which was situate partly in a district 
to which the Code applied and partly ina 
scheduled district under Act XXIV of 1839, 
that is to say, the district‘subject to the 
special jurisdiction of the Agency Qourts. 
A decree for the sale of the mortgaged pro- 
perty was male by the Subordinate Judge 
and affirmed by the High Court of Judica- 
ture at Madras. Their Lordships, in conse- 
quence of their view of s. 17 of the Code, 
varied the decree passed by the High 
Court deleting the order for sale so far as 
applicable to the land situated within the 
jurisdiction of the Agency Court. They 
added: ° 


“This will be, of course, without prejudice to the 
respondent's right to @pply in the Agency Court 
for an order for sale of those lands,” 


Again, in Nilkanth Balwant v. Vidya 
Narasini (4) their Lordships dealt with 
an appeal from the High Oourt at Bombay 
in a suit in the Satara Court of the 
Bombay Presidency to enforce certain 
mortgages of property situated not only in 
the Bombay Presidency but also in the 
Kolhapur State which is not within British 
india. It was observed : 

“The provisions of the Oode are regulations deal- 
ing with the jurisdiction and governing the pro@- 
dure of %he Courts in British India, and théir 
Lordships are of opinion that the words in 8, 17 
‘within the jurisdiction “of different *Uourts’ must 
mean -within the jurisdiction of different Courts to 
which the Code applits, that is to say, Oourts in 
British India .*....In@smuch as the properties in 
Kolhapur are not within the jurisdictign of any 
Court in British India, the learned Subordinate 
Judge of Satara had no jurisdiction to try the suit, 
so far as it related to the mortgaged properties 
pitaate in Kolhapur.” b 


9 42M 81351 Ind, Oas. 185; A I R 1919 P C 150; 
4614161; 17 A L J 694; 37 ML J 1; (1919, MW N 
502; 26 M L T 127; 31 Bom. L Re 914,90 OLJ 209; 
23 O WN'1033;10L W362(P0), * à. 

(4.54 B 498; 126 Ind. Cas, 417; AIR 1930 PC 188; 
581 A 194; 31 W N 854; Itd. Rul. (1930) P C 321; 


59 M LJ 379;(1930)°A L J 1338; 32 Bom. L R 1527; 
33 L W818; 62 OLI 539(P 0). '. 
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In the result, the plaintiffs-appellants 
succeeded so far as the morigagdéd proper- 
ties in Satara and Belgaum were coacerne1 
but failed,as regards the mortgaged pro- 
perty in Kolhapur. It appears to me, 
therefore, that the learned Assistant Dis- 
trict Judge rightly refused to grant a decree 
for sale of the mortgaged property which is 
in British India. Tne substantive rights of 
the plaintiff-appellant are in no wise in- 
jured, because, owing to the fact that the 
procedure provided does not enable him 
to sue in one Court in Burma for sale of 
all the mortgaged properties, he is not to 
be deemed to have waived his claim against 
the property situated in British India, 
inasmuch as it dannot be included in the 
present suit. This appeal must, therefore, 
be dismissed. No order as to costs is neceg- 
sary as it has been heard ex parte, 

Mya Bu, J.—I concur. 

D. Appeal dismissed. 
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Limitation Act (IX of 1908), s. 20—Scope—Words 
“paidas such”, if -superfluous*-Payment made by 
debtor without specifying, whether payment is towards 
interest or principal — Mere crediting of interest by 
creditor in his accaynt book, tfesufficient—-Whether 
saves limitation—Provincial Small Cause Courts Act 
(IX of 1887), s. 25—Application under—High Court 
cannot undertake duties of Court of first appeal— 
High Court, when can interfere. 

The words “paid as such” ins. 20, Limitation Act, 
are not superfluous, The section provides that it 
must be payment as interest by the debtor to the 
creditor,though the form of payment may differ, 
Mere crediting of interest by the creditor in his own 
accdunt books is not enough to satisfy the provisions 
of fhe*Statute. It must be interest paid "as interest” 
and distinctly stated tobe so at the time of pay- 
ment, . 

Sodar as the payment of interest is concerned, the 
acknowledgment in writing must beof the payment of 
interest “as such", The word “payment” in the 
proviso erefers back to the section it qualifies, and 
the words “as such” occur in refation to the payment 
of interèst in fhe section itself. 

Where moneyis paid by a debtor without his 
specifying whether the payment is towards interest or 
towaras principa leaving it to theoption of the 
creditor fo appropriate jf as he likes, and the credi- 
tor appropriates jt sowards interest, there is neither a 
paygient of int@rest “as such" nor a part payment of 
the principal within the meaning of s, 20 of the Limi- 
tation Act andthe payment does not save limitation, 
Udaypal Singh v. Lakshmi Chand (1), Bat Havabu v. 

Isup Musa Patil (3), Idan Sadagar v. Premsukhdas 


Ramchandra (4), LalChand v. Raman Shah (5) and 
A ka e 


ce e 
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Firm Hariram Doulat Ram v. 
Gopal Singh (6), relied on. Pachipenta Lakshmi 


Naidu v. Somahanti Gunnamma (2;, dissented 
from. ° 


In an application under s, 25 of the Provincial Small è 

Oause Courts Act, no High? Court cañ be intended 
to be or can posgibly undertake the duties of a 
‘Court of first appeal from decision of a Small Oause 
Court Judge. While the High Court has the power 
to interfere even upon a point of fact, it hehaves it to 
exercise this power simply and solely for the purpose 
‘of preventing miscarriage of justice or gross illegali 
ties. The powers conferred by s. 25 ar8 purely dis- 
“Cretionary. Itis not intended by s.25to givein 
efiect a right of appeal in all‘Small Cause Court cases 
either on law or fact. 


< O. R. App. of the order of the Munsif (as 
‘Judge of Small Oause ‘Uourt), Bahraich, 
dated August 31, 1936. 

Mr. K.N. Tandon, for fhe Applicant, 

Mr. B. K. Dhaon, for the Opposite ‘Party. 


Judgment.—This is an application under 
8. 25 of the Small Cause Courts Act against 
the judgment and decree of tne learned 
Munsif of Bahraich exercising. Small Cause 
Court powers dated August 31, 1936. 

The plaintiff brought the suit to recover 
asum of Rs. slon the basis of a bond 
dated March 16, 1930. The amount was 
payable by Muy 2, 1931. The plaintiff alleg- 
ed that the defendant paid only Rs. 12 
towards the debton Baisakh Su tì 2, 1311, 
Fasli corresponding to April 15, 1934. Tne 
defendant denied the payment of Rs. 12 
as alleged by. tne plaintiff and further’ 
-pleaded that the suit was barred by limi«a- 
‘tion. . 

The learned eMunsif heyl that the pay- 
zment of Rs, -12 -was -proved, but he dis- 
‘missed the suit Yelying on the case reported 
‘in 1935 All, L. J. 1029, Udaypal Singh v. 
Lakshmi Chand (1), holding that the pay- 
‘ment did not save limitation. 

The application raises an -important 
question of law, namely, whether the pay- 
ment of a sum of money by the debtor 
‘withoute specifying whether the pa$ment 
-was “made towards interest or towards prin- 
cipal can save limitation unders. 20 of the 
Indian Limitation Act. . 

The endorsement-on the back of the. bond 
“is 'as follows :— e ° 

“Mitt Dotj, Sudi Baisakh, San 1341h Fasli ko babat 
tamasuk ke Rs. 12 wasul pai. (i.e. received ‘Rs, 12 
“towards the bond on April 15, t934,) (Sd.) Rata Abre", 
Tt may be mentioned that plaingiff “in 
-his plaint does not say whether “he paid 
‘this sum of-Rs. 12 towards she prinerpal 
‘or interest. | ba 

The contention of the. learhnéd Counsel 

(1) (1933) `A L J 1029; 159 Ind. Cas. 387; A I R 1935 
CPB). 1935 A L R 1107; 8 R A 428; 58. A 261 
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one behalf of the applicant. is that the cir- 
cumstances are such that it should ‘be- 
assumed that the amount whs paid towards 
the interest, and, therefore, the finding'of 
the trial Court that the suit was barred 
by limitation is wrong. Section 20 of ‘the 
Indian Limitation Act, is as follows :— 
“Where interest on a debt or legacy is, “be- 
fore the expiration of the prescribed period, paid 
as such by the person liable to pay the debt or 
legacy, or by his agenteduly authorised in this 


‘behalf... a fresh period of limitation shall be com- 
puted from the time when the payment was mada” 


A large number of cases have been cited 
by the learned Counsel on behalf of the 
applicant, but we are of opinion, that in 
an application unders. 25 of the Act, no 
High Court can be intended to be or can 
possibly undertake the duties of a Court 
of first appeal from decisions of a Small 
Cause Court Judge. Wailethe High Court 
has the powtr tointerfere even upon a 


point of fact, it behaves it to exercise this 


power simply and solely fore the purpose 
of preventing miscarriage of justice or 
gross illegalities. The powors conferred by 
s. 25 are purely discretionary. It is not 
intended by s.25 to give in effect a right 
of appealin all Smali Cause Court cases 
eitber on law orfazt. Tne learned Counsel 
on behalf of the applicant has tried to 
argue this application as an appeal. In 
our opinion, the learned trial Court has 
decided the case sensibly and intelligently. 
There was no direct decision of this Court 
onthe point for its guidance and he relied 
ona Full Bench decision of the Allahabad 
High, Court for his guidance which he was 
entitled todo. “These observations are suffi- 
cient to dispose of this application, 

We may, however, briefly consider the con- 
tention of the learned Oounsel on behalf of 
the applicant. His contention is that the 
words “paid as such" in s. 20 of the Indian 
‘Limitation Act are redundant and that a 
‘payment of interest is a payment of interéat 
and it is no more payment of interest if 
the wordg‘as such” sre added, 


_ It washeldin She Ailahabad case, 1935 
All, u. J. 1029, Udaypal Singh v. Lækshmi 


‘Chand.(\), that: ° ~ 


“where money is paid by a debtor without specifying 
whether the paymént is towards interest or towards 
prigcipal, leaving it to the option of the creditor-to 
appropriate it as he likes, and the creditor appro- 
priates it towards interest. ° Held (by majerity) that 
there is neithera payment of interest as-such nor 
‘a part-paym@ht of the principal within. the meaning 
of s. 20,eLimit®ion Act,” - 

We do not agree with this contention., In 
our opinion, the words “paid “as such” are 
not superfluous. The geetion-proyides that 

: . E e 


wo. _ ee ° 


. “1938 


. or towards 


p AA e 
it must be payment as interest by “the 
debtor to the ereditor though the form of 


payment may differ. Mere crediting of, 


interest by the creditor in his own account 
books is not enough to satisfy the provisions 
of the statute. It must be interest paid “as 
interest” and distinctly stated to beso at 
the time of payment, 


_ The learned Counsel for the- applicant ° 


relied on the case reported in I L. R. 58 
‘Mad. 418 at p. 426 Pachipenta Lakshmi 
Naidu v. Somahanti Gunnamma (2), in which 
it was held that when a part-payment is 
‘evidenced by a writing which is signed by 


the person making the same, it makes no.. 


difference whether the payment is held to 
be for interest or for principal or for both, 
This case undoubtedly supports the conten- 
tion of the learned Counselor the appli- 
cant. The view of the Bombay, Allahabad 
(majority of Judges), Patna and Lahore 
High, Courts and of the Judicial Commis- 
sioner’s Court of Sifid is that where money 
is paid by a debtor without his specifying 
whether the payment is towards interest 
principal leaving it to the 
option of the creditor to appropriate it as he 
likes, and the creditor appropriates it 
towards jnterest, there is neither a payment 
of interest “as such” nora part payment of 
the principal within the meaning of s. 20 
of the Indian Limitation Act, vide 40 B. L. 
R. 968, Bai Havalu 3 Isup Musa Patil (8), 
A. I. R. 1937 Patna. 583, Idan Sadagar v. 
Premsukhdas Ram Chandra (4),A. I. R. 
1987 Lahore, 820, Lal Chand v. “Raman 
Shah (5), A. I. R. 1937 Sind 95 Firm Hari» 
fam Dowlat Ram v., Firm Ram Singh- 


Gspal Singh (6)and 1935 All. L. J. 1029, ° 


Udaypal Singh v. Lakshmi Chand (1). 
_ We are of opinion, that so far as the pay- 


ment of interest is concerned, the acknow- ` 


ledgment in writing must be of the pay- 
ment of interest. “as such.” The word “pay- 
ment” in the provieo refers “back to the 
section which it qualifies, and the words 
“as such” occur in, relation tu the payment 
of interest in the section itself. We are, 


therefore, of opinion, that the view taken. 


; 
(2) 58 M 418 at p 426; 154 Ind. Cas. 1053.41 L W 
94; (1935) M W N 17; A I R 1935 Mad. 101; 7 R M 535; 
EIMEL J 470 4 . 
.(3) 40 Bom. L R 968; 178 Ind. Cas, 844; AIR 1933 
Bom. 467; 11 RB 96, š 5 
(4) ATI R 1937 Pat. 583; 167 Inf. Case 244; 3B R 
286; 9 RP 201. ` 


œ 15) A LR A Lah. 820; 172 Ind. Oas, 455; 39P L R 
+ 622,10 R L 329, -° 


(6) A I R 1937 Sind 95; 168 Ind. Oas. 820; 9 R S 245; 
Aena oe aaa ' i 


-a 1803 & 4, 
ve, 


. 
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by the trial Court is correct, agd we’ ac- 


“cordingly dismiss the application with costs. 


8. Application dismissed. 
. e 


——— 
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WORT AND Aqarwata, JJ. 
RAMA PRASAD GUPTA AND 0THERS— 
: APPELLANTS 


versus 
- COLLEOTOR or SHAHABAD— 
_ RESPONDENT 

Court Fees Act (VII of 18705, Sch. IHI, 
Annexure B—Application by members of joint 
family for letters of administration to estate of 
deceased member—Property consisting of Gevernment 
loans, money at Bank and shares in companies be- 
longing to joint fumily—Property held not trust 
property and not exempt from court-fees. 

‘A cosharer member of a joint family interested 
to the extent of an undivided share in the whole of 
the property of the joint family is not a trustee for 
the other co-sharers. |p. 19, col. 2] | | 

Upon the death of a member of a joint family, the 
remaining members applied for the letters of admi- 
nistration to his estate, The property consisted of 
Government loans, money in deposit with a Bank, 
and shares in limited companies. The property be- 
longed to the joint family of which applicants were 
members : f 

Held, that the property was not trust property 
and hence was not exempt from court-fees. In the 
goods of Pokurmull Augurwallqh (2) and Kashinath 
Parsharam v. Gourabat (3), referred to; In the 
goods of Lal Madho Prasad (5, relied on, 

A. and C. R. from original order of 
District Judge, Shahabad, dated April 14, 
1937. 

„Messrs. 5. M. Mullick and S.N. Bose, 
for the Appellants. 

The Advocate-General and Government 


Pleader, for the Respondent. 


`e Wort, J.—This appeal is directed against 


the order of the District Judge of Shahabad, 
dated April 14, 1937, in which he has 
held that the- appellants, who were the 
petitioners before him for letters of admi- 
nistration of the estate of one Amir 
Obaydra were liable te pay court-fee on 


the total value of the properties, the 
subject-matter of the application. The 
property consisted of Government loans 


tothe value of Rs. 2,19,400, money. in 
deposit wèth the Bank Rs. 1,00,000 and 
shares in limited companies valued at 
Rs. 79,705. The actual figures are 
notin dispute and are immaterial for® 
the purposes of decision of the point in 


jssuc, b . 


iB 


. which is to be given 


- on the balance. 


. and which is the subject-matter 
. appeal. 


_of Sir L. H. Jenkins, O. J. 


indeed the contention in this Court is that, 
as these properties were the properties of 
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decision being. the question 


whether, although the notification which 
the Local Government was entitled to make 


the joint family of which the applicants e under the Court Fees Act had been under 


were members, the properties” must be 
treated as trust properties and there- 
fore not liable tothe ad valorem court-fee 
demanded by the order of the Judge. 
Reliance was placed upon Sch. HII, Court 
Fees Act, which it is contended by ime 
plicaticn provides that the property of the 
description which I have stated, that is 
to say. property of the joint family, isnot 
liable for court-fees, The form Annexure 
A provided under Sch. III sets out various 
items of property the description of 
ine an application 
for letters of administration. Annexure 
Bis headed “Schedule of Debts, etc.” and 
not only includes debts owing by the 


estate of the deceased, the funeral 
expenses and mortgage encumbrances, 
but also 


“property held in trust not beneficially or with 
general power to confer a beneficial interest and 
other property not subject to duty.” 


It seems to me clear if I were to decide 


“the matter, although I do not decide it, 


that the total of itemsin Annexure B is to 


"be deducted from the total of Annexure A: 


that much is clear,the duty being payable 
Section 19-I provides that 
the Court must be satisfied that the fees 
payable under “No. 11 of Sch.I are paid 
before entertaining an application for 
letters of administration so far as the actual 
valuation is coéncerned. fhe provision 
made in s. 19 He gives jurisdiction to the 
Collector to decide these matters finally, 
but it seems to be perfectly clear frcm 
the provision of s. 19-I to which I have 
already referred that the Judge had 
jurisdiction to enter into the question 
which he determined by his order 
of *this 


Relianceis placed upcnthe decisicn of 
the Bcembay High Court in Collectér of 
Kaira v. Chunilal Hari Lal (1) a decision 
and Batty, J.— 
upon this questioħ so far as regardg the 
actual point which comes before us for 
determination, that is to say, whether 
Amir Chandra was a trustee for the ether 
members of the 
Chief Justice of the- optnien that the 
matter hadebeen decided. In the good8 of 
Pokurmull Augurwallaly (2), the main 


(1) 29B 161; 6 Bom. L R 652, 
(2) 23 0 960; 10 W N31. 
e e 


joint efamily, thefearned e 


s. 35 of the Act of 1870, rescinded, the 
trust property was still exempt from duty. 
‘The learned Ohief Justice came tq the con- 
clusion that in spite of the fact thatthe 
notification had been rescinded by reason 
of the provisions. amepding the Probate 
and Administration Act, the trust property 
was still exempt. Itseems to me that opce 
the matter is decided that this is trust 
property, it necessarily follows by reason 
of the form in Sch. III, to which I have 
referred thatthe propertyis held in trust 
not beneficially or with general power 
to confer a beneficial interest and is 
exempt from duty. In this connection, 
although the section does not deal actually 
with the point to which I am referring, 
reference might be made to s. 250 of the 
present Succession Act. The%ecision upon 
which the Bombay High Oourt relied for 
the proposition that the joint family 
property. in the circumstances with which 
the learned Chief Justice was desling 
was the trust property, was the case 
which I have already named aud which 
is reporled as I have said in In the goods 
of Pokurmull Augurwallah (2). “It is just 
possible, although I not propose. to 
cometo that conclusion, that the case 
reported in In the goods of Pokurmull 
Augurwallah (2) can be distinguished by 
reason ofthe facts of that case. There 
four members of a joint family had pur- . 


“chased a property as tenants-in-common, 
at least according to the report 


of the 
case, the conveyance purported to conwey 
to the brothers as tenantsin common not 
only for themselves but for other 
members of the family, and in those cir- 
ciak lane, Ameer Ali, J,, as he then was, 
held : . 


“That the property, though conveyed to the 
brothers as tenants-in-common, vested in them as 
trustees for the benefit gof all the co-parceners and 
consequently was not liable to duty." 


Whatever view might be: tåken of “the 
authority of that case, it Could not be said, 
having regard to the facts to which I have 
referred, to apply to the facts* of this 
cares- Here there is no question of con- 
veyance to Amir Chandra on behalf ef the 
other members of the ` family. It "wasa 
property athe Bank which, according to 
the facte which do not seem to bee disputed, 
was a property ofthe joint family. Ine 
cidentally I might ` mention that the * 
Bank would not recognize’ the property 
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-a8 the property of auy person other than 
Amir Uhandr4 and, therefore, would not 
recognize any trust. ||] 

I propose briefly to refer to other cases, 
one of which was the case in Kashinath 
Parsharam v. Gourabai (3). The head- 
note in the case correctly states the decision 


at which Beaman, J. arrived. It was 
“an application for, probate of will of 
a person who was admittedly a member 


-0f a joint Hindu family and the decision 
“was: 

“Where the matter in question was probate, the 
parties claiming under the will cculd not go behind 
its terms, or claim any exemption whatsoever upon 
allegations utterly inconsistent not only with the 


. fact of the will itself, but with the express statements 


. made therein and that the executors must pay 
full probate duty upon the will.” 


The decision may be shortly stated in 
these words—as the duty to be paid was 
“theduty on the property included in the 
will and as, the property was included in 
the will, there could be no question whe- 
“ ther it was trust ptoperty, nor could the 
fact of any allegation that it was joint 


, family property affect the incidence of the’ 


duty. There is a decision of this Court of 
Coutts, J. in the case in In re Ram Kumar 
Prasad (4) where a Hindu by a will left 
the regidue of his property to his son 
and the executors. It was keld that, 
although in applying for probate of the 
will the son claimed the property as by 
survivorship, “they were not entitled to 
the exemption,” the basis of the decision 
being. similar to that of the decision of the 
Bombay High Court to which I have just 
referred reported in Kashinath Parsharam 
V. Gourabai (3). A decision of the Full 
. Bench of the Bombay High Courtin an 


application for administration by each of 


the sonsofa joint family limited to their 
shares in the joint family held that mo 
` courtsfee Bhould be levied on limsted 
letters of administration sought by" the 
sons asto the shages belonging to the 
. joint famfly. The cagp, however, which- is 
a an in point is the decision of the 
Allahabad High Court in In the goods of 
Lal Madho Prasad (5). Before referring 
to that case in detail, I would like to 
observe that itis pcssible so far as this 
fact is concerned 


. (5) 87 A 881; 164-Ind. Oas. 722; 35 All. 
is, is as. 722; A I BN 1 
LJ 
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- of th3 property of the joint family 


, they were applications for probgte of: the 
will. For the reasons stated in two of the 
cases towhichI have referred, it might 
be said that the applicant could not go` 
behind the terms of the will, and that the 
principle applicable to those cases in 
which the application was for letters of 
administration might be different. The case 


. to which Iam now referring deals with an 


application for letters of administration and 
the decision by Sir Shah Muhammad Bulai- 
man, O. J. and Ganga Nath, J. is to the 
effect that : 

“Where a person chooses -to apply for letters of 
administration, whether absolutely necessary or not, 
and they are granted, he must pay the proper court- 
fee according tos°6 or Art, LL of Sch I, Gourt Fees 
Act. Section 19-D of that Act does not in any 
way exempt from payment of court-fea letters 
of administration obtained by a member of a joint 
Hindu family in respect of property which he 
gots by survivorship and not by inheritance asan 
heir.” 

I donot propose to refer to the reasoning 
of the learned Chief Justice in that case— 
reasoning with which I entirely agree. It 
is, as the learned Cnief Justice points out, 
nota question for the High Court whether 
it was necessary to apply for letters of 
administration merely because ths Bank 
demanded it. But when once the applica- 
tion was made for the reasons toerein 
stated, exemption could not be had., In 
connection with the point as to the necessity 
of applying for letters of administration, 
I would, in passing, refer, tos. 212, Succes- 
sion Act, which provides ; 

“No right to any part of the property of a person 
who had died intestate can be established in any 
Oourt of Justice, unless letters of administration 
have first been granted py a Gourt of competent 
jurisdiction,” : 
but it also provides that, 

“this section shall not apply inthe case of the 
intestacy of a Hindu, Muhammadan, Buddhist, Sikh, 
Jain or Indian Christian.” ; 


“ ås I said at the commencement of, my 
observation, the only point to bé determin: 
ed in this cass was waether Amir 
Oħandra was atrustes for his co-parceners. 
In my judgment, with great respect to the 
decision of some of the learned Judges to 
which I have referred, if seems to me im. 
possible to‘contead that a co-sharer mem- 
ber ofa joint family interested to the 
exéent of “an undivided share in the whole 
is a 
„trustee foy ¢h® other co sharers. I repeat, it 
5 impossible to hold that yiew. In the 
circumstances. whether an application for 
letters of administration was necessary 
or not, itis a matter not to be determined 
in this Court, “when once an ap] plication has 
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been made in order to obtain letters, it is 
necessary in my judgment to pay the duty 
according tothe provisions of the Act. In 
my view, therefore, the decision of the 
learned Judge e was right and must be 
affirmed and the appeal must be dismissed 
with costs. 


Agarwala, J.—I agree. 
8. Appeal dismissed. ° 


'PRIVY COUNCIL 
Appeal from the Full Oourt of Hong 
Kong . 
December 2, 1938 | 
Lorp ATKIN, LORD MACMILLAN, Lorp Porter, 
Sır LANORLOT SANDERSON AND SIR GEORGE 
; RANKIN 
CHUNG OHI CHEUNG— 
APPELLANT 
versus 
Tur KING—ReasponpentT 
International Law—Ex-territoriality, doctrine of, 
must be rejected—Public ship in Foreign waters, 
whether territory of her own nation—Cabin boy 
committing murder of Captain of Chinese armed 
public vessel on board the vessel within Britisk 
waters— Both accused and the murdered British 
nationals—Accused taken to hospital by Hong Kong 
Police—Extradition proceedings started, failing— 
Aecused re-arrested and tried of murder by British 
‘Court and convicted—Jurisdiction of British Court. 
So. far as the eBritish Courts are concerned, 
international Jaw has no validity save in so far 
as its principles age accepted and adopted by their 
own domestic law. JA public ship of a nation in 
Foreign waters is not and is not treated as territory 
of her own nation. „The doctrine of exterritoriali- 
ty which regards the public ship “as a floating 
portion of the flag State,” must be rejected. The 
true view is that in accordance with the conven- 
tions of international law, the territorial sovereign 
grante to foreign sovereigns and their envoys 
and public ships and the naval forces carried 
by such ships certain immunities. These im- 
munities fow from a waiver by the local 
sovereign of his full territorial jurisdiction artd dan 
themselves’be waived. The original jurisdiction in 
such a case flows afresh, > ° 
The accused was convicted of the murder. ,The 
murder was committed on board the Chinese Mari- 
time Oustoms cruiser Cheung Keng while that 
vessel was in Hong Kong territorial waterg, Both 
the murdered man amd the accused were in the 
service of the Ohinese Government af members of 
the officers and crew of the cruiser. The former 
was Captain: the accused was cabin boy. The ac- 
cused shot and killed the Oaptain.® He them shot 
at and wounded the Bening chief officer,*and then 
went below and shot and Wounged himself. The 
acting chief officer as soon as he Was wounded 
directed the beatswain to proceed to Hong Kong at 
full. speed and hail the Police daunch, He wanted, 
he said, help to arrest the accused from the Hong 
Kong Police, Within a couple of hours the launch 
of the Hong Kong Water Policecame alongside in 
answer to fhe cruisers signgl. The Police took 
s 
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the wounded officer and the accused to hospital. 
Extradition proceedings were scommenced sub- 
` sequently against the accused on the requisition 
of the OGhairman of the Provincial Government of 
Kwangtung alleging murder and attempted murder 
ou board the Chinese Customs cruiser within the 
jurisdiction of Ohina, The crime was in reality 
committed within British waters. Afteremany ad- 
journments the Magistrate decided, on evidence 
called for the defence, that the accused was a 
British national and that the proceedings, therefore, 
failed. The accused was at once re-arrested and 
charged with murder “ in the waters of this colony” 
and duly committed and was tried by British 
a, that the Ohinese Government could clearly 
have had jurisdiction over the offence : and though 
the offender had for reasons of humanity been 
taken to a local hospital, a diplomatic request for 
his surrender would appear to have been in order, 
But this request was never made. The only request 
was for extradition, which was based upon treaty 
and statutory rights, and in the circumstances 
inevitably faileg. The Chinese Government, once 
the extxadition proceedings were out of the way, 
congented to the British Uourt exercising jurisdic- 
tion, There was, therefore, no valil objection to 
the jurisdiction. s 

Messrs. H. J. Wallington, K.C. and Erie 
White, for the Appellant. 

Sir Donald Somerville, K. Ca M. P., 
Attorney-General and Mr. Kenelm Preedy, 
for the Respondent. 

Lord Atkin.—Tais is an appeal from 
the Full Gourt of Hong Kong djsmiséfog 
an appeal by the appellant from his con- 
viction and sentence ab a trial in the 
Supreme Court of Hong Kong before the 
Onief Justice, MacGregor, O. J. and a jury. 
The appellant was convicted of the:murder 
of Douglas Lorne Oampbell and was sen- 
tenced to death. The murder was com- 
mitted on board the Ohinese Maritime 
Customs cruiser Cheung Keng while that 
vessel was in Hong Kong territorial watérs. 
Both the murdered man and the appellant 
were in the service of the Chinese Govern- 
ment as members of the officers and crew 
ofthe cruiser. The former was captain: 
the appellant was cabin boy, Both were 
British nationals. At the trial the point 
was taken that yas the nfurder .took 
place on an armed public vessel of , the 
foreign Government, tie, British Court had 
no jurisdiction in the matter. The con- 
tention was overruled by the Ohief Justice 
at the trial, and on appeal his decision 
was upheld by the Full Court over which he 

e presided. : ee os ae 

-" In order gio elucidate the legal position 
it will, bê «necessary “bo make ‘a short 
statement of the material ficis. On 
January 11, 1937, the acgusad shot ant 
killed the captain. He .then went up the” 
ladder to the’ bridge ‘eid shot at and 

e bin) . . 
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wounded thesacting chief officer, and then “ done or found or resident in the local 


went below and shot and wounded him; 
self. The acting chief officer as soon as 
he was wounded directed the boatswain 
to proceed to Hong Kong at full speed 
and bail the Police launch. He wanted, 
he said, help to arrest the accused from 
the Hong Kong Police. 
of hours the launéh of the Hong Kong 
, Water Police came alongside in answer to 
the cruiser’s signal. The Police took the 
wounded officer and the accused to hos- 
pital. They took possession of the two 
revolvers with which the accused had 
armed himself, of the spent revolver 
bullets and expended shells, and of some 
unexpended cartridges. On February 25, 
extradition proceedings were commenced 
against the accused on theerequisition of 
the chairman of the Provincial *Govern- 
ment of Kwangtung alleging murder and 
attempted murder on board the Chinese 
-Customs cruiser “within the jurisdiction 


Within a couple, 


of Ohina while the said cruiser was ap- 


proximately one mile of Futaumun (British 
waters).” This appears to be an allegation 
that the vessel bad not at the time 
reached British territorial waters. The 
fact thet the crime was in reality com- 
mitted within British waters is not now 
in dispute. After many adjournments, the 
Magistrate decided, on evidence called for 
the defence, that the accused was a 
British pational and that the proceedings 
therefore failed. The accused was at once 
re-arrested andcharged with murder ‘in 
the waters of this colony” and duly com- 
mitted. At the hearing before the Magis- 
trate, and at the trial, the acting chief 
officer and three of the crew of the 
Ohinese cruiser were called as witnesses 
for the prosecution. Police witnesses pro- 
duced, and gave evidence as to the revol- 
vers, cartridge cases and bullets. As has 
already been stated, the accused was con- 
victed and ‘sentenced tg death. 

Qn the ‚question of jurisdiction two 
theories have fouhd favour with persons 
professing a knowledge of the principles 
of international law. One is that a public 
ship of a nation for all purposes either 
is or is to be treated by other n&tions 
as part of the t&rritory of the nation ta 
which she bebongs. By thig conception 
will be guided the domestéc’ law of any 
country. th whose territorial waters the ship 
“indas herself. ‘There will, therefore, be no 
jurisdiction in fact in any Court where 
jurisdivtion depeads upon’ the act in ques- 
tion or’ the party to the proceedings being 
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territory. The other theory is’ that 4 
public ship in Zoreign waters is not and 
is not treated as territory of her own 
nation. The domestic Cotirts in accordance 
with principles of international law will 
accord to the ship and its crew and its 
contents certain immunities, some of which 
are well settled, though others are in 
dispute. In this view the immunities do 
not depend upon an objective exterri+ 
toriality, but on implication of the domes- 
tic law. They are conditional and can, in 
any case, be waived by the nation to which 
the public ship belongs. 

Their Lordships entertain no donbt that 
the latter is the correct conclusion. It 
more accurately and logically represents 
the agreements of nations which con- 
stitute international law: and alone is 
consistent with the paramount necessity 
expressed in general terms for each nation 
to protect itself from internal disorder by 
trying and punishing. offenders within its 
boundaries. It mnst be always remem- 
bered that so far at any rate as the 
Courts of this country are concerned, 
international law has no validity save 
in so far as its principles are accepted 
and adopted by our own domestic law. 
There is no exteraal power that imposes 
its rales upon our own code of substantive 
law or procedure. The Courts acknowledge 
the existence of a body of rules which 
nations accep amongst themselves. On 
any judicial issue they. seek to ascertain 
what the relevant rule is, and having found 
it, they will treat it as incorporated into 
the domestic law, so far as it is not 
inconsistent with rules enazted by statutes 
or finally declared by their tribunals, 
What then are the immunities * of public 
ships of other nations accepted by our 
Courts and on what principle are they 
based ? 

Phe prinsiple was expounded by that 
great jurist Ohief Justice Marshall in 
The Hxchange (1), a judgment which has 
illumined , the jurispridence of the 


world’ : 

“The jurisdiction of the Courts is a branch of that 
which is posseased by the nation as an independent 
sovereign power. The jurisdiction of the nation 
within its own territory is necessarily exclusive and 
abolute. It jajsiceptible of no limitation not im- 
posed by itself A All excegtions therefore 
tothe fulland complete power ‘of a nation within 
its own territories, must be traced up to the consent | 
ofthe nation itself. They can flow from no other 
legitimate source. This consent may be either 
express or implied.» In the latter case it is less 

e 


(1) (1812) 7 Oranoh 116, 
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determinate, "exposed more to the uncertainties of* mediate and direct command of 4he sovereign : is 


construction: but if understood not less obligatory. 
The world being composed of distinct sovereignties 
possessingequal rights an equal ‘%ndependence 
whose mutual benefit is promoted by intercourse with 
each other, and by £n interchange of those good 
offices which humanity dictates, and its wants require, 
allsovereigns have consented to a relaxation in 
practice in cases under certain peculiar circumstances 


of that absolute and complete juriediction within , 


their respective territories which soveretgnty con- 
fers .. .. 
_ This pérfeet equality and absolute independence 
of - sovereigns and this common interest impelling 
them to mutual intercourse and an interchange of 
good offices with each other have given rise toa 
class of cases in which every sovereign is understood 
towaive the exercise of a part of that compléte ex- 
clusive territorial jurisdiction which has been stated 
to be the attribute of every nation.” 

The Chief Justice then proceeds to 
illustrate the class of cases to which he 
has referred. He takes first “the exemption 
of the person of the sovereign from arrest 
or detention within a foreign territory.” 
Second, “standing on the same principles 
as the first is the immunity which all 
civilised states allow to foreign minis- 
ters’ : 

“Whatever may be the principle on which this 
immunity is established whether we consider him as 
in the place of the sovereign he represents or by a 
political fiction suppose him to be extra-territorial 
and therefore in point of law not within the jurisdic- 
tion of the sovereign at whose Courthe resides ; still 
the immunity itself is granted by the governing 
power of the nation to which the minister is deputed. 
This fiction of extra-territoriality could not be 
erected and supported against the will of the 
sovereign of the territory. Heis supposed to assent 

e 


to it.” s 

The judgment then proceeds to tho 
third case “in which a sovereign is under- 
stood to cede a portion of his territorial 
jurisdiction,” namely, ‘‘where he allows 
the troops of a foreign power to pass 
through his dominions”. The Chief Jystice 
lays down . that “the grant of a free 
passage implies a waiver of „all 
. jurisdiction over the troops during this 
passage and permits the féreign general 
to use that discipline and to inflict those 
punishments which the Government of 
his army may require.” He points out that 
differing from theecase of armed troops 
where an express license to enter foreign 
territory would not be presumed, the pri- 
vate and public vessels of ea friendly 
power have an implied permiesion toenter 
the ports of their neighbours „unless and 
until permission is expressly Withdrawa. 
When in “foreign waters private 
everfels ‘are subject "the territorjal 
jurisdiction : 

“But in all respects different is the situati-n cfa 
public armed ship. She constitutes a part cf the 
military ferce of kher nation ; ‘acts sunder the im- 


to 


employed by him in nationt#] objects, He has many 
nd powerful motives for preventing these objects 
from being defeated by the interference of a foreign 
state, Such interference cannot take place without 
affecting his power and his dignity. The implied 
license therefore under which such vessel, enters a 
friendly port may reasonably be construed and it 
seems to the Court ought to be construed as contain- 
ing an exemption from the jurisdiction of the 
sovereign within whose territory she claims the 
rights of hospitality. Ib seems then to the Oourt to 
be a principle of public law that national ships of. 
war entering the port of a friendly power open for 
their reception are to be considered as exempted 
by tbe consent of that power from its jurisdic- 
tion.” . : 

This conclusion is based on the principles 
expounded in theextracts from which the 
Chief Justice sumnarisad at p. 143* of the 
report : É 

“The preceding reasoning has maintained the pro- 
position that all exemptions from territorial jurisdic- 
tion must‘be derived from the consent of the sovereign 
of the territory : that this consent may, be express or 
implied ; and that when implied,jta extent must be 
regulated by the nature ofgthe case and the views 
under which the parties requiring and conceding it 
must be supposed to act.” 

The judgment then proceeded to apply 
the principles stated to the case before the 
Court and held that the former owners of 
The Exchange which had been captured 
by the French and entered the.psort df 
Philadelphia under stress of weather could 
not have a decree to recover the vessel 
which must be treated as an armed public 
vesse] of the Emperor of the French 
whose title could not be controverted in the 
American Court, 


The extreme doctrine of exterritoriality 
was not in issus in The Exchange (1): and 
neither the principles enunciated ky 
Marshall, O. J. nor his application of them 
appears to support it. In this country the 
question arose in acute form in 1875 over 
instructions issued by the Admiralty to 
commanders of Her Majesty's ships im res- 
pect of the treatment of fugitive slaves. 
They were* attacked® by Sir, William 
Vernon Harcourt, then Whewell Professor 
of International Law at Oambridge and 
Liberal M. P. for Oxford dn two letters to 
The Times under the title “Historicus.” 
He there stated, November 4, 1875, that 

“he had seen with much surprise that the doctrine 
of the absolute immunity of a public ship and all 
persons and things on board offt from lecal jurfisdip- 
tion and the operation of local law where lying in 
the territorial Water e . has been treated as a 
doubtful proposttion. I had certainly: supposed 
that in the whole range of public “law, there 
was no position more’ firmly . eatgplished ye 
authority, more universally’ admitted by Goyern- 
ments, or one which had ‘been, more completely 
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accepted in the thtercourse of States as unqestionsd g 


and unquestionable.” 


e 
The Government appointed a Royal 
Commission to report on the whole 


question as to the reception of fugitive 
slaves, which included such eminent law- 
yers as Sir Alexander Oockburn, O. J., 
Sir Robert Phillimore, Mr.' Montague 
Bernard, Mr. Justice Archibald, Mr. Alfred 
“Thesiger, K. O., Bir Henry Maine, Mr. James 
Fitzjames Stephen, K. O., and Mr. Henry O. 
Rothery, the Registrar in Admiralty. 
The lawyers were not agreed as to the 
doctrine of international law, and the 
Commission were able to report without 
expressing any decided opiniun about it. 
The lawyers, however, wrote memoranda 
which were annexed to the report. Sir 
Robert Phillimore, Mr. Bernard «and Sir 
Henry Maine appearned to favour the 
more extreme doctrine, but admitted it 
must have qualifiontions. Sir Alexander 
Cockburn, in a memorandum which is 
worthy to be compared with the judgment 
of Marshall, C. J. discussed the whole ques- 
tion of exterritoriality of a public ship of 
war, quoting the authorities from 1740 
onWardg and referring to cases of Govern- 
ment action. He quotes Oasaregis (1740), 
“Discursus de Cammercio”, Hubner (1759), 
“De la _Saisio des Batiment Neutres,” 
Lampredi, Pinheiro Ferreira, Azueri, Lord 
Stowell's advice to the British Government 
in 1820 in Brown's case, Wheaton, 
Hautefeuille, “Des Droits et des *Devoirs 
des Nations Neutres,” Ortolan, “Diplomatie 
de la Mer,” Bluntschli Hefter and Calvo. 
Of these Hubner, Hautefeuille, Ortolan 
and Calvo support in his view the high 
doctrine of exterritoriality, Casaregis and 
Wheaton are non-committal, the others are 
against the doctrine. After controversing 
the Views which favour complete ‘ex- 
territoriality and pointing out the ‘difficulties 
and indeed absurdities to which the doctrine 
leads, he says :— ° 


_ “The ‘rule ‘which reason and good sense would as 
it strikes me prescribe would be that as regards the 
discipline of a foreign ship and offences committed 
on board as between mombers of her crew towards 
one another matters should be left entirely to the 
law of the ship, and that should the offende? escape 
to the shore, he should if taken be given up to the 
cémmander of the ship on demand and should bè 
tried on shore owly if no such demand be madè. 
But ifea crime be*committéd os board the ship 
upon a lecaf subject or if a orime Having been 

scommittéd on shore the criminal gets on board a 
foreign ship? heeshould be given up to the local 
autherities, _In which way the rule should be 
ea a ec '@ principle of international 

nat to be permitte remains} 
unsettled state,” permitted to remainsig its present 
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In this passage which was cited with 
approval by the Full Court of Hong Kong 
in the present case, it should be observed 
that the Lord Obief Jusfice assumes that 
even if a crime be committed on board 
by one member of the crew on another, 
should the offender escape to shore and n9 
demand, be made for his return, the 
territorial Court would have jurisdiction. 
Their Lordships doubt whether when he is 
dealing with the case of a crime committed 
on board on a local subject, he has pre- 
sent to his mind the possibility of the 
local subject being a member of the crew. 
And while he says that in the cases put 
the offender should be given up to the 
local authorities, he does not say whether, 
if surrender were refused, judicial process 
could be directed to tha captain of the 
foreign vessel to secure the custody of the 
offender by the local authority. In the 
memorandum of Sir Alexander Cockburn, 
Mr. Justice Archibald concurred. Mr. 
Stephen wrote a memorandum to the same 
effect in the trenchant Stephen style. Mr. 
Rothery treated the dogmatic assertion of 
“Historicus” and his authorities to a 
merciless dissection to which the conclu- 
sions of a Whewell Professor can seldom 
have been subjected. In addition to the 
authorities already mentioned, reference 
should be made to the passages cited in 
the judgment of the Supseme Court in this 
case from Hall, 8th Ed, 1924, edited by 
Professor Pearce Higgins, para. 55. There 
the author states that a public vessel is 
exempt from the territorial jurisdiction : 
but that her crew and persons oa board 
of her cannot ignore the laws of the 
country in which she is lying as if she 
were’ a territorial enclave. Exceptions to 
their obligation exist in the case of acts 
beginning and ending on board the 
ship and taking no effect externally to 
her in all matters in which the economy of 
the ship or the relations of persons on 
board to each other are exclusively cone 
cernéd. The author appends a note :— 

“The case which, however, would be extremely 
rare on board a ship of war of a crime committed 
by a subject of the state within which the vessel 
is lying agaist a fellow subject would no doubt 
be aneexception to this. It would be the duty of 
the Captain to surrender the criminal,” 

“The other passage is from “Oppenheim”, 
Sth Ed., 1937, edited by.Prefessor Lauter- 
pacht, Vol. ls para. 450. The author 
adopts the full exterritorial view:— . 

“The position of men of war in foreign waters 
is characterised by the fact that they are called 


‘floating portions of the’flag State’, elor at the pre- . 
sent time there is a customary wile of international 


24° 
law universally recognised that the State owing the 
waters into. which foreign men of war enter must 
treat’ them in every point as though they were 
floating portions of their flay State." 9 
_ When, however, heis dealing with the 
analogous jmmunities of diplomatic envoys, 
para. 389, he says “exterritoriality in. this 
as in eyery other case is a fiction only, for 
‘diplomatic envoys are in reality not withe 
out but within the territories of the receiv- 
ing States". There is a note that “The 
modern tendency among writers is towards 
rejecting the fiction of exterritoriality”, a note 
which is-notin the second edition, the last 
prepared by the author, and appears for 
the first’ time in the 4th edition edited by 
Profeseor McNair. 


Their Lordships have no hesitation in 
rejecting the doctrine of exterriteriality ex- 
pressed in the words of Mr. Oppenheim 
which regards the public ship “as a floating 
portion of the flag State”. However the 
‘doctrine of exterritoriality is expressed, it 
is‘ a fiction, and legal fictions have a 
tendency to pass beyond their appointed 
bounds and to harden into dangerous facts. 
The truth is that the enunciators of the 
floating island theorr have failed to face 
very obvious possibilities that make 
the doctrine quite impracticable when 
tested by the actualities of Jife on boardship 
and ashore. Immunities may well be given 
in respect of the conduct of members 
of the crew td one another on board- 
ship. If one mefnber of tht crew assault 
another on’ board,, it would be universally 
agreed that the local Courts would not 
seek to exercise jurisdiction, and would 
decline it unless indeed they were invit- 
éd to exercise it by competent authority 
of the flag nation. But if a resident in 
the receiving State’ visited the public 
ship and committed theft and returned. 
tu shore, is it conceivable that when he 
was arrested on shore and shore witnesses 
were necessary to prove dealings with 
the stolen goods and identify the 
offender, ‘the local Courts would pave 
no jurisdiction ?. What is the Captain of 
the public ship to do? Can he clajm to Have 
the local national surrendered tohim? He 
would have no claim tothe witnesses oreto 
compel their testimony, in advance or 
otherwise. He naturally would. Jeave the 
case to the local Courts. But on this 
hay pothesis the ‘crime has, been commit- 
éed on a portion of foregin territory. 
The local Court then has no jurisdiction, 
and this fiction diamissese the offender 
untried an@ untriable. For. it, is a com- 
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monplace that a foreign ceuntry, cannot 
give territorial jurisdiction by consent. 
imilarly ia the analogous case of an 
embassy. Is it pcssible that the doce 
trines of international law are so rigid 
that a local burglar who has broken and 
entered a foreign embassy and having 


ecmpleted his crime is arrested in his 
own country cannot be tried in the Court of 


the country ? It ie only necessary to test the, 


proposition to assume that the foreign 
country has assented to the jurisdiction 
of the local Courts. Even so objective 
exterritoriality would for the reason given 
above deprive onr Courts at any rate of 
any jurisdiction in such a case. The 
result of any such doctrine wonld be not to 
promote the power and dignity of the 
foreign sovereign but to lower them by 
allowing injuries committed. in his 
public ships or embassies tg go unpu- 
nished. . 

On this topic, thelr Lordships agree 
with the remarks made by Professor 
Brierly in “The Law of Nations,” (1928), 


p. 110. 

“The term ‘exterritoriality’ is commonly used to 
describe the status of a person or thing 
physically present in 7a State's territory, ‘at 
wholly or partly withdrawn from that® State's 
jurisdiction by a rule of international law, but for 


many reasons itis an objectionable term. It intro- 
duces a fiction, for the person or thing isin fact within, 
and not outside, the territory; it implies that juris- 
diction and territory always coincide, whereas they 
do so only generally ; and itis misleading because 
we are tempted to forget that itis only a metaphor 
and to deduce untrue legal consequences from it as 
though it were a literal truth. At most it means 
nothing more than thata person or thing has some 
immunity from the local jurisdiction; it does not help 
us to determine the only important question, namelf, 
how far this immunity extends.” 

The true view is that in accordance 
with the conventions of international law, 
the eterritorial sovereign grants to foreign 
sovéreigns and their envoys and public 
ships and the naval, forces carried by 
such ships certain immunities. “Some are 
well settled: others are uficértain. When 
the local Court is faded with .a case 
where such immunities dome into ques- 
tion it has to decide whether in the 
particular case the immunity exists or 
not. If it is clear that it does, the Court will 
of its own initiative give effect teit. The 
sovereign himgglf, his envoy, aad his property 
including his Public armed-ships are mot to 
be subjected to legal process.* . These’ 
in.munities are 
to the particular subject, of the present 
dispute, the crew of a warship, it $s evi- 
dent that he immunities extend to internal 
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disputes between the crew. Over offences 
committed on boardship by one mem- 
ber of the crew upon 
local Courts would not exercise jurisdiction. 
The foregin sovereign could not be sup- 
posed tossend his vessel abroad if its internal 
affairs were to be interfered with, and mem- 
bers of the crew withdrawn from its service 


by local jurisdiction. What are the 
precise limits of the immunities, it 
fse not necessary to consider. Ques- 


tions have arisen as to the exercise of 
jurisdiction over members of a foreign 
crew who commit offences on land. It 
is not necessary for their Lordships to 
consider these. In the present case the 
question arises as tothe murder of one 
officer and the attempted murder of another 
by a member of the crew. Ifothing more 
arose the Chinese Governmente could 
clearly have had jurisdiction over the 
offence: and theugh the offender had for 
reasons of humanity been taken to a 
local hospital, a diplomatic request for 
his surrender would appear to have been 
in order. It is difficult to see why the 
fact that either the victim or the offender 
or both are local nationals should make 
a difference if both are members of the 
crew. ut this” request was never 
made. The only sxequest was for extradi- 
tion, which is based upon treaty and 
statutory rights, and in the circumstances 
inevitably failed. But if the principles 
which their Lordships have been discuss- 
ing are accepted, the immftnities 
which the local Courts recognise 
flow from a waiver by the local sovereign 
of* his full territorial jurisdiction and 
can themselves be waived. The strongest 
instances of such waiver are the not 
infrequent cases where a sovereign has 
as it is said submitted to the jurisdic- 
tion ofa foreign Court over his rights “of 
property. Here is no question of saying 
you, may ‘treat an offence committed on 
my torritory as committed on yours. Such 
a statement by a foreign sovereign would 
count for nothitg in our jurisprudence. 

ut a sovereign may say you have 
waived *your jurisdiction in certain cases: 
but I prefer in this case that you sħould 


exgrcise ite The eriginal jurisdiction in, 


such a case flowg afresh. . 
Applying these. consideratiéns to the 
present cebe, it appears to their Lordships 
as “plain ap possible: that the Oninese 
Govegnmen ; Once, the extradition pro- 
ceedings were oyt of the- way, consented 
to’ the -Brjtish Court exercising .jurisdic- 
te” 25 ae: 
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tion. It is not only that with full 
knowledge of the proceedings they made 
no further,claim, but at two different dates 
they permitted fonr members of their 
service to give evidence before the British 
Court in aid of the prosecution. That 
they had originally called in the Police 
might not be material if on consideration 
‘they desided to claim jurisdiction theme 
selves. But the circumstances stated 
together with the fact tbat the material 
instruments of conviction, the revolver 
bullets, etc., were left without demur in 
the hands of the Hong Kong Police make 
it plain that the British Court acted with 
the full consent of the Chinesé Govern- 
ment. It therefore follows that there was 


-no valid objection to the jurisdiction and 


the appeal fails. There was a further 
point raised by the Crown as to the 
possible effect of the Treaty of Tientsin 
in 1858, in renouncing jurisdiction by 
Ohinese over British subjects who commit- 
ted crimes in China. The Supreme Court 
was prepared to decide infavour of the 
Orown on this point also, but in view of 
the opinion already expressed on the 
main point it is unnecessary to decide 
this and no opinion is expessed upon it. 
For the abve reasons tbeir Ldships 
wili humbly advise His Majesty that tlfis 
appeal be dismissed. 


5. Appeal dismissed. 
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of descendants has died out, it is treated as never 
having existed, the last male who left descendants 
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inherit as brothers but „as sons of the father to 
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ration of right to, and recovery of pos- 
in certain 
property which has been decreed by both 
the Courts below. The parties are re- 
sidents of a village in the District of 
Almora and belong to the samé family. 
The following pedigree is given in the 








Verma, J.—This is an appeal filed by, plaint and has been admitted by the 
one of three defendants in a suit for decla- defendants : s 
SHIVA LAL SAH Hi 
| l | | | Rae ol the, | 
Tula Ram LachhiRam Joga Sah Shyam Lal Parma Sah Shri Ram Parsi Sah Gangi Sah 
Sah Sah, | Sah. Sah | | 
Í | Nathi Sah, Inderlal 
. Gangi Sah, | . i Bhawani Das (defendant Sah, 
(defendant Barlal, Badri Sah, Sah. No.3.) (defendant 
No. 1) (plaintiff (plaintiff No, 2.) No. 2.) 
No. 1.) 
e 
| T ela ail 
Mathura Sah, Kundan Lal Sah, Kishore Lal Seh, 
| ` (plaintiff No. 3.) (plaintif#No. 4) 
q | 
Prakashi Lal, Govindlal, (plaintiff No. 6.) 


(plaintiff No. 5.) 


Of the eight sons of Shiva Lal, Syam 
Lal died in his life-time. Subsequently, 
on Shiva Lal’s-death, there was a separa- 
tion among the remaining seven sons of 
Of the seven sons, Lachhi 
Ram Sah was fhe first to die and there 
was a litigation in respect of his property 
which came up fo this Court. The case is 
reported in Tular Ram v. Shyam Lal (1). 
We shall have occasion to refer to this 
litigation later, The property in dispute 
in the present suit belonged to Bhawani 
Das, sonof Shri Ram. Bhawani Das died 
in-the year 1918 without leaving any male 
issue. At the time of his death, Tula, Ram 
Sah, Gangi Sah and Parsi Sih were the only 
three out of the sons of Shiva Lal Sah alive. 
Subsequently Parsi Sah and Gangi Sah 
also died and their respective sors, Nathi 
Sah and Indarlal Sah, are defendants ein 
the suit, out of which the appeal before 
us has arisen, alonz with Gangi Sah, the 
appellant, who ise the son of Tula Ram 
Sah. The first two plaintiffs afe the’sons 
of Joga Sah, plaintiffs Nos. 3 and 4 are 
the sons of Parma Sah and plaintiffs Nes. 5 
and 8 are the grandsons of Parm# Sah, 
being sons of Mathura Sah, elegeased, who 
was a son of Parma Sah Is may be 
noted that Shiva Lal Sah had’ married 
ethrice. Tula Ram Sah was born of one wife, 
Lachhi Ram Sah and Joga Sah were born 

(1) 49 A 818, 88 Ind. Ogs. 729;° AIR 1925 All. 
648; LR 6B A426 Cir. . 


of another wife, end the remaining five 
sons of Shiva Lal Sah, namely Shyam 
Lal, Parma, Shri Ram, Parsi and Gangi 
Sah were born of the third wife. 

There was a second litigation in the 
family and that related to this very pro- 
perty, namely the property left by Bha- 
wani Das. On .Bhawani ODas’s death, 
Parsi Sah and Gangi Sah seem to have 
taken “possession of his property ` to the 
exclusion of ths other members of the 
family. Parsi Sah and Gangi Sah died 
shortly afterwards. Tula Ram, the father 
of the present appallant, brought a suit 
in the year 1925 against the sons of Parsi 
Sah and Gangi Sah, namely Nathi Sah and 
Indarlal Sah, on the ground that he was 
eqhally entitled to succeed to Bhawani 
Dis’s property along with Parsi Sah and 
Gangi Sab. Tne centention of fhe defend- 
antsin that suit, namely Nathi Sah -and 
Indarlal Sah, was that their fathers, Parsi 
Sah and*Gangi Sah, being full brothers 
of the father of Bhawani Das Sah, were 
under the Hinda Law entitled to prefer- 
ence over Tula Ram Sah who was only a 
«half brother of Bhawani Das Sah's father. 
‘Tula Ram Sgh’s case, on the other hand 
was that, according to “the .custofn pre- 
vailing in Kumaun, which modified the 
Hindu Law, no distinction waserecognized , 
between brothers of the full blood afd of 
the half blood, ‘and that the same rule 
should bé applied to a case ‘where, the 
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“question was ag to the succession of unc‘es 

to the property of a deceased nephew. 
‘Tula Ram Sah based his case on the? 
‘record of customs contained in Mr. Panna 
Lal's book, “Kumaun Local Customs”. 
‘The suis was dismissed by the trial 
Court, but on appeal by Tula Ram Sah 
it was decreed by the Commissioner of 
Kumaun whose Court was the High Court 
‘for Kumaun at that time. The custom 
‘fhat Tula Ram Sah reliedon in that case 
is contained iu ‘para. 17 of Mr. Panna Lal's 
beok and refers in terms only to case 
where the inheritance devolves upon 
‘brothers to the estate of a deceased bro- 
ther. The learned Commissioner observed 
in his judgment: 
7 4, ,..I¢ seemg to me that a doctrine that applies to 
two relations as brothers must apply to them as 
uncles.” 2? 

The result was as stated above that Tula 
Ram's suit ewas decreed on the finding 
by the learned Compissioner that accord- 
ing to the Kumaun custems an uncle of 
the half blood was as much entitled to suc- 
ceed to the property of a-decsased nephew 
as wasan uncle of the full blood. This 
judgment of the learned Commissioner was 
delivered on August 6,1927. The present 
suit was filed in March 1928. In para 6 
of the plaint it is stated that according 
to the Kumaun cub’toms, the plaintiffs were 
entitled toa two-fifths share in the property 
left by Bhawani Das, i. e. the share to 
which the plaintiffs ancestors, Joga Sah 
and Parsi Sah, would have been eptitled 
if they had been alive at the time of the 
death of Bhawani Das. In other words 
thg plaintiffs’ case was that the parties 
were not governed by the Mitakshara 
Hindu, Law in matters of inheritance and 
that the doctrine of representation was 
recognized by the Kumaun customs which 
applied to them. In his written stafe- 
mert, the appellant Gangi Sah did not 
plead that the parties were governed by 
the Mitakshara ip matters of inheritance. 
Paragraph 4 of the additional pleas of his 
written statement, which is the only 
paragraph which deals with the matter at 
all stateg : 

“According to the Kumaun customs the plajntifis 
are not entitled to get any share in the property of 
Khawani Dasp deceased.” A 

‘hus, it wasjhe case of neither party: 
that the rules of inheritance Paid down in 
the Mitakehdra applied to the patties and 
both parties relied on the customs pre- 

‘vuiling in Kumiun.’ The suit was decreed 
by the. trial Court. It is noteworthy that 
defendants.Nos. 2 and 3, i. es [ndarlal 
' . a AG 
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Sah and Nathi Sah, the sons of Gangi 
Sah and ParsiSah submitted tə the decree 
of the trial Court and defendant No. 1, 
Gangi Sah, son of Tula Ram S-h, alone 
appealed to the lower Appellate Court. 
His appeal has been dismissed by the 
lower Appellate Onurb and he has filed 
this second appeal. In the lower Appellate 
*Oourt notonly Mr. Panna Lal's book was 
referred to but Dr. L. D. Joshi's Khaaa 
Family Law was also cited and relied 
upon. The learned Judge below has after 
referring to para. 17 of Mr. Panna 
Lal's book, adverted to the implications of 
the extension of the rule therein laid down 
tothe case of uncles succeeding to the pro- 
perty of a deceased nephew having been 
recognized in the suit filed by Tula Ram 
Sah, the father of the present appellant, 
and decided by the learned Commissioner 
of Kumaum on August 6, 1927, and has 
further relied on the fuller treatment and 
discussion of the subject contained in Dr. 
Joshi's bock and hasheld that the princi- 
ple of representation should be applied to 
the present case. After hearing learned 
Counsel at length, we have come to the 
conclusion that the leraned Judge was right 
in his conclusions. Paragraph 17 of Mr. 
Panna Lal’s book is contained in the 
section headed “Inheritance” and is mg 
follows : 

“17. Brother: 

ta) There is no difference between brothers of 
the whole blood and consanguine brothers, (i. 6, 
having the same fa@her but diffèrent mothers). On 
the other hand, uterine brothers (i. e having the 
same mother but different fathers) are not entitled 
to succeed as brothers. 

(b) Thereis no difference between divided and 
undivided or re-united brothers. They share the 
inheritance togetber in equal shares, 

(c) On the mheritance devolving upon brothers, 
a predéceased brother is represented by his sons, 
son's issue, or by his widow; and his shdre is taken 
by them.” 

Ina subsequent portion of the book 
headed “Commentary”, the following para- 
graph occurs at p. 70: | 

“268. The custom ın Kumaun differs from the 
Mitakspara in respect of the order of succession’ of 
brothers and their issue alsg Under the Mitak. 
shara ea brother excludes sons of a deceased brother 
asheis nearerin relationship, But in Kumaun 
such nephews take their father’s share. So also 
whenrethere are*ro brotheis, but only nephews, the 
latter uader the Mitakshara share per capita 
(M. H. L., p 801), but än Kumaun they can take 
only their fathers share per stirpes. This custom 
is “admitted universally, though it ignot mentioned 
in any of the published books. 


2 


It bas been contended before us by the’ 


learned Counsel for the appellant that the 
rules mentioned by Mr. Panna Jual should 


ra 


De strictly confined to the matters with 


‘which they deal and should not be extend- å 


ed atall. Itis urged that whate Mr. Panna 
Lal found and recorded deals only with 


“these cases where the question is as to the 


succession of brothers and their issue to 
the property of & deceased brother, and 
that that rule ought not be extended to a 
casé like the present. Itis conceded that 
in the previous litigation the rule laid 
down in Mr. Panna Lal's book was extended 
tothe succession of uncles to the property 
of a deceased nephew. Butit is argued 
that no further extension should be made. 
It seems to us, however, that the real basis 
of the Kumaun custom which modifies the 
rule of the Mitakshara is correctly stated 
in Dr. Joshi's book. Dr. Joshi has made 
a comparative study of the subject and 
has referred tothe customs prevailing in 
the Punjab and has pointed out that the 
true basis ofthe rule which modifies the 
rules of the Mitakshara is that the estate 
is treated as if left by the last male in the 
family tree who has left male heirs. The 
matter is. dealt with at p. 287 cf his book. 
At pp. 283 and 294 Dr. Joshi quotes Sir 
William Rattigan who has laid down as 
one of the canons of customary law gov- 
erning collateral succession 

"that when the male line of descendants has died 
out, it is treated ag neverhaving existed, the last 
male who left descendants being regarded as the 
propositus, es ve ee 
and has pointed out that the result is that 
if a man dies gonless his*brothers do not 
inherit as brothers but as sons of the 
father to whom the estate reverted on the 
sonless man's death. Dr. Joshi then states 
at p. 294 

“We find thatthesame rule is applicable to the 
Khasas. After the father thenext heirs are. all the 
descendants,of the father. Full representation is 
allowed in this case too." 

At pp..296—298 the learned author * has 
pointed out the main distingtions between 
the rules of the Mitakshara on the one 
hand and the rules based on custom fre: 
vailing among the hill tribes on the other. 
He has rightly referred tothe observations 
of their Lordships of the Privy Ooungil in 
Soorendronath Roy v. Heeramonee Bur- 
moneah (2), at p. 96* where thejr Lordships 
have laid down : hs 

“There is in the Hindu Law go close a connection 
between their religion and their *sucgession to pro~ 
perty, that the preferable right to perform ¢he 
shradh is commonly viewed as governing also the 
question of the preferable right to succession of 

(2)12 M IA 81; 1 35 26; 
Suter 147; 2 Sar. 372 P Oy re LARAB 
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property; and as a general ruje, they would be 
expected to be found in union.” : 
At p..298 Dr. Joshi points out that: the 
doctrineof shradh has no application to 
the Khasas and that “in their case the 
tie of blood co-operates with the tig of land 
to decide the law of inheritance.” It seems 
to us that Dr. Joshi's book deals with the 
whole subject of inheritance among the 
hill tribes of Kumaun in a comprehensive 
manner and points out the principles 
which underlie the’ mcdifications made by 
the customs prevailing in Kumaun to the 
rules of the Mitakshara. In .our judgment 
the learned Judge of the lower Appellate 
Court is right in holding that the principle 
of representation having been clearly 
recognized by the customs prevailing in 
Kumaun and having clearly been emphasiz- 
ed in the judgment of the Commissioner of 
Kumaup, dated August 6, 1927, in the suit 
brought by the father of jhe*appellant, the 
natural consequence ds that the plaintiff's 
case, based as it is on the same principle of 
representation, must succeed. 


As we have mentioned above, there was 
a litigation in this: family on the death .of 
Lachhi Ram Sah. He died leaving: a widow 
and a daugh'er and two d.ughéer’s sins. 
The question that arose was as to whether 
the daughter and the daughter's sons were 
excluded from inheritance according to the 
Kumaun custome. The plaintiffs in that 
suit were Tularam Sab, the father of the 
appellant before us, and Indarlal Sah and 
Nathi'Sab, who are defendants Nos. 2 and 3 
in the present suit. In that suit also the 
contention was that the parties were not 
governed by the Mitakshara and that they 
were governed by the Kumaun customs and 
that according to those customs the then 
plaintiffs were entitled to the property of 
Lachhi Ram to the exclusion „of his 
daughter's sone. The claim in that case 
also was based entirely on Mr. Panna Lal's 
book and the Commjssioner of Kumaun. had 
decreed the suit holding that Mr. Panna 
Lal's book was prima facie evidence of the 
custom relied on by the plaintiffs and that 
the burden of proof that the rule of succes- 
sion was in accordance with the Mifakshara 
lay” on the party alleging that the 

-Mitakshara applied to the parties of that 
‘ease. This Qourt agreed with the Commis- 
sioner of, Kunvaun and held in favour of the 
plaintiffs of that suit: Tula Ram. Shyam 
Lal (1). Thrs, it is clear that it is ad 
admitted fact that the parties to this appeal.” 
are not governed by bhé rules of the 
Mitakshafa in the matter of inheritance. 
:. NBK 
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As we have pointed out above, the rule of 
inheritance contended for by the plaintiffs- 
-Tespondents is based on the doctrine of» 
representation which prevails in Kumaun. 
“The learned Counsel for the appellaut 
has relied on the copy cf a judgment dated 
August 22, 1928, of the Additional District 
Judge, Kumaun. The parties to that 
litigation were residents of a villege in the 
district of Naini Tal’ The competition was 
between the son of an uncle and the grand- 
son of another uncle of the deceased owner 
of the property. The grandson had pleaded 
that he as well as his mother were heirs in 
addition to the unclé’s son, who was the 
plaintiff, and another uncle’s son who was. 
not a party to’ the suit. Oral evidence ofa 
custom in modification of the rule of the 
Mitakshara was given and reliance was 
also placed on Mr. Panna Lalis book. The 
trial Court had held that the uncle's son, 
who was the plaintiff, being higher in 
degree, was enfitled, to preference in ac- 
cordance with the rule of the Mitakshara 
and that the custom set up by the uncle's 
grandson, who was the defendant, had not 
been proved. The learned Additional Dis- 
trial Judge agreed with the trial Court and 
digmissed the defendant’s appeal. Refer- 
ring to Mr. Panna Lal’s book, he observed: 
. “Inmy opinion it would be unjustifiable for mê to 
extend the rule laid down inthis Manual of Customs. 
..... In my opinion I should not be justified in 
extending the customs as laid down by Mr. Panna 
Lal so as to apply to all collaterals,” 
. He further observed that the defendant 
himeelf seemed very uncertain about the 
précise terms of the alleged custom on 
which he wished torely because he claim- 
ed, in his written statement that he and his 
mother were both heirs. He also found 
that the defendant and his witnesses 
disagreed as to the precise nature of the 
custom, while the witnesses produced by 
the plaintiff (the uncle's son) had given 
evidence which was consistent with the 
plaintiff's case. In these circumstances the 
~learhed Judge digmissed the appeal of the 
uncie’s graadson.. In our opinion, this 
judgment can be of no assistance in the 
decision of the case before us. That case 
was deaided on a consideration of the 
defects in the pleading and the evidence 
of the defendant.. Dr. Joshi's book had 
not been published at that time and atten-* 
tion had not been focussed em the true 
basis of ‘the custom, viz, the principle 
pf -representation.. Nothing had happened 
< in the family of*the parties of that litigation 
—at any rate, nothing was brought to the 
notice of the Courf—to show that the family. 
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had ever followed any other rule than that of 
the Mitakshara. In the case beforg us, on 
the other hand, there have already been two 
litigations *which have clearly established 
that the family with which we are concern- 
ed is not governed by the Mitakshara in 
matters of inheritance. As mentioned above, 
it was not pleaded by the present appellant 
dhat his family was governed by the 
Mitakshare. In these circumstances, the 
judgment relied upon can be no guide for 
the decision of this case. For the reasons 
given above, we dismiss this appeal with 
costs. 


S. Appeal dismissed. 





OUDH CHIEF COURT 
Execution of Decree Appeal No. 24 
of 1938 


; February 6, 1939 
Tuomas, U. J. AND YORKE, J. 
Pandit JAI DAYAL—JUDGMENT- DEBTOR— 
APPELLANT 


5 versus 
Pandit JAGDEO NAKAIN AND otuzrs— 
RESPONDENTS 

Civil Procedure Code (ActV of 1908), 6, 51, 
0, XXI, rr. 11,30, 0. XL, r. 1—Haecution— Ap- 
pointment of Receiver—Compromise decree for pay- 
ment of money — Receiver, if can be appointed in 
execution of such decree — When can be appoint. 
e 


The appointment of a Receiver is one of the re- 
cognised modes of executing a decree. Thisis an 
equitable execution, but nonetheless it is not always 
necessary that lege! execution ehould be exhausted 
before equitable execution by this mode is resorted to, 
The provisions of O, XXI, r. 30, Civil Procedure Code, 
are not exclusive, and it is proper for a Court 
to order execution of a decree for the payment of 
money passed on a compromise by means of the ap- 
pointment of a Receiver. The wording of O.XL,r. 1 
U) is of such a nature as to give a Court a very wide 
power. e 

A Receiver can, therefore, be appointed in execution 
of a compromise decree for the payment of money, 
when the Court is satisfied that appointment of a 
Receiver is just ang convenient from the point of 
view of both the decree-holder and the judgment- 
debtor. Shambhu Nath Bakhsh Singh v. Balmukand 
Dikshit (1) and Balkishen v. Firm Narain Das Chela 
Ram (2), referred to. j 7 

Es.. A. against an ogder of the Addi- 
noua Civil Judge of Unao, dated April 9, 
1938. : 

Messrs. R, B. Lal and M. Lal, for the 
App@ilgnt. | 

Messrs. Rajeshwari Prasad and Raj 
Bahadur, fet “Respondents Nos. 1, 2, 3, 
4 and 5. 8 = 

Judgment.-—This is an execution of 
decree appeal under s. 96 read with 
O. XLII, r. 1(s) from an order of the Addi- 
tional Oivil Judge of Unao, dated April 9, 


"30 


1938, appointing a Receiver of the property 
.of the, judgment-debtor appellant in three 
villages on the execution application of thee 
decree-holders. . . > 
The decree in question arose out of a 
murder case. ‘The appellant Jai Dayal had 
two step-brothers, Jai Kishen and Jai Deo. 
. Jai Deo was murdered and Jai Dayal filed 
a first information report implicating hig 
other step-brother Jai Kishen, Jado Nandan 
-and others and these persons were prose 
. cuted on a charge of murder. Jai Kishen 
and Jado Nandan were acquitted and a suit 
for damages for malicious prosecution was 
instituted. In that guit on February 23, 1929, 
a compromise decree was made, the details 
of which were given in the present applica- 
tion for execution. Put shortly, the defendant 
Jai Dayal was to deposit Rs. 3,£00 in Court 
by August 23, 1929, and failing his doing 
so, tke plaintiffs were to have ihe power 
to realise that amount from the defendant 
through Court and to ‘deposit it in 
the District Board, Unao, for the construc- 
tion of a school building which was to be 
called the “Jai Deo Jai Kishen School.” 
The defendant was further to get this 
school constructed completely by June 30, 
` 1930, and if he failed to get the said 
- building or any portion thereof completed up 
to the date fixed, the plaintiffs were to have 
the power to realise Rs. 4,500 from the de- 
fendant through Qourt and to deposit the 
same in the Disjrict Board, Unao, for the ecn- 
struction of thesaid building or buildings. 
The defendant-judgment debtor seems to 
have made no attempt whatever to comply 
with the provision’ of the compromise. It 
is said that two prior applications for 
“execution were without result, and in con- 
sequence the present application was made 
on March 1, 1938, for execution sof the 
decree by the appointment of a Receiver of 
‘three out of six villages in which the 
judgment-debtor has langed property in 
the Unao District. On this application a 
notice was issued which was served by 
affixation only, the report being that the 
judgment-debtor had gone to Lucknow and 
_ it was not known when he woyld bp back. 
He did not appear and cn April 9, the Court 
appcinted a Receiver fixing his pay and 
directing him first of all to pay, up the 
Government revenue and then to deposits 
the rest of his collecticn# “ia the Court 
and to submit an account every three 
months. The judgment-debtor did not move 
the Ccurt to set aside the ex parte order, 
but filed this appeal in which the point, of. 
pom- serviço has not-been. taken. ii 
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Learned Counsel for the appellant puts 
forward as bis min contention that the 
appointment of a Receiver was not a proper 
method of executing the decree. It is, of 
course, clear that the execution of decree is 
goverued in the first instance by s. 51 of 
the Code of Civil Procédure: Thét section 
sets out the powers of a Court to enforce 
execution and the modes by which it may | 
do so, and these are further to be found set 
out in O. XXI, r. 11, which is based qa 
s. 51. Bothin the section and in the rule 
we find a reference to the following 
methods of execution, namely (1) delivery 
of property specifically decreed, (2) attach- 
ment and sale or sale without attachment 
of a property, (3) arrest and detention in 
prison, (4; the appciutment of a Receiver, and 
(5) such other manner as the nature of the ` 
relief granted may require; for example, 
demolition or the like. Learned Counsel for 
the appellant, however, comtends that in 
the case of a decreg for the payment: of 
money, the specific provision contained in 
O. XXL r. 30,is to be conceived fo over- 
ride or exclude all such other modes as 
may be found contained in s. 51 or O. XXI, 
r. 11. Order XXI, r. 30 provides that . 

“Every decree for the payment of money, jnclud- 
ing a decree for the payment of mgney. a8 the 
alternative to some other relief, may be executed 
by the detention in the civil prison of the judgment- 
debtor, or by the attachment and sale of his prop- 
erty or -by both.” . 

Learned Oounsel-is prepared to concede’ 
that where there is a provision in, for exam- 
ple, „compromise decree, then execution may 
be made in accordance with that provision 
but subject to that exception, he seeks to 
contend that the provisions of Os XXI, 
r. 30, are in a way exclusive, and that itis 
not proper for a Court to order execution of 
a decree for the payment of money by 
means of the appointment of a Receiver. 
I} is, we think, significant that there is no 
provision anywhere in O. XXI except as 
mentioned» in r. 11 (2) (j) (iv) for the 
appointment of ea Receiver. For the 
appointment of a Recgiver we have to go 
toO. XL, 1. 1, and we donot find in 
O. XL} r. 1, any exclusions suca as are 
suggested in the argument of the learned 
Coynsel. On the contrary the wording of 
O, XL, r, 1 (1) is of such a nature as fo give. 
a Court a very wide power. A ‘Yeferencé to 
the notes tẹ O. XL, r. 1, da the subject of 
the appointment of a Réceiver in éxecution 
proceedings both, in COhitaleys Oode of 
Civil Procedure and the datest edition of 
Katju and Das's Code of, Civil Prdtedure 
makes if quite clear that there if no auch 
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principle asihe one suggested by the lefrhed’® 


Counsel. On the contrary the appointment 
of a Receiver is one of the recognised 
modes of executing a decree. There have 
been a number of cases of different Courts 
on the subject. By some Courts it has been 
held thas this is an-equitable execution, but 
nonetheless it is not always necessary that 
legal execution should be exhausted before 
equitable execution by this mcde is resorted 
to. It has been held that where the decretal 
debt will be equally and as surely satisfied 
by the appointment of a Receiver as in 
any other way and at the same time the 
judgment-debtor will. be saved from great 
prospective loss, the Oourt can appoint a 
Receiver and that such an appointment can 
also be made where the interests of both 
the decree-holder and the judgment-debtor 
can be safeguarded, and „where such 
appointment appears to be the only -way in 
which the decree holder can hope to rea- 
lise any appreciable part of his dues, 
Learned Counsel for #he decree-holders has 
contended that the estate of the appellant 
is heavily encumbered and that the usual 
mode-of execution by bringing the property 
to sale would lead to a series of difficulties 
and very likely ultimately be almost in- 
frutuoug, whereas by the appointment of 
a Receiver the dues can be realised. He 
further points out that the judgment-debtor 
has landed property in six villages and 
that execution is being sought by the 
appointment of a Receiver in only three of 
them, hence it caunot possibly be said that 
the judgment-debtor will be deprited of 
the whole of his income, Learned Counsel 
for the appellant. has not been able to 
refer us to any case in support of his view. 
On the other hand we have been referred 
to a case of this Court Shambhu Nath 
Bakhsh Singh v. Balmukand Dikshit, AIR 
1931 Oudh 807 (1) in which such an 
appointment was made. That also was’a 
case of a compromise decree, and it was 
remarked that: 

“The relief for taking ouf execution against the 
pers®n of the gudgmené-debtor certainly left open 
to the decree-holder the right of applying for execu- 
tion öf his decree otherwise than by sêle of the 
hypothecated villages. This right embraces within 
it the relief of an appointment of a Receiver.” 

Tae application was ultimately dismissed, 


bug not on an acceptance of the view put for- , 


ward on behalf of the appellant in the present 
case. It was held instead thaj% would not 
be just ard tonvenient in that particular 
oasé to grant such a relief. In Balkishen v. 


(1) ÆT R 1931 Oudh 307; 132 Ind, Cas, 349; 8 O W 
N 677; Ind. Rul. (1931) Oudh 285. ° 
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(Firm) Narain Dass Chela Ram, A IR 1936, 

Lahore 239) (2) execution was ¢rdered by 
the appointment of a Receiver to reéeive the 
earnings frum a thegtre. 

Weare quite clear that there is no force 
in the contention put forward on behalf of 
the appellant, and that the only question 
requiring serious consideration is whether 
the appointment of a Receiver is just and. 

“convenient in the present case. On this 
point, the learned Counsel for tke appellant 
has really had almost nothing tosay. He 
suggested with some hesitation that c). (2) 
of r. 1 of ©. XL might be applicable, 
but we are clear that that sub-clause has 
no application to a party to the cage. 

It is true that the learned Civil Judge has 
omitted to discuss all these points in his order, 
butin the light of the arguments which have 
been put before us, we are satisfied that 
this was a case in which the appointment 
of a Receiver was just and convenient from 
the point of view both of the decreesholders 
and the judgment debtor and that the 
application has been opposed by the judg- 
ment-debtor with the sole object of trying 
‘to put off the evil day, if not entirely to 
avoid compliance with the com promise decree 
to which he originally submitted. 

We find no force whatever in this appeal 
and dismiss it accordingly with costs, 


8. Appeal dismissed, 
ot AIR 1936 Lah. 239; 182 Ind. Cas 861;8 RL 


ALLAHABAD HIGH COURT 
First Appeal of 1938 
August 26, 1938 
MOHAMMAD Ismaltt, J. ° 
. LAKSHMI IRON anp STEEL 
MANUFAOTURING Co, Lro., DELHI 
- *—APPLIOANT 
6 versus 
Firm RADHEY LAL-MANNI LAL 


A — Opposite PARTY 

Government of India Act, 1985, (25 & 28 Geo, Y, 
Ch. 42» ss. 305, 224— Want of jurisdiction to try 
suit pleaded by defendant--Prayer that issue of 
jurisdiction should be decided before other issues 
—Coyrt refusing prayer — High Court moved 
under a 115, Civil Procedure Code (Act V of 
1908), and s, 224- Application rejected—A pplication 
under s. 205, por certificate for appeal to Federal 
Co&rt—No question of interpretation of any sectton 
of Government of Ipdia Act, held arose and certi- 
fieate could not be granted. 

The defendant in a suit pleaded that the Oourt 
had no territorial jurisdiction and prayed that the 
question of jurisdi¢tion should be depided before 
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the -other ‘issues in the suit. The Oourt havin 
refused to &ccede to this prayer, he moved thee 
High Oowrt toset aside the order of the Court under 
s. 115, Civil Procedure Code, or s. 224, Government 
of India Act. On rejections of this application, he 
presented an application under s. 205, Government 
of India Act, to the High Court praying for a certi- 
ficate under that section for appeal tothe Federal 
Oourt on the ground that interpretation ofs. 224, 
Government of India Act, was also in question ; 

' Held, that no question of interpretation of any 
section of the Government of India Act, or any* 
order in Council made thereunder was in question 
in the present case and, therefore, no certificate could 
be granted. The trial Judge in coming to its deci- 
sion exercised a discretion which was vested in 
him by law and it was not the function of the 
High Court under s.. 224, Government of India 
Act, to interfere with judicial orders of the Subor- 
dinate Oourts. The order of the trial Court 
amounted to ‘judgment’ and was liable only to be 
revised by the High Oourt under s. 115, Oivil Pro- 
cedure Oode, 

Mr. Kartar Narain Agarwala, for the 
Applicant. 

Order.—The facts that have given rise 
to this application may be briefly stated. 
The applicant was sued by the opposite 
party for recovery. of certain sum of money 
in the Court of the Civil Judge of Oawn- 
pore. The defendant pleaded inter alia that 
the Court had no territori:l jurisdiction 
as the cause of action arose outside Cawn- 
pore. An application was made on behalf 
of, the applicant to the learned Civil Judge 
to decide the question of jurisdiction before 
deciding otLer issues involved in the suit, 
The learned Civil Judge did not accede to 
the prayer of the applicant. On May 12, 
193%, the applicant - movede this Oourt to 
interfere with the order of the Court below 
under the provisions of s. 115, Civil Proce- 
dure Code and s. 224, Government of India 
Act. This application was ultimately re- 
jected on August 17, 1934. The present 
application has been made under g. 205, 
Government of India Act, praying that 
this Oourt of its own motion miy grant 
a certificate for appeal to the Federal Qourt. 
Under s. 205 (1) an appéal lies to the 
Federal Court if the High Court certifies 
that the case involves a substantial ques- 
tion of law as tothe interpretation of the 
Act or any order in Oouncil made there- 
under. The question for consideration is 
whether the present application comes with- 
in the purview of the aforesaid segtion. 
Learned Counsel concedes that any decision 
under s. 115, Civil Procedure Gode, will not 
come under jhis section. He, however, con- 
tends that asthe interpretation of e. 224, 
Government of India Act, is also in question 
in this case, it is a fit case, to be certified. 

` I have heard the lgarned-Oounsel at some 
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length and given due weight to his able 
-argument and I huve no hesitation in hold- 
ging that itis not à fit case to be certified 
as no question of interpretation of s. 224 
is involved. The only question for considera- 
tion before this Court was whether the 
learned Civil Judge had exercised » judicial 
discretion in refusing the trial of the issue 
of jurisdiction before diciding other issues. 
That is governed by ‘0. XIV, r. 2, Civil 
Procedure Code. The learned Civil Judge 
for the reasons given in bis judgment héld 
that it was not possible to dispose of the 
issue of jurisdiction without recording: evi- 
dence on the point and in his opinion it 
was undesirable to record evidence of wit- 
nesses piecemeal. In coming to this decision, 
the learned Judge exercised a discretion 
which undoubtedly was vested in him by 
law. It is mot the function of this Court 
under 8. 224, Government of India Act, to 
interfere with judicial ordersgof the Sub- 
ordinate Courts. Section 224 (1), lays.down: 
matters in which the High. Court has beén 
given power of superintendence.” Sub-sec- 
tion (2) of the section lays down: 

“Nothing in this section shall be construed as 
giving to a High Oourt any jurisdiction to ques- 
tion any judgment of any inferior Court which is 
not otherwise subject to appealor revisién.” e, 

Learned Counsel contends that ethe sub- 
seCtion is not applicable to this case because 
the order of the Court wis merely. an inter- 
locutory order and nota judgment. In my 


. Opinion, there is no reason to interpret the 


expression “judgment” in such a circum- 
scribed manner. The expression “judgment” 
means the statement given by. the Judge 
of the groundsofa decree or order: 8.3 
(9), Civil Procedure Code. This definition 
will apply to the orderin question. The 
order of the Court below was liable to be 
revised by this Court under s. 115, Oivil 
Procedure Oode, and this is the only power 
tab could be exercised by this Court. Under 
the present Act it is not contemplated that 
the High Court would interfere in proceed- 
ingsin any manner except that which is 
provided by the Civil, Procedure Code or 
the Letters Patent. It would be most unfor- 
tunate f this Court interfered in judieial 
proceedings outside the powers vegted in it 
by Jaw. In my opinion, no question of 
interpretation of any seqiion of the Govern- 
ment of India Act or any order” in Gouscil 
made thereynder is in question in the pre- 
sent case anti, therefore, no certjfidate can 
be granted. The application is rejected. 


. 2 6 s 
8. Application rejested, ° 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No, 606 of 1935 
November 3, 1938 
BENNET AND VERMA, JJ. 

SRI THAKURJI MAHARAJ AND aNoTHER— 

e DgFENDANTS—APPSLLANTS 
Versus 
SUJAN SINGH AND 0OTHERS— PLAINTIFP3— 
RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 10, 120, 
°144—Pre-emption suit—Suit against original pur- 
chaser within limitation under Art. 10, but sub- 
sequent transferee of purchaser made defendant 
after -limitation—Sutt against transferee, if barred 
—Whether governed by Art. 120 or Art. 144. 

Jf a purchaser under 8 sale-deed in respect of 
which the cause of action for the suit for pre-emp- 
tion .has arisen has subsequently transferred the 
property to another, the original cause of action for 
pre-emption is not thereby affected. The subsequent 
transferee from the original vendee must take the 
transfer subject to the ‘plaintiffs’ fight to pre-empt. 
If a suit is, therefore, brought against the original 
purchaser within limitation under Art, 10, Limita- 
tion Act, but the subsequent transferee is impleaded 
as.a defendant subsequently after the period of 
limitation, the suit against the transferee is in effect 
merely for a declaration, and so governed by 
Art. 120, orasone for possession against a person 
who is in possession without title, and so governed 
by the 12 years’ rule of limitation under Art. 144. 
Karamdad v, : Ali Muhammad 11) and Ragzawand 
Siggh v, Dukchhor (2), relied on, Sat Narain v. 
Badri Nath (3), referred to. 


 §.0.A. from the decision of the Addi- . 
tional Sub-Judge, Bareilly, dated October 9, 


1934, s 

Mr. G. 8. Pathak, tor. the Appellants. 

Mr. kam Nath Verma, for the Respon- 
dents. : 

Verma, J.—This is an appeal by defen- 
dant No. 5 as well as defendant No. 4 
and arises out of a suit for pre-emption 
Which has been decreed by both the Courts 
below. The .only point involved in the 
appeal is one cf limitation, On July 13, 
1932, a sale deed was executed by defen- 
dants, Nos. 103 in respect of certain pro- 


perty in favour of Hira Lal, defen- 
dant No. 4 and appellant No 2 
The suit’ for pre epption which has 


given rise to this appeal was filed by the 
plaintiffs-respondents on July 12, 1933, 
impleading Hira Lal alone, claiming that 
they had preferential rights of purchase 
as against Hira Lal, and praying for a 
decree for possession by right of pre-emp- 
tion in réspect of the sale deed of July 1% 
1932, in theirefavour. In hisswritten state- 
ment “Hira .Lal &lleged that he was no 


. longer if possession of the property in 


question as he had by a deed of wakf dated 
October 22, 1942, -transferred his entire 
propefty, includmg the property which he 
had, purchased under the sale dee@ in ques- 
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«tion to Sri Thakurji Maharaj. Tnereupon 
the plaintiffs applied that Sri Thakurji 
Maharaj be impleaded as a defendant in 
the suit and asked for consequential amend- 
menis of the plaint. ‘This application was 
granted on December 20, 1933, and Sri 
Thakurji Maharaj was added as defendant 
No. 5. A written statement was filed on 
behalf of Sri Thakurji Maharaj and one of 
the pleas taken in it was that “the plain- 
tiffs’ claim as against the contesting defen- 
dant is barred by one year’s limitation.” 
This plea was explained in the course of 
arguments before the trial Court to mean 
that the period of one year was to be taken 
from the date of the transfer in favour of the 
idul, namely October 22, 1932, when the deed 
of wakf was executed. Both the Courts below 
have repelled this contention. The same 
argument has been advanced before us as 
was urged before the Courts below and it 
is argued that the suit as against the idol 
must be held to be time-barred. The 
Article of the Limitation Act which has to 
be considered is Art. 10. It runs thus: 

“To enforce & right of pre-emption. .., one year 
.... When the purchaser, takes under the sule 
sought to be impeached physical possession of the 
whole of the property sold, or, where the subject 
of the sale does not admit of physical possession, 
-when the instrument of sale is registered.’ 

The deed of sale which the plaintiffs 
sought to impeach by this suit was, as 
meniioned above, executed on July 13, 1932. 
The suit was filed withiñ one year from 
that date. The suit was te enforce a right 
of pre-emption in respect of that sale deed. 
The cause of action for that suit arose either 
on the registration of that sale deed, or, 
when the purchaser took physical possession 
of the property, and that cause of action 
was based on the fact that property had 
been sild to a person as against whom the 
plaintifis had a preferential right of pur- 
chase. If a purchaser under a sale deed 
in respect of*which the cause of action for 
the suit for pre-emption has arisen has sub- 
sequently transferred the property to 
another, the original cause of action for pre- 
emption is not thereby affected. ‘The sub- 
sequent transferee from the original vendee 
must take the transfer subject to the 
Plajatifis’ right to preempt. It has been 
so held by a Full Bench of the Punjab Ohief 
Court in | Karamdad v. Ait Muhammad 
16 Ind. Oas. 70 (1). Tne lata Oourt of the 
Judicial Commissioner of Oudh has also 
accepted that view in Razawand Singh v.* 
Dukehhor, 24 Ind. Cas. 116 (2). We agree 


(1) 18 Ind. Cas’ 70; 31 R 1913; 61, P L R 1913, 
(2) 24 Ind, Was, 116; AIR 1914 Oudh 216, 
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with the view expressed in these cases that 
a suit in these circumstances is ngi barred 
by time as against the “subsequent trans- 
feree. The suites against the subsequent 
transferee may be regarded as one for 
declaration, and so goverued by Art. 120, or 
as one for possession against a person who 
is in possession without title, and so 
governed by the 12 years’ rule of limitation. 
In. either case the suit giving rise to this 
appeal was well within time. Reference 
may ¿also be made to the decision of a 
Bench of this Court in Sat Narain v. Badri 
Nath (3). Wedo not think that the fact 
that the sale deed in favour of the sub: 
sequent transferee in that case was register- 
ed a few days after the expiry of the 
period of one year from the date of the first 
sale deed affords any valid ground for dis- 
tinguishing that case. lt is admitted by 
the learned Counsel for- the appellants that 
he has no authority to support his conten: 
tion. For -the reasons given above, we 
Tee this appeal with costs. 


Appeal dismissed. 
(Goa L J 211; 13 Ind. Oas. 645, 





BOMBAY HIGH COURT 
Oivil Appeal No. 255 of 1937 
March 15, 1938 


Ben, J. 
RAIOHAND LALCHAND*SHET— 
DEFENDANT—APPELLANT 
versus 


TANIBAI—P LainTirr—RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 2 (2) (0), 
47, 96, 0. XLI, r. s—Order of Appellate Court refus- 
ing to stay execution — Whether decree—If appeal- 
able, 

No appeal lies from an order by the Appellate 
Court passed under Ó. XLI, r. 5, Uivil Procedure 
Code, refusing to stay execution, such an order not 
being a decree within the meaning*of s. 2, cl. 217) 
as it is not passed by the Court executing the decree, 
Janardan Triumbak v. Martand Trimbak (4, 
followed. Mussaji Abdulla v. Damodardas (3), not 
followed, 

0. A. from the decision of the District 
Judge, Nasik, in Appeal No, 319 of*19369 . 

Mr. A. G. Desai, for the Appellant, 

Mr. P. 5. Joshi, forthe Respondent. è 

Judgment.—The Plpintiff respordent 


filed a suit against the appellant in the . 


Court of the, Second Class Subordinate 
Judge at Yeola for a declaration and an, 
fhjunction and succecded. The defendant 
appealed to the Disirich Oourt and that 
Court on an apPlication being made to it 
passed the @rder. “Interim stay pending 
disposal of the? application,” At Ihe hears 
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ing of the application the plaintiff-responé 
dtnt's Pleader gave a purshis undertaking 
to re-build the portion of the defendant’s 
building which had been ordered. to be 
pulled down in, the event of the, lower 
Ocurt’s decree being reversed in the appeal. 
He has also expressed his willingness to 
‘furnish security up to Rs. 100 in ‘token of 
the undertaking. In view of the purshis 
the interim stay order was vacated and the ° 
plaintiff respondent was ordered to furnish 
the security before the lower Oourt. Against 
this order, the defendant has preferred an 
appeal in this Gourt. 

The learned Advocate for the plaintiff- ` 
respondent has raised a preliminary objec- 
tion that no appeal lies against the order 
of the District Judge. The order was passed 
under O» XLI, 1.5, and Sir Dinshah Mulla's 
Note under that rule in his latest edition of 
the Code of Civil Procedure sh8ws that the 
Bombay view is that there is no- appeal 
from an order by the Appellate Oourt 
refusing to stay execution, such an order 
not being a deciee within the meaning of 
sB. 2, cl. (2) (f). The learned Advocate for the 
respondent has relied on Ramchandra v. 
Balmukund(1), and Janardan Tripbak‘v. 
Martand Trimbek (2). The first of these 
cases related to an order refusing to stay exe- 
cution of a decree under s. 549, Vivil Pro- 
cedure Code of 1882 (that section corresponds 
to O.XLI, r. 5), and it was held that. such an 
order was not appealable. The main ground 
of this decision was that s. 234 of the old 
Oivil Procedure Code, corresponding to the, 
present s.47, came under the heading of the. 
chapter dealing with the execution: of 
decrees which uad the title, “Questions for 
Court executing decree,” the opening words 
of. the section being: “The following ques- 
tions shall be determined by. the order of 
the Court executing a decree.” It was held 
that as the Digtrict Court which had passed 
the order could not in any sense be des- 
cribed as the Oourt executing the decree, 
its order could not be safd to bè one made 
under s. 244. The chapter of the Civil 
Procedure Code in which the presents. 47 
is included is now headed: ‘Questiorfs to be 
determined by the Court executing a decree” 
and the questions referred to in esubss. (1) 
of 8. 47 are tope determined “by the Court 
executing | a deeree “and not by, a separate 

suit." In” this case, an older Bombay CARS, | 
vie» Mussaji Abdulla vi eae (3), was” 


(1) 29 B 71; 6 Bom. L R 78 

(2) 45 B24; 59 Ind. Cas. 323; ATIR 1921 Bom, 208 
22 Bom, L R1212. 

(3) i2 B 279, e 
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cited, wherein a Division Bench had held that 

- an order by a District Judge under s. 545, 
Civil Procedure Code of 1882 refusing the 
stay of execution was a decree as detined in 
s. 2 and was, therefore, appealable. That 
view was dissented from in Ramchandra v. 
Balmukund (1), Janardan Trimbak v. 
Martand Trimbak (2), dealt with a case of 
stay of execution under s. 47 of the present 
Civil Procedure Code. It was held that 
am erder for such stay was not an appeal- 
able order. The werds which appear at the 
end of s. 224 (c) in the Code of 1882, “or 
to the stay of execution thereof,’ have now 
been omitted in the present s. 47, and it 
was argued that the words had been omit- 
ted because they were considered unneces- 
sary. But their Lordships held that that 
could not be supposed to be the object of 
the Legislature, their view thus being that 
the omission was deliberate and was intend- 
ed to exclude’ orders regarding the stay of 
execution. In this cafe, however, no refer- 
ence was made to the earlier case, Mussaji 
Abdulla v. Damodardas (3); or to the still 
earlier case, Mahant Ishwargir v. Chudasama 
Manabhai (4). 

The Madras and Calcutta High Courts 
have*‘appayently held that the words omit- 
ted may have been regarded as superfiuous, 
for a plea that the. execution ofa decree 
Should be stayed is equivalent to the plea 
that the decree should not be executed and 
that itis thus a question “relating to the 
execution” of the decree. This view has 
also been taken by the Lahore High Court 
after a consideration of all the authorities 
on the point. It holds thatan order stay- 
ing ‘execution is one relating to the execu- 
tion of the decree in the same way that an 
order dismissing an application for execu- 
tion as time-barred is. In view of these 
decisions Mr. Desai for the appellant has 
contended that the earlier Bombay decision 
in Mussaji Abdulla v. Damodgardas (3), 
which has not been expressly overruled, 
should be followed rather than Janardan 
Trimbak v. Martane Trimbak (2). Apart, 
however from the fatt that Janardan Trim- 
bak v. Martand Trimbak (2), isthe latest 
decision ôf our High Oourt and based on 
the present Civil Procedure Code, the appli- 
calign of the decision in Mussaji Abdulla v. 
Damoddrdas (3),would raise mgre than one 
ditliculties in the present dase.. to the first 
place, s. 47,*sub-s. (1) states: ° 

“Al questiong arising between the parties to the 
suit in which the deĉree Was passed, or their repre- 
sentatives, and relating to the execution, discharge 


or satisfaction of the decree, shall be determined 
(4))2 B 30. “e. 
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by the Court executing the decree and? not by 4 
separate suit.” ° 

¢ Granting for arguments sake that the 
question wether execution should be 
stayed or not, is a question relating to the 
execution, the present order has not been 
passed by the “Court executing the decree,” 
but by the lower Appellate Court. That 
being so, it is not clear to me whether an 
order passed bythe lower Appellate Oourt 
would fall within the detinition of “decree” 
in sub-s. (2) of s. 2, Civil Procedure Code, 
under which a decree would include the 
determination of any question within the 
meaning of s. 47. Secondly, s. 96 of the 
Oode provides that: 

“(1) Save where otherwise expressly provided in 
the body of this Oode or by any other law for the 
time being in force, an appeal shall lie from every 
decree passed by any Court exercising original 


jurisdiction to the Court authorized to hear appeals 
from the decisions of such Court.” 


Assuming that the order appealed from 
can be described as a decree, is it a decree 
passed by a Court exercising original juris- 
diction? That again appears tome to be 
doubtful as the Vistrict Court was seised of 
the subject-matter of itsorder as an Appel- 
late Oourt. I see, therefore, no sufficient 
reason for following the earlier decision in 
Mussaji Abdulla v, Damodardas (3). Follow- 
ing Janardan Trimbak v. Martand Trim- 
bak (2), I hold that an appeal does not lie in 
the present case. The préliminary objec- 
tion therefore prevails and the appeal is dis- 
missed with costg. The Rule in Oivil Appli- 
cation No. 788 of 1937, is discharged with 
costs. 


8. Appeal dismissed. 
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“ MADRAS HIGH COURT 
Appeal No. 42 of 1938 
ks September 5, 193s 
VARADAUHARIAR, AND PANDRANG Row, JJ, 
SUNDARAMMAL—Ptarntirg 
—APPELLANT 


versus 
JAGADAMBAL AMMAL AND otazes— 
o DREENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 92— 
Trustee of public charitable trust dying leaving 
behind, him widow as trustee—Suit by next rever- 
trusteeship alleging mismanage- 
ment by widow ang for*appointment of Reeeiver— 

S. 92, applies. e" 
ere a trustee of a public charitable trust dies 
leaving behind him his widow as trustes and the 
next reversioner to the office of trusteeship institutes 
a suit against her alleging mismanagement and 
waste and praysfor appointment ofa Receiver, the 
suit is not one for protectien of his own individual 
or personsl righf. The plaintiff is nof in the posi- 

s LA 
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tion of a cé-tiustee, because even in respect of the 
private properties of the deceased male owner, the 
position of the presumptive reversioner is merely 
that of a person with aespes successionis. The 
analogy of the action allowed to a reversioner 
under Hindu Law to maintain a declaratory suit 
during the lifetime of the widow is not a true 
analogy ; because as regards trusteeship, ‘there is 
no difference between a male-holder of the office and 
a female-holder of the office. The suit, therefore, 
is governed by s. 92, Oivil Procedure Oode, an 
must be in conformity -with its provisions. 
Venkatasubbamma v. Venkatarangam Chetty (1), 
Ramaswami Goundan v. Singaperumal Kadavul 
(2) and Pydigantan Jagannatha Row v.  Ramdoss 
Putnaik (4), relied on, Sha ee RE AK 

A. against the decree of the Court of 
the Subordinate Judge, South Arcot, dated 
December 23, 1937, and passed in O. S. No. 
6z of 1933. . 

Messrs. T. M. Krishnaswami Iyer and 
A. Balasubramania Iyer, for the Appel- 
lant. 2 

Messrs. K. V. Sesha Iyengar and T. E. 
Ramabhadhrachariar, fcr the Respon- 
dents. 

Varadachariar, J.—The plaintif appeals 
against a decree denying relief to her in res- 
pect ofthe plaint B. Schedule properties on 
the ground that the suit has not been institu- 
tedin conformity with the provisions of s. 92, 
Civil Procedure Code. These properties 
belonged to one Rajamanikkam chetti who, 
by his will, dedicated them to certain public 
charitable purposes and appointea one 
Sivaraman Chettiar to the hereditary 
trustee for thè administration of these 
charities. Sivaraman Ohetti died in May 
1933, leaving him surviving the Ist defend- 
unt who was his third wife, the 2nd defend- 
ant who is her daughter and the plaintiff 
who was his daughter by the deceased 
second wife. The suit, out of which this 
appeal arises, was instituted by the next 
friend of the plaintiff making various allega- 
tions of mis-Management, waste, etc., 
against the lst defendant, both in respect 
of the private estate of Sivaraman Chetti 
and the trust properties. As regards the 
trust properties, the question was argued 
as a preliminary issue whether fhe suit 
should not fail for non-conformity with the 
provisions of s. 92 and that “is tite only 
question we are concerned with in this 
appeal. It has not been dtnied that the 
B. Schedule propertieg are properties form- 
ing the subject-matter of aspwplic charitable 
| trust; nox nas it been denied thate the 
plaintiff seeks relief on the footing of a 
preach of trust by the lst defendant who is 
‘admittedly the present trustee. The plaint 
does not in terms „&sk fer her removal but 
prays fof the appointment of a Receiver for 
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the preservation and management of the 

e Properties and ihe performance of the 
charities. As the learned Subordinate 
Judge points out, this is in effect a prayer 
for the removal of the lst defendant from 
the trusteeship. It is certainly a request 
for tke directions of the Court in respect 
of the administration of the trust. 

That the view ofe the lower Oourt is 
supported by the decisions in Venkata- 
‘subbamma v. Venkatarangam Chetty (1) etd 
Ramaswami Goundan v. Singa Perumal 
Kadavul (2) is admitted by the learned 
Counsel for the appellant; but he contends 
that Venkatasubbamma v. Venkotarangam 
Chetty (1). Trust in effect be treated as 
having been overruled by the decision of 
the Full Bench in Appanna Poricha v. 
Narasinga fPoricha (3). He also suggests 
that Ramaswami Goundan v. Singaperumal 
Kadavul (2) has failed to take notice of the 
earlier Full Bench judgment. He contends 
that the present suit is not one instituted 
by the plaintiff as representing the public 
butis intended to protect the individual or 
personal right of the plaintiff who, in due 
course, Will be entitled to succeed to the 
management of the trust as reVersioner to 
Sivaraman Chetti. fs 


We are prepared to assume for the purpose 
of this case that s. 92, Civil Procedure Ccde, 
does not govern a suit instituted by a 
plaintiff for the vindication or protection of 
his own personal or undividual right. 
The real question for determination is 
whetker the present suit is one of that 
kind. The plaintiff is certainly notin the 
position of a co-trustee, because even in 
respect of the private properties of the 
deceased male owner the position of the 
presumptive reversioner is merely that of a 

erscn with a spes successionis, The 
| ape Counsel forthe appellant while 
granting that the plaintiff has no preeent 
interest insthe office of trustee invokes the 
analogy of the aetion allowed to a -rever- 
sioner under Hindu Law to maintain a 
declaratory suit during the lifetime of the 
widow.* But that analogy is not a true 
analogy; because as regards trusteeship, 
there is no difference between a male-holder 
of the office and a  female-holder of 
the office (Vide Pydigantan® Jaganratha 

. 
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(1) 3L M Ing 280; 36 Int, Oas..678; A*L R 1917 
Mad. 214; 4 L W 264 ° 
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(2) 22 L W 701; 92 Ind. Cas. 823; 
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Row v. Ramdosa Patnaik (4) and the cases 


following it). These cases no doubt related, 


to a question of limitation, but the present 
contention as well. Mr. Krishnaswamy 
Aiyyar was not prepared to go the length 
of -contending that when a male trustee 
holds the office, a person who may have the 
chance of succeeding him on his death will 
be entitled to mainfain in his own right, a 
declaratory suit relating’ to the trust.pro- 
pefty or. office, on the analogy of-a-Hindu 
reversioner. If as pointed out in the above 


cases, the male trustee's tenure of the - 


office is in no way different from the female 


trustee's tenure or the office, there is no. 


justification for differentiating between the 
position of the two as regards the status of 
or the remedies open to tne next successor 
to the office. It is true that the decisions in 
Venkatasubbamma. v. Venkatarangant Chetty 
(1) and Ramagwami Goundan v. Singaperu- 
mal Kadavul (2)thave been rested on wider 
grounds, that the actual result reached in 
those cases is in accord with the view to 
which the above reasoning leads. We 
accordingly hold that the learned Subordi- 
nate Judge was right in holding that the 
suit, so far as it related to the plaint B 
Schedulesproperties, was governed by s. 92, 
Civil Procedure Oode. 

The appeal fails*and is dismissed with 
costs One set. 


ND. Appeal dismissed. 
(4) 28 M 197, 


ALLAHABAD HIGH COURT 
e Oriminal Revision No. 442 of 1938 
October 21, 1938 
MULLA, J. 
Musammat HAZARI AND otagrs— 
: APPLICANTS . 
> versus $ 
EMPEROR—Oprosits Party 
U, P. Naik Girls’ Protection Act (TI Of 1929), s. 1— 
Order under, passed by District Magistrate without 
following procedure prescribed by Criminal Procedure 
Code—Order, if can be set aside under s. 439, Criminal 
Procedure Code (Act V of 1898). A 
The U. P. Naik Girls’ Protection Act, has given 

certain powers to the District Magistrate, not in his 
capacity as the presiding officer of the Court of the 
District Magistrate constituted under the Code of 
Origninal Proaedure, but in that of an officer specially 
appointed by the Government to carry out the pro- 
visions of the Act. $n 8. 4 of the Acitfeaverything is 
left to tHe opinion of" the District*Magiatrate and 
there is absofutely no suggestion that for the purpose 
of forming his,opinion, it will be necessary for him 
-to make any inquiry’or to have any specified materials 
before ‘him. _Nor is $here'any general provision in the 
Act makihg it incumbent on him fo hold gny inquiry 
or other proceedings in thenature ofan® inquiry 

ae 


before torming his opinion and basifgan order 
thereon. ° 

Where, therefore, a District Magistrate passes an 
order in exercise of the special powers conferred 
upon him by s. 4 of the Act without following 
the procedure prescribed by Oriminal Proce- 
dure Code, he does not, in passing such an 
order, function as an inferior Criminal Oourt so 
that the revisional powers of the High Court under 
g. 439, Oriminal Procedure Code, cannot be invoked 
for setting the order aside, Madhusudan Lal v. 
Emperor (1), Municipal. Board, Benares v. Ram Sahat 
Gupta (2), In:the:matter of Damma (3), Sandal Singh 
v. District’ Magistrate, Dehra Dun (4), Karim Buz v. 
Emperor” (5), Krishet Dayal v. Corporation of 
Calcutta (6; and-Bideshi Mian v. Emperor (7), relied 
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Or. Ri from the. order of the Sagsions 
Judge, Kumaun,-dated May 11, 1933. 

Messrs: B. B. Chandra, G. S. Pathak and 
B. S. Darbari, for the Applicants. 

Mr. D P. Uniyal, for the Opposite Party. 

The Government Advocate, for the 
Crown. 

Order.—This is an application by three 
girls of the Naik community invoking the 
revisional powers of this Court under 
s. 439, Criminal Procedure Code. against an 
order passed by the Additional District 
Magistrate of Naini Tal under s. 4, Naik 
Girls’ Protection Act (II of 1929). It appears 
that one of the applicants, Lalta by name, 
is not affected by the order in question, 
and the application has consequently bedn 
pressed on behalf of the other two, named 
Hazari and Chanda. An application in 
revision was also made to the learned 
Sessions Judge of Kumaun, but he 
rejected it on the ground that the order 
sought to be set aside was not a judicial 
order by an inferior Criminal Court within 
the meaning of s. 435, Oriminal Procedure 
Code, and was consequently not liable to 
interference in revision. The correctness 
of this proposition is challenged by the 
applicants, who have consequently come up 
to this Court for relief. | 

The circumsténces in which the order 
in question was passed may briefly be 
stated in order to appreciate the points 
raised, by the applicants. On January 
25, 1938, one Thakur Lakhan Singh, who 
is an ‘Honorary Rescue Officer for Naik 
Girls, made a report to the Additional 
Distuict Magtstrateof Naini Tal in respect 
of five tirls, includipg the three app.icants, 
alleging thaf. they were all minors, being 
les than 18 years of age, and were 
living in immoral surroundings and being 
trained to the profession of prostitution. 
Upcn that report the Additional District 
Magistrate issued notiges to the guardians 
of the girls. under s. 3, Natk Girld 
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Protectia Act, asking them to show 
cause «why they should not be ordered to 
send the girls to some settlement as pro ® 
vided for by s. 4 ofth8 Act. The guardians 
filed objections to the proposed order 
challenging the allegation that the girls 
were living in immoral surroundings and 
were being trained to the profession of 
prostitution. On the date fixed for the 
hearing of the matter, the Additional 
District Magistrate examined the Rescue 
Officer and the girls and made brief 
notes of their statements which were not 
made on oath. This proceeding took 
place in the presence of the object:rs’ 
Counsel, but it appears from the record 
that they were not allowed to cross- 
examine the Rescue Officer. Some argu- 
ments were, however, heard and the 
Additional District Magistrate passed an 
order ir which ke held that he was 
satisfied that the girls were all minors 
and all of them, except one, were being 
trained as prostitutes. By the samo order 
-he directed the four girls to get them- 
selves examined by the lady doctor of 
the Haldwani Dispensary within a week. 
The applicants Hazari and Chanda were 
accordingly examined by the Medical 
Officer in charge of the Civil Dispensary at 
Haldwani in the presence of the lady 
doctor, In hig report of that examination 
the doctor expressed the opinion that they 
did not appear to be virgins. This 
examination teok place en February 15, 
1938, and two days later, apparently 
without examining the doctor and letting 
the objectors have an opportunity of 
cross-examining him or producing any 
evidence to rebut his opinion, which was 
by no means definite, the Additional 
District.Magistrate proceeded to ‘pass an 
order under.s. 4, Naik Girls’ Protection 
Act, directing three of the girls, including 
the applicants Hazari and Chanda, to be 
sent to a settlement at Haldwani to be 
detained there until they attained majo- 
rity. It is against this order that the 
applicaticn in revision is directed. ° 

The argument on behalf of the appli- 
cants is that the Naik Girls’ Protection 
Act being a penal statute, any inquiry or 
other proceeding held under it must be 
governed by the provisions of the Criminal 
Procedure Code, which Were entirely 
ignored if the present case by the 
Additional District Magistrate of Naini 
Tal, who followed a procedure of his own 
which is utterly ineqnsistent with all 
notions ef the manner in which; an in- 
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quiry resulting in a penal order shculd 
be conducted. It is contended that the 
order passed by the Additional District 
Magistrate amounts to the impəsition of 
a severe penalty on the applicants and 
their guardians, who were not given any 
opportunity of defending -themselves and 
showing that there was no justification 
for any action being taken under s 4, 
Naik Girls’ Protection Act. Great stress 
was laid on the obvious irregularities fa 
the procedure adopted by the Additional 
District Magistrate, if judged by the require- 
ments of the Criminal Procadure Code 


and the Evidence Act, and it was 
strenuously argued that the whole 
proceeding being entirely contrary 
to law, this Court had full power to 


quash it in revision and to set aside the 
order.in which it culminated. The learned 
Government Advozate has contended, on 
the other hand, that thig Bouri has no 
power to interfere with ths order in qnes- 
tion because itis an executive order passed 
by an officer of the Government specially 
designated to carry out the provisions of 
the Naik Girls’ Protection Act and not a 
judicial order passed by an inferior Crimi- 
nal Court constituted under the Cote of 
Criminal Procedure. A number of cases 
have been cited to show that the District 
Magistrate is invested with certain powers 
under various special enactments, and any 
order passed by him in the exercise of those 
powers whichis not, a sentence or punish- 
ment for an offence within the meaning of 
the Penal Code and the Criminal Procedure 
Code cannot be deemed to be a judicial 
order by an ioferior Crimiaal Court to 
which the revisional powers of the High 
Court can extend. 

Upon a careful consideration of the rele- 
vant provisions and the scheme and purpose 
of the Naik Girls’ Protection Act,” 1 think 
the objection taken by the learned Govern- 
ment Advocate is well founded and must 
prevail. From the Preamble of the Act it 


“a 


ig clear that it was enacted‘only to fermi- ~ 


nate a particular custém prevailing in the 
Naik caste in the United Provinces whereby 
minor girls are trained for prostifution. In 
order to carry out its provisions the Dis- 
trict Magistrate is invested ewith cegtain 
powers but there is nothing in the Act to 
suggest igt im exercising those powers he 
is reqtired to act as a Judiciab Officer pre- 
siding over a Criminal Court, who is bouhd 
to observe any rules of procadure such as 
those which govern an” inquiry, trial or 
other proceeding under the Oriminal Pro- 
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cedure Code. : In fact, he is not requiret by” 
any provision of the Act to hold any in- e 
quiry before passing an order which he i 
authorized to pass. Section 2 of the Ac 
authorizes him to require from time to 
time by general or special order any mem- 
ber ore members of the Naik caste to fur- 
nish him with such information as may be 
prescribed for the purposes of the Act. 
Section 3 simily invests him with the power” 
_ of directing from time to time, by order in 
Writing, any person or persons having under 
his or their guardianship or control a minor 
girl or girls of the Naik caste within the 
local limits of his jurisdiction to take such 
steps as he may by the said order specify, 
to restrict or otherwise regulate the move- 
ments of such minor girl or girls orto re 
move her or them to the Kumaun Division in 
order to prevent her or theiy being trained 
to the profession of prostitution or ‘living in 
immoral sygroundings. The powers given 
by these sections are absolutely untram- 
melled by the need’ of any inquiry or other 
proceeding before an order is passed. Now 
s. 4 of the Act, under which the order in 
question has been passed, runs as follows: 
“If the District Magistrate is of opinion that 
there is danger that a minor girl of the Naik caste 
within the local limits of his jurisdiction may be 
sold, let@for hire, trained or otherwise disposed of, 
with the intent that she shall be employed for the 
purpose of prostitutéon or for any unlawful and 
immoral purpose, he may order that she shall be 
sent to a settlement and there detained for such 
period as may be prescribed, or that she shall be 
placed under the guardianship of any person of the 
same faith who is willing and in the opinion of 
the District Magistrate fit to have charge of her, 
and may take such steps as may, in his opinion, be 
necessary for the enforcement of such order.” 


* It is very significant that in this section 
everything is left to the opinion of the Dis- 
trict Magistrate and there is absolutely no 
suggestion that for the purpose of forming 
his opinion, it will be necessary for hit to 
make any inquiry or to have any specified 
materials before him. Nor.is there any 
general provision in the Act making it 
‘incumbent on Bim to hold any inquiry or 
other proceedings in the nature of an in- 
quiry before forming his opinion and basing 
an order thereon. I think it is clear from 
all these provisions that the Act has given 
certain powers to the District Magisirate, 
aot in hts capacity as the presiding officer 
of the Court ef the District ajagistrate con- 
stituted under the Code of Criminal Proce- 
. gure, but in that of an officer specially 
appointed bg the Government to carry out 
the provisions of- the Act. It was open to 
the Governmént to appoint any one of its 
: . 4 s J 
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officers other than a Magistrate to carry 
cut the provisions of the Act, ‘and if the 
Government had dono so, it coutd not be 
reasonably argued tht an order passed by 
such an officer was an order passed by an 
inferior Criminal Court which could be’ set 
aside by the High Court in the exercise of 
its revisional powers under 8 439, Criminal 
Procedure Code. The fact that the Govern- 
ment chose th3 District Magistrate for that 
purpose cannot affect the legal position. It 
is well-known that the District Magistrate 
has been invested with special powers 
under various enactments, and in several 
cases decided by this Court, it has been 
held that when the District Magistrate 
exercises such powers, he does not function 
as a Criminal Court, and any order passed 
by him in the exercise of such powers can- 
not be interfered with or disturbed by this 
Court in the exercise of its revisional 
powers under s. 439, Criminal Procedure 
Code. Reference may be made in this con- 
nection to the following cases: Madhu- 
sudhan Lal v. Emperor (1), Municipal 
Board, Bznares v. Ram Sahai Gupta (2), 
In the matter of Damma (3) and Sandal 
Singh v. District Magistrate, Dzhra Dun (4). 

A similar view has baen taken by the 
Oaleutta High Ooart in Karim Bux v. 
E nperor (5) and Krishen Diyal v. Corpora- 
tion of Calcutta (6). The Patna High 
Court also has endorsed éhe sama view in 
Bideshi Mian v. Emperor (7), Tae order 
sought to be set aside in the present case 
was not a seftence or punishment for an 
offence within the meaning of the Penal 
Oode and the Oriminal Procedure Code. 
No inquiry or other proceeding is prescrib- 
ed by s. 4, Naik Girls’ Protection Act, under 
which the order in question was passed, 
andeeven if an inquiry were held, none of 
the various procedures prescribed in the 
Cade of Criminal Procedure could have 
been applicable in terms to su2h an in- 
quiry. I am, therefore, of the opinion that 
UI) (1930) A L J 216; 120 Ind. Cas. 128; AI R 1929 
All. 931; (1929) Or. Cas. 659; 30 Cr. L J 1159; Ind. Rul, 
(1930) All. 16. 


(2) A IR 1933 All. 281; 145 Ind. Oas. 959; 34 Or, 
L -J d105; (4933) A Li J 469; L R 14 A59 Cr; GRA 


212. 

(3) 29 A 563:5 Or. L J 476; A WN 1907, 1°8. 

@) 56 A 409; 151 Ind. Oas. 279; A IR 1934 All, 
148; (9934) Or. Cas. 214; 35 Or. L J 1296, (1934 A LJ 
558: IRA 1289). ° 

(5) 470 843; 57 Ind. Oas. 101; A I R 1920 Oal, 635; 
$M O L J581; 240 W N64. . « 

(6) A I R 1927 Cal. 599; 101 Tnd. Oas. 183; 28 Or. L 
J 407; 45 OL J 469; 54 0 53:3 O W N 508, e 

(7) A IR 1932 Pat. 155; 142 Ind. {Oas 298; (1932) 
Or. Cas. 272; 34 Or. L J 346; 13 P L T 119; Ind. Rul, 
(1933) Pat. 138. ° . . 
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the ‘order sin question was passed by the. 
Additicnal District Magistrate of Naini Tal 
in the exercise of the special powers con- 
ferred upen the Distriot*Magistiate by s. 4, 
Naik Girls’ Protecticn Act, and in doing 
so, he did not functicn as an inferior Crimi- 
nal Court, so that the revisional powers of 
this Ocurt under s. 439, Criminal Procedure 
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Code, cannot be invoked for setting aside “ 


that order. The result, therefore, is that 
the application in revision does not 
lie, and is consequently dismissed. 


8. Application dismissed. 
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BROoMPIELD AND MACKLIN, JJ. 
TUKARAM GANPATRAO SURVE— 
—PLAINTIFF—APPELLANT 

. : versus 

ATMARAM VINAYAK GONDHLEKAR 

AND CTSERS—DEFENDANTs— RESPONDENTS 

Transfer of Property Act (1V of 1682), ss. 54, 
53-A—Equity of redemption of usufructuary mort- 
gage, whether tangible property— Delivery—Usufruc- 
tuary mortgagor selling equity of redemption— 
Vendee paying off mortgagee and getting possession 
on ‘date of sale—Pessession, whether amounts to deli- 
verg—S, 53-A, if retrospective, 

The mortgagor is the owner of the property itself, 
and cantransfer thé property itself subject to the 
mortgage, and whether the mortgage is with or with- 
out possession, if the’ mortgagor transfers his rights 
that may be regardedas a sale of etangible property. 
An equity of redemption of a usufructuary mortgage 
is, therefore, a tangible property and can be trans- 
ferred by an unregistered deed if its value does not 
exceed Rs, 100. Sohan Lal v. Mohan Lal Q) followed 
Ramasami Pattar v. Chinnan Asari (2), not 
tollowed. ‘ 

on the date of the sale the vendee gets posses- 
sion of the property with the assent, Cae or 
implied of the vendor, that amounts to delivery of pro- 
perty within the meaning of thes. 51, Transfar of 
Property Act. Sibendrapada Banerjee v. Secretary 
of State (3), relied on, 3 

An equity cf redemption of a usufructuary mort- 
gage was sold by the mortgagor to a vendee. Vhe 
sale-deed provided that vendes would pay off the 
mortgagee and enjoy the property, and the vendee 
accordingly paid off the mortgagee on the @ate of 
sale and took possession : š 

Held, that it could fairly be held that the vendee 
got possession with the assent of the vendor which 


eaa p delivery of property. ° 
ection 53-A, Transfer of Property Act, i 
tive in its operation, i a aa aa 
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Mr. V. B. Virkar, for heirs of Respondents 
Nos. 3 and 4, 


Broomfleid, J.—The two . principal 
points in this second appeal are: (1) whe- 
ther the equity of redemption in the case of 
ausulructuary morigage is tangible pro- 
perty so thatit can be transferred by an 
unregistered deed where the value of the 
property does not exceeti Rs. 100, and (2) 
whether s. 53-A, Transfer of Property Act, , 
which came into force on April 1, 1930, 18 
to be regarded as retrespective. The facts 
so far as it is necessury to mention them are 
as follows: The property in suit isa paddy 
field. In 1079, the owner Babaji Surve 
mor'gaged it by a possessory mortgage to 
QGondhalekar, the ancestor of respondents 
Nos. 1 and 2. Ip 1850 the property, that is 
to say, the equity of redemption, was sold in 
execution of a money decree against the 
mertgagor and it was purchase@ by Maha- 
dev Khare, the father of respondents Nos. 10 
and 11. In 1902 Khare sold it to Laxmanrao 
More, the father of respondent No. 3, by an 
unregistered sale deed, Ex. 84. The consi- 
deration for the sale was Rs. 75. Laxmanrao 
redeemed tke mortgage and got possessicn 
of the property from the mortgagee, and,he 
and his son respondent No.3 have een in 
possession ever since. In 1930 respondents 
Nos. 10 and 11, the sons of Mahadev Khare, 
purported to sell their rights to the present 
appellant, who sued to redeem the mortgage. 
The suit was dismissed on the ground that 
tLe purchase of the equity of redemption in 
1902 was prcved and valid and that there- 
fore the appellant acquired nothing by his 
purchase from respondents Nos. 10 and 1. 
The trial Judge only considered the ques- 
tion whether the saledeed required regis- 
tration under s. 17, Registration Act, and 
did not consider s. 54, Transfer cf Property 
Act. The latter seclion provides as follows; 

“'Sale' is a transfer of ownership in exchange for 
a price paid oF promised or part-paid and part- 
promised. Such transfer, in the case of tangible 
immovable property of tle valye of one hundred 
rupees and upwards, or in thg case of a revergion 
or other intangible thing, can be made only bya 
registered iastrument. Inthe case of tangible im- 
movable property, of a value less than one hundred 
rupees, such transfer may be made either by a 
registered instrument or by delivery of the 
property.” 


The District Judge in firs$ appeal held, 
that the sal?” by Khare .to the father of 
respondertt No. 3 in 1902 was a sale of, 
tangible immovable property and that ds ° 
the value was less than Rs. 100, a registered 
deed was not required. He based his. deci- 
sion On theejudgment of the majority of the 
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Full Bench in Sohan Lal v. Mohan Lal (1). 
It was there held by Mukerji and Kendall, 


JJ. that the sale by a mortgagor of his ° 


interest in the property of which he has 
made a usufructuary mortgage is a sale of 
“tangible immovable property”. The basis 
of this decision, to put it very briefly, is 
that the mortgagor, in spite of executing 
a mortgage, whether if be a simple mort- 
gage or a usufructuary mortgage, is still 
the owner of the property so mortgaged 
and if he makes a transfer of his interest, 
he makes a transfer of the property itself 
and not merely cf an abstract right or of 
“certain rights out of his total bundle of 
rights” originally owned by him. Sulaiman, 
Ag. O. J. differed from the other Judges on 
this particular point, and his reasons for 
doing so may be said to be symmed upin 
what he sais at p. 1G0.* of the report: 

“The interest which the mortgagor possesses is 
not itself capaMle cf being touched, nor is it such 
that an actual delfvery ¿of its possession can be 
effected by the mortgagor to the mortgagee, It 
seems difficult to conceive of a thing as being tan- 
gible when it is not capable of actual delivery of 
possession. Although, therefore, the mortgagor is 
the legal owner of the usufructuarily mortgaged 
property, whatever rights he pcssesses, so long 
as the mortgage subsists, cannot be treated as 
‘tanBible’. | The subject-matter of ownership is 
‘tangible’, but the interest which the mortgagor can 
transfer is ‘intangible’ ". ~ 

Prior to this Full Bench case, the view 
taken by the Allahabad High Court and 
also by the Madras High Ocurt in Rama- 
sami Pattar v. Chinnan Acari (2), at p. 4637 
was that the equity of redemption, in a 
simple mortgage is tangible because the 
mortgagor isin possession, but in a usu- 
‘frugtuary mortgage it ia intangible because 
he is not in physical pcssession. Conversely, 
as tothe mortgagee's interest, itis intan- 
gible if the morigage is a simple mortgage, 
but tangible if the mcrtgage is a usufruc- 
tuary mortgage. But “sale” is defined in 
8. 54, Transfer of Property Act, as a transfer 
of ownership and “mortgage”*is defined 
by contrasi in s..58 as a transfer of an 
interest, ande having regard to these defini- 
‚tions, the basis af the distincticn sought 
to be made is not’ very obvious. There 
is no difficulty abcut the interest of a 
simple mcrtgagee. That is. clearly in- 
tangible pyoperty ; but the real reason is, 
I Should say, not that the mortgagee is 
not in possessién of tangible Property but 
that he ig not the owner. “The -interest 
“(19.50 A 966; 118 Ind Cas.. 177; AIR 1923 All, 726; 
-28 ALJ 1084;"nd. Rul. (1929) All. 833 (F B). 
` (2) 24 M 449, . 

*Page of 50 A—[ Ed]; . 
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ter tt e Ni 


+e 


TUKARAM p. aTyanam (BOM.) 


e 
e 
e 


Al 


which he owns is a right to reaover his 
money out of the property. Butecan it 
be said that the usufructuary mortgagee ‘is 
in any better positiorf in this respect? It is 
true that he is in -possession of tangible 
property but he is not the owner of it and 
cannot transfer the ownership of it. What 
he owns and can transfer is an interest in 
the property entitling him to remain in 
possession and enjoy the profits until the 
debt is paid, and that is intangible. Oa the 
other hand. the mortgagor is the owner of 
the property itself, and can transfer the 
property itself subject to the mortgage, and 
whether the mortgage is with or without 
possession, if the mortgagor transfers his 
rights, that may well be regarded, in my 
opinion, as à sale of tangible property, The 
definition of sale says nothing about possess 
sion, and though the purchaser is normally 
entitled to get possession of the property 
sold at once, if is not always or necessarily 
so. No doubt itis correct to say, as Sulai- 
man, Ag. C. J. says in Sohan Lal v..Mohan 
Lal (1), that a tangible thing must be 
capable of being possessed, but to say that 
in the case of a sale, it must be capable of 
being immediately possessed by the trans- 
feree seems to me to be aading something 
to the definition of sale for which there is 
no warrant. As at present advised, ther- 
fore I am of opinion that fhe decision of 
the majority of the Court in Sohan Lal v. 
Mohan Lal (1), is correct. ° 

The next poiat taken by the appellant 
was that even if the property be regarded 
as tangible property, since there is no 
registered deed, delivery is necessary to 
complete ths transfer and there could be 
no delivery by the vendor because the 
mortgagee was in possession. “Delivery” 
is detined in s. 54 where itis provided : 

“Delivery of tangible immovable property takes 
place when the seller places the buyer, or such person 
as he directs, in pogsession of the property.” 

In tne preseat case it was provided in 
the * contract of sale that the vendee was to 
pay off the mortgagee and enjoy the pro- 
perty.. That shows that it was in the con- 
templation pf tke parties that he should get 
possession of the land. He did in fact pay 
off the mortgage, as the endorsement on 
the mortgage deed shows, on the very same 
day and he got possession, and it has re- 
majned with nifo ever since. It may fairly 
be held, therefore, that he. got possession 
with the assent of the vendor, and accord- 
ing to the decisionin Sibendrapada Baner- 
jee v. Secretary of State (3), that is enough. 


(3) 34 O 207;5 0 LJ 390." . 


ig . hd 


6 í 6 
49 
It. was held there that if on the date 0?” 
the sale*the vendee gets possession of the 
property with the assent expressed or im- 
plied of the vendor, that’ amounts to deli- 
very of property within the meaning of 
the section. Even if I am wrong as to the 
question whether it can be regarded as a 
sale of tangible property, there remains the 
point taken by. the respondents based on 
s, 53-A, Transfer of Property Act. This 
section. which was added by the Amending 
“Act XX of 1929 which came into force on 
‘April 1, 1930, provides : 

“Where any person contracts to transfer for con- 
sideration any immovable property by writing 
signed by him or on his behalf from which the 
terms necessary to constitate the transfer can be 
ascertained with reasonable certainty, 

and the transferee has, in part performance of the 
contract, taken possession of the property or any 
part thereof, or the transferee, being already in 
possession, continues in possession in part perform- 
ance of the contract and has done some act in fur- 
therance of the contract, and the transferee has 
performed or is willing to perform his part of the 
contract, then, notwithstanding that the contract, 
though required to be registered, has not been regis- 
tered, or, where there is an instrument of transfer, 
that the transfer has not been completed in the 
manner prescribed therefor by the law for the time 
being in force, the transferor orany person claim- 
ing under him shall be debarred from enforcing 
against the transferee and persons claiming under 
chim any right in respect of the property of which 
the transferee has taken or continued in possession, 
ether than a‘right expressly provided by the terms 
of the contract: Provided that nothing in this sec- 
tion shall affect she rights of a transferee for con- 
-sideration who hasno notice of the contract or of 
the part performartce thereof.” i 

There is considerable gonflict of autho- 
rity as to whether this section can be 
regarded as retrospective. But, on the whole, 
I think, the better view is that it should be 
so regarded. It was held to be retrospec- 
tive by B. J. Wadia, J. in Suleman 
Haji Ahmad Umar v. P. R. Patell (4). 
In Covverjee Plumber v. Vasant Theo- 
sophical Co-operative Housing Society, Ltd. 
(5), Murphy, J. expressed the opinion that 
the section has no retrospective effect. [t 
does not appear, however, that the authori- 
ties on the point were cited, nor was there 
any discussion of the provisions of s. 63 of 
the Amending Act, on which tha decision 
of the question must mainly depend. In 
a recent case of the Oalcutta High Court, 
Mahammad Husain v. Jamini Nath £) it 
has been held that s. 53-A. applies in,tht case 
of a suit brought after Apri) 1, 1930. The 

(4) 35 Bom. p R 722; 145 Ind. Oas. 557; A I Rel933 
Bom. 381; 6 R B 81. 

(5) 36 Bom, L R 1245; 154 Ind. Cas, 583; A I R 1935 
Bom, 91; 7 RB 347. 

(6) 42 OWN 363176 Ind. Cas. 41; A I R 1938 Cal. 
97; Í L R (1938)10al, 607; 11 R.O 25. 
s 
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s#me view has been taken in Wakefield v. 
Sayeeda Khatun (7). The only case to 
wbich our attention has been drawn in 
which a different view has been taken after 
argument is Kanjee and Mooljee Bros. v. 
Shanmugam Pillai (8), where it was held 
thats. 53-A has no application toan agree- 
ment made prior to April.l, 1930. There 
are a number of cases on 8. 92 of the Act 
which has been held to be retrospective 
for reasons which apply equally to the 
case of s. 53-A. Tola Ram v. Ram Lal 49}, 
isa Kull Bench case in which that view 
has been taken, mainly as the result of the 
construction of s. 63 of the Amending Act, 
XX of 1929. This section begins by saying 
that certain provisions of the Amending 
Act (which do not include s. 92 ors. &3 A) 
shall not be deemed in any way to affect 
the terms og incidents of any transfer of 


` property made or effected before April 1, 


1930, or to affect the validity or “invalidity, 
effect or consequences ofanything done or 
suffered before the ‘axforesaid date. The 
second portion of the section says this : 

“ ... and nothing in any other provision of this Act 
shall render invalid or in any way affect anything 
already done before the Ist day of April 1930, in any 
proceeding pending in a Court on that date: and any 
such remedy and any such proceeding as is herein 
referred to may be enforced, instituted gr contifiued, 
as the case may be, as if this Act had not been 
passed,” - 

The most reasonable interpretation of the 
provisions of this section certainly seems to 
be that the sections of the Transfer of Pro- 
party Act not specifically mentioned in s. 63 
of the Amending Act, were intended to be 
retrospective except in the case of proceed- 
ings pending ia a Court on April 1, 1930, 
This Allahabad case was approved of, by 
N. J. Wadia, J.,in Isap v. Umarji (10). I 
myself was a party to the decision in that 
case, and at that time I preferred not to 
express a decided opinion on the question 
Whether s.92isto be regarded as retros- 
pactive, although I agreed with my learned 
brother that the reasoning of the Allahabad 
High Court in Tole Ray v. Ram Lat (9), 
is preferable to that.in Jagdeo Saku v. 
Mahabir Prasad (11) which was also cited 
but in Which the point had not really been 


(7) 15 Pat. 786; 166 Ind. Cas. 797; A IR 1937 Pat, 
36; 17 P L T 963, 3 BR 233; 9 RP 355. 

(8) £6 M 169; 139 Ind. Cas. 870; AJ R 1932 Mad, 
734; 63 M L J 587; (1932) MW N 897; Ind. Ral, (1932) 
Mad. 805; 36 Le W 626. ° 

(9) 54 A 89%; 439 Id. Oas. 107; A I R 1932 All, 489; 
(1932) A‘L J 627; Ind. Rul (1932, All. 5% (F B). 

(10) 39 Bom, L R 1309; 174 Ind, Cas, 188; A I R1988 
Bom. 115; 10 R B 431. À e -s A 

(11) 13 Pat. 111; 153 Ind. Oas, 602; A I R 1934 Pat. 
127; 15 P L T 73; T- R P 353, *, ° 4 
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discussed and there was no reference to, 
s. 63 of Act XX of 1929. Still more recents 
ly in Subraya Kuppa -Goshi v. Tine 
mana Subraya (12) disposed of by 
Sen, J. and myself. we preferred tə 
follow Tota Ramv. Ram Lal (9) and Ma- 
hamméd Husuin v. Jamini Nath Bhat- 
tacharjee (6) rather than Lakshmi Amma v. 


: Sankara Narayana Menon (13), Kanjee and. 


Mooljee Bros. v. Shanmugam Pillai (8) and 
Ko Pu Kun v. C. A. M. A. L. Firm (14) 
where it has been held that s. 92 is not 
retropective. It has been argued for the 
appellant that his rights are not affected 


. by reason ofthe Proviso tos. 53-A which 


- Defendant No. 3 is in actual posseseion. 


says that: 

“nothing in this setion shall affect the rights ofa 
transferee for consideration who has no noticeof 
the contract or of the part performance thereof.” 

But, in view of the admjssions made by 
the appellant in cioss-examination, there is 
no ag in this argument. He says: 

“Thikans Nos.,1 and 3 are in defendant No. 3's 

` name in the botkhat andhe pays the dast. I know of 

this state of things existing for the last 40-50 years, 
I did not 
personally inquire of Gondhalekar. Before my sale- 
deed l went to defendant No, 3 and made inquiries, 


- He said Iam in possession as owner.” 


Under the circumstances, it must be held, 


. im my opinicn, that the appellant had at 


any råte constructive notice of the sale of 
the equity of redemption to defendant No, 3 
in 1402, I hold, therefore, ihat the appeal 
should be dismissed with costs. 

Macklin, J.—I agree. Apart from the 
authorities, it seems to me that in a case of 
asale of this kind, it must be taken that 
what is sold is the actual physical property 
and not merely a tangible right with respect 
éo property, and I say this not because in 
practice such sales are usually expressed 
to be in terms of land itself but because 
the consequences of such a sale seem to me, 
without exception, to have an effect pron 
tke ownership of the prcperty itself and 
consequently sooner or later upon the 


physical possession of the property. Assum- ` 


ing (which is not tle case here) that a sale 
of tie equity eof redemption were Bo 
expressed ond that the mortgage cn the 
property were even a usufructuary mort- 
gagee(as to which it has been held that the 
mortgagor's right is merely intangible), it 
seems tg me inconceivable for the vendee, 
aving exercised the right which he has 
(12) 40 Bom. LR 1601;7178 704, Cas, 974; A I R 
1938 Boma 508; 11 R B 214. > 
* (13) 59 M 359; 160 Ind .Cas, 1871; A I R 1936 Mad. 


171; 70M & J 1+8 R-M 907 (2); (1936) M W N 30; 43 
LW 23 (FB). ; 
(14) 10 R465; 140"Ind, Oes. -156; A I R 1932 Rang. 


#197; Ind. Rul, (1932) Rang. 219, . 
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purchased in redeeming the mortgage, to 
be then excluded from possession on the 
ground that bis sale, being in terms of the 
equity of redemption only, gave him no 
right with respect to the property itself. In 
such a Case, there can be no doubt that the 
redeeming vendee would be able to resist 
possession even against the vendor upon 
the strength of his parchase; and if that is 
so, I do not see how it can be said that 
what is sold is not property itself, whichis a 
tangible thing. I think, therefore, that even 
in the case of a sale of properly subject to 
a usufructuary mortgage, the sale is of tan- 
gible immovable property and can be effect- 
ed in the case of a sale less than Rs. 100 by 
delivery of possession. 

In the present case upon the facisI have 
no doubt taat the vendee did in the end 
get possession by virtue of his purchase; 
and the manner in which he obtained it 
shows, I think, that it wis by delivery of 
possession within the meaning of s. 54, 
Transfer of Property Act, as interpreted in 
that rezpect by Sibendrapeda Banerji v. 


. Secretary of State (3). The sale in my view 


is, therefore, a Valied sale and the defendants 
are enlitled to resist the suit upon that 
ground. But, even if the sale were invalid for 
want of registration, I think that the defen- 
dants, reliance on the doctrine of part.per- 
formance as expressed in s. 53-A, Transfer 
of Prcperty Act, is justified. As my learned 
brother has stated, there, is some conflict of 
judicial opinion upon the point. But I agree 
in thinking that the better opinion is that 
in the case of proceedings instituted after 
the enactment of s. 53-A, the section is 
retrospective in its effect. Ido not think 
that it is necessary to deal further with the 
authorities beyond saying that the reason- 
ing*expressed in Tota Ram v. Ram Lal (9) 
with respect to `s. Y2Ęıof the Act (a case that 
whs followed in Isap v. Umarji (10) com- 
mends itself, to me in preference tothe 
ruling of the Madras High Oourt 
ih Kanjee and Mooljee Bros. v. 
Shanmugam Pillai (8) and that | am not 
able to apply a different form of reasoning 
to g. 53-A from that which has been applied 
in this case to s. 92. Upon the facts, it is 
clear that, the plaintiff is nor entitled to 
pfead want oi notice, and he is, therefore, 
bound by the sale to defendant No. 3 
jn 1902.°'Tħe appeal must, therefore, be 
dismissed. 


8. Appeal dismissed, A 
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DRAS HIGH COURT 
Appeal Against Order No. 486 of 1935 
August 30, 1938 
KING AND KRISHNASAWMI Iyeneae, JJ. 
PABBETI VENKATA REDDI— 
Priitioneg—A PPELLANT 
versus -` 

DOREDHA anp SONS —ResponDents 
.' Givil Procedure Code (Act V of 1908), ss. 63, 38— 
8. 63, if controlled by s. 38—Decree of Court of 
lower grade called up by Court of highest grade— 
Latter Court, if can sell property attached in execu- 
is words “ realize such property" in s. 63, 
Civil Procedure Code, must obviously refer to 
bringing such property to sale. Nowhere in s. 83, 
is there any restriction as to how and in what 
manner and in what petition the Court of highest 
grade should realize the property and inasmuch as 
s. 63 overrides s. 33, with regard to claim petitions, 
it overrides s. 38, inthis matter also. Where the 
facts come within the definition of the situation as 
‘given by s, 63, it is obviously s. 63, which must be 
applied and s. 63, ifthe facts apply, cannot, be con- 
trolled or governed by s, 38. Consequently where 
acting under s. 63, the decree of the Oourt of lower 
grade is called up by the Oourt of the highest 
grade, the latter Court can sell the property attached 
in execution of that decree. 

A. against -the order of the Court of the 
Subordinate Judge, Narasapur, dated July 6, 
1935, and made in O. M. P. No. 1140 of 1934 
(O. 8. No. 42 of 1926 on the file of the 
District Court, Kistna). ; 

Messrs. V. Govintarajachart and N. 
Vasudevan, for the Appellant. 

Mr. P. Satyanarayana Rao, for the Respon- 

dents. Le ; 
r. King, J.—This, appeal raises a ques- 
tion. of the interpretation of s. 63, Civil 
Procedure Code. The facts are that in 
- “execution of three decrees against the same 
. .judgment-debtors, the same property was 
attached. Two-of thejdecree-holders, one of 
whom is the present appellant, had their 
decrees transferred to the Sub-Gourt, 
Narasapur.. The third decree holder, who 
is the present Ist respondent, had his 
decree transferred tothe District Munsif of 
Narasapur. Subsequently action was taken 
under s. 63 by which the proceedings 
before District Munsif of Narasapur were 
-called up to the Subordinate Judge's Ooart. 
The decree holder whose decree bad been 
thus called up, that is to say, the Ist 
respondent, then applied to the learned 
Subordinate Judge to sell the attacBed 
property. The sale was duly held. There- 
upon the present appellant fileti an applicg 
tion under Or XXI, r. 90, Civil Procedure 
Qode requesting the Court to set aside the 
sale on two grounds; (1) that it was 
vitiated by material irregularities, and (2) 
that the Sukprdinate Judge had no jurisdic- 
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tion to hold the sale at all. This application 
was filed on November 23, 1934; whereas 
ébe sale had been held on July 9. The 
application was, therefore, prima facie out 
of time and tke learned Subordinate. 
Judge has held that the appellant has not 
pleaded in sufficient detail any fraudulent 


actions on the part of the respondent 
which would enable bim to rely upon 
s. 18 of the Limitation Act. The learned 


Judge has, therefore, held that the applica~ 
tion under O. XXI, r. 90, is barred by limita- 
tion. 


In appeal we have been asked to read 
the application what is nct obviously there, 
namely an allegstion that there has been 
fraudulent conduct cn the part of the respon» 
dent which has prevented the appellant 
from having knowledge of the sale. We 
are unable td find any material which 
would form the basis for such an asser- 
tion and we think that the d&cision of the 
learned Subordinate Judge on the question 
of limitation is right. The main argument, 
however, in appeal was cn the question of 
jurisdiction. It is contended that although 
it was necessary under s. 63 to bring the 
proceedings which were then pending 
before the District Munsif upto the Court 
of the Subordinate Judge, the SuVordinate 
Judge has, by virtue of 3,38, jurisdiction to 
execute only such decrees as have actually 
been transferred by the Oourt of first 
instance to his Court. The question then 
is whether s. 63 overrides s. 38 or not on the 
assumption that s. 63 contains within itself 
any clause conferring jurisdiction upon the 
Subordinate Judge. We think thaton a 
common sense interpretation of the language 
of s. t3 this jurisdiction is certainly cone 
ferred. The language of s. 63 is: 

“where property not in the custody of any Oourt is 
under attachment in execution of decrees of more 
Coutts than one, the Cou:t which shall receive or 
realfze such property and shall determine any 
pre . thereto, shall be the Court of highest 
grade, 

It is conceded fo» the appellant that 
inspite of the enactment of » s. 38, the 
Subordinate Judge in hisecase would have 
had jurisdiction to hear and determine all 
claim petitions. To that effect, therefore, 
it is conceded thats. 63 overridess 38. It 
is, however, argued that s. 63 dogs not give 
the Sub Court any jurisdiction to sell iHe 
attached propérty except in éxecution of its 
own decree. ft seems to us that this 
jurisdiction is necessarily included in thuse- 
of the word “realize”, “Redlize* such pro- 
perty” must obviously’ refer to bringing 
such property te sale. Nowhere in s. 63 is 

s . ip "a 
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there any restriction as to how and in what , 


manner and. in what petition the Court of 
highest grade should realize the propert? 
and inasmuch as it is already conceded 
that s. 63 overrides s. 38 with regard to 
claim petitions, we are of opinion that it 
overrides s. 38in this matter also. After 
alls. 38 isa general section dealing with 
execution. 
holder applying to execute only one decree 
sand it lays down which is the proper Court 
to order execution. Section 63 deals with 
some complicated facts in which there are 
not only mere decreeshulders than one but 
the same property has been -attached by 
more Courts than one, where the facts come 
within the definition cf tie situation as 
given by s. 63, it is obviously s. 63 which 
must be applied and s, 63, if the facts 
apply, cannot, we think, bè controlled or 
governed by s. 38. We are of opinion, 
therefore, ilat the Subordinate Judge in 
this instance had jurisdiction to conduct the 
Sale. 

This: appeal must, therefore, fail on both 
Points, and is dismissed with costs. 

N-D. Appeal dismissed. 





BOMBAY HIGH COURT 
Second Civil Appeal No. 93 of 1937 
August 2, 1938 

BRocMFIELD AND NORMAN, JJ. 
RANGO RAMACHARYA KATTI 


—APPELLANT è 
versus 
GOPAL NARAYAN KULKARNI— 
i RESPONDENT 


Civil Procedure Code (Act V of 1908), s. 48— 
Starting pointof limitation under— Decree executable 
on happening of coniingency—Time, when begins to 
run—Limitation Act (1X of 1908), 8. 15—Applicabi- 
lity to s 48, Civil Procedure Code—Religious 
endowment—Appointment of Managing _Commitee— 
Rules authorizing secretary to file suits with sanc- 
tion of Chairman—Court, if can permit Chairman to 
institute suit on behalf of gommitiee, 

Where in a case nfore than one reliefs are granted 
by a decree; time bégins to run unders..48, Civil 
Procedure Code, against all the reliefs from the date 
of the decree. But in the case of a de&ree not exe- 
cutable, except on the happening of a particular 
contingency, time willnot begin to run unders, 48 
until that contingency occurs, Shuja-ul-Mulk 
Bahadur vy, Umir-ul-Umra Bahadur (3, and Banku 

ehary v. Naraindas Dutt (6), applied. Narhar 
Raghunath v. KPishnaji Gobind (èp held ro longer 
good law. $ ” æ 

On genéral principles s. 15, Limitation Act, 

* sħould be applied so as to extend the period pres- 
cribed by “s. 48, of fhe Code of Oivil Procecure. 
Subbarayan v. Natarajan (1) and Jurauan Pasi v. 
Mahavir Dubey (8),.considered: ` 
“ The right to bring a.suit or to takeeother legal 
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proceedings on behalf of an idol is by law'vested 
in the shebait or manager. Jagadifdra Nath v, 
Hemanta Kumari Debi (10), relied on, e 

Where a committee of managemeat has been 
appointed 4nd the rubes” framed uuder the same 
provide that the secretary should file suits with 
the sanction of the Chairman, still the Court can 
permit the Ohairman. of the committee to bring a 
suit or file a darkhast on behalf of the committee. 


S. O. A. from the decision of the 
Assisiant Judge, Belgaum, in Appeal 
No. 171 of 1935. 

Mr. R. A. Jahagirdar, for the Appellant. 

Mr. B. D. Belvi, for the Respondent. 

Broomfield, J.—This is a second appeal 
in execution proceedings. The material 
facts are as follows: In 1912 there was a suit 
brought by two panchas of a certain temple 
against two persons claiming to be vahiwat- 
dars of the temple to recover moneys 
alleged to have been wrongfully appro- 
priated. A decree for the sum of Rs, 3,593 
and intercsl was passed against the two 
defendants. It directed that the amount 
should be rezovered first from defendant 
No. 1 by taking all legal steps against him 
and the balance, if any, was to be recovered 
from defendant No. 2. This decree was 
substantially confirmed in appeal by the 
District Court and the High Oourt. But the 
High Court directed that execution should 
be stayed untila Receiver was appointed 
in a suit under s. 92, Civil Procedure Code, 
relating to the same temple which had been 
filed in 1917 and was then pending, The 
date of the High Court, decree was March 
12,1918. The charity suit was decided in 
Apri] 1922 and a committee of management 
was appointed some time after June 
29,1922. Steps to recover the. money from 
defendant No. 1 having failed, the darkhast 
which has given rise to this appeal was filed 
by the Chairman of the Managing Oommit- 
tee on June 8, 1934, against the two brothers 
of* defendant Nos 2 (who had died in the 
meantime). e 

The objections taken to the darkhast were 
(Ê) that it was barred under a. 48, Civil 


-Procedure Code, being more than twelve 


years from the date gi the High Court- 
decsee, (3) that the chairman of tho Manag- 
ing Committee was not competent to present 
the darkhgst, the rules framed under the 
scheme providing that the Secretary was to 
file suits with thé sanction of the Ohariman 
wW) that d8fendant No. 2 was joint with his 
brothers, and as the propefty claimed in 
the darkhast had not been attached in hig 
lifetime, it hid passed by survivorship to 
the present defendants. Both the lower 
Qourts have held against, theobjectors on 


46 . 
the first and third points, although they 
differed as to the extent of the property 
liable to be proceeded against. «The trial 
Court dismissed the darkhast on the ground 
that it ought to have been presented by the 
Secretary. In appeal, the Assistant Judge 
differed and ordered that the darkhast 
should proceed against the deceased defen- 
dant No. 2's one-third share in the property. 


On the question of limitation, the lower 
Courts have relied on Narhar Raghunath v. 
Krishnaji Govind (1) where it was held that 
the execution and application contemplated 
by s. 48 ralate toa decree which is execut- 
able at that date in respect of the applica- 
tion made and execution sought, that the 
twelve years’ period prescribed by the 
section runs only from the date when the 
decree becomes in all its parts ripe for 
execution and that consequently when a 
decree directs the recovery of a mortgage 
debt by sale of the morigage property and 
in case of deficit from other properties and 
from the defendants personally, time runs 
in respect of the latter relief from the date 
of sale and not from the date of the decree. 
The Calcutta High Court took a different 
view in Khulna Loan Co. v. Jnanendra Nath 
Bose (2) andheld that in the case of such 
combined mortgage decrees, time runs in 
respect of all the reliefs from the date of 
the decree. The Privy Council on appeal 
affirmed the decree of the Calcutta High 
Court. Since theft the Madras High Ooart 
in two cases, Shuja-ul-mulk Bahadur v. 
Umira‘ul-umra Bahadur (3) and Swami- 
natha Odayar v. Thiagarajaswami Odayar 
(4) has laid down the law in this sense and 
treated Aiyasamier v. Venkatachala Mudali, 
(5)a Full Bench case which took the game 
view as Narhar Raghunath v. Krishnaji 
Govind (1) as impliedly overruled. In 
Khulna Loan Co. v. Jnanendra Nath Bose 
(2) their Lordships did not give reasons and 
apparently the case is not reported in the 
authorized 1eports. But they affirmed the 
judgment of the Calcutta High Oourt,and 
therefore presumably approved of the rea- 
soning, and they have applied the sime 


e 
368; 15 Ind. Oas. 822; 14 Bom. LR 38P, 
W N 145; 45 Ind. Cag. 436; A I R 1917 PC 
o 

) 846; 91 Ind. Oas. 597; AI R 1926 Mad 
S0: 49 M LJ 498; %1926)M W N 213. 

) 50 M 5; 92 Ind, Oas 816; AI R1936 Mad. 
$51; 52 ML J 256; 23 L W 26;(1928) M W N 


ae 40 M989; 37 Ind, Oas. 741; A. R 1918 Mad. 
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“principle in Banku Behary v. Naraindas Dutt 
(6). It was held there that the 12 years within 
woich a mcrtgage decree can be enforced 
against the mortgagor personally runs from 
the date of the final decree, not from the 
time when the deficiency is asce:taine@by the 
sale of the mortgaged properties. Lord 
Phillimore said (p. 505*,: 
“ _,. Itis suggested on his (Appellant's) behalf, that 
he could not havea personal decree till all the mort- 
gaged properties had been exhausted by sale. This 
istrue, but it does not mean that he could first wait till 
just short of 12 years before selling and then take 
another period just short of 12 years for a personal 
decree.” 

This was ‘a case under Art. 183, Limitas 
tin Act, and not under s. 48, Oivil Proe 
cedure Uode, but 1 do not see that that 
makes any difference to the principle. In 
view of the aythoriues to which I have 
referred, we are of opinicn that Narhar 
Raghunath v. Krishnaji Govind (1) can no 
longer be regarded as good law? 

In one respect the present cise is distin- 
guishable from all those which have been 
cited, viz. by reason of the fact that the 
High Court in confirming the decree in 
second appeal stayed execution until the 
appointment of a Receiver in the suit under 
8.82. It has been held that s. 15, Limife- 
tion Act, does not, in any way, control the 
operation of s. 48, Civil.Procedure Gode. 
This view was taken in Subbarayan v. 
Natarajan (7). The learned Judges who 
decided that case differed as to the grounds 
of their decision. Spencer, J. went on the 
ground that “prescribed” in s. 15 means 
prescribed by the Limitation Act itself, 
Ramesam, J. did not accept thatview: He 
held that the periód prescribed by s. 48 is 
not strictly a period of limitation atall. But 
the learned Judge as he admitted, felt con- 
siderable difficulty over the point and l 
musi say with all deference that his reasoning 
doeg not appear to be very convincing. The 
point has been referred to also in Jurawan 
Pasi v, Mahabir Dubey (8) where the Court 
said (p. 2037): $ A 
“ ..,Itseems pretty clear thatthe word, ‘prescribed’ 
in this section refers to periodse prescribed by the 
Limitation Act. section 48, Oivil Procedure Uode, 
does not, in a strict sense, provide a ‘period’ of limi- 
tation. It is an enactment which forbids an order 

(6) 54 O 500; 101 Ind. Oag. 24; A I R1927 P O 
73; 54 14129; 52 ML J 563; (1927) M W N 336; 4 
O W N 473; 81 OW N 589; 29 Bom. L R 850; 38 M 
LT 90; 450 L gb507; 26 L W 180 @ 0). 

(7) 45 M 785; 70 Ind. Oas. 396; A I R 1922 Mad. 
268; 43 M L°J 168; .6 L W 68; (1922) M W N 424; 3L 
M LT 140. . à . 

(8) 40 A 198; 44 Ind. Cas. 24; As I R1918 All. 
216; 16 AL J 71, mo : 
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for execution upon a decree which is more than 12 
years old.” 

I must confess that I cannot see that 
there is much difference between an enact- 
ment which forbids execution upon a decree 
more than 12 years old and one prescribing 
a maximum pericd of limitation of 12 years. 
In both these cases it has been stated that 


s. 48 contains an unqualified prohibition 


and it seems to be implied that in that way 
it differs from the provisions of the Limita- 
tion Act. But why s. 48 should be regarded 
as more urqualified in its operation than for 
instance s., 15, Limitation Act, is not very 
clear. Ramesam, J. in Subbarayan v. 
Natarajan (7) held that the provisions of 
the Limitaticn Act do, in scme respects, 
cecutrol the operation of the Oivil Procedure 
Code, and it was admitted in the argument 
before us that 5.24% is at any rate qualified 
by the operation of s. 4, Limitation Act. 
On general principlese there would seem to 
be no reascn why 8.15 should not apply so 
as to extend the period prescribed by s. 48 
ofthe Code and we are not satisfied as at 
present advised that it does not apply. 

It’ is not really necessary, however, to 
‘decide that point in this case because apart 
from the Question whether s. 15, Limitation 
Act, applies, s. 48 gf the Code deals with 
decrees and the execution thereof, and 
obviously therefore must relate to adecree 
which is capable of execution. The decree 

.aB passed by the High Court in second 
appeal was not capable of execution at all 
on its date ands. 4%, therefore, could not 
be said to apply until it became a decree 
capabe of. execution, that is to say, until 
the appointment of a Recéiver or some other 
person who had authority to execute. This 
view seems to me to be in accordance with 
the rule laid down by the Privy Council ip 
Rameshwar Singh v. Homeshwar Singh (9 
a case which is referred to in Shuja-ul- 
mulk Bahadur v. Umir-ul-umrd Bahadur 
(3). Jt was there eheld® that in the case 
of a decree* not executable, except on 
the happening of as particular contingency, 
time will not begin to run until that con- 
tingency *cecurs, It was a decision under 
Art. 162, Limitation Act, but in my opi- 
niog the same principle would apply to 
-eases.undér 8s. 48, 

The learned Assistant Judg? has held 
that the déeree in this case did not become 
capable of gxecution until after June 29, 
° (940M LJ; 59 Ind. Cas, 636; AIR 1921 
P C 31; 48 IA 17; PLT 731,19 A L 4 26; 
(1924) M WN 21;'330 LJ 109;25 OW N337;6 P 
TH 132; 13 L W 548; 23 Bom, L R 721; MLT 
BIP Oha p Tt 
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922. Ifthat was so, in fact wa think the 
arkhast wanid have. been in time, but 
unfortunately for thé decree holder there 
seems to be no jusiification for this finding. 
It is true that the decree in Suit No, 10 of 
1917, which was the suit under s, 92, 
called for applications from persons desi- 
rdus to be members of the Managing Com- 
mittee to be made on or before June 29, 
1922, and there is no doubt that the 
Managing Committee appointed under the 
scheme cannot have been appointed until 
after that date. But the High Court did not 
say that the decree was only to be executed 
by the Managing Oommittes; execution was 
only stayed until the appointment of a 
Receiver. The Assistant Judge appears to 
have thought that no Receiver was appoint- 
ed. It is, however, by no means clear that 
that was the case. The plaint in the suit 
under s. 92 mentioned the fact that the 
temple property was in the hands of a 
Receiver appointed by the Athni Court, i. e., 
the Court whieh tried the original suit by 
the panchas against the vahiwatdars. It 
may well be, however, thatthe Court try- 
ing the suit under s. $2 appcinted a Receiver 
of its own or confirmed the appointment 
made by the Athni Court. In any case it 
was for the decree-holder to produce evi: 
dene sufficient to establish clearly that no 
Receiver was appointed and that there was 
no other person capable of* executing the 
decree before thætime when*the Managing 
Committee was appointed. This has not 
been done. The point was not taken at ali 
in the trial Court. It was only raised in 
the course of arguments before the Assis- 
tant Judge and even then it appears to 
have been referred to only as aside argu- 
ment, as the learned Assistant Judge says; 
It has been brought to our notice that the 
papers on the record show that one dar- 
khast was actuafly filed in the year 1919 
and ea second darkhast in the year 1920, 
That being so, the contention that the 
decree gid not become executable until after 
Juve 29, 1922, is manifestty unsustainable, 
We mst hold that the execution of this 
darkhast is barred by time. 


e P 
We Agree with ,the learned Assistant 
Judge in bolding that there is no substance 
in fhe objection to the darkhgst on the 
ground tnat it was presented by the Secre- 
tary of the committee. The real decree 
holder is the idol. Theright to bring a suit 
or to take other legal prpceedings on behalf 
of an idol is.by law vested iu the shebait 
or manager: Jagadindra Natit v. Hemania 
. @ s 
e 
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Kumari Debi (10). In this case we have 
a comtnittee of management. But there, 
is no reascn_ why the Court should not 
permit the Chairman of the ccmmiltee to 
bring a suit, or file a darichast on behalf of 
the committee. 

The question what property would be 
affected by the darkhast is one of some 
little difficulty. It depends mainly on thé 
importance to be attached to Ex. 29 which 
is a sale deed by defendant No. 2 in favour 
of his two brothers in 1923 The defendant's 
case was that the family was joint and that 
they got the property claimed in the dar- 
khast by survivorsbip. That case, however, 
is inconsistent with asale of the interest 
of one of the co parceners to the others. 
Therefore we think it would not be open 
to the defendants to claim the ownership 
of the property sold on the strength of this 
sale-deed, which, in fact, they did not rely 
upon and which it is not shown to have 
been acted upon. Whether the lower Courts 
are right in interpreting this sale-deed as 
convincing evidence of a separation of in- 
terest between the three brothers is a point 
of more difficulty. On the whole, we see no 
sufficient reason to differ from the view 
taken by the lower Oourts. The point is no 
longer of any importance since we hold 
that the darkhast must be dismissed. 

We therefore allow the appeal. The 
order of the trial Court will be restored. 
The appellant’ will get his ccsts in the 
Court of first appeal but Be must pay his 
own costs and those of the respondent in 
this Court in accordance with the order 
passed on February 4, 1937. 

8. Appeal allowed. 
we 31 I A 203; 32 O 129; 8 Sar. 698; 8 O W N 809 
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MADRAS HIGH GOURT 
Second Civil Appeal No. 281 of 1934 
April 6, 1938 
LAKSHMANA Rao, J. 
PIGHANDI MURUGAPPA MUDALI anp 
ANOTHER—PLAINTI¥RS—APPRLLANTS . 
versus 
KUPPUSAWMI MUDALI ann ctrurgs— 
ih aa cya 
. Highway—Religious festibal—Bight of perform- 
ing WA wa Err A Tadi vf such right. 
In India there. isa right to conduct a religious 
procession with its appropriate observances through 
a public street so that it does not interfere with 
the ordinasy use of the sireet and subject to lawful 
directions, by the Magistrates. A religious festival 
does not stgnd on a diferent footing and the view 
that’ such a right is not recognisedeby law is up- 
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tenable. The right is of course subject to the direc- 
tions of the Magistrate and the rights of the pub- 


lic, and itis for the Magistrate to regulate the order , 


and manner of performance of the festival. Maurua 


Hasan v. Muhammad Oosman (1), relied on. 

S. O. A. against the decree of the Court of 
the Subordinate Judge of Chingleput in 
A. 8. No. 16 of 1932 (A. S, No. 124 of 1931 on 
the file of the District Court, Ohingleput), 
presented against the decree dated Febru- 
ary 4, 1931, in Origival Suit No. 290 of 1930, 


D, M’s. Court, Madurantakam (O° 8. 
No. eg of 1929, D. M's. Oourt, Conjeeva- 
ram). 


Judgment.—The appellant are residents 
of Kandappar Kovil Street in Ayyampet 
village and the suit out of which the Second 
Appeal and Memorandum of Objections 
arises was instituted by them on behalf of 
the residentg of that s‘reet for a declaration 
of their right to perform the Surasamharam | 
festival of the Subramanja Swami of 
Kandappar Kovilin froot of the Mokam- 
bari Amman Temple*cn the shasthi day in 
Arpast month and au injunction restraining 
the defendants from interfering with the 
performance of the festival. This right to 
perform the festival in tha public highway 
in front of the Mokambai Amman Temple 
was declared by the District Munsf without 
specifying that it is subject to the directions 
of the Magistrate and the rights of the pub- 
lic, and the defendants were restrained, from 
interfering with the performance of the 
festival. An appeal was taken and the suit 
was dismissed by the Subordinate Judge 
on tHe ground that the right. to perform 
the festival inthe public highway was not 


. Claimed in the plaint and that even other- 


wise such a right is not recognised by faw. 

The plaint is comprehensive enough to’ 
include the public highway which is in 
front of the Mokambai Amman Temple and 
the Privy Council has laid down in Maurua 
Hasan v. Muhammad Oosman (1), that in 
India there is aright to conduct a religious 
procession with its appropriate observances 
through a public street, bo that it does not 
interfere with the ordinary use of the street 
and subject to lawful directions by the 
Magistrate. A religious festival does not 
stand on a different footing and the view 
of the Subordinate Judge that such a right 
is not recognised bylaw is untéhable, he 
right is of qourse subject ¢o the directions 
of the, Magistrate and” the rights of the 
public, and it is. for the Magistrate to 

(1) 47 A 151; 86 Ind. Oas. 236; Ael R 1925P O 
36, 48 M L J 23; 21L W239; 6 PL T115;23A G 
J 179; 27 Bom. L.R170; 20 WN 53; LR 6 A (PO) 
dy 0 W N 486; 3 Pat, L° .R 300; 52 I A Gh 
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regulate the order and manner of perform- 


ance of the festival though it is found by? 


the Court below that the festival of Subra- 
mania Swami of Kandappar Kovil used to be 
celebrated before the festival of Balasub- 
ramaniaswami of the temple of the defen- 
dants. The decree of the Subordinate 
Judge is, therefore, spt aside and the decree 
of the District Munsif is restored with the 
modification that the right of the appellants 
to perform the festival will be declared to 
be subject to the directions of the Magis- 
trate and the rights of the public. The 
order of the District Munsif regarding costs 
will stand; the parties will bear their res- 
pective costs in the lower Appellate Court 
and here. 

NB. Decree set aside. 

4 e 
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MADRAS HIGH COURT 
Second Oivil Appeal No. 1064 of 1933 
: July 27, 1938 
Buen AND Laxsamana Rao, JJ. 
BOMASUNDARA EDANGAPURANDAR 
i AND UTHERB— \PPELLANTS 
ef versus 
“K.P. NARASIMHACHARIAR— 
RESPONDENT 
` Hindu Law—Debt—Son's liability —Father dying 
leaving three sons after execution of pro-note—O ne 
son making payment and keeping alive pro note— 
Other son embracing Islam — Suit on pro-note— 
Payment by one son, tf keeps alive debt against all 
—Convert, tf liable. 4 
A father who had executed a pro-note died leaving 
At his death the sons were liable to 
pay the amount of this pro-note. One of the sons 


subsequently madea payment and endorsed it and- 


a fresh period began from that date. One of the 
sons in themeantime embraced Islam, and in 8 suit 
on the pro-note, contended that the endorsement 
made by the other son was not binding on him: 

- Held, that as all the sons were liable to payon 
the death of the father an endorsement by one, of 
them was binding onall and the conversion could 
not operate to rid the converted son of his liability for 
the debt due under the promissory note. -Pangudaya 
Pilliat v. Utha ndiya Liilia? (1), distinguished. 

B.O. A. against he decree of the Sub- 
Judge, Kumbakonam, in A.S. Nog, 122 and 
256 of 1931. 

Messrs. K. V. Ramachandra Aiyar and 
S. Thayagaraja Iyer, for the Appellants. | 

- Messrs. ft. Ramamurtht and N., Raja- 
gopalun, for the Respondent. i 

Burn, J.—We are of -opinitm that this 
The promissory note 
was executed by the father of defendants 


Nos. 1 to 3°in. 1918 and it was kept alive 
-by him until he-endorsed on it on August 6, 


1921, the payment of Rs. 82. That would 


e keep the note alive until August 5, 1924. In 


r 
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the meantime the father, Ramaswami, died 
leaving the three defendants, his sons sur- 
viving him’ On August 5, 1924 defendant 
No. 2 paid Rs. 25 towards the debt and 
endorsed the payment. Six months before 
that, on February 6, defendant No. 1 was 
converted to Islam. Now it is clear, at the 
+ims of Ramaswami’s death his sons were 
liable to pay the amount of this promissory 
note. The payment on August 5,1924, was 
made, therefore, by a person who was liable 
to pay the debt and under s. 20, Limita- 
tion Act, a fresh period of limitation 
began from that date. On Angast 4, 1927, 
defendants Nos.2 and 3 paid Rs. 10 to- 
wards the debt and endorsed that payment. 
Therefore if the payment of August 5, 1924, 
kept it alive until August 4, 1927, the note 
was still alive on August #4, 1930, when the 
suit was filed. We agree with the learned 
District Munsif and the learned Subordi- 
nate Judge in holding tha: the conversion of 
defendant No. 1 to [slam in February 1924 
cannot operate to rid him of his liability 
for the debt due under the promissory note. 
We have been referred to the case in 
Pangudaya Pillai v. Uthandiya Pillai (1). 
But we find we cannot derive any help 
from that case. That was a case in which 
the promissory note was executed by the 
eldest of the thres brothers and it was 
held that after partition thé endorsement of 
payment by the eldest brother would not 
bind the younggr brothers, - It is clear that 
the principle of pious obligation cannot 
enter into a case like that. In this case we 
are in agreement with tae learned Subordi- 
nate Judge and the learned District Munsif. 
In para. tl of his judgment, the learned 
Subordinate Judge observes : 

“Under s. 20, if the person making a payment is 
one liablato pay the debt, the payment would keep 
aliva the debt, even as against other persons, pro- 
vided those other persons are liable, whether or not 
the former was joimt with the latter or possessed a 
representative character at the time of payment. 
Hefe, in the pressnt case, Ramaswami, the maker of 
the note, was one liable to pay the debt, and his 
liability continued till his death even after. his 
conversion, Onthe theory of pious obligation, the 
sons glso bacame liable as soon as the note was 
executed, and each one of them is a person liable to 
pay the debt within the meaning of s. 20. Further, 
on ghe daathe of Ramaswami, each one of his 
sons asshis heir or representative became liable to 


pay the debt to the @xtent of his interest in his 
(Ramaswamis) s@parate properties.” 

"This we think is a correctestatement of 
the law. It follows that this appeal must 
be dismissed with costs. We have been” 
asked to say that this decision will. not pre- 

(1) (1938) 2 M & J 33:178 Ind. Cas, 243; A IR 
1938 Mad. 774, (1938) M W N 714; 48 L W 295111 
RM 429; I L R (1938) Mad, 968, o 
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judice apy application which the defendants 


56. 
may be advised to make under s. 


Madras Act IV of 1938.° 
N.B. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Miscellaneous Case No. 415 of 1938 
September 12, 1938 
COLLISTER AND BAJPAI, JJ. 
BADRI PRASAD—-APPLICANT 
a versus 
RAM NARAIN SINGH—Oprcsite Party. 

U. P. Temporary Postponement of Execution of 
Decrees Act (X of 1937), s.5—Language of s.5%8 clear 
and should not be interpreted with reference to 
Preamble—Suit against agriculturist on April 29, 
1948, on pro-note executed on January 20, 1935, is in 
time—Interpretation of statute—Preamble. 

Where the terms of an enactment are clear, precise 
and unambiguous, it must be applied and enforced 
according to its plain meaning, and it is not the 
“business of the Court to speculate as to what might 
have been in the mind of the Legislature as it may 
appear to the-Court. from the Preamble or otherwise. 

Having regard to the very clear language of s. 5, 
U, P. Temporary’ Postponement of Execution of 
Decrees Act, a suit instituted, against an agriculturiat 
on April 29,1938, upon the foot of a promissory note 
executed onJanuary 20,1935,is within time. 

Misc. Case Order on reference submitted 
by Judge, Small Cause Ocurt, Benares, 
dated July 11, 1938. 

Collister, J.-;This is a reference by the 
Small Cause Ocurt Judge at Benares under 
O. XLVI, r. 1/Civil Procedure Code. The 
suit was instituted cn April #9, 1938, against 
‘a certain person who was presumably an 
‘egriculturist upon the foot of a prcmisscry 
note. The prcmissory note was executed 
on January 20, 1985, and the period of 
limitation under the provisions of the Limita- 
tion Act had expired on January 20,1938; 
‘but the plaintiff contended that the suit 
was within time by reason of the provisions 
of s. b, Local Act No. X of 1937. Secticn 5 
(1) of the Act reads as follows: $ 

"(1) In computing the period of limitation pres- 
cribed by the Limitation Act, 1908, or any other 
“Jaw for the time being in force, for (a) the institu- 
tion of a suit in a Civil Court against an &@gricul- 
turist for money or Por foreclosure or sale in enforce- 
ment of a mortgage,and (b) the execftion f such 
decree as is referred to in 6,3, and not covered by 


8.6, the period during which this Act shall remain 
in force, shall be excluded.” . 


The learned Judge gonsidered ihe Pre- 
amble of the Act, and haviitg regard to the 
_ fact that alı the sections of the Act except 
B. 5 are concerned exclusively with matters 
relating to the execution of decrees, he 
observes : 
_“.... asthe Act itself is not applicableto suits 
against agrPoulturists, the provisiop about stay of 
suits appears te be outside the scope of, the Act 


- BoLo 


and inconsistent with the tenor and spirit of the 


@Act.” 


The Preamble of the Act isin the follow- 
ing terms: 

“Whereas it is expedient to provide for the tem- 
porary postponement, pending further legiskation for 
granting relief from indebtedness to agriculturists, of 
the execution of certain decrees passed against agri- 
culturist by Oivil Courts.” 2 , 

Section 1, cl. (1) of tho Act provides : 
“This Act may be called the Temporary. 
Postponement of Execution of Decrees Act, 
1937.” . 

It may thus be assumed that the main or 
primary object of the Legislature was to 
grant relief to agriculturists by the poste 
ponement of execution of. decrees which 
had been passed against them ; but on the 
other hand the language of s. 5 is perfectly 
clear and cam admit of no two interpreta- 
tions. Where the terms of an enactment 
are clear, precise and unambiguous, it must 
be applied and enforged ‘according to its 
plain meaning, and it is not the business 
of the Court to speculate as to what might 
have been in the mind of the Legislature 
as it may appear to the Court from the 
Preamble or otherwise, In Maxwell on the 
Interpretation of Statutes, Edn. 7, at p.e 29, 
the learned Author observes as follows : 

“But the Preamble cannot either restrictor extend 
the enacting part, when the languige and the object 
and scope of the.Act are not open to doubt., It is 
Dot unusual to find that the enacting part is not 
exactly co-extensive with the Preamble.. Ia many 
Acts of Parliament, although a particular mischief 
is recited, the legislative provisions extend ‘beyond 
it. The Preamble is oftenno more than a recital of 
some of the inconveniences, and does not exclude 
any others for which a remedy is given by the statute,- 
The evil recited is but-the motive for legislation; .. 
the remedy may both consistently and wisely “be 
extended beyond the cure of that evil, and if on 
a review of the whole Act a wider intention than > 
that expressed in the Preamble appears to be the 
real one, effect is to be given to it notwithstanding 
the less extensive import of the Preamble.” 


It is of course obvious that as regards 
decrees thé intention of the Legislature 
was that executior® should be psstponed 
until such date as the Act ceases to bè in 
operation, and we thinkeit is only logical 
to assume that there may have been a 
more or less analogcus intention im respect 
to suits. A creditor whose claim was still 
within time at the date when thig Act came 
into force, could hardly of course be com- 
pelled to Stigpend institution of his suit 
during the operation of the Act, as his 
witness might meanwhile have died’ or 
otherwise have becom unavaifable to him,: 
but the Legislature may perhaps have 
desired,to encourage creditors so to suspend - 
the institution of their suits. In any” case, è 

“e a, BA è 
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whether the Legislature had this or some 


other intention, we are of opinion, having ° 


regard to the very clear language of the 
provision in question, that this suit is with- 
in time. The above is our answer to the 
reference. : 

S Answer accordingly. 


o BOMBAY HIGH COURT 
Full Bench 
Second Civil Appeal No. 717 of 1934 
è September 2, 1938 
Beaumont, C. J., BRcOMFIELD AND 
Norman, JJ. 
KRISHNADAS PADMANABHRAO 
OCHANDAVARKAR AND aNoTHER— 
PLAINTIFFS—APPELL§NTS 
Š VeETSUS 
VITHOBA ANNAPPA SHETTI AND OTHERS 


, DEFENDAN T3— RESPONDENTS 

Minor—Suit by, to set side decree passed against 
him—Mere gross negligence on part of next friend 
or guardian ad litem, whether can be made basis of 
auch suit—Suit based on ground of negligence 
of guardian—Whether barred by fact that one of 
minors had appealed against decree after attaining 
majority— Evidence Act (I of 1872), s. 44—S. 44 
does, not destroy substantive rights—Minor's right to 
challenge decree on ground of negligence of guardian, 
if part of substantive law is not destroyed by 3. 44. 

Under English Law an infant cannot challenge a 
decree properly passed against him on the ground 
that his guardian ad litem was guilty of gross 
negligence in suffering the decree, and there is no 
reason why such a cause of action should lie in 
British Indian Gross negligence therefore apart from 
fraud or collusion on the part of the next friend or 
guardian ad litem ofa. minor litigant cannot be 
made the basis of a suit to set aside a decree obtained 
against him. [p. 57, col, 2.] 
| [Case-law pata 

_Per Broomfield, J. (In order of reference) —Assum- 





ing that à suit lies by or on behalf of a minor to set’ 


aside a decree obtained against him on the ground 
ofthe gross negligence of his guardian ad litem, 
the right of suit would not be lost merely by reasen 
of the fact that an appeal was brought by one of the 
minors after attaining majority apart from any 
question of res judicata. [p. 52, col. i.e 

[Obiter Per Beaumont, O. q.—Section 44, Evidence 
Act, deala with defences open against a judgment 
in a prior suit relied on &s res judicata; but if it be 
part of the substantive law that aminor can 
challenge a deeree on the ground of negligence by his 
guardian, it must necessarily beopen to him to 
attack the‘judgment on that ground without reference 
to s. 44, Evidence Act. The Evidence Act does not 
destroy substantive rights. View of Boys, J. in 
ert V. Mahmud Ali (6), dissented from. |p. 

, COL. 4. . a e 

8. 0. A. from thetdecisidn of the District 
Judge, Kafara at Karwar,in Appeal No. 58 


-of 1933. ele . 


' Order of Reference to a Full Bench 
Broomfield, J.—In this case a decree 
e Was obtained against the appellanfs when 


. . 
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they were minors and represented by the 
Deputy Nazir as guardian atlitem. Before 
the decree in the swit was passed, one of 
them attained majority and he filed an 
appeal against the decree which was un- 
successful. Thereafter the appellants brought 
a suit to set aside the decree on the ground 
of the gross negligence of their guardian. 
Nothing inthe nature of fraud has been 
alleged. The lower Courts have dismissed 
the suit on a preliminary ground. They 
held that the suit is rendered incompetent 
by the fact that an appeal was filed by one 
of the present plaintiffs. It seems that the 
preliminary issue was framed at a late 
stage in the proceedings. It was in this 
form : “Are plaintiffs precluded from resort- 
ing to the alternative remedy by way of 
a separate suit ?” The Subordinate Judge 
who tried the suit merely held that they 
are precluded without giving reasons. He 
says : 

ott is noticeable that they filed an appeal against 
that decree which was, however, dismissed. They 
are thus precluded from resorting to the alternative 
remedy by way of a separate suit,” 

The greater part of the judgment of the 
learned District Judge is taken up with a 
discussion of the question whether this 
preliminary issue was really argued as dis- 
tinct from the question of res judicata. He 
held that it was, and his finding on the 
issue is expressed in this way : 

“As out of the two remedies open to him, ($. e. 
the plaintiff who had attained majority), he had 
chosen one and got®a decision ih it, the present suit 
was obviously barred. It is not maintainable.” 

Weare informed by the learned Advo- 
cates appearing before us that the decision 


of the lower Courts was really based on a. 


dictum of Jackson, J. in the Madras High 
Court in an unreported case, 8. A. No. 1155 
of 1928. The facts there were that a dec- 
ree was obtained against a minor repre- 
sented by her guardian and the minor on 
attaining majortty filed an appeal against 
that.decree which was dismissed and sub- 
sequently sougat to set aside the decree 
in a separate suit on the ground of the 
guardian's negligence. Jagkson, J. held that 
the suit wgs not maintainable. The judg- 
ment is not fully reported, but the learned 


Judge appears to have said : 

“If a minor having become an adult brings an 
appeal and gets judgmeitt from the Appellate Oourt, 
he cannot then sue fo have the decree set aside on the 
grofnd of the guardian's negligence.” e 


It may be mentioned that in the present 
case one of the plaintiffs concerned is still 
a minor and, therefore, the case cited may 
be distinguishable on the facts. Aber from 
that, however; we are not prepared to accept 


. 
. 


52. : 
the proposition that the present suit is 
barred by what has been described by ihe 
learned Advocates as the doctrine of elec- 
tion. Ia the first place, as the learned 
Advocate for the appellants has pointed 
out, no question of election can properly be 
said to arise without any evidence to shew 
that appellant No. 1 was aware that theres 
were two courses open tohim. Then again 
there is no question of approbate and 
reprobate. Itis rot as if theappellants had 
gained any advantage by their appeal. Nor 
is it a case of ratification. It cannot be said 
that the filing‘of an appeal by appellant 
No. 1 after he became a major in which he 
sought to get the decree set aside amounts 
to a ratification of that decree. 

Thelearned Advocate for the respondents 
sought to support the judgment of the 
lower Courts on a different ground. His 
case is that the lower Court’s decreein the 
original suit having been confirmed by the 
Appellate Court, it becomes merged in the 
Appellate Court's decree. The only sub- 
sisting decree is that of the Appellate Court 
and thatis the only decree which can be 
set aside. But the appeal was 
appellant No. 1 when he wasa major and, 
therefore, it is contended, it is nob open to 
him, being a major, to bringa suit to set 
asidea decree which was obtained when he 
was a minor on the ground that it was 
obtained during his minority owing to the 
negligence of his guardian.e The answer to 
this argument seems to me to be that assum- 
ing the facts alleged to be true — and that 
assumption we must make for the purpose 
of dealing with this preliminary point— 


“ the decrees were both obtained as the result 


ofthe gross negligence of the guardian dur- 
ing the minority of the appellants, éne of 
whom in fact is still a minor. The judgment 
of the Appellate Court would naturally be 
based on the evidence in dhe trial Court. 
It should be noted that we are not at this 
stage concerned with any question of res 
judicata. In the grounds cf appeal in the 
former case, it was not alleged thit the 
guardian had been negligent and the eppel- 
lants’ case, is that at that time appellant 
No. 1 was not aware of the faets. Assuming 
that asait lies by or on behalf of a minor 
to set aside a decree oBtained against him 
on the ground of the gross negligence of 
his guardian åd litem, wedo not consider 
that the right of suit would be lost merely 
by reason of the fact that an appeal was 
brought by one of the minars after attaining 
majority spart from any question of res 
judicata, We hold, therefore, that the find- 
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ing of the lower Courts on this preliminary 
point is wrong. In the ordinary way, we 
should send the case back to the trial Court 
for disposal of the other issues including the 
issue of res judicata. | 

It has been suggested, however, that the 
plaintiffs have no cause of action in any 
case or rather that the guit which they have 
brought to set aside the decree is incompe- 
tent. This contention is based on a judg~ 
ment of the learned Chief Justice in Auraj 
v. Dalpat (1), where it was held that in the 
absence of fraud or collusion, a minor can- 
not challenge in an independent. suit the 
validity of a decree duly passed against 
him onthe mere ground of negligence of 
his guardian ad litem, however gross that 
negligence may be. The learned Chief 
Justice relied‘tupon Raghubar Dyal Sahu vy. 
Bhikya Lal Misser (2), Beni Prasad v. 
Lajja Ram (3) and Imam Din v, Puran ` 
Chand (4) and expressed dissent from the 
contrary view taken in Lalla Sheo Churn 
Lal v. Ramnandan Dobey (5) and Siraj 
Fatma v. Mahmud Ali (6). He pointed 
out that in the latter case, the Court went 
largely on the ground that in England. 
there is in a minor a substantive right to 
set aside a decree against him on the 
ground of negligence by the guardian and 
he said that he was not satisfied that such 
a right, in fact, exists. Apparently, no 
Bombay cases were cited before the learned 
Chief Justice and he says in the judgment 
“there appears to be no authority of this 
Court on the question. We have, however, 
been referred to several cases of this Court’ 
which I may refer to in chronological order. . 
-In Mirali Rehimbhoy v. Rehmoobhoy 
Habibbhoy (7), the facts were these. An 
administration suit had been filed against 
executors on behalf of three infant plaintiffs 
and it was referred to the Commissicner 
to take accounts of the administration. The 
plaintiffs’ guardian withdrew his objections 
to the defendant's &ccourts and comprised 
the suit. Tne Commissioner reported “and 
a decree was made by consent. Subsequent- 
ly one ofthe plaintiffs attained majority 
and he obtained a Rule calling om the de« 

(1) 39 Bom L R 925; 172 Ind. Cas, 300;A IR 1937 
Bom 464; 1 L R (1937) Bom 839; 10 R B 269. 

(2) 12 0 69. ; 
_ (3) 38 A 4529 35 Ind. Cas. 6324 IR 1916 All 324; 
14 ALJ 438. 9 . e 

(6) 1 2%; 55 Ind. Oas. 833; AI R 9920 Lah 417; 
84 P L R 1920, z A os 

(5) 220 8, <9 ie r 

(8) 54 A 646; 138 Ind: Oas. 465; A I R 1932 All 

32) All 418; 16 R D 

327 (F Boe . ` 


(7) 15 B 594, rae a e 
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fendants to show cause why the proceed» 
ings in the Onrhmissioner’s office should not 
be set aside. The Court held that the Rule 
must be discharged and that the decree 
being regular in itself and on the face of 
it correct, could cnly be set aside either 
by reviéw or by a suit. It was held, there- 
fore, that a suit was competent in that case 
to set aside the decree. But it is to be 
noted that it does not appear to have been 
&,case of mere negligence. Farran, J. in 
his judgment says (p. 598*) : 

“The allegations made by the plaintiff upon which 

he basis this application are in effect that his guar- 
i was coerced by the defendants to withdraw 
the surcharges and objections which otherwise she 
might and could have substantiated.” 
- Further on he says, “he, (i.e. the plainte 
tiff) contents himself with simply alleging 
that the decree complained of has been 
obtained by fraud.” This case, therefore, 
does not really covér the point with which 
we are concerned. It has never been dise 
puted that a suit” lie» to set aside a decree 
on the ground of fraud. The next case is 
Cursandas Natha v. Ladkavahu (8), which 
was decided by Farran, J. sitting alons. 
The facts need not be referred to. In the 
course of the judgment at p. 5747 the leara- 
ed,Judge said : 

“In truth a decree passed against an infant pro» 
perly represented is binding upon him like a decree 
passed against an adulé, but it isopen to the infant 
to impeach such decree by a separate suifin cases 
where his guardian has been guilty of fraud or 
erg ae in allowing the decree to be passed against 

JM. 


For the latter part of this proposition 
reliance was placed on two cases, one being 
Mirali Rahimbhoy v. Rehimobhoy Habibbhoy 
(7), which, as I have said, doesnot deal 
with negligence and the other Lalla Sheo 
Churn Lal v. Ramnandan Deboy (5). 
This is a decision of Trevelyan and 
Ameer Ali, JJ. They lay down the pro- 
position that gross negligence on the part*of 
a next friend in the conduct of a suit 
brought on behalf cf a person under a dis- 
ability prevents the effct of the bar con- 
tained in s. 103, Civil Procedure Code, 1082, 
to the institution of a fresh suit by such 
person when the disability has ceased. The 
Court applied what is held to be the English 
rule of law on this point as being the law 
of equity and gocd conscience. In Han- 
mentepa Vv. Jivubai (9), Ranade, J. who 
gave the judgment said (p. 550d) : 

“it is only where fraud or negligence is proved 


| (& 19 B 571. 
(9) 24 B 5472 Bom LR 478. 
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on the part of the guardian of amigor that the 
‘right to bring a suit to set aside a previous deci- 


sion can be claimed by a minor or his afministra-’ 


tor. In the Calcutta case (the reference is to 
Lalla Sheo Churn Lat v@Ramnandan Dobey (5), gross 
negligence was held proved and that has always 
besn held to be a good ground like fraud or col- 
lusion to extend the protection of the Oourt in the 
interest of the minor.” 

Mirali Rahimbhoy v. Rehmoobhoy Habib- 
*bhoy (b), was also referred to as assimilat- 
ing negligence of this sort with fraud. 
This decision was ia 1900 and the point 
does not appear to have arisen again in this 
Court until quite recently when ‘in Suresh- 
chandra v. Bat Iswari (10), it wis held by 
Barlee and Macklin, JJ. that a minor has a 
right to avoid a decree which is obtained 
against him owing to gross negligence of 
his guardian whether such guardian is a 
guardian ad litem appointed by the Oourt 
or other guardian. Taere was no discussion 
of or reference to authorities. Barlee, J. 
referred to the point as being “clear law”. 
Both the Madras and Allahabad High 
Courts have taken the view that a person 
who has been impleaded as a minor defen- 
dant represented by a guardian ad litem in 
a suit in which a decree was passed against 
him can institute a suit toset aside the 
decree on the ground of gross negligence 
apart from fraud or collusion: Punnayah 
v. Viranna (11) and Siraj Fatma 4. 
Mahmud Ali (6), The latter case is re- 
ferred to by the learned Onief Justice in 
Auraj v. Dalpat (1). ° 

In Venkata Seshayya Yə Kotiswara Rao 
(12), their Lordships of the Privy Council 
have pointed out that the provisions of s. 11, 
Orvil Procedure Oode, are mandatory, and 
the ordinary litigant, wao claims under one 
of the parties to the former suit, can only 
avoid its provisions by taking advantage 
ofs 44, Evidence Act, which defines with 
precision tae grounds of such avoidance as 
fraud or collusion. ‘Their Lordships said 
that it is mot gor the Ovurt to treat negli- 
gence, or gross negligence, as fraud or 
collusion, unless fraud or collusion is the 
proper inference from the facts. 
Lalla Sheo Churn Lal v. Rumnandan Dobey 
(5) and Puttnayah v. Viranna (11), and two 
ohor Madras cases were cited and tneir 


(10p 40 Bom ER 127; 174 Ind. Cas. 820; A 1X 1938 
Bom 206; 10 R B 493, 

(il) AI nee Mad 273; 70 Ind. Oas. 663; 45 M 

2% 42M L ; 

j (2) 33 Bom L R 317; 166 Ind. Oasel; A I R 1937 
PU 4; I L R(1937) Mad 263; 64 I A 17; 19370 LR 
12; 9 R P O 13>;1937 A LR 54; 1937 O W N 42; 3 B R 
2 3:410 W N257; 45 L W 43; 18 P LT 27; (1937) 
M W N 66; (1937) LM L J 113; J937) A L J 240; 64 
O Ld 14 (P 0). . R 
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Lordships said (p. 321*) : 


“Their Lo«dships are not concerned to discuss the. 
validity of these decisions, or the elusive distinc- 
tion between negligence and gross negligence, as 
they are satisfied that the principle involved in 
these cases is not applicable to such cases as the 
present one. The protection of minors against the 
negligent actings of their guardians is a special one.” 

It cannot be said, therefore, that the cases 
referred to or the Bombay cases in which 
a Similar View has been taken have been. 
overruled. What has been decided in the 
Privy Council case applies to the ordinary 
litigant, and not necessarily to minors. It 
may be said, however, that the way in 
which the point is treated by their Lord- 
ships suggests some doubt in their minds 
as to the validity of the decisions even in 
the case of minors. 

_ We are impressed, if we may say so with 
respect, with the reasoning of the Jearned 


Ohief Justice in Auraj v, Dalpat 
(1), and we note that in none 
of the Bombay cases has there been 


a full discussion and consideration of the 
question. Aslhaye pointed out, the first 
Bombay case was not a case of negligence 
at all, and the rule which has come to be 
adopted in this High Court seems really to 
be based on the supposed rule of English 
Law for which the authority is Raghubar 
Dyal Sahu v. Bhikya Lal Misser (2). Under 
the circumstances we think it desirable 
that the matter should be determined by a 
Full Bench of this Court, and we accordingly 
refer the fcllowing question : 

“Whether grcgs negligegpce apart from 
fraud or collusion on the part of the next 
friend or guardian ad litem of a minor 
litigant can be made the basis of a suit to 
get aside a decree obtained against him." 
“The decision of this appeal must await 
the answer of the Full Bench to this 
questicn. . 
- Mr. G. P. Murdeshwar, for the Appellants. 

Mr. D. R. Manerikar, for the Respondents, 
; E Opinion , 

Beaumont, ©. J—The question sub: 
mitted to this Full Bench is : , 

“Whether gross negligence apart from fraud or 
collusion on the part of the next friend gr guar- 
dian ad litem of a mimor litigant can be made the 
basis of 8 suit to set aside a decree obtained 
against him.” 

Locking at the matter apart from authc- 
rity, and as oneof principle and expedi@ncy, 
it seems to me that itis difficult to justify 
the suggested cause of action on any recpg- 
nized principle- A plaintiff who brings a 
suit againsta minor is bound to see that a 
guardian ad litem is appointed, and it is 
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etorte Court to satisfy itself that the per: 


¿plaintiff is not bound, 


son appointed isa proper person. But the 
and is notin a posi- 
tion to gee that the guatdian ad litem 
carries out his duties properly, and if the 
guardian ad litem fails in his duty, it is 
difficult to see why tbe plaintiff who has 
proceeded in good faith in accordance with 
the rules of the Oourt should be deprived of 
the fruits of his judgment. If the cause of 
action exists, it must rest upon the peculiar 
anxiety of Courts to protect an infant who 
cannot protect himself. But it must be 
recognized that such regard for infants can 
only be exercised at the expense of finality 
in suits against infants,and at the cost of 
some injustice to an innocent plaintiff or 
persons claiming thrcugh him. To say, a8 
some Judges have done. that it is just and 
equitable that a minor should not suffer by 
the negligence of his guardian is to regard 
only one side of the picture. The question 
has led to a good deal,of*difference of 
opinion in the Higa “Courts in India, and 
I will notice the authorities shortly. 

The first case is thatin Raghubar Dyal 
Sahu v Bhikya Lal Misser (2) in which 
two Judges of the Calcutta High Court held 
that aminor could not set aside a decree 
in a substantive suit for that, purpose 
on the ground merely of gross negligence 
on the part of his guardian ad litem. In 
Lalla Sheo Churn Lal v. Ramnandan 
Dobey (5) in which Raghubar Dyal Sahu 
v. Bhikya Lal Misser (2) was not referred 
to, two other Judges of the Oalcutta High 
Court *tcok a contrary view, basing their 
opinion largely on the English case in 
In re Hoghton: Hoghton v. Fiddey (18). 
The actual decision in Lalla Sheo Churn 
Lal v. Ramnandan Dobey (5) was that a 
judgment obtained against a minor owing 
to the gross negligence of his next friend 
could not be relied on as res judicata, a 
décision which seems inconsistent with the 
decision of the Privy Council to be referred 
to hereafter. There does not appear to be 
any authoritative rulinge of the Calcutta 
High Court reconciling these two conflicting 
views. In the Madras High Court, it was 
held by a Division Bench in Punnayah 
v. Viranna (11) that a minor could file 
a suit to set aside an ex parte decree 
against him on the ground of gross negli- 
gence on the part of his gyardian ad litem. 
The Court “disagreed with the views ex- 
pressed ‘in Raghubar Dyal Sahe v. Bhikya 
Lal Misser (2) relied on the Finglish case 
in In re Hoghton: Hoghton v. Fiddey (18). 

(13) (1874) 18 Eq 573; 43 L J Olt 758; 22 We R 854, 
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a conflict of gpinion. In Imam Din v. 
Puran Chand a 
on the part of the guardian ad litem was 
not enough to entitle a minor to challenge 
the validity of a decree, and in Fazal 
Din v. Muhammad Shafi (14) the contrary 
view was taken. In Patna also there have 
been conflicting decisions, In the Allahabad 
High Court, there was also a conflict of 
authority, but in a recent Full Bench case, 
Siraj Fatma v. Mahmud Ali (6) the 
Court decided that gross negligence on 
the part of the guardian ad litem was 
sufficient to enable a minor to challenge 
a decree. The leading judgment in that 
case was given . by Sulaiman, J., as he 
then was, who entered upon an exhaustive 
review of all the cases. I think that his 
judgment was based mainly on the view 
that this form of action is allowed under 
English Law. He says (at p. 659*): 

“That in Engfand gross negligence (on the part) 


of the guardian is 8 gocal ground for the avoidance 


of a decree against a minor cannot be doubted,” 

and he took the view that there was no 
reason why the English Law should not be 
applied to India. Sen,J. agreed with Sulai- 
man, J., but Boys, J., in a dissenting judg- 
ment, considered that such an action 
wotild noś lie by virtue of s. 2 ands. 44, 
Evidence Act. That view cannot, I think, 
be supported. Section 44, Evidence Act, 
deals with defences open against a judgment 
ina prior suit relied on as res judicata; 
but if it be part of the substantive law that 
a minor can challenge a decree on the 
ground of negligence by his guardian, it 
must.necessarily be open to him to attack 
the judgment on that ground without 
reférence to s. 44, Evidence Act. The 
Evidence Act does not destroy substantive 


tights. I now come tothe Bombay cases.. 


In Cursandas Natha v. Ladkavahu (8) 
a minor alleged that there was error on the 
face of the decree because liberty was not 
reserved to him to challenge ihe decree 
after. attaining his majority. Farran, J. 
rejected that clai, There isa dictum in 
the judgment based on Lalla Sheo Churn 

l v. Ramnandan Dobey (5). to the effect 
that it is open to a minor to impeach a 


decree by a separate suit in cages where his 
guardian has been guilty of fraud or 
negligence,*but that is no more than a 
dictum. In Hanmantapa v, Jésubai (9), a 
Division Bench referred “to *the case in 


Lalja Shed Churn Lal v. Ramnandan 


e ., . 
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byt as.no 
negligence by the guardian was proved, 
it was not necesyary to decide what would 
have been $he effect of any such negligence. 
Similar observations apply to the decision 
in Vishnu Narayan v. Dattu Vasudeo (15), 
In Sonubai v. Shivajirao (16), it was 
held by a Division Boneh that the Oourt 
under its inherent jurisdiction could set 
aside an order dismissing an appeal by a 
minor for default. The judgment appealed 
from was challenged on the ground that 
the guardian ad litem had become insane, 
but the Court held that it was not necessary 
to consider the conduct of the guardian 
since a proper case for setting aside the 
order in default had been made out. 
The case, therefore, is not a decision upon 
the present question, though it is to be 
noted that both the Judges referred with 
approval to the cass in Lalla Sheo Churn 
Lal v. Ramnandan Dobey (5). 

In Sureshchandra v. Bai Iswari (10), 
which camə before a Division Bench 
consiting of Barlee and Macklin, JJ., the 
plaintiffs sued to sət aside a decree passed 
against their father as manager of the 
joint family of which they were məmbərs 
on the ground of his negligence. Tae 
trial Court held that the plaintiffs were 
sufficiently represented in the formor suit 
by the father as maniger of ths joist 
family and that tha mutter was res judicata. 
In appeal the High Oourt sent the matter 
back to the lower Oourt for disposal on 
merits, and expsessed the following opinion 
(p. 130)*: 

“It is clear law that a minor has a right to sue 
to void a decree which is obtained against him 
owing to gross negligence of his guardian, and the 
rule woald apply whether the guardian be a guirdian 
ad litem appointed by the Oourt, friend, or even the 
Hindu Lew guardian, 7. 6, his father.” 

Lam*unable to agree with this „decision. 
It was not a case of a guardianad litem, and 
is, therefore, not strictly in point oa this 
reference, bat I ean see no reason why a 
mingr mamber of a Hindu joint family, who 
is nota party toa suit because he is sufi- 
ciently represented by the manager, should 
have afly better right to seg aside the decree 
than an adult member of the family, who is 
also represented by the manager. On 
any yiew of «the matter, the case seems to 
me to bə an unwarranted extension of the 
principle that a mftnor can set aside a 
decsee agaifist him on the ground of mis- 


(15) 9 Bom LR 1099. 

(16) 45 B 648; 80 Ind. Uas. 919; AI R 1921 Bom 20; 
33 Bom L R 110. 
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conduct pf his’ guardian ad litem, In “therefore, propose to considér the question 


Auraj v.*Dalpat (1), the matter came 
before me in seccnd appeal. In the suit, 
the plaintiff challenged a decree on the 
ground that it had been passed against 
him when a minor and that his guardian 
ad litem had been guilty of gross negli- 
gence. The suit kad been decreed in the 
lower Couris, but in second appeal, I held, 
that the suit did nct lie. I thougbt that 
the cases in which it had been held that 
such a suit lay were based on a misconcep- 
tion of English Law. This appears to be 
the only actual decision of the Bombay High 
Court upon the question at issue, bat it 
is to be noticed ihat the earlier Bombay 
cases were not referred to. Had they 
been cited, I should probably have referred 
the case to a Full Bench. ; 

The only case in which this question 
has been referred to in the Privy Council 
is that in Venkata Seshayya v, Kotiswara (12). 
In that case the Privy Council held that 
the principle of s. 44, Evidence Act, eculd 
not be extended to cases of gross negligence 
and that if a judgment weie relied on as 
res judicata, it cculd not be chsillenged 
on the ground that it had been obtained 
by negligence, which is not a matter 
referred to in s. 44. Their Lordships 
cited some of the cases on the present 
question to which I have referred and made 
these observations (p. 321*); 

“Their J.ordships are not concerned to discuss the 
validity of these decisions, or the elusive distinc- 
tion between negliggnce and grgss negligence, as 
they are satisfied that the principle involved in 
these cases is not applicable to such cases as the 
present one. The protection of minors against the 
negligent actingsof their guardians isa special one, 
and in these cases, the plaintiff in the second suit, 
was also the plaintiff in the former suit, although 


in the earlier soit he or she had sued through a 
guardian.” 


The question at issue, therefore, has 
not been determined by the Privy Council. 
The result of the Indian authorities appears 
to me.to be that—although there is a consi- 
derable difference of opinion amongst High 
Court Judges in India—there ig a prepon- 
derance of authority in favour of the, view 
that a minor cane challenge a decree ina 
separate suit on the ground that “such 
deciee was passed against him owing to the 
gross negligence of his guardian ad ligem. 
The learned Judges, however, who take this 
view appear to me to base their,judgments 
on the consideration that such an actitn 
lies under English Law and that there is no 

ereason why the principles of English Law 
should not be incorporated into India, I 
~*Page of 39 Bom. L. Rd] > 
e 





whether the suggested action*does lie under 


eEnglish Law. I may say at once that I 


have succeeded in finding no reported 
case in the English Courts in which such 
an action has ever been brought, but there 
are references to the question in” certain 
text books. In Simpson on“The Law of 
Infants” (Edition 4, p, 324) it is stated 
that: 

“Subject to what has been said above, an infant 
defendant is as much bound by a judgment or orfier 
of the Court as an adult ; buthe may set it aside for 
fraud, negligence, error, or new matter.” ‘ 

The learned author then discusses cases. 
of fraud, error, and new matter, but says 
nothing further about negligence. In Seton's 
“Judgments and Ordérs” (Edition 7, p. 939) 
it is stated : 

“But under extraordinary circumstances (as of 
fraud, gross negligence, error, or néw matter), an 
infant plaintiff has been allowed to show cause against 
a decree dismissing his bill; and this applies to 
infant defendants also.” ` ba ; 

The cases referred %o in support of this 
proposition are Napier v. Lady Effingham 
(17) at p. 402* and Carew v. Johnstun (18) at 
p- 2921, neither of which seems tome to 
have any real bearing on the question at 
issue. In Edition 2 of Halsbury’s Laws of 
England, Vol. 17, p. 703, it is statedein 
para. 1456, which deals with judgments 
obtained in a suit in which an infant is 
plaintiff represented by his next friend, 
that : : 

“An infant plaintiff is as much bound as an adult 
by a judgment or order in the cause, even though 
there may have been irregularities in the conduct of 


it, unless there has been fraud or gross negligence on 
the part of his next friend,” 


and the authority cited for that proposi- 
tion is In re Hoghton: Hoghton v. Fiddey 
(13). But in para. 1464, which deals with 
the effect of a judgment against an infanty, 
it is stated that ‘an infant may bring 
another action to impeach the judgment 
onthe ground of fraud or collusion”-——no 
reference being made to gross negligence. 
It seems difficult to justify a distinction 
in this connection between a judgment 
obtained by or against ean infant. I how 
turn tothe case in In re Hoghton : Hoghton 
v. Fiddey (13) which is relied on by the. 
Courts in India as an authorityefor the 
view that the action in question lies under 
English Law. In that case the infapt 
petitioner was a daughter of Lady Hoghton | 
who had diet, having appointed a Colonel 
Blackburn and a solicitor named Fiddey 
(17) (1726) 2 P Wms 401; 24 E R 786, e iy 
(18) (1803) 2 Sch & Lef 280. z 
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as .executors. and trustees. After fer 
death a bill was filedin the name of the 
infant children: against Colonel Blackburn 
and Mr. Fiddey and an adult child, charg 


. iog Fiddey with mis-application of the 


. what was the result of the action. 


assets of the testatrix, and 
administration order, An 

suit ‘was then started by summons on 
behalf of the infant children against 
Blackburn and Fiddey, and in December 
4867,- an administration decree was made 
in this suit, but the order was never carried 
into Chambers. At the same time an order 
was made staying prceceedings in the first 
suit. Fiddey died inthe year 172. The 
petitioner prayed that she might be at 
liberty to exhibit a bill or a. supplemental 
bill in the nature of a bill of review with 
respect to the mis-application of the trust 
funds by Fiddey stated in.» the petition, 
witha view- apparently to making Colonel 
Blackburn liable. It does not appear 


seeking an 
administration 


-exactly what relief, was sought by the 


supplemental bill, but presumably it was 
either to remove the stay orderin the first 
administration suit, or for liberty to prose- 
cute the decree made in the second suit-and 
to introduce new matter. As far asI can 
gea,.there was no question of setting aside 
any decree made against an infant since no 
such devree had been passed. And even 
if leave had been Biven to bring an action 
to set aside a decree, it does not appear 
The 
learned Vice-Chancellor, Sir R. Malins, 
doubted if leave to filea supplemental bill 
was necessary, but gave leave in case it was 
necessary. He started his judgment by 
saying (p. 576*): 

“The question which I have to decide is, whether 
this infant, on whose behalf a decree was taken by 
consent in 1867, is to suffer by any negligence or want 
of knowledge on the part. of her then next friend. I 


am clearly of opinion she cannot be called upon to 
endure that inconvenience.” s 


It is of course deplorable thata mifor 
should suffer for the negligence of his next 
friend; it is also deplorable that an adult 
litigant shopld pet by the fraud or 
negligence of his legal adviser, but that 
does not entitle him to sct aside a decree 
obtained against him in gocd, faith. If it 
be the law that itis open to an infant to 
challenge'a decree passed against him on 
the ground’ of the negligence of his guardian 
ad litem, it seems extraordinary,that no case 
on the subject is to be found in the books. 
The Courts in England no doubt exercise 


, Breat care ia the appointment of a guardian 


ad litem, but itis too much to suppose that no 
*Page of (4874) 18 Ba.— [Ed] 
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“guardian has ever fallen short of,his duty. 
I may add that in the course of more than 

è 25 years’ practice at the Ohancery* Bar, I 
never myself came across such an action. 
The conclusion I come to is that under 
English Law, an infant cannot challenge a 
decree properly passed against him on the 
ground that his guardian ad litem was 
guilty of gross negligence in suffering the 
decree, and if that is s9, I can see no reason. 
why such a cause of action should lie in 
British Ladia. All the Judges in India who 
take the view that such.a cause of action 
does lieseam to me to base their opinions 
on a misconception of the English Law on 
the subject. I think also thas they under- 
. rate the danger and inexpediency of des- 
troying the finality of decrees duly obtained 
in suits against minors. I, therefore, answer 
the question propounded in the negative. 

Broomfield, J—I have mentioned the 
more important Indian cases bearing on 
the question referred in my referring 
judgment. Mr. Murdeshwar for the appel- 
lant has cited two other Bombay cases, 
Vishnu Narayan v. Dattu Vasudeo (15) and 
Sonubai Shivajirao (16) and has pointed 
out that the Patna High Court, which for- 
merly took a different view, has now followed 
Lalla Sheo Churn Lal v. Ramnandan Dobey 
(5) and Siraj Fatma v. Mahmud Ali (6). | 

In most, if not all, of the cases in which 
any reasons have been given the proposition 
that gross negligence on the part of the. 
next friend or guardian ad litem of a minor 
entitles him to “bring a suit to set aside a 
decree obtained against him is said to be 
based upon the English Law. The first 
question that falls to be considered is, there- 
fore, what is the English Law. la Lalla 
Sheo Churn Lal v. Ramnandan Dobey (5); 
which appears to be the earliest authority 
in support of this proposition gad: is follow- 
ed in practically all the cases which take 
that view, reliance was placed on certain 
passages in “Macpherson on Infants” and 
“Simpson on the Law of Infants’, but the 
only judicial authority cited was In re Hogh- 
ton : Hoghton v. Fiddey (13). 1 think Lam 
right in saying that this*case and Gregory 
v, Molesworth (19), are the only English 
cases which have been referred to in any 
of tke cases tited in argument. 

Gregory v. Molesworth (19), decided by 
Lord Hardwicke.in 1747, is commonly cited 
in the text books as authority for the 
general rule that a minor is as much ‘bound 
by a decree as an adult. Lord Hardwicke* 
said, no doubt, “unless gross laches, or fraud 

(19) (1747) 3 Atk’626; 26 & R 1160. 
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and eollusion, appzarin the procheim ami,,,reyitw" to carry on the administration 


then the.infant might open it by a new 
bill.” - But it cannot be seriously suggested 
that this case is any authority for holding 
that according to English Law an infant 
can or ever could bring a suit to set aside 
a decree on the ground of the negligence of 
his next friend or guardian ad litem. 

: It used to be the practice in England, in 
the days of the old procedure, when decrees, 
were passed against infants, to give them 
six Months after they came of age to show 
cause against the decree; and the infant 
might then put in a new answer and exa- 
mine witnesses to prove his defence, which 
might be different from what it was before : 
see the note at the end of the report in 
Napier v. Lady Effingham (17). Sometimes, 
asin the case just mentioned, a similar 
privilege was accorded to an infant plaintiff 
whose cause had been mismanaged. But 
obviously this is something very different 
from bringing a suit to set aside a decree. 
What the English Courts did was io reserve 
to an infant the right to a fair hearing before 
the decree became final. But this practice 
has never been transplanted to India. 
Farran, J. said in Cursandas Natha v. 
Ladkavahu (8), that the right given to 
infants by Courts of Equity in England to 
show cause against a decree within six 
months of attaining majority has not been 
preserved to them by the Oode .of Civil 
Procedure ; andeeven apart from authority 
it is evident that, this is so. 

In re Hoghton : Hoghton v. Fiddey (13), 
the facts were, Very brieflf, these: Two 
guits were filed on behalf of infants against 
their trustees, one charging one of the 
trustees with misappropriation and seeking 
administration, the other an ordinary 
administration suit. In the first suit an 
order was obtained staying all further pro- 
ceedings, ostensibly on the ground that it 
was not for the benefit of the infants. < In 
the second suit the usual administration 
decree was made, but (wing to the 
“gross and inexcusable neglect of duty” 
on the part of the next friend) it was 
never “carried into chambers,” which 
means that no fifrther step was taken, 
although apparently it remained a good 
decree. The trustee against whom allega- 
tions had been made, and who ‘had in fact 
misappropriated the greater part of the 
trust funds, died insolvent; @nd, alter his 
death, seven.years after the date of tHe 
administraticn decree, sne of the infants by 
“a new next friend sought by “a bill or 
‘supplemental bill in the nature of a bill of 

e ai 
e is . 


è sought for filing the bill. 


suits, with a view: to making the other . 
trustee liable. . The leave of the Court was 
Malins, Vice- 
Chancellor thought that it could probably 
have been filed without leave, but anyhow 
he granted leave, and in the course of his 
judgment he said (p. 576*) : 

“|... the proposition that an infant of tender years 
may have her whole fortune wrecked by the neglect 
of her next friend is so monstrous that I cannot 
pay attention to it. She is entitled to have a next 
friend who is diligent and will: protect her interesfs.¥ 


In this case then there was no decree 
against the infants. There was in fact a 
decree in their favour for administration, 
and though nothing had been done ta 
enforce it for seven years, there is no sug- 
gestion that it had become incapable of 
execution, The infant by a new next friend 
was allowed to re-open the proceedings, 
not evidently in order to avoid the decree, 
but to make it effective. Here again there 
was obviously no recognition of any right 
to bring a suit to et “aside a decree. 
In Seton's Judgments and Orders 
(Chap. XXXVIII, s. 2 p. 939 of Edn. 7), 
this case is cited as authority for the pro- 
position that an infant “is not to suffer by 
negligence or want of knowledge on the 
part of his next friend and may impeaeb a 
judgment founded on error on thb facts.” 
But this seems to be rather an inference 
from the Vice-Chancellor’s general observa- 
tione than from anything actually decided 
in the case. 

The statement in Lalla Sheo Churn Lal 
v. Ramnandan Dobey (5) at p. 12f that: 

“according to the law as administered in England, 
the gross negligence of his next friend would 
entitle an infant to obtain the avoidance of pro- 
ceedings undertaken on his behalf" © l 
appears, therefore, to be a rather mislead- 
ing generalization. At any rate there is no 
support either in English cases or in Eng- 
lish practice for the proposition that the 

6,. . . . 
negligence of his next friend or guardian ad 
litem entitles a minor to bring a suit to 
avoid a decree against him. In fact I think 
one must go further.e The infani’s right in 
English Law seems to be no more than the 
complement of the Court's duty to protect 
his interegts. This duty, no doubt, has been 
recognized by the Courts; as for instance, in 
Napier v. Lady Effingham (17), which was 
approved by the House of Lordg, and the 
rules of Ovurt were adapted as far as pos- 
sible to fulfl that duty. “But then, as 
Sulaiman, J. pointed out in Siraj Fatma 


$ 


v. Mahmud Ali .(6), there was no: 
*Page of (1874) 18 Eq—[B4] ° . 
tPage of 22 0.—|EHd.] Pele og } 
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stereotyped and statutory rule of res 
judicata to be considered. One cannot 
deduce from the English Law that a minor 
has or had any substantive right in this 
connection of so definite and far-reaching 
a nature that the Oourts of this country 
were entitled to say: ‘This right is based 
on equity and good conscience; we will 
adopt it and apply it here; the remedies 
given by the English Law are not available 
or not effective here, but that is only a 
master of procedure ; the right cannot be 
made effective in this country unless the 
minor is freed from the bar of res judicata 
and allowed to bring a suit to set aside 
the decree against him; we must assume, 
therefore, that he has a right to bring such 
a suit.’ 

Whether such an assumption would have 
been justified if there had been in a minor 
a substantive right to avoid proceedings is 
another matter. It cannot be justified if 
there isno stich substantive right. As the 
learned Chief Justice» pointed out in Auraj 
v. Dalpat (1) agreeing in that respect with 
Sulaiman, J. in Siraj Fatma v: Mahmud 
Ali (6), s. 11 of the Code would be no 
obstacle if there were a substantive right 
in a minor to avoid a decree. But if the 
tight which has been borrowed from the 
English Law is merely a right to re-open or 
review proccedings, and the supposed sub- 
stantive rigbt of suit is merely invented 
because the English remedy is not avail- 
able, there isno means of getting rid of 
the bar of res judicata except by saying 
that gross negligence is the same as,fraud, 
which it is not, or by arguing. as Sulaiman, J. 
does in Siraj Fatma v. Mahmud Ali (6), 
that a minor represented by a negligent 
guardian is to be treated as though he was 
not represented at all. Although I was at 
first in some degree attracted by this ratio 
decidendi, I think it will not bear close 
examination. The question whether minors 
are properly represented and whether 
decrees obtained against them are legally 
valid or not, cannct without risk of hopeless 
confusion, be left to depend on “the illusory 
distinction between negligence and gross 
negligence,” and that is what it would 
really ceme to. 

I was also inclined at first to doubt 
whether if isnot too late in the day to 
questicn the existence of a right which has 
been asssumed tp exist. in atemany cases. 
But it is only quite recently that there has 
“been anything like unanimity in the views 
- of the High Odurtg on the point; in our own 
High Court, Lalla’ Sheo Churn v. Ram- 
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andan Dobey (5) has been approved 
without any serious examination. of the 


basis of the minor's supposed remedy by 
irectly 
in issue in any of the Bombay cases before 
Auraj v. Dalpat (1) and the authority of 
that Calcutta case must certainly be said 
to be shaken to some extent by the Privy 
Council judgment in Venkata Seshayya v, 
Kotiswira Rao (12). I agree that-the ques- 
tion should be answered in the negative. 

Norman, J.—I agree, although with some 
hesitation, that the questicp referred to 
us should be answered in the negative. My 
hesitation is due to the fact that, although 
the cases decided in India do not agree 
whether a minor has the right to set aside 
by a subsequent suit a decree obtained 
against him owing tothe gross negligence 
of his guardian, all the cases hold that 
the minor has some remedy. In Raghubar 
Dyal Sahu v. Bhikya Lal Misser (2) 
it was held obiter tha, the minor's proper 
remedy was by way of review of judgment, 
and all the cases which hold that the minor 
has no right to institute a fresh suit are 
founded on this decision. The other set of 
cases beginning with Lalla Sheo Churn 
Lal v. Ramnandan Dobey (5) holds that a 
minor has a right to file a separate suit 
and some of them, but not all, hold that 
he may also proceed by way of review ọn 
judgment. But as pointed out by Sen, J. 
in Siraj Fatma v. Mahmud Ali (6) it ig 
now doubtful, cwing to the decision of 
the Privy Oouncil in Chhajju Ram v. Neki 
(20) whether a rêmedy by Way of review is 
open toa minor. Therefore, although the 
question whether a minor his a remedy by 
way of review isnot strictly before us, I 
cannot but be conscious that a negative 
answer to the question now propounded will 
probably “shut out a minor whose interests 
have been neglected by his guardian from 
any“ relief other than a suit for damages 
against the guardian. 

Looking at the matter apart from autho- 
rity, I respectfully agree with my Lord the 
Cuief Justice that the disadvantages of 
allowing a minor, who has been properly 
reprgented, to re-open & decree obtained 
against him much outweigh the advantages, 
Apart from the consequences which an 
innécent plaintiff may suffer, the re-open- 
ing ofa decree may also affect the rights 
of, third partfes who are entitled to the 

QO) 3 L 127; 72 Ind. Cas, 566;, AIR 1922 PO 
112;49 I A 144; 30M L T 295; 26 O WN 697; 41 P 
L RP O) 1922; 3 PLT 435; 16 LD W 37; 17 PWR, 
rs ca 2t Bom L R 238;36 OL J 459 
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Court's protection as muchas minors. If” 
the decree is set aside, it follows that all 
dealiogs with the suit property after the, 
decree, and all sales in execution under 
thé decree, must also be set aside. This 
might résult in a general diminution of the 
price bid for land sold by Court under a 
decree against a minor, and so the recogni- 
tion of a minor's rights to re-open a decree, 
though working for the benefit of particular 
minors would not be for the benefit of 
mincrs as a class, I have looked at all the 
cases in which a minor was successful in 
reopening a decree obtained against him 
and I cannot find that in any of them was 
the right of third parties considered, since 
in each case the person to suffer by the re- 
opening of the decree was the decreesholder 
himself. 

As pointed out by my Lord the Onief 
Justice, the Eaglish Law on which all the 
cases in India are founded is by no means 
clear. Lord Hardwicke’s dictum in Gregory 
v. Molesworth (19) referred to in Raghubar 
Dyal Sahu v. Bhikya Lal Misser (2) is 
merely obiter. Moreover, it may be 
doubtful whether a dictum in an English 
case decided in the year 1747 can have any 
application in India today where special 
and careful rules have been made for the 
protection, of the rights of minors in civil 
attions. In Hoghton: Hoghton v. Fiddey 
(13) is,difficult .to follow because the facts 
are not fully given. But it is clear as 
pointed out by“ my Lord the Chief Justice 
that the minor* neither @sked nor was 
allowed to re-open a decree passed against 
him., This case also is more than 60 years 
old. It is, therefore, by no means clear 
that the right allowed to a minor by 
the Indian decisions would be granted 
to him under the present-day Hpglish 


Law. . 

Order XXXII, Oivil Procedure Code, 
prescribes elaborate rules to secure the 
proper representation of minors in civil 
actions, and it is my experience that Civil 
Courts are more prone to excuse negligence 
on the part of minors next friend or 
guardian ad litem*than on the partof an 
adult litigant. I, therefore, think” that 
in the absence of a binding decision of 
this Court, we should, in the interes of 
finality in litigation and in the interest of 
third parties who may obtaim sights asa 
résult of degrees passed against minots, 
answer the question propounded to us in the 
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E MADRAS HIGH COURT 
Civil Appeal No. 139 of 1936 

| September 1, 1933 


Born, J. 
KARIPARAMBIL YUSUF MOIDU 
— APPELLANT 


versus . i 
SAMBANTHRI HAJI ABDUL KHADER 
SAHIB —RE3PONDENT 

Civil Procedure Code (Aet V of 1903, 0O. IX, 
r. 13—Ex parte decree —Surety for judgment-debtor 
binding himself to pay up debt at once in case peti- 
tion to set aside ex parte decree fails—Granting of 
time by Court to judgment-debtor, if affects surety's 
lixbility—S. 135, Contract Act (IX of 1872), if 
applies. 

Where surety'’s obligation under his bond is not 
merely to produce the debtor and to pay up if the 
debtor failed to do so, but the surety binds him- 
self to pay the debt at oncə, if the petition to set 
aside the ex parte decree should be unsuccessful, 
the mere granting by the Oourt of time to the 
judgment-debtow does not affect the surety’s liabili- 
ty. There is no question in such a case of the 
surety being damnified by reason gf a contract be- 
tween the creditor and the pgincipal debtor and 
s. 135, Contract Act, does*not apply. 

Messrs. K. S. Rijagopala Iyengar, K. 
Rajah Iyer and C. B. Muhammad Ibrahim, 
for the Appellant. 

Mr. P. Govinda Menon, for the Respond: 
enb. . : 
Judgment.—This is one of the too*sre- 
quent case3 in which a surety, When the 
time comes for fulfilling his obligation, dis- 
plays the greatest reluctanceto do so. Tne 
learned District Judge is uodoubtedly right 
in pointing out that this is nob one of the 
cases to which s. 135, Contract Act, applies. 
There is here no question of the surety being 
damnified by reason of a contract between 
the creditor and the principal debtor. The 
learned Subordinate Judge was wrongein 
supposing the decision in Annadana 
Jadayya v. Konammal (1), to be appealable; 
Venkatasubba Rao, J. ias he then was) 
pojnts out that bsfore s. 135, Contract Act, 
caa.be applied, there must be a contract. 
Tne surety's obligation: uader his bond in 
this case was not merely to produce the 
debtor and to pay up ifthe debtor failed 
to doso ; he bound himself to pay the debt 
at once, if the petition toe set aside the ex 
parte decree should be unsuccessful The 
granting by the Court of timeto the judg- 
ment-debtor does not affect the surety’s 
liability. This appeal is dismjssed with 
costs. s 

Nes. .. . 


Appeal dismissed, l 
e 


(1) 56 M 625; 141 Ind. Oas. 852; A IR 1933 Mad: 
309; 64 ML J 386; (1933) MW = N45;37 LW 170; . 
Ind, Rul. (1933) Mad, 168. °., 4 
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. OUDH CHIEF COURT 
First Civil Appeal No. 101 of 1936 
January 19; 1939 
Zis-UL HASAN AND YORKE, JJ. 
Babu BALI NATH SINGH—Puaintire— 
T APPELLANT 
. i versus 
Thakurain SRI NATH KUAR AND anotare 
— DETEN DANTS— RESPONDENTS 

Court Fees Act (VII of 1870), s. 7 (iv) (c)—Suit 
for declaration that plaintiff was entitled to proper- 
ty in suit on death of a widow and person who 
claimed under will of wrtow's deceased husband 
has no accrued right—Allegation in plaint that will 
was brought about by undue influence and was 
voidable—Declaration held involved consequential 
relief and ad valorem court-fee must be paid. 

Plaintiff filed a suit in which he prayed that a 
declaratory decree be passed in his favour against 
the defendants to the effect that the plaintiff after 
the death of defendant No. 1, a widow, was entitled 
to the property in suit and no right of any sort 
accrued to defendant No. 2 who claimed under a 
will made by defendant No. 1's husband under any 
circumstance. The plaintif paid a court-fee of 
Rs. 30 treating his suit as one for two declarations 
without consequential relief. There wasan allegation in 
the plaint that the will was broughtabout by undue 
influence and, therefore, voidable against the plaint- 


Held, that a relief for cancellation of the will 
should be read into the relief scught and the 
plaintiff must pay ad valorem court-fee under s. 7 
(iv) (©, of “the Oourt Fees Act, on the valuation put 
by him on the appeal. 


F.C. A. againstthe decree of the Civil 
Judge, Sultanpur, dated September 15, 
1936. 


Messrs. H, Hussain and P.N. Chaudhary, 
for the Appellant. : 

Mr. M. P. Srivastava, for Respondents 
No:"1. 

Judgment.—This is an office report to 
the effect that court-fee paid on this appeal 
is deficient by Rs. 3,577-8-0. The plaintiif- 
appellant filed a suit in the Court of the 
Civil. Judge, Sultanpur, in which he prayed 
that a declaratory decree be passed in Mis 
favour against the defendants to the effect 
that the plaintiff after the death of defen- 
dant No. 1 is entitled,to the property in 
suite noted in lists,A to O and no right 
of any sort accrued to defendant No 2, 
under any circumstance. Defendant No. 1 
is the widow of Rudr Pratab Singh, who 
was the heir of a talugqdar, and defen- 
dant No. 2is a distant relation of Rudr 
Patah Sifigh who is said to have made 
a will in favowr of delendamb No. 2 by 
which his, properly ie to goto defendant 
No. 2 after the death, of defendant No. L. 


, The plaint? paid-a court-fee of Ks. 30 


in the Court below treating his suit as 

one for two deelarations’ without , conse- 

quential’ relief. The learned -Oivñ Judge 
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was of opinion that one of the declarations 
sought involved a consequential relief and 
asked the plaintiff eto. pay ad valorem 
court-fee under s. 7 (iz) (e) of the Court 
Fees Act. This order was not complied 
with and the plaintifi-appellant’s plaint 
was thereupon rejected. It is against the 
rejection of this plaint that the plaintiff 
is appealing. The appeal has been filed 
on a court-fee stamp of Rs. 30, and the 
office has reported thatthe appellant should 
pay ad valorem court fee on Rs. 3,90,(00, 
the valuation put on the appeal. 

We have heard the learned Vounsel for 
the appellant and also the Counsel for 
the respondents and have come to the 
conclusion tbat the office report is correct, 
[n Mathura Prasad v. Ram Lal, 110. W.N. 
1292 (1), the suit ostensibly was for 
a mere declaration of title but the learned 
Judges who decided the case held that the 
plaintiff was virtually seeking the can- 
cellation of the deed of wakf and the will 
executed by-one Janki Sahu and that the 
plaint was for a declaration with con- 
sequential relief within the meaning of 
s. 7 (iv) (c) of the Court Fees Act. In the 
present case the second portion of the 
relief claimed by the plaintif virtually 
asks for the cancellation of the will 
executed by Rudi Pratab Singh in favour 
of defendant No. 2 and must be deemed 
in cur opinion to involve a consequential 
relief. In fact it was not disputed that if 
the plaintifs skit be deémed to ask for 
cancellation of the will, the case would 
fall under-s. 7 (itj (c) of the Court Fees 
Act. It was, however, contended that as 
the will is challenged by the plaintiff on 
the ground of its not being genuine and 
not being registered under the law, it was 
not necessary for the plaintiff tô ask for 
its -cancellation. This argument would 
perhaps have held good if the plaintiff 
had attacked the will as void only: but 
he *also challenges it, in the alternative 
as being voidable on account of having 
been brought about by, undue influence, 
and the fact that the plaintiff was not 
content to challenge it on the ground of 
its being void, itself shows that he is not 
sure of the “will being void as be alleges, 
In any case thereeis the allegation ih the 
plaint that. th® will was brought ` about 
by undue infiuence and therefore voidable 
against the plaintiff. This being so `a 
relief for cancellativn of the will should, . 
in our opinion, be read intothe relief 

d) 11 O W N 1292; 152 “Ind, Cas, 42; 7 R O 19g 
(2); AIR 193i Oudh 505. 6 


63° 


WARYAM, SHER MOHAMMAD). E&PHROR (LAH) 


18010 


sought and the plaintiff must pay ad application for enhancement of the een- 
valorem court-fee under s. 7 (iv) (e) of the © tences from transportation for life to death, 


Court Fees Act, on the valuation ‘put by him 
on the appeal. 

We accordingly accept the office report 
and give the plaintiff-appellant a month’s 
time from this date to make good the 
deficiency in court-fee on the appeal. . 

8. Order accordingly. 


marani 


LAHORE HIGH COURT 
Oriminal Appeal No. 76 of 1938 
June 10, 1938 

TeaK OHAND AND Ram LALL, JJ. 
WARYAM SHER MOHAMMAD anp 
ANOTHER—Convicta—A PPELLANTS 
versus 
EMPEROR Opposite Party 

Penal Code (Act XLV of 1860), 8. 300 (2), (3)—~ 
Constitutional or peculiar defect leading to death as 
result of injuries, not suficient to cause death 
--Accused not proved to have knowledge of presence 
of such defect—Case does not fall under s. 300 (2) 
~Murder—Number of serious injuries—Its cumu- 
lative effect causing death though each not sufficient 
to cause death—Case held fell under s. 300 (3). 

Where in a case it has not been shown that any 
constitutional or other peculiarity existed in the 
case of the deceased which would have made it 
likely that injuries which ordinarily would not 
cause death, would be fatal in his case nor has it 
been shown that bis assailants were aware of it, 
the case does not fall under cl. 2 of s. 300, Penal 
Code. Reg. v. Govinda (1), Inder Singh v. Emperor 
(2) and Emperor v. Batan (3), religd on. 

The deceased had received no less than?8 in- 
juries. Of these, 12 were punctured wounds on 
the legs and arms; both the legs and the arms had 
been fractured at several places; the right ulna 
bone had been dislocated, and one of the incisor 
teeth in the upper jaw wae missing. There were 
also two contused wounds skin deep on the head, 
and contusions on other parts of the body, Although 
none of these injuries individually might have been 
sufficient to cause death, yet the death was due to 
the cumulative effect of the multiple injuries: ° 

Held, that the accused had assaulted the victim 
with the intention of causing suéh bodily injuries 
as were sufficient, in the ordinary course of nawre, 
to cause death. Their case, therefore, clearly fell 
within clause thirdly of s. 300, Penal Code. 

Cr. A. from an, order of the Sessicns 
Judge, Ferozepore, dated January 5, 1938. 

Mr. B. R. Puri, for the Appellants. 

Mr. Jhanda Singh, for Advocale-General, 
for the Crown. d 

Tek Chand, J-—-Waryam, Wattu and 
Pala Singh, Jat of Mauza Iabwali Roher- 
ianwali, Teksil- Faziika, Ferczepore Dis- 


„trict, -have been convic:ed of the murder of 


Gurdial Singh of the same village and have 
been sentenced to transportation for life, 
Against thejr conviction and sentences, they 
have appealed, There is also before us an 


. oo. 
s 


presented by Bhan Singh, brother of the 
deceased. The case for the prosecution is 
that there was old and bitter enmity be- 
tween the deceased on one side and the 
appellants and Sardara and Abu (abscon- 
ders) on the other. On the morning of 
September 20, , 1937, at about 7-30 A. m. 
Gurdial Singh was returning from a neigh- 
bouring villsge to Mauza Dabwali, and as 
he was passing through the lane near the 
houses of Pala Singh, appellant and Abu 
absconder, Abu caught hold of him and 
shouted to Pala saying that he had caught 
tLeir enemy. On this Pala Singh armed 
with a dang, Waryam witha khunda, and 


Sardara with a sela, came tothe spot and’ 


began to beat Gurdial Singh. Gurdial Singh 
fell down. Abu went to his house and 
br.ught a sela and joined tlee cther three 
in beating the victim. Gurdial Siogh raised 
a cry, hearing which his sister, Musammat 
Maryan alias Nandi (P. W. No. 10), who 
had gone to get water from. the kassi and 
happened to be close by, ran towards the 
spot and tried to intervene. Pala and 
Warjam, however, beat her and caused’ her 
several injuries. Six other peisons; Sajwara 
(P. W. No. 9), Nazar Singh (P. W. No. 11), 
Zabta (P. W. No. 12), Bahadur (P. W. 
No. 13), Jabru (P. W. No 14), and Suleman 
(P. W. No. 15) also reached the spot and 
saw Gurdial Singh being beaten, But be- 
fore they could do anything, the culprits 
had made gocd their escape. The first in- 
formation report was lodged by Bhan 
Singh, brother of ths deceased, at the 
Police Station, a distance of 10 miles, at 
10 A.M. In the meantime, Gurdial Singh 
had died as a result of the injuries. The 
legrned Counsel for the appellants has eriti- 
cized the evidence of the eye-witnesses. 
Bat after hearing him at length, I can see 
no reason to disbelieve them. The presence 
of Musammat Maryam at the spot cannot’ be 
denied as she herself had received injufies. 
Jabru (P. W. No. 14) is a wholly indepen- 
dent withess and nothing has been brought 
out to show as to why he should give false 
evidence against the appellants. The other 
witnesses, some of whom are,no doubt 
relations of the deceased, corroborate their 
testimony. P*hold,-in agyeement with the 
learned Sessions Judge, that Gurdial Singh 
died as a result of the injuries caused to 
him by the appellants dlong with two 
other persons. ‘Counsel‘has pointed out that 
in the -first information report the names 


of only four of the .eye-witnesses were e 
Gg agi 


. 
. . 


. < 
. . 


” 


t 


1939 


mentioned, and that besides the appellants 
and. the absconders, two other persons also 
were mentioned asthe assailants. Put, as 
has been stated alreadv, the report was 
made by, Bhan Singh, who had not himself 
seen the assault. His informaticn was 
admittedly based on hearsay, and, therefore, 
this matter does not affect the case. 

Counsel next argued that the offence 
does not amount to ‘‘murder’ as defined in 
the Penal Code, but falls within s. 304-II, 
Indian Penal Osde. With this contention I 
am unable to agree. The medical evidence 
shows that the deceased had received no 
less than 28 injuries. Of these, 12 were 
punctured wounds on the legs and arms; 
both the legs and the arms had been fractur- 
ed at several places; the right ulna bone 
had been dislocated, and one ef the incisor 
teeth in the upper jaw was missing. There 
were also two Bontused wounds ekin deep oa 
the head, and contugiors on other parts of 
the body. It may be that none of these in- 
juries individually was sufficient to cause 
death, but as pointed out by the medical 
witness, death was due to the cumulative 
effect of the multiple injuries caused by 
blunt and sharp-edged weapcns, which had 
been used by the assailants. There can 
thus be no doubt that they had assaulted 
the victim with the intention cf causing 
such bodily injuries as were sufficient, in 
the ordinary course of nature, to cause 
death. Their case, therefore, clearly falls 
within clause thirdly of s. 300, and they 
have been rightly convicted under s. 302. 
Before concluding this part of the case, it 
seems necessary to point out that.the learned 
Sessions Judge has found that the case was 
covered by s. 800 “secondly as well as 
thirdly”. The learned Judge is, however, 
clearly in error in holding that the second 
clause of the section is also applicable to 
the facts as found by him. That clause lays 
down that “culpable homicide” if “murder”, 
if the act by which the death is caused 
is done “with the irtention of causing such 
bodily injury as the offender knows to be 
likely “to cause the death of the person to 
whom the harm is caused. As was pointed 
out as far back as 1876 by Melviill, J. in 
the celebrated case in Reg, v. Govinda (1) 
at p. 345* the esgence of this clause appears 
to be found in the words whi¢if have been 
underlined? (here italicized). The learned 
Judge obseryed : - . 


< “The offence is” murder, if the offender knows 


hd 
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that the, particular,person injured is likely, either 
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e 
from peculiarity of constitution, or immature age, 
@or other special circumstance, to be killed by any 
injury whichewould not, ordinarily cause death, 
The illustration given in the section is the follow- 
ing: 

‘A knowing that Z is labouring under such a 
disease that a blow is likely to cause his death, 
strikes him with the intention of causing bodily 
injury. Z dies in consequence of the blow. A is 
guilty of murder, although the blow might not 
have been sufficient in the ordinary course of 
nature to cause the death of a person ina sound 
state of health’ ”. 


See also to the same effect the judgment 
of Dalip Singh, J. in Inder Singh v. 
Emperor (2) at p. 481* and Emperor v. 
Ratan (3). In the case before us it has 
not been shown that any constitutional or 
other peculiarity existed in the case of 
Qurdial Singh, which would have made it 
likely that injuries which ordinarily would 
not cause death, would be fatal in his case. 
Nor has it been shown that his assailants 
were aware of it. For these reasons, cl. 2 
is clearly inapplicable. The matier is, how- 
ever, of no practical importance, as the act 
of the appellants is covered by clause thirdly 
of s. 300, as has been held above, and 
therefore they are guilty of murder 

Ooming now to the question of enhance- 
ment of the sentence, [ may say at once 
that I am unable to accept as adequate the 
reason given by the learned Sessions Judge 
for imposing the lesser penglty permissible 
under the law He has observed that 
though there was no exteduating circum- 
stance but consilering “that there were no 
serious injuries on the head, chest or other 
vital parts of the body the alternative sen- 
tence of transporiation for life would meet 
the ends of justice.” But this circumstance, 
by itself, is no ground for not imposing the 
death „sentence. Cases frequently occur in 
which none of the vital parts have been 
touched, and yet the victim have been 
beaten in a most merciless and brutal man- 
ner and been ptactically pounded to death. 
In such cases, in the absence of any ex- 
tenuating circumstance, the capital sentence 
would „be the only appropriate punishment. 
In the present case, héwever, there are 
other reasobs for whick I do not think it 
fit to interfere with the sentence. Accord- 
ing 0 the evidence of the eye-witnesses, 
there is a clear distinction between the 
cases of the present appellants, and Abu, 
ab&conder. He appears to haye been the 


(2) 10 L 477; 113 Ind. Cas. 333; A I R 1929 Lah. ` 


157; 20 Or. L J 141; 30 P L R 674. 

(3) 7 Luck. 634; 138 Ind. Oas. 123;A I R 1932 
Oudh 186; (1932) Cy. Oas. 443; 33 Or. LJ 561,90 W 
N 285; Ind. Rul. (1932) Oudh 287. . 
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prime mover in the affair, and Pala Singh 
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ment of accounts and made them liable only 


and Waryam Singh took a less prominent ® for the sums actually shown to be collected 


part. It was Abu who waylaid the deceased, 
and both the appellants came tothe spot 
and joined in the attack at his instance. I 
do not, therefore, think that this Oourt 
should interfere with the sentence, in the 
exercise of its revisional powers. It may 
also be stated that Counsel for the Crown 
does. not support the application for 
enhancement, which had keen made by a 
relation, of the deceased. Wor the foregoing 
reasons I would dismiss the appeal and 
confirm tha sentence of transportation for 
life passed against the appellants by the 
learned Sessions Judge. I would also reject 
the application for enhancement of sen- 
tence. ` 
Ram Lall, J.—I agree. 


B. Appeal dismissed. 


PATNA HIGH COURT 
Civil Appeals Nos. 861 and 862 of 1936 
September 5, 1938 
Wort, Aa. O. J. 
ARI OJHA AND ofaurs—Deranpants— 
APPELLANTS 
TETSUE 
RAMJATAN OJHA— PLAINTIF — 
RESPONDENT 

Principal and -“‘agent—Suit against agent for 
accounts of rent collested—Somegrent becoming time- 
barred due to negligence of agent—Landlord, whe- 
ther can recover from agent rent not collected. 

A landlord brought a suit for accounts of rent 
of certain year against an agent engaged by him 
to collect rent from the tenants. The evidence 
showed that the agent had not properly collected 
rent and had not taken proper and necessary steps 
to recover the rent and that he was guilty sof neg- 
ligence.. Due to agent's negligence, some of the rent 
due had become time-barred : 

Held, that thé landlord was entitled to recover 
from agent therent which was pot recovered owing 
to agent's negligence. $ 


O. As. from the decision of the Sub-Judge, 
First Court, Chapra, dated June 15, 1936, 

Mr. :S. N. Roy, for the Appellants. a 

Mr. Ganesh Sharma, for the Respon- 
dent. : TAA 
- Judgment.—These appeals are by the 
defendants: The claim agaihst thena-was 
for an account. The plaintiff was a coe 
sharer landlord and his chim was with 
‘regard to the years 1337 to 1340. It would 
appear from the judgment that the Judge in 
* the Court below, acting upon the Commis- 
‘sioner’s report, has accepted the defendants’ 
case as regards the. years 1339 and 1340, 
that is to Say, he has accepted their state: 


. 


by them. . As regards the years . 1337 
and 1333 the case is otherwise, the Judge 
having given judgment for the plaintiff for 
the full amount on the footing “that the 
defendants were guilty of negligence in not 
or ltepbing the rents due to the plain- 
tif. $ ; 

It is rather difficult to find a question 
of lawin this case, but Mr. Roy contends 
that the subject-matter of this suit should 
be limited to the mere rendering of an 
account, and that the plaintiff should not be 
entitled to recover anything other than that 
shown by him to hive been collected by 
the defendants, theagents. With that con- 
tention I cannot agree. It is based ou the 
old rule thahin certain circumstances the 
principal was entitled to ascertain the 
account in equity; by that ewas meant to 
ascertin the account dn tite Court of Ohan» 
cery which had a different method of pro- 
ceeding and in certain circumstances was 
more fit to take an account than a Court of 
law. Even in England since 1872 that 
distinclion has disappeared and it certainly 
has no application to India, ‘The quesjion 
that really arose was whether the plaintiff 
having claimed an account was eatitled to 
recover, in the events “which happened on 
the footing that the defendants were guilty 
of negligence. Iam not surprised that the 
Judge in the Court below has 
conclysion at which he has arrived for the 
reason that the defendants throughout 
denied their agency. They denied their 
agency before the trial Court and they fur- 
ther denied their agency before the Commis- 
sioner, although the trial Judge camé to the 
the conclusion that they were in fact the 
agents of the plaintiff. It is their attitude 
if these matters which has led the learned 
Judge in the Court below to the conclusion 
at which he has arrived. Now .the Judge 
rightly states that there was in fact neglect 
in collecting during the years 1337 and 2338, 
as the rents had not only not, been collect- 
ed but*the actions for those rents were 
barred by limitation. It is a highly 
technical point to suggest that the plaintiff 
could not recover his dues because rents 


come to `° 


were not collected by reason of negligefce - 


of the deferwdanta, his agents. The Judge 
has been satitfied that the defengants made 
ho effort to bring rent action, to borrow-the 
name of the plaintiff or tottak8 any of the, 
ordinary precautions which an agent would 
doin the circunistances; and although it is 


not conténded to be so, but even if it were, , 


` . . 
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I should have gréat difficulty in coming to 
the conclusion that there wis no evidence 
of negligence against the ageats. 

Taking all the circumstances into con 
sideration, I think itis impossible to hold 
that the learned Judge has in any way mis 
directed himself on a point of law by 
finding that the agents ware liable for the 
years 1337- and 1338. Although merely 
these matters are nbi the proper basis for 
a judgment, it would appear that possibly 
if rfot probably, the agents had in fact col- 
lected-rents for which they had not account- 
ed. That they had nol accounted, of course, 
sufficiently appears from what I have 
already said. In those circumstances I find 


` no ground for reversing the decision of the 


- interest of another. 


learned Judge in the Court below and the 
appeals, therefore, failand must be dismiss- 
ed with only ona set of costs. , This judg- 
ment will govern both Second Appeals 
Nos. 861 and 892 of 1936. 

8. e Appeals dismissed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeals Nos. 1006 and 1007 


ae of 1936 
` e October 18, 1938 
Muuta, J. 
RAM NARAIN —PLAINTIFR—APPELLANT 
versus 
RAM NARAIN AND otaers—DrrenpaNnts— 
Res Pon DENTS 
Civil Procedure Code (Act V of 1908), s li— 
Words ‘capacity’ and ‘taille’, significance’ of— 


Person suing in one case as decree-holder and in 
another as zemindar —Capacity or title, if differs 
-Compromise between decree-holder and defendant 
in suit for ` declaration that property attached 
belonged to judgment-debtor— Defendant acquiring 
right to,oceupy property attached, under compromise 
-Subsequent suit by deorze-holder as zemindar for 
possession, if barred. 

In the eye of the law, » person occupies the sante 
capacity solong as he sues or issued for himsdilf 
and in his own interest. The fact that in one case 
he sues as a decree-holder and in ‘another as a 
zemindar makes no differencg in his capacity which 
is in each case hi? individual capacity. The 
difference in such cases*is not one of capacity or 
title as contemplated py 8. 11, Civil Procedure 
Code, but that of causes of action. The change.in 
capacity oq title which matters in theeye of the 
law takes place only when in one case he sues or is 
sued, for himself in his individual capacity and in 
another as a jrustee or a person representing the 
Rafiqunnissa Bibi v. Abdul 
Shakur Khan (1), relted on. [p. 67, cole a.] 

Where in a suit by a*decree-holder* for declaration 
that the property, attached by him belongs to 
jodgtnent-debtor, the decreesholder hes entered into 
a compromise With te defendant under which the 
defendant has acquired a‘right to occupy the pro- 
porty attached in consideration * of his payment of 
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%ertain amount to the decree-holder, a subsequent 
suit by the decree-holder for possession ofs the pro- 

erty based on his right as zemindar is bagred as 

he compromise decree inthe previous suit really 
putsup a bar ofestoppq by argument and not 


strictly that of res judicata, | | i 
S. C. As from the decision of the Addi- 


tional Sub-Judge, Esah, dated May 19, 
1936. 
Mr. Baleshwari Prasad, for the Appel- 


1fnt. 

Mr. G. S. Pathak, for tho Respondents. 

Judgment.—These are two second 
appeals (Nos. 1006 and 1007 of 1938) which 
arise out of the same suit. The appel- 
lant in both appeals is the plaintiff in 
the suit. The sait was for possession of 
the site of a kotha by demolition of the 
constructions existing thereon and of an 
adjoining ‘piece of land by demolition of 
the walls enclosing it. It was instituted in 
the following circumstances : f 

The plaintif, Ram Narain, who isone of 
the zamindars of the village in which the 
property in dispute is situated, obtained a 
decree for arrears of rent against Ram 
Sahai and others. He put that decree into 
execution andattached a kotha which he 
alleged was owned and possessed by Ram 
Sahai. Thereupon Ram Narain, son of 
Than Singh, whois a respondent in both 
appeals, made an objection under O. XXI, 
r. 53, Oivil Procedure Code, alleging that the 
kotha really belonged to him and he was 
in possession thereof. This objeetiun was 
dismissed by the tirst Court, * but allowed in 
appeal with the result thatthe kolha was 
released from attachment. The plaintiff 
then filed a suit under O. XXI, r, 53, Civil 
Procedure Gode, on September 11, 1931, 
(No. 459 of 1931) claiming a declaration 
that the kotha in question was owned and 
possesged by Ram Sahai and was conse: 
quently liable tosale in execution of the 
plainfili’s decree against Ram Sahai and 
others. ‘Chat suit was, in toe frst insiance 
decreed ex parte® against the respondent 
Ram Narain, who alone was contesting 
it. It appears tnat on the date on which 
the ex parte decree was passed, the Coun- 
sel appearing for the praintiff made a 
statement thal the relief claimed by the 
plaintiff was confined to the materials of the 
kothae That ex parte decree was, howewer, 
set aside upon an applicition made by the 
respondent Ram Narain, who then proceed. 
ed to file a written statement, in which 
he put forward the case that the kotha 
“in dispute had heen built by him l4 or 15 
years ago with the permission of several 
zamindgrs of the evillage, and that Ram 
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Sahai, the judgment-debtor of the plaintiff, 
had ng right of any kind in that kotha, 
There is nothing to show that the respon“ 
dent Ram Narain was aware’of the fact 
that the relief originally claimed by the 
plaintiff had been modified by a subse- 
quent statement of the plaintifi’s Counsel as 
mentioned above. The suit ended in a 
decree based upon a compromise between 
the parties. The compromise is to be found 
on the record in the shape of a statement 
made by the parties’ Counsel. As the 
question which arises for consideration in 
these appeals turns principally upon 8 
correct interpretation of this compromise, 
I consider it necessary toset it out in 
extenso. Literally translated, it runs as 
follows : 

.“We, the parties, have arrived at the following 
settlement, that if defendant No. 1 (Ram Narain) 
pays a sum of Rs 36 to the plaintiff by June 1, 1932, 
the plaintiff's suit shall be dismissed and the 
parties shall bear their own costs. And the plain- 
tiff shall set off the said amountagainst his decree 
of the Revenue Court, And if defendant No. 1 fails 
to pay the said amount within the prescribed period, 


then the plaintifi’s suit shall be deemed to have been 
decreed with costs,” 


A decree followed upon this compromise 
at agreement between the parties, but 
itis to be noted that besides incorporate 
ing the above-mentioned terms, the decree 
eontains an addition to the following 
effect : 

“Then the plaintiff's suit shall be deemed to have 
been decreed with, costs, that is, the materials of a 
kutcha built house bounded as given below.... ... 
shall be liable to attachment @nd salein execution 
of the decree No, 135 of 1928, dated December 19, 1928, 
Ram Narain v. Ram Sahai and others”. 


Itis admitted that the respcndent Ram 
Narain carried out his part cf tke agree- 
ment by paying thesum of Rs. 36 to the 
plaintiff, The legal effect of this decree is 
the principal point which arises fof consi- 
deration’ in these appeals. On January 
25, the plaintiff instituted the suit dut of 
which these appeals arise. In this suit 
the plaintiff's case is that the kotha in 
question was originally in the occupation 
of one of his tenants named “Parmai, who 
was the father ,of Ram Sahai and died 
about 15 years ago. . Upon his death his 
son Ram Sahai, who was then a minor, 
became entitled tothe kotha, but as he 
lived with some of his relatidns in 
another hcuse, the fotha remained un- 
occupied and gradually fell into ruin and 
finally collapsed about six years ago. Tak- 
ing advantage of these facts, the respondent 
Ram Narain who lived withsome of his 
relations in an adjacent house wrongfully 
took pogsession of the‘kotha and ccnnected 
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it with the house in which he lived by 
opening adoor of communication in bet- 
ween, Lateron, about four years ago, he 
encroached upon an adjoining piece of 
land belonging to the plaintiff . and took 
possession of it by enclosing it with walls 
all round and turning it into a compound. 
The plaintiff alleges that Ram Sahai, who 
alone was entitled to , occupy the kotha, 
abandoned it some time ago and gave up 
his residence in the village so that.the 


plaintiff as one ofthe zamindars of the 


village bas the right to re-enter upon the 
site of the kotha. On these allegations he 
claims possession of the site of the 
kotha aud of the adjoining piece of land 
by demolition of all constructions standing 
thereon. 

The respondent, Ram Narain, who alone 
has contested the suit, has raised several 
pleas but the only one with which we are 
concerned in these appeals i$ thatlhe com- 
promise decree refered to above which 
was passed in Suit No. 459 of 1931 operates 
as res judicata in the present case. He 
doesnot deny the proprietary right of 
the plaintiff asa zamindar in the site of 
the kotha and the adjoining piece of land, 
but he claims in effect that he has acqtired 
the right to occupy the kotha and the land 
by virtue of the comprqmise in ithe previ- 
ous suit. The’ first Court allowed that plea 
to prevailin respect of the kotha, but not 
in respect of the adjoining piece of land 
and consequently decreed the suit in part. 
Tne plaintiff appealed from that decree in 
so far as it dismissed his claim in respect 
of the kotha. The respondent Ram Narain 
filed a cross-appeal in respect ofthe 
adjoining piece ofland. The lower Appel- 
late Court has disposed of both the appeals 
by the same judgment dismissing the plain- 
Wil's appeal and allowing the cross-appeal 
made by the respondent Ram Narain, on 
the ground that the compromise decree in 
the previotis suit operated as res judjcata 
not only in respect*of the kotha, but also 
in respect of the adjéining ‘piece of land. 


Hence these two second appeals by the 
plaintiff. : 
The main argument on behalf of the 


plaintiff-appellant is that his capacity in 
the previous suit was that of, a decyee- 
holder trying to execute his decree and was 
entirely difierente from his capacity in the 
present suit which isthatof # zamindar 
tryingto enforce: hiss propyetary right. 
Hence it is contended that he cannot be 
said to be litigating under the same title 
in both suits within the meaning. of 8. “11, 
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Civil Procedure-Code and consequently the 
decree in the previous suit cannot 
operate as res judicata in the present 
case. In my judgment, this argument resis 
upon a misapprehension of the true 
Significance of ‘capacity’ and ‘title’ as 
contemplated by the law. In the eye of 
the law, a person occupies the same 
capacity so long as ke sues or is sued for 
himself and in his own interest. The fact 
thet in one case he suesas a decree: holder 
andin another as a zamindar makes no 
difference in his capacity which is in each 
case his individual capacity. The 
difference in such cases is not one of 
capacity or title as contemplated by s. 11, 
Civil Procedure Code, but that of causes of 
action. 

The change in capacity or title which 
matters in the eye of the law takes place 
only when in gne case he sues or is sued 
for himself in his individual capacity, and 
in another, as a trustee or a person re: 


presenting the interest of another. The 
same View of the law was taken by 
Ashworth, J, in Rajiqunnissa Bibi v. 


Abdul.Shakur Khan (1). I, therefore, hold 
that the appellant's contention isnot sound 
and’ cannet prevail. [ am further of the 
Opinion that the appellant’s argument does 
not meet the real poimt in the case set up 
by the respondent Ram Narain, but only 
tries to demolish. a plea which in its con- 
ception and construction is not strictly 
accurats. I think the compremise decree 
inthe previous suit really puts up ‘a bar 
of estoppel by argument and not strictly that 
of res judicata. 

The respondent's defence in effect is that 
by virtue of the compromise or agreement 
between him and the plaintiff in the previ- 
ous suit, he is entitled to remain in occupa- 
‘tion of the kotha and tke land in dispute 
and the plaintiff is estopped from enforcing 


. his right as a zamindar to take, possession 


of the property. The simple question for 
consideration, thetefore,is : what is the 


| true interpretation ‘of the compromise bet- 


ween the parties in the previous suit. 
On behalf of the respondent it is contended 
‘that he Paid Rs. 33 to the plaintiff ia the 
previous suit as a consideration for being 
allewed to remain in occupation of the 
property in dispute and the glaintiff got 
his suit dismissed “on tht payment and 
agreed nof to enforce his 
gamindar $o eject ihe respondent from 
‘the property and .to take posssssion 


(WA IR 1929 All 400; 116 Ind. Cas, 738; Ind. 
Rul, (1929) “All 594, . 
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thereot. Upon a careful considbration of 
the terms of the compromise in thè light 
of the pleadings of, the parties in the 
previous suit and all the surrounding 
circumstances, I think the respondent's 
contention is well-founded so far as the 
. kotha in dispute is concerned though not 
in respect of the adjoining land. The 
dispute in that case was clearly confined to 
the kotha and had nothing to do with the 
adjoining land. The lower Appellate Court 
has relied upon certain documents for 
holding that the adjoining piece of land 
which was admittedly inthe respondent's 
possession at the-date of the previous suit, 
was alsothe subject cf dispute in that 
suit. The documents upon which the lower 
Appellate Couri has based its, finding 
in respect of the adjoining piece of land 
are the plaint in the previous suit,a site 
plan filed therein and the compromise 
dezree. ; 

All these documents give the boundaries 
of the house cr kothain dispute in that 
suit. The lower Appellate Court upon an 
interpretation of these boundaries has 
arrived atthe result that they include the 
adjoining piece of land, .I have carefully 
perused the plaint and the compromise 
decree, but I do not find anything in either 
of them even to suggest that the subject 
of dispute in that suit was not merely the 
kotha but also the adjoining land. On the 
other hand, the northern boundary of the 
kotha in dispute*as given im all these docu- 
ments is stated to be some land belonging 
tothe plaintiff, and itis admitted that the 
piece of land in dispute in the present 
suit lies immediately to the north of the 
kotha. Asregardsthe site plan referred 
to by the lower Appellate Court, I find that 
it was filed in the previous suit mot by the 
Plaintiff, but by the respondent Ram Narain 
who claimed inhis written statement that 
he was in possesion not only of the kotha, 
butealso of some land lying immediately 
to the north of it. The lower Appellate 
Court appears to have overlooked the fact 
that the copy of the site ptan whichis on 
the retord ôf the present case is signed by 
Mewa Ram, who wasthe Counsel for the 
respendents.’ It is obvious that no infer- 
ence adverse to the, plaintiff can possibly 
be drawn fropmethe fact that in this site 
plañ which was filed by the, respondent to 
explain his written statement in the pre- 
vious suit, the land immediately to the 
north of the kotha in dispute was 
described as the respondent's sehan, It 
is thus clean that the findifig of the 
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lower Appellate Cour! ia respect of the 
land adjoining the kutha in 
not based upon any evidence but entirely 
upon amisconstructich of certain docu» 
mentsand does not consequently have a 
binding effect. 


The result, therefore, is that I allow the. 


Appeal No. 1006 of 1936 and, setting aside 
the decree of the lower Appellate Court sb 
far as it relates tothe land adjoining the 
kotha in dispute, restore that of the trial 
Oourt. Appeal No. 1007 of 1936, which 
relates to the kotha in dispute, is dismissed. 
The parties shall bear their own costs. 
Leave to appeal by. way of Letters Patent 
is refused, 
Appeal No. 1006 allowed; 
8. Appeal No. 1007 dismissed. 
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PATNA HIGH COURT 
Criminal RENED Aoa No. 533 of 


193 
October 14, 1938 
JAMES, J. 
JADU RAM—PETITIONER 
versus 
EMPEROR— RESPONDENT 
Factories Act (XXV of 1934), s. 77, Rules framed 


‘ünder, r. 12 (1)—Employee in rice mill falling in 


pit containing hot water and dying as result of 
scalding—Pit not*generally containing very hot 
water—Pit fenced on three sides and one side kept 
open for approach—Manager, if can be convicted for 
not observing T, 72d 1). . 

The rules framed under the Factories Act, do not 
require a place like a pit, containing hot water 
used for silting wood which is used for the pur- 
poses of the factory, to be fenced in such a manner 
as to be completely unapproachable. It is sufficient 
if it is fenced in such a way that nobody would 
cross that way and fall into the pit by accident. 

An employee ofa rice mill fell into a pit which 
contained hot water with the result that he was 
severely scalded and died the next day. The pit, 
which on the occasion of the fatal accident con- 
tained very hot water, ordinazily contained water 
which was warm but not very hot. It was fenced 
on three sides, but the fourth side was left open 
for the purposes of approach ; 

Held, that the manager was not liable to be con- 
victed for not obsegving xr. 72 (1) of the Rules 
framed under the Factories Act, and for failing to 
fence the pit. 4 

Or. R. P. against an order of the Sessions 
Judge, Gaya, dated June 27, 1938. o 

Mesers. Sarjoo . Prgsad and Radha 
K. Sahay, for the Petitioner | 


The Assistant Government Advocate, ® for 
the Crown. . 

Order.—On June 22, Akbar Mian 
working ina rice millin Gaya fell into a 
pit which contained hot water with the 
result thal.he was severely. scalded and 


. 


dispute isẹ 


iso iä 


died the next day. After the accident, the 
manager of the mill was prosecuted for 
having failed to fence the pit and he has 
been fined two hundred rapees for not 
observing r.72(1) (a) ofthe Rules under 
the Factories Act. Mr. Sarjoo Prasad on 
behalf of the manager argues that the pit 
should be regarded as having been securely 
fenced; and in the second place that it was 
nct a it which would be governed by 
the provisions of r. 42 (1) of the rules under 
the Act. The pit, which on the occasion of 
the fatal accident contained very hol water, 
ordinarily contained water which was warm 
but not very hot used for the purpose of 
silting wood which was used in the factory. 
It was fenced on three sides, but the fourth 
side was left open for the purposes of 
approach; and I consider the argument of 
Mr. Sarjco Prasad. to be reasonable, that 
the rules do not require a place of this 
kind which is used for the purposes of the 
factory to be fenced ih such a manner as 
tobe completely unapproachable. It was 
fenced in such way that nobody would 
cross that way and fall into the pit by 
accident; and ifthe Ohief Inspector of 
Factories considered that further fencing 
was required, he should have igsued* an 
order on the manager under s. 26, Fac- 
tories Act. It Zfurther, appears from the 
evidence of the Inspector himself contained 
in his report onthe enquiry which fol- 
lowed the accident thatthe water in the 
pit is never very hot and though it-might 
be something more than lukewarm, it 
dces not appear.that this pit could be dese 
cribed as a pit ordinarily containing hot or 
injurious substances, so that “it was “not 
such a pit as was affected by the pro. 
visions of r. 72, oo 
It is pointed out that the plan which is 
on the record of the’ case indicates that 
Akbar Mian cculd not have fallen into this 
pit in the Course of his homeward journey 
because it was fenced on three sides, so 
that it would be netessarily avoided by any 
ordinary passenger; dnd there appears to 
be no foundation tor thé cpinion expressed 
by the Magistrate that it was lack ofa 
fence which caused this loss of fife. The 
map appears to indicate that Akbar Mian 
climbed over the fence in order to reach 
the pit whigh he could .presumbly have 
easily done, or that Le e went deliberately 
out of hiswayin order to &pproach it 
from the soutnernbide where gthere is an 
opening., In any view of the matter, if 
does not appear that tHe matager was 
liable to conviction for failing “to fehce i. 
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the pit, because in the first place the pit. 
was fenced, dnd in the second place 
it was not a pit which ordinarily con 
tained any hot or injurious subtance.. 
The finding and order of the trial 
Court are set aside and the  patitioner 
is acquitted. The fine, if paid, will be re- 
funded. : 
8. . Order set aside. 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 28 of 1938 
; | June 7, 1938 
Rogata, O. J. AND BRAUND, J. 
P. JOANSTON —APPELLANT 

f f VETSUS 

OFFIOIAL LIQUIDATOR, HIGH COURT, 
RA NGOO Y— RESPONDENT. 

Transfer of Property Act- (IV of 189D, s. 55 (4) 
— Sale -- Covenant to pay purchase price and covenant 
to pay money if future—Distinction—Transferor 
transferring his property*-Transferee agreeing to 
certain thing—Transferee going in liquidation— 
Transferor, whether can claim charge under s. 55 
(4)—Company—Liquidation—~Offictal Liquidator re- 
presenting company—Position of Whether bound 
to call claimants before him and make enquiry. 

There is a world of difference between a covenant 
to pay the purchase price and a covenant to pay a 
sum” of mqney in the future: inthe one case the 
consideration consists of money; in the other the 
consideration. consiste of the covenant itself. Webb 
v. Macpherson (D, relief on. [p. 71, col. 1.] 

There was an agreement to transfer certain works 
toa company, the consideration being partly in cash, 
partly in promise to employ the transferor at a 


- _ Certain rate and partly for the allotment of shares 


to the transferor. The company went into liquida- 
tion before these conditions were carried out : 

Held, the transferor could not claim a charge 
against the assets of the company under s, 55. His 
remedy lay otherwise by action for breach of con- 
tract; 

The Official Liquidator representing a company is 
in no different position from anyone else against 


whom a stranger or a third party makes a claim. 


His only duty is to ccnsider and if he thinks it js 
an admissible claim, toadmit it, and if he thinks 
it an-inadmissible claim, to reject it; and accord- 
ingly the Official Liquidator is not bopnd to callon 
the claimant to appeal before him and make en- 
quiry. (p. 70, col. L] e s 

O Misc. A? against the order cf High 
Court, in Civil Miscellaneous No. 290 of 
1936, dated March 8, 1938. 

Mr, Atsyangar, for the Appellant. 

Mr. Surridge, for the Respondent. 

Braund, J.—This is an appeal from a 
judgment of Shaw, J., which arises in the 
matter of the Burma China, Clay Works, 
Lid. in liquidation. That company was 
incorporated on January 22, 1935, and the 
purpose of ifs incorporation was to purchase 
and to .carıy om a’  fire-bricks works 
which had formerly belonged to a, gentle: 

hee ae: Jes 
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man named Mr. Johnston. On sdanudry 


15, 1935, that is seven days befere the 
incorporation of the company, Mr. Johnston 
entered intO an agre@ment for the sale of 
his fire-bricks business. I need only refer 
briefly to that agreement for the purpose 
of pointing out whai the consideration was. 
The main consideration consisted of a sum 
ef Rs. 1,17,000 which was to be satisfied by 
payment of Rs. 12400 in cash and the 
allotment of 1,051 shares of Rs. 100 each 
to Mr. Johnston or his nominees. It has 
to be observed’ that the whole of that 
consideration was satisfied. 

The agreement then went on to provide 
that the vendor, Mr. Johnston, was to be 
employed as the company’s manager for 
a period of three years, and it has tobe 
observed in passing that he was in fact 
soemployed although the company went 
into liquidation before the period of three 
years was completed. The company’ also 
covenanied to take over and indemnify the 
vendor against certain liabilities of the old 
business. And eventually by cl. 6 it was 
provided in the events which actually 
happened, that the vendor should become 
entitled to 624 further fully paid-up shares 
in the capital of the company upon the 
expiration of two years from ths date of 
the agreement. There was that intervening 
period because in the meantime, certain 
other parties, Messrs. Finlay Fleming & Oo, 
Ltd , had a two years’ option within which 
they could take eup those shares; but in the 
events that happened they did not, in fact, 
take advantage of that option. The winding 
up order was actually made on January 21, 
1937, that is two years less one day 
after the date of ths incorporation of the 
company; and the Official Liquidator in 
due edurse went into possession. 

Those are the circumstances which gave 
rise tə the application made by the letter 
dated November 23, 1937, addressed to the 
Offgial Liquidator by Mr. Johnston. I 
propose to read that letter. It says: 

i ir, . 
` My vendor's lien on the propeyty taken over from 


-me by Burma, Ohina Clay Works, Ltd. 


Asyôu are aware the Burma China Olay Works, 
Ltd. failed to pay the balance of the agreed purchase 
price being 621 shares of Rs, 100 each fully-paid and I 
have, “under s. 55, Transfer of Property Act, a charge 
upon the property in the hands of the buyer for that 
part of the ,pufchase price remaining unpaid 
amé@unting, without interest, to Rs. 62490. You are 
also aware. that under s. 101 of the same Act ‘no 
subsequent mortgagee is entitled to foreclose or 
sell without redeeming the prior charge or subject 
thereto’. ` 

I should be glad, therefore, if you will officially 
admit my claim asa secured creditor fœ Rs, 62,400 
e 
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plus inteyst, this claim to rank prior to that of 


Messrs Finlay Fleming & Co , Ltd. 


I may say that it isnot possible for the company tog 


issue the shares as the company has gone into liquida- 
tion and such issue woul@ be void under s. 227, 


Companies Ast. 
: Yours faithfully.” 

On January 8, 1938, the Oficial Liquidator 
replied to that. He said: 

“I have read the letter. I am of opinion that his 
claim is not tenable and I am also satisfied that 
Messrs. Finlay, Fleming & Co. only have a mortgage 
ores all the assetsof the Burma China Clay Works, 

td. : 

Under the above circumstances, I reject the claim 


put in by Mr. P. Johnston.’ 

Some comment has been made by the 
learned Advocate who has appenred for the 
appellant, to the effect that the Official 
Liquidator was guilty of some impro- 
priety in not summoning before him the 
appellant and calling for documents and 
otherwise making what T might describe as 
a public judicial enquiry in this case. I 
desire to makeit clear that for my part 
I do not share that view. The Official 
Liquidator representing a company is in no 
different position from anyone else against 
whom astrangerora third party makes a 
claim. His only duty is to consider, and if 
he thinks it is an admissible claim to 
admit it, andif he thinks it an ia- 
admissible claim to reject it; and 
accordingly I think that the Official 
Liquidator in this case acted quite properly 
and that the appellant has no ground 
for complaint ùpon the ground that the 
Official Liquidater did note call upon him to 
appear before him. 


The appellant then filed a petition before 
Shaw, J. dated February 3, in which he 
asked to have the decision of the Official 
Liquidator reversed and for what he des- 
cribes as his claim to be recogniged. In 
other werds what he is really asking for 
is a declaration that he is entitled to a 
charge under s.55, Transfer of Property 
Act, for this Rs. 62,400. “And that is the 
question which was considered by the 
learned judge and which falls to be 
considered by us on appeal. It is ngacessary, 
I think, at that “point for me to read s. 55, 
sub-s. 4, Transfer of Property Act. ft reads 
thus : 


“The seller is entitled é 
(a) (We are not concerned with this sub-para- 
s 


aph.); 
ab Where the ownership of thé praperty has passed 
to the buyew before payment of the whole of the 
purchase money, to a charge upon the property in 
the hands ofthe buyer for the amount of the pur- 
chase money orany part thereof remaining unpaid, 
and for interest on such amount or part,” 

It is, therefore, obvious that the first con- 


e . 


sideration that has to be taken into account . 
is whether or not the ownership in the pro-~ 
perty over which a charge is claimed -hag 
Passed to the buyer. Now, in this particular 
case, all that the company has so far got is 
Possession of the property. There has 
been noconveyance or transfer* of the 
property tothe company, and all that has 
happened is that with the consent of the 
vendor the company fas gone into posses- 
sion ; and it is conceded, and I may say. 
frankly conceded, by Mr. Aiyangar, Who 
appears for the appellant, that in this case 
he cannot contend that ownership of the 
property has passed to the buyer. And that, 
as it stands, is a fatal obstacle to the ap: 
plication that was made before Shaw, J., 
and must necessarily be a bar to the 
appeal before us. It is obvious that it is 
necessary that ownership should pass to the 
buyer, because if, that were not so, the- 
vendor would be merely claiming a charge 
or lien over that whick is still his, which is 
absurd, and therefore that short ground, 
which, as I have said, rests for its facts 
upon the admissions of the appellant, must 
alone necessarily afford a reason why we 
must dismiss this appeal. Ss 
It is however right, in defence tq the 
judgment of the learned Judge in the Ooart 
below, that I should say that there were a 
number of other grountis discussed by him ` 
upon which he was risht in dismissing the 
application, The most imporiant of those 
grounds was possibly this: As I have 
already said, all that remained of this 
Consideration to be satisfied was that the 
appellant was, at a distance of two years 
from the date of the agreement, entitled 
to claim an allottment of 624 shares, and 
that was impossible of performance by 
reason of the liquidation of the company. 
Now, s. 55 (4) requires that the charge 
Ypon the property in the hands of the 
buyer shall be for the amount of the pur- 
chase money or any part thereof remaining 
unpaid. It is difficult to see how the 
failure of the company to fultil a future 
covenant toallot shareg can be described 
asa failure to pay the purchase money or 
part of it. What in reality it is, that it is 
a breach of a contract pure and simple 
and nothing more. In the same way, it 
is said that the other part of the consi- 
deration kere which has failed consists; of 
the fact that the appellant, instead of being 
emploved for the full term of three years, 
has only been employed fera*term of two 
years as the manager of the company. That 
again, | think, cannot : possibly be des- 
T: 6 
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cribéd. as falling under a. 55 (4) of the 
Act, aad as being a failure to pay the 
purchase money. That again is a pure 
question of breath of contract. 

As the learned Judge has pointed out, it 
has already beea considered and decided 
by the Judicial Committee of the Privy 
Council in Webb v. Macpherson (1), that 
there is a world of difference between a 
covenant to pay the purchase price and a 
covenant to pay a sum of money in the 
future: in the one case the consideration 
consists of money; in the other the consi- 
deration consits of the covenant itself. And 
that is so even when it is applied to terms 
of money. But this is an a fortiori caso, 
because here the covenant was a coven: 
ant merely to allot shares at a future date 
and in a contingency, Moreover, it is 
difficult te see upon what fround the 
appellant can assess the purchase price in 
respect of whith he claims a lien at the 
face value of the 624 sĦares.to which he said 
he was entitled. If indeed, which is 
contrary to my view, this covenant to allot 
624 shares can be assessed in terms of the 
purchase price at all, it seems to me that 
it is a complete fallacy to suppose that it 
must*necessarily be the face value of the 
shares, . or indeed a fixed sum of any sort 
or kind. What in trath and in reality it 
is, that the appellant claims what amounts 
to damages for breach of a pure contract 
on the part of the company to allot ghares 
in a particular contingency. . 

_ I am quite unable to see that that amdunts 
1n any sense to a failure to pay the purchase 
money, or that it falls under s. 55 (a). In 
deference to the learned Judge, therefore, 
although this appeal falls to be decided 
upon the first point alone, I wish to point 
out that we do not, in any way, differ from 
the decision of the learned Judge on the 
other points. It remains for me to say 
this, that although it has been necessary to 
dismiss this appeal and hence in effect to 
declare that the appellant has no charge 
upon the property under s. 55 (4), Transfer 
of Property Act, névertheless it may well 
be that in another application in another 
place he “might be able in the liquidation 
to sustain a claim to prove for any loss he 
hase suffered by reason of a breach of 
contract. Isay nothing as to ébat, except 


that, all questions of that find remain open - 


and that al? that has been decided as a 
résult of thiseappeal is that the appellant 
is not entitled to a vendor's charge on the 
RI 3] Q 57; 301 A 238; 8 Sar. 554; 80 WN 41 
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property ia the hands of the Liquidator 
gader s. 55 (4), Tranfer of Property Act, 
Accordingly, this appeal must, in my opi- 
nion, be dismissed. ° 

Roberts, C. J.—I agree. The claim set 
up and rejected by the Official Liquidator 
was fora lien and was expressed to be 
under s. 55, Transfer of Property Act, 
añd the appeal before us deals with that 
claim alone and lies within a narrow com- 
pass. The claim was fora charge on 624 
shares which the Burma China Olay Works, 
Limited, had agreed to allot to him in 
the event of Messrs. Finlay, Fleming & 
Oo. Ltd., not exercising an option under 
the agreement for sale of these Ola 
Works to the Oompany whic 
was formed to take over and work them. 
Bat s. 55 has no application to the present 
case. The Oompany which bought the 
property obtained possession, but there 
was no transfer executed, and therefore 
the ownership of the property has not 
passed. This is rightly conceded by Mr. 
Aiyangar, who could have taken no other 
course than that which he took when he 
saw the difficulty which no lawyer would 
have been able to surmount. 

Moreover, there is nothing here which 
can be described as ‘purchase money’ under 


s. 55. There was an agreement to transfer,” 


the consideration for which. was, partly in 
cash, partly in promise to employ the 
appallant as manager at a certain rate, 
and partly for ¢he allotarent of shares, 
There may be ao appropriate remedy for 
any breach of these covenants. Weare 
not dealing with that, and nothing we say 
must prejudice any claim which might 
later be raised. But, as stated in 
Webb v, Macpherson (1), there is a distinc- 
tion between cases in which the consi- 
deration isa covenant and those in which 
itis money itself. Tae covenant to allot 
shares is not “purchase money,” and no 
right arises under s. 55, Transfer of 
Property Act. Accordingly, 1 agree that 
this apgaal must be dismissed. Advocate’s 
Fee ten gold mohurs in *respact of the 
Official Liqhidator and five gold mohurs 
is respect of Messrs. Finlay, Fleming & 
Co., Led. 

s. e Appeal dismissed, 
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‘PATNA HIGH COURT 
- Appeal from Appellate Decree No. 867 
i of 1936 
xi December 19, 1938 
FazL ALI AND VARMA. JJ. 
AKHAURI THAKUR PRASAD AND OTHERS 
; — APPELLANTS 


versus 
e 
DWARKA SINGH AND OTAERS—PLAINTIRFS 
` AND JADU SINGH— Drrenpsant— 
RESPONDENTS 

Tort—Damages — Suit for loss sustained by 
diversion of channel by defendanis—Opening made 
by defendants in 1928 and suit brought for deelara- 
tion and injunction against plaintiffs—Suit dis- 
missed in 1930 and second appeal dismissed in 
1933— Opening continuing to exist till after decision 
in second appeal — Allegation in plaint that 

laintiff could not close opening due to obstruction 
by defendants—There was held no contributory 
negligence and defendants were liable for loss 
sustained. 

Plaintiffs brought a suit in December 1934, to 
recover from defendants a certain sum of money 
as damages for loss sustained by them as a result 
of the diversion of a water channel by the defend- 
ants. The defendants cut an opening or khanr in 
this embankment sometime in 1928 and afterthat 
they brought a suit for a declaration and permanent 
injunction against plaintiffs. The suit was dis- 
missed in February 1930 and second appeal was 
dismissed in October 1933. The plaintifis alleged 
that the opening continued even after the suit had 
been decided by the trial Court and that the 
plaintifis themselves could not close the opening 
on account of there being obstruction on the 
part of thedefendants. The opening continued to 
exist even after October 1983; 

Held, that no question of contributory negligence 
the wrong com- 
mitted in the first instance by the defendants 
continued till the opening was filled up and the 
mere fact that the plaintifis did not take any 
steps to fill up the opening while the litigation 
was still pending did not exonerate the defendants 
from, responsibility for the losses as sustained by 
the plaintiffs. Raghunath Singh v. Achutanand (1) 
relied on, 


A. front a decision of the District Judge 
of Gaya, dated August 31,1936, confirming a 
decision of the Munsifof Gaya, dated Feb- 
ruary 29, 1936. e 


Messrs. S. M. Mullick and Sarjoo Prasad, 
for the Appellants. j 

Messrs. Khurshaid Hasnain afd Raj 
Kishore Prasad, for the Respondents» 


Fazi Ali, J—This is an appeal by all 
the defendants except one Jadu Singh in a 
suit instituted by the plaintiffs to recover 
from them a certain sum *of. money_ as 
damages for loss sustained by them as a 
result of the diversion of a water channel 
by the defendants. The plaintiffs and the 
defendants are interested in two neighbour 
ing villages, named Aganta and Wari, the 
latter being to the east of the former. It 
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appears tbat the lands of Aganda are irri- 
è gated by means of water which comes 


through a Baba known as Pirthia Bandk 
Baha. The Baha comes into village Aganda 
through village Bajaura which is situated 
imnediately to the South of Aganda and in 
Bajaurathe Baha bears plot No. 1251 and 
its eastern embankment bearing No. 1252 
lies between Bajaura en the west and Wari 
on the east. The appellants cut an openin 

or khanr in this embankment sometime * in 
1928 and after that they brought a suit for 
a declaration that the khanr in question 
remains always open in order to enable 
the water of the Pirthia Bandh Baha to 
flow through this khanr to the village 
Wari. In this suit there was also a prayer 
for a permanent injunction to restrain the 


present plaintiffs aud other mukarraridars ` 


of Aganda from filling up the khanr. This 
suit was instituted on Ostober 10, 1928, and 
a temporary injunction was issued by the 
trial Court during its pendency. The’ suit 
was, however,.dismissed on February 24, 
1930, and the appeals preferred by the 
present defendants against the decision ‘of 
the trial Court to the District Judge and 
tbe High Court were dismissed respec- 
tively on Janu .ry 19, 1931, and Ogtober*25, 
1933. The present suit was instituted on 
December 19, 1934. The plaintiffs allege 
in this suit that the opening in ths Bandh 
continued even after the suit had been 
decided by the trial Court and that the 
plaintifs themselves could not close the 
opening cn account cf there being obstruc- 
tion on the part of the present defendants. 
Both the Courts below have decreed the 
suitin part and the defendants other than 
Jadu‘Singh have appealed to this Court. 
The skort point which arises in this appeal 
may be very briefly stated here. The 
pana have definitely alleged in their 
plaint that they could not closethe open- 
ing after the decision of the previous suit 
in 1930 because the defendants offered. 
obstruction to the openfag being closed. 
This allegation has been accepted by the 
trial Court, but the low&ér Appellate Court 
has proceeded on the footing that whether 
any obstruction was offered by tht defend- 
ants or not, the plaintiffs were entitled to 
be compensated for the loss they dad 
suffered oaeaccount of the wrong done by 
the defendafts which was a contjnuing one. 
The point which is raised on Behalf of the 
appellants is that if.the, plaintifis’ case 
about the obstruction. fails, the suit must 
also fail automatically and. that the ‘lower 


Appell&ite Gourt was not justified in setfing 
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up a case for the plaintiffs which does nat 
find a place in their pleadings. 


Now, in para 9 of the plaint it js clearly 9 


stated (1) thatthe khanr remained open till 
1931 (2) that the defendants took away the 
entire amount of water during the period in 
suit, and (3) that on account of this act of 
the defendants, the irrigation of the landa 
of Agenda appertaiping to the plaintiffs’ 
takhta badly enffered. The Court below 
have concurrently found that the opening 
had been deliberately made by the defend- 
ants and that it continued to exist until 
after the decision of the second appeal 
arising out of the previous suit which was 
dismissed on October 25, 1933. On these 
facts, in my opinion, the principles laid 
down in Raghunath Singh v. Achutanand 
(1), fully apply to this case and no quese 
tion of contributory negligence can arise. 
The effect of the wrong ccmmilted in the 
first instance®*by „the defendants continued 
till the opening wag filled up and the mere 
fact thatthe plaintifis did not take any 
steps to fill up the openir% while the liti- 
gation was st:ll pending will not exonerate 
the defendants from responsibility for the 
losses sustained by the plaintiffs. It may 
alg be Pointed out bere that the main 
Point, raised ty the defendants before the 
-learned Subordinate Judge wasthat even 
admitting that the plaintifis had attempted 
to fill up the khanr and were opposed by 
the defendants, the plaintiffs could not 
succeed, because they would have got the 
khanr closed with the help of the. Court. 
‘Thus it cannot be-said that the defendants 
had no opportunity to meet the case upon 
which the learned District Judge has based 
his judgment. In my opin’on, the judgment 
of the District Judgeis correct and I would 
dismiss this appeal with ecsts. 
“ Varma, J.—I agree. 
8 ' Appeal dismissed, 
ae 3 P LW 283; 43 Ind. Cas 374; AI R 1918 Pat. 





ALLAHABAD HIGH COURT 
Stamp Reference in First Appeat No. 283 
. of 1934 
October 17, 1938 
4 Bennet, J. 
DEBI DIN—APPELLANT 
e tersus 8 ® 
SEOR&TARY or STATE gor INDIA -— 
oe s RESPONDENT 
+ Court Fees Act (VII'of 1870), s. 8, Sch. II, Art, 17 
(iv), Sch. I, Art, 1-Order of compensation by 
Tribunal constituted under U. P. Towns Improvement 
Act (VII of 1919)—Appeal against such ‘order, if 
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comes under s. 8—Court-fee payable—Sch. I, Art. 1, 
applicahility of. 4 

An order of compensation passed by a Tribunal 
constituted under U. P. Town Improvement Act ig 
an order of a Civil Courb and the court-fee payable 
ona memorandum of appeal against such an order 
comes under s. 8, Court Fees Act, and is to be paid 
on the difference between the amount awarded and 
the amount claimed by the appellant and it- should 
not be a fixed court-fee under Sch. I, Art. 17 (iv) 
Court Fees Act. 8, 8 will apply whether the appellant 
is the person claiming compensation or whether the 
appellant is the Secretary of State. First Appeal 
No. 348 of 1931, discussed. Special Collector of 
Rangoon v. Ko Zi Na(l), Sheo Rattan Rai v. Mohri 
(2), and F.A. No, 194 of 1931, referred to. Secretary 
of State v. Hindusthan Co-operative Insurance 
Society (3), distinguished. [p. 76, col. 1.] 

Obiter.—The words ‘from a decree’ do not occur 
in ‘Art. 1, Sch. I, of Court Fees Act. No such 
distinction, therefore, can be drawn in regard to 
Art. 1, Sch. I, between appeals from decrees and 
appeals which are not from decrees. [p. 75, col. 1.) 

Reference made by the Taxing Officer, 
dated October 6, 1938. 

Mr. Bankey Behari, for the Appellant. 

Mr. S. K. Dar, for the Respondent. 

Judgment.—This is a reference by the 
Taxing Officer of the following question to 
me as Taxing Judge: 

“Is the court-fee payable on a memorandum of 
appeal against an award by a Tribunal, constituted 
under the U. P. Town Improvement Act of 1919 
under s. 8, Court Fees Act, on the difference 
between the amount awarded and the amount 
claimed by the appellant, or is a fixed court-feg 
payable ?” 

The matter has been fully argued by the 
learned Counsel for the appellant and varj- 
ous rulings have been laid before me. The 
grounds for the appellant are comprsied in 
an application® dated Ottober 25, 1937. 
The facts of the present case are that tl ere 
was a decision of the Improvement Trust 
Tribunal at Oawnpore in regard to com- 
pensation to be paid to Debi Chand, and 
Debi Chand has filed this first appeal be- 
fore t.e High Court claiming Rs. 1,00,000 
more compensation than has been awarded 
to him. The appe!lant has paid a court. fee 
of Rs. 10 only and he claims that this 
amount is sufficient under the Court Fees 
Aĉt, Sch. Lf, Art. 17 (iv), as the courtefee on 
a memorandum of appeal toset aside an 
award On the other hand the Taxing 
Offiger and Stamp Reporter consider that 
the court-fee should be a valorem under 
s. 8, Ccurt Fees Act, and that there is a 
deftciency of Rs. 1,415. The contest is which 
of these two portiens of the Court Fees Act 
should bee applied. ‘aking first Sch. IT, 
Art. 17 (iv), this prescribes a efee of Rs. 10 
for “plaint or memorandum of appeal in 
each of the following suits:......(iv) to sef 
aside an award.” 

Now the Artfcle in question implies that 


a 
. 
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a plaint of memorandum of appeal, and the 
plaint ôr memorandum of appeal should 
ask that an award skould be seb aside. 
This implies that before the plaint, an 
award should have been given between the 
partiers: Such an award «would arise where 
the parties without reference to the Court 
agree that some question as regards their. 
legal rights should be settled by arbitration 
and an award is given by the arbitrators. 
One of the parties is then dissatisfied with 
the award and he files a suit in Gourt 
asking for a declaration that the award 
should be set aside. If the trial Court or the 
Appellate Court grants such a declaration, 
the result is that there is no award and 
that the rights between tke parties which 
the award had purported tosettle remain 
undecided. Now the present case is not a 
proceeding of that nature. The appellant 
before the High Court does not ask that 
the award of the Tribunal should be set 
aside and that he should have no other 
relief. On the contrary, what he asks for ia 
that an award should be granted by this 
Court in appeal giving him an amount of 
.compensalion which is Rupees one lakh 
greater than the compensation awarded by 
the Court below. He therefore contemplates 
that as a result of the appeal, there will be 
an award decreed by this Court. Such an 
appeal cannot be described as an appeal to 
set aside an award. The remedy of setting 
aside the decision of the lower Court would 
only be a part of the remédy asked and 
there is the further remedy of granting a 
larger award. The present appeal, therefore 
will not come under Seb. II, Art, 17 (iv). ` 
. It may be noted that the essential dia- 
tinction between that Article and the present 
appeal is that the Article deals nferely 
with a detlaration, whereas the remedy 
asked by the appellant is the obtaining of 
a sum of money by a degree. The two 
matters are essentially different. This dis- 
tinction has been pointed out by a ruling 
of a Bench of the Rangoon High Oourt re- 
ported in Special Collector of Rangton v. 
Ko Zi Na (1) and the relevant passage 
is at p. 284“. Learned Counsel relies on a 
decision of a learned Single Judge of this 
Ocurt, King, J., which has not keen 
reported and which is dated July 28, 1931 
jn Secretary of State v. Babu Ramji Das 
First Appear No. 348 of 1931. In that 


case, King, J. did hold that an a 
e“ (1)6 R 281; 110 Ind, Cas. 870; A IR on ee 
97 


197. 
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(J 
against an award of a Tribunal under the 
U P. Town Improvement &Æct would come 


tunder Art. 17 (iv) of Sch. II, Court Fees Act, 


and a fixed court-fee of Rs. 10 was sufficient. 
He did not consider the difficulties which I 
have just pointed out and apparently they 
were not brought to his notice. “Neither 
was his attention drawn toa Bench ruling 
of the Allahabad High Court reported in 
Sheo Rattan Rai v. Mohri (2; where it 
was held that an appeal against the distri bus 
tion of an award under the Land Acquisition 
Act was an appaal which could not be 
stamped merely with a fixed court-fee as an 
appeal from an: order, but as the record 
shows an ad valorem courtefee was required 
as an appeal from a decree, and Rs. 2]-12-0 
was further required which was paid. The 
grounds which led King, J. to give his 
decision were that the appeal before him 
was not by the party claiming compensation 
but by the Secretary of State asking 
that the amount of eomfensation should 
be decreased, Section 8, Court Fees Act, 
state as follows:e 

“The amount of fee payable under this Act ona 
memorandum of appeal against an order relating 
to compensation under any Act for the time being 
in force for the acquisition of land for public 
purposes shall be computed according to the difier- 
ence between the amount awarded and the amount 
claimed by the appellant." 

The section uses the words, 

“the difference between the amount awarded and the 
amount claimed by the appellant,” 


The view of King, J. was that the words 
“amount claimed by the appellant” meant 
the amount which the appellant claimed to 
receive and could not be applied to the 
amount which the appellant claimed he 
should pay. He held that in the case of an 
appeal by the person claiming compensa- 
tion against the decisicn of the Tribunal of 
an Improvement Trust, such as the present 
ong before me, the appeal would properly 
bear an ad valorem c.urt-fee under s. 8, 
Court Fees Act, but that in the case of an 
appeal by the Secretary of State, this sec- 
ticn would not appły. In regard to „the 
difficulty felt by King,J. in dpplying the 
words “amount claimed by the appellant” 
to the Secretary of State, the construction 
of these words in the method which *I have 
mentioned does not seem to have occurred 
to him, and on this view, there sis no di- 
culty in applying the wordg to the Secre- 
tary of Staté who is claiming that he should 
pay a less amount. On the otherhand, the 
decision of King, J.r inyolves great diffi-° 
culty in bringing the, case at all under ° 
Art. 17 (iv) of Sch. II, because as I have 

(2) 21 A 354; A W N 1899, 96. Ae 
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pointed out the appellant asks for an award © 59. For the purpose of acquiring land under, the 


to be granted and not for the mere setting 
aside. of an award. The view therefore of 
King, J, involves a greater difficulty than 
thé difficulty which he sought to avoid. 
“The Rangoon case was a case on an 
appeal sby the Government against the 
award of a District Oourt asking that that 
award should be decreased, and the Bench 
of the Rangoon High Court held that if 
8. 8, Court Fees Act, was not applicable, the 
provisions of Art. 1, Sch. I must be applied 
and the result would be the same in either 
case that an ad valorem court fee must be 
paid. Another point was mentioned by 
learned Counsel in regard to the judgment 
of King, J. and that was that the Town 
Improvement Act speaks of the decision of 
the Tribunal as an award and therefore 
apparently he contrasted it with a decision 
of the District Judge under the Land 
Acquisition Act which by an Amending Act, 
Act XIX of 1921, myst be deemed to be a 
decree under the Code of Civil Procedure, 
and he proceeds to say that as it was an 
appeal against the decree therefore an ad 
valorem court-fee will be payable under 
Sch. I, Art. 1. This appears to imply that 
King, J. thought that an ad valurem fee 
under Art. 1, Sch. I, is stated to be ona 
memorandum of an appeal from a decree, 
The words “from æ decree” do not occur in 
this Article and there seems no reason to 
read those words into the Article as they 
are not there. No such distinction, therefore, 
can be drawn in regard to Art. 1, Sch. I 
between appeals from decrees and appeals 
which are not from decrees. Section 8 
speaks of an appeal against an order relating 
to compensation and does not state that the 
order should amount toa desree. Against 
applyiog the w-rds in s. &, tho learned Counsel 
for the appellant next argued that the word 
“order” would not cover the order of* a 
Tribunal because he said it is not an order 
of a Civil Gouri; alternatively hjs argument 
was. that the word | “order” would not 
cover the award*by a Tribunal. Now the 
word “order” is defined in s 2, Civil Pro- 
cedure Code “.....,‘order’ means the formal 
expression of any decision of a Divil Court 
which is not a decree.” 


Tho U.. P. Town Improvement Act, 
Act VIII of 1919, provides in 8s. 57 and 
58 (a) as follows: . oe 

“87, A Tribunal shallbe constituted, as provided 
‘in 8. 59, for the purpose’ of performing the func- 

+ tions of the Uourf in reference to the acquisition 


of land forthe Trust, "under the Land Acquisition 
Agt, 1894, at : i 


kd 


eaid Act for the Trust: s 

(a) the Tribunal shall (except for the purposes of 
s. 54 of that Act) be deemed to be the Court, and 
the President of the Tribunal shall be deemed to be 
the Judge uuder the said Act.” 

These provisions show that the Tribunal 

is deemed to be the Court under the Land 
Acquisition Act. Section 3 (d), Land 
Acquisition Act, states: 
* “The expression ‘Court’ means ‘a principal Civil 
Court of original jurisdiction, unless the Local 
Government has appointed (as it is hereby em- 
powered to do) «# Special Judicial Officer within 
any specified local limits to perform the functions 
of the Court under this Act.” 

These provisions show clearly that the 
Tribunal isa Civil Court. There is no doubt 
that the award of the Tribunal is the for- 
mal expression of its decision, and as 
learned Counsel for appellant claims that 
this award is not a decree, (see U. P. Act. IIL 
of 1920, the U. P. Town Improvement 
(Appeals) Act) it follows under the defini- 
tion in s. 2 (14), Civil Procedure Code, that 
the award is an order of a Civil Oourt. 
Accordingly, therefore, s. 8, Court Fees Act, 
will apply. 

Some argument was made in regard to 
an order passed by meon March 7, 1934, 
on an application for refund of excess 
court-fee in F. A. No. 3 of 1933 which was 
an application for refund in an appeal 
against an award of the Improvement 
Trust Tribunal of Allahabad. The applica- 
tion set out that an excess amount had 
been paid and a claim was made for refund. 
The office note Was that the refund should 
be made and there was no contest on the 
point and my order was “let the applica- 
tion be granted”. There was no point raised 
before me by the Registrar as Taxing 
Officer that the refund should not be made 
and this decision was not given in my capa- 
city as Taxing Officer but was apparently 
given as Application Judge. This decision, 
therefore, has no bearing on the point as 
there was notfing decided on the merits. 
There is a decision of a learned Single Judge 
of this Court, Ganga Nath, J. dated March 
30, 1937, in F. A, No. 194 of 1934, 
where there was an appeal against. the 
award of the Improvement Trust Tribunal 
of Cawnpore by a person claiming that the 
compensation awarded to him should be 
increased. He asked for a refund of an 
excess coust-fée paid. The learned Single 
J&dge considered that s. %. Oourt Fees Act, 
applied to the case which was exactly the 
same as the present and he further consi-° 
dered that King, J. had laid down that 
dictum in Seeretary of State v. Babu 
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Ramji Das, First Appeal No. 318 of 1931” 
and accordingly the excess was refused as 
it was held that the ad valorem court fee © 
was necessary. Snmeereference was made 
by learned Counsel! for appellant toa ruling 
of their Lordships of the Privy Oouncil, 
Secretary of State v. Hindusthan Co- 
operative Insurance Society (3). That case 
dealt witha claim that an appeal lay from 
‘a decision of the Calcutta High Court in 
uch a matter to His Majesty in Council. 
In the Bengal Act V of 1911 setting up the 
Calcutta Improvement Trust, there was a 
8. 71 repealing 8. 54, Land Acquisition Act, 
which gave a right of appeal under that Act 
‘to the High Court, and it was further 
provided that the award of the Tribunal 
‘shall be final. There was also a Bengal 
Act, XVIIT of 1911, providing for appeals 
to the Bengal High Court in certain cases. 
No part of this decision has any application 
to the present matter becausé the present 
case is not one’ dealing with a right of 
appeal but the proper court fee on an appeal, 
and further the U. P. Town Improvement 
Act does not repeal the provisicns of s. 54, 
‘Land Acquisition Act. 
“ For these reasons I consider that the 
‘court-fee payable on a memorandum of 
‘appeal against an order by a Tribunal, con- 
-stituted under the U. P. Town Improve- 
«ment Act of 1919, does come under s. 8, 
Court Fees Acts on the difference between 
the amount awarded and ihe amount 
claired by the appellant apd it should not 
‘be a fixed court-fee under Sch. II, Art. 
17 (iv). I may add that in my orinion 
s. 8 will apply whetker the -appellant is 
the person claiming compensation or whe- 
ther the appellant is the Secretary of 
Btate.. i 

B. oe Answer accordingly.. 
. (34931) AL J 475; 132 Ind. Cas. 748; 581 A 
959; 59 053; A I R 1931 PC 149; 33 Bom L R 1008} 


"350 W N 794; (1931) M W N 695; Ind. Rul. (1931; 
P O 236; 51 O LJ 14; 61 M L J 864,P O). 
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ı Appeal from Appo Decree No. 449 of 
: ol 
“November 8, 1938 A 
JAMES AND OHATTERJI, JJ. . 
JUGAL KISHORE PRASAD SINGH . 
AND CTHERS—PLaINTip¥s—APPELLANTS ° 
versus 


. MANAKA SINGH AND OTAERS—DEFENDANTS 


DTS — RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 47—Plaint- 
Affs obtaininge decree ‘for possession of certain land 
. e e 7 
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buf allowing defendants to remain in possession till 
execution was barred by limitatign—Subsequent suit 
again for recovery of possession—Allegation that 
right to possession had remained intact as land 
in suit was submerged every year for some time— 
Suit held barred under s. 47-—Plaintiffs held had 
no constructive possession of land during inunda- 
tion. 

When a decree for recovery of possession has 
been obtained, it cannot be satisfied unless the 
decree-holder gets actual possession of the land. 

Pliintifis obtained a decree for recovery of posses- 
sion of certain land situated on the banks of a river. 
The defendants were left in -possession until 
execution of the decree was barred by limitation; 
and the plaintifis then instituted the suit praying 
again for recovery of possession of this land. The 
plaintifis alleged in their plaint that their right 
had remained intact, because the land in suit was 
submerged under water during the rainy season 
in almost every year. All that had been pleaded 
and proved was that the river had, during the 
rainy season, overflowed its banks and flooded 
thisland in such a manner as to make agricultural 
operations impogsible during the period of inunda- 
tion, but it appeared that for the rest of the year, 
the land had been cultivated in the ordinary course. 

Held, that in the circumstance of the case it 
could not be held that there wal any dispossession 
by vis-major of the defendants, or that the plaintiffs 
atthat time enjoyed constructive possession such 
as would give them a right to institute a new suit. 
That being so, the suit was barred by the provisions 
of s. 47 of the Oode of Civil Precedure. Secretary of 
State for India v. Krishnumont Gupta (1) and Kumar 
Basanta Roy v. Secretary of State for India, (2), 
distinguished and Sovani Jena v. Bhimg Roy *(4), 


relied on. ae 
A. irum adecision of the Additional 
Disirict Judge of Muzaffarpur, dated 


December 14, 1934, reversing a decision 
of the Subordinate Judge of Muzafar- 
pur, dated April 14, 1934. 


Messrs. P. R. Das, S. M. Mullick and 
Harihar Prasad Sinha, for the Appel- 
lints. | 

Messrs. P. C. Manuk, N.K. Prasad II, 
Rajkishore Prasad, M. Yasin Yunus and 
Ram Anugrah Prasad, for “the Respon- 
dents. 


_ fames, J.—On December 23, 1924, the 
plaintiffs obtained ə decree for recovery 
of possession of certain land on the 
banks of the Ganges. I'he defendants 
‘were left in possession until execution’ of 


the decree was barred by. limitation: and 
the plaintiffs then in September of 1932 
instituted the suit out of whieh this 


appeal arises, praying again for recovery 
of possession of this land. On, the . face 
ofit the suit appeared to be barred 
by the pro¥fsjons. of s. 47 df the Oode of 
Civil Procedure but the plaintifis a'leged 
in their plaint that their right had 
remained intact, because the land in suit. 
was submerged under’ water during the 
rainy sgason in almost every year. The 


e 


1925. D, 
Courts have foyad that the land was sub- 
ject to annual inundation which interfered 
with the cultivation of the land during 
the rainy ssason but the suit has been 
dismissed on the ground that the plaintiffs 
had never actually recovered possession 
and, therefore, the provisions of s. 47 
ofthe Code of Civil Procedure barred the 
suit. A 
Mr. P. R. Das on behalf of the plaintif- 


appellanis argues that on the tindings 
of the Appellate Court,it ought to have 
been held that whenever, inundation 


occurred, the plaintiffs actually acquired 
possession of the land in suit so that it 


was not necessary for them toenter upon 
the land or toobtain execution of their 
original decree. He relies upon the 


decision of the Judicial OUommittee in 
Secretary of State for India» v. Krishna- 
moni Gupta (1) wharein it was held that 
when posses$ion of alluvial land was 
interrup.ed by the °destruction of the 
land by fluvial action, the adverse pos- 
session of the occupiers ceased, and it 
was remarked that then tLe constructive 
possession of the land was in the ‘true 
owner. Their Lordships were in tbat 
cass dealing with an instance of the 
washing away of land fof a considerable 
time by fluvial agtion. But on behalf of 
the appellants reference is made to the 
decision of the Judicial Committee in 
Kumar Basanta Roy v. Secretary of State 
for India (2) wherein the Judicial Qom- 
mittee was dealing with alluvial land in the 
course of re-formation in situ. It was held 
then that the possession of the person 
who occupied the land when it re-appeared 
in situ was interrupted so long as sub- 
mergence occurred for several months 
in each year. In the present case it does 
not appear from the pleadings or the 
findings that there was anything of these 
annual inundations to attract the operation 
of the provisions of Regulation’ XI of 1825 
or calling for thee appiication of the law 
regarding Alluviorf and erosion. All that 
has been pleaded and proved is that 
since 1924 the river has, during the rainy 
season, overflowed its banks and flooded 
this land in such a manner as to make 


(2) 44 1A 1@; 40 Ind. Cas, 337;1P LW 593; 32. 


ML J 505,21 O W N 642; 15 AL J 398; 230 L J 487; 


19 Bom. L R .480;°1917)M W N 482; 6 L W 117; > 


22° M LT. 310; 44 O 838 (P 0). ú 
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of the crops of the year has begn spilt 
on account of those submersions; but it 
appears that for the rest of the -year, 
the land has been cultivated in the ordia- 
ary course. The principles laid down in 
these decisions whichhave been quoted 
which apply to land affected by changes 
in the course of rivers, cannot, in our 
judgment, be properly applied to land 
lying onthe banks of a river which 
merely spills over its bank during the 
annual rainy season intimes of flood. 
It cannot, in our judgment, be properly 
held in such circumstances’ that there 
was any dispossession -by Vis-major of the 
defendants, or that the plaintiffs at that 
time enjoyed constructive possession 
such as would give them a right to 
institute anew suit. 

That being s0, the suit is barred by the 
provisions of s. 47 of the Code of Oivil 
Procedure. The only proper remedy open 
tothe appellants was by proceedings in 
execution of their decree; and that remedy 
was barred by the provisions of the Indian 
Limitation Act. Sasi Sehkareswar Roy v, 
Lalit Mohan Maitra (3). 

J would dismiss this appeal with costs. 

Chatterji, J—I agree, 

The grounds on which the plaintiffs want 
to getover the Dar of s. 47 of the Uode af 
Civil Procedure ‘is that when the lands 
in suit became submerged under water, 
the plaintiffs came into constructive posses- 
sion and there the decree was satisfied. 
To my mind whena deéree for recovery 
of possession has been obtained, it cannot 


be satisfied unless the decree-holder gets 


actual possession of the land. Take, for 
instance, acase where under a decree a 
plaintiff is 
possession of the land but by process of 
execution he takes what is called symboli- 
cal possession only, althovgn he could 
recover actual possession through Oourt. 
In such a case he cannot subsequently 
bring a fresh suit onthe allegation that 
he has been dispossessed from the land. 
In this connection I may refer to a 
decision of this Court in Sovani Jena v. 
Bhim Kay (4), where the plaintiff having. 
already gut symbolical possession of land 
in ekecution of a previous decree brought 
a fresh suit on the allegation that he 


was dispossessed and his allegation not 
(3) 52 O 314; 86 Ind. Cas, 245; AIR 1925 PO 34; 


48M LJW; L R6 A(P O) 23; 27 Bom L R 166;21 | 


L W 286; 290 WN 633; 23 ALJ 717; 52 IA 79 
y 


(P O). 
(4) 1 Pat, 157; 87 Ind. Oas. 251; A I R 1929 Pat, 


entitled to recover actual 
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being proved, it was held that the fresh unusual kind. The appellant is alleged to 
suit was barred bys. 47 of the Ocde of ® have gone to a house where preparations 


Oivil Precedure. It ig not the plaintiffs’ 
case here that since the decree was passed 
on December 23, 1924, the lands in suit 
became altogether diluviated or, in other 
words became derelict. In that case 
different considerations perhaps might have 
arisen but the plaintiffs’ clear and dis- 
tinct allegation in para.1 of the petition 
for amendment of the plaint was that the 
landin suit remained submerged under 
water during rainy season almost every 
year for certain period of time. On this 
allegation itis impossible to hold that 
the land became derelict, so that it was 
not at all necessary for the plaintiffs to 
apply for execution in order to recover 
possession of the land decreed to them in 
the previous suit. 
B. Appeal dismissed. 


MADRAS HIGH COURT 
Referred Trial No. 6 and Oriminal Appeal 
; No. 51 of 1938 

February 22, 1938 
Buen AND King, JJ. 
In re MYLASWAMI OHETTY— 
Prisongr—AoouUsEed 

Criminal ‘Procedure Code (Act V of 1898), s. 162 
—Sub-Inspector receiving information of shooting 
incident—He not leaving information of commission 
of cognizable offence then—He going to spot and 
recording statement" of witness—Such statement, if 
recorded during investigation, tf admissible. 

The question whether a statement was recorded 
during investigation or not isa question of fact. 

On receiving information of a shooting incident 
from a constable, a Sub-Inspector of Police entered 
the information in his diary and started enquiry in 
the matter. He had no information of commission 
of cognizable offence then. On coming to the 
spot of the occurrence, the Sub-Inapector took the 
. statement of a witness. While this statement was 
being produced in evidence, an objection was raised 
that the statement was inadmissible in evidence under 
e. 162, Oriminal Procedure Code, as it was record- 
ed during the course ofan investigation : aan 

Held, that the statement ‘was admissible in evi- 
dence as it could not be said that it was recorded 
in the course of investigation of an offence as the 
Bub-Inspector had no information of the commis- 
sion of a cognizable offence when he went to the 


ot. 

“Rota. Trial and Cr. A. referred bye the 
Court of the Session, Oeimbatore Division, 
dated January 7, 1938. . , 

Messre. Te S. Anantaraman, K. V. Raħa- 
seshani'and C.D. Venkataraman, for the 
“ Accuséd. | 

Mr. K. Venkataraghavachari for the Public 
Prosecutor, for the Orown. ° 

Burn, J.—This is a case ofa somewhat 


were being’ made for a marriage at about 
1-30a.mM on August 18, 1937, and there 
to have shot the father of the bridegroom 
with a revolver and killed him. The 
learned Sessions Judge of Ooimbatore has 
found the appellant guilty of murder and 
sentenced him to destif. 

The facts are quite simple.. The deceased 
was the maternal uncle of the appelldnt 
and there was bitter enmity between the 
two branches of the family. It was alleged 
that about two years ago the appellant was 
trying to secure fcr his elder brother the 
daughter of Bundaran mal (P. W, No. 7) but 
P. W, No. 7 rejected this alliance as she dis- 
approved of the appellant's family. After 
that it is said that about six months before 
this occurrence one Ponnusami who was 
employed by the deceased wagted to marry 
the same girl. His offer also was refused 
and he is said to have left the service of 
the deceased. After this a marriage was 
arranged between the daughter of P. W. 
No. 7 and Sitarania Chetti (P. W. No. 6), 8 
son of the deceased, The time of the cere- 
mony was fixed for 8 to 9 a. m. on August 19, 
and according to the prosecution ébe rela- 
tions and friends assembled at the house of 
the deceased on the 18th. The appellant 
had not received an invitation. In the 
middle of the night at about 1 a. m. the 
bridegrocm’s mother and other relations 
went to fetch new pots for the marriage 
from the house of the potter according to 
mamool. While they were away from the 
hcuse, the appellant, followed by two others 
who were not recognized, is said to have 
come in through the open front door of the 
house and to have shot Kuppuswami Chetti 
twice with a revolver. Kuppuswami Chetti 
w&s seated in the open yard behind the 
house. The house is on the Hardings Mar- 
ket Street in Pollachi. The front gate gives 
access to a small opan yard. Then there is 
a verandah at either end ôf which is a small 
room. From the middle of the verandah 
the door-leads into the front hall. Behind 
that there is a second hall and behind 
that the open yard in which Kuppuswami 
Chetti was said to be seated. The appellant, 


according to the evidence of P. Ws. Nosel, ` 


2,4, 5 and 6»walked straight in through the 
gate and thfcugh both ‘the halls to the 
doorway leading into the open yard. .At 


that point he fired two skotseat Kuppu- , 


swami Ohetti, one of which entered his left 
side and penetrated to the heart. Death of 


course must have been instantaneous. . The , 
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other struck Kuppuswami Chetti on the 
right wrist and the bullet came out through e 
the palm. The appellant is tien said to 
have run across the open compound behind 
the house and to have made his escape by 
climbing over the compound wall on the 
eastern side. 

Prosecution Witness No. 1 is the eldest son 
of the deceased. He aays that he himself, the 
brideroom, Sitaraman (P. W. No. 6), a tailor 
Herichandran. (P. W. No. 5) and Dan- 
dayudha Mudaliar (P. W. No. 2), were all 
seated in the front hall when the appellant 
came in. Nachimuthu, a cart-driver em- 
ployed by the deceased, is said to have 
been sitting on the outer verandah. These 
five are the wilnesses who saw the entrance 
of the appellant into the house. Pro- 
secution Witnesses Nos. 5 and 6 did not see 
the actual shooting. Prosecutiomw Witness No.5 
says that as soon ashe saw the appellant 
with the revélvey in his hand, he pushed 
the bridegroom (P. W. No. 6) into one of 
the small rooms at’ the end of ths front 
verandah and bolted the door. These two 
witnesses therefore merely heard the shots. 
Prosecution Witnesses Nos. 1, 2 and 4 saw 
the appellant go to the southern door near 
the hall and saw him fire from there. The evi- 
dence of these witnesses has been attacked 
on Various grounds.,Here, us also apparently 
in the Sessions Court, one of the principal 
lines of attack was based upon the size of 
the bullet which the doctor extracted from 
the. body of the deceased. This bullet (M. 
O. No. 1) is a large object and the Chemical 
Examiner, Madras, to whom it was sent for 
eXamination reported (Hx. D.-1) that the 
weapon through which the bullet could 
have been fired must be a gun of ut least 
12 bore. Now all the witnesses for the pro- 
secution say that the weapon which the 
appellant used was a revolver. The learned 
Sessions Judge has explained that, whén 
the case came up for trial before him, the 
learned Public Prosecutor represented that 
if the defence was goifig to make any use 
of this seemihg distrepancy, he wouid like 
to have the Chemital Examiner cited as a 
witness, 

The ltarned Sessions Judge thereupon 
called for an additional report from the 
Chemical Examiner and tle Chemical Exa- 
miner'replied (Ex. G-1) that by ‘gun’ he 
meant any kind of fivearme and that the 
bullet might have been fired from a revol- 
ver. The matter was really placed beyond 

“the possibility of any doubt by the exami- 
nation of a Sub-inspector of the O. I. D., as 
| a “Court: witness. It was in consultation 
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with this witness that the Chemical Exa- 
minor had sent his firat report. The Sub- 
Inspector said that he had had experience 
of revolvers of 12 bole and even larger. He 
said, he himself had seen revolvers which 
could easily fire bullets like M, O No.1. He 
also stated that M. O. No. 1 had no marks of 
rifling on it and from this he deduced that 
“he weapon from which it had been fired 
was a smooth bore and not a rifled firearm. 
It is of course well-known that the barrels 
of revolvers, as generally manufactured in 
Europe cr America, do not exceed .445 in- 
ches in bore. To pass a 12 bore bullet, the 
bore of the firearm must be according to 
the Court witness .729 inches. The differ- 
ence ie considerable but there is not the 
slightest reason for rejecting the evidence of 
the Court witness when he said that he 
had seen revolvers which could easily fire 
bullets of the size of M. O. No. 1. 

The appellant denied the offence and 
pleaded alibi. He said he was actually sell- 
ing toddy in the toddy shop at Dharapuram, 
about 30 miles away, on the night that 
Kuppuswami Ohetti was murdered. One 
witness was examined in support of this 
plea of alibi, but he merely said vaguely 
that on the Wednesday previous to a Satur- 
day, two or three monthsago when the 
Police had come to his toddy shop to enquire 
about the death of Kuppusyami, this appel- 
lant had been in the shop. As the learned 
Sessions Judge remarks this is much tco 
vague to be of eany use. A line of defence 
which was more strengly relied upon was 
that nobody really knew whoit was, who 
had shot Kuppuswami Chetti, and in sup- 
port of this argument four defence witnesses 
were examined. One of these, D. W. No. 1, is 
a neighbour, Nagamanickkam Ohetti, who 
was at first cited as a prosecution witness but 
afterwards dispensed with. He alleged that 
he was sleeping in his house close by and 
was awakened eby the sound of a shot. He 
also, thought he heard some-one running. 
He heard a noise of weeping inthe marriage 
house. He went there and saw Kuppuswami 
Ohetti* lying dead. When he questioned 
P. We No., P. W. No. 1, said that someone 
had done it but did not say who. 
Defence Witnesses Nos. 2 and 3 
alleged that they were in the inner hall 
of the house bwt that P. W. No. 1, and others 
(men and wmen) had gone ,out to the 
potter's house. They said that suddenly 
they heard the sound of a shot and when 
they ran and looked into the yard, they saw 
Kuppuswami lying dead. But they alleged 
that they did not see any body cme in with 
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a revolver; and D. W. No. 3 said positively Vode, provides that in such circum- 


that the appellant did not come in with a 
revolver. Defence Witness No. 4, 
pujari, said that he, went to the pot- 
ters house with the party and that 
the pariy was accompanied by P. W. No, 1 
and others. He said thatas they were return- 
ing from the potter’s house some one came 


and said that some one fired a shot and, 
Proseoution Witness. 


killed Kuppuswami. 


No. 1 was with the pujari and 
the party was coming from the 
potter’s. Prosecution Witness No. 1 asked 
the people in thé house who had 
fired the shot and they said they 
did not know. Thus, as the learned 


Sessions Judge observes, the defence witnes- 
ses Nos. 2, 3 aud 4 attempt really to prove an 
alibi for P. W. No. 1, and perhaps for some 
of the other prosecution witnesses though they 
d> not mention the other presecution witnes- 
ses by name. In our opinion, this evidence is 
wholly worthless. The evidence of D. W. No. 4 
clearly conflicts violently with that of D. W. 
No. 1, D. W. No. 1, who came from his house 
close by immediately after he heard the 
shot found P. W. No. 1, in the house whereas 
D. W. No 4 alleges that P. W. No. 1 had gone 
with the party to the potter's house and this 


party did not return until after the murder 


had taken place. Defence Witness No. 1 
says that he stayed in the house 15 minutes 
but he apparently did not see any ot the 
party who came.back from the potter's. 
The only criticizms of any force that can 
be levelled against the prostcution evidence 
are of a negative kind. The Sub-Inspector 
(P. W No. 10) was told at about 2-30 4. m. by 
a Head Constable that he had heard that 
there was a shooting case in the marriage 
house of a Chettiar in Hardinge Market 
Street. The Sub-Inspector entered the sub- 
stance of this information in the General 
Diary and then went outto enquire into 
the matter. Itis, we think, a defect in the 
prosecution case that the Head Oonstable 
has not been examined and therefore it is 
not known who gave the Head Constable 
any information or what that information 
was. Thishas led to a contention ọn behalf of 
the appellant the Ex. L, a statement recorde 
ed by the Sub-Inspector from P. W. No. 1 
as soon ashe arrived atthe house of the 
deceased, is inadmissible in evidence. The 
argument is that the Sub- Insþector receiyed 
information*irom the H. ad Constable which 
led him to suspect the commission of an 
offence which he was empowered under 
p. 156, Criminal Procedure Code, to inves- 
tigate. Sestion 157, Orimfinal Procedure 
s 


a “Siation after sending 


stances the officer-in-charge of a Police 
a report of the’ 
game to a Magistrate emp:wered to take 
cognizance of the offence, chall proceed ‘in’ 
person to the spot t investigate the facts 
and circumstances of the case. Sinee Ex. B 
was recorded by the Sub-Inspector after he 
had gone to the house in order to find out 
the truth of the matter, we are asked to say 
that Ex, B, is a statement recorded during an, 


investigation under Chap. XIV, Criminal |. 


Procedure Ocde, and therefore inadmissible 
under s. 162 of the same Code. We do not 
think that there is auy substance in this con- 
tention. The question whether Ex. B, was 
recorded during investigation or notis a 
question of fact. The Sub-Laspector had no 
information of the commission of a cogni- 
zable offence when he went to the house, of 
the deceased. He was merely told that there 
had been a shooting incident; whether the’ 
shooting wis due ‘to accident or design he 
did not know. When he got to the house, he 
saw the corpse of Kuppuswami Chetti in 
the open yard at the back, and according to 
his evidence, he then took down a statement, 
Ex. B, from P. W. No. 1. Now it is clearly 
ouly after recording the statement that the 
Sub-Inspector can have any real information | 
of the commission of a cognizable offence. It 
is impossible to say thatethis statement was 
recorded by the Sub-Inspector in the course 
of an investigation inilo tbis offence. The: 
case is Very similar to the case of telegrams 
sent to a Police Station upon which the 
Police naturally take action: vide Public 
Prosecutor v. Chidambaram (1). We-are 
satisfied that Ex. V. is not inadmissible’ by 
reason of the provisions of s. 162 of the 
Oade. < is 
The other criticizms of a negative kind 
are thatone Kanni Ohetti who is said to 
hæve been in the open yard at the time of 
the murder was not examined as well as 
that Nagamanickkam Chetti was not exa- 
mined as a prosecujion witness. The Bub- 
Inspector of Police said that Kanni Oketti 
had been dispensed with, though cited in the 
charge sheet, because he had information 
that Kanni Chetti had been gained over 
and was hostile to the prosecution. As for 
Nagamanickkam Ohetti; it is quite clear that 
he would have been a hostile Witness and 
there was agequate reasons for dispensing 
with him. If our opinioh, the learned Ses- 
sions Judge (who hag commented favourably. ` 
2) 55 ML J 231; 110 Ind. Cas. 46 AIR 1928- 
Mad. 791; 29 Or. L J 717; 28L W 187; 10 AY Or. R 
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upon the demeanour of P. W. Nos. 1, and 2 
in the box) was*justified in relying upon the 
evidence of P. Ws Nos, l, 2, 4,5 and 6. 
There is no ascertainable reason why those 
witneeses should have falsely implicated 
this appellant. It is interesting to observe 
that onè wild suggestion which was made 
was that the murder had probably been com- 
mitted by Ponnuswami who himself had 
wanted to marry PW. No. T's daughter. 
Fortunately the learned Sessions Judge was 
able to give that suggestion its quietus 
because Ponnuswami happened to be ‘in 
Court, He was made to stand up and shown 
to the assessors and it was observed that 
both in figure and feature he was of a quite 
different .type from the appellant. We do 
not think there is any foundation for the 
suggestion that the prosecution witnesses: 
did not know who had committed this 
crime. The conviction of the appellant is, 
in our opinioy, correct beyond the possibi- 
lity of any reasonableedoubt. As the learned™ 
Sessions Judge observes the only possible 
sentence in a case like this is a sentence of 
death. We, therefore, confirm the conviction 
and the sentence of death and dismiss this 
appeal. . 


Nes. Appeal dismissed. 


—— 


PATNA HIGH COURT 
Appeal from Original Order No. 145 of 1937 
September 22, 1933 
Wort, AG O. J. AND MANOHAR LALI, J. 
Kumar KAMAKHAYA NARAIN SINGH 
— OPPOBITE PARTY -APPELLANT 
versus 
KALI PADD DULT—Appricantr— 
, RESPONDENT 

Ezecution—Step-in-aid—Decree transferred for 
execution to other Court—Subsequent application for 
erection = Court rana ferrêng decree, whether me 
o proper Court—Whether step-in-aid—Civi - 
dure Code (Act V of 1908), s. 3 a . kaanan 

Where a decree is transferied for execution to 
another Court, an applicatién for execution made to 
the Oourt transferring ¢he decree, after such trans- 
fer is not one made le the proper Court and is not 
therefore, a step-in-aid of execution. Maharaja of 
Bobbili v. Narasaraju Peda Simhulu (1) and Jnanen~ 
dra Nath Ghosh v. Kumar Jogendra Narain Sinha 
(2), relied on, Ram Sumran Prasad v. Ram Bahadur 
(4), distinguished. 

A. from “an order of the Subordinate 
Judge of Ranchi,*dated Februarye4, 1937. 

Messrs. -B. P. Sinha and ° Bindeshwari 
Prasad, for the Appellant. 
. Messrs. S*M. Mullick and L. K. Choudh- 
ury, for the Respondent. 

Wort, Ag. C. J.—The question in this 
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appeal is whether the execution taken out 


e by the present appellant who was the dec- 


ree-holder, was barred by limitation. The 
point depends upon whether the application 
made on October 1, 1931, was an application 
to a proper Oourt and, therefore, a step-in- 
aid of execution. Speaking for myself, it 
seems to methat the matter is perfectly 
elear from the provisions of s. 38 of the Code 
of Oivil Procedure. In the case of Maharaja 
of Bobbiliv. Narasaraju Peda Simhulu (1), 
their Lordships of the Judicia: Committee 
decided a similar question. There the dec- 
ree had been transferred from the District 
Court tothe Court of the Munsif, and an 
application to the District Court, after the 
transfer, was held not tobe an application 
tothe proper Court, and, as the question 
of limitation depended upon whether that 
application was a step-in-aid of execution, 
their Lordships held that the application 
before them was barred by limitation. 


Mr. Sinha who appears on behalf of the 
appellant, however, contends thatthe basis 
of the judgment of their Lordships of, the 
Judicial Committee in that case was the fact 
that the property. which was attached was 
property within the local limits of the juris- 
diction of the Munsif's Oourt, and not of 
the District Judge, and that, had that not 
been so, the decision would have been 
different. This Court consjdered the deci- 
sion cf their Lordships. in the case of 
Jnanendra Nath Ghosh v. Kumar Jogendra 
Narain Sinha @) and took the view that 
the decision of their Lordships depended not 
upon the question mooted by Mr. Sinha 
but upon the fact that the application tothe 
District Judge was after the decree had been 
transferred tothe Munsif. However, the de- 
cision js in point; itis a case entirely similar 
tothe one which is before us and the deci- 
sion of the learned Judges of this Court 
is, therefore, binding upon us. Any sugges- 
tion that the case has been wrongly decid- 
ed is one which, in the circumstances, cannot 
be sustained, particularly having regard 
to the statement of Das, J. towards the end 
of the judgment in whichehe says: 

“Section 38%of the Oivil Procedure Oode provides 
that a decree may be executed either by the Oourt 
which passesit or by the Court to which it is sent 
for execution,” 
which provision, the, learned Judge seems 


e 

(lg 43 I A $38; 36 Ind. Cas. 682;31M L J 300; 
18 Bom. L R 909; 39 M 640; 14 ‘A L° J 1129; 20 M 
L 1.479; 240 LJ 478; 4 L W 558; (1916) 2 M 
WN 541; 21 O W N 162; 1 P LW 26;A1R 1916 
PO 16 (P ©), 

(2) 2 Pat, 247; 74,Ind, Oas, 608; A I R 1923 Pat, 
384; (1924) Pat, 362, P 


to-consider is conclusive of the matter? 
and, if] may say so, with respect, I entirely 
agree With that view. The section is dis- 
junctive. It is not thet a Court to which 
the decree is transferred as well as the 
Court from which it is transferred, 
may execute the decree, but ‘either or’ is 
the expression used. The matter also seems 
to me to be still more cleer frcm the provj- 
sions of O. XXI, r. 10, which are : 

“Whee the holder ufa decree desires to execute 
it, he shall apply to the Court which passed the 
decree or to the officer (if any) appointed in this 
behalf, or if the decree has been sent under the 
-provisions hereinbefore contained to another Court 
then to such Court or tothe proper officer thereof.” 
` In my judgment, as I have already stated, 
that puts the matter beyond any doubt. Nor 
dces that view of the matter conflict with 
the principle which is laid down by s. 46 
and is -tLe principle which iheir Lordships 
of the Judicial Committee appears to have 
applied in tke case of Sareda Prosad 
Mullick v. Luchmeepat Singh Deogur (3). 
Section 46,as it now is, provides as fol» 
lows: -~ ; f 

“Upon the application of the decree-holder the 
Court which’ passed the decree may, whenever it 
thinks fit, issue a precépt to any other Court which 
would be competent to execute such decree to attach 
any property belonging to the judgment-debtor and 
specified in the precept.” 

. Then the latersections lay down the con- 
ditions applicable to such circumstances. 
The fact that the execuling Court may 
attach a property by way of precept to 
any other Courts does not gonflict asI have 
said with the principle that the Court to 
which the application for execution is 
made must be either the Court which passed 
the decree or the Court to which the decree 
has been transferred : in other words, even 
assuming that the property is to be attached 
in several Courts, the Court which has coa- 
trol of the proceedings is the Oourt which 


„passed the decree or the Court to which the 


decree has been transferred. Therefore, 
quite clearly the application in 1931 to the 
Hazaribagh Court was.not an application 
to the proper Court inasmuch as it is not the 
Court to which {the decree has been trans- 


_ ferred, it having been by that’ time trans- 


ferred to the Ranchi Court. The application 
is, therefore, not astep-in-aid of execution 

The appeal fails and I would disnfiss it 
with costs. on a 

Manohar Lall, J.--I agree. There is 
ncthing inf the argument of Mr, Sinha, 
appearing on behalf of the appellant, which 
leads me even to suspect that the decision 


(3) 14 MI A 529; 10 B L R214; 17 WR 269; 2 
Suther 560;e2 Sar. 77 (P O). 
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ofthis Court io Jnanendra Nath Ghosh. v. 
Kumar Jogendra Narain Sinha (2), was 
wrongly decided. The learned Judges in 
that case applicd the decision cf their 
Lordships of the Judicial Committee in 
Maharaja of Bobbiliv. Narasaraju Peda 
Simhulu (1), to the facts of the cfse befcre 
them, and that decision of the Privy Coun- 
cilequally applies to the facts of the pre- 
rent case. It was argued, however, that 
another decision of this Court reported in 
tke same volume, viz., Ram Sumran Prasad 
v. Ram Bahadur (4), is an authority in 
favour of the appellant. But if the facts 
of that case are examined, it will be seen 
that the question which is now in contro- 
versy before us was never raised in or de- 
cided by that case. In that case while the 
execution in respect of a decree was still 
pending befgre the Court which had passed 
the decree, an application was made to 
that Oourt that some other psoperty belong- 
ing to the judgment @ebter should be attach- 
ed in the form of Rs. 6,309 10-0 which was 
in deposit inthe Court of a Subordinate 
Judge but the Court refused to do that upon 
its view ofthe law that it could not issue 
another execution: or execution in another 
form while the previous execution was.still 
pending and undisposed of before him. 
This Court set aside that order holding that 
there was nothing in the Code to prevent a 
simultaneous execution being issued by the 
same Court in other words, the same 
executing Court could grant both the 
reliefs by different applications made on 
different dates. It may be noticed that the 
Court which was asked to grant the second 
relief was the very Court which was in 
seisin of the whole execution case. It was 
nota case where the Court which was 
executing the decree was granting one re- 
lief and the Court which passed the decree 
was being asked to grant another relief. 
Section’ 38o0f the Code of Civil Procedure 
and the case in Maharaja of Bobbdili v. 
Narasaraju Peda eSimhulu (1), were not 
even referred to in thet caseefor the simple 
reason that the question, as I have already 
said, did not arise, lam unable to fiad 
anying in thiscase which helps he appel- 
ant. 

[t follows that the appeal fails and must 
be dismissed with costs. | é 
re Appeal dismissed. 


8. . 
(4) 2 Pat. 328; 71 Ind, Cas. 741; 4 Pel T 99; (1923) 
Pat. 61; ALR 1923 Pag, 223, . 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 696 of 1935 
November 9, 1928 
BeNNeT AND Varma, JJ. 
RAMESHW AR PRASAD AND ANOTHER 
~ Duran DANTS—APPELLANTS 

. i. versus 
GAYA PRASAD AND aNoTaER— 
PLAINTIFFS AND OTHERS— DEFENDANTS 

i — RESPONDENTS 

Ctvil Procedure Code (Act V of 1908), O. XXI, 
r. 54 (3:—Word ‘date’, meaning of—Pereon taking 
transfer long before proclamation of order of 
attachment, whether bound by order of attachment, 
tf passed on same date~Transferee, if entitled to 
priority. 

‘The word ‘date’ in sub-r. (3) of O XXI, r. 54, 
Civil Procedure Code, must be interpreted to mean 
‘time’, A person who has taken a transfer long, 
before an order of attachment has been proclaimed + 
onder O. XXI, r. 54 (2), and, therefore, long before, 
he has come to have any knowledge of such an 
order would not be bound by the prohibition con- 
tained in the order although the order may have 
been passed on the same date. Sub-r. (3) of: 
0. XXI, r, 54, moreover, spesks of the ‘date’ but 
makes’ no provision asto the ‘time’ from which the 
order shall take effect as'against the persons men- 
tioned therein. Therefore, in acase in which the 
execution of the sale-deed as well” as the attach- 
ment have taken place on the same date there is 
no statutory provision for priority between the 
two.» That being so, rules of justice, equity and 
good consci®nce must be followed. 

A transferee, therefore, taking the sale-deed for 
valid consideration andein complete ignorance of 
the execution application and the order of attach- 
ment is entitled to priority. 

S. O. A. from the decision of the Small 
Cause Oourt Judge, exercising the powers of 
Civil Judge, Allahabad, dated February 9, 
1935. 


Mr. Damodar Das, for the Appellants. 

. Messrs. Mushtaq Ahmad and Mahboob 
Alam, for the Respondents. 

“Verma, J.—This second appeal has been 
filed by defendants Nos. 1 and 2ina suit 
in which the plaintiffs prayed for a declard 
tion that certain property was not attachable 
and saleable in execution of a maney decree 
obtained by defendants Nos. | and 2 against, 
the other defgndarfts. The trial Oourt dis- 
missed the suit but the lower Appellate 
Court has decreed it.. . 

The material facts are these. Defend- 
atts Nos. 3 to 6 were indebted to a number 
of persons, the present appellants, and the 
Plaiatif-respoundents being among the 
creditors. ‘The appellants had obtained a 
decree for the recovery of 4 cettain sum of 
mongy fron the Oourt of Small Causes 
against defemdanis Nos. 3 to 6 in Suit No. 
1460 of 1932. The plaintiffs on the other 
hand entered into negotiations with defend- 
gnats Nos,3'to G forthe sale of the tatters 
e Poa ji so ii 
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property in liquidation of the débte due to 


è the former. According to the finding of fact 


recorded by the Onrt.bslow, a sale-deed 
was executed by defendants Nos. 3 to6 in 
favour ofthe plaintiffs on July 5,1932, at 
12 o'clock noon. Tnis saledeed was 
registered the next dar, i.e. on July 6, 
1932. Inthe meantime the appellants had 
on July 4, 1932, applied for the execution 
of their decree by attachment and sale of 
this very property and had managed to 
obtain an order from the execution Oourt 
for attachment on that very day, namely 
July 4, 1932. The attachment was actually 
made by the Amin on July 5, 1932. When, 
the plaintiffs learnt of this attachment and 
of the intention of the appellants to put 
the property to sale, they filed the suit for 
the «declaration mentioned above. The 
case of the plaintiffs is that the attach- 
ment had been made by the Amin on 
July 5, 1932, about 5 .o’clock in the 
afternoon, i. e., after the execution of the 


sale-deed in favour of the plaintiffs, and that. 


the Amin had, in collusion with the decree- 
holders, falsely stated in his report that the 
altachment had beén made at 9 o'clock in the 
forenoon. : 

‘The allegation of the appellants in defence 
was that the attachment had, as a matter 
of fact, been made at 9a.-m. on July, 5, 
1932, and that the attachment having been 
made at 9a m. the sile-deed, which was 
executed in favour of the plaintifis at 12 
noon on that day? was of né’effect as against 
the attachment. The parties went to trial 
on this simple question of fact, viz., waether 
the attachment had been made at 9 a. M, or 
5p.mM.on July 5, 1932 The Munsif held 
that the attachment had been made at 
94,M.and dismissed the suit. The plaint- 
iffs appealed, and the lower Appellate 
Court remitted to the trial Court certain 


` issues for finding under O, XLI, r. 25, Oivil 


Procedure Oude. ° One of those issues was 
“Are the plaintifis-purchasers for value in 
good faith?” The parties were allowed to 
produces fresh evidence. The trial Court 
submitted ifs findings on all the issues 
remitted by the lower Appellate Oourt. Its 
finding on the issue mentioned above was 
that the plaintiffs were purchasers, for value, 
but that they had motice of the fact that 
defepdants Nos? 1 and 2 had taken out 
execution against defendants Nos. 3 to 6 
and attachment had been made and that, 
therefore, they were nob purchasers in good 
faith. The lower Appellate Oourt, after 
taking into consideration the eptire evi- 
dence on theerecord, has disagreed with 
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that the, attachment was, as a matter of fact, 
made at 5p. M.on July 5, 1932, and that 
the Amin’s report and edepcsition were not 
reliable. It has also held that the plaintiffs 
had no knowledge-of the execution proceed- 
ings. started by the appellants and of the 
order for attachment. It has further held 
that asa matter of fact defendants Nos. le 
and 2—the appellants before us—got 
information ‘of, the fact that defendants 
Nos. 3 to 6 were going to execute a sale- 
deed in favour of the plaintiffs and, there- 
upon - they. rushed to the Court with an 
execution application and obtained an order 
of attachment and got the Amin falsely to 
state in his report that tte attachment had 
been made at 9 a. m. although it had actually 
been made at 5 p.m. On these findings of 
fact the lower:“Appellate Court has held that 
the plaintiffs were purchasers for value in 
good faith and their sale-deed having been 
executed before the attachment took 
place, they were entitled to the declaration 
sought. 

The findings of factrecorded by the lower 
Appellate Oourt cannot be, and have not been, 
challenged by the learned Counsel for the 
appellant. He has, however, urged a point 
of law. which was not raised either in the 
trial Court cr in the Appellate Court below. 
It has also not been raised in tLe memor» 
andum of appeal to this Court. The point 
is this. Reference is made to sub-r. (3) 
added by this Qourt to O. X XI, r. 54, Civil 
Procedure Code and to s. 47, Registration 
Act (XVI of 1908) and emphasis is laid on 
the fact that in the former the word ‘date’ 
is used, whereas in the latter the word used 
is ‘time’. It is: argued that the ‘date’ men- 
tioned in sub-r. (3) of O. XXI, r. 54, must be 
taken to commence immediately ‘after the 
midnight of the preceding day and that, 
therefore, even though the attachment was 
made at 9 A. M., it took „efect from the 
commencement of that day after the preced- 
ing midnight, whereas the sale-deed in 
favcur of the plaintifis would take effect 
only irom the exact time when it has been 
found to have been executed? namely 12 
o'clock non, and that, therefore, the 
attackment in tLe eye of the law was 
effective long befcre the saledeed was 
executed. Learned Céunse) has scught to 
support his aigument by reference tes. 5 
(3), General Clauses Act (X of 1597).. That 
section, Lowever, deals with Acts cf the 
Governor General in Ocuncil and lays down 
that unless the ccutrary js expressed, such 
Acts shab be construed ag coming into 


tpe 
. We cannot accept such an argument 


lead to grave 
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the ‘firdings of the Muneif. It has held operation immediately. ön the éxpiration of 


the day preceding their ¢ommencement. 
We are of opinion that that is a very differ- 
ent matter, and this section of the General 
Clauses Act can be of noassistance in the 
decision of the case before ug, Learned 
Oounsel has also referred to ceftain old 
decisions of the Courtsin England. Those 
decisions were concerned with the peculiar 
facts of the cases in which they were given 
and with the technicalities of pleadings 


-that obtained in those days in England. “ It 


seems to us thatthe argument of the learned 
Counsel for the appellants, if accepted; will 
injustice in many cases. 
By O. XXI, r. 54, sub-r. (1) it is provided 
that attachment of immovable property 
shall be made by an order prohibiting the 
judgment-debtor from transferring or charg- 
ing the property in any way, and all 
persons from taking any benefit from such 
transfer or charge. Sub-r.0(2) provides 
that the order shall be proclaimed at some 
place on or adjacent to the property in 
question by beat of drum or other custom: 
ary mode, and that a copy of the order shall 
be affixed on a conspicuous part of the prc- 
perty and also upon a conspicuous part of 
the Court house, and also, in certain cases, 
in the office of the Collector of the District. 
The whole object of the proclamation is 
that the judgment-deblor as well as other 
persons may come to know of the order 
prohibiting the making and taking of any 
transfers. The argument of the learned 
Counsel for the appellants leads to the 
result that a person who has taken a transfer. 
long before the order has been proclaiméd 
and, therefore, long before he has come 
to have any knowledge of such an order 
would be bound by the prohibition con- 
tained in the order although he had taken 

transfer in complete ignorance eroi 
n 
our opinion the word ‘date’ in sub-r. (3) 
of O. XXI,°r. 54, Civil Procedure Code, must 
be interpreted to mean ‘time’, 

There is another way of looking at the 
matter. Bub r. (3) of Q XXI, r. 54, Civil 
Precedtfre Code, speaks of the ‘date’ but 
makes no prcvision as to the ‘time’ from 
which the order shall take effect as against 
tLe persons mentioned therein, ‘Iherefore, 
in a case in which the exegution of the Bale- 
deed as wêlas theattachment have taken 
place on the same date, there isso statutory 
piovision for priority between the * two. 
‘hat being 60, rules of justice, equity and 
gocd ccnuscience must be -fcllowed. On the 
facts igund by the NG Appellate” „Gourt i n 
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the said Ohockalingam Chettiar by hig 


the sale-deed in complete ignorance of the @2nd wife when he married after the death 


execution application made by the appel- 
lants and the order for attachment obtained 
by them. Ithas been found by both the 
Courts below that the sale-deed is for valid 
consideration. It has also been found by 
the Court below that the appellants, having 
come to know that a sale-deed was going to 
be executed in favour of the plaintiffs, took 
itaproper proceedings with the object of 
stealing a march over the latter. In these 
circumstances, justice is clearly on the side 
of the  plaintiffs-respondents. For the 
reasons given above, we dismiss this appeal 
with costs. 
8. Appeal dismissed. 


MADRAS HIGH GOURT - 
Civil Miscel$aneous Petition No. 2086 of 
* 1988 ; 


August 4, 1938 
Mapsavan NAIR, Orra. O. J. AND 
KRIssnaswaMI AYYANGAR, J, 


RAMANATHAN OHETTIAR—Patitionee © 


VETSUS 
. M. A. R. R. M. VISWANATHAN 
CHETTIAR—RE8PONDENT 
Civil Procedure Code (Act V of 1803,0. XLV, 
r. 13 (2) (d)—Appeal pending before Privy Council 
only in respect of preliminary decree—Application 
for stay of execution of final decree—Necessary 
orders to safeguard applicant’s rights, if can be 


passed. 

Order XLV, r. 13, cl. (2) (d), Civil Pro- 
cedure Oode, enables the High Oourt in 
a proper case, even though no appeal has 
been filed against the final decree and the appeal 
pending before the Privy Council is only with res- 
pect to the preliminary decree, to pass necessary 
orders in order to safeguard the rights of the 
applicant when he asks for stay of exacution of the 
final decree, | 

Petition against the judgment and decree 
ote High Court in Appeal No. 190 of 
1931. 

Mr. M. Patanjali Sastri, fof the Peti- 
tionen e 9 

Mr. T. M. Krishnasawmi Ayyar for Mr. 
T. V. Ramiah, for the Respondent. , 

Madhavan Nair, Offg C.J.—This is an 
applicatida for the stay of execution of the 
final decree in a morigage suit passed by the 
Subprdinateed udge of Devakottai in O. S. 
No. 29 of 1927. The 2nd defendagtjn the suit 
is the petitioner before us. The mortgage 
pond was eecuted by the 1st defendant, the 
adopted son gf ons Chockalingam Chettiar. 
Defendants Nos. 3 and 4 are the children 
of the lst defenddnt. The 2nd defendant, 
the “petitioner is the materaal soh of 
i KAMIL, att 


his first wife who was the adoptive mother of 
the lst defendant. Phe application is made 
under O. XLV, r. 13 of the Code of Civil 
Procedure. The first Court passed a 
preliminary mortgage decree dismissing 
the suit as against defendants Nos. 2 to 4, 
©n appeal, the High Court, reversed the 
decree of the trial Gourt and passed a 
mortgage decree against the Zad defende 
ant and defendants Nos. 3 and 4 as well. 

An appeal to the Privy Council against 
this decree has been filed by the 2nd 
defendant and it has been admitted. Bube 
sequent to the filing of the appeal, the 
trial Oourt has passed final decree and now 
the decree-holder, it is alleged, seeking to 
execute the final decree. and the petitioner 
asks us to stay the execution’of the decree 
pending disposal of the appeal to His 
Majesty in Council, ` 

The respondent takes a preliminary ob- 
jection that this Court has no jurisdiction to 
stay execution of the final decree as no 
appeal has been filed by the petitioner 
against that decree. His objection is based 
upon the wording cf O. XLV, r. 13, el. (1) 
of the order says that -- 

“Notwithstanding the grant of a certificate for 
the admission of any appeal, the decree appealed 
from shall be unconditionally executed unless the 
Court otherwise directs.” . 

It is said that under this clause as well as 
under cl. (2) whign we will preseatly rafer 
to in detail, the stay of execution can be 
ordered by this Uourt only in execution of 
a decree which has been appealed against 


whic., in this case, Would be the pselimi-: 


nary decree, and since n> appesl bas been 
filed against tue linul decree, it is argued, 
proceedings in connection with this tinal 
decree should not be stayed by this Court 
under the provisions of these clauses. It 
is clear that 1f the appellant succeeds ia his 
appeal before the Privy Oouncil waich he 
has filed against the preliminary decree, the 
result will render the tinal decree passed 
by the Mourt ineffective. But it is argued 
that tnoughdt may be sv, with respect to 
the stay uf executioa of tne decres, and stay 
can be granted only as against the decree 
that has been appealed against. 

In support of thé above argument, no 
decision direttly bearing oa tue question 
has been brougnt before us afd we have 
to depend upon the wording of tue section. 
We tind that under cl. (2) of O. XUV, 
r. 13, the Court may, on special cause shown 
by any party interested in the suig or other- 

. = e 
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wise appearing to the Court, pass certain? 


Specific orders with reference to the decree 
which has been sppealed from: Under sub- 
cl. (a) it may impound any movable 
property in dispute or any part thereof: 
under sub cl. (b) the Court may allow 
the decree appealed from to be executed, 
taking such security from the respondent 
‘as it thinks fit for the due performance of 
any order which His Majesty in Council 
‘may make on the appeal. Under sub-cl. (c) 
it may stay the execution of the decree 


appealed from, taking such security from 


the appellant as the Court thinks fit, for 
the due performance of the decree appealed 
from, or of any order which His Majesty 
in Council may make on the appeal. We 
may pause here for a moment and point 
out that the relief to be granted by the 
High Court under sub cl. (b) and (e; is 
jn respect of ‘the decree appealed from.” 
Coming to sub-c}. (d) the last clause, we 
find the Court has power to 

“place any party seeking the assistance of the 
Oourt under such conditions or give such other 
direction respecting the subject-matter of the appeal, 


as it thinks fit, by the appointment of a Receiver 
or otherwise.” 


It is noticeable, under the clause, the Court 
has power to give whatever direction it thinks 
necessary respecting the subject-matter of 
the appeal as it thinks fit by the appoint- 
ment of a Receiver or otherwise where as 
els. (b) and ĉe) ccntemplate action by 
the Court with reference to the decree 
appealed from under syb-cl. (d) action 
may be taken By the Court and directions 
may be issued with refernce to the subject- 
matter of the appeal in this case in the 
property involved in the suit. It is not 
stated that the direction is with reference 
to the decree that is appealed from but it 
is with reference to the subject-matter of 
the appeal. If the Court has power to pass 
orders which it thinks should be passed in 
a particular case. With respect to the 
subject-matter of appeal then we think that 
this Court has power to pass orders with 
respect to the properiy involved in the 
suit. If we meh on the meriis sueh order 
should be passed. Jn our opinion, Q. XLV, 
r. 18, cl. (d) enables the High Court 
in a proper case, even though no appeal 
bas been filed against the final flecree 
and the appeal pending before the Privy 
Council is only with respec? to the prejimi- 
mary decrte, to pass necessary orders in 
order to safeguard the rights of tke appli- 
cant when he asks for stay of execution of 
the final decree, as in this case. If the 
property which is the subject-matter of the 
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appeal is now sold, un'ess the deeree- 
holder purchases the propérty himself, it 
will be difficult for the petitioner to get his 
portion of it back in case he succeeds in 
the Privy Council appeal. Itis, therefore, 
necessary that we should pass orders with 
a view to safeguard his interests in the 
case. At the same time inspite of the fact that 
the respondent has obtained a final decree 
for the sale of the petitioner's share of the 
property. We think the interests of the 
respective parties may be safeguarded by 
passiog the following order: 

The Jower Court will find out the value of 
the property and the petitioner will give 
security for the difference, if any, between 
his share of the value of the property and 
his share of his liability under the decree. 
The lower Court will ascertain the value of 
the property,within three weeks from the 
receipt of this order and the petitioner will, 
when he is called upon toegive security, 
give the same within &wo° weeks thereafter. 
On such security being furnished, the execu- 
tion of the decree will be stayed but only 
with respect to the petitioner's share in the 
hypotheca. 

Na-D. Order accordingly, 


CALCUTTA HIGH COURT 
Oivil Suit No. 1939 of 1936 
January 20, 1938 
PANOKRIDGE, J. 

H. EZEKIEL—PLaIntire 


versus 
CAREW & Oo., LTD.—DERENDANT 
Power-of-attorney — Construction — Power to 


surrender shares held did not include power to 
refuse newly issued shares—Principal and agent 
—Termination of agency—Principal before leaving. 
India empowering agent to actin his absence— 
rincipal returning to India and again leaving it 
it without executing new power—Agency held 
did not terminate—Letter to member of company 
offering new shares, and on his renunciation to 
his nominee —Offer, subject to qualifications which 
member was entitled tœ ignaye in case he accepted 
the offer—Offer accepted by nomineg—Nomine held 
bound by contract and could not ignore qualifications. 

A powar-of-attorney must*be construed strictly, 
ard general words must be interpreted in the light 
of the special powers, although they include 
incidental powers necessary for carrying out the 
authority. 1p.9l, col. 1.) 

Just before leaving India a person excuigd a 
power-of-attorey in favour pf another person 
authorising’ Min to act in his absence from India. 
The agent was empowered among ofhe: things to 
surrender, the shares of his principal. Subseqyently 
the principal came td India,but » again left it 
without executing a new power before so leaving, 
The agent renounced the newly issued shares to 
which. the principal was entitled: 4 A 
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Held, that the power of the agent did not 
terminate and that he had power to act for the 
principal during his second absence. Danby v. 
Coutts & Co. (1), explained. 

‘ Held, also that the words “surrender shares” 
jn the power did not include power to refuse newly 
issued shares and, therefore, the agent acted beyond 
the scope $f his authority. 

Acceptance of an offer made by an agent, the 
terms of which are beyond the agent's authority, 
cannot give the acceptor, a right to call upon the 
principal to perform a contract based on a hypo- 
thetical offer which the agent would have had 
autKority to make. 

A share-holder was offered some newly issued 
shares: if he renounced them, the offer was made to 
his nominee. The 
qualifications which the shareholder, had he 
accepted the offer, would have been entitled to 
ignore as it contravened the resolution passed by 
the company. The offer was renounced by the 
share-holder but accepted by his nominee who sought 
to ignore the qualifications: 

Held, that he could not dogo and was bound by 
the contract batween him and the 8ompany which 
was completed even though the offer was made to the 
member. o 


Messrs. Page ad Kamala Bose, for the 
Plaintiff. 
` Messrs. S. Mitra and Clough, for the 


Defendant, 

Judgment.—The plaintiff in this case 
isthe son ofone David Ezekiel, who on 
September 2, 1936, was the registered 
holder of* 16,800 ordinary shares in the 
defendant company. The defendant com: 
pany’s registered office is at Oalcutta and 
their business is that of sugar manufac- 
turers and distillers. On April 18, 1929, 
David Ezekiel had executed a power-of- 
attorney in favour of his nephew, Solomon 
Ezekiel; the terms of which must be con- 
sidered at a later stage. At that time 
David was the proprietor of two businesses, 
one known as Davidson & Oo. and carried 
on in Oaleutts, and tke other known as 
B. Ezekiel & Oo. and carried on in Chitta- 
gong. Both the businesses traded ig 
general stores and wines and spirits. In 
1931, the business of Davidson & Co. was 
incorporated asa private limitet company 
under the style of, Davidsons, Ltd. It is 
not challenged that shortly after the execu- 
tion of the powem David left India for 
England, or that he visited India and spent 
some months in Calcutta every succeeding 
cold season up to and including that of 
1934-1935. According to the plaintif, David 
left“ India for the last time in March 1935 
and has never returned. The, defendants, 
however, dœnot admit this. . 


Admittedly David has‘ siring motive for 
not returning. In March, 1936, proceedings 
were instituted Against him and various 
other persons in the Criminal Courts at 

La 
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offer was subject to certain, 


"8? 

Alipore, wherein he was charged with 
offence punishable under the Penal Code 
and Excise Act. Ip the course of the 
criminal proceedings, David has been pro- 
claimed an absconder under s. 87, Oriminal 
Procedure Code, and under gs, 28 his pro- 
perty, including the 16,800 shares in the 
defendant company, has been attached. 
The Official Receiver of this Court is now 
in possession of the share certificates, as 
Receiver appointed by the Criminal Court 
under s. 88/3) (b) by an order, dated June 
17,1936. When the share certificates were 
seized, they were in the custody of Messrs. 
Lyall Marshall & Co., the Managing Agents 
of the defendants, in the following circum- 
stances. Solomon had purported to transfer 
the shares under the power-of-attorney, 
the transferee being the plaintiff. As to 
6,800 shares, the consideration is said to 
have been shares in Davidsons, Ltd., belong- 
ing tothe plaintiff, and as to the balance, 
a sum of Rs. 2,10,000 borrowed on over- 
draft account from the Eastern Bank, Ltd. 
The plaintiff had arranged with the Bank 
that all the 16,600 shares should be held by 
them as security against his overdraft, 
and that the transfers should be made out 
ia the names of two of the Bank's officers. 
Solomon as attorney executed the transfers 
in that form and handed ,the certificates 
to the Bank. The Bank ferwarded them 
to the Managing Agents fpr registration, 
but this had not been effected when the scrip 


was seized undér the order of the Criminal , 


Court. In my opinion these facts are not 
relevant to this suit, although the defend- 
ants sought to make them the basis of an 
issue which I ruled did not arise on tha 
pleadings. 


To resume the main story, about this 
time the defendants thought it desirable to 
increase their capital. Their powers to do 
so are limited ang prescribed by Arts. 37 to 
40 of the Articles of Association. These 
Articles are as follows: 

“37. The company may, from time to time, by 
extraordinary resolution, increage the capital by the 
creation of new shares of such amount as may be 
deemed #xpeditnt. 

38. The new shares shall be issued upon such 
terms and conditions and with such rights and 
privileges annexed thereto as shall be directed 
in such Resolution, om in default of such direc- 
tion, as the Directors may determine, and in 
partieular, suh shares may be isgued with a 
preferential, or qualified right to ‘dividends, and in 
the distribution of assets of the company, and 
with a special or restricted or without any right of 
voting. 

39. Subject in all respects to any direction to 
the contrary that may be given by the @ompany in 
general meeting eat which the reselution for the 
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issue of amy new shares is passed, such shares 


t, e ý 
10106- 


as they consider expedient in the interests of the 


shall be gffered in the first instance either at par ẹ company.” 


or at a premium as the Directors may decide to 
all the then members in proportion to the amount 
of the capital held by them, and such offer shall 
be made by notice specifying the number of shares 
to which the member is entitled and limiting the 
time within which the offer, if not accepted, will 
be deemed to be declined, and after the expiration 
of such time oras to the shares of any particular 
member on the receipt of an intimation frem sucit 
member that he declines to accept the shares offered, 
the Directors may dispose of the same in such 
manner as they think proper but in default of any 
such determination or so far as the same shall not 
extend the new shares, may be dealt with as if they 
ETES part of the shares in the original ordinary 
capital. 

40. Except so far as otherwise provided by the 
conditions of issue or by these presents, any capital 
raised by the creation of new shares shall be con- 


. sidered part of the original ordinary capital and 


shall be subject to the provisions herein contained 
with reference tothe payment of the calls and instal- 
ments, transfer and transmission, forfeiture, lien, 
surrender and otherwise.” 


On August 17, 1936, the Mansging Agents 
convened an Iixtraordinary General Meeting 


of the company by a notice in the following 
form: 


“PLD. 4. 
Carew & Company, Lrv. 
Notice convening Extraordinary General Meeting 


Notice is hereby given that an Extraordinary 

eneral Meeting of Carew & Co., Ltd, will be held at 
the registered office of the company at 4, Fairlie 
Place in the town of Calcutta on September 
2, 1936, at noor when the subjoined resolu- 
tions will be proposed as extraordinary resolutions, 
namely : 

(1) That pursuam to the préVisions of the Com- 
panies Act, 1913, and of Art. 37 of the Company's 
Articles of Association, the capital of the company be 
increased to Hs, 30,00,000 by the creation of 1,40,000 
additional ordinary shares of Rs. 10 each ranking for 
dividend and in all other respects in pari passu with 
the existing ordinary shares in the company, save 
only that the same shall not rank for dividend in 
Espace of dividends declared for the year entling June 

(2) That 40,000 of the said 1,40,000 shares be 
forthwith issued and the Directors be instructed to 
offer the said 40,C00 shares in the first instance aba 
premium of Rs.4 per share to members of the 
company whose names appear on the register of 
members as on the 2nd day of September 1936, holdin 
four or more ordinary shares in the proportion & 
one new share for eevery four shares hel by them 
respectively, fractions being disregarded er to the 
nominee or nominees of any such member and upon 
the footing that the full amount of each share taken 
up plus the premium making together Rm 14 per 
share shall be paid to the company on acceptance 
of the offer and that such® offer be made by notice 
specifying the number to which ehe member is 
entitled and limiting the time within which the 
offer, if not accepted by payment, will be deemed 
to be declined and that the Directors be empowered 
to dispose of the shares not taken up in response 
to such offer by offering them at the 
to any one or more of the 
the compdéhy _including the Dirge 


same premium 
share-holders of 
tors or otherwise 


The notice was accompanied by a circular 
letter addressed to the share-holders, in 
which the Managing Agents explained the 
reasons which caused the Directors to 
recommend the increase of capital, and the 
purposes to which the new capital when 
raised would be put, Ono September 9, 
1936. the extracrdinary general meeting 
was held and the resolutions in the farm 
set out in the notice of August 17, were 
passed unanimously. Immediately after the 
exlraordinary general meeting, a Directors’ 
meeting was held and a form of circular-let- 
ter purporting to contain the offer that the 
Directors were instructed to make by the 
second resolution was approved. Accord- 
ingly, letters in the approved form were 
despatched to the members of the company, 


he letter to David being dated- Septem- 


ber 15, 1936. Tt is not ne@essary to seb 
out the letter in extehso, but the following 
paragraphs are of importance: 

“Should you desire to renounce your rights to all 
or any of the shares to which you are entitled in 
favour ofa nominee, will you be good enough to 
fill up the enclosed form “RB“ provided for that 
purpose instead of or in addition to the form al- 
ready referred to. The letter of renunciation 
should be counter-signed by the nominee. The 
Directors reserve the right to reject any nominee, 
Should the said shares note be applied for by your- 
self or by the nominee within the time named, the 
Directors of the company will assume that you 
are not prepared to take them up and will dispose 
of them elsewhere.” 


The time referred to expired on Novem- 
ber 9, 19386. This letter was opened 
by Solomon a3 the attorney of David and 
shown to the plaintiff. The plaintiff's 
position was that though he considered 
himself the legal owner of the 16,800 
shares, he realized that as he had not been 
able to effect registration either of his own 
name or the names of the Bank's nominees, 
he would not be in a position to enforce his 
right as a member of the company to 
participate in the, new issue. On. Octo- 
ber 1, 1936, his solicitgr$ accordingly. wrote 
to Solomon requesting him to complete the 
form of nomination in the plaintiff's favour 
and to make it over to the plaintiff. On 
November 6, he delivered to the Manag- 
ing Agents a form of renunciation signed 
on October 6, 1936, by Solomon as attor- 
ney for David and a form of acceptance 
signed by htmself. He*remitted. with these 
documents his cheque for Rs. 58,800 being 
the amount due on the basiseof Rs. 14 tor 
each share of the -4,200 new shares to 
which David was entitled, as the holder of 
16,80@o0f the original shares iù the com; 
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pany. The foyms of renunciation and of plaintiff obtains a decree, it will be for 
acceptances had been prepared in the officed Rs. 23,100. . 


of tLe company and were as follows. The 
form of renunciation addressed to the 
Directors of Carew & Co., Ltd., ran: 

“Gentelmen, 

I hereby renounce in favour of the undersigned 
Mr. Herbert Ezekiel the whole of 4,200 ordinary 
shares to which I am entitled in the above issue 
as stated in your notice of August 17, 1936,” 


< The notice of acceptance ran: 


“T hereby accept the above-mentioned shares upon 
the terms of the said notice and authorize my 
name to be put on the Register in respect of them.” 


On. November 10, 1936, the Managing 
Agents called upon the plaintiff to produce 
David's power-of-attorney for inspection 
and at the same time they returned his 
cheque for Rs. 58,800. On November 27, 
the M naging Agents wrote’ again to the 
plaintiff, the, letter being admittedly draft- 
ed by the defendants’ solicitors. In that 
letter the Managing Agents state that 
the company has been advised: (1, that the 
validity of the power of-attorney dated 
April 16, 1929, is open to challenge; (2 that 
doubt exists ay to its scope, (3) that it is 
not known whether the donor is absent fron 
Ind.a ox whether he may even be dead; 
(4) that a discretion was reserved to refuse 
to accept a nomine; (5) that in the parti- 
cular circumstances of this matter, the dis- 
cretion may be properly exercised by a 
refusal to accept the plaintiff as the nominee 
of David, (6) that the fact the power may 
have been acted upon in the past is immate- 
rial. The letter goes on “in the circum- 
stances we have toinform you that shares 
will not be allotted to you as the nominee 
of Mr. David Ezekiel”, On December 9, 
1934, the present suit was instituted. It 
was in form a suit for speciiic performance 
of a contract to allot and issue 4,200 shafes, 
or alternatively, for damages. An applica- 
tion to restrain the company from disposing 
of the shares elsgwhege was unsucceessful, 
and thereafter the.conpany sold the shares 
in the market. An amendment was there- 
upon made which converted the suit into 
one for,damages for breach of contract, the 
damages claimed being the difference be- 
tween the market price on the date of breach 
.ahd Ra. 38,500, or in the alternative, thw 
difference between Rs. 58,800eamd the high- 
est market price ‘since the date of breach. 
[t.is not now contested that if the plaintiff 

, is entitled*o damages, such damages should 
be assessed'as on ‘November 27, 1936, or 
that on that date the market rate, for the 

e shares was Rs. 19-8-0. On this babis if the 


- title of 


The defences with which I now propcse 
to deal were raised by issues which, fer all 
practical purposes, were agreed upon with 
one exception. Mr. Clough, as I have 
already indicated, pressed me to permit a 


e defence to be raised based on the conten- 


tion that the ownership of the 16,800 shares 
has passed to the plaintiff, and accordingly 
David on September 2, 1936, bad no right 
to an offer of new shares and, asa conse- 
quence, was not in a positicn to nominate 
the plaintiff in Lis place. I ruled that the 
David to the 16,800 shares on 
September 2, 1926, as pleaded in para. 2 
of the plaint, had not been denied in the 
written statement, and that without amend- 
ment of the written statement the issue 
was not admissible. Mr. Olough did not 
apply for leave toamend and that defence 
accordingly dropped out. 


The first line of defence is a challenge of 
the validity of the power-of-attorney. It 
is said that f r the plaintiff to succeed, he 
must show that Solomon, waen he signed the 
renunciation form on David's behalf, was 
acting under asubsisting power. It is now 
admitted that the power has never been 
expressly revoked by David, but itis sdid 
that the agency of Solomon may have been 
terminated by David's death, and that the 
plaintiff and Solcmon are’ the most likely 
persons to be able to produce the best evi- 
dence as to the continued existence of 
David, and that they ‘have failed to do so. 
In my opinion in the circumstances there 
is no obligation on the plaintiff to call evi- 
dence of show that David was alive in 
Octoker 1936. The question of the burden 
cf proving death is dealt with by s. 107, 
Evidence Act; that section forms part of 
Ch. 7 which deals with the burden of proof 
generally. The section runs: 

“When the question is whether a man is alive or 
dead, and it is shown that he was alive within 30 
years,the burden of proving that he is dead is on 
the pexson who affirms it.” 

[t is admitted that David was alive as 
late as March 1935. The evidence is that 
Le is now 65 years of age and in these cir- 
cumstances there is nothing, in my judg- 
ment, which renderss 107 inapplicable to 
tie circumstafices of a case. Accordingly it 
is unnecessary for the plainsiff to produce 
evidence to show that David was alive and 
the burden of proof is on the defendants to 
show that he was dead in October 1936, if 
they seek to ¢thallenge the ki, ag of the 
exercise of the power op that ground, 


40 


Indeed it eppears that the plaintiff, if David 

is dead, ,has no motive for concealing the y 
fact; because on his death David would 
‘obvicusly cease to be aw accused person in 
the cirminal proceedings, and it follows tbat 
the order under which the 16,500 shares 
claimed by the plaintiff are attached,-would 
“have to be vacated. f 

It is next suggested that on David's returne 
-to India in the cold weather of 1929-1930, 
the agency was automatically terminated. 
This dfence is founded upon a recital in 
the power-of-atttorney that the donor, is 
‘about to. proceed to England, and is, there- 
‘fore, desirous of appointing the donee as 
his constituted attorney for purposes there-- 
‘inafter expressed. The submission 1s that 
‘this recital indicates an intention to limit 
the duration of the power, a matter as to 
‘which the rest of the document is silent to 
the period of David's absence from India. 
‘Mr. Clough relies on Danby v. Coutts & Co. 
(1). In that case the relevant recital was 
‘as follows: 

“And whereas ‘I am about to return to South 
Australia and am desirous of appointing an attorney 
‘or attorneys to act for me during my absence from 
‘England, etc.” 

‘It was held that the recital controlled 
‘the generality of the operative part of the 
instrument and limited the . exercise of the 
powers of the attorneys to the period of the 
donors absence,from England. 1 have 
been referred toa passage in Halsbury’s 
‘Laws of Englatid, Edn. 2, Vol. 1, p. 314, 
where it is statedeon the authority in Danby 
v.s Coutts & Co. (1) that when a power-of- 
attorney recited the fact that the donor was 
about to go abroad, it was held to be 
impliedly revoked ca his return home. In 
my opinion, however, Danby v. Coutts & 
Co (3) does not justify the proposition 
that the return to England of the donee 
revoked the power, or more properly speak- 
ing, terminated the agency. At p. 514*, 
Kay, J. says: : e 

“The operative port of this instrument does not refer 
in any way to the duration of the power. Therefore 
a statement in the recital or any part of it that it 
was only intended to have effect during the glonor’s 
absence from Englan% would not be repugnant to 
anything in the operative part. It is ofily a cenclu- 
‘sion of law that if such power is silent as to its dura- 
tion, it must last during the donor's life or until he 
revokes it.” . 

Moreover, the contention of the plaintiff 
in that case is summarized ir the following 


terms: e . 
“I take next in order the second question, whether 
eor not the power-of-attorney of August 16, 1880 


(1) (825) 29 Uh D 500; £4 L J Oh 577; 52 LT 401: 
33 W R 559. 
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ceased to be operative during the plaintiff's residence 
in England from June 18, 1882, ‘to November 30, 
in the game year.” 

Although the language in the power with 
which I am dealing is by no means as 
emphatic as the language in Danby v. 
Coutts & Co. (1) I am willing to concede that 
the authority of the attorney could not have 
been exercised during the periods 
that David was in Calcutta or possibly in 
India, but [ see nothing in the document 
to support the contention that the autho- 
rity of the attorney terminated absolutely 
upon the return of the doncr, and that 
from that date the document was as 
ineffective as if it had been expressly 
revoked. Ifit is permissible to lock to 
the conduct of the parties, it is not with- 
out sigoificance that the donor did not 
think it necessary toexecute a new power 
when he left fndia again : on the contrary, 
the power has been continucusly acted 
upon since its executiqgn during the periods 
of Davids absence from Calcutta. I 
therefcra hold thatif David was absent 
rom Ouslcutta, or even from India, 
on October 6, 1936, Solomon had authority 
to sign the letter of renunciation if 
such an act is within the scope of the 
power. A 7 

Mr. Clough on this basis contends that 
it has not been shown that the donor was 
in fact absent from India on that date. In 
my opinion, in the circumstances, no reason- 
able man can doubt that since the institu- 
iion of the criminal - proceedings, David 
has been deliberately absconding, and that 
the last place which he is likely to visit is 
India. When Mr. Nicolson, the Chairman 
cf the defendant ccmpany, was in the 
witness-box he gave the following answers. 
(Ques. No, 147): 


Q.—You are content to let that statement pass, 
tha e the best of your knowledge he was not in 
nadia 


A.—Yes. 

At Question No. 85: 

Q —You had very little, doubt in 
imagine, that Mr. David E%ekiel was net in 
India? : K 

A.—We had very little doubts” 

In thesé circumstances'I hold as a fact 
that David Ezekiel was absent from India 
on October 6, 1937. 

The next question to be considered cqn- 
cerns the scope of the powey, tnat is to say, 
“did the powes give the. attorney autho- 
rity to sign the letter of renunciation, and 
thereby relinquish David's glaim to the new 
shares, and nominate the plaintiff in his 
place"? There ig no serious divergence as 


to the principles which areto be- applied 
. i. . 4 r 6 


your mind, I 


e 5 | : 9 
1939 


H. BZEKTBL D. CARRW & oc., Lito. (GAL) 
e 


91 


tothe construction of powers-of-attorney. Cit is not surprising if those are contin- 
Itis admitted that they must be construed genzies not covered by the powgr. The 


strictly, and that general words must be 
interpreted inthe light of the special 
powers, although they include incidental 
powers necessary for carrying out the 
authority. The crucial clause in the power 
is cl (4): 

“To accept, draw, make, sign, endorse, realize or 

negotiate any bills of *eexchange, drafts, hund‘es, 
orders, cheques, promissory notes, bills of lading 
ang all other mercantile documents, receipts for 
fixed deposits with Banks shares, policies of 
Insurance, Government or other securities for money, 
shares in public Companies, Debentures, War 
Bonds, War Loan and dues for payment of money 
and to execute, sign, enter into, acknowledge, 
perfect and do all such contracts, hypothecations, 
leases, reconveyances, transfers of mortgages and 
other transfers, surrender of leases and shares and 
all other assurances, deeds, agreements, instruments, 
acts and things asshallbe requiredor as the said 
attorney may deem necessary or proper in relation to 
my said businesses and affairs,” 
_ Does the glaim cover the acts which 
the donee has pusporeed to doon the donor's 
behalf in this case? 1 have come to ths 
conclusion it does not, although the ques- 
tion is one of  corsiderable difficulty. 
I have no hesitation in holding that the 
transaction in question was not “a sur- 
render of shares” within the meaning of 
the-clause. The phrase “surrender of 
shares” has a well ascertained and definite 
signification, and it*means tbe surrender 
to the company on the part of the regis- 
tered holder of shares already issued. 
Many companies, of which the defendant 
company is an example (see Arts. 27 and 
2s), have articles expressly providing for 
surrender in certain circumstanc?s. The 
phrase is not, in my opinion, applicable to 
the refusal of a registered share-holder to 
take up newly issued shares to which he 
is entitled. [donot thiak any business- 
man would describe waat Solomon purport- 
ed todo whenhe signed the combin$d 
form of renunciation and nomination as a 
surrender of shares. . ` 

Mr. Page states that, as under the power- 
of-attorney the donee can both accept 
shares and transfer them, there can be no 
justiication for holding that the donee has 
not the power to achieve the same result 


by renudciation and nomination ‘This 
argument isnot without its force, but 
I Rave confe tothe conclusion that the 


transaction which the d»ne@* sought to 
perfect on.the donor's bebalf* was a special 
and peculiar one whichthe power does not 
,contemplate and for which it doesnot pro- 
vide nor can it be heldto be an act inci- 
dental to tbe power t) transfer, $ Indeed 


power was not execuied in 1929 to meet 
a situation where the agent was not in a 
position to communicate with the principal; 
indeed [ take leave to doubt whether 
such a situation has even now arisen. 
The power appears to me to have been 
«designed primarily to enable the agent to 
act for -the principal in routine matters. 
Anything exceptional could be pissed on 
to the principal, who could than either 
deal with the matter direct or give the 
agent special authority. Ia these circun- 
stances, it seems improper to strain the 
language ofths power for tie purpose of 
giving it as comprehensive a scope as pos- 
sible. I hold accordingly that the renun- 
ciation and the nomination of the plaintiff 
were unauthorized, and inasmuch as they 
have never been ratified the defendants 
are not bound by them. 

It remains to consider two questions 
relating to the letter of September 15, 
1936. The defendants argue that inasmuch 
as the letter was addressed to David, there 
was no offer to the plaintiff and that it 
follows that the plaintiff's purported accept- 
ance on November 6, did not conclude 
a contract between the parties. Thig 
submission is one which will not survive 
the most cursory examination. By the 
resolution of September 9, the Directors 
were instructed to offer the new shares to 
members of the company op “to the nominee 
or nominees of any such mambers." The 
letter of September 15, was intended to be 
a compliance with these instructions and 
enclosed a form whereby the nomines was 
enabled to accept the shires offered to the 
member. Tre letter clearly contains an 
ofer made first to the’ registered share- 
holder, and then in the event of his renounc- 
ing to his n.minee or nominees. If there 
is renunciation, by the former, acceptance 
by the latter concludes a contract. The 
second question is concerned with the pur- 
pored reservutioa by the Directors of the 
right te reject a nominees. Unquestionably 
the resolusion gave tnem no authority to 
qualify tae offer in this manner, nor can 
tne defendants justify the qualitication by 
any “provision io the articles. In re Pool 
Shipping Co, [d %2) is of assistance here. 
Íu ethat cage it was held that the letter of 
renunciation of bonus shares ‘in favour of 
a nominee did not amount to a “transfer” 
of shares so as to fall within aud be subject 

(2) (1920) 1 Oh 251; 89 UJ Uh Ill; 122 L T 338: 
€45 J 115; 36 T L R 53, . i 
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to articles dealing with the transfer of 
these shares of share-holders already re- 
gistered. | = 

Mr. Page makes two points. First he 
argues that -the qualification of the offer 
being without authority the acceptor is not 
bound by it and can regard it asa nullity. 
I cannot agree with this view. It must be 
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his constituted attorney had purported to 


\ nominate the plaintiff. They had no objec- 


remembered that the nominee has no rights. 


against the company until acceptance. It 
may be conceded for the purpose of argu- 
ment that ashare-holder could have insist- 
ed that the offer made by the Directors to 
bim should conform to the terms of the 
resolutions of Septemher 9, but the necmi- 
nee can only accept, or decline to accept, 
the offer actually made to him. Accept- 
ance of an offer made by an agent, the 
terms of which are beyond the agents 
authority, cannot give the acceptor a right 
to call upon the principal to perform a 
contract based on a hypothetical offer 
which the agent would have had authority 
to make, There is more force in Mr. Page's 
second argument founded on the form of 
acceptance. He points out that the phraseo- 
logy of the form by renunciation and 
acceptance isin terms for which the defen- 
dants are responsible, a fact which distin- 
guishes this case from cases where the 
acceptance purports to qualify the terms of 
the offer. The renunciation refers to “ your 
(i.e, the Directors’) notice of August 17, 
1936” and the acteptance is in the form: 

“I hereby accep, the, abovegmentioned shares 
upon the terms of the said notice and authorize 
my nominee to be put on the register in respect of 
them.” i ; 

The point now raised is the basis of the 
amendment of the concluding portion of 
para. 3ofthe plaint. This originally ran: 

“By such letter <i. e, the letter of September 15, 
1936) the defendant company offered upon thé terma 
of such letter to issue to the said David Ezekie! 
or to his nominee the said 4,200 shares,” 

This was subsequently amended to read : 

“By such letter the defendant® company offered 
upon the terms of the said notice dated August 17, 
1436, and in accordance with the said resolution (2) 
sot out in para. 1 of the plaint to issue, etc.” 

Paragraph 5 sates that the phaintiff 
accepted the shares in terms of the notice. 
It is in evidence that the letter of Septem- 
per 15, as also tte accompanying forms 
were settled by the company’s solicfiors 


and approved without more than a formal . 


examination by the Directors. ° é 


It is not suggested that the reservation 

ewas inserted in the letter in anticipation of 

any nomination on the part of David. The 

Directors cnly applied theiy minds to the 

matter whef they found that David through 
ha . 


tion to the plaintif personally as a member 
of the company, but the fact that shares in 
which the plaintiff claimed a beneficial 
interest had been attached by the Magis- 
trate's Court made them apprehensive that 
difficulties might be expected with regard 
to any shares that were issued ito the 
plaintiff. There is no evidence what was 
in the mind of the draftsman when he 
referred to the notice of Angust 17, 1936, 
and there seems to be no reason why the 
letters of acceptance and renunciation could 
not have been drafted in simple and non- 
technical language as was done in In re 
Pool Shipping Co, Ltd. (2). But whatever 
be the effect of the reference to the notice, 
it cannot alter the fact that the offer was 
made by the Jetter of September 15, which 
clearly stated that the Directors reserved 
the rignt to reject any nominee. That was 
the only offer made fo the plaintiff and 
consequently the only ‘offer he could accept. 
It follows that if was part of the contract 
between the defendants and the plaintiff 
that the acceptance of the shares on the 
plaintiff's part should be subject to the 
Directors’ veto. .[t is not denied that the 
Directors did in fact reject the pl&intiff as 
David's nominee. I hold, therefore, that the 
suit must be dismissed with costs on two 
grounds, firstly, because the purported 
renunciation and nomination of the plain- 
tiff by David through Solomon were invalid 
as being beyond tLe scope of the authority 
vested in Solomon under the power: second- 
ly, because it wasa term of the contract 
between the defendant and the plaintiff 
that the Directors should have the power to 
reject the plaintiff as David's nominee and 
the Directors in fact reject him. 
p- Suit dismissed. 
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DULLA-—JUDGMENT DEBTOR— APPELLANT 

versus 

RAM OHAND—PLAINTIFF AND OTAERS—e 

JUDGMENT- DEBTORS— RRSFON DENTS. 

Civil Procedure Code (Act W of 1908),, s. 60 (1) 
(c) (as amended by s. 35 of the Punja? Relief of 
Indebtedness Act VII of-1934)--House of judgment- 
debtor exempt from attachment and sfle—Mere fact 
that judgment-debtor mortgaged house with possession 
and took it on rent, whether distntitles him to pro- 
tection given by s. 60 (1) (c). . bi 
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1939 HalDyANaTH v. ONKARMOL (OAL) 
E : e 
Where a house of An agriculturist judgment- 


debtor is not liable to attachment and saletin exe- 
cution of a decree under s. 60 (1) (e), Oivil Proce- 
dure Code, asamended by tha Punjab Relief of 
Indebtedness Act, the mere fact that the judgment- 
debtor mortgaged the house with possession and 
took it on reatfrom the mortgagees does not dis- 
entitle him tothe protection afforded by s. 60 (i) 
(c), Civil Procedure Code, as the judgment-debtor 
never gave up possession of the house; and has 
been using it throughout for purposes subservient 
to agriculture. Hasan Mahomed v. Ahmad Bakhsh 
(1), relied on. 

° 


B.S. O. A. from an order of the Senior 
Da dge; Gujranwala, dated March 15, 
1 


Mr, Bashir Ahmed, for the Appellant. 


Judgment.—Ram Chand obtained a 
decree against one Dulla and in execution 
of this decree attached the house in dis- 
pute. The judgment debtor filed objections 
under s. 60 (1) (e), Civil Proçedure Code, 
to the effect that the house in dispute was 
not liable toeattachment in execution of 
the decree as he Wus "an agriculturist. The 
decree holder admitted that the judgment- 
debtor was an agriculturist and was in 
actual possession of the house in dispute. 
It was, however, c'niended by him that the 
judgment-debtor had mortgaged the house 
in dispute with possession with Gopal Das 
and Ram Lil, that the mortgagees had let 
out the house to the judgment-debtor on 
lease, that the possession of the judgment- 
debtor was that of a tenant under the 
mortgagees, and that the house was, there- 
fore, liable to attachment in execution of 
the decree. The trial Court accepted the 
objection petition of the judgment-debtor 
and released the housefrom attachment. On 
appeal by the decree-holder, the learned 
Senior Subordinate Judge beld that the 
judgment debtor was not protected by 
cl, (c) of sub-s. (1) of s. 60, Civil Procedure 
Code. He accepted the appeal and. set 
aside the order of the executing Court. 
Against this decision the judgment-debtor 
has preferred a second appeal to" this Court. 

Under the Oivil Procedure Oode, as 
amended byes. 35,° Relief of Indebtedness 
Act, houges and other buildings, belonging 
to an agriculturist, and not let out on rent 
or lent to others or left vacant for a pericd 
of a year or more, are not liable Lo altach- 
ment or sale in execution of a decree. The 
house admittedly belongs to an agricul- 
turist; he bas not. let it out om” rent or lent 
it ito anyone: he has been in occupation of 
thethouse throughout, and it has never been 
-left vacant for a peri d of a year or more. 
In: these circumstances it appears that the 
house is not liable to attachment and sale. 


. 
‘8. .. is 


. 


(The mera fact that the judgment-debtor 
mortgaged the house with possession in 
favour of Ram Chand and Dhanpat Rai, 
and took it on rent from the mortgagees 
does not disentitle him to the protection 
afforded by s. (0 (D) (e), Civil Procedure 
Code, as the judgmentedebtor never gave 
up possession of the house; and has been 
asing it throughout for purposes subservient 
to agriculture. Reference may be made 
in this connection to Hasan Mahomed V. 
Ahmad Bakhsh (') There are some 
observations in this judgment which support 
the case of the appellant, and show that 
s. 60, Civil Procedure Code, does not be~ 
come inapplicable simply because the 
agriculturist, though in possession of the 
house, has taken a lease thereof from a 
mortgagee. This ruling was given before 
s. 60, Oivil Procedure Oode, was amended 
by s. 35, Relief of Indebtedness Act (VII 
of 1934), but the principle underlying the 
ruling appears to be applicable to the pre- 
sent case. For the reasons given aboye, I 
accept this appeal, set aside the judgment 
of the learned Senior Subordinate Judge, 
dated March 15, 1937, and restore that of 
the executing Court dated December 5, 1936. 
Having regard to all the circumstances, I 
leave the parties to bear their own costs 
throughout. 6 
Appeal allowed. 
Oas? 285; AIR 1933 
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CALCUTTA HIGH COURT 
Suit No. 756 of 1937 
February 9, 1933 
PANCKRIDGB, J. 
BAIDYANATH BASAK AND ANOTAEB — 
PLAINTIEFES a 
veruus 
ONKARMUL MANICKLAL AND CTABRS =- 
*DErENDANTS 

Transfer of Property Act (IV of 1882), s3. 106, 
11l—Lease of land to defendants by plaintiffs by 
letters—Defendants agreeing to pay rent by 5th of 
every menth and agreeing to give khas possession 
within seven gays of date when required to do so— 
Plaintiff serving defendants on ist day of month 
with notice to vacate land within seven days of 
receipt of notice—S, 106, if applied—Lease, if termi- 
nate? by notice. , 

The plaintif leasedeout a piece of land to the 
defendants on, September 19, 1935, by a letter which 
ran®as under. “Sirs, we rent the vagant land lying 
to the east ofthe front portion of your house 
No, 25-1, katan Sarkar Garden Street on a fixed é 
rent of xs. 31 per month aud devlare’ that we will 
pay the rent of the above premises by the Sth of 
each month, and when it will be necessary to give 
khas possession of the said premises, We will give 

. e 


oi” 


khas possessfon of the same to you within seven days. 
Tf we faihto do so, then we will make geod all 
“your lose,” By their letter of May 1, 1937, the 
plaintiffs called on the defendants to remove certain 
structures and quit and vacate theland and give 
vacant possession of the same within seven days 
from the receipt of the letter. The question was 
whether the notice was a valid one: 

Held, that s. 106, Transfer of Property Act, was 
applicable to the agreement contained in the letter of 
September 19, 1935. The promise on the part of” 
the defendants to take the vacant land on a fixed 
rent of Rs. 31 per month and pay the rent by the 
5th of each month was either a definite agreement 
for a monthly tenancy or if it could not be s> 
construed, it was certainly not a contract to the 
contrary within the meaning of s. 106. If the 
letter ended with the words“ by the 5th of euch 
month," it could hardly be argued that s. 106, did 
not apply. The effect of the concluding portion 
of the letter was that, if the lease was determined 
in any of the ways contemplated by s. 111, Trans- 
fer'of Property Act, the defendants covenanted to 
give khas possession within seven days of such 
determination. The only way that either party 
could determine the tenancy by notice was by ob- 
serving the provisions of s.106. Dizon v. Bradford 
and District Railway Servants Coal Supply Society 
(1), relied on. 


Messrs. B. C. Ghose and J. O. Sett, for the 
Plaintiffs. 
Mr. R. S. Bachawat, for the Defendants. 

- Judgment.—This is a suit in ejectment. 
The plaintiffs are the owners. of No. 25/1, 
-Ratan Sarkar Garden Street and the defen- 
dants are persons who are now in occupa- 
tion of the narthern portion of those 
premises. None of the defendants have 
entered appearance or filed written state- 
ments, except the first def@ndants, Onkar- 
mull Manickial, a firm having its place of 
business at 4, Singhi Dait Lane, Oalcutta, 
The case for the plaintiffs is that on Septem- 
ber 19, 1935, they demised the plot of land 
in suit to Onkarmall Manicklal in terms of a 
document, dated Aswin 2, 1342, B. §. cor- 
responding with September 19, 1935. This 
document was signed by one Surajmull 
Tharad on behalf of Messrs, Onkarmull 
Manicklal, the signatory destribing himself 
asa manager and partner. The plaintifs 
claim that they duly terminated the tenancy 
of Onkarmull Manicklal by a notice in 
writing, dated May 1, 1937. In the written 
statement the .defendants Onkarmull 
Manicklal put forward a substantive case 
in which they allege that they are in occ&apas 
tion under an agreememt of lease fora 
period of 11 years beginifing with the 
Bengali moth cf Aswin 1342. The suit 
was instituted on May 15, 1937, and there 
is a claim as against Onkarmull Manicklal 
for a sum of Rs. 411-4-0, being therent due 
at the datę of the determination of the 
tenancy, band gor mesne profits thereafter 
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until vacant possession is-obtained. The 
not disputed and the 


defendants say it has been tendered to the 
plaintiffs. Tne plea of lender, however, has 


not been accompanied by any payment - 


into Court. The defendants as an eaiterna- 
tive defence submit that under the terms 
of the leiter cf September 19, 195, the 


notice given by the plaintiffgon May 1, 1937, 


did not effectively terminate the tenancy. 
During the coursa of the tri the defen? 
dants have stated through their Counsel 
that they are not in a position to call evi- 
dence to support their allegations as to an 
agreement iora lease of 11 years and they 
bave also admitted the authority of 
Surajmull to sign the letter of September 
19, 1335, on their behalf, and in consequence, 
the only question which I have to decide is 
whether the tehancy of the defendan's was 
effectively terminated, asthe plaintiffs con- 
tend by their letter af May I, 1937. 
letter of September 19, 1935, is as follows: 
“Sirs, 
Werent the vacant land lying to the east of the 


front portion of your house No. 25/1, Ratan Sarkar. 


Garden Street on a fixed rent of Rs. di per month and 
declare that we will pay the rent of the above 
premises by the :th of each month and when it will 
be necessary to give khas possession of the mid 


premises, we will give kkas poesession ofthe same. 
to you within seven days. If we fail to do so, then we, 


will make good all your loss.’ 

By their letter 
attorney for tue plaintiffs called on the defen- 
dants to remove certain structures and quit 
and vacate the land and give vacant posses- 
sion of the same within seven days from the 
receipt of the letter. The defendants rely 


on the provisions of s. 106, Transfer of’ 
They submit that tuere is” 
here no contract to the contrary within the’ 
meaning of the seclion and that accordingly - 
the lease must be deemed to bea lease. 


Property Act. 


frém month to month terminable on the 
part of either the lessor or lessee by 15 


days’ notice expiring with the end of a 
month of the tenangy. It is clear that. the’ 
months which are contemplated by ethe, 
Gocument are the months according to the’ 


Bengali Calendar. Therefore if tue defen- 
dants’ contention is correct, the plaintilis 
can only terminate the tenancy of, the 
defendants by a notice of 15 days, expiring 


with the end of a Bengali month, The plaia- - 
tiffs on the ether hand swbmit that there ' 


is a contract to the cudtrary within the 
meaning of the section, and that the t&n- 
ancy created is a tenancy fos ane indelinite 


time subject to the right of either party to ` 


terminate it by a*seven days’ notice. ‘Toe 
defendarfts alternatively contend, that 
s os 


te. 
3 . 


The. 


of May l, 1937, the. 
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even ifthe dccument has the effect of cut- 
ting down the requisite notice from 15 days 
to seven days, the requirement of the section 
that tLe notice should expire with the end 
of a month of the tenancy is not affected 
thereby. Clearly, if cither of these construc- 
tions is Correct, the notice is an ineffective 
notice. In my opinion, the fist conteution of 
the defendants is sound and s. 106 is appli- 
cable to the agreement ecntained in the 
letter of September 19, 1935, Clearly the 
promise on the part of the defendants to 
take the vacant land on a fixed rent of 
Rs. 31 per month and pay the rent by the 
5th of each month is either a detinite agree- 
ment for a monthly tenancy or if it cannot 
be so construed, it is certainly not a contract 
to the ccntrary within the meaning s. 106. 
If the letter ended with the words “by the 
Sth of each month” it could hardly be 
argued thats 106 did not apply. 

What then is the effect of the remainder 
of the letter? TLeré is not in terms any 
stipulation as to notice. The word “notice” 
isnot used. Moreover, nothing is said as 
to the right of either party to terminate the 
tenancy. It is true the letter contemplates 
the tenancy coming to an end but confers 
noerght upon either the lessor or lessee to 
put an effd to itin a particular way. In my 
Opinion tke effect of the ccneluding portion 
of the lelter is that, if the lease is determin- 
ed in any of the ways contemplated by 
s. 111, Transfer of Property Act, the defen- 
dants covenant to give khas possession within 
seven days of such determination. Wue- 
ther this confers upon ihe lessees a definite 
right to remain on the premises for seven 
days after the determination of the tenancy is 
‘a question I have not got to decide; but in 
my opinion the only way that either party 
can determine the tenancy by notice is by 
observing the provisions of s. 106, Lf I cgp- 
‘sidered that the document had the effact 
of reducing the statutory period of 15 days, 
I should certainly hold on the Suthority in 
Dixon v. BradfordanuDistrict Kailway Sers 
vants Coal Supply Society (1) that the seven 
days must expire with tre end of a month 
of the tenancy. On this point Mr. B.O. 
Ghose has read to me certain decided cases 
reported in unauthorized reports and used 
them as pagt of his argument. ‘The reports 
are all-cases decided by the Lanore Oourt 
and so are not directly in peint inasmuco 
as the Transfer of Property Act has never 
been extended to the:Punjab. But apart 
‘from this, L do not find the decisions by any 

Q) (903) IK B 444; 73LJ KB 136; 90 LT 122; 
20T LR 159, g 
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means convincing and I should not be 
disposed to adopt the reasoning in them, 
It follows, therefore, that the plain i$e’ claim 
for a decree for ejestment must be dismis- 
sed. The plaintiffs, however, are entitled 
to a decree for Rs, 411-40 as rent, but 
under the provisions of the Presidency 
Small Cause Courts Act, having regard to 
dhe amount of such decree, they are not 
entitled to costs. I think I should not be 
justified in awarding costs tothe defendants 
because they have not accompanied their 
plea of tender by a payment into Cart. 


D. Order accordingly, 


—— 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 259 
of 1935 
Decamber 15, 1938 
AGARWALA, J. 
JAGESHUR SINGH AND OTHERS — 
APPELLANTS 
versus 
ALAKH NARAIN SINGH AND orages~ 
RESPONDENTS 
Landlord and tenınt—Zarpeshgi lease executed by 
settled raiyat in favour of landlord for three years 
—Object to demise land for cultivating purposes and 
advance not by way of loan but as premiums 
Executant becomes occupancy raiyal at end of lease 
—Subsequent acceptance by himof ijara from land- 
lord, whether deprives him of ockupancy rights, 
Where a settled ratyat executes a zarpeshgi lease 
in favour of the landlord for three years and ths 
primary object of @it is to demise the land for 
cultivating purposes and the advance is not by way 
of a loan but by way ofa premium andthe Teci- 
tals indicate clearly that the object of the exe. 
cutant in taking settlement of the land was not 
for the purpose of securing the re-payment of the 
advance but to acquire mo:e kasht land in the 
village because the lands which they have were 
insufficient for their maintenance and the document 
does not state that the lands were pledged ag 
security for repayment of the advance and there ig 
no provision for repayment of the debt, the execut- 
ant becomes an ocgupancy raiyat in respect of the 
lands demised at the end of the lease and a sub- 
sequent acceptance of ijara amounting to a mort- 
gage by him from the landlord has no effect of de- 
priving him of his occupancy rights, Sheikh 
Dildar Hussain v. Suddiq Shewh (3), distinguished 
BengalIndige Company v. Roghobur Das qi) and 
Kharag Narayan v. Dwarka Prashad Singh (2) 
referred to. 4 


AS from a decision of the Additional 
Subordinate Judges of Gaya, dusted N vem- 
ber, 15, 1954, Yeversing a decision of the 
Muaosif of Jeaanabad, dated December 12 
1932, : 

Dr. Dwarka Nath Mitter and Messrs. 
B. C. Muter and J. M. Ghosh, for the 
Appellants. : 


o 
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Messrs, K. Husnain, H. R. Kazimi and 
K. N. Varma, for the Respondents. . | 
~ Jud£ment.—This_ second appeal is 
by defendants Nos. 1 to 3. The facts 
were as follows: In 1913 Khbuban and 
‘others executed in favour of the landlords, 
defendants Nos. IL and 12, a document 
which has been called a zarpeshgi kabuliyat, 
evidencing the advance of Rs. 145-80 ag 
peshgi. The executants agreed to pay rent 
of Rs. 30-12-0 for the term ofthe lease 
which was for three years. In 1916 Khudan 
who was a settled raiyat of the village 
was recorded as an occupincy raiyat in 
respect of the demised lands. In 1917 
another document, called an ijara deed, 
was executed by defendant No. 11 in 
favour of Khvban and others with regard 
to 3 bighas of land and evidencing an 
advance of Rs. 200 as peshgi. The term 
of the ijara was for five years. Three 
years later Basdeo Narayan defendant 
No. ll executed a zarpeshgi with regard 
to 3 bighas of laud in favour of defendants 
Nos. 3 and 4 and in 1922 he executed 
an ijara with regard to 12 bighas in 
favour of defendants Nos. land 2. Khuban 
and others sold- their interest to the 
plaintiff in 1913 in respect of plot No. 208 
and a part of plot No. 87. Shortly after- 
-wards the plaintiff sold part of plot No. 203 
to the sister of defendant No. 11 and 
about the same time defendants Nos. 11 and 
12 sold their mélkiat interest in the property 
to Madho Singh, tke cousin of the plaintiff, 
The plaintiff then. purchased a further 
10 bighas from Khuban. In 1924 defendants 
‘Nos. 1 to 4 sued to recover possession of 
the properties covered by the zarpeshgi 
of 1920 and the ijara of 1922. In exe- 
-cution of the decree obtained in that suit, 
defendants Nos, 1 to 3 (the appellants) pur- 
chased the property and obtained delivery 
‘of possession. The plaintiff applied to be 
restored to possession of l the property, 
but his application was dismissed. He 
thereupon instituted a suit out of which 
is appeal has arisen. 
Neko a af the appeal depends upon 
‘a construction of the zarpeshgt lease of 


1913. If this was a lease for cultivating - 


purposes then, as Kuuban was a set.led 
raiyat of the villag `, he obtained occupancy 
rights in the lands if suit. If, on the 
other hand, it was a transaelion in, the 
cature of & mortgage, then he did not 
obtain occupancy rights in the suit lands. 
‘ne material portion of the zarpeshgi lease 


‘of 1913 is as follows: 
sr we, the executants, who ar’ cultivators, have no 
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sufficient kasht for our maintenance in the mauza... 
it is necessary for and incumbent upon us to take 
settlement of further kasht land for cultivation. We, 
therefore, approached Babu Basdeo Narayan Lal re- 
questing him to give us kasht lands on nakdi-system 
for cultivation for a definite period...... He granted 
our request and became ready to settle the kasht 
land with us on nakdi system, for a definite period 
to take zarpeshgi from us and to get a kabuliyat, 
executed for a period of three years, we have 
therefore ...taken settlement of the whole and entire, 
29 bighas 5 kathas of kasht land..... on payment of 
Rs. 145-8-0 as peshgi money, at a rental of Ra, 6 
per bigha fora term of three years, from the begjan- 
ing of the agricultural year, 1321 Fasli.” 

At the end of the document in tabular 
form is drawn up a statement of the area, 
the rate cf rent, the total jama and the 
net jama after a deduction of interest on 
the peshgi money. 

In Bengal Indigo Company v. Roghobur 


Das (1) the Privy Qouncil held that a’ ~ 


zar-i-peshgi lease is nol a mere contract 
for the cuitivation of the land at a rent, 
but isa security to the genant for, his 
money ‘advanced ang thet the possession 
of a tenant in such a case is at least in 
part that of a creditor operating payment 
to himself, and is no foundation for a 
claim fcr occupancy rights. Similarly-in 
Kharag Narayan v. Dwarka Prasad Singh 
(2) a Division Bench of this Oourt held 
that: bs 

“A person who enters into “possession ‘of land 
under a zarpeshgi lease, the preliminary object of 
the lease not being to create the relationship of 
landlord and tenant but to provide a security as 
between debtor and creditor, cannot acquire oc- 


cupancy rights in the land during the period of 
the lease." 


The contention on behalf of the appellants 
is that the provision in the document under 
consideration for the payment of interést 
is inconsis‘ent with the relationship of 
landlord and tenant. Looking at the docu- 
ment as a whole, it appears to me that 
the primary object of it was to demise 
the land for cultivating purposes and the 
ativance of Rs. 145-x-0 was not by way of 
a loan ay by way of a premium. The 
recitals indicate clearly that the object of the 
executants Khubarf and others in taking 
settlement of the land was not for ‘the 
purpose of securing thfe repayment of-the 
advance but to acquire more kasht land 
in the villaga because the laats which 
they had were insufficient for their main- 
tenance. ‘The document does not séate 
that the hands were pledged as security 
for repayment of the advance and there 
is no provision for repayment of the debt. 


(1) 24 C 272; 23 1 A 158; LÙ WN 83:7 Sar. 94 (P Ox 
‘ (9 3 Pat. 465; 78 Ind. Cas. 688; A I R1924 Pat. 
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- In that respect.the case differs from that 
of Sheikh Dil-iar Hussain v. Saddiq Sheikh 
(3). In that case it was held that where 
a grantor of a zarpeshgi deed borrawed 
money and where the substance of the 
transactiqn was that after deduction of 
various sums by the grantee against the 
interest for the money advanced by him, 
& sum was reserved-as rent payable by 
the grantee to the grantor, and the latter 
had a right to redeem before the expira- 
tion of the period provided by the document, 
the transation was: a mortgage in spite 
of the reservation of a certain sum as an 
actual jama. The tems of the document 
of 1913 may be compared with the ijara 
deed of 1917. ‘Ihe material portions of 
the recitals were as follows: 

“As I am in urgent need of money......I have, 
therefore, .... let out in ijara lease fopa term of five 
years the whole and entire 1.87 acres of milkiat... .. 
to Khuban Mahto ..... on receipt of Rs. 200 of Imperial 
Currency as peshgi mpneys.. - On the expiry of the 
term in 1329 Fasli, I shall, on payment of the 
entire peshgi money in one lump sum, bring the 
leasehold property in my direct possession " 

Now this ducument was clearly a mort- 
gage. To secure an advance of Rs. 200, 
the land ig pledged as security for payment 
of the debt and there is provision for 
redemption. It was argued that the fact 
that Khuban Mahto eatered into this 
transaction in 1917 "evidences that he did 
not’ look upon himself as an occupancy 
raiyatin respect of the land that was the 
subject-matter of.the lease of 1913. Against 
that, however, is the fact that after the 
expiry of the tjara in 1917, the landlords 
realised rent, thereby indicated that Khuban 
Mahto was a tenant. Now if the ijara 
lease of 1913 was, asI hold, a cultivating 
lease, Khuban Mahto became an occupancy 
raiyat in respect of the disputed land 
and the subsequent acceptance of the 
ijara of 1917 could nit have the efecf 
of depriving him of his occupancy rights. 
There was, therefore, evidence son which 
the conclusion of the Pourt below could 
be arrived at, and this second appeal fails 
and is dismissed with coats. 


6. Appeal dismissed. 
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BOMBAY HIGH COURT’ 
Criminal Revision Application. No.*314 
of 1938 
November 2, 1938 
BeoomPizLp AND MAOKLIN, JJ. 
DATTATRAYA RAMCHANDRA 
NAIK—Accusep — PETITIONER 


versus 
5 EMPEROR—RgEsPoNDENT 
City of Bombay Municipal Act (III of 1333), 
8. 3:4-A—Construction—Owner of building, when 


liable under s. 384-A,. 

The provision contained in s. 384-A of Oity of 

Bombay Municipal Act, is a penal provision and 
the section must be strictly construed. 
- The owner of a building is only liable under the 
language of s. 334-A, Oity of Bombay Municipal Act, 
if he himself is using the premises but not other- 
wise. The language used in s. 384-A, isnot appro- 
priate to the case of the owner unless he is also the 
occupier and uses the premises for any prohibited 
purpose. in 

Ur. R. App. against conviction and 
sentence passed by the Honorary Presidency 
Magistrate, Municipal Court, Mazagaon, 
Bo.ob ay. ae 

Messrs. S. R. Mirajkarand R. A. Mundkur, 
for the Petitioner. 

Mr. N. A. ©. Coyajee, for the Op- 
ponent. h i i 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. nls 

Broomfield, J.—Tnis is an applicatior 
for revision of an order of the Honorary 
Magistrate, Municipal Courf, imposing a 
fine of Rs. 25 oa the applicant anders. 384-A, 
Oity of Bombay Municipal Act (Bom. IH 
of 1888). The applicant is the owner of 
several chawls situate in Curry Road, 
Bombay, and occupied by millhands. One 
of the tenants in one of the chawls was 
keeping a goat and the Municipality took 
proceedings under s. 384-A against the 
tenant, the applicant and his rant collector. 
The applicant has been convicted and fined 
as already stated and the proceedings 
against the others have been withdrawn, 
Tne question in this revision application is 
simply whether the owner of the premises is 
liable under s. 334-A. 

The language of the sectign is as follows: 

“Wherg a building or any portion thereof is used 
or intended to be used for human habitation and any’ 
portion of such building is used for any of the follow- 
lug purposes, namely, 

(a) for keeping any horse, cow, buffalo, bullock, 
goat or donkey, or . i 

(b) as agsdowa 8r place for the storage, in con~ 
nection with wholesale trade, of, graéo, seeds or 
groceries, So i 

“the Commissioner may, if it shall appear to him 
necessary for sanitary reasons todo so, by written 
notice require the owner or occupier of such building 
to discontinue the use «of such building ig any such 
purpose ; provided that the Oommissjoner ay permit 
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such use subject to such conditions as he may think 
fit to preseribe.” 


lt is contended on behalf of the applicant 
that the owner is onfy liable under the 
language of the section if he himself is 
using the premises but not otherwise. We 
think that this contention must be accepted. 
In our opinion the languange used is not 
appropriate to the case of the owner unless 
he is also the occupier and uses the premisee, 
A person who is not in occupation cannot, 
according tothe ordinary use of language, 
discontinue the use of the premises for 
any of lhe purposes mentioned in the 
section. He might cause the use to be 
discontinued, but that is not the same thing, 
The learned Advocate who appears to 
oppose the applicaticn points out that one 
of the meanings of the word “discontinue” 
according to Webster is “eause to cease.” 
But to cause a thing to cease, is not the same 
as to cause another person to discontinue it, 
and we are not satisfied that the latter 
meaning can be intended in the present: 
case. Itis obvious that it may not bein 
the power of the owner to cause the use 
of tLe premises for any particular purpose 
to be discontinued by his tenant. Apart 
trom a special covenant, he would have no 
authority over his tenants to prescribe the 
manner in which they should use the 
premises demised and he could only comply 
with the section by evicting the tenants, 
va a in many*cases, he might not be able 
to do. ba 
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Our attention was also drawn to the fact 
that in the following =. 355 the word 
“occupier” only is used which wauld 
include the owner suppcsing he happens to 
be also the occupier, and it is suggested 
that the construction ofs. 384 A for which 
the applicant contends would render the 
use of the word “owner” in that section 
superfiuous. Butas a matter of drafting, 
it would seem to be optional whether one 
uses the expression “owner or occupier” or 
the word “occupier” only to cover the case 
where the ownerjs to be made liable when 
he is in occupation. These ss. 384A and 
385 were inserted in the Act at different 
times, the first in 1916 and the second in 
1920. I do not think that we shod be 
justified in inferring from the fact that the 
word ‘‘cccupier” alone is used in s. 385ethat 
the words “‘owner or occupier” ins, 384-A 
render ihe owner liable whether he is in 
occupation or not. The provision in question 
is a penal provision; the applicant is 
punished eby a Criminal Court for an 
alleged breach of the section; and accord- 


t 
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ing toa well-recognized rule, the section 
must be construed strictly. We are not 
satisfied that the Legislature has made its 
intention clear that in a case like this, the 
owner is to be beld liable when he is not 
himself using the premises for any prohi- 
bited purpose. We make the Rule absolute, 
set aside the conviction and order the fine 
to be refunded, 


8. Rule made absolutg. + 


PATNA HIGH COURT 
Letters Patent Appeal No. 7 of 1938 
January 4, 1939 
Harrizs,O J. AND Wort, J. 
Musammat DEOKI KUAR—DEFENDANT 

e —APPELLANT 
VerTSUS 
SHIVA PRASAD SINGH—Piatwrter— 
RESPONDENT 

Landlord and tenant—Suspension of rent—Tenant 
dispossessed by landlord of portion of holding leased 
out at lump sum rent for whole holding—Tenant, if 
entitled to total suspension of rent. 

Where a tenant is dispossessed by the landlord, of 
certain plots forming part of one holding leased 
out to the tenant ate lumpsum rent for the whole 
holding and not at a rate per bigha tl tenant is 
entitled to total suspension of rent, Shiva Prasad. 
Singh v. Deoki Kuar, 17%Ind. Cas. 61, reversed, 
Katyayani Debi v. Udoy Kumar Das (1), Srimati 
Sakhisona Dasi v. Pran Krishna Das (2), referred to, 


L. P. A. from a deeision of Mr. 
Justice Subodh Chandra Catterji, dated 
March 23, 1938, reported as 175 Ind. Cas. 61. 

Mr. Rajkishore Prasad, for the Appellant. 

Mr. Kameshwar Dayal for Mr. C. P, 
Sinha, for the Respondent. 

Wort, J—This is an appeal from the 
decision of a Judge of this Court sitting 
singly and arises out of an action for 

nt. 

«The question which fell to be decided 
throughout, in all Courts, was whether 
the defendant tenant was entitled, and to` 
what extent, to suspension of regt by 
reason of the fact that he had been dis- 
possessed of two plots-out of the holding, 
namely Plots Nos. 787 and 788, There 
were materials before the Court from 
which it might have been held that 
these plots were held separatgly and not 
as part of one holding; but throughout, 
from the *judgment of the Court of first 
instance to the judgment of this Court, 
it has been held that these plots were 
treated by the landlord plaintiffas form» 
ing a part of one holding at a lump sum 
rent - gnd not at a rate per bigha. The 
importance of this will be noticed in as 
Pe | 


a: 


1939 


moment. It seems to me that the decision 
of this case can be very briefly stated, 
but the brevity of my observations show 
no lack of respect to the judgment of the 
learned Judge of this Court whose judgment 
we are reversing. f 

In the „first instance, I propose. to refer 
to a decision of their -Lordships of the 
Judicial Committee of the Privy Council 
in, which this matter has been dealt with, 
Katyayani Debi v. Udoy Kumar Das (1), 
more particularly at p. 166* where the deei- 
sion of their Lordships of the Judicial 
Committee of the Privy Council was ex- 
pressed by Lord Salvesen as follows :— 

“The doctrine of suspension of payment of rent, 
where the tenant has not been put in possession of 
part of the subject leased, has been applied where 
the rent was alump-rent for the whole land leased 
treated as an =inadvisiblé subject, It has no 
application to a case where the stipulated rent is so 
much per acre or bigha.” 
` This decision has been analysed by Mr. 
Justice Mukerji in the case of Srimati 
Sekhisona Dasi v. Prankrishna Das (2), 
where the learned Judge came to certain 
conclusion as to what the decision meant. 
The case to which I have referred has 
beén relied upon by the parties before 
us it appgal. The decision of the Ad- 
ditional District Judge in this case affirmed 
the decision of the Munsif who tried ths 
suit and was to the effect that the tenant, 
by reason of the fact of his being dis- 
possessed by the*landiord, was entitled to 
total suspension of rent. On appeal to 
this Court, the learned Judge made this 
observation : 

“I fail to see how in the circumstances of this 


case it will beequitableto allow suspension of the 
entire rent.” 


Then he makes reference to the area of 
the holding, the area of which the tenant- 
defendant was dispossessed, 


my opinion”, says the learned Judge, “it 
would be pushing the doctrine of 
suspension of rent tpo far if it were to be 
*applied’ to the efacts cf the present case. 
I consider it fair apd equitable that the 
defendant should: pay proportionate rent 
for: ihe area in her possession”. Lt would 
appear that the learned Judge in his 
statement that equitable principles apply 
to thfs case, ‘had in mind the judgment 
of Mr. Justice Matpherson in ute case of 


(1) 52 A 160; 88 Ind, Cas.110;A I R 1925 PO 
97; 520417; 23 AeL Je7513. R ; 
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(2) 370 W N 301; 146 Ind. Oas. 398; 
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r being ap-, 
proximately one quarter of the whole. “In. 
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alip Narayan Singh Vv. Suraj Nayaydn 
Missir (3), where in not dissimilar cir- 
cumstancss the Court allowed total sus- 
pension of rent which was confirmed by 
the decision of this Courte But in the 
course of his judgment Mr. Justice Mac 
pherson made this observation :— 

Tt would be disastrous in this province if the 
doctrine of suspension of rent as applied to a 
tenancy with a lump rental should be whittled 
down. Andeven in the very improbable event that 
it could be shown that the land ofthis or any 
other long-standing holding in this province is 
held at so much per bigha, it would generally not 
be in accordance with equity to decree the rent for 
the balance of the annual rental after deducting the 


i 


proportion of rent...... . 


The observations of the learned Judge, 
with respect, were not necessary for the 
decision of that case, both learned Judges 
agreeing that total suspension of rent 
should be decreed in the case, but it is 
unnécessary to enter into that question 
for considerations to which I shall now 
refer if, as contended by the respondent 
landlord, the equitable pricciples apply, 
then the learned Judge from whose deci- 
sion this appeal had been preferred, 
exercised, what might, I think be cor- 
rectly described, his discretion in the 
circumstances and came to the conclusion 
that it would be equitable to award a” 
total suspension of rent... With great 
respect to the learned Judge of this Court, 
in those circumstances it was not open 
to him to reverse*the decisien of the lower 
Appellate Court. On the other hand if 
the equitable oprincipies did not 
apply, then quite clearly applying the 
rule as stated by their Lordships of the 
Judicial Committee in the case to which 
I have made reference, which by implica 
tion meant total suspension of rent, the 
tenant in the circumstances of the case 
{this not being a holding held at a rent 
per bigha) was entstled to total suspension, 


It must not be understood by this 
decision thas I am deciding any general 
principle *of law but dealing with the 
facts and circumstances of this case. It 
will be seen, therefore, from whichever 
point of view tbis case is looked at, the 
landlord was - in, these circumstances, 
pound to fail in, thi$ Court, the learned 
Distrias Judgs having come to the cone 
clusion that the tenant was entitled to a 
total suspension. of rent. With these ob- 
servations I would allow this appeal and 


(3) 14 Pat 323; 153-Ind, Cas, 298; 7 R §P 328; A 
I R 1935 Pat 38B. °: - -- © 
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restore the decision of the learned J a | 
in the Sourt below with costs. : 
Harries, C. J.— I agree. 
8. Appeal allowed. 


ALLAHABAD HIGH COURT 
Civil Revision No. 79 of 1938 
September 28, 193s 
Motta, J. 
MOHAN LAL—PLAINTIFF-—ÅPPLICANT 
VETSUS 
SOHAN LAL—Dgrenpant—Orposits 
PARTY 

Provincial Small Cause Courts Act (IX of 1887), 
s. 17 as amended by Act IX of 1935, s. 25—Provisions 
of s. 17 are mandatory — Jurisdiction of Small Cause 
Court to entertain application whens, 17 is not 
complied with--Powers of interference by High 
Court under s. 25 are discretrenary—Interfer ence, 
when justified, < 

Section 17, Provincial Small Cause Courts Act, as 
it now stands, contains a mandatory provision to the 
effect that an applicant for an order to set aside a 
decree passed ex parte must do one of two things at 
the time of presenting his application, that is, he 
must either deposit the amount due from him under 
the decree, or give such security for the performance 
of the decree as the Court may, on a previous ap- 
plication made by him in this behalf, have directed. 
Where this mandatory provision has not been com- 
plied with, the Small Cause Oourt has no jurisdiction 
to entertain the application. Ram Bharose v.Ganga 
Singh (1), distinguished. 

The power of faterference which the High Court 
has under s. 25, Small Cause Courts Act, 
is purely discretionary, andthe mere fact that an 
order passed by a Small Cause Uourtis either illegal 
or without jurisdiction, does not necessarily justify 
interference by the High Ocurt. The real test is 
whether any substantial injustice has been done by 
the order complained against. In other words, there 
should be merits in the application apart from 
technicality. Muhammad Bakar v. Bahal Singh (2) 
‘and Tursi Ram v. Meghraj Basdeo (3), relied on, 


C. R. against an order of the Judge, 
Small Cause Court, Allahabad, dated Decem- 
ber 23, 1937. 

Mr. S. B. Johari, for thé Applicant. 

Mr, V. D. Bhargava, for the Opposite 
Party. 

Order.—Thig is an application im revision 
under s. 25, Small Cause Courts Act. The 
applicant here was the plaintiff in the Court 
below. He instituted a suit on March 4, 
1937, against the opposite party SoRan Lal 
to recover a certain amount onthe basis 
of a running account. The epposite eParly 
filed a written statement on July 14, 1937, 

and the case was fixed for final hearing on 
November 26, 1937, after some adjournments 
in the meantime, for certain reasons with 
which this Court is not concerned. On that 
date it appears that an issue was framed 


X 
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in the case and the plaintiff was examined. 
The case was then adjourned to the next 
day, that is November 27, 1937, and on 
that date the evidence of the plaintiff and 
ofa witness produced by him was recorded. 
The opposite party and his Counsel were 
admittedly present on November 26, 1937; 
but, on the next day when tke case was 
called up, no one appeared on behalf of the 
opposite party, with the result that the 
Court proceeded to pass an ex parte decreb. Ít 
appears that immediately afterwards the op- 
posite party appearedin Court and made an. 
application purporting to be unders. 151, 
Oivil Procedure Code, praying for an order 
to set aside the ex parte decree. No cash 
deposit was made when this application was 
piesented, nor was any security filed in 
accordance with the direction of the Court 
upon a previous application as required 
by s. 17, Small Cause Courig Act. 

It is evident thavin he circumstances 
in which the application was made, the 
provisions of s. 17 could not possibly have 
been complied with immediately. The Court 
treated this application as one under O. IX, 
r. 13, for an order to set aside the ex parte 
decree, and the opposite party was asked 
to explain why he had failed te carry out 
the provisicns of s. 17. The matter came 
up before the Court o December 16, 1937, 
and the learned Small Cause Court Judge 
directed the opposite party to furnish a 
personal bond. It’ was contended by the 
learned Counsel for tre applicant that all 
this proceeding tock place without any notice 
having been given to his client. But it 
appears from the record that the applicant's 
Counsel was present when the opposite 
party made his application on November 27, 
1937, immediately after the passing of the 
ex parte decree. It appears further that the 
“application was immediately shown to the 
applicant's Counsel who put his signature 
thereon apparently in token of the fact that 
he had received notice of it. On Deeember 
20, 1937, the learned. Smajl Oause Court 
Judge accepted the security bond filed by 
the opposite party and fixed January 6, 
1938, for hearing the application for resto- 
ration of the suit and setting aside of the 
ex parte decree. The case was, however, 
taken up on December 23, thođgh the reason 
for this tAange in date * does not appear 
from the rècord, On 'that dage the learned 
Small Cause Oourt Judge granted the,appli-+ 
cation and set aside the ex*parile decree. 
Hence this application in revision. 

“The learned Counsel for - the applicant 
strentiously argued that the whole procg- 
ae 00? 
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dure adopted by the learned Small Cause 
Court Judge in this case was irregular, and 
particular stress was laid upon the point 
that he had no jurisdiction to entertain the 
opposite party's application for an order to 
set aside the ex pairie decree when the 
mandatory provisions of s. 17, Small Cause 
Courts Act, relating to the deposit of secu- 
rity had not been complied with. The argu- 
ment on behalf of the opposite party is that 
the provisions of s. 17, Small Cause Courts 
Act, were substantially complied with be- 
cause securily was deposited by the opposite 
party in accordance with the Court’s direc- 
tion, within the period of limitation. Reliance 
was placed in support cf this contention on 
certain decisions of this Court dealing with 
s. 17 of the Act prior to its amendment by 
Act No. IX of 1935. The material portion of 
8.17, as it stands after the recent amend- 
ment, runs as follows : ~ 

“Either deposit in the Oourt the amount due from 
him under the detreeor ingpursuance of the judg- 
ment, or give such secu1ity fur the performance of 
the decree or compliance with the judgment as the 


Court may,on a previous application made in this 
behalf, have directed." 


In order to appreciate the argument it 
would be instructive to quote the courres- 
ponding portion of s. 17 asit stcod before 
the dmendment. It runs as follows: 

“Hither deposit in the Court the amount due from 
him under the decree or en pursuance of the judg- 
ment, or give security to the satisfaction of the Court 
for the performance of the decree or compliance with 
the judgment, as the Court may direct.” 


Some stress was laid by the learned 
Counsel for the opposite party on a decision 
ofthis Court in the Full Bench case in 
Ram Bharose v. Ganga Singh (1). A perusal 
of that case will, however, show that the facts 
which the learned Judges had before them 
were essentially different from those that 
are now before me. Ido not think, there- 
fore, that I can derive any assistance from 
the case relied upon by the learned Counsel?’ 
To my mind, itis perfectly clear that s. 175 
as it now stands, contains a mandatory pro- 
vision . to the effect that an applicant for an 
order to set aside a°decree passed er parte 
must də one of two things at the time of 
presenting his applicati-n, that is he must 
either deposit the amount due from him 
under the Gecree, or give such security for 
the performance of the decree as the Court 
mayp on a previous application made by 
him in this behalf, have directed. Tnere 
can be little doubt “in this ca8e that this 
mandatory provision was not complied with 
and I would,ethesefore, concede that the 


(1) (1931) A L J 1049; 136 Ind. Oas. 609; A IR 1931 
All, 727; 54 A 154; Ind. Ral. (1932) All, 225 (F. B) 
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karned Small Cause Court Judge,had no 

risdiction to entertain the appligation 
made by the opposite party on November 
27, 1937. ° 

Tne question, however, remains whether 
this Court is bound to iaterfere with the 
order passed by the learned Small Gause 
Court Judge simply because it was beyond 
his jurisdiction. The power of interference 
which this Court has under s. 25, Small 
Cause Oourts Act, is purely discretionary, 
and I do not think that the mere fact that 
an order passed by a Small Oauss Court is 
either illegal or without jurisdiction neces- 
sarily justifies interference by this Court. 
The real test is whether any substantial 
injustice has been done by tha order coms 
plained against. In support of this view, I 
would refer, in the firet place, to a Full 
Bench decision of this Court in Muhammad 
Bakar v. Bahal Singh (2). In that case 
the Full Bench laid down the following 
principles : 

“Section 25, Provincial Small Oause Oourts Act, 
was not intended to give in effect a right of appeal 
in all Small Cause Court cases, either on law or 
fact. The revisional powers given by that section 
are only exercisable where it appears that some 
substantial injustice toa party tothe litigation has 
directly resulted from a material misapplication 
or misapprehension of law or from a material error 
in procedure.” 


That was not, however, a case in which 
the order passed by the Small Cause Gourt 
Judge was without jurisdicfion. There is, 
however, another decision ofe this Uourt ia 
the case in Tursi dım v. Meghra) Basdeo 
(3), which is still more to the point. In 
that case a suit had been brought against 
two execntants of a pro note, and before the 
Court gave its judgment, a referenca was 
made to arbitration ab the instance of the 
Plaintiff and only one of the two defend- 
ants. The reference was obviously invalid 
andthe Oourt had, therefore, no jurisdiction 
to refer toe mitter to arbitration. The learn- 
ed Judge of this Gourt, however, in dealing 
mi the case in revision observed as fol- 
Ows : 

“I am satisfied that in all revisional applications 
under s. 26, the High Court must,be satistied, | before 
it interferes, that some substantial injustice has 
beea dote. In other words, that there are merits, in 
the application apart from technicality. | In this case 
the application has no merits whatever, f 

In thy view, tue present case is exastly 
of the same cagracttr. ‘the applicant is 
relyiag pureby upon a tecanical s breach of 
the provisions of s. 17, Small -Cause Courts 
Act. It cannot be suggested that the order 

(2) 13 A 277; A W N 1891, 81 (F B). f 

(3) A I R 1933 All. 145; l44 Ind, Cas. 172; Ind. Rul 
(1933) All. 396 (2). . 
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passed by the learned Small Cause Covgt 
Judge by which an ex parte decree has help 
set aide, has done substantial injustice to 
any party. Iam not, therefore, inclined to 
interfere in revision, and consequently, 
dismiss the application with costs. The 
stay order is discharged. 
B. Application dismissed. 





PATNA HIGH COURT 
Appeal from Original Order No. 165 of 1934 
December 21, 1938 
Monammap No-k AND DHAVLE, JJ. 
AVADH BIHARI SARAN—Opposits PARTY 
—APPELLANT 
versus 
S. K. P. SINHA—PETITIONER—RESPONDENT 

Civil Procedure Code (Act V of 19:8), 0. XVI, 
7. 17—Witness personally directed by Court tore- 
appear on certain date—Order-sheet not showing 
that witness was ordered to re-appear—Witness, 
employee of District Board not attending on such date 
being away on Board's work—No evidence to show 
that witness understood that he was directed to re- 
appear—Whether can be held liable under O. XVI, 
r. 17, read with other rules. 

A witness who was an employee of a District 
Board was summoned to appear onthe 15th of cer- 
tain month appeared in the Court but was not exa- 
mined on that day and it was alleged that the Court 
had directed him personally to appear again on 
ethe 17th. The witness failed to appear on that 
date and the Court passed an order fining him under 
Civil Procedure (ode, O. XVI, r, 17, read with other 
rules, The order-sheet did not show that the wit- 
ness was ordered to re-appear on the 17th. There 
was in evidence a note from the Chairman of the 
District Board thttin the abfence of any further 
directions from the Court after the 1‘th, the witness 
had been deputed on District Board work to some 
other place and that he was away on the 17th: 

Held, that under the circumstances, it could not 
be said that the witness failed to re-attend as re- 
quired by the Court as there was nothing on record 
to show that the witness had understood that he was 
so required by the Court and the order #ning him 
must be sét aside. 

A. from an order of the Subordinate Judge 
of Gaya, dated May 22, 1934, 

Messrs. K. Husnain and’ S. A. Khan, for 
the Appellant. . 

Mr. D. L. Nandkeolyar, and the Govern- 
ment Pleader, for the Respondent. e 

Dhavie, J.— This is an appeal against 
an order of the Subordinate Judge of Gaya, 
finingthe appellant Rs. 100, besides order- 
ing him to pay Rs. 3 of the cost *of an 
attachment. under r. 7, read with r. 10 
of O. XVI of the Civil Procedure Qode. 
The appeflant was a defence witness in a 
case tried by the Subordinate Judge, and 
had been examined as such on April 13, 
1934, and cross-examined on the following 
day. It appears that the plaintiff afterwards 
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moved the Oourt for summoning the appel- 
lant for further cross*examination, and that 
the appellant, an employee of the District 
Board, appeared in Court on the 15th of that 
month. On this date he was not cross-examin- 
ed; and the learned Subordinate Judge finds 
that the appellant was directed to appzar. 
for cross-examinationon May 17, and that 
as appellant failed to comply with that 
order, he had rendered himself liable to 
punishment under r. 17, read with other 
rules, of O. XVI of the Wivil Procedure Code. 
The order-sheet does not show that on May 
15,1934, tte appellant was ordered to re- 
appear on the 17th. It does appear from 
the order sheet, however, that on the 16th 
work ran short and, at the instance of the 
plaintiff, an attempt was made to get hold 
of the appellant from the District Board 
Office and let him be cross examined by 
the plaintiff. This attempt failed because 
the appellant at first deajined to come 
nnless permitted by kis superior, the District 
Eoginser ; and when‘the Court sent a slip 
to the District Engineer, and the District 
Engineer passed the necessary order, the 
appellant was not to be found. This inci- 
dent, which is supported by materials avail- 
able in the record, s:ems to have led to 
some confusion in the mind ofethe lower 
Court : forthe learned Subordinate Judge 
says, not only ihat thee appellant had been 
ordered to come on May 17, 1934. but that 
before taking steps for compelling his 
attendance, a slip wassent to the District 
Engineer asking him to direct his clerk—the 
appellant—to ccome, that the District Engineer 
ordered the appellant to comply at once 
“butstill he would not come”, and that 
thereupon the Oourt again wrote to the 
District Engineer and was informed in 
reply that the appellant was not in the office, 
There is no material to show that the ap- 

əllant was in the District Board Office at 
all on the 17th. On the contrary, there is 
a note, written or signed by the Chairman. 
of the District Board on, May 20,—not very 
after wards—that in the "absence of amy fur- 
ther instructions from the Court, that is to 
say, instructions after May 15, the appel- 
lant had been deputed on District Board 
work to Oalcutta, and was likely totome back 
within two or three days. The appellant’s 
case was that, asa matter ofe fact, he was 
away in Gelcutta on District Board work 
on the 17th? the date on which.the Subor- 
dinate Judge has found that the appellant 
wilfully absented himself fromeOourt though 
required for cross-examination as a wib- 
ness, Much of- what happened in connec: 
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tion with this matter is notto be found in 
the order-sheet of the marin cise at'all. 
On May 18, the Subordinate Judge took 
some evidence, recited certain facts, and 
directed the issue of a warrant of arrest. It 
was in these recitals that he sp ske of the order 
passed by the Court on May 15, directing 
the appellant to attend the Court on the 
17th, being “verbally communicated to him in 
Court”, and also of the appellant declining 
to come cn the 17th “still he would not 
conte’. When the learned Subordinate 
Judge wrote his final order on May 22, he 
expressed himself somewhat differently :— 

“He was asked to re-appear on May 17, 1934, in 
open Court as the result of a discussion between the 
Court andthe lawyers of the parties, when his 


evidence was likely to be taken up, and to the hear- 
ing of the Court.” 


This is clearly not quite the same thing 
as saying that the appellant was told witb- 
in the hearing of the Cort and in 
open Court | that the appellant was 
to reattend oneMay 17; and indeed, if 
that is what the Subordinate Judge had 
intended, it is difficult to believe that he 
would have proceeded to record the evidence 
of his peshkar on the point of May 18. That 
the learned Subordinate Judge was under 
the impression that the appellant had been 
ordéred to re-attend on May 17, is, of 
course, quite clear, the slips he sent lo the 
District Engineer would be otherwise quite 
unintelligible. But the impression of the 
Subordinate Judge must be distinguished 
from what the appellant, as a witness, 
understood the situation to be. It seems 
clear from the note of the Chairman that 
the appellant was not in Gaya at all on 
the 17th ; and itis not easy to believe that 
his absence in Oaleutta on District Board 
work on that day was meant.asa defiance 
of any order passed by the Court on May 
15, especially when we can find no trace of 
any such order in the records. There was 
apparently some confusion on one side and 
on the other. Asregards the cenfusion on 
the part of the learned Subordinate Judge, 
reference has ,alreddy been made more than 
once to the remark of the learned Subor- 
dinate Judge that 6n May 17, the appel- 
lant “still would not come.” Olearly this 
is not a dase where itis possible to hold on 
the record that the appellant failed on May 
17,eto re-attend as required by the Court. 
It is by no means clear that he andersatood 
that he wagso required by thè Court; and 
there certainly is no definito order of the 
15th, or the d6thycrthe 17th, pointing to 
the existence of any such direction. 

Ip this view I would allow the appeal and 
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i aside the order of the Subordinate Judge. 


e fine and penalty, if recovered, must 
6 refunded. 


Mohammad Noos, J.—I agree. 
8. Appeal allowed, 


LAHORE HIGH COURT 
First Oivil Appeal No. 223 of 1937 
January 26, 1938 
ADDISON AND Din MonamMap, JJ. 

SHIROMANI GURDWARA PARBANDHAK 

COMMITTEE, AMRITSAR—PETITIONSgS 

- APPELLANT 
versus 
Sardar GURDIAL SINGH AND 0THERS— 
Daranpants—ReasponpentTs 

Sikh Gurdwaras Act (VIII of 1925), ss. 2 (vi), 29 
—Office-holder and minister, difference—Shiromani 
Gurdwaras Parbandhak Committee—Unauthorised 
jurisdiction by—Whether subject to control of 
Court. 

While in the case of an ‘offies-holder’, participa- 
tion in either the management or performance of 
public worship in a Gurdwara or in the manage- 
ment or performance of any rituals or ceremonies 
observed therein is sufficient, in the case of a 
‘minister’, the control not only of the management 
or performance of public worship in a Gurdwara is 
essential but also of the rituals and ceremonies ob- 
served therein. Secondly, while a person can be 
called an ‘office-holder’ if he participates in the 
management or performance Of public worship in 
Gurdwara orin the management or performance of 
any rituals or ceremonies observed therein, he can- 
not be called a ‘minister’ unless he is vested with 
the control of the managementeor performance 
of public worship in a Gurdwara and of the rituals 
and ceremonies obs%rved thereif either solely or 
along withothers. When the Legislature used two 
different terms in two separate definitions, it did 
intend to distinguish one from the other and 
in using the word ‘control’ as distinguished from 
management, its intention was to import into the 
term “control “ the idea of domination or com- 
mand, Unauthorized seizure of jurisdiction would be 
subject #o the control of Courts and an act done 
which is not within the competence of the Shiromani 
Jurdwara Parbhandak Committee todo would be 
liable to be ignored, 


F. C. A. from the decree of the Sikh 
Gurdwaras Judicial Commission, Lahore, 


-dated May 15, 1937. 


` Messe. Achhru Ram and Narindar Singh, 
for the, Appellant. 
Mr. Bhagat Singh, for the Respendents. 
Din Mohammad, J.—This is an appeal 
from san order of the Sikh Gurdwaras 
Judicial Commissiom dismissing an applica- 
tion of the Skirdmani Gurdwara Parbandhak 
Committee, Amritsar. The ‘application 
was presented under s. 142, Sikh Gur- 
dwaras Act, claiming the following reliefs: 
(a) the removal of one Gurdial Singh from 
his office of “ President as ewell ag 
ka e 
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from his, position as a member of th 
Committee of. Management, Gurdwara Bhad 
Karm Singhwala, (b)the reinstatement of 
one Sher Singh in his office as Granthi 
in the said Gurdwara; (c) for payment 
of the arrears of Sher Singh's salary in 
full; and (d) for -award cf Rs. 500 as 
damages as well as costs. The Judicial 
Commission came to the ccnclusicn that 
Sher Singh. was not a ‘minister’ within 
the meaning of s. 2 (4) (vii), Sikh Gur- 
dwaras Act, and ccnsequently neither was 
he competent io sppeal to the Shiromari 
Gurdwara Parbandhak Ocmmitiee under 
s. 135 (4) of the same Act, nor was that 
OCcmmittee empowered to make any order 
under that sub section. The President cf the 
Commission, however, in concurrence with 
another member, held. that Gurdial Singh 
was pct justified in refusing to obey tte 
order of the Shiromani Gurdwara Par 
bandhak- Committee on the ground that it 
was ultra vires and he was thus guilty of 
neglect of duty deserving ‘censure of his 
conduct and a warning for the future not to 
conduct himself in that manner. The 
Parbandhak Committee has appealed. 

The sole point urged on behalf of the 
‘appellants is that Sher Singh wasa ‘minister’ 
and not a mere ‘office-holder’ inasmuch as 
he played sn important rele in she manage- 
‘ment and performance cf public worship in 

- the Gurdwara,rand had thus, along with 
others, the coptrol of the management or 
performance of public worship within the 
‘meaning of s. 2 (4) (viz). In order to 
appreciate the difference between an 
‘office-holder’ and a ‘minister’, itis necessary 
to refer to the meanings assigned to 
these terms in s. 2, Gurdwaras ‘Act. 
‘Section 2 (4) (i) defines the term ‘office’ as 
followa: ° 

‘ Office means any office by virtue of which the 

holder thereof participates in the management or 
performance of public worship in a Gurdwara or 
in the management or performance of [any rituals 
‘or ceremonies observed therein.” 
“In the same clause ‘office-holder’ has been 
defined to mean any person who holds an 
office. Clause wii, of the same sub section 
defines ‘minister’ as follows: ° 7 

“Minister means an cflice-holder to whom either 
solely or along with others the control of the manage- 
ment or performance of public worship in a G&rdwara 
and of the rituals and cergmonies observed therein 
js entrusted.” . 


= e 
The distinction -is obvious in more than 
-one respect. In the first instance, it 
-would appear that; while in the case of 
-an -‘cffice-holder,’ participation in either 
:the manggement or performance of public 
e :, 
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worship in a Gurdwara or in the manage: 
ment’ or performances of any rituals or 
ceremonies observed therein, is sufficient in 
the case of a ‘minister’, the control not only 
of the management or performance of 
public worship in a Gurdwara is essential 
but also of the rituals and céremonies. 
observed therein. Secondly, while a person. 
can be called an ‘office-holder’ if he. 
participates in the management or perfor- 
mance of public worship in a Gurdwana 
or in the mangement or performance ot 
any rituals or ceremonies observed therein, 
he cannot be called a ‘minister’ unless he is’ 
vested with the control of the management, 
or performance of public’ worship in a 
Gurdwara and of the rituals and cere- 
monies observed therein either solely 
or along with others. On reference . 
to the Oxford Dictionary .one finds 
that thcugh “management” in certain circum- 
stances involves control, theéerm “control” 
connotes the. idea of* extreising restraint 
or direction upon the free action of others, 
holding sway over or exercising power or 
authority over another or dominating and 
ccmmanding others. The term “manage” 
means merely to conduct or carry on 
a business or an undertaking. It is clear 
that when the Legislature used two different 
terms in two separate definitions, it did 
intend to distinguish one from the other and 
that in using the word ‘control’ as distin- 
guished from management, its intention was 
to import into the term “control” the idea 
of domination or command. In agreement, 
therefore, with the Judicial Commission, 
we find that Sher Singh was a mere ‘office- 
holder’, and as srcb, he was not competent 
to appeal to the Shircmani Gurdwara 
135 (4). 
Consequently, it was ultra vires of the 
Shircmani Gurdwara VParbandhsak Oom- 
mittee to make any order on his appeal 
or to enforce it against the Committee of 
Management. Counsel for the appellants 
has urged in thie cqnnection that: when 
once tte Shiromani Gurdwara Parbandhak 
Uommittee assumes jurisdiction in a certain 
matter, the Judicial Commission cannot 
question it. We, howéver, to donot agree. 
Unauthcerized seizure cf jurisdicticn would 
be subject to the control of Courts and an 
act done which is not within the compefence 
of the Shtyomani Gurdwara Parbandhak 
Committee to do would be liable-to be ignor- 
ed. On these grounds we uphold the order 
of the Judicial Commissidn anti dismiss this 
appeal with cost. Thé respondents have also 
put in crcss-objections but they are without 
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any force. We dismiss them but make no 


order as to costs in them. 


D Appeal dismissed. 


» PATNA HIGH COURT 
Appeal from Appellate Decree No 680 
of 1937 
January 5, 1939 
MANOHAR LALL, J. 
° RUP NARAIN PANDEY AND anotazre— 
APPELLANTS 
versus 
SHEO SAGAR TEWARI AND oTusRe— 
RESPONDENTS 

Landlord und tenant—Unregistered gift deed-does 
not create title in donee—Non-payment of rent for 
12 years, if creates prescriptive right to hold land 
rent-free—Landlord mortgaging land with possession 
—Whether can create right in tenant to hold land 
rent-free—Bengal Tenancy Act «VIII of 1885), 
s. 153 —Suit for rent — Plaintiff asserting 
that certain amognt is  due—Defendant asserting 
that land 16 rent-free—Case falis under 8. 153 and 
second appealis not barred. . 

An unregistered danpatra (gift deed) cannot be 
used to create a title in favour ofthe donee nor 
does the fact that the donee has nos paid any rent 
for more than 12 years create a prescriptive right 
in him to hold the land as rent-free 

A landlord whohas mortgaged a holding with 
possession has noright whatsoever left inhim to 
create a rightin a tenant to hold the land rent-free; 
such arightcan be given only by the mortgagee 
ja possession but evene that would not be binding 
against the mortgagor unless the settlement was 
made bona fide in the ordinary course of -manage- 
ment, 

Wherein a rent suit a question between the 
parties is as to the amount of rent annually payable 
for the holding and the plaintiffs assert that a 
certain amountofrent isdueand the defendants 
assertin-. reply that no amount of rentis due 
because it was rent-free, the case falls under s. 153 
of the Bengal Tenancy Act which in such a state 
of affairs does not bar a second appeal. Babua v. 
Sarli (1), Sabaratulla Sheikh v. Manikjan Bibi (2), 
Rameshwar Singh v. Sheikh Wazul Hague (3), 
relied on. a 

A. from a decision of the Subordinate 
Judge of Arrah, dated July 17, 1997, 
reversing a decision of the Munsif of First 
Court, Sassaram, dated June 30, 1936. 

Mr: Harians Kumar, for the Appellants. 

Messrs. D. N. Varma and Akhauri Badri 
Nath Sinha, for thé Respondents. 

Judgment.—This is au appeal by the 
plaintifis arising out of a euit for recovery 
of bhaoli rent for the plaintiffs’ share for 
the years 4339 to 1342 Fasli in respect 
of the Lolding situated in village Ahraw 
in which .the plaintiff is a‘rehandar by 
virtue of a rehan created in his favour 
in the yea» 1916. .The defence is that 
the lands are bishwnprit rent-free lands 
and no rent is payable to the maliks on 
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he basis of an unregistered duannatra 

eed bearing date Chait 25, 1325, Fasli, 
corresponding to 1919 and since then the 
defendant is in p- session of ths suit 
„lands without payment of rent to the mali ks. 
It will be ncticed tbat the lands are alleged 
to have been created free from the liability 
to pay rent after the rehan was executed. 

The trial Court granted a decree to the 
plaintiffs fixing the quantity of paddy at 
the rate of 10 manndsa bigha and paira 
keraw at the rate of 1$ maunds a bigha 
on the sale rates given by the plaintiffs, 
Damages were also awarded at 62 per 
cent. with future interest at six per cent. 
The defendant then appealed to th) learned 
Subordinate Judge of Arran who rightly 
held that the claim for the years 1339 to 
1310 was barred by limitation. The learned 
Subordinate Judge, however, held that the 
lands were rent free. Hence the appeal 
before me. 

lt was admitied before me that no 
valid gift could be founded on an unregister- 
ed document and that the unregistered 
deed of danpatra was inadmissible in 
evidence. Tne learned Judge himself came 
to the same conclusion buthe relied upon 
a number of cases which he has quoted 
in the judgment for the proposition that 
the unregistered deed could bs used in 
evidence for a collateral purpose. That 
is undoubtedly correct hut the learned 
Judge has used the unregistered deed not 
for a collateral purpose vit for the very 
purpose fur whtch the statute forbids the 
user. The only collateral purpose to which 
this unregistered deed could be used was 
to show that the defendant entered into 
possession in 1324; but this is not denied. 
I fail to understand how the unregistered 
danp itra could be used to create a title in 
favour of the defendant nor does the fact 
that the defendant has not paid any rent 
for more than 12 years create a prescriptive 
right in the defendant to hold the disputed 
land as rent-free. R 

In the present case it is unnecessary 
to congider this matter any further because 
-upon the finding thit the plaintiff was a 
rehandar and, therefore, ia possession from 
1916, the mortgagor had no right whatsoever 
left én him to create, even if he did want 
to create aright ip the defendant to hold 
the land rent¢ree as a tenant. Such a 
right c.uld be given only by the mortgagee 
in possession but even that would not be 
binding against the mortgagor unless the 
settlement was made bona fide in the 
ordinary course ef management. | i 
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For these reasons the decision of thee 
Iéarned Subordinate Judge cannot be up 
held. The plaintiffs will be entitled to a 
decree for the bhaoli rent for the years 
1341 and 1342 Fasli ondy. | 

Regarding the quantity of produce, the: 
trial Court, a3 already pointed out, had 
fixed the rate of paddy at 10 maunds a 
bigha and paira keraw at 14 maunds 4 
bigha. Instead of remanding the case and 
putting the parties to unnecessary harrags- 
ment, I have, on hearing the parties, decided 
that’ for the years in suit, the quantity of 
paddy should be fixed at 6 maunds a 
bigha; and paira keraw at 14 maunds a 


bigha. The sale rates will be as fixed by 
the ‘rial Court. The decree will be prepared 
accordingly. 


The learned Advocate for the respondents 
took a preliminary objection that no second 
appeal was maintainable because the amount 
of rent for the years in suit was far below 
Rs. 100. He relied upon s. 153 of the 
Bengal Tenancy Act. A large number of 
cases were cited before me butI am unable 
to agree wilh this contention. The question 
between the parties in the present case 
was as to the amount of rent annually 
payable for the holding. The plaintiffs 
asserted that a certain amount’ of rent 
was due and the defendants asserted in 
veply that no amount of rent was due 
because it was rent-free. In this view 
the case appedrs to fall under s. 153 of 
the Bengal Tenancy Act which, in such 
a state of affairs, does ngt bar a second 
appeal. But it was argued that the question 
here is not as to the amount of rent but 
as to the liability to pay rent. Now if 
that is so, it makes no difference, because, 
then the question would appear to be a 
question as to title to hold the land free 
from liability to pay rent. A similar 
question “was decided by a Division Bench 
of this Court in Babua v. Sarli (1). In 
that case the plaintiff had brought a suit 
for rent, the value of which was less than 
Rs. 100 against the defendants on the 
ground that she, the plaintiff, was a raiyat 
of the land and that the defendartts were 
her undeér-raiyats and liable to pay rent 
to her. The defendants denied that they 
were under-raiyais under the plaintiff but 
pleaded that their father had purchased 
the land from the héir gf the admitted 
previous rgiyat of the land and had been 
holding the land asthe raiyat of the landlord. 
In other words they denied liability to pay 

(1) 20 Ò W N 1352; 39 Ind. Cas. 283; AT R 1916 
Pat138, ” 


$a * 


In re LARSHMIPATAY Natok (MADR.) 


$ 
8 . 


18010 


rent. The Courts below concurrently held that 
the plaintiff wasin possession for a large 
number of years and that’ the defendants 
failed to prove that they ever held that 
the land as raiyat of the landlord. In 
these circumstances it was argued that no 
second appeal was maintainable. The 
learned Ohief Justice pointed out that : 

“It seems to me that the Courts below decided 
a question of title to land between parties having 
conflicting claims thereto and that a second appeal 
did lie to this Cours.” 

In another case which was cited eon 
behalf of the appellants reported in 
Sabaratulla Sheikh v. Manikjan Bibi (2) 
the identical question which arises in the 
present case has been decided The learned 
Judges in that case pointed out that: 

“where the Court will have to decide whether rent 
payable is a certain amount, or in the alternative, 
nothing at all, the question is of the amount of 
Tent payable annually by the tenant, and as such, 
second appeal if competent.” h 

In another case decided by this Court 
reported in Rameshwar Singh v. Sheikh 
Wazul Haque (3) a Letters Patent Bench 
of this Court presided over by the learned 
Ohief Justice pointed out that: © | 

“Where, in defence to a suit for rent, it is pleaded 
by the tenant that the rent claimed by a landlord 
in respect of fruit trees is not payable, the question 
is one-relating to the amount of rent payable snd 
second appeal is allowable.” = 

For these reasons the appeal is allowed 
and the decision of ethe trial Court is 
restored subject to the variation pointed 
out above. The plaintiffs will be entitled 
to interest till the date of realisation and 
proportionate cost throughout. 


s. App:al allowed. 
WA IR1936 Cal 323; 166 Ind. Cas. 750(2); 9 R 


(3) A IR 1925 Pat, 294; 78 Ind. Oas. 463. 


‘ MADRAS HIGH COURT 
Á Oriminal Appeal No.. 2 of 1938 
August 2, 1938 
* PANDRANG Row, J. 
In re LAKSHMIPATHI NAIOK-— 


APPELLANT ° 
Explosive Substances Act (VI of 190%), s. 7— 
Consent to prosecution given by Governor—Court, if 
can consider whether it was given after consulting 
Ministers, ° 
The executive authority in the province is vested 
in the Governor, and the question whether he has 
consulted the Ministers or not in Any partifular 
Matter is ngbga question that ean be canvassed in 
Oourts of law. e . 

"Where tle Governor gives consent to the prosecu- 
tion under s, 7, Explosive Substances Act, the 
question whether it was giver afte® consultation 
me the Ministers, cannot-be considered by Qourt of 
aw, : 


r 


° . é 


e 
1939 `. 


Or. A. against the judgment of the Court 
of Session, Ramnad Division at Madura, 
dated December 10, 1937. ; 

Messrs. Sadhu Ganapathi Panthulu T. 
Nallasivam Pillai and C. K. Venkatanara- 
simham, for the Appellant. 

: The Bublic Prosecutor, for the Crowa. 

-Judgment.—As many as ten persons 
were accused in the Court below ard the 
charge..in the case consisted of no less 
than seven counts. Only the appellant 
“was convicted and that, too, under counts 
2and 3 alone and the remaining accused, 
nine in number, were acquitted and the 
other counts, seven in number, were 
found to be not established. The con- 
viction of the appellant is in respect of 
the alleged throwing of a bomb by him 
at the deceased Ayyappa Naicker at 
about 5 P. Mm. on March 22, 1937, at 
Ettakkapatti. In respect ofe this act a 
charge of murder was framed against 
the appellant ag well as a charge under 
s. 3, Explosive Substarces Act, and he was 
convicted under both the counts and given 
coucurrent sentences of transportation for 
life under s. 302, Indain Penal Code, 
ands. 3, Explesive Substances Act, As 
regards the latter charge, i.e under s. 3, 
Hplosiye Substances Act, an objection was 
taken in the Court below and the sams ob- 
jection was repeated in appeal tothe validity 
of the consent given to the prosecution under 
s. 7, Explosive substances Act VI of 1908, 
by the Government in Ex. R, which isthe 
Government order onthe print. It is con- 
tended that this order being one which 
purporis to be made by His Excellency ths 
Governor cannot be deemed to be an order 
of the Local Government. The argument is 
that as the order purports to be made not 
only under s.7, Explosive Substances Act, 
but also under para. 8 of the India and 
Burma (Transitory Provisions) Order, 1997, 
and it must be held that the consent to the 
prosecution was given by His, Excellency 
the Governor individually and not after 
consgltation with “the Ministers. There is 
really no poiht in this objection as far as 
the alleged absénce of consultation with 
the Ministersis concerned. The executive 
authority in the province is vested in the 
Governor, and the question whether he has 
consulted the Ministers or not in any parti- 
cular matter in got a question ethat can be 
canvassed is Courte of law. ° 


` Another Sbjection has been newly raised ` 


in the coursg of the argiment in this appeal, 


namely that under the Government of India ` 


(Adaptation of Indian Laws) Order, 1937, 
ve ae . 


. `: 
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found in s. 7, Explosive Substances Act, VI 
of 190:, have been omitted so thit the 
section ought to read as if the consent of 
the Central Government is required. It is 
here that s. 8 of the India and Burma 
(Transitory Provisions) Order, 1937, is relied 
upon for the purpose of showing ihi 
during the transitory period (during which 
‘the order in question was passed), the 
authority or the Central Governmeat can 
be exercised by the Government. It is, how- 
ever, not necessary to deal with this point 
finally because even if the point is sound 
and the prescution and trial under s. 3, 
Explosive Substances Act, are deemed to 
have been invalid for want of valid sanc- 
tion orconsent, the fact remains that the 
appellant has -been convicted of an offence 
under s. 302, Iadian Penal Code, against 
which this technical objection cannot be 
urged. I shall, therefore, proceed at once to 
consider the merits of the appeal, that is 
to say, whether as a matter of fact it has 
been proved that the appellant did throw the 
bomb in question and cause the death of 
Ayyappa Naicker on March 22,1937. (His 
Lordship then discussed the evidence and 
came to the conclusion that the evidence 
connecting the appellant with the throwing 
of the bomb was so tainted and unreliable 
that it was impossible to act upon it, or to 
support the conviction. His Lordship then 
proceeded). The guilt of the appellant was 
left in such grave doubt by the unsatisfac- 
tory nature of ®the evidence againt him 
that the proper course for the Court below 
ought to have been to have dealt with these 
charges against the appellant in the same 
way as it dealt with the other charges, 
namely that they had not been sitisfac- 
torily established. The appeal is, therefore, 
allowed and the convictions and sentences 
are set aside and the appellant is acquitted ; 
he should be released from jail unless he is 
liable to be detained for some other cause. 
D. Comviction set aside. 





. ALLAHABAD HIGH COURT 
Civil Revision No. 48 of 1938 
September 19, 1938 


e MULLA, d. s 
KALLY SINGH—P anti te— 
Š ° APPLIOANT i 
versus 


SECRE ĽARY or STATE vor INDIA 
—OpposiTz PARTI 
Railways Act (IX of 1890), s. 72—Misconduct— 
Risk Note, Form ‘B*—Interpretation. e 
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“A consignment was despatched 
risk ” under Risk Note, Form “ B”, The consignor 
agreed that he shall not hold the Railway Company 
responsible for any lose, destruction, deterioration 
or damage to the consignment, except where it was 
proved that such loss, destruction, damage or 
deterioration was caused by the misconduct of the 
Railway Administration's servants. There was, how- 
é6ver, a proviso which followed this general provi- 
sion inthe Risk Note and ran jin the following 
terms: “Provided that in the following case: (a) 
non-delivery of the whole of the said consignment or” 
of the whole of one or more packages forming part 
of the said consignment packed in accordance with 
the instructions laid down in the tariff or, where 
there are no such instructions, protected otherwise 
than by paper or other packing readily removable by 
hand and fully addressed, where such non-delivery is 
hot due to accidents to trains or to fire, the Railway 
Administration shall be bound to disclose to the 
Consignor how the consignment was dealt with 
throughout the time it was in its possession or 
control and, if necessary, to give evidence thereof. 


before the consignor. is called upon to 
prove misconduct: but if misconduct on 
the part of the Railway Administration 


or its servants cannot be fairly inferred from such 
evidence, the burden of proving such misconduct 
shall be upon the consignor :” 

„Held, there was absolutely no justification for the 
view that in the case of a consignment destroyed 
by firé the Railway Company was. exempted from all 
liability, even though it was proved that the fire 
was dueto or the result of some misconduct on the 
part of its servants. 

- R. against an order of the Small 
as Court Judge, Agra, dated July 29, 
Mr. S. N. Seth, for the Applicant. 
Mr. A. M. Khwaja, for the Opposite 
Parry. . 
~ Order.—This is an appljcation in revi- 
sion by the plaintiff in a suit for damages 
.in the Court of the Small Oause Court 
Judge at Agra. The applicant despatched 
two consignments of sirki from Belanganj 
to Antri on the G. I. P. Railway. Each 
consignment was contained in a wagon, and 
it is an admitted fact that the consigaments 
safely reached their destination. It appears, 
however, that the consignments were un- 
loaded at Antri Station and while tie goods 
were lying there within the statien pre- 
mises, they somehow caught fire. On these 
facts the applicant brought a suit for 
damages against ¢he defendant company, 
the G. I. P. Railway, through the Secretary 
of State for India. Several pleas were 
taken in defence, and the learned Small 
_ Gauge Court Judge framed no less than 
aan issuès including ore to the following 
effect : ° 


“Whether th’ defendant is guilty of any negli- 
gence or misconduct ?” 
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One of the pleas taken by the defendant - 


company was that Risk Note “B” afforded 
a complete protection tg the company 
e e 
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e 
against all loss caused by fire. That plea 
was made the subject of* another issue 
which runs as follows: 

“Whether Risk Note ‘B’ protects the Railway?" 

The learned Judge has recorded a judg- 
ment in which he has apparently dealt 
with all the issues from 2nd to gth, but 
asa matter of fact he has dismissed the 
suit purely on the ground that the Risk 
Note “B” under which the consignments in 
question were despatched afforded come 
plete protection tothe défendant company 
against all less caused by fire. Hence this 
application in revision. The simple argu- 
ment on behalf of the applicant is that 
the learned Judge has totally misinter- 
preted the language of Risk Note Form 
“B” under which the consigaments in ques- 
tion were despatched. The relevant portion 
of the Risk Note runs as follows: 

“in consideration of such lower charge, agree 
and undertake to hold the said Railway Adminis- 
tration harmless and free from all responsibility for 
any loss. destruction or déteriowation of, or damage 
to, the said consignment from any ctuse whatsoever, 
except, upon the proof that such loss, destruction, de- 
terioration or damage arose from the misconduct of 
the Railway Administration's servants.” 

From thia, it is perfectly clear that where 
a consignment is despatched at “owner's 
risk” under Risk Note, Form “B,” the cem 
signor agrees that he shall not ‘hold the 
Railway Company responsible for any loss, 
deatruction,. deterioration or damage to the 
consignment, except where it is proved that 
such loss, destruction, damage or deteriora» 
tion was caused by the misconduct of the 
Railway Administration’s servants. It is 
important to note that the clause which I 
have cited above says “from any cause 
whatsoever”, which obviously: includes fire 
also. There is, however, a Proviso which 
follows this general provision in the Risk 
Note and runs in the following terms: 

Provided that in the following case: 

(a) Non-delivery of the whole of the said consign- 
ment or of the whole of one or more packages form- 
ing part of thg said consignment packed in accord- 
ance with the instructions laid down in the tariff or, 
where there are no such igstruations, protected other- 
wise than by paper or other packing .readily remov- 
able by hand and fully addressed, where such non- 
delivery is not due to accidents to trains or to fire, 
the Railway Administration shall be bound to. digs 
close to the .consignor how the consignmené was dealt 
with tbroughout the time it wasin its possession or 
control and, if necessary, to give evidence thereof 
before the consignor is called upon to prove misgon- 
duct; but if migeonduct on the part of the Railway 
Administration er ity servants cennot be fairly in- 
ferred from such evidence, the burden of,proving such 
misconduct shall be upon the consignor.” i 


The learced Small Cause Court Judge. 
seems to be of the opinion that cl. (a) of 
the Proyiso affords complete immunity -to 
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the Railway Cémpany if the loss, destruc- ) 


tion or damage is caused by fire. T have 
not the slightest hesitation in holding that 
this view is entirely wrong. Having regard 
to the scheme of the Kisk Note and upon a 
fair interpretation of the language used 
therein, it is perfectly clear that the Rail- 
way Company cannot be held responsible 
for any loss, destruction or damage in the 
case of a consigament which is entrusted to 
it'under Risk Ncte “B” until it is establish- 


ed by the plaintiff that such loss, damage- 


or destruction wus caused by some miscon- 
duct on the part, of the Railway Company's 
servants, There is no excepticn made in 
the case of loss, destruction or damage 
caused by fire. All that the Proviso means 
is that in certain cases the onus of proof 
which is laid upon the plaintiff of proving 
misconduct on the part of the*’Riilway Com- 
pany's servanis need not be discharged in 
the first instance; ifefor instance, the whole 
of a consignment disappears and is not 
delivered to the consignee, it lies in the 
first instanee upon the Railway Administra- 
tion to disclose to the consignor how the 
consignment was dealt with throughcut the 
time it was in its possession or control, and 
if the @ircumstances so disclosed by the 
Railway Company can fairly lead to the 
inference that ther8 was misconduct on the 
part of its servants, there shall be no bur- 
den of prcof upon the plaintiff. There is 
absolutely no justification for the view 
taken by the learned Smal! Cause Court 
Judge that in the case of a consignment 
destroyed by fire, the Railway Company is 
exempted from all liability, even though it 
is proved that the Gre was due to or the 
result of some misconduct cn the part of 
its servants. The result, therefore, is that I 
allow this application with costs in this 
Oourt and setting aside the decree passed 
by the learned Small Cause Court Judge, 
direct that the other issues.in the case 
shall be heard and decided in accordance 
withlaw. , 


By Application allowed. 


PATNA HIGH COURT 
Appeal from Original Decree No. 4:4 of 
1937 
January 6, 1939 
Haraizs, C. J. AND MANOHAR LALL, J. 
MUKTESWAR TRIGUNAIT 
AND CTHERS—DEFRNDANTS—APPELLANTS 
VETSUS 
: SATYA CHARAN SRIMANI— 


PLAINTIFE— RESPONDENT 

Usurious Loans Act(X of 1918), s. 3—Requisites 
to be proved under—Bihar Money Landers Act (III 
of 1933), s. 11—Applicability—Contract Act (IX of 
1872), 5. 74, 

In order to avail himself of the provisions of 
s. 3, Usurious Loans Act, a party has to establish 
that interest is excessive and that the transaction 
as between the parties thereto was substantially 
unfair, A contract to pay compound interest is 
perfectly legal andamere fact that the interest 
charged is to be compounded at the rate of 18 per 
cent is not sufficient to show that the interest is 
excessive. g 

In a mortgage deed, the interest stipulated was at 
the rate of Re. 1-8-0 per cent. per mensem and there 
was a further stipulation that the mortgagor would 
pay interest ut the rate stipulated every month, but 
in case he did not do go, the amount of interest will 
be treated as principal at the end of six months. 
There was evidence that upon a report of the Receiver 
of the property, the Court had considered the terms 
and recorded an order showing that in the 
circumstances the compound interest on the loan 
was justified. There was no evidence to indicate 
that the Receiver was acting in collusion with the 
mortgagee or that any fraud was practised by ite 
mortgagee in obtaining the Court's sanction: 

Held, that the circumstances did not attract the 
operation of s. 3 of the Usuriqus Loans Act The 
rate of interest which was agreed upon, must be held 


-to be a reasonalWle commercial rate between the 


parties to the transaction. The Court could not take 
into consideration in reducing the rate of interest 
agreed upon, the fact that the interest had become 
excessive by reason of deliberate non-payment by 
the mortgagor for a number of years. Raghunath 
Prasad Sahu v. Sorju Prasad Sahu (2), Sunder Mal 
v. Satya Kinker Sahana (3), relied on. 

Held, further that s. 11, kihar Money-lenders’ Act, 
1938, could not be applied to give relicf*o the mort- 
gagor. Sadanand Jhav. Aman Khan (5\, followed. 

A stipulation to pay compound interest at the 
same rate as on the principal cannot be held to be 
a stipulation by way of penalty within the meaning 
of s. 74, Contract Act, 

A. from a decision ofthe “ Subordinate 
Judge of Dhanbad, dated February 17, 
1937. 

D? D. N. Mitter and Messrs. 
S.C. Mazumdar and Ramanugrah Narain, 
for éhe Appellants. eee 

Messrs. S. M. Mullick and U. N. Banarji, 
for the Respondent. f 


6 
Manohar Lall, J—This is an appeal 
by the defendants against a decision cf the * 
learned Subordinate Judge, da‘ed Febru- 
ary 17,1937, by which he decreed the 
suit of the respondent, which was instituted 


° 
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to recover the amount secured on a 
mortgage, dated January 31, 192% The 
mortgage was for a sum ‘of Rs. 5,000 
the interest stipulated was at the rate of 
Re. 1-8-0 percent. per mensem and the 
due date fixed forthe payment of the 
principal was February 1930. There was 
a further stipalation that the mortgagor, 
would pay interest at the rate stipulated 
every month, butin case he did not do go, 
the amount of interest will be treated 
as principal at the end of six months, in 
other words, this was a usual term of 
interest to be compounded at the expiry 
of every six months. The suit was institut- 
ed on February 15, 1936. 

The defence tothe action so faras it is 
relevant forthe purposes of this appeal 
was that the stipulation in the mortgage 


bond as to payment of interest was 
excessive and unfair and, therefore, 
came within the mischief ofs. 3 of the 


Usurious Loans Act of 1918. 

Before us a new contention has been 
advanced that the stipulation for paying 
compound interest amounted toa stipula» 
tion by way of penalty within the meaning 
of s.74 of the Indian Contract Act. It 
was lastly argued that by virtue ofs. 11 
of the Bihar Money lenders’ Act of 1938, 
the respondent should be prevented from 
recovering any sumin excess of Rs. 5,000 
the principal. . 

No evidence whatsoever, was adduced in 
the Court below*showing “the conditions 
under which.the loan was taken in 
January, 1929. Butthere are indications 
upon the record; for instance, in Ex.2 (a) 
an order of the Subordinate Judge of 
Dhanbad who gave sanction to the 
Receiver on January 30, 1929, that the 
Court corsidered that the compound 
interest on the loan was quite justifiable. 
It appears that originally an agreement 
was arrived at between ‘the mortgagor 
and the mortgagee that the interest should 
be charged atthe simple rate of lò per 
cent.and a draft was approved in that form 
by the Court, but later on the mortgagee 
refused to advance unless stipulation by 
way of compound interest was also added 
in the kond. The Oourt upon receifing 
a petition from the eReceiver who re- 
commended’ that he could not secpre 
a loan withSut-paying at the compound 
e rate, accepted the pr posal in these terms: 
“ “Tp the circumstances, I sanction addition 
of the clause of ccmpound interest", It 
appears t@ me that this evidence is 
quile sufficiemt to shift the onus upon the 
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defen'dants. The plaintiffs ‘have discharged 
any onus which initia'ly lay on them by 


showing that they satisfied the Court who 
was ina much stronger position to know 
whether the loan could be secured upon 
easier terms: see Ganga Pershad *Sahu v. 
Maharani Bibi (1). Tue Subordinate 
Judge of Dhanbad was the proper person 
to act upon the report of the Receiver. 
No evidence is to be, found in the record 
which would indicate in the slightest Hat 
the Receiver was acting in collusion with. 
the mortgagee or that any fraud was 
practised by the mortgagee in obtaining 
the Court’s sanction. 

The question then arises whether upon 
these facts the appellant has been able 
to bring his case within the express 
terms of s. 3 of ths Usurious Loans Act 
of 1918. In érderto avail himself of the 
provisions of that section, {he appellant 
has to establish that ‘interest is excessive 
and that the transaction as between the 
parties thereto was substantially unfair. 
It was aruged thatthe very fact that the 
interest charged is to be ccmpounded at 
the rate of 18 per cent. shcws that the 
interest is excessive. I do not agree with 
the contention. In a large number of 
cases decided in India as well as by their 
Lordships of the Judicial Committee, it 
has been established that contract to pay 


compound interest is perfectly legal. 
Indeed in many cases contracts to pay 
compound interest at the rate of 18 per 


cent. or 24 percent. have been upheld: 
see Raghunath Prasad Sahu v, Sarju Prasad 
Sahu (2). 

In Sunder Mal v. Satya Kinker Sahana 
(8), Viscount Sumner in delivering the 
judgment of the Judicial Committee, 
explained the meaning of the phrase to 
bdrrow upon “reasonable commercial 
terms”, which was often loosely’ used 
in this country, and pointed out that 
the word “commercjal” should be under- 
stood in a case like the present, ôf a 
community, which was not a commercial 
community, and of 


59 11 0379; 12 IA 47; 4 Sar 621; 9 Ina. Jur. 158 
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P S5 PLT 73; 82 Ind. Oas. £17; A I R 1924 P O 
0; 22 A L J 105; 2 Pat L R 87:19 LW 470; 340M 
LTS 46 Mely J 610; 3 Pat 27% 26 Bom LR 595; 
250 WN 8340 1160 L J 123; (924) M W N 633; 51 
IALL R5AP 6 206; 1WO&A L&R'1395; 10 
W N 210 (P O). 

(3) 7 Pat 294; 108 Ind. Oas., 337) A ŠR 1928 P O 
€4:26 A LJ 364; 27 L W 46l; (1928) M W N 249; 
9P L T203; 54 M L J 427; 50 WN 400; 410LJ 
403; 30 Bop L R 793; 32’ G W N 657; I WT 40 Bat 
120 (P 0), 
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one would call’ mercantile, as a compre- FAman Khan (5:, and we are bound py the 


hensive, but convenient term for such 
terms ascan be arranged freely between 
borrower and lender under the circum- 
stances of the particular case. In the 
present chse, as I have already beld, 
the terms which were arranged were 
between tLe Receiver and the mortgagee 
and these terms’ were arranged freely 
wilh the sanction’ of the Oourt and, 
therefore, the present rate of interest which 
was agreed upon, must be held to bea 
reasonable commercial rate between 
the parties to this’ transaction. The 
only thing which I fird in the present case 
is that tre amount of interesthas become 
excessive by reason of deliberate non- 
payment by the mortgagcr for the last 
ten years. But we cannot, take that 
into consideration in reducing the rate of 
interest agreed upon and make out 
another contract btétween the parties. 
I, therefore, hold that upin the facts estab- 
lished in this case, the learned Subordinate 
Judge was right wken he held that the 
circumstances do not attract the opera- 
tion of s 3 of the Usurious Loans 
Act. 


I now deal with the other question 
raised whether the stiputation to pay com- 
pound interest is a stipulation by way 
of penalty. We were referred to the 
well known decision of the Privy Council 
in Rani Sundar Koer v. Rai Sham Krishen 
(4). Butin that case itself atp, 18* Lord 
Davey, in delivering the judgment of the 
Board, pointed out : 

“Compound interest is in itself perfectly legal 
but compound interest at a rate exceeding the rate 
of interest on the principal moneys being in excess 
of and outside the ordinary and usual stipulation, 


may well beregarded as in the nature of a 
penalty.” A 


_I therefore, donot see how the stipula- 
tion to pay .compcund interest at the 
same rateas on the principal can be held 
to be*a stipulation by way of penalty. 
The illustration (d) relied upon by the 
learned Counsel for the appellants does 
not support the argument at all. 

It remains to deal with the contention 
that s.11 of the Bihar Money-lenders’ Act 
of 1938, sould be applied in favour of 
the appellanis if this case. . lhe matter 
was ccnsidgred by ‘a Full Bench of this 
Count in the-case of Sadanand Jhav. 


eo è . 
*(4) 34I A 9; 340150; 4 AL J 109; 50L J 106; 
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decision in that case and must hold that 
s. IL cannot be applied to give any 
relief to the appellant. 

In the result the appeal fails and 
must be dismissed with costs. The appellant 
isentitied to the issue of a certificate 
in the terms ofs. 205 of the Government 
of India Act of 1935 that this case involves 
a substantial question cf law as to the 
construction of those sections of the 
Government of India Act of 1935 which 
have been elaborately considered in 
Sadanand Jhav. Aman Khan (5) referred 
to above and is, therefure, fit to be taken 
to the Federal Court. 

Harries, C. J.—I agree. We are bound 
by the Full Bench decision.in the case of 
Sadanand Jha v. Aman Khan (5). The 
point under the Bihar Money-lenders’ Act 
does raise a substantial question on the 
construction of certain sections of the 
Government of India Act, and I accordingly 
agree thata certificate should be granted 
entitling the appellants to appeal to the 


Federal Court. he 
8. Appeal dismissed. 
(5) 20P LT 1; 179 Ind. Cas, 379; A IR 1939 Pat 
55; 5 B R 265; 11 R P 357 (F B). 





ALLAHABAD HIGH COURT 
Letters Patent Appeal No? 28 of 1937 
November 2, 1938 

Taom, O. J, AND Ganaa Naru, J. 
Lala ASA RAM AND aNoTaxR—PLaIntivFs— 
APPELLANTS 
versus 
Lala RAM CHANDER— Derenpant— 
RESPONDENT 

Adverse. possession—Mere tethering of cattle and 
storing of logs on waste land, whether possession 
adverse to title of proprietor of land—Limitation Act 
(IX of 1908), 8. 28, Sch. I, Art. 144. 

The possession required to establish a title to 
immovable property under the Limitation Act, s. 28 
and Art. 14), must be adequate in continuity, in 
publicity, and in extent to show that it is posses- 
sion adverse to the competitor, „The mere tethering 
of cattle onthe land in dispute, which ia waste 
land, arfd the storing of logs thereon, is no indica- 
tion of possession which is intended to be adverse, 
to the title of the proprieter of the land, 

. P. A. against a decree of Mr. Justice 
Bernet, reported in P69 Ind. Oas. 942. 

My. G. S. Pa thak, for the Appeflants. 

Mr. S. K. Mukerji, for the Respondent. 

Tnom,C.J.—This is a plaintiff's appeal 
against the order of a single Judge of this 
Court. The plaintiffs filed a suit in which 
they sought fora declaration tha? they had 
acquired a titfe by adverse péssession to a 


. 
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plot of land 8 biswas in extent, namely; 
plot Np. 330 in mahal Barn Mal, Mauza 
Kota. The trial Court dismissed the suit. 
In appeal, however, the learned Civil Judge 
of Saharanpur reversed the order of the 
learned Munsif and granted decree as 
prayed for. The defendant came in second 
appeal to this Court and the learned single 
Judge has allowed the appeal and restored 
the order of the learned Munsif dismissing 
the suit. The material facts of the case are 
notin dispute. The title to the land in 
question isin tte defecdant. It is a matter 
of admission, however, that for along pericd 
of years the plaintifis had tethered their 
cattle on the land, and further they had 
been in tte habit of storing logs of woad 
thereon. Furthermore, some considerable 
time ago the plaintiffs, apparently with the 
intention of building walls to enclose the 
plot, constructed foundations for these walls, 
They never, however, went beyond the cor- 
struction of the foundations. Tke land in 
dispute has never been enclosed by the 
plaintifs. In these circumstances the 
learned single Judge held that although 
the plaintiffs’ possession had been open 
and continuous, it had not been adverse to 
the defendant or his predecessors and that 
therefore the plaintiffs had failed to show 
fhat they had qualified a title to the land 
by adverse possession. 

We find oursélves in agreement with the 
learned single Judge. The mere tethering 
of cattle and stpring of lpgs on a piec> of 
waste land does not amount to denial of 
title of the true owner of the land. The 
principle to be applied in cases of this kind 
was reiterated in a judgment of the Privy 
Council in Secretary of State v. Debendra- 
lal Khan (1. . There, their Lordships 
approved of the principle that: . 

“the possession required to establish a title to 
jmmovable property under the Limitation Act, 1908, 
s. 28and Ait. 144, must he adequate in contiunity, 
in publicity, and in extent to slow that it is posses- 
sion adverse to the competitor.” 

In our judgment the tethering of cattle 
on the land in dispute, which is waste land, 
and the storing «f logs thereon, is* no in- 
dication of possession which is intended 
to be adverse to the title of the proprietor 
of the land. In this connection we would 
refer to the decision in Framji Cursetji v. 
Goculdas'Madhowji (2:2 The facts of that 
case were that a party claiming to have 

(1) 610 262; 147 Ind. Cas. 545; AIR 1931P C 
23, 61 TA ’8;6 R PO49; LIOWN 96, 66ML J 
131; (1934) M W N 165; 39 L W 257; 36 Bom. L R 
249; 38 O W N 285; (1234) AL J 153; 59 O LJ 56 

(8) ; . 
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established a right to land by adverse 


possession had proved that on the land in: 


dispute he had erected 

“a privy and shel for cows, goat, fowls, &c., anda 
hut for a ghariwallah, all, however, structures of a 
flimsy and purely temporary character,” 

Jt was held that such user of,the land 
was by itself insufficient to support a title 
thereto by adverse possession. Learned 
Counsel in support of his contention that 
the possession of the plaintiffs hal been 
adverse to that of the defendant, refersedl 
to the case in Rompicherla v. Ismael Saheb, 
21 Ind. Cas. 765 (8). In our judgment, 
however, the decision in that case does not 
advance the plaintiffs’ case. Lt was there 
decided that < 

“where one of two owners of neighbouring lands 
encloses with his own a portion of the other's land, 
the act is a most unequivocal assertion of the inten- 
tion fo appropriate it In the absence of any cir- 
cumstance to show that the occupation was per~ 
missive, such possession must be held to be adverse.” 


In the presant casg the land in dispute 
was not enclosed by the plaintiffs. It 
appears to us that it would be unfortunate 
if the law were that by tethering cattle and 
storing logs upon was‘e land, the party to 
whom the cattle and logs belonged was 
necessarily asserting a title adverse to that 
of the true owner of the land. Such aser 
of waste land is such that the proprietor of 
the land does not generally affect thereto. 
If such were declared to be the law, the 
permission of the use of waste lund for 
tethering cattle and other kindred purposes: 


generally granted to villagers by proprie-: 


tors would speedily terminate. We are 
satisfied upon a consideration: of the autho- 
rities that the law is otherwise. Learned 
Counsel for the appellant was forced in the 


end to admit, that the one act of the plain=. 


tiffs which could be regarded as amounting 
to an assertion of an intention to appro- 
Pwiate the land by the plaintiffs was the 
censtruction of the aforementioned founda- 
tions. We are unable to agree with learned 
Counsel thåt this fact in any way assists 
his clients. It may Well be that when these 
foundations were constructed} the plaintiff 
had considered enclosing*the land and there- 
by asserting a claim to it adverse to the 
title of the defendant or his predecessor. 
Whatever may have been his intention, ib. 
is clear that he never carriedsit out. It 
may be begause the defandant or his pre- 
dezessor objected. Tue fact is, however, 
that the walls were never constructed and 
the laud was never enclcsed. No act, there» 
fore, w.s done by.the plaintiff which 
amounted to an unequivocal assertion of an 
(3) 21 Jud, Ogs. 765. i $ 
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Intention to appropriate the land. Upon 
the whole matter, “we are satisfied that the 
conclusion of the learned single Judge is 
sound. The appeal is accordingly dismissed 
with costs. 

B. Appeal dismissed. 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 48 of 1936 
January 31, 1939 
* e ÖIA-UL Hasan AND Yorke, JJ. 
RAGHUNATH SINGH AND ANOTHER— 
JUDGMENT DEBTOR—OBJIRCTORS — 
APPELLANTS 
versus 

SUBEDAR SINGH —Dgorgs-Hotpar — 

RESPONDENT 

Execution — Step-in-aid — Suit for partition com- 
promised and decree passed under O. XXIII, r. 3, 
Civil Procedure Code (Act V of 1908) -Compromise 
contemplating preparation of final decree—Decree- 
holder applying subsequently for preparation of final 
decree—A pplication Gis issed, on ground that decree 
passed was itself final—Application for execution of 
decree beyond limitation from passing of decree but 
within time from previous application for final 
decree — Previous application held, step-in-aid — 
Appeal—Abatement—Appeal against father and son 
Father dying but no application for substitution 
Appeal, tf abates altogether or against father. 

The parties toa suit for partition entered into a 
compromise which provided that a decree would be 
passed in favour of the plaintiff for partition and the 
amount of mesne profits would be determined at the 
time of passing of the final decree. A decree was 
passed upon such compromise under O. XXIII, r. 3, 
Oivil Procedure Uode. Subsequent to this the deeree- 
holder applied twice tothe Court for preparation of 
the final decree. The last application was dismissed 
by the Court on the ground that the decree passed 
was itself a final decree and it could be executed. 
Upon this the decree-holder applied for execution of 
the decree but this application was beyond time from 
the passing of the decree but within time from his 
application for passing final decree : 

Held, that the applications made for passing of the 
final decree were steps-in-aid of execution, for, the 
decree-holder was asking the Court to make an order 
which was thought necessary before taking out 


actual execution of the decree. Moreover, the equity , 


was also onthe side of the decree-holder. As the 
compromise itself contemplated that a final decree 
would have to be prepared, the decree-holders were 
ot unjustified in applying fore preparation of the 
al decree in the first instance. Kunkammad Hajee 
v.Chathoth Parkum Kozhuvammal <1), relied on; 
Ram Bharose v. Ramman Lal (6), referred to. 
Where an appeal is preferred against a father and 
- ason and the father dies but no application is made 
under O. AKU, r. 4, Civil Procedure Oode for sub- 
‘stitution of names within time, the ‚appeal does not 
abate aftogether ot in fact at all, in view of the fact 
that the son-cf the decegsed respondent is, glready a 
respondent inthe appeal. Achutan Naiev. Mana- 
wikraman (1) and Gopal Das v. Mul Chand (2), relied 


on. A 
Bx. D. A. againsb the. order of the Addi- 
tional Civil Judge of Hardoi, dated October 
r 3, 1936. ° $ . 
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iMr. K. N. Tandon, for the Appellants. 
Pdudgment.—This isan appeal against 
an order ofthe learned Additional Civil 
Judge of Hardois dismissing the 
appellants’ objection to execution of a 
decree. 

Theappeal was originally filed against 
two respondents Chet Singh and Subedar 
Singh. Of these Ohet Singh died but 
no application under O. XXII, r. 4, Civil 
Procedure Code, was made for substitution 
of names within the prescribed period. 
On November 9, 1937, an order was passed 
by the Hon. Ohief Judge declaring that 
the appeal had abated as regards Chet 
Singh and leaving the question whether 
the entire appeal had abated or not to be 
decided at the hearing of the appeal. 
In view of the fact that Subedar Singh, 


“Bon of the deceased was already a respon- 


dent in the appeal, we do not think that the 
appeal can be said to have abated altogether 
or in fact at alljvide I, L. R. 51 Madras 347— 
Achutan Nair v. Manavikraman (1) and 
1926 Lahore, 607, Gopal Das v. Mul Chand 
2) |. f 
: The facts are that in February 1930, the 
predecessgor-in-interest of the respondents 
brought a suit for partition of joint family 
property against the predecessor-in- 
interest of the appellants. Ono July 25, 
1930, the parties to the suit entered 
into a compromise by which it was provided 
that a decree would be.passed in 
favour of the plaintiff for partition of 
landed property and some hofses and for 
mesne profits the amount of which would 
be determined through a Oommissioner 
at the time of passing of the final decree, 
The plaintiff put in an application on 
October 25, 1930, forthe passing of the 
final decsee but this application was 
dismissed for default on January 24,1931, 
On July 27, 1932, he again put in an 
application for getting the decree made 
absolute. To this” application the judg- 
ment debtors objectei and the Oourt 
on November 24, 1932, passed the following 
order: e 9 

“The application for final decree is dismissed 
aa the decree having been passed under O. XXIII, 
r. 3, Civil Procedure Uode, is itself final. It can now 
be executed in execution department. The appli- 
cant to bêr his costs " ap ae 

Thereafter the preset applicationMwhich 
has giyeu rise -to°the present apsal was 
filed on November 20,1935, for execution 


(1) 51 M 347; 109 Ind. Oas. 372; 27 L W 422; 54M L 
J 675. 

(2) A I R 1926 Lah. 607; 9° Ind. Oas. 960; 7 L 399; 
27 P L R 888. ; bl 
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of the decree. The judgment-debtors¢ Judge of the Court below was right 
objected on the ground that it was in’ dismissing the appellants’ objec- 


barred* by time. The learned Judge of 
the Gourt.below has, . however, held that 
limitation: has: been saved by the pre- 
vious applications made by the decree- 
holders. 

. The question therefore is whether or not 
the application of October 25, 1930, and 
July 27,1932, can be said to have been 
steps-in-aid of execution of the decree. 
The learned. Counsel for the appellants 
has relied: onthe cases of Sheo Prasad v. 
Naroini Bibi (A. I. R. 1926 All. 95) (3), Maq- 
bul Ahmad v. Pateshri Partab Narain Singh 
(A.1.R. 1929 All. 677) (4), Ratan Chand Bhal- 
chand v. Chandulal J. Doshi (A. I. R. 1934 
Bom. 113) (5) and Ram Bharose v. Ramman 
Lal (90; WN. 209) (6), but the question 
what i is a step-in-aid of execution did not 
arise-in.any of those ‘cases in the manner 
and circumstances-in which it arises in 
the case beforé us, so that what was held 
in those cases cannot ‘strictly be applied 
tothe facts of the present case. On 
the other hand the case cf Kunhammad 
Hajee v. Chathoth Parkum Kozhuvammal 
(A. I. R 1928 Mad. 38) (7), relied on by the 
learned Civil Judge is cn all fours with 
the present.case. There, too, the decree 
was passed on a compromise and the decree- 
holder first applied. for preparation of a 
final decree several times and then put 
in an application for executicn of the 
decree. It was held that the previous 
applications were steps-in%aid of execution 
for,the decree-holder was asking the Court 
to make an` order which’ was thought 
necessary before taking out actual execu- 
tion of the decree snd as the ultimate 
object of those petitions- was to hasten the 
actual realization of the. decree mount. 
In case of Ram Bharose v. Ramman Lal 
90. W. N.:209 (6) also relied on. by the 
learned Counsel ter the appellant it was 
-Baid : 

“If thefacte of a particular case show that the 


proceeding in question has the effect. of facilitating 
or advancing the execution to any extent or 


removing some oRstacle from the ay - of 
execution, it may well be regatyled ag step- 
in-aid of execution.” 

We think, therefore, that the learned 


ete 1926 All, 95; 90 Ind, Uas. 938; 29A L J 
48 

(4) A IRW29 All, 677; 118 jaa. «Cas. 670; (1929) A 
L 4.916; Ind Rul. (1929) all. 9 

(5)A 181934 Bom. 113 On 150 Ind, Ons, £66; 36 
Bom. L R115;7 RB 34. 

6)9OWN 209; 137 Ind, Oas. 768; A 1 R 1932 Oudh 
148; Ind. Ral. (1932) Oudh 264 (F 

(A 
Mad. 136, 


I:R 1928 Mad. 38; 106 Ind. ea 395; I L T 40. 


tion. 

We may observe that equity is also 
on the side of the decree-holder- respondent. 
As the compromise itself contemplated that 
a final decree would have to be prepared, 
the decree-hclders were not unjustified in 
applying for preparation of the final 
decree in the first instance. Moreover, the 
judgment-debtors, who objected to the 
application for preparation of the fifa 
decree should not, in our opinion, be 
allowed how to turn round: and object to 
the application for execution on the 
ground of limitation. 

We, therefore, dismiss the appeal with 
ex parte ccsts as the respondent has not 
appeared before_us. 


8. Appeal dismisse d. 
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ALLAHABAD HIGH COURT 
Civil Revision No. 84 of 1938 
September 7 1938 
MULLA, J f 
SWADESHI BIMA Qo., ‘Leo. ” AGRA— 
PLaINtIrF—AEPLIOANT 
versus 
SHIV NARAIN KATIYAR anD inae 
DreFregnD4ants—OPposire Party ; 
U. P. Encumbered Estates Act (XXV of 1934), 
s. T (1) (b)—Liability of two debtors joint and 
several—One of them being landlord applying under . 
s. 4—Suit by creditor against both—Other debtor, 
KONT can object to institution of suitas against 


“The debts referred to in 8.7 (i) (b), U. P. En- 
cumbered Estates Act, cannot be the debts of a 
person who is not a landlord and who has made no 
application under s. 4 ofthe Act. 

Where, therefore, the liability of two debtors is 
not merely joint, but also joint and several, and 
one of them happens to bea landlord who makes 

application under s. 4, Encumbered Estates Act, 
ii is not open to the other to raise the objection 
tiat the suit, so far as it relates to him, cannot 
be instituted. Rammurti Saran v. Rahat Ali, Civil 
Revn. No. 450 of 1937 and Sewat Ram-Pitam Lall v. 
Imperial Bank of Indias Agra, Civil Reva. No. 470 
of 1936, followed. 

G. R. against the order of the Small 
Cause Court Judge, Agra, dae October 
27, 1937. 

Mr. J. Swarup, for the Applicdnt 

Order.—This is an applicatién in revi- 
sion under s. 25, Small Cause Courts Act. 
It arises ofttegt a suit for *Yecovering a-cer- 
tain amount ôn the basis of a prqnote. The 
applicant here was the plaintiff in.the 
Court below. The pro-:ncte uptn which the, 
suit is based was executed by the opposite 
parties Shiv Narain Katiyar and Kanhi 
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Singh on July 21, 1934, and the suit ' was 
instituted on -July 20, 1937, that is on 
the last day of limitation. The plaintiff 
impleaded both the executants of the pro- 
note as defendants. Itis admitted that one 
of the defendants, namely Shiv Narain 
Katiyar,*had previously made an applica- 
tion under s. 4, Encumbered Estates Act, 
and ‘had obtained an order from the Ool- 
lector under s. 6 of that Act. The suit was 
not contested by Shiv Narain Katiyar, but 
thé other defendant Kanhi Singh wanted 
to take advantage of the fact that Shiv 
Narain Katiyar had made an application 
under s. 4, Encumbered Estates Act, and 
had secured an order of the Collector under 
S. 6 of that Act. He therefore made 
an application to the Court, in the first 
instance, praying that the suit should be 
stayed, but a few days later made another 
application in which he claimed that the 
suit should bg dismissed altogether because 
it could not be dnglituted under the law. 
The learned Small Cause Court Judge has 
allowed that contention to prevail and has 
consequently thrown out the whole suit. 
Hence the present application in revision. 

The learned Small Cause Court Judge is 
of the opinion that the defendant's: conten- 
tion was» well founded on s. 7 (i) (b), 
Encumbered Estates Act, which runs as 
follows: ° 

““No fresh suit or other proceeding other than an 
appeal or revision against a decree or order or & process 
for .ejectment for arrears of rent shall, except as here- 
inafter provided, be instituted, in any Civil or Reve- 
nue Court in the United Provinces in respect of any 
debts incurred before the passing of the said order.” 
“The argument on behalf of the applicant 
is that the learned Judge has not correctly 
interpreted s. 7 (4) (b), Encumbered 
Estates‘Act, and has consequently erred in 
throwing out the suit altogether, that is, 
‘even so far as it related to Kanhi Singh, 
“who has made no application under thb 
Encumbered Estates Act. It is contended 
that the plea that the suit could not be 
instituted was not open at all to Kanhi 


Singh: who had made no such application. - 


Upon: a very careful consideration of the 
scheme of the Encimbered Estules Act and 
8. 7 and other relevant provisions contained 
therein, I have no hesitation in holding 
that the. view taken by the learned Small 
‘Qause Oocurt Judge is entirely wrong, 
Section’ 7 (i) (b) # no doubt in very general 
terms and refers to'a suit or other proceed- 
ing “in respect of any debts incurred 
before the passing of the said order”, but 
& moment's consideration will show that 
the, debts in question must be debts to 
* e 
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prhich a landlord is subject as referred to 
in s. 7 (i) (a) Again the reference in 
s. 7 (4) (b) is to debts incurred before the 
passing of “the saide order” which clearly 
refers to the order passed by the Collector 
under s.6 of the Act. [tis evident that 
the Collector's order under s. 6 must relate 
to an application made by a landlord under 
s. 4, Encumbered Estates Act. 

It necessarily follows therefrom that the 
debts referred to in s. 7 (i) (b) cannot 
be the debts of a person who js not a land- 
lord and who has made no application 
under s. 4 of the Act. If the intarpretion 
put by the learned Small Cause Oourt 
Judge is accepted, it would be necessary to 
hold that. the intention of the Legislature 
in passing the Encumbered Estates Act was 
to bring the whole machinery of the Oivil 
Courts to a standstill so far as any suit or 
proceeding was based upon any debt. ‘This 
is obviously an entirely untenable position. 
The Encumbered Estates Act was enacted to 
provide for the relief of encumbered estates 
in the United Provinces and it is not con- 
cerned wilh the relationship between an 
ordinary creditor and debtor. [t is only 
when the debtor happens to bea landlord 
and he makes an applicition undor s. 4, 
Encumbered Estates Act, that the provi- 
sions of that Act come into operation for 
the purpose of staying any procsering that 
might-be pending against htmin any Oivil 
Court at the date of his applica:iea and of 
preventing the institution of any fresh pro- 
ceeding after the date of*his application. 
Any person who is not .a landlord but who 
incurs a liability jointly and severally with 
a landlord who makes an application under 
s. 4, Encumbered Estates Act, cannot 
plead that no suit can be instituted against 
him ine respect of that liability. It is only 
in those cases where his liability with the 
landlord is only joint and not several that 
it may be open to him ‘to contend that no 
suit can be instifuted at all. 


There can be little ceubt in the present 
case thgt the liability of the two defen- 
dants, Saiv Narain Katiyat, who had made 
an application under s. 4, Enacumbered 
Estates Act, and Kanhi Singh, who had 
madesno such application, was not prawgly 
a joint liability, byt a liability ghat was 
joint and several. Section 43, Cupra Act, 
which makes the point perfectly *cleir, runs 
as follows: . 

“When two or more persons makea joint promise, 
the promise may, in the absénce of express agree- 
ment tothe contrary, compel any one or more of such 

` Joint promisors to pérform the whole of she promise,’ 
. @ 
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MNlustration A to that section is as 
follows: 


“A, Band C jointly promise to pay D Rs. 3,000. D 
may compel either A or B or C to pay him Rs. 3,000,” 


In view of this clear provision, there 

cannot be the silghtest doubt that the 
plaintiff could have recovered the debt 
either from Shiv Narain Katiyar of from 
Kanhi Singh. It was open to him to bring 
a suit against any one of them alone, and 
if he bad adopted that course, it would have 
been fully justified by O. I, r. 6, Civil 
Procedure Code, which runs as follows : 
" “The plaintiff may, at his option, join as parties to 
the same suit all or any of the persons severally, or 
jointly and severally, liableon any one contract 
including parties to bills of exchange, hundie 
pro-notes,” 

It is ihus clear that ifthe plaintiff had 
instituted the suit against Kanhi Singh 
alone, no valid objection could have been 
taken by the latter on the ground that his 
joint promisor Shiv Narain Katiyar had not 
been impleaded. It is equally clear that if 
the plaintiff had instituted his suit, in the 
first instance, against both the defendants, 
there- was nothing in the law to prevent 
him at some later stage from exempting 
Shiv Narain Katiyar and in that case also 
Kanhi Singh could not have raised any 
vulid objection. Tke suit instituted by the 
plaintiff out of which this application in 
revision arises was,therefore, fully competent 
against Kanhi Singh, and the learned Small 
Cause Court Judge was obviously wrong in 
dismissing the whole suit. His order of dis- 
missal sofar ase the defenfant Shiv Narain 
Katiyar is concerned, was perfectly right, 
put I find no justification in law for the 
dismissal of the suitas against Kanhi Singh. 
There is nothingin the Encumbered Estates 
Act to affect cr control the plaintiff's right 
to institute a suit against Kanhi Singh. It 
is true that upon the application made by 
Shiv Narain Katiyar a notice would be 
issued in the ordinary course to the plain- 
tiff to put in a written statement of his 
claim, and it would be open to the Special 
Judge under s. 9, cl. (5) of the Act to make 
Kanhi Singh a party to the proceeding and 
to apportion thé liability under the pro- 
note between him and Shiv Narain Katiyar 
who is the applicant under s. 4 of the Act. 
When the Special Judge has made*such 
into opesion 8. 9, cle (5) (b) shall come 


and 


into oper&ion and the plaMtiff shall pave 
aright to Pecoyer from Kanki Singh only 
such amount as may have been determined 
by the Special Judge. 

- There is nothing, however, in any provi- 
pion contajned in’ the Encumbered Estates 
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Act even to suggest that the plaintiff's right 
to bring a suit against Kanhi Singh is 
barred or limited in any way. It is to be 
noted that the apportionment of liability 
between joint debtors made by a Special 
Jgdge under s. 9,cl. (5) of the Act is not 
an executable decree. In fact, the Encum- 
bered Estates Act provides only for a decree 
being passed in favour ofa claimant against 
the landlord who makes an application 
under s. 4 of theAct. There is no provision, 
in it for a decree in favour of the claimant 
against any person who is jointly liable 
with the landlord to discharge the debt. If 
the plaintiff is nct allowed to institute the 
suit, the necessary result would be that his 
claim against Kanhi Singh would be barred 
by time. There is no provision in the 
Encumbered Estates Act to save limitation 
for the claimant against the landlord in 
respect of anf claim which he might fur- 
ther have against the joint dgbtor with the 
landlord, arising out efa joint and several 
liability. I am, therefore, definitely of the 
opinion that the suit instituted by the 
plaintiff was fully competent as against 
Kanhi Singh and it should not have been 
dismissed as against him. 

The view which I have taken in this case 
is fully ‘supported by two decisions of the 
Jourt, one by a learned Single Judge in 
Rammurti Saran v. Rahat Ali, Civil 
Revision No. 450 of 1937 and the other 
by a Bench, in Sewai Ram Pitam Lall v. 
Imperial Bank of India, Agra Oivil 
Revision No. 470 of 1936. The former 
case is entirely on all fours with the present 
one, while the latter prcceeds on the same 
principle, namely that where the liability 
of two debtors is not merely joint, but 
also joint and several, and one of them 
happens to bea landlord who makes an 
application unders. 4, Encumbered Estates ` 
Abt, it is not open to the other to raise 
tHe objection that the suit, so far as it 


-relates to him, cannot be instituted. The 


result, therefore, is that I, allow this applica- 
tion and set aside the order, of dismissal 
passed by the learned Small Cause Court 
Judge. The suit shall be restored and shall 
be deemed to proceed against Kanhi Singh 
alone. -It will be open to the learned Small 
Cause Court Judge to wait for the decision 
of the Special Judge regarding the liability 
of Kanhi Singh. The applicant shall have 
his costs in this Court. ` 

8. 


. 
hd 


Application allowed. 
. . bd 
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OUDH CHIEF COURT . 
Execution of Decree Appeal No. 23 of 1938 
January 31, 1939 
Tuomas, O. J. AND YORKE, J. 

Pandit JAI DAYAL~Osygotor— 
7 APPELLANT 


versus ey 
Pandit JAGDEO NARAIN AND OTHERS— 


Oppositg PaRTY—RESPONDENTS 
U. P. Temporary Postponement of Execution of 
e Decree Act (X of 1937); 8,6—Suit for damages for 
tort—Money decree passed on compromise—Decree, 
whether for damages for. tort—If comes under s. 6. 
A money decree passed on a compromise in a 
suit founded on aa plaint in which damages for 
tort were claimed, is certainly to be construed asa 
decree for damages for tort and comes within the 
mischief of s. 6 of the U. P. Temporary Postpone- 
ment of Execution of Decree Act, and the judgment- 
debtor cannot claim the protection of the Act. 
_ Ex. D, A. against the order of the Addi- 
eg Civil Judge of Unao, dated April 27, 


Messrs. FX B. Laj) and M. M. Lal, for 

the Appellant. ° 

Messrs. Rajeshwari Prasad and Raj 
Bahadur Srivastava, for Respondent No.1. 
Judgment—This is an execution of 
decree appeal by “one Pandit Jai Dayal 
judgment-debtor-objector. It arose originally 
out of a murder asé. One Jai Deo, who had 

a full Brotker Jai Kishen and a step-bro- 

ther Jai Dayal, yas murdered. Jai Dayal 

filed a first information report implicating 

Jai Kishen, Jado Nandan and ethers as res- 

ponsible for the murder. ;- Jai Kishen 

among others was prosecuted’on a charge 
of murder. Jai Kishen was acquitted and 
` instituted a suit for damages for malicious 
. Prosecution. In the course of that suit there 
was a compromise decree under which the 
judgment-debtor-appellant Jai Dayal was 
to make certain payments for the building 
of a school. This decree was passed as 
far back as 1929. Certain former applica- 
tions for execution appear to have been 
_infructuous, but on the present application 
for execution an application was made for 
appointment of a Receiver which is the 
subject of a connected appeal No. 2+ of 
1938. In the present case the judgment- 
debtcr filed objections under s. 47, Civil 
Procedere Code, read with s. 3 of the 
Temporary Postponement of Execution of 
Decree Ac} (U. P. Act No. X of 1937). 

The only ppint which arjses in this 
appeal is whether the execution of the 
decree if to be postponed under the pro- 
visions of, that, Act. Learned Counsel for 
the appellant contends that this isa mere 
money decree passed on a compromise. 
For the respondents it ia contended, as it 

. 6 
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} was contended in the lower Gourt, that 


the decree in suit comes within*the mis» 
chief of s. 6 of the Act. That section 
provides: d 

“Nothing herein contained shall (a)....s.s0r (b) 
apply to decree for money arising out of claims 
relating to trusts or for maintenance or for 
profits in favour of a co-tenant or co-owner, or for 
mesne profits, or for damages for tort, or for con-. 
tribution between co-tenants of agricultural land.” 

Learned Oounsel argues that this section 
is to be read, so far as this case is cone 
cerned, as meaning that nothing in the 
Act shall apply to “decrees for damages 
for tort,” and he contends that this was 
not a decree for damages for tort. It is, 
however, clear that it is a money decree 
passed in a suit founded on a plaint in 
which damages for tort were claimed, and 
we are of opinion that in these circumstances 
the decree in question is certainly to 
construe a3 a decree for damages for 
tort. In any case we would not have 
been prepared to accede to this contention 
because we do not read the section as 
learned Counsel has sought to read it. 
We are of opinion that the section is to 
be read not as suggested but as laying 
down that ‘nothing herein contained shall 
apply to decrees for money arising out 
of claims for tort.” Reading the section 
in this way, it is quite clear that fhe 
present case comes within the mischief 
of s. 6 of the Act and the judgment- 
debtor cannot claim the protection of the 
Act. . š 

Learned Counsel for the respondents has 
further pointed out that there is a second 
reason why the judgment debtor cannot 
claim the protection of the Act. Section 3 
gives protection to an agriculturist 
judgmentedebtor only if such judgment- 
debtcr does not pay more thar Rs. 250 
as land revenue or rent. The appellant 
himself filed khewats from which it appear- 
ed that the land revenue payable by him 
and his two sons is Rs. 755. Even if 
this were divided into three shares, the 
share of each would be more than Rs. 250 
but fn fact one of the appellant's two 
sons’ has ‘been adopted into another family 
and has no longer any share. It follows 
that this amount of land revenue, is to 
be divided by twg and not by fee, and 
therefore, the amount of Igfd revenue 
wifich the appellant pays, is nbarly Rs. 400 
and he is, therefore, debarred for claiming 
the protection of the Act. . 

In these circumstances we are quite 
clear that the objection of the appellant was 
rightly rejegted by the lower Odurt. There 
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is no force in this appeal which, TA KANG 
fails and is dismissed with costs. 
"Be JA ppeal dismisse d. 





NAGPUR HIGH COURT 
Letters Patent Appeal No. 8 of 1936 
September 19, 1938 

; Stong, O. J. AND OLARKE, J. 

: MAROTIanp OTAERS—DEFENDANTS— 
$ APPELLANTS 

YETSUS 
J AGANNATHDAS AND ANOTHER— PLAINTIFFS 
— RESPONDENTS 

Evidence Act (I of 1872), s. 43—Right of party 
concluded by previous judgment—If can be proved by 
producing judgment. 

A judgment is not admissible to prove the truth 
of the ‘fact which it states, much less is any fact 
stated as part of the reasoning in arriving at the 
` fact in issue, evidence of the truth of that fact. Where, 
however, the right of a party has already been 
concluded by a previous . judgment, that fact can 
be proved by. production of the judgment since in 
: there circumstances the galetench hi the judgment 
itself is relevant. [p. 120, col. 2 

Ser discugsed.| 

“Le A. from the issn decree of 
the Single Bench of the High Oourt of 
Judicature at Nagpur, dated July 10, 1936, 
in Seecnd Appeal No 264 of 1934 confirm- 
ihg the decree of the Court of the First 
Additional District Judge, Nagpur, dated 
March 10, 1934; in Civil Appeal No. 78 of 
1933, confirming the decree of tke Court 
of the First iyi an ee Judge, Second 
Class, Nagpur, dated April 29, 1938. 

Mau, A. R. Kulkarni, for the "Appellants. 

Mr. R. N. Padhye, for the Respondents. , 

wJudgment.—tThis is: a Letters Patent. 
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Bppeal from the judgment cf Bose, J.” 


dated July 10,1936, in Second Appeal No. 264 
o$. 1934. in which he upheld the” lower 
Appellate. Oourt’s judgment which itself 
upheld the trié] Court’s judgment giving the 
Plaintiffs a- decree for possession of a 


, that. this point of 


-NOW 


piece ‘of land. The plaintiffs claim .title` 


to. this land under a sale deed dated 
May 22, 1931, from one Premdas. The defen: 
dants ‘deny the plaintiffs’ title and claim 
title themselves by adverse "possession. 
Admittedly the defendants are in posses- 
sion of the land, since November 15 1933, 
if rlier and, therefore, the “onus 
mas on Bg plaintiffs fo pyove their title. 
They admMtted that the lanti originally 
belonged to the defendants’ family, but 


e they alleged that the defendants lost the 


Jand in 1901 when it was sold by Court 
auction in Civil Suit Ng. 1210 of 1800 to 
, Maroti Refnchandya, who * held: a decree 


‘ed this piece 
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against the first defendant and his brother 
Suknia. Tbe first defendant is the father of 
the other defendants before us. This 
link in the plaintiffs’ title is now concluded 
by concurrent findings of the Courts below. 
It is the next link which forms the crux 
of this appeal as also of thé appeal 
before Bose, J. The plaintiffs say that 
Maroti ‘Ramchandra and one Sitaram formed 
a joint Hindu family and that there was 
a partition in the familv as a result | of 
which this piece of land was allotted’ to 
the share of Sitaram. Subsequent links in 
the. chain from Sitaram to the plaintiffs 
are not now in dispute. . The difficulty i in 
connection with Sitaram’s title jis because 
the evidence of it consists of two judgments 
in 4 case to which the defendants appellants 
were net parties. These judgments originat- 
ed as follcwg:—Two persons, Bakktawar- 
chand and Jagannathdas, had obtained 
decrees against this same Sitanam and attach- 
of land. Sitaram’s brothers 
and father unsuccessfully objected to the 
attachment and, therefore, they brought 
Civil Suit No. 135 of 1928 against Baktawar- 
chand, Jagannathdas and Sitaram for a 
declaration, of their title to the land. 
Exhibit P-7 is the judgment in the lower 
Court in the suit and Ex. P-8 is the 
judgment of the Appellate Court -Both 
Courts dismissed’ the plaintiffs’ suit holding 
that Sitaram held possession by virtue 
of a partition. Lf these judgments can be 
used as evidence of- the exclusive title of 
Sitaram. to, the property, then the appeal 
must fail. In. the trial Oourt the admissi- 
bility of these judgments as evidenze. of 
a Partition appears to have been taken 
asa matter’of course. It was only inthe 
lower Appellate’ Court for the first*time 
law was’ taken and 
dgécided’ against the defendants. It has 
‘become the important point of law 
which has been held to justify permission 
being granted fo. file a Letters Patent 


Appeal. : ‘oe : 


The law aliè to ‘the’ admissibility 
of judgments in evidence is to be found 
in: es. 40 to 43 of the Indian Evidence 
Act; of these sections only s. 43's to the 
point. 


“43, Judgments, orders or 
those mentioned in ss, 40,41 ande 42, are irrelevant 


decrees, other éhan 


“unless the existence of such judgment, order or dec- 


ree ig'a fact in issue, or is relevant under some: other 
provision of this Act.” š 

The respondents claim that thé other. provis 
sion of the Act which makes these judgments 
relevanj under s. 43:i9 5. 13, of the, same Act. 
e e 
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. “13, Where the question is as to the existence 
any right or custom, ‘the following facts are Sa: 

(a) any transaction by which the right or custom in 
question was crested, claimed, modified, recognized, 
asserted or denied, or which was inconsistent with its 
existence : 

(b) particular instances in which the right or custom 
was claimed, recognized or exercised, or in which its 
exercise was disputed, asserted or departed from.” 

The appellants rely on Gujju Lallv.. 
Fatieh Lall (1), Kesho Prasad, Singh. V. 
Bhagjogna Kuer (2), Gobindanarayan Singh 
ve Shyamlal Singh (3) and Shankar Ganesh 
v. Kesheo (4). Gujju Lall v, Fatteh Lall (1), 
if it were still good law, would appear 
to support the appellants’ contention... Ib. 
was followed by another Full Bench of 
the Calcutta High Court in Surender N ath 
Pal v Brojo Nath Pal (5) That view 
has, however, been modified by Ram Ranjan 
Chakarbati -v. Ram Narain Singh (6). The 
Privy Council decision, shows that in certain 
circumstances a previous judgment may 
be admissible: That. the view held in 
Gujju Lall v. Fatieh Lall (1), and Surender 
Nath Pal v Brojo Nath Pal (5), has been 

, modifed by the Privy Cdéuncil decision 
is admitted by a later Full Bench decision of 

- the Calcutta High Court ‘itself in Tepu 
Khan v Rajani Mohan Das (7). Of the 
cases ciled by the appellants the mest 
difficult for us to get. over if we are to 
support the judgment”: ‘of Bose, J. is 
- Shanker Ganesh v ` Kesho (4), a Full Bench 
ruling of the Judicial Commissioner's Court, 
- because of the wide terms in which the 
reference wis made and answered. The 
quéstion referred therein. was: 

“A judgment was not in rem, nor relating’ to mat- 
ters of public nature, nor between the parties to a 
subsequent suit. Is the. ‘fact thatthe Court by that 
judgment decided a pointin a particular way relevant 
for the purpose of the decision of thesame point in 
a subsequent suit ?" 
and the unanimous decision’ of the Bench 

. was that the question should be answered 
in ‘the negative, If that decision is takep 
at its face value, it would necessitate our 
deciding the point now before: us in the 


(1) 6.0171; 6 OL R439. * 

(2) 16 Pat. 25% 167 Ind. Gas. 329; AI R 1937 
P O 69; 31 8 L R 249: 1937 OLR151;9 RPO 
199; 18 PL T 257; 3 B B 368: 1937 A LR 252; 
(1937) O WN 396; 45 L W 580; 41 O W N57; 
(1937) R De178; (1937) MW N 593: (1937) AL J 
638; 39 Bom. LR 731; 65 O LJ 241 (2 O). 

(3) 98 O 1187; 181 Ind. Cas. 753; AL R 1931 
PO 89: 58 I 8125; 580 L J 333; 350 WN 521; 
(1931) M"W N 435; dnd, Ral (1931) P «O 145; 33 L 
W 767; 33 Bom. L R 885; 61 M LJ 9(PO). 

(4) 26 N LR 33; 121 Ind. Gas, 614; AIR 1930 
Nag, 4; Ind. Rul. (1980) Nag. 100 (F B). 

_(5) 13 O 352.9 

s 38.0 533; 22 TA 60 6 Sar. 530; 5 MLJ 7. 


(PO 
taras 0 523; 2 O W N 501 (F B): .` 
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jppellants’ favour. It seeros to us, however 
hat the question was referred in terms. 
which were wider than was necessary for 
the decision of the question then before 
the Court. Pra tanto the decision is obiter. 
From the reasoning of Macnair, O.J. C. 
given at p. 36* it seems clear that all that 
the Judges intended to decide therein was 
that the previous judgment waa not evidence 
of the truth of the facts which it decided. 
This passage was as follows: 

“Again it is surely afundamental principle of law 
that the opinion of any person, however, eminent re- 
garding the validity of a claim is irrelevant for: the 
purpose of a decision whether or not that claim is 
valid. A judgment is a judicial opinion rendsred on 
the claims of the parties. Thefact thatthe case has 
beenheard and finally decided may rendér the ques- 


tion res judicata in a subsequent suit: but if it does 
not, surely this fundamental principle must apply.” 


In Lakshman v. Amrit (8), it is laid dowa 
that judgments are admissible in evidence 
to show the conduct of the parties or 
particular instances of the exercise of a 
right or admissions made by ancestors or 
to show how the property was dealt with 
previously. The case before us falls into 
the last mentioned category. In Collector 


of Gorakhpur v. Palikhdhari Singh (9), 
Straight, J pointed oub at p, 257 that 
although s 43 of the Evidence Act 


declared judgments, orders and decrees 
other than those mentioned in ss. 40,41 and 
42 irrelevant, qua judgments, orders and 
decrees, i! did not make them absolutely 
inadmissible when they were the best 
evidence of somejhing that might be proved 
aliunde. Thatcase went up to the Privy 
Oonneil in Palakdhari Singh v. Collector of 
Gorakhpur (10), and their Lordships did 
not say anything to suggest that the opinion 
of the Full Bench as to the admissibility 
of previous judgments in the circumstances 
of that ease was wrong. Here the fact that 
there had been’ a pattition could probably 
have been proved aliunde, but the res- 
pondants preferred to put in the judgments 
as the best evidence and we think that they 
were right, “In Venkatasami v. Venk1treddi 
(11), in a suit to establish the plaintiff's 
titie to *certain land, he put in. evidence 
(1) a canveyance in favour of his father, (2) 

a sale certiticate issued to his father's 
vendor, (3) an order made in certain sxe- 


cution proceedings in which Ai 


(8) 24 B 591; 2 Bém. LR 386. 

(9) 12 ALIF B). 

ra 15 A 261; 6 Sar. 378; 17 Ind. Jur, 167; 5 Sar. 378 
(PO 

ay 15 M 12. 
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a petition by his father asserting his titip, 
(4) 4 judgment obtained by his father in 
which his title was recognised. Neither 
the defendants nor their predecessors were 
parties to any of these instruments or pro- 
ceedings: it waa held that all these 
documents were relevant. 

The other two cases cited by the appel- 
lants were the Privy Oouncil cases of 
Kesho Prasad Singh v. Bhagjogna Kuer (2), 
and Gobindanarayan Singh v. Shyamlal 
Singh (3). Kesho Prasad Singh v. Bhagjogna 
Kuer (2), was a case in which the question 
was as to whether certain land formed 
part of Nanbarar or Gangbarar. The owner 
of Naubarar had previously brought a suit 
against a large number of co-sharers of 
Gangbarar claiming a tract of land as 
belonging to Naubarar. His opponents in 
the later suit were not parties to the earlier 
suit. A map was drawn in the earlier suit 
showing the boundaries between Naubarar 
and Gangbarar and the decree was based 
on that map. In the subsequent suit the 
trial Court, relying on the map and decree 
in the previous suit, held that the land was 
in Naubarar. The second Appellate Court, 
however, held that the owner of Naubarar 
had not proved bis title. Before the Privy 
Council it was argued for the owner of 
Naubarar that the decree in the previous 
suit and the map though not binding on 
his opponent8 were evidence against them 
under ss. lle and 13 of the Evidence Act. 
Their Lordships said thabit was an accepted 
principle of English. Law that a judgment 
(or decree) is not admissible in evidence 
against a stranger toa suit of the truth of 
the matter decided but that there were 
exceptions and that the same rule applied 
in India. They held that the previous judg- 
ment in the case before them togéther with 


- the plaint were evidenee of an assertion of 


a title by the owner of Naubarar and thus 
were admissible in evidence of the right. 
But the fact that a person not now in 
possession had previously claimed title was 
not serious evidence of his right especially 
since there was no lack of assertion on the 
other side also. That case, therefore, does 
not carry us any further. In Gobindanarayaa 
Singh v. Shyamlal Singh (3), the question 
cision was as to the coal-mining 
rights Wf the village famed Dendua which 
formed part of the Achra” estate “which 
was iteself. part cf the Pandra zamindari. 
The plaintiffs were the zamindars and the 
defendants the Thakurs of the Achra 
estate. As subsoil rights are assumed to 
be withthe zamindar, any other claimant 
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mugt prove the express-inclusion of such 
rights in a grant from the zamindar to 
him. If nothing were proved except that 
the Achra estate formed part of the Pandra 
zamindari and had been: held by ‘a branch 
of the Pandra family subject to fhe annual 
‘payment to the zamindar, it would have 
to be held that the sub-soil rights were with 
the zamindar. How the Achra estate 
originated was not known. The Thakurs 
said that thev had come into it through a 
partition in the zamindari family. If that 
Partition were proved, it would have to be 
held that the sub-soil rights passed in the 
partition. The only way in which the 
Thakurs tried to prove the partition was 
by proceedings in a suit filed in 179%, to 
which the Thakurs were not parties, when 
the zamindar'’s nephews had claimed parti- 
tion successfully, half of the zamindart 
going to each branch represented by the 
appellants before their Lordships. In order 
to prove that the estate was partible in the 
previous suit, the Achra estate was men- 
tioned as an instauce where partition had 
taken place and the Court, as part of its 
reasoning for holding the estate to be 
partible, said that the Achra estate had 
come to the Thaknrs by partition. * That 
judgment was sought to be used as evidence 
of the partition of the, Achra estate. 
Lordships said that this could not be done 
and that a judgment was only admissible 
under ss. 13 and 43 to prove the particular 
transaction in which the partibility of the 
Pandra estate was asserted and recognized, 
namely the partition in the 1793 suit. This 
pronouncement supports the contention of 
the respondents in the case before us. As 
their Lordships stated in that case, the 
reasons upon which a judgment is founded 
are no part of the transaction and it was 

e therefore no evidence that the Thakurs got 
eAchra by partition. It is at most evidence 
that they might have done so which is not 
enough. ° 


Accordingly, the contlusion to be reached e 


from the case-law on the*subject would 
seem to be that a judgment is certainly 
not admissible to prove the truth of the 
fact which it states, much less*is any fact 
stated as part of the reasoning in drriving 
at the fact in issue evidence of the, truth 
of that fact. Where, however, as‘here, the 
right of a party has already been concluded 
by a previous judgment, that fact can be 
proved by production „of fhe judgment 
since in these circumstances the existence 
of the judgment itself is relevant. In the 
present case if Sitatam's father and bréthers 
e: 
. 9 . a 


- 


Their. 
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were to allege-in a auit that they still had 
a share in the property the judgments 
(Exs. P-7 and P-8) would be relevant 
against them. If they cannot now set up 
a title for themselves, it should be clear 
that third persone like the appellants cannot 
set up a case for them. We, therefore, 
hold that in the circumstances cf this case 


the judgments in question are admissible - 


jn evidence, and, that being so, the appeal 
was rightly decided by Bose, J. 

“In the event of our finding, as we have 
done, that the judgments in question are 
admissible, we have beentinvited to remand 
the case to the lower Court for considera- 
tion of the judgments alongside of the ural 
evidence on the subject of the partition. 
In the circumstances of this case we see 
no necessity for taking up further time in 
remanding the case. ‘The oral evidence 
consists of one witness for the plaintiffs 
and three for tle defendants. The plain- 
tiffs’ witness is Tukaram, the brother of 
Sitaram, on whom the appellants partica- 
larly rely. It is true that he, like the 
defendants’ witnesees, Madhorao (D. W. 
No. 1), Soma (D. W. No. 2) and Govinda 
(D. W. No. 3), have said that there was no 
Partitign. Tukaram was himself one of the 
contesting parties in ihe litigation, of which 
Exs.P-7 and P-8.are the judgments, and 
in that case he tcok up the position that 
there had been no partition. It is. only 
natural that in this Court in the present 
case he would say the same thing. He is, 
therefore, highly interested in denying the 
partition and very little value can be given 
to his testimony, As regards the three 
defence witnesses, their testimony also will 
not carry much weight in the face of the 
judgments themselves Exs. P-7 and P-8. 
We think, therefore, that it would be waste 
of time to remand the case for consideration 
of the oral evidence. . 

Another argument was addressed before 
us, although somewhat half-heartedly, that 
another link in “the plaintiffs’ title should 
be held unsound, namely the alleged oral 
sale by Pandu in favour of Maroti Ram- 
chandra, It is argued that the value of the 
property being over Rs. 100, no transfer 
can orally be made, a registered document 
being necessary to effect it. This argument 
has no force in.view of the finding that there 
was no oral sale but that Phndu purchased 
benami for Maroti Ramchandra. 

"The appeal „accordingly fails and is dis- 
missed with costs. . 
p, , Appeal dismissed. 
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OUDH CHIEF COURT 
Civil Revision Application No. 133 of 19.6 

January 31, 1939 

Tuomas, O. J. anp YoRKE, J. 

ZAMAN KHAN-—PLAINTIFR—-APPLICANT 
versus 
GANGA AND ANOTHER—DEFENDANTS — 

OpposiTe Party 

Evidence Act (I of 1872), 83. 91, 92—Debtor making 
payment—Endorsement on bond not showing whether 
payment was towards interest or principal—Oral 
evidence to prove payment was towards interest, if 
admissible. 

Where a debtor makes a payment but an endorse- 
ment made by him on the back of the bond does not 
show as to whether the payment was made towards 
principal or towards interest, oral evidence to prove 
that the payment wus made towards interest is not 
admissible. Peary Lal v. Mohamad Yusaf (2) and 
Hem Chandra Biswas v. Purna Chandra Mukherjee 
(3), distinguished. 

U. R. App. of an order of the Munsif (as 
Judge of Small Cause Court), Bahraich, 
dated October 27, 1936. < 

Mr. K.N. Tandon, for the Applicant. 

Mr. B. K. Dhaon, for the Opposite Party. 

Judgment.— This is an application in 
revision against the judgment and decree 
of the learned Munsif of Bahraich exercis- 
ing Small Causa Court powers dated Octo- 
ber 27, 1936. 

The plaintiff brought the suit to recover 
a sum of Rs. 81 on the basis of a bond dated 
March 16, 1930, on the allegation that the 
defendant No. 2 paid Rs.*12 on acesuat of 
interest on April 15, 1934, which par ment 
wis endorsed on the back of the bond. 
The plaintiff's” suit related to the balance 
of principal and interest due on the bond. 
The defendant denied the payment of 
Rs. 12 and further pleaded that the suit was 
barred by limitation. 

The trial Court relying on the Full Banch 
decision of the Allahabad Higa Oourt 
reported in sSUdaypal Singh v. Lakshmi 
Chand, 1935 All. L J. 1029 (1), dismissed 
the suit holding that it was barred by 
limitation, ° 

This application was heard along. with 
s. 25 Applicatioa No. 89 of 1936 and the 
question of law involved in this application 
is the same as that involved in application 
No. 89 of 1936. We are of opinion that the 
question of law decided by the learned 
Mansif for the reasons given by s. 25 
Application No, 88 of 1936 is coyfect. 

There »wds an additionf] argument 
advanced in this case, namely that the trial 
Court was wrong in not allowing the applis 
cant to produce oral evidence in the case. 


1) (1935) A L J 1029; 159 Ind. Qas, 387; AI 
we All, 946; 1935 AjL R 1107; SRA 42836 A vii 
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It appears that on October 5, 1936, the ¢ We are, therefore, of opinign that the trial 


applicant filed an application before the 
learned Munsif praying that he may be 
permitted to examine certain witnesses to 
prove the fact that the payment was made 
towards the interest. The learned Munsif 
dismissed the application holding that the 
oral evidence to prove such payment was 
not admissible. 

The learned Counsel for the applicant 
has relied on A. I. R. 1937 All. 640 Peary 
Lal v. Mohammad Yusuf, (2) and I. L. R. 
44 Oal. 567 Hem Chandra Biswas v. Purna 
Chandra Mukerjee (3). 


In the Allahabad case referred to above, 
it was held that ss. 91 and 92 of the Evi- 
dence Act do not preclude evidence being 

` given to show that at the time when the 
payment was made the debtor expressly 
stated that it should be appropriated to- 
‘wards ‘interest. Iftherefore it is proved on 
evidence that the payment was towards 
interest, such endorsement saves limitation. 
We have carefully considered this decision. 
It appears that in this case oral evidence 
had been produced without any objection 
inthe trial Court and no objection as to 
its admissibility “or non-admissibility was 
raised in the High Court. - ; 

In the case reported in,£. L. R.44 Cal. 567 
Hem Chandra ‘Biswas: v. Purna Chandra 
Mukherjee (3) ite was.held that where pay- 
ments are made, towards a debt but there 
isnothing to sLow whetkerihey had been 
made in respect of principal or interest, 
the Court is entitled to find out on the 

“evidence for what purpose the payments 
were made, No question of oral ovidence 
was involved in this case. 

Section 91 of the Indian Evidence. Act 
Jays down that : . . 

“when the terms of a contract......... have been 
reduced to the form of a document, and in all cases 
in which any matter is required by law to be 
reduced to the form of a document, no evidence shall 
be given in proof of the terms of such contract........ 
or of such matter except: the document itself..." 

‘Section 92 of the same Act lays .down 
that : Ep . 

“when the terms of ny such contract .......or an 
matter required by law to be reducéa to tite form 
ofa document, have been proved according to the 
last section, no evidence of any oral agreement or 
stati hall be admitted, as between the parties 
to any sud instrument ......g...for the purpose of 
contradictin\ varying, adding te, or substracting 


fiom, its term§.” . 


(2), AIR 1937 All. 640; 171 Ind. Oas. 422; (1937) 
AL J 792; 1,L R 1937 All. 732; 1937.4 LR 846; 10 R 


A 275 (1). i 5 
(3) 44 O 567; 35 Ind. Cas. 638; A IR 1918 Oal, 
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Court was right in rejecting the plaintiff's 

application of October 5, 1936. s 
We accordingly dismiss the application 

with costs. 
8. Application dismissed. 


PATNA HIGH COURT A 
Civil Appeal No. 1 of 1985 | e 
December 20, 1937 
OOURTNEY-TERBELL, O, J. AND MoHamMmap 
Noor, J. . 
SECRETARY or STATE gor INDIA AND 
ANOTHER—DEFENDANTS—ÅPPELLANTS 
. versus 
SURENDRA MOHAN LAHIRI AND 
ANOTAER—PLAINTIFF;—ResPoNDENTS 
Civil Procedure Code (Act V of 1908), Sch. II, Para, 
18—Contract to Têfer matter to arbitration—One party 
backing out and suing other party—No applicaiion by 
other party for stay of suy—Court®if has jurisdic- 
tion to decide dispute, ? 


|. Qnce.a machinery by which the parties can have 


their dispitte- settled by arbitraturs is provided, the 
choice to have the dispute so settled is to be left 
to them. If any party who has contracted to settle 
such dispute by arbitration backs out of it and 
institutes a suit in disregard of the contract, the 
Court has been given discretion at the instance of 
the other party to have the suit stayed. Uf the other 
party wishes to bind the party suing to their con- 
tract for settling the matter by arbitration,.it. must 
apply to the Court to stay the suit before settle- 
ment of issues. But if neither party wishes tó have 
recourse to arbitration, the ordinary tribunals 
established by law will have jurisdiction to -pro- 
nounce judgment upon the matters in dispute. Ram 
Prosad v..Mohan Lall), and Appavu Rowther v. 
Seeni Rowther (2), relied on. < a 


C. A.-from the original decree of.. the 
Additional Sub-Judge, Cuttack, dated Sep- 
tember 30, 1934. 

Mr.C.M. Acharyya, for the Appellants. 

Messrs. B. K. Ray and.A. Duita, -for the. 
Respondents. 


“Mohammad: Noor; J.—This appeal 
arises out of-a suit instituted by the plaint- 
iffs-respondents against the Secretary of 
State and his officer (defendant No. 2) for 
recovery of Rs; 7,916 odd asdamages for 
breach of a contract for building an inspec- 
tion bungalow at Brahmagiri in the interior 
of the District of Puri. The’ contract of the 
work was given to the plaintiffs on Septem- 
ber 29, 1928. They were required to Hnish . 
it within eighteen months, time Being of the 
essence of the contract. ° The plaintiffs 
finished the manufacture of brioks before 
March 1929, but the construction of “the 
building was not commenced tif some time. 
in January, 1930. Théte was a payment on 
account of Rs. ‘1,500 before March 1929, 


“0. 
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which included Rs. 711 for the price of the 

bricks stacked at the site. In March 1930, 

difference arose between 

Engineer (defendant No. 2) and the plaintiffs 

about the quality of the bricks to be used 

in the construction. It is not disputed 

that the ‘plaintiffs had burnt about 3,00,000 

bricks in the locality though the quantity 

actually required was only about 1,50,000. 

They had prepared more bricks to be on 

the safe side so that only good bricks might 

be” used. On March 1s, 1930, when the 
foundation wall had reached the plinth level, 
défendant No. 2 visited the site and was of 
opinion that the bricks stacked and used 
till then in the construction were bad and 
underlurnt. It is clear from his letter to 
the ‘Superintending Engineer, dated 
- March 28, 1930 (Ex. Z-8) that tke defects 
| in the bricks were to some extent due 
_ to the nature of the local soñ itself. He 
asked the congraciors to use better bricks, 
. Correspondence ensuéd between the plain- 
tiffs and the Department and I shall refer 

to some of them later. On August 28, 

1930, as directed by the Superintending 

Engineer, the plaintiffs produced six bricks 

before the Executive Engineer (defendant 

No.2) as samples of good bricks and ex- 

pressed: their readiness to complete the 

work with bricks of the samplee produced 
by them. The Executive Engineer ap- 
proved : four of the bricks, kept two of 
those four with him, gave the other two 
to the plainiiffs, and rajected the remain- 
ing two as not being according tó- the 
standard required. There is nothing on 
the record tu show the quality of the two 
bricks rejected and why tLey were found 
-below the standard. Be that as it may, the 
plaintifis were ordered to sort out the 
bricks according tothe samples approved. 
- It is clear from the correspondence that the 
plaintiffs did not agree fo this proposal and 
“were only willing to complete the work if 
all the six samples of bricks were approved 
and ‘uot. only with the class of bricks 
selecttd by the Executive Engineer. 

The plaintiffs’ gase, as ‘their petitions 
show, was that the - Executive Engineer 
selected qniy first class bricks and the con- 
tract did not provide that only first class 
bricks were to be used. The objections of 
the *plajntiff$ were rejected and they were 
repaatedly asked*to sort out bricks accord- 
ing to thessamples given to them. This 
they. admittedly failed to do with the result 
that the dbontract was rescinded. on 
December 13, 1930, Afterwards the amount 


~ of swork which had. been “completed. was 
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measured and after giving credit for 
Rs. 1,500 which had already been paid to 
the plaintiffs, the Department offered them 
Rs. 559, abviously forfeiting their security 
deposit of Rs. 650 The plaintifs refused 
to accept the sum and instituted the pre- 
sent suit claiming the amount stated above, 
which includes the Rs. 650, the security 
deposit, and their estimated profit in the 
work. The defend:nts pleaded that the 
suit was not maintainable and jnstified the 
cancellation of the contract. Tke learned 
Subordinate Judge has passed a modified 
decree for a sum of Rg. 4,960. This in- 
cludes Rs. 1,957-8-0 the price of 1,35,000 
bricks which. the defendants were allowed 
to take away according to their own selac- 
tion within six months from the date of 
the decree. It was provided that in case 
the defendants failed to exercise this option, 
it would be open to the plaintiffs to select 
135,000 bricks, leave them for the defen- 
dants and to dispose of the remainder as 
they thought fit. The defendants have pre- 
ferred this appeal, and there is a cross- 
appeal on behalf of the plaintiffs against the 
reduction of the amount claimed by them. 


The: first point raised on behalf of the 
appellants is about the maintainability of 
the suit on the basis of cl. 30 of the agree? 
ment, This clause provided that in case of 
dispute between the parties,*the matter was 
to be referred to arbitraters, one to be 
selected -by each party. It ig contended that 
as the «plaintiffs did not seek to have the 
dispute settled by. arbitrators, the suit was 
barred. In my opinion this objection is 
untenable. The position has been clearly 
stated by Mulla in his commentary on 
para. 18, Sch. II, Civil Procedure Oude. The 
position as explained by-him is this: By 
s. 28, Contract Act, agreements in restraint 
of legal proceedings are declared void. To 
that section thgre was a proviso that if 
the parties agreed to refer their dispute to 
arbitration, the existence of the agreement 
would be a barto seeking redress in the 
ordinary Oourts, and that a party had a 
right to sue for specific performance of the 
agreement to refer the dispute to arbitra- 


tion. Then came the Specific Relief Act cf 
1877 “which by s. 21 superseded th 4 
to s. 28, Contrag Act, and in thogf territo- 


rieSewhere the Specific Rehef@Act is in 
force though a contract to refer disputes 
to arbitration barred suits in ordinary 
Courts, but the right to sue for specific 
performance of such a contract was taken 
away: The relevant provision of Section 21, 
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Specific Relief Act, ran as follows : 

“Ang save as provided by the Oivil Procedure 
Code, no contract to refer a controversy to arbitra- 
tion shall be specifically enforced, but if any 
person who has made such a contract and has 
refused to perform it, sues in respect of any subject 
which he has contracted to refer, the existence of such 
contract shall bar the suit.” 


Then came the- present Civil Pro¢edure 
Code in the year 1908 in which a separate 
schedule (Sch. II) was added in connection 
with the settlement of matters by arbitra- 
tion. Most of the procedures therein men- 
tioned were taken from the old Oivil 
Procedure Code, but some were new. There 
are procedures for referring a matter pend- 
ing before a Court for decision by arbitra- 
tors and for decree on the basis of the 
‘award given, for getting a matter settled out 
of Court and then having a decree on the 
basis of the award given and for applying 
to the Court for forcing the other party to 
refera matter in dispute to arbitration if 
there is a contract between them to that 
effect. By para. 18 the Court has been 
given power to stay a suit brought by a 
party to an agreement to refer the dispute 
to an arbitration or by his representative 
if either party apply for the same at the 
earliest possible opportunity and in all cases. 
where issues are settled before the settle- 
ment-of issues, and if the party applying is 
ready and willing to do all that is neces- 
sary for the proper conduct of the arbitra- 
tion. Thus, there is a complete machinery 
fer enfcreing the agreement of parties to 
refer a mattér in dispute between them to 
arbitration and ecnsequently that portion 
of s. 21, Specific Relief Act, which barred 
suits when there was an agreement to refer 
a dispute to arbitration was repealed by 
para. 22. The last 37 words of s. 21, 
Specific Relief Act, which now do not apply 
to any agreement to refer to arbitration or 
to any award to which Sch. II, Civil Pro- 
cedure Code, applies are these : 
` “Bat if any person who hag made such a contract 
(that is, a contract to refer to arbitration) and has 
refused to perform it, sues in respect of any subject 
which he has contracted to refer, the existence of 
such contract shalé bar the suit.” S 

As has been pointed out by’ Multa, these 
37 words have been omitted in view of the 
rovisions of para. 18 referred tq above. 

e“Nolicy of the Legislature seems to me 
to be this. Once a machinery by which the 
parties dan have their dispute setifed by 
arbitrators is provided, the choice to have 
the dispute go settled is to be left to them. 
If any party who has contracted. to settle 
such dispute by arbitration backs out of it 
and institutes a suit in disregard of the 
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contract, the Court has been given discre- 
tion at the instance of the other party to 
have the suit stayed. Butif neither party 
wishes to have recourse to arbitration, the 
ordinary tribunals established by law will 
have jurisdiction to pronounce, judgment 
upon the matters in dispute. Iam fortified 
in this view by the fact that when the 
Arbitration Act of 1919 was passed, which, 
in the first instance, applied to Presidency 
towns only, these last 37 words of a 21, 
Specific Relief Act, mentioned above, were 
Tepealed in those places where the Act 
applied. When the Civil Procedure Code, 
provided procedure for stay of the suit, the 
bar to the institution of the suit was 
removed. Paragraph 18 of Sch. TL of the 
Code is practically a copy of s. 19, Arbitra- 
tion Act of 1919. I am, therefore, clearlv of 
opinion thet the suit is maintainable. If the 
defendants wanted to bind the plaintiffs to 
their contract for having tle matter settled 
by arbitration, it was open to them to apply 
to the Court before the settlement of issues 
to stay the suit. This:seems to be the view 
taken in Ram Prosad v. Mohan Lal (1) and 
Apparu Rowther v. Seent Rowther (2). 
Coming to the merits of the case, the 
simple question involved is whether the 
contract was legally rescinded. The Public 
Works Department pf Government relied 
upon cl. 3 of the contract. which in turn, 
refers to cl. 14 thereof. Clause 14 pro- 
vides among other things that if it appears 
to the Engineer-in-charge or to any of his 
subordinates that. the contractor is proceed- 
ing with the works with materials of any 
inferior description or that'any material or 
article provided by him is. unsound or of 
an inferior quality or otherwise not in 
accordance with the contract, the contrac- 
tor shall, on demand in writing from the 
notwithstanding the material 
having been inadvertently apprcved before, 
change the material. If he does not do 80, 
he is liable to pay a penalty of Re. 1 per 
cent, on the estimated*amount of work pere 
day for a period not exceéding ten days. 
Clause 3 says that when the penalty imposed 
exceeds or becomes equal to the amount of 
security given by the contractor,the Depart- 
ment has the option of rescinding the 
contract altogether. Now iy this cage it is 
said that as the contractor failed to sort 
out bricks: according tothe order of the 
Executive Engineer, he rendered himself 


(1) 47 O 752; 60 Ind. Oas? 895° A IR 1921 Cal, 
770: 38 O LJ 67. pane 

(2) 41 M 115; 42 Ind. Ods, 514; A I R 1918 Mad, 
719; 38M LJ 177; 6 L W 243, e 
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liable to a penalty of Rs. 130 per day, the 
estimated ccat of fhe work being Rs 13,000 
and a8 ten times that amount would 
be Rs. 1,300, 7. e., much in excess of the 
security given hy the plaintiffs, they ren- 
dered themselves liable to be turned out. 
It was contended on behalf of the plaintiffs 
that out of the 3,00,000 bricks which they 
had admittedly prepared for the construc- 
tion of the building, sufficient bricks were 
available according to the standard pres- 
cribéd in the contract and that the Depart- 
ment was not justified in asking them to 
select bricks according to the sample of 
only four bricks given to them. Their case 
was that very small quantity of bricks 
could come up to that standard as all the 
four bricks were first class and therefore 
they were not able to finish the work. 
Their. case is that the Department was not 
justified in insisting upon all the Bricks being 
of first class which was against the terms 
of the contract. New the contract provided 
for bricks of local make and clamp burnt. 
The plaintiffs admitted that very large 
number of bricks were not of first class 
because the local clay was sandy. They 
refuted the charge of the bricks being 
undeyburnt. The learned Subordinate Judge 
on going iato the evidence found as a fact 
that more coal was used by the plaintiffs 
than was ordinarily required and that the 
demand of the Department was beyond the 
contract, and we have no reason to differ 
from him. 

Now the learned Advocate for the appel- 
lants contended that according to cl. 25 of 
the contract, the decision of the Superin- 
tending Engineer about the quality of the 
bricks was final, but unfortunately the 
Superintending Engineer never decided the 
matter as required by that clause. I have 
stated before that six bricks were produced 
before the Executive Engineer, four of° 
them were selected by him and two were’ 
rejected and the plaintiffs were.asked to 
sort out the bricks agcording to the sample 
of those four bricks, two of which were 
kept in the office of the Engineer and the 
other two were given tothe contractors, 
The two bricks which were rejected were 
given back to the contractor. There is not 
one word on the evidence of this case that 
theStperintetding Engineer ever saw these 
two rejected brics and decided that they 
were not agcording to the standard of 
bricks provided in the coniract. When the 
contract madeethe Superintending Engineer 
the sole judge in case of a dispute between 
his subordinates andthe contractor, it.was 
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the duty of the Superintending Engineer to 
decide it. In their protest the plaintiff defi- 
nitely stated that the Executive Engineer 
was wrong in insisting that the building 
should be completed with bricks which 
should be according to the sample of the 
four bricks selected by him, which-were all 
first class and the contract did not provide 
for the use of first class bricks only. The 
evidence of the Superintending Engineer 
Mr. Bery. (D. W. No. 3: is this: 

"It is possible to find out 14 lacs of bricks accord- 
ing to the two bricks selected. The proportion of 
good bricks to bad ones will depend upon the 
moulding and the burning of the bricks by a con- 
tractor. In clamps 80-85 per cent. may be good 
bricks. In good clamps we may get 80-85 per cent, 
well burnt bricks, call them first class or second 
clags..... These 80 or 85 per cent, can be divisible 
into two classes, first and second,” 


It is clear from this evidence that 
according to the witness both first and 
second class bricks were available in the 
clamps burnt by the plaintiffs and could be 
used according to the contract. As I have 
said, the plaintifs’ grievance was that the 
Executive Engineer (defendant No. 2) insist- 
ed on having first class bricksonly. There- 
fore it was obviously for the Superintending 
Engineer to decide whether the bricks 
which weré rejected by the Executive 
Engineer were second class bricks within 
the standard of the contract or whether 
they were inferior bricks which could not 
come up to the required standard. The 
matter has not been decided and therefore 
the suit was not barred according to the 
Contract, and it is open to the Oivil Court 
to enter into the question whether the 
demand of the Executive Engineer was just 
or otherwise. The learned Subordinate 
Judge has gone into the matter very care- 
fully and has examined every material fact 
and the correspondence and has come to 
the conclusion that the bricks which were 
advailable on the spot came up to the rea- 
sonable standard*of the contract, and this 
finding is according tothe evidence of the 
Superintending Engineer. Under these cir- 
cumstances it cannot to Baid that the 
rescissiqn of the contract was justified and 
the contractor was not justified in refusing 
to sort out the bricks according to the 
samples of the bricks which were gi tə 
them by the Executive Engineer. /There- 
fore, jn my .epinion, the suit fas been 
rightly decreed. Though the- contract has 
not been rescinded on the ground of delay 
ou the part of the plaintiffs in the comple- 
tion of the work, the defendants have 


referred toit. Here also I agreeewith the 


. 
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there was no delay. Though the contract 
was given in September 1928, the defen- 
dants’ officers didnot,lay out the founda- 
tion on the site till November 1929. They 
themselves. took fourteen months. Within 
four months of laying out of the foundation, 
the work had to be stopped owing to the 
- dispute about.the quality of the bricks 

There is one matter which is ‘likely to 
create seme confusion and it is this: As I 
have said the learned Subordinate Judge 
bas allowed the plaintiffs Rs. 1,900 odd as 
the price of the bricks which would have 
been used in the construction of the build- 
ing and he has given the defendants option 
to select 1,35,000 bricks from those which 
have been prepared by the plaintiffs and 
on the defendants failing to exercise this 
option within ‘six months, the plaiatiffs are 
authorized to leave 1,35,000 bricks and to 
dispose of the rest. An objecti:n was raised 
on behalf of the appellants thatthe cost of 
sorting is to be met by the plaintiffs. In 
my opinion this objection is justifed, but 
the: parties could not come to terms as to 
what the cost of that srting is likely to be. 
The learned Advocate for the plaintiffs res- 
pondents has, however, agreed that the 
defendants may take away the entire stock 
af bricks which has been manufactured by 
the plaintifis and are in the clamps. The 
question of sorting therefore does not arise. 
I would therefgre modify the decree of the 
learned Subordinate Judge to this extent, 
thas there will beno soriihg of bricks and 
the entire bricks whith were manufactured, 
i. e. all the bricks ab the site or at the 
clamps, will be taken away by the defen- 
dants. With this modification the appeal 
is dismissed with costs ‘The cross appeal 
is not pressed and it is dismissed but 
without costs. ; 


Courtney-Terrell, C. J.—I agree. 
8. Order accordingly. 


LAHORE HIGH COURT. - 
Civil Revision No..444 of 1938 
. October 11, 1938 f 
ws THK OHAND, J. e 
Musamnat HASAN JAN-—PLAINTIHF— 
PETITIONER® , 
. versus 
QAMAR UD. DIN-—Darenpant— 
RESPONDENT. 
Civil Procedure Code (Act V ef 1908), 8. 115— 
fies that suit was barred by res judicata—Revision, 
47 lies, 


JALË BadavPa v. HBERADA RÜDEAPPA (MADR.) 
learned Subordinate Judge ånd hold that. 
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The question whether the decision of the lower 
Appelbate Court, that the suit’ is barred by res: 
judicata, is correct cannot be raised in revision. 
ane Hassan Khan v. Sheo Bakshsh Singh (1), fol- 
owed. 

GO. R. from the decree of the Senior Sab- 
Judge, Delhi, dated February 10. 1938. pis 

Mr. Azim-ud-Din, for the Petitioner. 

Mr. Bishan Narain for Mr. Bhagwat 
Dayal and Mr. Bhagwat Dayal, for the Res- 
pondent. E i te 

Order.—The sale question raised in this 
petition for evision is whether the decisfon 
of the lower Appellate Court, that the pre- 
sent suit is barred by res judicata, ie ċor- 
rect, This question, however, cannot be 
yaised in revision even if the point was 
decided wrongly by the learned Senior 
Subordinate Judge on appeal. Tne matter 
is concluded by the decision of their Lord- 
ships of the Privy Council in Amir Hassan 
Khan v Seo Bakshsh Singh (1). The 
petition for revision fails agd is dismissed 
with costs. we 


8. Peiition dismissed. . 


(1) 110 6,11 1 A 287; 4 Sar. 559 (PO). 


MADRAS HIGH COURT. 
Civil Appeal No. 25 of 1935 
September 29, 1938 : 
: Born, J. 
JALI BASAPPA, MINoR—APPELLANT 
è versus - 
HEERADA RUDRAPPA AND ANOTHER 
: — RESPONDENTS 
Civil Procedure Code (Act V of 1903), 
0. XXXVIII, r. 5—Attachment before _ judgment 
coming to end with dismissal of suit, if restored, if 


suit is restored. i . 
An attachment before judgment which has come 
is not 


toan end with the dismissal of the suit, 
restored when the euit is restored to file, in spite 
of an alienation of the property in the meanwhile, 
Saranatha Ayyangar v. Muthiah Mooppanar (1), 
explained. | : uan 

A. against the appellate order of the 
District Court, Bellary,” dated August 28, 
1934. < : ; 

Mr. V. S. Narasimhachar, for the Appel- 
lant. 

Messrs. B. Sonayya and D. Rs Krishna 
Rao, for the Respondents. : 


Judgment.—There is no duthority® for 
the contentien that an dttachment before 
judgment which has come to an end. with 
the dismissal of the suit, is restored when 
the suit is restored to file? in®spite of an- 
alienation of the property in the mean-- 
while. „The case in Saranatha „Ayyangar 


‘ . 
a. 


ê 
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v. Muthiah Mooppanar (1} cited by the 
learned Advocate for the appellant is 
expressly against him on this point (p. 312*). 
This appeal is accordingly dismissed with 
costs, one set between the two respondents. 
Leave refused. 

N-D. * Appeal dismissed. 

(1) 57 M 308; 147 Ind. Oas. 1045; A I R1934 Mad. 
Erom L J844; (1933) M W N 782; 38 L W 887; 6 R 

„Pago of 57 M.—(Hd, | 


—— 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 910 
of 1937 - 
November 16, 1938 
Hareins, O. J. AND AGaRwaLa, J. 
DHRUBESHWAR LAL SINGH DEO 
AND ANOTHER- —DEFENDANTS—ÅPPELLANTS 
eVETIUS 
`. KANTU LAIK—PLAINTIFP AND 
JADUMANI SINGH AND ANOTIER— 
DEFENDANTE— RESPONDENTS : 
Practice—Parties—Appeal—Binding effect of— 
Holding held by three brothers A, B and O—Rent 
suit against all decreed and holding purchased by 
landlord and settled with D—Suits by A, B and U 
to set aside sale—Suits of B and © decreed by 
Hugh Court—Appeal in B's suit by D to Privy 
Council—O made pro forma respondent—B dying 
during pendency and O made his legal representa- 
tive—Judgment of High Court reversed by Privy 
Council—u's share sold in execution of rent decree 
and purchased by plaintiff—Suit by plaintiff against 
D for partition—Contention by D that decision in- 
O's suit was reversed by implication by decision of 
Privy Council in B's suit~Decision in B's suit held 
did not extinguish right found by High Court to 
exist in O—Second appeal—Hecord of Hight, entry 
tn— Correctness of, if can be opened, ; 
Three brotheis A, B and C were holders of cer- 
tain tenure. The landlord instituted a rent suit 
against all the-brothers and obtained a decree, and 
in execution of that decree, purchased the holding 
and settled it with D. ‘hereafter the judgment 
debtors instituted three suits to set aside the Bale. 
Suits of B and C failed inthe first Oourt, but in 
appeal, they obtained decrees, In the snit instituted 
by B, D appealed to Privy Council impleading C as 
a pro farma respondent? B died during the pendency 
of the appeal and C was then made his legal re- 
prosentative, The resylt of the appeal to the Privy 
Oouncil was that the decision òf the High Court 
in the suit instituted by B was reversed, The 
order of His Majesty in Council did not expressly 
reverse the decision of the High Court in the case 
instituted by C. C's one-third share was subsequently 
purc&ased by “.the plaintiff in execution of a rent 
decree and plaintiff einstituted a suit for partition 
against D. it was contended by D that the deci- 
Bion of the PPivy Council in B's suit reversed the 
decisien of the High Court in C's suit, by necessary 
implication: 6 ° 
Heid, that the decision of the Privy Council in 
B's case did not have the effect of extinguishing the 
. = oe 
e wg || 
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tight which had beén found by the High Cowrt to 
exist in C. Jogesh Chunder Dutt v. Kali Churn Dutt 
(1) and Bommadevara Naganna Naidu y. Ravi 
Venkatappayya (2), referred to. 4 

Whether the entry in , the Record of Rights be 
correct or not, cannot be opened in second appeal. 
The entry must be presumed to be correct in the 
absence of evidence showing it to be wrong. 

A. from a decision of the District Judge 
of Manbhum, Purulia, dated July 19, 1937, 
affirming a decision of the Subordinate Judge 
of Purulia, dated July 17, 1936. 


Mr. R. S. Chattarji, for the Appellants. 

Mr. U. N. Banarji, for the Respondents. 

Agarwala, J.—This appeal is by the 
defendants from a decision of the District 
an of Manbhum conlirming a decision 
of the Subordinate Judge decreeing the 
plaintiff's claim. . 

The plaintif sued for partition basing 
his title on a purchase from Mahananda 
Chakravarty, who was himself the purchaser 
of the one-third share of one Sarobar in 
execution of a decrees obtained by the Rajah 
of Pachet, the proprietor of the land in 
dispute in 1902. 

The defendants claim that the whole 
of the estate, namely Ranipukar lot, which 
includes the property in dispute, was 
seitled with them by the Raja in 1879, 
It is necessary to refer to a previcus 
litigation respecting this land in order 
to decide the rights of the parties. Rani- 
pukur lot was the property of the Raja 
of Panchot.. Three brothers Cohatradhari, 
Gadadhar and Sarobar were the holders 
of a tenure incltiding all ethe mauzas in 
Ranipukur lot. The Raja instituted a suit 
for rent of the tenure against Chhatradhari 
in 1870 and obtained a decree. Another 
suit was instituted against ‘he same 
person in 1874 and resulted in a decree. 
This was followed by a suit against all 
the three brothers which resulted in a 
third decree. In execution of these decrees 
the tenure was put up to sale in 1878 
and purchased by the decree-holder. In 
the following year the decree-holder made 
a setllement with the father of the defen- 
dants. {Thereafter three suits were institut- 
ed by two of the judgmeht-debtors and a 
son of’ the third to set aside the sale. 
‘The suit instituted by the son of Obhatra- 
dharieabaied on acs.uat of the deggh of 
the plaintiff. The two suits institfed by 
Gadadhar apd Sarobar failed ip%the frst 
Court. In both these suits thé plaintiff 
Raja appealed. Tne appeals were heard 
together and were disposed of by one 
judgment. They resulted in the decision 
of the trial Court being reversed and two 


y 
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decreesx being prepared in favour of the 
defendants *"Gadadhar and Sarobar. In 
one of these suits, namely, in the suit 
that had been instituted by Gadadhar, 
the father of the defendants appea'ed to 
His Majesty in Council impleading Sarobar 
as a pro forma respondent. Gadadhar died 
during the pendency of the appesl and 
Sarobar was thea made his legal re- 
presentative. The result of the appeal to 
the Privy Council was that the decision 
of the High Court in the suit instituted 
by Gadadhar was reversed. Asa result of 
these proceedings the defendants now 
contend that what was purchased by tke 
plaintiff's predecessor-in-title in 1902 was 
not the title of Sarobar but an illusory 
title, the contention being that Sarobar’s 
interest had been extinguished by the 
decision of the Privy Council in the 
appeal in Gadadhar's case. The order of 
His Majesty in Council dces not expressly 
reverse the decision of the High Court 
in the case instituted by Sarobar; but it 
is contended by the learned Advocate for 
the appellants in this Court that the 
decisicn of the High Oourt in that case was 
reversed by necessary implication. 

In Jogesh Chunder Dutt v. Kali Churn 

Dutt (1) Garth. O. J. pointed out the 
danger wi” follows frcm kolding that a 
deéree in “one suit is impliedly reversed 
by. a decision in another suit. The Chief 
Justice’s judgmeht was a dissenting judg- 
ment agreed to by Jackson, J. in a Bench 
of five Judges, and was, approved of 
recently by the Privy Council in Bomma- 
devara Naganna Naidu v. Ravi Venkata- 
ppayya (2). That was a case in which a 
landlord had sued his tenants for the 
acceptance of pattas ab certain rates for 
wet lands. The suits were dismissed by 
the Revenue Court and by the District 
Judge on appeal. The High Court in 
second sppeal reversed the decision holding 
that the pattas tendered by, the zamindar 
were proper. This decision was reversed 
by the Privy Council six years later on 
the ground that the appeals to the High 
Court had been cencluded by finditigs of 
fact. Between the date of the decree of 
the High Court and the date of the order 
in Council, the zamindar had recovered 
reni“deerses in accordance with the decision 
of the High Court. THe tgnants, after 
the order id Council in their favour, sued 
Oem 10 LR5(F B). 
e (2) 46 M 895; 76 Ind. Oes. 594; (1923) M W N 
554; 21 A Ld 726; AIR1923P O 167; 3 ML T 
262; 45 M LJ 657; 25 Bom. L R 1290; 18 L W 913; 
gow N 568; 39 O L J 312; -50 I A 301 (P 0), 
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to recover the amounts by which the rents 
paid by them after the High. Court decree 
exceeded the amounts for which they had 
been liable by the Order in Council. It 
was held that the decision of the Privy 
Council had not superseded the decrees 
under which the rent had been pajd and 
the tenants were not entitled to recover. 
That decision was sought to be distinguished 
in the present case by reason of the fact 
that Sarobar was a pro forma respondent 


in the appeal which was preferred in the ° 


case instituted by Gadadhar. It must be 
remembered, however, that in the suit 
which had been instituted by Sarobar 
himself, the decree of the High Court had 
become final. He was not, therefore, in- 
terested in the appeal in Gadadhar’s case 
in resisling the claim that was made by 
the appellants to His Majesty in Council, 
and there is nothing in the Order in 
Council from which it can be inferred 
that it was intended hy their Lordships 
of the Frivy Council tointerfere with the 
decision of the High Ovurt in Sarobar’s 
case. I would, therefore, hold that the 
decision of the Privy Council in Gadadhar's 
case did not have the effect of extinguishing 
the rigEt which had been found by the 
High Court to exist in Sarobar. . 

It was next contended by the Tearned 
Advocate for the appellants that the entire 
tennre having been settled with them in 
179, they were patnidars and that the 
interest, if any, acquired by the plaintiffs 
by their purchase in 1902 was an 
interest subordinate 
This case was not made in either of the 
Courts below. In the Record of Rights the 
defendants-appellant have been recorded 
only with respect to two-thirds of the 
patni interest. Whether the entry in the 
Record of Rights be correct or not, cannot 
be eopened in this second appeal. The 
entiy must be presumed to be co:rect in 
the absence of evidence showing it to be 
wrong. From the known facts of the 
present case, it appears *that the parties, 
themselves have always acked on the 
assumption that the entey is correct; its 
correctness cannot now be impugned. 

The result, therefore is, that theappeal 
must be dismissed with costs. 

Harries, C. J.—I agree. 

8. ; Apngal 


e , . 
dismissed, 


to the appellants. - 
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OUDH CHIEF COURT 
First Civil Appeal No. 111 of 1937 
February 9, 1939 
Ziactt Hasan AND HAMILTON, JJ. 
NEMI UHAND-—DerENDANT— 
APPELLANT 
VeTSUs 
SANTOSH CHAND— Bae: 


RESPONDENT i 

Hindu Law—Adoption— Jains—Khandelwal sect 
- Widow, iJ can adopt without authority from hus- 
bånd—A doption by widow—Adopted son, tf divests 
survivors of joint family of joint family property 
—Custom— Proof of—Judicial decisions recognizing 
custom is most satisfactory. evidence, 

A Khandelwal Jain widow can adopt without 
authority from her husband and the consent of his 
collaterals Chunnt Lal v. Srimandir Das (17), dis- 
sented from. fp. 130, col, 1.] 

| Oase-law referred to and relied on | 

It cannot be said that merely because the Custo- 
mary Law of adoption among the Jains is different 
from the ordinary Hindu Law to the extent that 
no permission of the husband is necessary, no other 
rules of the Hindp Law of Ke would apply to 
“a Jain adoption. [p.3?, eol. 2.] 

An adoption among the Jains confers on the 
adopted son all the rights of a natural born- son 
and he succeeds to all the property of his adoptive 
father and the adoptiun by a widow has the effect 
of taking away from the other co-parceners the 
interest of the deceased adoptive father and vest- 
ing. it in the adopted son where the family remains 
jointe till adoption Sundar Lali v. Baldeo Singh 
(12) and Bamarsi Dass v., Sumat Prasad (13), relied 
on, Dhanraj Joharmal v. Soni Bat (18), distingu- 
ished. {ibid} . 

The jadicial decisions recognizing a custom, con- 
stitute the most satisfactory evidence that can be 
-produced about the custom. Tulsiram Khirchand 
Parwar v. Chunnilal Panchamrao Parwar (16), re- 
lied on, [p. 132, col 1] 


a C. A. against the decree of Civil Judge 
Malihabad, Lucknow, dated July 3l, 


Son, 
Radha Krishna, D. K. Seth 


Messrs. 
and G. D. Khare, for the Appellant. 

Messrs, Makuna Behari Lal and Manik 
Chand Jain, for the Respondent. ` 


Judgment.—-This is a first appeal againgt 
a decree of the learned Civil Judge of 
’Malibabad, Lucknow. The following 
pedignee will | eludidate the facts of the 
case:— 
SEURS OHAND 


| 
Tajpal, died 


Sonpal, 
ai in 1923 
. ° i= 
Nemi Uhand, . Harish Chandra=-Ratna 
appellant. : Bai, died 
~ in 1924 
° . . Santosh 
A R Chand, 
. plaintifi- 
. É respondent, 


s 1-17 & 18 
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_Itis admitted that Sonpal, Tijpal and 
Harish Chandra were members of a joint 
Hindu family. The plaintiff-respondent 
claims to be te *adopted son of Harish 
Chandra and brought the present - suit 
for partition of a half share of 
the joint family property. The pro- 
perty in suit was montioned in lists A 
and B, attached to the plaint. List A 
comprised immovable property and 
list B, movables. By a compromise 
arrived at belween the parties during 
the pendency of the suit, the plaintiff 
withdrew his claim in respect of movables 
and the suit continued about the pro- 
perties of list A only. The parties are 
Jains of the Khandelwal sect, and though 
it was stated in the plaiat that Ratna 
Bai adopted the plaintiff on Decem- 
ber 15, 1935, after permission was 
given to her hy her husband, yet it was 
also -contended that among Jains, a widow 
could adopt a son even without the autho- 
rity or permission of her husband. 

. Tne defendant Sonpal raised various 
pleas in defence which will appear from 
the following issues framed by the trial 
Court — 

l. Whether Harish Chandra gave any 
permission to his widow to adopt a son as 
alleged by the plaintiff ? 

2. Whether there is any custom among 
Digambari Khandelwals whére a widow can 
adopt without the permission of the hus- 
band ? A 

3. Whether andes Jain Law or custo- 
mary law of the Jains (if any, the adoption 
of the plaintiff by Ratna Bai is valid ? 

4. (a) Whether the plaintif was adopted 
by Ratna Bai ? 

(b) If so, is that adoption invalid as 
alleged in paras. 18 and 19 of the written 
stulement ? 

5. Which property is 
partition ? 

6. Whether this suit fer partition does 
not lie without seeking for possession ? 

7. To what relief, if any, is the plaintiff 
entitled? 

Theefirst issue was- decided against the 
plaintiff as there was no evidence on the 
point., On the second and third issues the 
learned Uivil Judge held that Æ undor 
tke customary daw of Digambari#<handel- 
wal Jains a* widow can adopt without the 
permission of her husband, the plaintiff's 
adoption by Ratna Bai was valid. Issue 
No. 4 (a) was decided in the affirmative 
and 4 (b) in the negative. Oni issue No. 5, 
it was held that only the inypotable pros 


available for 


isd, 


perties Were liable to be partitioned. 
Issue No. 6 was also decided in favour of 
the plaintiff, and in the affirmative, 
Eventually the Court" gave the plaintiff a 
decree for partition of bis half share in the 
immovable propertics of list A of the plaint 
with proportionate ccsts. The defendant 
appears to have died after the trial Court 
passed its decree and the present appeal 
has been brought by his son Nemi Chand. 

The main point urged before us was 
that the lower Court was wrong in holding 
that a widow of the Khandelwal Jain sect has 
power to adopt a son without authority 
from her husband. We are of opinion, 
however, that there is no force in this con- 
tention. We think it is now well-settled 
that a Jain widow can adopt without 
authority from her husband and the con- 
sent of his collaterals. Section 66 (2) of 
Gour’s Hindu Oode is as follows :— 

“The Jain widow is entitled to make an-adop- 
tion without the express or implied authority of 
her husband; or of his kinsmen, and irrespective of 
whether the property she has inherited from her 
husband was his self-acquired or ancestral pro- 
perty." 

Similarly, Mulla in his Principles of Hindu 
Law (8th Ed., p. 632) says ; 

“Amongst the Agarwal Banias of the Sarogi sect, 
a sonless widow may, by custom, adopt without 


the permission of her husband or the consent 
of her husband sapindas." 

It is not disputed that Sarogi is synony- 
mous with Jain. Mayne in his book, Hindu 
Law and Usage, 10th edition, says at 
p. 209 :— . : 

“Among the Jains, except in the Madras Presi- 
dency, a sonless widow can adopt a son to her 
husband without his authority or the consent 
of his sapindas.” 


This customary law of the Jains has 
also been established by judicial decisions 
beginning as far back as 1833. The first re- 
ported case on the point is Maharajah Govind 
Nath Roy v. Gulal Chand (5 Sadar Dewani 
Adalat Reports 276) (1). The same view 
was held in Musammat Chunnee Baee v. 
_Musammat Gubboo Baee (8) Sadar Dewani 
Adalat Repcrts 636) (2). A 

In 1878 theif Lordships of the Judicial 
Oommittee held in Sheo Singh* Rai v. 
Musammat Dakho (51. A., 87) (3), that a 
somless widow of Sarogi Agarwalase enjoys 
the rM&ht of adoption without the per- 
mission” pf her husband @r the consent of 
his heirs. . 

In Lakhmi Chand v. Uatoo Bai (L. DL, R. 


(1) 5 Sad Dew. Ad. Rep. 276, 

(2) 5 Sad. Dew. Ad. Rep. 636. 

(3) 5 TeA 87;1 A 688:2 OLR 193; 3 Sar, 807; 3 
Suther, 528; 8 Ind, Jur. 396 (PO). 
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8 All, 319) (4), decided in 1866, their Lord: 
ships of the Allahabad High Court re- 
marked : 

“Tt is true that the powers of a Jain widow in 
the matter of adoption are of an exceptional 
character, namely that she can make an adoption 
without the permission of her hushand or the 
consent of his heirs, and that she may adopt. a 
daughter's son; and further, that no ceremonies or 
forms are necessary.” 


It was conceded that this was a case of 
Khandelwal Jains. The custom in ques- 
tion was recognized by the Calcutta High 
Court in 1859 in Manik Chand Gobcha v. 
Jagat Settani Prankumari Bibi (I. L. R, 17 
Cal. 518) (5), and it was held that the custom 
which enables a Jain widow of the Oswal 
caste to adopt a son without the express or 
implied authority of her husband will not 
be affected by the conversion of the family 
to Vaishnaism. 

Again in” 1699 their Lordships of the 
Calcutta High Court held jn the care of 
Harnabh Pershad sties Rajaji v. Mandil 
Das (1. L. R, 27 Cal. 379) (6), that the 
custom that a sonless Jain widow was 
competent to adopt a son toher husband 
without his permission or the consent of 
his kinsmen was sufficiently established 
and further that in this respect there 
was no material difference in the custom 
of the Agarwala, Chooreewala, Khandelwal 
and Oswal secia of Sains. This decision 
was arrived at on evidence which consisted 
partly of judicial decisions and partly on 
oral testimony. $ ; 


In 1907 a Bench of the Allahabad High 
Oourt again held in Manohar Lal v. 
Banarsi Dass, (1. L. R. 29 All. 495) (7), that - 
according to the law and the custom prevail- 
ing among the Jain community, a widow 
has power toadopt ason toher deceased 
husband without special authority to that 


* The question arose in the Allahabad 
High Court again in’ 1908 in Asharfi 
Kunawar v, Rup Chand (I. L. R. 30 All. 
197) (8), and again it was held that accord-, 
ing to the law and custom prevailing 
amongst the Jain community, a widow has 
power to adopt a son to her deceased 
husband without any special authority to 
that effect. 

Coming to the Punjab, we find, that 
in 1909, tke Punjab Qhief Court held in 
Manak Chand v. Munna Lall 4 I. O. 

r 


(4) 8 A 319; A W N 1886, 118. . 

(5) 17 0518. © œ 

(6) 270 379, . l 

(7) 29A 495; A W N 1907, I21; 4ALUI 

(8) €0 A 197; 4 W N 1908.79 5AL J 
a: 


eoffect, 
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844) (9), that the widow of a deceased 
Jain may adopt without authorfzation 
from her husband. : 

Jn 1917 a Bench of the Nagpur Judicial 
Oommissioner's Oourt also held that the 
permission of the husband is not necessary 
in the tase of a Jain widow adopting a 
son (vide Jiwraj v. Sheokuwarbai, (56 I. 
O. 65) (10). This decision was affirmed by 
their Lordships of the Privy Council in 
Sheokuwarbai v. Jewraj, (61 1. O. 481) (11), 
where their Lordships held that among 
the Sitambari Jains tha widow of asonless 
Jain can legally adopt to him a son without 
any express or implied authority from her 
deceased husband to make an adoption. 

In the Punjab the custom in question 
was again affirmed io 1932 in Sundar 
Lall v. Baldeo Singh, (A. IR. 1932 Lahore 
426) (12), in which Tek Chand and Monroe, 
JJ. of the Lahore High Cotirt held that 
though under,the Mitaksharas widow cannct 
make an adoptien it her husband without 
express or implied authority from him, yet 
among the Agarwal Jains of Delhi, Hindu 
Law has been vuried to this extent that 
for adopling a son to her deceased husband, 
a widow need not possess express or implied 
-authority from him nor is the consent of 
the kinsmen necessary for the purpose. 

The last case on the point is that of 
Banarsi Das v. Stmat Prasad (A. I. R. 
1936 All. 641) (13), in which it was held 
that by a custom prevailing among Jains, 
a Jain widow is competent to adopt without 
authority from her husband or permission 
of his kinsayen. h 
It will thus be seen that the custom 
sei up by the plaintiff respondent has 
been well established by the judicial 
decisions and it is, we think, idle on the 
part of the defendant-appellant to deny it. 

Reliance was placed on some cases, 
e. g. Musammat Mandit Koer v. Phool Chand 
Lall, (20. W. N. 154) (14), in which ‘it 
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was held that unless a cus'om be proved . 


to the contrary, Jains are, governed by 
the Hindu Jaw, but we have already 
said that the custom in question has been 
established by an’ overwhelming string of 
decisions of the various High Court in India 


(9) 4 Ind. Oas, 844; 95 P R 1909; 168 P W R 1909; 
212 P L R 1910. ; 
(1Q) 56 Ind..Oas, 65; AI R 1920 Nag. 164, 
(11) 61- Ind. af (1920) M W N6627; 16N L 
R 170; 2U PLR (PO) 161; 25 O W W 273 (P 0). 
(12) A I R3932 Lah. 426; 138 Ind. Oas. 151; 33 P 
LR 501; 14 L 73; Ind, Rul. (1932) Lah. 413. 
(13) A IR 1926 Ald. 611; 164 Ind, Cas. 1047: (1936) 
A LR 834;9 RA 210; (1936) A L J 1237; 58 A 


1019. : 
(14) 2 O W N 154, 
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and of their Lordships of the Judicial 
Committee, so 'that there canno{ now be 
any question of the Hindu Law of adoption 
being modified so far as regards Jains 
to this extent that no permission of the 
husband is necessary for adoption by a Jain 
widow. 

We cannot alsoaccept the argument that 
it has not beea established in this case 
that the custom upheld by the decisions 
referred to above is applicable to the 
Khandelwal sub sect of Jains. It may be 
mentioned that the Jains are divided into 
two main sects of Swetambaris and 
Digambaris, and that while the Oswal 
ane Srimal are branches of the Swetambari 
sub-sect, Agarwal and Kandelwal are the 
main “divisions of the Digambaris. We 
have seen, however, that most of the deci- 
sions lay down that the custom in question 
is common to all the Jains. Moreover, 
the case of Lakhmi Chand v. Uatoo Bai, 
(1. L. R. 8 All. 319) (d), was a case of 
Khandelwal Jains like the present. Further 
we have seen that in Harnabh Pershad 
alias Rajaji v, Mandil Das(i. L. R. 27 
Gal, 379) (6), their Lordships held that 
there was no difference as regards the 
custom in question among the different 
sub sects of the Jains. Apart from this, 
it is not disputed that the family of 
Khushal Ohand, ancestor of the.. parties; 
migrated from the Jaipur* estate to this 
province and the plaintiff has filed a 
certified copy of g decision of the Jaipur Chief 
Court. (Exbibit 4) in whi¢h the custom set 
up by the present plaintiff was upheld 
by that Oourt also. The case related no 
doubt to Agarwal Jains, but the learned’ 
Judges of the Jaipur Chief Court referred 
to four other case of their Oourt in all 


of which it was | 
“decided that a Jain widow can make a valid 

adoption without the consent of her husband or 

of her husband's reversionary heirs,” 

ao that there is no substance in the argument 

that the decision proceeded on anything 

peculiar to the Agarwal sub-sect. 


It. was also argued that in some of the 
cases „referred to above, the custom was 
held to be proved on the strength of 
the evidence that was produced in those 
case% ‘This is no doubt true buk im Sri 
Raja Rao Venkatae Mahipati Gatgadhara 
Rama Rao Bahadur v, Raja of Pittapur, 
at R. 1918 P. O., 81) (15), their Lordsnips 


(15) A'I RING P C 81; 47 Ind. Oas. 354; 41 M 
778; 45 IA 148; 16 A L J 833; 20 Bom. L R 1056; 
238 OL J 428,230 W N 173; 35 M LJ 392: 2: M 
L T 276; (1918) M W N 922,5 P L W 267 (P O), 

e id 
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of the Privy Council said at p. 83*:— 
“When a custom or usages whether in regard to 
a tenure or a contract or a family right, is re- 
peatedly brought to the notice of the Court of a 
country, the Courts may hold that custom or usage 


to be introduced into the law without the necessity 
of proof in each individual case.” 


So that the custom in question can now 
be taken to be fully established. It cannot, 
in our opinion, be doubted as remarked by 
a Bench of the Nagpur High Court in 
Tulsiram Khirchand Parwar v. Chunilal 
Panechamrao Parwar, (A. I. R. 1938 Nagpur, 
391) (16), that judicial decision recognizing 
a custom constitute the most satisfactory 
evidence that can be produced about, the 
custom. In the present case there is the 
evidence of a witness (P. W. No. 2) also to 
support the existence of the alleged custom. 

The learned Counsel for the appellant has 
relied on the case reported in Chunni Lall 
v. Sri Mandir Das, (9 O. C. 125) (17). A cer- 
tified copy of the judgment is on the record 
and in it the learned Judicial Commissioners 
of Oudh held that the custom that a 
widow can adopt without authority from her 
husband was not established among Agar- 
wal Sarogis throughout India. We are 
unable to follow this decision after having 
seen the overwhelming number of decisions 
to the contrary. Moreover, one of the reasons 
given by the learned Judicial Ocmmis- 
sioners for their decision was that the 

` parties to tke case before them were Rarogis 
of Nawabganj and it had not been shown 
that they were in any way connected with 
the Sarogis of Delhi to whom mostly the 
evidence produced in the case related. In 
the present case, however, we have seen 
that the custom was recognised in the 
Jaipur estate itself from where the parties 
to the case before us migrated to Oudh. 

We are in full agreement with the Court 
below in holding that the custom set up 
by the plaintiff-respondent has been estab- 
lished. 

The cnly other point urged on bekalf 
of the appellant was that as among the 
Jains adoption has no religicus significance 
but is made for a secular purpose, famely, 
to find a successor10 property, the plaint- 
iff could not divest the defendant of the 
property to which he succeeded by survi- 
vorsitipyon the death of Harish Chandra, 
A similax objection wa% c.gsidered by the 
Lahore andéhe Allahabad High Courts, im the 
case of Sundar Lallv. Baldeo Singh, (A. L R. 


16) A I R 1938 Nag 391; 178 Ind. Cas. 825; 11 R 


4. 
(17) 90 O 125, 
*Pageot API, R, 1918 P. U.—|Ed.] 
e . 
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1932 Lahore 426) (12) and Banarsi Dass v. 
Sumat Prasad, (A I. R. 1936 Allahabad 641) 
(18), referred to above, and it was held that 
adoption among the Jains confers on the 
adopted son all the rights of a natural born 
son and he succeeds to all the property of his 
adoptive father. In the Lahore case also 
the adoption was made by the widow, as 
in the present case, several years after 
the death of her husband and it was held 
that the adopticn had the effect of taking 
away from the other co-parcenersthe inter- 
est of the deceased husband and vesting it 
in the adopted son where the family re- 
mains joint till adoption. Section 618 of 
Mulla’s Principles of Hindu Law which 
we quoted above only in part runs as fol- 


lows — 


“Among the Agarwal Panias of the Sarogi sect, a 
sonless widow may by custom adopt without the 
permission of her husband or the consent of her 
husband's sapindas. If the family is joint, he becomes 
8 CO-parcener. here is, no suche custom in the 
Madras Presidency,” . 

We do not, therefore, think that merely 
because the customary law of adoption 
among the Jainsis different from the ordi- 
nary Hindu Law of adoption, would apply 
toa Jain adoption. The learned Counsel 
has in support of his argument relied.on 
the following passage from the judgment 
of their Lordships of the Judicial Committee 
(occurring at p: 242*) in"Dhanraj Joharmal 
v. Soni Bai (L. R. 521. A. 231) (18) — 

“Their Lordships have no doubt on the evidence 
that the story about the regular Hindu or rather 
Brahminical adoption in 1903 was invented with 
the object of giving to an ordinary Agarwal adop- 
tion the rights of collateral succession, and with 
the same object, the statement had been put for- 
ward that the defendant had been adopted by both 
brothers, Joharmai and Ramdhan, which is held tc 
be illegal under the Hindu Law.” 


No doubt this seems to imply that an 
adopted son in a Jain family has no right 
t@ collateral succession but the question 
which arises before us in the present case, 
namely, whether or not an adopted son 
among the Jains can divest the survivors 
of a joint family of the joint family, pro- 
perty was not directly before their Lord- 
ships in the case referred to above, and 
we do not feel justified in going against 
the decisions of the Lahore and Allahabad 
High Courts, and the law as enunciated by 
the late Sir D. F. Mulla in hjs book, on 
Hindu Law. We decide „this poiat also 
against the appellant. k 

(18) 52 I A 231; 87 Ind. Cas. 357; 23 AL J 273; A 
IR 1625 P O 118; 2 OW N8335; bR 6 A (PC) 


97; #1 Bom, L R 837; 21N L R 50; 52O 482,49 M 
L J 1713; 1925) MW N 692; 300 W N 601 (PO. 


*Page gf 52 1. A. [Bd]. s 
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The appeal, therefore fails, and is dis- 
missed with costs, 
8. Appeal dismissed. 


MADRAS HIGH COURT 
Special Bench- 
O. P. No. 176 of 1937 
November 1, 1938 
.. Leaon, O. J., MADHavan NAIR AND 
VARADAOHARTIAR, JJ. 
M. S. S. CHIDAMBARAM CHETTIAR 
AND ANOTIIER—PETITIONERS 
Versus 
COMMISSIONER or INCOME-TAX, 
MADRAS—Responpent 

Income-taz — Assessment — Assessees partners in 
foreign firm with headquarters in British India— 
Part of profitsof firm represented by land taken in 
lieu of debts—Assessee withdrawing sims from com- 
mon funds of firm and remitting into British India 
—Assessees' share gn amount represented by land held 
could not be excludede ine computing profits of firm 
—Withdrawals held must be treated as those of 
profits. 

The assessees were partners in various money- 
lending firms outside British India and carried on 
the same kind of business in British India where 
they had their headquarters, The total profits of one 
firm outside India were calculated and it was found 
that¢hey amounted to $1,27,806 of which $74,570 was 
represented*by land, which had been taken over in 
satisfaction of debts due to the firm. The agsessees’ 
share in the sum of $74,'0 was $53,264. During the 
year of account, the assessees remitted from one 
foreign firm to firm in British India out of common 
funds of firm, sums amounting in the aggregate to 
Rs, 99,279, These remittances the Income-tax sautho- 
rities treated as being remittances of profits: 

Held, that in computing the profits available for 
remittance from the foreign firms, the share of the 
assessees in the amount represented by the land could 
not be excluded as the assessees conld not be allowed 
to withdraw money from thefirm and treat their 
jnterest in the immovable properties of the firm as 
representing their profits. The withdrawals from the 
firm must, therefore, be treated as withdrawals of 
profita. Scottish Provident Institution v. Allan (1, 
applied. 

Mr. P. R. Sreenivasan, for the Petitioners. 

Mr. M. Patanjali Sastry, for the Respon- 
dent. f 


Leach, C..J.—This reference arises out 
of an assessment gf an undivided Hindu 
family, the members of which are M. 8. 8. 
Chidambgram Ohettiar and Mayappa Ohet- 
tiar. The assessees are partners in varions 
money-lending firms in the Federated Malay 
Stafes .and® in Burma and -caryy on the 
same kind of bufiness at Karaikudi, where 
they have their headquarters. One of their 
foreign firms does business at Ipoh in the 
Federated Malay States. Owing to the 
financial depressjon ` which existed there, 
this firm was compelled to take gver in 
° j “4 
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satisfaction of debts due to it, immovable 
properties which had been mcrtgaged as 
security for debts. The values of these 
immovable properties were treated as repre- 
senting in part the return of capital and in 
part profits. The total profits of the firm 
were Calculated and it was found that they 
amounted to $1,27,806 of which $74 570 
was represented by land. The assessees’ 
share in the sum of $74,570 was $53,264. 
During the year.of account (1933-34) the 
asseseses remitted from Ipoh to Rangoon 
which was then in British India, sums 
amounting in the aggregate to Rs. 99,279. 
These remittances the Income-tax Authori- 
ties treated as being remittances of profits. 
The assessees objected to this, their objec- 
tion being that the profits represented by 
immovable properties were not capable of 
remittance. The Court directed the Oom- 
missioner of Income-tax under s. 66 (3) of 
the Act to refer the following question for 
decision : 

“The total profits of the assessees for the years 1930-31 
to 1933-34 having been found to $ 1,19,647 of which 
$ 74,570 represents immovable properties taken over 
by the assessees from their debtors, should the 
Income-tax Officer incomputing the profits available 
for remittance from the Ipoh firm have excluded 
the sum of $ 74,570?" 

Tne Commissioner of Income-tax rightly 
points out that there is an error in the 
wording of the question. The sum of 
$74,570 was the total interest of the firm 
in immovabl; properties, and the assessees” 
share, as I have already said, was only 
$53,264. In our opinion thé question refer- 
red must be answered in the negative. The 
assessees Cannjt be allowed to withdraw 
money from the firm and treat their inter- 
est in the immovable properties of the 
firm as representing their profits. They ac- 
cumulated profits to the exten: of $1,19,647 
and out of the common funds of the firm, 
they made the remittances. The with- 
drawals from the firm must, therefore, be 
treated as withdrawals of protits The effect 
was to turn the immovable properties 
representing such profits intocapital assets, 
The case comes within the sprinciple stated 


‘by the, House of Lords in Scottish Provident 


Institution v. Allan (1). As the answer is 
against the assassees, they must pay the 
costs*of the Commissioner of Incgme tax, 
Rs 250. a 9 4 
Nas. a Answer in. negative. 
(1) (1903) A C 129; 4 Tax. Oas 591; 72 L J PO 70; 
19T L R 432; 88 L T478; 67 J P 341, 


‘thrown out by the defendants before 
-and notwithstanding 


-by a Criminal Céurt 


. H. R. Kazimi and S.N, 
- pondents. 
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p PATNA HIGH COURT 
i Appeal from Appellate Decree No. 695 of 
` 1938 
December 14, 1933 
Manowar LALI, J. 
Musammat BIBI FATMA SOGRA— 
APPELLANT : 
versus 

HUSSAIN AND oruprs— 
ye RESPONDENTS 
+ Commission—Suit for removal of encroachment— 
Appellate Court rejecting Commissioner's report 
which is merely basis of evidence—Whether bound to 
issue another commission—High Court, when can 
interfere. < 
` Subordinate Oourt exercising appellate powers 
can refuse to issue a commission after rejecting the 
pare peng wart Ee ee is merely a basis of 
evidence before him. Sona Kuer v. Baid 
Sahay (2), relied on. acai 
_ It cannot be laid down aga proposition of law that 
in every case where an Appellate Court rejects the 
Commissioner's report, he is bound inlaw to issue 
another commission. In every case the superior 
Court is to see whether the Subordinate Courts have 
exercised their discretion judiciously or capriciously. 
Deb: Narain Kundu `v. Amrita Lol Sil (3) 
distinguished. d 

Where in a suit for removal of an encroach- 
ment the plaintiff notwithstanding the challenge 
the trial began 


the suggestion of the Court 
that he should take out commission to ascertain by 


S. HAIDER 


“measurement whether there was encroachment when 
„the trial began, insisted upon a decision of his case 
-on the materials which 


the she was ableto prod 
which included a report of a Commissioner appointed 
in criminal proceedings j 

teepect of the plot in question and if ultimately 
the Oourts of fact have declined to acton these 
materials and have refused to i@sue fresh commission 
subsequently the litigation cannot be allowed to ba 
prolonged simply to give the plaintiff an opportunity 


.to bring forth new evidence. 


A. from . a decision of the District 
Judge of Gaya, dated May 10, 1937, con- 
firming a decision of the Munsif of Jehan- 
abet, a July 25, 1936. 

r. Rajkishore Prasad, for thé Appellant. 

Messrs. S. M. Mullick, Syed Alt Khan. 


Bose, for the Res- 


Judgment.—This is an appeal by 


. the plaintiff arising out of a suit instituted 
: by her for rempval of two encroachments 


. as alleged in the plaint. 
. between the paities had been 


The „dispute 
carried before 


. the Criminal Court before the matter was 


_ jaken to the Civil Court, 


1 vil | In the Ctiminal 
Court,‘a Commissioner was appointed to 
find out the encroachments.e The matter 
then came to the Munsif who tried the suit 


instituted in 1936 as Title Suit No. 63. ` 


Although a suggestion was thrown out by 
the Court in the course of the hearing that 
a commission ought to be taken out in the 


case, the plaintiff preferred to ely upon ~ 


BIBI FATMA SOGRA V. 8. BAIDER HUSSAAN 


(PAT) 180 16 


the evidence which she adduced and refused 
to take advantage of the suggestion. The’ 
learned Munsif speaks of this matter ‘in 
this manner : 

“In a case of encroachment ordinarily, it is neces- 
sary that a commission should be taken out to 
ascertain by actual measurement on the spot if there 
has been really an encroachment. No such commis- 
sion was, however, taken outin this case though 
Ihad even suggested to plaintiff's Advocate about 
this course at the time of hearing.” | 

In other words the plaintiff insisted that 
the Court must decide upon the evidence 
which she was adducing in the casé-she 
apparently relied strongly upon the report 
of the Oommissioner who was examined 
before the learned Munsif to prove the 
report and the map which he had submitted 
to the Sub-Divisional Officer; which are 
marked Exs.5 and 5 (a) in the case. The 
learned Mupsif was not at all impressed 
by the report which ha describes as per- 
functcry and unreliable. He explains his 
remarks by saying that the Commissioner 
“is admittedly a class friend of plaintiff's 
son M. Nehal Hasan, and as such, he cannot 
be ssid to be an altogether’ unbiased 
witness”. He states further that. ` 

“he admittedly went to inspect the spot, when the 
„wall in question here was not is existence at gll, ib 
(according to plaintiff's case) have been,constructed 
‘in May 1935, while the Amin went to inspect in 
February 1435. Therefore, he is incompetent to 
depose or report. about any encroachment caused. by 
the construction of a wall which was not in existence 
at all at the time he visited the spot,” 

The learned Munsif adds : f 

“It is-significant that not a single independent wit- 

. ness of the village has been examined nor, .as I have 
said, any commission taken out and one cannot help 
thinking that these omissions have been made because 
the plaintiff and for the matter of that herson Moulyi 
Nehal Hasan were not sure of their case.” : 


In the end, the learned Munsif held tha 
the plaintiff failed to substantiate the 
alleged encroachment to the western wall of 
their plot No, 29. He then dealing with 
‘another encroachment in Issue No.9 came 
to the conclusion that “this encroachment 
also remains uosubstantiated.” 


The matter then went up ,in appeal and 


_the plaintiff being now in a difficulty, 


applied to the learned District Judge asking 
him to exercise his appellate powers and 
issue a commission. But before he came 
to give his reasons for declining to issue a 
commission at the appellate stage, he con- 
sidered the weight to We attached to the 
evidence of Nazir Ahmad, the Amin, who 
was deputed to the spot by. the , Sub- 
Divisional Officer of Jahanabad in a prp- 
ceeding under s: 107, Oriminal Procedure 
Oode. He gave several réasons for which 
he was not inclined to rely upon (his witnesg 

. “6 oe 
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and he referred to the allegations put for- 
ward in a written statement by the defen- 
dants in which they challenged the correct- 
ness of the Amin’s map and asked for an 
accurate map of the alleged encroachments 
(see paras. 2 and 4 of the written statement), 
“The learned Munsif”, he observed : 


“himself suggested that a commission should be 
taken out for measurement of the alleged encroach- 


ments, but this suggestion wasnot taken up by the ` 


plaintiffs.” l < 
. The learned District Judge also remarks : 
“Mr. L.K. Das urges that the taking out of a 
commission was really unnecessary and that the 
Oourt could have satisfied itself as to the truth of the 
plaintiff-appelfant’s story by making a local inspec- 
tion” 


in the alternative Mr. L, K. Das argued that 
if the Appellate Court considered that a 
commission should have been taken out, his 
client was ready to take outone then, The 
learned District Judge then pointed out that 
it was not the duty of the Oéurt to make 
a local inspection in order to find out the 
encroachments as thes was the very point 
to be decided in the case. Local inspec- 
tion is necessary only to understand the 
evidence and not to convert the Court into 
a witness of the very fact whichis under 
dispute before him. The learned District 
Judge in the end declined to arcede to the 
prayer of the plaintiff to issue a commis- 
sion. He then dealt with the evidence on 
the record and agreeing with the Munsif, 
dismissed the suit ofthe plaintiff. Hence 
this appeal before me 


Itis argued by the learned Advocate 
appearing for the appellant that a commis- 
sion had already been taken out before the 
Sub-Divisional Officer and the plaintiff 
thought that she could rely upon that report 
and if the trial Ccurt did not for reasons, 
good or bad, think it satisfactory it wae 
the duty of the trial Court to issue a 
commission itself. He, therefore. argued 
that his client had been deprived. fa fair 
trial by the course adoptcd by the learned 
Munsif and the learned District Judge. He 
also Argued that the learned District Judge 
was under an erroneous view of the law 
when Le thought that the issuing of a com- 
mission was actually allowing fresh evideace 
to be adduced by the appellant in the appel- 
late stage and he draws attention to the 
TENEH the learned District Judge 
that : KK i 


“the Appellate Court's powers to permit fresh evi- 
dence to be adduced or not intended to be used to 
enable a party to fil] up lacunae in its evidence,” 

' Reliance was placed before me upon the 
case of Tirthabdsi ` Singha Roy v. Bepin 
=e - -% y > 
. 4 . 
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Krishna Roy (1) but the later case of this 
Court reported in Sona Kuer v. Baidya 
Nath Sahay (2), lays down, in my ofinion, 
the accurate view, namely, that it is nota 
question of law as to whether a Subordinate 
Court exercising his appellate powers refuses 
to issue a commission after rejecting the 
Qommissioner’s report which is merely a 
basis of evidence before him. 

Reliance was then placed upon a recent 
decision of this Court in Deb Narain Kundu 
v, Amrita Lal Sil (3), where a Division 
Bench of this Court in the circumstances 
stated therein, set aside the decision of the 
lower Appellate Court and directed him to 
dispose of the case in accordance with law 


-after appointing a fresh commission for 


local investigation. But in that case the 
dispute between the parties was as to 
whether the disputed land fell within the 
area comprised with the admitted bounda- 
ries in the two deeds which were Exs. 2 and 
4in that case. The parties had taken out 
a Commissioner who made a local investi- 
gation and submitted hismap and report 
from which it was clear that the disputed 
land fell within the boundaries specified in 
the plaintiff's title deed. The Commissioner 
had followed the directions of the Court as 
given in his order. The important circum- 
stance in that case was that é 

“to this report of the Commissioner, no objection was 


taken by either side tothe corregtness of the map 
and the report.” 

Now that being so, the matter apparently 
assumed a different aspect. When the learn- 
ed Subordinate Judge declined to act on 
his mapand report on the ground that “the 
located Bishun Dayal Shab’s land on the 
western boundary, relying on enquiries on 
the spot”, the learned Judges were of opi- 
nion, that another commission ought to have 
been issued. At p.422* this important obser- 
vation is found : 

“It ie true that a Court when it rejects a Commis- 
Sioner's report is not bound to issue a fresh com- 
mission if the other*evidence on the record is suffi- 
cient for the disposal of the case, In the present case 
a local investigation was essentially necessary in order 
to determine the identity of the land. The Commis- 
sioner’s Map was an important,piece of evidence in 
support, of the plaintiff's case, and the learned 
Subordinate Judge when he rejected the map and 
report, should have, in the exercise of his judicial 
discretion, issued a fresh commission.” i 

The learned Deputy Oommisstoner ein 
appeal from that C@ecision did not at all 

iets O L $600; 31 Ind. Cas. 30; AJ R 1917 Oal 

7 


573, 
e 7PLT 795; 96 Ind. Oas. 327; AI R1926 Pat 
4 


. . 
(3) ATR 1938 Pat 421; 177 Ind. Oas. 156: 11 R P 
132; 4 B R 795. 
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considér the map and the report ; in other 
words there was no finding of the Appellate 
Court ås to whether the decision of the 
Munsif ‘that the map and the report were 
not to be relied upon was correct or not. 
On that ground alone the decision of the 
learned Deputy Commissioner in appeal 
was liable tobe set aside. Ido not take 
this case as an authority laying down a pro- 
position of law that in every case where an 
Appellate Court rejects the Commissioner's 
report, he is beund in law toissue another 
commission. In every case the superior Court 
is tosee whether the Subordinate Courts 
have exercised their discretion judiciously 
or capriciously. In the present case I am 


not satisfied that the two Courts below have: 


exercised the discretion in the least caprici- 
ous or arbitrary manner. The plaintiff nst- 
withstanding the challenge thrown out by 
the defendants before the trial began and 
notwithstanding the suggestion of the learn- 
ed Munsif when the trial began, insisted 
upon a decision of her case on the materiale 
which she was able to produce, and if ulti- 
mately the Courts of fact have declined 
to act on these materials, the litigation can- 
not be allowed to be prolonged simply to 
give the plaintiff an opportunity to bring 
forth new evidence. < 
- In my opinion, the appeal has been right- 
ly dismissed by the learned District J udge 
and it must be<dismissed with costs by me 
here also, . 
Leave io appeal is refused. 


£. : Appeal dismissed. 





f OUDH CHIEF COURT 

Execution of Decree Appeal No. 45 of 1936 
February 8, 1939 

THomas, O. J. AND YoRER, J. 

“ SHYAM SUNDAR—JUDGMENT-DRBTOR— 
APPELLANT 
versus ° 
Musammat CHANDAN DEVI—Dacrep- 
HOLDER— RESPONDENT 

Civil Procedure Code (Act V of 1908), O.°X XXIV, 


r. 14—Word “ mortgagee “ means holder 
sisting and effective mortgage—Suit on TaT 
executed by father—Sons made party on their 


application—Objection by sons that propert 

joint property and mortgage was froalid® More 
gagee asking for simple mowey decree against father 
alone—Such decree passed—Decr®-holder attaching 
mortgaged property in execution of decree— 
0. XXXIV, r. 14, held did not apply as mortgage 
was not subsisting—Decree-holder held entitled to 
artach interest of mortgagor, 

e word “mortgagee” inr, 14 XXX 

.of the Code of Civil Procedure, is intend, a 
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which could still be set up by the mortgagee against 
the purchaser or would-be purchaser of the mort- 
gaged property. < 

In a suit ona mortgage executed by a father, 
his sons were made parties upon their application. 
They challenged the validity of the mortgage on 
the ground that the mortgaged property was the 
joint ancestral property of the father amd the sons 
and that there was no legal necessity for executing 
the mortgage-deed. It was stated on bebalf of the 
plaintiff that she wanted a simple money decree 
against the father only, upon the personal covenant 
to pay and that the other defendants be discharg- 
ed. A simple money decree was passed againstdhi 
father. The decree-holder andthe judgment-debtor 
then entered into acompremise, under which the 
decretal amount was made payable by instalments, 
and in case of default of any instalment, the decree- 
holder was entitled to recover the decretal amount 
by getting a warrant issued against the judgment- 
debtor or in any other manner she might choose. 
The decree was amended accordingly. On default 
by judgment-debtor, the decree-holder put her decree 
into execution and attached the same property 
which had beeg mortgaged to her. The judgment- 
debtor filed an objection on the ground that under 
O. XXXIV, r. 14, the property wag not liable to 
attachment and sale in execution without institut- 
ing a suit for eale in enforcement of the mort- 


age : 

a Held, that the provisions of O. XXXIV, r. 14, 
Civil Procedure Code, did not apply to the case 
because the mortgagee having obtained only a 
simple money decree against the mortgagor, there 
was no subsisting mortgage, and it was not open 
to the mortgagee to bring a separate suit fore the 
enforcement of such a mortgage as provéded for in 
0. XXXIV, r. 14. He was clearly entitled to attach 
the interest of the mortgagor and put it up for sale. 
Hurmat Singh v.Ganga Narain (5), relied on, Kishan 
Lal v. Umrao Singh (2', [ndarpal Singh v. Mewa 
Lal (3) and Administrator-General, Burma v. R. O. 
Tewary (4), distinguished, Madho Prasad Singh v. 
Baij Nath Telart (1), referred to. 


Ex D. A. against the order of the Addi- 
tional Civil Judge of Gonda, dated Septem- 
ber 26, 1936. 

Mr. H. D. Chandra, for the Appellant. 

Mr. K.N. Tandon, for the Respondent. 


ə Jdudgment.—This is a judgment: debtor's 
appeal arising out of execution proceedings 
against the order of the learned Additional 
Civil Judge of Gonda, dated September 26, 
1936, upholding the order of the learned 
Munsif of the same place dated March 12, 
1936, dismissing the appellant's objections. 
The judgment-debtor Shyam Sundar 
executed a mortgage deed in favour of 
Musammat Okandan Devi on December 8, 
1923, in respect of two grovgs and two 
residential houses. Musgmmat Chandan 
Devi brought a suit on the basis of the 
mortgage on December 9,°1930. On 
February 4, 1931, the two sons of Skyam 
Sundar applied to be made a party, and 
the Oourt ordered that they should be 
mide. They challenged the validity oftthe 
|| . 


“6 
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mortgage on the ground that the mortgaged 
property was the joint ancestral property 
of the father and the sons and that-there 
was no leg] necessity for executing the 
mortgage-deed. It was stated on behalf 
of tbe plaintiff that she wanted a simple 
money detree against Shyam Sundar, defen- 
dant No. 1 only npon the personal co- 
venant to pay and that the other defendants 


be discharged. The sons who were 
defendants Nos. 4 and 5, objected, but 
the Court disallowed their objection. On 


April 9, 193], a simple money decree 
was pasted against Shyam Sundar. It 
appears that the decreesholder and the 
judgment debtor then entered into a com- 
promise, and filed an application in the 
Court under O. XX,r. 11 of tha Code of 
Civil Procedure under which the decretal 
amcunt was made payable by instalments. 
The decree was accordingly allowed to be 
amended in sccordance with the terms 
of the comprcmise. Under the amended 
decree the judgment-debtor was allowed 
to pay by monthly instalments of Rs. 10, 
and in case of default, the decree-holder 
was entitled to recover the whole amouni 
by execntion of her decree. The jndgment- 
debtor paid some instalments bus there 
was a default, and. the decree holder put 
her decree into execution and attached 
the same property which had been mort- 
gaged to her. The judgment-debtor filed 
an obj-ction onthe ground that under 
O. XXXIV,r. 14, the property was not 
liable to attachment and sale in execution 
without instituting a suit for sale in 
enforcement of the mortgage. 

The learned Munsif held that the 
mortgage was not subsisting because the 
plaintiff-decree-holder had given up the 
mortgage security and the decree was 
passed cn the basis of the personal covenang 
contained in the mortgage deed. The 
learned Additional Oivil Judge cn appeal 
disagreed. with this view of the learned 
Munsif, and he'd that there was no extin- 
guishment of .the mortgagee rights of the 
pliintiff and, therefore, the mortgage 
subsisted. In dismissing the appeal he 
relied on,the terms of the compromise in 
which it was stated that in case of default of 
auy instalment, the decree-holder was 
entitled. to tecover the decreta] amount 
by getting a warrant issued eagainst the 
judgment debtor or in any other manner 
she may choose jistarah se chahen bazariye 
ijra wasul k&rlewenge. 

He was of opinion’ that this provision 
clearly gave a right to the decregholder 
. a 
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to recover his money in any mawrfér she 
liked by execution.” 

The contention of the learned Counsel 
on behalf of the appellant is that in view 
of the provisions of O. XXXIV, r. 14, the 
decree holder is no; entitled to attach and 
sell the property without instituting a snit 
forsale in enforcement of the mortgage The 
rule rans as follows:— 

“Where a mortgagee his obtained a decree for the 
payment of money in satisfaction ofa claim arising 
under them ortgage, he shall not be entitled to bring 
the mortgaged property to sale otherwise than by 
instituting a suit for sale in enforcement of the 
mortgage and he may institute such suit notwith- 
standing anything contained in O. IT, r. 2." 

Reliance has been placed by the Learned 
Counsel on behalf of the appellant on the 
following cages: — 

1. Madho Prasad Singh and another v. 
Baij Nath Telari and another, 2 All. L J. 
356 (1), in which it was held that a 
mortgagee who disclaims all interest under 
the mortgage and obtains a simple money 
decree upon the personal covenant to pay, 
cannot altach and sell the mortgaged 
property except by a suit under the pro- 
visions of s. 67 of the Transfer of Property 
Act. The ‘relinquishment of the mortgage 
lien does not prevent the proparty from 
being mortgaged property and motgagor 
cannot be deprived of the rights conferred 
upon him of redemption and time for 
payment. e 

2 Kishen Lal v. Umrao Singh, I. L, R. 
30 Allahabad 146 (2), in which it was held 


‘that though the ° mortgagee disclaims all 


interest in bis mortgage and asks for and 
obtains a simple money decree he is 
precluded by s. 99 of the Transfer of 
Property Act, 1882, from bringing the 
mortgaged property to sale in execution 
of the simple money decree. 

3. Indarpal Singh and others v. Mewa 
Lal and others, 1. L. R. 36 Allahabad 264 (3). 
In this case certain mortgagees sued for a 
simple money decree in respect of their 
mortgage debt staling that they had 
relinquished their claim under the mort- 
gage aad obtained a degree as prayed. 
Tne decree,in this suit stated that the 
plaintiff would not be entitled to briag to 
sale the property mortgaged in the bond 
sued ®n. This decree was not satisfied 
and the plaintiffs e«ortgagees proceeded 
to ppt their fhortgage into Court and 
prayed for a decree for sale on it. Held 


. (L) 2A LJ 356. 
(2) 30 A 146; A W N 1908, 49; 5 A L 1121 
(3; 36 A 264; 23 Ind. Oas. 429; 12 A L J 374, A IR 
1914 AIL 98. 
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e 
that thd ‘former proceedings were no bar 
to the present suit. 
' 4,:Administrator-General, Burma v. R. O. 
Tewary, 157 I. C. 363 (4). In this case 
in a suil by a mortgagee for a money 
decree he stated in the plaint that he 
surrendered the: mortgage security but in 
execution he applied for leave to execute 
the decree against the property which 
under the mortgage was security for the 
Ioan for the payment of which he had 
obtained the mney decree. It was hald 
that the mortgagees rights were not 
extinguished by the mere averment in the 
plaint that he had given up the security. 

We may mention that s. 99 of the 
Transfer of Property Act has been repealed 
and re-enacted as r. 14 of O. XXXIV. 

“We have carefully gone into the decisions 
eited by the learned Counsel on behalf of 
the appellant and are of opinion that they 
do not support his contention The only 
case which to some extent is helpful to 
the appellant is the case of Madho Prasad 
Singh v. Baij Nath, reported in 2 All. L. J. 
365 (1). 

< We are of opinion that the - provisions 
O. XXXIV, r. 14, cannot apply to the facts 
of this case because the mortgagee seeing 
fhe force of the objection raised by the sons 


of the judgment debtor that the mortgage. 


was not enforgeable had to abandon his 
claim and rest content: with a simple 
money decree. The effect of that objection 
was that the mortgagee eonly obtained a 
simple money. decree against the mortgagor. 
In our opinion there is no subsisting 
‘mortgage, and it is not open to the 
mortgagee to bring a separate suit for the 
enforcement of such a mortgage as provided 
fer in O. XXXIV, r. 14. Heis clearly 
entitled to. attach the interest of the 
mortgagor and put it up for sale. The 
word “mortgagee” in r. 14 of O XXXIV 
of the Code of Civil Procedure is intended 
to mean the holder of a subsisting and 
‘effective mortgage which could still be set 
up by the mortgagee against the purchaser 
‘or would be pfircnaser of the mortgaged 
property. We ‘are of opinion’that ho such 
‘subsisting mortgage exists in the present 
case. f 45 5 
_ In the case of Hurmat Singh v, Ganga 
Narain, reported in A. Je R, 1935 Allah- 
-abad 507 (5), it was held that: oF 
~ «where a suit is broughton a mortgage on joint 
(4) 157 Ind. Oas. 363; AIR 1935 Rang. 132;13 R 
292; 8 R Rang. 935 Gar aoe 
- _(5).A TR.1935 All. 507; 157 Ind. Oas, 1010; (1935) A 
' L R888; 8È A241. 
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family property executed by the father and the morte. 
gage is found to be not for legal necessity to a certain” 
extent andthe mortgage is declared invalid bata 
simple money decree fur such amount is passed: 
against the father, the decree-holder can, in execu- 
tion of the decree so obtained, attach and sell the 
property covered by the mortgage and O. XXXIV, 
r. 14, is no bar to his so doing." 3 ` 

We are, therefore of opinion, that as there- 
is. no subsisting mortgage, the decree- 
holder can put the property to sale in 
execution of his decree. 


We accordingly dismiss the appeal 
with costs. 
8. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 169 of 1938 
May 9, 1938 < 
BECKETT, J. 
HAR CHAND—PLAINTIFE— A PPELLANTP 
versus 
HIRA LAL—DEOREE HOLDER AND ANOTHER— 
JUDGMENT- DE8TOR—DEFENDANTS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 63, 58, s. 100~Attachment in execution of decree 
of property subject to mortgage—-Mortgagee's objection 
under r. £8 dismissed —His suit having merely right 
to sue Jor possession on footing of alleged mortgage 
whether falls under r. 63—Principle that in® suit 
under r. 63 onus of establishing consideration is on 
plaintiff who had raised unsuccessful objection, whe- 
ther applies to plaintiff wie claims under mortgage 
and whohas adopted wrong method of establishing his 
right by suitunder r.63—In such suit, Court casting 
burden on plaintif/—Judgment held vitiated on point 
of law — Registration Act (XVI of 1908), s.17~In 
Punjab, report to subordinate land revenue officer 
relating to changes in land revenue records, does not 
operate to create title. $ 
The provision of r. 63, O. XXI, Oivil Procedure 
Code, is clearly intended to apply only to claims and 
objections which can properly be preferred under the 
provisions of O. XXI, A mortgagee cannot come to 
Court under r.58 and argue that the mortgaged pro- 
perty is not liable to attachment. The same princi- 
gle applies with even greater force to the mortgagee 
who is not in possession of the property but merely 
fias aright to sus for possession. A suit on ‘the foot- 
ing of the alleged mortgage, by such a mortgagee 
after an unsuccessful objection underr 58, implead- 
ing the decree-holder as defendant along with the 
mortgagor cannot be said to be ope under. XXI, 
r. €3. Biswanath Patra v. Lingaraj Patra (1), 

relied on. be 
Butthere ig nothing in this principle which would 
apply to the case of a plaintiff who claims certain 
rights under a mortgage and has adopted a mistaken 
and infructuous method of establishing those rights 
by an objection under r.58, O. XXI,Oivil Progedure 
Ocde, andgsubsequent suit ynder r, 63...Where in 
sucha suit tae evidence has been viewed in the 
lower Appellate Court as if the plajntiff lay under 
the necessity of dispelling a suspicion of fraud 
which arose out of the dismissal ofgthe infrdctuous 
application in the execution proceedings, this-is 
sufficient to vitiate the judgment on point of law. 
Jankidas v. Gulzar (2), explained. . e 
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In the Punjab, a report made to a subordinate land 
revenue officer under the statutory provision refating 
to changesinthe land revenue records does not 
operate to create a title for the purposes ofs. 17, 
Registration Act, 19C8, 


- B. O. A. from the decree of the District 
sages Hissar at Gurgaon, dated October 8, 

37. 

Mr. Shamair Chand for the Appellant. 

Mr. D. N. Aggarwal, for the Respondent 
(Decree-holder). 

‘Judgment. Tke property in suit 
belongs to Babaj Ram _ hereinafter called 
the ju'lgment-debtor. The property is 
shown ia the land revenue records as 
uoder mortgage with Har Oband, the 
plaintiff, the terms being that the proparty 
was to remain with the judgment-debtor 
but that the mortgagee would be entitled to 
obtain prssession. If interest was not 
duly paid. This trarnsicticn dates from 
1929, Subsequently certain money decrees 
were obtaine® agaigst the judgment- 
debtor by one Hira Lal. These decrees 
were obtained in 1930, 1932 and 1934 and 
Hira Lal then sought to bring the pro- 
perty to sale. The mortgagee unsuccess- 
fully applied to Lave the property declared 
not liable to attachment, and then in- 
stitetcd tLe present suit for possession 
under ihe terms of the mortgage, implead- 
ing Hira Lal as defendant aleng with the 
judgment- debtor. 

‘The suit has been described as one 
‘under O. XXI, r. 63, Civil Procedure Code, 
butihis description is misleading. So far 
as the judgmer.t-de btor himself is concerned, 
the suit is simply one for possession under 
‘the terms of the alleged mortgage arising 
out of the judgmen:-debtor’s failure to pay 
the interest. So far as Hira Lal is con- 
cerned, the suit arises out of the fact that 
he is seeking to bring the property to sale, 
‘and to this extent, it may be said that he is 
“concerned with execution proceedings. 
At the same time, howcver, it does not 
belong to general class of cases which arise 
“in consequence of the provision of r. 63, 
‘which is clearly intended to apply only to 
‘claims and objectiens which can properly 
“be preferred under the provisions of 
‘O. XXI, eIn the present instance, tke 
‘objection was taken to attachment under 
r. 48. Asheld in Biswanath Patra v. 
Lingaraj Patra dl), a mortgagee cannot 

‘cone to Court under r. 68 and argue that 
‘the mortgdged property is not liable to 

altathment., This decision was given with 
-‘Teference to an appligation by a usufructu- 
ers: 1 Pat. 159; 70 Ind, Oas. 306; A IR 1922 Pat. 

lo . . e 
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ary mortgagee in possession, and itwis held 
that the provisions of r.63 did not ,apply 
to dismissal of such an application. The 
same principle applies with even greater 
force to the mortgagee whois not in pos- 
session of the proparty but merely has a 
right to sue for possession. Tre present 
suit is simply one for possessi on the 
footing of the alleged mortgage, Hira Lal 
being impleaded in consequence of his 
denying the plaintiff's right to obtain 
possession. , 

This view of the case is sufficient to dis- 
pose of a preliminary objection with regard 
to court-fee. It isnow admitted that the 
appeal had been properly stamped in the 
first instance, asthe suit was for posses- 
sion of the mortgaged property. The re- 
marks made above also have a_ bearing 
on the disposal of the suit itself. The trial 
Oourt held that the mortgage had been 
proved, that there was no reason tO sus- 
pect that the property had been mortgage 
ed in order to defeat or delay the claim of 
Hira Lal and that the plaintiff was entitled 
to possession. On first appeal, the 
District Court reversed this decision, hold- 
ing in effect that the plaintiff had failed to 
prove that the transaction had been carried 
through in good faith. It has been claimed 
that this is a finding on the question of 
fact waich is sufficient to bar a second 
appeal, lt seems clear, however, froma 
perusal of the judgment that the learned 
District Judge was under „the impression 
that the burden of proving good faith lay 
heavily on ths plaintiff. He refused to 
accept the evidenceof the plaintiff or the 
defendant or even thit of the patwari 
before whom the parties appeared as a 
preliminary to mutation. He also rejected 
the relevant entry in the patwari’s diary 
on the ground that this was a document of 
title requiring registration. It has now 
been generally xecognized in the Punjab 
that areport madetoa subordinate land 
revenue officer under the statutory pro- 
vision rglating to changes ia the land 
revenue records,does not operate to create a 
title for the “purposes of s. 17, Registration 
Act, 1908, so that this objection was not 
corre@t. 

The rest of the evidence appears ‘to 
have been viewed by the learned District 
Judge on a mistaken application of the 
principle laid down in Jankidas v. Gulzar 
(2), in which itis said that in suit under 
O. XXI, r. 63, the onus of establishing 


(2) ATR 1932 Lah, 174; 131 Ind. Cag, 333; 12 L 
763; 32 P L R 359; Ind, Rul, (1931) Lap, 479, 
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both cdssideration and good faith lies 
upon „the plaintiff who had raised an 


unsuccessful objection before the exe- 
cuting Court. As already pointed out, 
the present suit cannot be properly des- 
eribed as one under O. XXI, r. 63. The 
decision just mentioned proceeds from 
the judgment of the Privy Council in 
Mohammad Ali Mohammad Khan v. Bis- 
milloh Regam (3). Inthat case the plaintiff 
objected that part of the property was 
wakf and part was her own property, 
which weu'd be a good ground for objecting 
to attachment. The executing Court held 
that the deeds on which she relied were 
merely fictitious decuments created with 
fraudulent intention. She then brought 
a suit fora declaration that the deeds were 
valid.. It was held that the findings of the 
executing Court were sufficient to throw on 
her the burden of proving good faith when 
her claim was renewed by means of a 
regular suit. 

Tnere is nothing in the principle thus 
enunciated which would apply to the case 
ofa plaintif who claims certain rights 
under a mortgage and has adopted a 
mistaken and infructuous method of estab- 
lishing these rights beforehand. If he 
raises an objection which he was not 
‘entitled to make, it seems to me that his 
legal position remains unaltered. The 
plaintiff has produced acopy of an entry 
from the revenue records which shows 
that be held a mortgage on the lind, 
and whichisto be regarded under the 
statutory law as carrying with it a 
presumption of truth. Itisthen for the 
opposite pariy to rebut that presumption. 
There are no circumstances in the present 
case which raise any definite suspicion 
of fraud. It seems.to me that the evidence 
has been viewed in the lower Appellate 
Court ssif the plaintiff lay under the 
necessily of dispelling a suspicion of 
fraud which arose out of the dismissal of 
the infructuous application in the execu- 
tion proceedings, and that this is sufficient 
to vitiate the judgmenton point of law. 
For these reasons, I agree with the view 
taken by the trial Oourt. I accept the 
appeal, and restore the decree of the 
tfial Cours, with costs throughout. 

D. °” Appeal allowed. 
(3) A IR 1930 P O 255; 128 Ind. Oase 647; 7 @ WN 


£21; 33 Bom. L R155; 350 W N 324; 60 MLJ 441; 
33 L W 397; (1931) M W N 1; Ind, Rul. (19 1) P 023 


(PO). 


KOLISETTI BTHIRAJAMMA V. KOLISETTI SUBBARAYADU (MADR,) 


‘husband died on August 7, 1930. 


16010 


MADRAS HIGH COURT 
Second Civil Appeal No. 604 of 1934 
September 19, 1938 

Wapsworta, J. 

KOLISETTII ETHIRAJAMMA— APPELLANT 

versus 

KOLISETTI SUBBARAYADDU ANÉ ANOTHER, 
— RESPONDENTS. 

Hindu Law—~—Widow — Maintenance — Widowed 
daughter-in-law although minor haa no right to claim 
maintenance frum father-in-law’s  self-acquired 
property. ° 

Whenever a daughter-in-law is widowed, she “has 
no legal right to claim maintenance from her 
father in-law's self-acquired property, even though 
she isa minor more especially when she no longer 
lives in the father-in-law's household. Meenakshi 
Ammal v Rama Ayyar (1), commented upon. 

S O.A. against the decree of the Sub- 
Judge, Nellore, in A. S. No. 6 of 1934. 

Ch Raghava Rao, for the Appellant. 

Mr. B. Somayya, for the Respondents. 

Judgment. -The appellant sued her 
father-in-law for maintenance due to her 
as the widow of the” defendant's son. The 
marriage was in 1925 at which time the 
plaintiff must have been a mere child. Her 
There 
are findings of fact that the defendant had 
no ancestral property and that the plaintiff 
after her husband’s death left her father. 
in-laws household voluntarily. fn appeal 
it is argued that by rexson of the circum: 
stance that she wis a? minor at the time of 
har marriage and that she was taken into 
her father-in-law’s household, she has a 
right to claim maintenance out of her 
father-in-law's self-acquired proper.y.. This 
eomntention seems to rest on no authority at 
all. It is true that the learned Judges who 
decided Meenikshi Ammal v. Rama Ayyar 
(1), in negativing the claim to mainten- 
ance hy an adult daughter-in-law against 
her fatherin-law, refer to the pos: 
sibility that special circumstances might 
make it equitable and justin a particular 
case to upho!d such a claim and speak of 
the minority of the daughter-in-law as ‘one 
such special circumstamce-not existing in 
the case with which they had to deal. But 
observations of this nature cannot be taken 
as authority for the position that whenever 


.a mincr daughter in-law is widgwed, she 


bas a right to claim maintenance from 
her father-in-law’s self-acquired property, 
more especially when she -n0 longer ‘lives 
in the father in law's houséhold as is the casa 
here. It is pointed out that since the filing 
of this second appeal, „the fether-ia-law 

(1) 37 M 396; 18 Ind. Qas. 34 A IR 1914 Mad, 
ne 2 ML J 106; 13 MLT 97; (1913) MW N 
40. [4 = i 
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has died and his widow has been implgad- 
ed as his legal representative, and it is 
suggested that this will bring into operation 
the line of cases wh'ch have recognized 
the right of a daughter-in-law to claim 
maintenayce out of tha father-in-law’s estate 
when it has descended by inheritance to 
others. It seems to me quite obvious that 
if the plaintiff's right to claim maintenance 
has been enlarged by the death of the 
defendant, that enlarged claim cannot be 
established in the present suit which has 
been framed simply as a suit against the 
father-in-law. I say nothing, therefore, 
which will either help or hinder tte plain- 
tiff from bringing a fresh suit, if so 
advised, agairst the heir of the deceased 
father-in-law. I may observe, however, that 
the present respondent—the legal repre- 
sentative of the deceased defendant— denies 
that she is in possession of her husband's 
estate as his ¢eir-at-law. The appeal is 
dismissed with cots. Leave to appeal is 
refused. 


N.-D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal No. 109 of 1937 
January 26, 1938 
JAOK, J. 

KARALA VALLEY TEA Co., Lto.— 
DEFENDANT—ÀPPBELLANT 
VETSUS 
LACHMI NARAYAN AGARWALLA— 
PLAINTIFE— RESPONDENT 

Contract Act (IX of 1872), s. 65 — Manager of 
plaintiff's shop entering into contract with defendant 
purporting to actas agent of plaintiff and paying 
earnest money—Manager not having authority to 
make such contract—Defendant having no reason to 
suppose that he had such authority—Plaintiff, if can 
recover earnest money. ° 

The manager of the plaintiff's sbop paid money ta 
defendant as earnest money on account ofa contract 
which he purported to enter into with defendant as 
sgent of the plaintiff. The plaintiff had notem- 
powered she manager fo enter into this contract. 

he defendant had no reason to suppose that the 
manager had an authority to enter into contract with 
him on behalf of the plaintiff, Plaintiff brought a 
suit for the recovery of the earnest money : 

Held, that “he money belonged to the plaintiff and 
was wrongly obtained by defendant, and the plaintiff 
not having held out the manager as his agent, he 
was dntitled tofrecover the amount. Although s. 65, 
Contract ‘Act, did not apply directly to,thfs case, yet 
the same principle could be applied. 

A. from the appellate decree of the Sub- 
dadas, Jalpaiguri, dated Sepiemhet 26, 
1936. x 

Messrs. Gunada- Charan Sen and Ama. 
lendii Sen, for the Appellant. 6 
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Messrs. Atul Chandra Gupta ang” Bijali 
Bhusan Sanyal, for the Respondent. e 

Judgment.--This appeal his arisen out 
of a suit for recovery ofa sum cf Rs. 1,000 
from three defendants. The money was 
paid to defendant No, 1 by one Mahadeo 
(who is the manager of the plaintiff's shop 
for the sale of bicycles, motor tyres and a 
gramophone at Jalpaiguri) as earnest money 
on account of a contract which he purported 
to enter into with defendant No. l as agent 
of the plaintiff for taking sub-lease of a tea 
garden belonging to defendant No. |. Ia the 
contract it was laid down that if there was 
default on the part of the plaintiff in com- 
pleting it, the sum of Rs. 1,000 which was 
paid as earncst money was to be forfeited. 
As the plaintiff maintains that Mahadeo 
was not empowered to enter into this con- 
tract, he repudiates the contract and claims 
to recover tke Rs. 1,000 from defendant 
No. | which defendant No. 1 maintains he is 
entitled to retain, the contract not having 
been completed by the plaintiff. In this 
appeal it is urged that the plaintiff is ‘not 
entitled to any relief in the present suit 
against defendant No. 1 irrespective of the 
questicn whether Mahadeo acted within or 
beyond the scope of his authority, and that 
s. 65, Contract Act, was wrongly applied in 
this case by the Judge in the Court below.” 
The suit has been decrecd by the l-arned 
Judge on the ground that Mahadeo acted 
beyond the scope of his autHority when he 
entered into theecontract with defendant 
No. 1, he was not an agent of the plaintiff, 
and therefore any equitable relief toat 
might be available against Mahadeo could 
nct be claimed by defendant No. 1 against 
the plaintiff. The learned Advocate for 
the .ppellant contends that defendant No, 1 
having entered into the contiact under the 
tona fide belief that Mahadeo was the 
agent of the plaintiff, he was entitled to 
retain the earnestmoney as provided in the 
contract. In support of this contention, tha 
appellant relies upon a decision in kam 
Partab y. G. Mar:hall (1). In this case 
their Lordships of the Judicial Committee 
eld: ° s 
: “The right of a third party against the principal 
on the contract of his agent, though made in 
excess Sf the agent's actual authority, was neverthg- 
less enfcrced where the eevidence showed that the 
contracting parjy Rad been. led into an honest 
belief °cf the existence of the authority to the 
extent apparent to him.” 

But that case is distinguishable from the 
present case. In that cage, the defendant 
had been led by the conduct of the plaint- 


(1) 26 0 701; 3G WN313 (PO. o 


149 


iff to DYMeve that the agent had authority. 
In thig case, on the other hand, as far as 
one can see, the defendant had no reason 
for supposing that Mahadeo wko was 
merely the manager of the bicycle business, 
had authority to enter into a contract with 
reference to the lerse of a tea garden on 
behalf of the plaintiff. Itis clear that in 
this case there was no contract between 
the plaintiff and the defendant, it having 
been found that Mabadeo was not tke 
agent of the plaintiff. Accordingly, it is 
obvious that the forfeiture clause could not 
take effect. There was no question of de- 
fault on the part of the plaintiff in com- 
pleting the contract, because there was no 
contract with the plaintiff. On behalf of 
the respondent reference has been made 
to the case in Farquharson Brothers & Co. v. 
King & Co. (2) in which a clerk fraudulently 
sold timber belonging to his firm under 
a concealed name. It was held that ihe 
‘appellants were entitled to recover from 
the purchasers the value of the timber. In 
Pollock and Mulla’s Contract Act (p. 695), 
it is laid down: 

“Where the property of the principal is disposed 
of by an agent in a manner not expressly or osten- 
sibly authorized, the principal is entitled, as 
against the agent and third person, subjeot to any 
enactment to the contrary, to recover the property 

*wheresoever it may be found.” 

On behalf of the appellant an attempt 
has teen made to distinguish between the 
recovery of property and the recovery of 
money, and no doubt in the case of stolen 
property theré is this dis inction, but in 
the present case admittedly the money was 
the money belonging to the plaintiff firm 
and there was no question of the identity 
of the amount. So that, the principle appli- 
cable to stolen property would apply in 
this case. Section 65, Contract Act, may 
not apply directly tothe presen‘ case but the 
same principle would apply. In this case 
the money belonged to the plaintiff and 
was wrongly obtained by defendant, and 
the plaintiff not having held out Mahadeo 
_as his agent, he is certainly entitled to re- 
cover the amouat. This appeal i8 accord- 
ingly dismissed with ccsts. e è 

B. Appeal dismissed. 

(2) (1902) A O 325; 71L.3 K B 667; 86 L T810; 51 
W R94. - * 
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OUDH CHIEF COURT rd 
Criminal Revision Application No. 110 , 


of 193 
February 7, 1939 
ZIA-UL HASAN AND , HAMILTON, JJ. 
BADRI NATH—APPLIOANT 
versus ` bd 
SHEOPHAL—Comprarnant—Opposits 
PARTY : < 

U. P. Village Panchayat Act (VI of 1920), ss. 71, 
58—Village Panchayat, whether ‘Court’ 
under s. 6, Criminal Procedure “Code (Act V “of 
1898)—Collector dismissing under s. 71, application 
of accused found guilty by Village Panchayat— 
Revision to Chief Court, if lies. 

A Village Panchayat constituted under U, P. 
Village Panchayat Act, is not a Court “constituted 
under any law other than this Code” as defined 
under s. 6 of the Code of Criminal Procedure and 
is, therefore, not a body subject to the revisional 
jurisdiction of the Chief Court. | 

No revision, therefore, lies to the Ohief Oourt 
against an orger of a Collector dismissing under 
s. 71 of the Panchayat Act, an application made to 
him by an accused who had been, found guilty of an 
offence under Penal Code, by village Panchayat. ` 

Obiter dicta in Emperor v. Kamlapatt Panth (1), 
dissented from. 

Or. R. App. of the order of the District 
Magistrate, Partabgarh, dated July 5, 1938. 

Mr. I. A. Abbasi, for the Applicant, 

The Assistant Government Advocate, for 
the Opposite Party. * 

Judgment.—This is an application in 
revision against an order of the District 
Magistrate of Partabgarh dismissing ander 
s. 7l of the Panchayat Act an application 
made to him by Badri Nath who had been 
found guilty of an offence under s. 426 of 
the Indian Penal Oode by a Village, Pan- 
chayat and had been ordered to paya fine 
of Rs. 7. 4 

Although the District Magistrate describ- 
ed himself as such he was really acting as 
Collector in view of s. 7) of the Village 
Panchayat Act ` 
e ‘The first point for decision is whether an 
application in revision lies to this Court. 

The learned Counsel for the applicant 
has referred us to Emperor v Kamlapatt 
Panth I, L. R. 48 All 23 (1). In congidering 
whether they had jurisdiction; the learn- 
ed Judges made certain observations 
while stating that they were not un- 
aware that they would be in .the nature 
of obiter dicta. ‘They held that they 
would have little hesitation in coming to the 
opinion that a Village Pagchayat constituted 
and held under Local Act VI of 1920 was a 
“Oourt’’ and when dealing with a case with 
regard to an offence that it was a Criminal 
Court. They held thats. 53*which provid- 

(1) 48 A 23; 91 Ind. Cas, 53; 23A LJ 897; L É 
6 À 179 Or; A TR 1926 All. 27; 27 Or, LJ Ly 
A t- . 


as defined- 


v 


> 
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ed that there was no appeal or no revision 
except as provided in £8, 49and 71 of the 
Act dealt only with civil suits and there 
was no provision in the Act declaring that 
the Collector's order under s. 71 in criminal 
Proceedings should be final. 

With all due respect to the decision of 
the learned Judges we are unable to hold 
that a Panchayat under this Local Act 
is a Court over which we have any juris- 
diction. We do not think that tLe mere 
fact that a Panchayat consists of a number 
of individuals who decide matters of a 
criminal nature in itself constitutes such a 
tanchayat a ‘Court’. It is well known that 
a caste Panchayat, for instance, dres punish 
members of that community for what we 
might perhaps term “moral offences” which 
are also offences under the Indian Penal 
Ocde. They deal, therefore, with certain 
criminal matters, but it cannot possibly be 
said that sucha Panchayat is a Court cver 
which we would thavé any jurisdiction. In 
this connection it may be interesting to 
refer to the U. P. Village Oourts Act 
of 1892 which has been abolished by 
the Village Panchayat Act in such areas 
as it functions. ‘I'ke very title of the 
Act of 1892 ecntains the word “Oourt” 
and th8 presiding officer is called a 


“Village Munsif’; revision lies from him 


tothe District Judge. Although the Code 
of Civil Procedure, the Provincial Small 
Cause Courts Act and the Court Fees Act 
are excluded yet that Act contains many 


sections dealing with procedure which are 


based on the Code of Civll Procedure. In 
the Village Panchayat Act, on the other 
hand, the Panchayat is never styled a 
Court and such interference with its deci- 
sion as is possible under s. 71 is not bya 
District Magistrate in criminal matters nor 
by the District Judge in civil matters byt 
by the Collector obviously not as a Revenye 
Court but in his executive capacity. We 
may note that under s. 71 (3) when en order 
has heen passed by the Oollector under 
sub s. (1) in respect of any case, proceed- 
ings in respect of jhe same offence may be 
instituted in the Court of a Magistrate having 
jurisdiction. Under ei (I) a Collector 
may— 

an cancel the jurisdiction of a Panchayat. 

(b) quash any proceedings of a Panchayat 
at any stage, and ° 

(c) cancel any order passed by a Pan- 
chayat. . 
- If a Panchayat, as a Criminal Court, 
ccnvicted a person of an offence and the 
Collector, as a Criminal Court set agide that 

.? 
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order, the case might be a “summerfs case” 
under the Criminal Procedure Ojde and 
the order of the Collector would amount 
to an acquittal, in which case, there could 
be no further proceedings before any 
Magistrate. This makes it clear, -in our 
opinion, that the proceedings of a Pan- 
chayat or ofa Collector under s.71 are 
not magisterial proceedings, that is to say, 
not proceedings of Criminal Court which 
would be subordinate to our criminal 
jurisdiction. 

We may further note that under s. 43 
a Panchayat is bound by no laws of 
evidence or procedure other than the pro- 
cedure prescribed by or under this Act, 
and this seems to be nothing more than 
keeping some very simple registers, 
Cnder s. 52 no order of a Panchayat can 
be called in question in any Court on the 
ground that it was passed without 
jurisdiction. We could not, therefore, if 
we claimed to exercise revisional powers, 
do so either on the ground of usurpation 
of jurisdiction by the Panchayat or on the 
ground that it violated any law of 
evidence or law of procedure so that 
practically we could not interfera in any 
case in any way. 

We may also note that a Panchayat 
under Ceap VI of the Act also deals with 
sanitary and other local matters which 
have nothing to do with crimiaal or civil 
matters. : 

In short, we find nothing in the Act 
to indicate that a Panchayat is in any 
way tobe regarded as a Oourt of Law, 
but it corresponds more closely to a 
caste Panchayat. We, therefore, are of 
opinion thatitis not a Oourt “constituted 
under anylaw other than this Code” ag 
defined unders.6 of the Code of Oriminal 
vrocedure and is, therefore, not a body 
subject to the revisional jurisdictioa of this 
Court. k 

We, therefore, dismiss this application, 

8. Application dismiss i. 
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SIND JYDICIAL COMMISSIONER'S 
$ COURT 


Miscellaneous No. 65 of 1938 
e August 16, 1938 


LOBO, J. 
KISHINOHAND SANTRAM— 
RESPONDENT No. 1 ~ 
VETSUS 
Messrs. ROCHALDAS GIDUMAL~ 
ResronpEnTs No, 2 
Arbitration Act (IX of 1899), s. 9—Cgntract of sale 
between A and Bin terma and conditgon of importing 
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office, cofmisting of separate L 
pointment of arbitrators in terms of coniract with 
importing ofice—Award by such arbitrators, held 
illegal— Appointment of arbitrator before expiry of 
seren days from notice, legality. 

A and B entered into a contract of sale of certain 
goods on terms and conditions of the importing office 
ofthe goods. The contract contained an arbitration 
clause providing that the dispute should be referred 
to two arbitrators, one to be nominated by each 
under the provision of the Arbitration Act. When 
a dispute arose, A nominated one arbitrator and 
called upon B to nominate one for him within three 
days. On his failure, A himself appointed an arbi- 
trator on behalf of B. This was done in accordance 
with the arbitration clause contained in the contract 
between A and the importing office. Thetwo arbitra- 
tors drew up an award : 

Held, that whatever terms and conditions ofthe im- 
porting office were to be deemed as incorporated in A 
and B, the arbitration clause in the contract between 
A and B wascertainly not to be deemed to be embodied 
because a separate and independent arbitration clause 


was embodied inthe contract betwcen A and B itself.’ 


In a contract between A and B, an arbitration clause 
-contained in a contract between-A and importing 
office could not be incorporated by implication. 
Hence the appointment of another arbitrator by A on 
behalf of B was in contravention of s. 9, Arbitration 
Act, and the award of the arbitrators was without 
jurisdiction. Chatturbhuj Chandanmull v. Basdeodas 
Daga (1), T. W. Thomas & Co., Ltd v. Portsea Steam- 
ship Co., Ltd. (2) and Hamilton & Co, Ltd. v. Mackie 
< Sonst3), relied on. Louis Dreyfus & Co. v B.A. 
Arunachala Ayyar (4), Rambakhsh Lachmandas v. 
Bombay Cotton Co. (5) and McKenzie, Ltd. v. Sulle- 
man & Co, (6), distinguished. ip. 145, col, 2.] 

The appointment of an arbitrator within seven days 
trom the service of notice on the other party is illegal 
and the mere embodying of the appointment ina 
reference on a later date does not affect the invalidity 
of the appointment. 

Mr. Kodumal Lekhraj, for Respondent 
No. 1. . . 

Mr. Srikishindas H. Lulla, for Respondents 
No. 2. 

Order.—These are objections to an 
award under the Arbitration Act which 
arise in the following circumstances: Res- 
‘pondents Nos. 1 and 2 are both merchanis 
doing business in Amritsar. Respondent 
No. 1 entered into a contract for sale to 
respondents No. 2 of ten bales of piece-goode, 
July and August, 1937, delivery. The con- 
tract between the parties is Ex. 6. 
Disputes arose between the parties relating 
to both shipments and by the letter 
(Ex. 7), dated November 5, 1933, respondent 
No. 1 appointed Mr. R. H. Martin of 
Messrs. -Forbes, Forbes Campbell & Co. as 
their arbitrator and called upon respohdents 
No. 2 tonominate théir arbitrator within 
seven days. liespondenis No 2 replied 
on November 11, 1937, by Ex 8 asking 
for a copy cf the contract between Messrs. 
Ralli Bros., Ltd., the importing firm snd 
respondent No. 1. Oa November 13, 1937, 
respondet No, l in their letter (Ex. 9) 
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referring to Ex. 8, the letter of respondents 
No. 2, said that it was “sheer nonsense”. 
They then appointed Mr. Martin of Messrs. 
Forbes, Forbes Campbell & Ov. as their 
arbitrator in respect of both shipments of 
July and August and again called upon 
respondents No. 2 to nominate their arbitra- 
tor within seven days. 
follow are important: “If you fail to 
nominate your arbitrator, we shall instruct 
our arbitrator to proceed ex parte.” On 
December 11, 1937, respondent No. l*by 
their letter (Hx. 10) appointed Mr, Godbert 
of Messrs. Fleming Shaw & Co. on behalf 
of respondents No. 2, taking a position 
inconsistent with that which they had 
adopted in their letter (Bx, 9). It appears 
that Mr. Martin, the arbitrator appcinted 
by respondent No. 1, left for Europe and on 
December 23, 1937, respondent No. 1 wrote 


to respondents No. 2 a letter (Hx. 11) in’ 


which they state: i 

“With reference to ous progious correspondence, 
we beg to notify that as Mr. R. H. Martin of 
Messrs. Forbes, Forbes, Campbell & Oo. is leaving 
for England and is unable to proceed with the 
arbitration, so we hereby nominate Mr. J. W. 
Anderson of Messrs. Grahams Trading Co. (India), 
Ltd , Karachi, to act on our behalf. We again call 
upon you to nominate within three days after 
receipt hereof your arbitrator, failing which Mr. 
Godbert of Messrs. Fleming Shaw & Oe., Karachi, 
will act on your behalf as we have already advised 


you.” ä 


No further correspondence of any import- 
ance ensued and Messrs. Anderson and 
Godbert proceeded ona reference made to 
them and signed by respondent No.1 alone, 
Respondents No. 2 did not appepr before the 
arbitrators. They sent to them a document 
which is Ex. 12 dated January 21, 1938, 
wherein they disputed the jurisdiction of 
the arbitrators and under protest set out 
their case. The arbitrators made their 
award on January 27, 1933, and filed it 
Yn Court on February 15, 1938. On being 
Served with notice, respondents No. 2 have 
filed objections to the award and pray that 
the award be removed from the file. Several 
objections have been filed on beltalf of 
respondents No. 2-but the learned Advocate 


who appears for them has stated that so far 


as these proceedings are concerned, he 
presses only two of the objections which he 
formulates thus: 

“(1) The reference to two arbitrators by respon- 
dent No.1 «vas illegal as it was not in accordance 
with the subsfissiun clause contained in the con- 
tract between the parties (Ex. 6). The arbitrators, 
therefore, acted without jurisdiction. 5 

(2) That in aay oveut respondente No. 1 having 
appointed an arbitrator on behalf of respondents 
No. 2 after notice of three days, the nomination of 
an arbifrator by respondent No. } on -behalf of 

k NGA 
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‘respondents No, 2 offended against the provisipns of 
8. 9, Arbitration Act, and was accordingty illegal. 
pane arbitrators, therefore, proceeded without jurisdic- 
_ tion. 

After carefully considering the matter 
and after hearing the learned Advocates 
appearing for respondents Nes. 1 and 2, 1 
am of opinion that these objections must 
prevail. Exhibit 6 is the contract between 
the parties containing an arbitration clause 
which reads thus: 

“further all disputes of whatsoever nature unless 
amicably settled shall be referred to. the arbitra- 
tion of two European merchants of Karachi, one 


to be nominated by each under the provisions of 
the Arbitration Act LX of 1899,” 

It is contended by the learned Advocate 
for respondents. No.2 that here there is a 
Complete and self-contained submission 
clause. Respondents No. 2 having failed 
according to the contentions of respondent 
No. 1 to appoint an arbitrator, the pro- 
visions of s. 9, Arbitration Act, immediately 
came into operation. * Olause (b) of s. 9, 
Arbitration Act, provides! 

“If on such reference, one party fails to appoint 
an arbitrator, either originally or by way of sub- 
stitution as aforesaid, for seven clear days after the 
other party having appointed his arbitrator, has 
served the party making default with a written 
. notice to make the appointment, the party who 
has “appointed „an arbitrator may appoint that 
arbitrator fo act’ as sole arbitrator in the reference, 
and his award shall be binding on both parties as 
if he had been appointed®by consent,” 


The learned Advocate for respondents 
No. 2 points out that in these circumstances 
and in View of the terms of the submission 
Clause contained in lz. 6 the appointment 

` of a second arbitrator py respondent No. 1 
on behalf of respondents No, 2 was illegal, 
and the arbitratots who have made the 
‘award have acted without jurisdiction. Tne 
answer of thé learned Advocate for respon- 
-dent No. Ito this positicn taken up by the 
‘learned Advocate for respondents No.2 ® 
‘this; Respondent No, 1 nad purcnased tire 
goods in question from Messrs. Ralli Bres., 
Ltd, who were the importing office, ‘I'he 
contract between ° respondent -No. 1 and 
Messrs. Ralli* Brus, uid. is Ex. 13. Tue 


“contract (Hx. 6)° between the parties 
_ provides: . 


60—19 & £0 
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Advocate for respəndent No. 1 on this point 
comes to this: There is a submission’ clause 
in the contract between the pariies, To 
appreciate what are the terms of that sub- 
mission clause, reference must first be made 
to Ex. 6, But the submission clause in 
Ex. 6 is not exhaustive for, it makes refer- 
ence to tha provisions of the Arbitration 
Act. When the Arbitration Act is referred 
to all the provisions of cls. (a) and (b) of 
s. 9 thereof are excluded by the words 
“anless a different intention is expressed 
therein,” occurring in the first part of s. 9. 
The différent intention is to be fouad in 
Ex. 13 and in the submission cl. 21 contain: 
ed therein. Thus argues the learned Ad- 
vocate. Exhibit 6 contemplates the appoint- 
ment oftwo European merchants of Karachi, 
one to be nominated by each party. Respon- 
dents No.2 having failed to nominate an 
arbitrator under Ex. 6, reference must be 
made to the Arbitration Act. But the provi- 
sions of cls. (a) and (b) of s. 9 of that Act are 
excluded because in this c.isathe terms 
and conditions of Ralli Bros. contract (Ex. 
13) are embodied in the contract between 
the parties and cl. 21 of Ex, 13 provides that 
if one of the parties fails to nominate an 
arbitrator, the other party shall nominate 
one on his behalf. This is an argue 
ment with which I am not prepared to 
agree. . 

The first objection to itisto be found in 
the very wording of Ex. 6. The word ‘fur- 
ther’ appearing in Ex. 6 is utost significant. 
Exhibit 6 says that the contract is on the 
terms and conditions of the importing 
office of these goods. Then follow the words 
“Further all disputes of whatever nature, 
da.” It seems to me obvious from the 
wording of Ex. 6, that whatever terms and 
conditions of the importing office were to 
be deemed as incorporated in Ex. 6 the 
arbitration clause was certainly not to be 
deemed to be embodied because a separate 
and independent arbitration clause is embo- 
died in Hx. 6 itself. The next objection to 
which the argument of the learned Advo- 
cate ig open is that there is no legal autho- 
rity in support ofthe general proposition 
that in a contract between A and B an 
arbitfation clause contained in a contrat 
between B and C ĉan be incurporated by 
implication. In support of this,, reference 
may be made to the case in Chaiturbhuj 
Chandanmull v. Basdeodas Daga (1). In 
that case B entered into a contract with C 
for sale of 30 bales of dhoties with a con- 


(1)47C 799; 60 Ind. Qas, 909; A J RAYA Cal. 767; 
3309145. ° 
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dition stating : ` 2 

“We sold the goods as were bought by us of 
L. J. batta, chafage, all other terms according to 
Bakar (importing) firms.” 

The contract between B and Ld had a 
clause for arbitration embodied init. Held 
in a suit filed by B in respect of some of 
the bales thats. 9, Arbitraticn Act, had no 
application because the arbitration clause 
between B and LJ was not incorporated 
into the contract between B and C. The 
judgment of the High Court in this case is 
based very largely on the judgment of the 
House of Lords in T. W. Thomas &Co., Ltd. 
v. Portsea Steamship Co., Ltd, (2), in which 
the decision of the Court of Appeal in 
Hamilton & Co., Lid. v, Mackie & Sons (3), 
was approved. The learned Advocate for 
respondent No. 1 has drawn my attention 
to several decisions which according to 
bim establish the propcsition that an arbi- 
tration clause in a contract between two 
parties can by implicaticn be embodied in 
a contract between one of those parties and 
a third party. The learned Advocate relied 
upon the decision of their Lordships of the 
Privy Councilin Louis Dreyfus & Co, V. 
B. A. Arunachala Ayyar (4). That case, 
however, has no application for, there the 
two contracis were between the same 
parties. There was one principal contract 
between the parties and four subsidiary 
contracts between them in which .a refer- 
ence was made io the main contract. The 
learned Adccate draws myeattention to the 
case in Rambaksh Lachmandas v. Bombay 
Cotton Co. (5), a Single Judge decision of 
the Bombay High Court. The facts of that 
case are entirely different. Two parties 
entered into an agreement to abide by the 
bye-laws of the East India Cotton Assccia- 
tion in respect of contracts made between 
them. The bye-laws make a reference to 
arbitration compulsory in case of disputes 
as regards transactiong in coiton. In 
these circumstances, it was held that there 
was a submission clause in the contract 
between the parties. The learned Advocate 
has again relief on the case in McKenzies, 
Ltd. v. Sulleman & Co. (6), a “judgment of 
a Single Judge of this Court. The deci- 
sion in this case does not assist sespon- 

(2)(1921L A O1, . 

a VEET 280, 134 a l 8 
58 1 A 3é1; 8 OWN 1006; 35 O we eer LG 
623; 34 LW 676; 33 Bom. L R 15386; 54 OL J 372; 
Ia, ag A a Oa 
Bom. 81; Ipd. Rul. (193i) Bom. 97, A IP 


(6) 27 SL B 169; 140 Ind, Oas, 626; A 38i 
1 had. Rul, (2985) sinaga HATUR 1933 Bind 


KIsHINGHAND SANTRAM V. RoGHaLDss GIDUMAL (SIND) 


v 


1e0 10 


dent No. 1. In that cases a submission 
clause between two parties to a contract 
was held to bind the assignee of one of the 
parties. ; 
I therefore hold that the first objection raised 
by the learned Advocate for respondents 
No. 2 must prevail and that the appoint- 
ment of an arbitrator by respondent No. 1 
on behalf of respondents No. 2 was illegal, 
and that the arbitrators acted without juris- 
diction. But respondenta No. 2 are entitled 
in my opinion to succeed even on the second 
objection. There can be no doubt that 
though correspondence passed between the 
parties relating to arbitration’prior to Ex. 11, 
dated December 23, 1937, the whole matter 
of reference of disputes to arbitration was 
resopened and rc-stated by respondent 
No. 1 in their letter Ex. 11. In tbis 
letter respordent No. 1 gave respondents 
No. 2 three days to appoint an arbitrator 
and stated asfollows> . ° 

“Failing which Mr.‘Godbert of Messrs, Fleming 


Shaw & Oo, Karachi, will act on your behalf as 
we have already advised you.” 


Now s. 9, Arbitration Act, provides'a 
statutory period of seven days’ time for the 
appointment of an arbitrator and respon- 
dents No. 2 had the statutory right of.ap- 
pointing ah arbitrator within seven days 
after having been served with a notice to'do 
so. Respondent No. 1 clearly appointed Mr. 
QGcdbert as arbitrator on behalf of respon- 
dents No. 2 before the expiry of seven days 
and the appointment was accordingly illegal 
and the arbitrators who acted upon the refer- 
ence acted without jurisdiction. It is argued 
by the learned Advocate for respondent 
No. 1 that as a matter of fact the reference 
to arbitration was made on January 5, 1938, 
much later than seven days after the notice, 
Ex. 11. This makes no difference, for Ex. 11 
distinctly states that on failure to nominate 
within three days, ‘Mr. Godbert of Messrs. 
Fleming Shaw & Oo., Karachi, will act as 
your arbitrator.” The mere embodying of 
the appointment in a*reference on a later 
date does not affect the isavalidity of the 
appointment made in ¢ontravention of the 
provisions of s. 9, Arbitration Act. Res- 
pondents No. 2 are entitled to sucgeed there- 
fore even upon the second objection. I ace 
cordingly allow the objections raised on 
behalf of respondents Ng. 2 and ordet the 
award to bè removed from the file. Respon- 
dents No. 2 are entitled to costs of these 
prcceedings. be Og : 

D. _ Objections allowed. 
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PATNA HIGH COURT 
First Civil Appeals Nos. 114 of 1935 and 10 
of 1936 
March 31, 1938 
Courtney-Trerett, 9, J. AND Wasi ALI, J. 
BAIJNATH PRASAD AND oTHERS— 
PLaintigrs—APPELLANTS 
VETSUS 
BINDA. PRASAD SINGH anp crazrs— 
DEFENDANTS — ResPONDENTS 

Hindu Law—Debt—Manager borrowing money on 
hundi *or pro-note to meet joint family necessity— 
Other members, if can be sued on and made lable 
upon hundi or pro-note — Alienation — Manager— 
Power of, toalienate joint family property—Aliena- 
tion to improve condition of family—Held, transaction 
was binding on all members of family, : 

Where the manager of a joint family borrows 
money on a kundi or promissory note to meet a joint 
family necessity, the other members of the family may 
be sued on and made liable upon the kundi or 
promissory note. A managing member cannot thus 
be regarded as a mere agent for the family, because 
he is himself a member of the family and having 
regard tothe powers which vest in him under the 
Hindu Law, he may wellebe régarded asthe principal. 
Atany rate a joint Hindu family being a legal 
person according tc Hindu Law, may be represented 
and may act through the managing member cr the 
head thereof. Hindu Law does not recognize any 
distinction between the liability of the joint family 
when the debt is contracted by its karta under a 
promissory note or a bill of exchange and its liability 
when ihe debt is contracted otherwise. All that is 
necessary to make all the members of the family 
liable is that the debt should have been coxrtracted 
for family necessity or for tfe benefit of the family. 
There is nothing in the Negotiable Instruments Act 
Which should preclude a Court frem applying the 
principles of Hindu Law toa suit based on negotiable 
instruments. Indeed, it would always be open to 
the holder of the instrument to sue the maker and 
the acceptor of the instrumeat and he need not sue 
all the members of the joint family, if heso chooses, 
Be willalso be entitled to avail himself fully of 
the benefit of the specific provision in the N egotiable 
Instruments Act which is to the effect that once the 
execution of the document is proved, consideration 
will be presumed, He may, however, waive the 
benefit of this provision and adduce direct evidence 
to prove the passing of consideration, Similarly, 
there should be nothing to prevent him if he has 
evidence ın his possession from proving that the 
maker of the instrument borrowed money to meet a 
family necessity and if he succeeds in proving it, 
pee Vourt should not refuse to apply the Hindu 

uw on the subjeqt, merely because the suit is 
based om a negotiuble instrument. Krishnenand 
Nath v Raja itam Singh (1Y), Bhagwan Singh & Co. 
v. Bakshi Ram (20), Tikam Chand v. Sudarsan 
Trigunatt (21),and Abdul Majid v. Saraswati (29), 
reliedon, Sadusukh Jankidas v. Kishen Pershau (Lo); 
explained; Sreelal Mangtulal v. Lisier Antiseptic 
Dressing Co , Lid. 422), Haii Mohan Ghosi v. Souren- 
dru Nath àlitier 23), Kytti Ammu v. Purmshotham 
Dass (24) and Birkeshwar Haut v. Ram Lochan 
Pandey (25), not fellowed. |p. 153, col. 2; p. 154, col. zj 

[Oase-law dissussed.j 


= The karta of tl% family being merely a manager 
and not an ubsolute owner,’ the Hindu Law has, 
like othgr systems of law, placed certain limitations 
«~ yoon his power to alienate property of which hẹ % not 
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the absolute owner. The Hindu Law-givers, hOfrever, 
Could ‘not have intended to impose any such restric- 
tion on his power as would virtually disqualify 
him from doing anything to improve the condition 
of the family; therefore the only reasonable limita- 
tion which can be impnsed onthe karta is that he 
must act with prudence, and prudence implies 
caution as well as furesight and excludes hasty, 
recklegs and arbitrary conduct. The manager will 
thus not be allowed to enter into any transaction 
which may be speculative or fraught with risks or 
which may involve a possibility of loss to the i family 
and the Oourts will not encourage him either to 
part with the joint family property or to encumber 
it merely in order to increase the immediate income 
of the property, because a prudent person will not 
sacrifice a certain and stable income in favour of the 
mere prospect of a better income However, in certain 
peculiar circumstances the alienation of a pait of 
the joint family prope:ty bya karte for the acquisition 
of new property can be upheld. [p. 152, cols. 1 & 2.) 
Where, therefore, in a case no less than seven 
adult members of a joint Hindu family with the 
knowledge available to them and possessing all the 
necessary information about the means and the 
tequirements of the family were convinced that the 
proposed purchase of the new property by mortgage 
of the family property was for the benefit of the 
estate and the materials on the record showed that 
they were not guided by merely sentimental con- 
siderations, but acted as a prudent owner would 
have acted in the circumstances of the case and 
it had not been shown that the property which was 
mortgaged by the karta was of any particular utility 
to the family; on the other hand, there was evidence 
on the record to show that the members as a 
result of the purchase had scquired certain other 
proprietaiy interests and the consolidation of these e 
interests had the effect of converting them from 
mere tenants, who had to pay a heavy rent to the 
landlord, into landlords, which fact by itself was 
of great advantage tothe family amd also having ' 
regard to the attitude of all the adult members of 
the family then living*it could not be said that the 
plaintiffs mortgagees when they advanced the loan 
did not act honestly or that they had not good 
reason to be satisfied that karta was aching in’ 
this particular instance for the benefit of the estate: ' 
Held, thatthe transaction was binding on all the 
members of the joint family. Hunooman Persaud 
Panday v. Babooee Munraj Koonweree (1), Jado Singh 
v. Nathu Singh (11), Beni Mudho v, Chander Prasad 
(12) and Jan Mohamed v. Bikoo Makto (13) relied on; 
*Pulaniappa Chetty v. Devasikemony Pandara 
e Sannadhkt (14) explained. 
[Case-law discussed.], 


F. U. As. from a decision of the Additional 
Sub-Judge, Patna, dated March 31 and 
April 9, 1955. 

Messrs," Baldeo Sahay? Chaudhury 
Mathura Prasdd, Harinandan Sahay Sinha 
and Syed Mehdi Imam, for the Appellants, 

Messrg. B.C. De, B. N. Rai, Krishna Deva 
Prasad, A. N. Laland Ram Swarup ° 
Sinha, for the Respondents. 

‘Fazl°Ali, J.—These appeals arige out 
of two suits instituted by the plaintifs 
to recover from the defendants, who con- 
stitute a Hindu joint family, their dues 
under a morigage bond dated August 17, 
1913 and four ,hundis dated October 26 


us 


1930. The mortgage bond as well as the 
hundis*were executed by a deceased member 
of-the defendants’ famıly, namely Jang 
Bahadur who had been given a general 
power-of-attorney by all the adult 
mempers of the family, about six in 
number, and who according to the plaia- 
tiffs was toall intents and purposes the 
karta of the family. By this bond (which is 
the subject-matter of mortgage suit 
No. 48 of 1933) Jang Bahadur mortgaged 
certain joint family properties to secure 
aloan of Rs. 10,000 and agreed to pay 
compound interest at the rate of Rs. 15 
per cent, per annum with annual rests, 
The hundis (which form the subject-matter 
of the second suit—Money Suit No. 3 of 
1934) had been drawn by him fora sum 
of Rs, 16,100 to replace three other hundis 
for Rs. 12,000 which according to the 
plaintiffs had been signed by Jang 
Bahadur on August 2, 1927, tosatisfy certain 
dues other than the dues under the mort- 
gage bond. Both the suits were tried 
together as the parties were common and 
the main defence put forward on behalf of 
the defendants in them was that Jang 
Bahadur was not the karia of the family 
and neither the mortgage bond nor the 
ehundis were binding on the defendants, 
inasmuch as there was no legal necessity 
for the debts contracted by means of these 
documents. In the mortgage suit the 
defendants raised two furiher pleas, viz. 
(1) that the tate of interest provided in 
the mortgage bond was exorbitant and it 
was not at all necessary for Jang Bahadur 
to contract a loan at that rate, and (2) 
that the debts for which Jang Bahadur is 
alleged by the plaintiffs to have given 
the first hundis in 1927 had been paid off 
prior to that date and these hundis had 
in fact been drawn in part pay- 
ment of the dues under the mortgage bond 
dated August 17, 1913. ‘In support of the 
last plea, the defendants rely on an 
endorsement in the mortgage bond itself 
and it is contended on their behalf that 
the account,given by the plaintiffs in the 
plaint is incorrect, inasmuch as no credit 
has been given for the sum of Rs, 12,000 
efor which the hundis had been drawn by 
Jang Bahadur on August 2, 1927. The 
defendants raised various other pseas in 
the Court below but none of them was 
pressed during the hearing of the appeals 
in this Oourt. 
In dealing with the appeal in the morte 
gage sait it will be convenient at this 
stage to “dispose of the defendante* 
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criticism of the account put forward by 
the plaintiffs in respect of tha dues under 
the mortgage bond. It appears that 
Jang Bahadur had made certain payments 
from time totime. in connection with thé 
debt due under the mortgage 
bond and these payments had been duly 
endorsed on the back of the bond. The 
aggregate of the payments which were 
made before August 22, 1927, came to 
Rs 12,000 and after going through the 
accounts in presence of Jang Bahadur 
Baijnath Prasad, one of the plaintiffs, made 
the following note on the back of the bond.: 


“The principal and interestin respect of the bond 
comes to Rs. 34,430-4-0 on adjustment of account, 


í 


out of which Rs. 2,430-4-0 is remitted; Rs. 12,000 . 


received formerly stand credited as above, the 
balance Rs. 10,000 has been received to-day, on 
account of interest. so there remains due up to 
this date thesbalance Rs. 10,600 (rupees ten thou- 


sand), on which interest will run according tothe . 


terms of the bond, the interest andecompound interest 
from this day will run According to the terms in 
the bond, ete.” 


A similar note was made by Jang Baha- 
dur on the bond which runsas follows: 

“On calculating interest and compound interest, on 
setting off the amounts credited above and on paying 
Rs, 10,000 in cash this day, we paid in full the 
interest and compound interest up to this date. ° Now 
Rs. 10,000 principal, remained due by ud, upon which 
interest and compound interest will run from to-day 


in acóordanos with the stipulations made in the 
bond.” 


These endorsements plainly mean that on 
August 22,1927,a sum of Rs. 10,000 only 
was found to be due tothe plaintiffs under 
the mortgage bond, but this is not what the 
figures upon „which the account is based 
show. These figures show that out of an 
aggregate sum of Rs. 34,430-4-0, Rs. 2,430 4-0 
was remitted and Rs 10,000 was paid by 
Jang Behadur. This leaves a balance of 
Rs. 22,000 and not Rs. 106,000. The defen- 
,dants’ explanation of the discrepancy is 
that on the very date which the endorse- 
ments bear, Jang Bahadur had paid off 
Rs. 12,600 by drawing.three hundis for that 
sum in favour of the plaintiffs whfch were 
accepted by Janki Sjngh, the seniormost 
member of the defendants’ family and 
thus the debt due under the mogigage bond 
was reduced to Rs. 10,000. The plaintiffs’ 
case on the other hand is that the hundis 
had been drawa by Jang Balfadur,to Pay off 
an entirely separate debt (to which I shall 
have to advert presently) and that :by 
oversight the sum of Rs. 12,000 which had 
been paid before August 22, 937, and which 
had been already taken, into consideration 
in argiving at the total figure of Rs. 34,430-4-0 
was deducted once more itom that sum, 
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Their case, in short, is that on August 22, 
1927, the defendants owed to them 
Rs. 22,000 and not Rs. 10,000 and the 
statement in the endorsement that they 
owed Rs, 10,000 is a mistake. 

Now prima facie it seems difficult to 
-believe that the plaintiffs who are money- 
lenders by profession would commit such a 
palpable error in adding up the account 
but after hearing the arguments addressed 
te ys on behalf of the parties, I am not on 
the whole inclined to disagree with the 


‘learned Subordinate Judge who seems to 


have devoted considerable attention “to this 
Part of the case. It is both parties’ case 
that the sum of Rs. 34,430-4-0 found due to 
the plaintiffs as a result of the accounting 
between the parties had been arrived at 
after giving credit to the defendants for the 
sum of Rs. 12,000 which hadebeen paid 
before August 2, 1927, by several instal- 
ments but in ¢he engorsements made by 
Baijnath on that d&te it is stated that: 
“Rupees 12,000 received formerly stands credited 


as above and the balance Rs. 10,000 has been 
received to-day.” 


These words do lend some support to the 
case of the plaintiffs that the sum of 
Rs. 12,000 was calculated twice over and 
their caseeis further strengthened by the 
fact that there is no reference to the hundis 
in the endorsement for is it stated that in 
addition to the sum of Rs. 10,000 paid in 
cash on August 2, 1927, a further sum of 
Rs. 12,000 had been paid to the plaintiffs 
on that date. Whatis of still greater im- 
portance is that such evidence as there is 
on the record strongly points to the conclu- 
Sion that the hundis of August 2, 1927, had 
been drawn by Jang Bahadur to pay of 
‘debts other than the debt due under the 
mortgage bond. It will be convenient at 


this stage to refer tothe nature of those, 
debts. ` 


It appears that Jang Bahadur u`cd to 
manage on behalf of the plaintiffs two vil- 
‘lages, named Manikpur which the plaintiffs 
chad purchased “from its previous proprietor 
Jin 1913 and village Saksora of which they 
‘ate ijardars. The plaintiffs’ case is that 
on going through the accounts it was found 
that a sum of Rs. 8,691 was due to the 
Plainéiffs from Jang Bahadur out of the 
total collections made by him jp these two 
villages and, the defendants further owed 
to the plaintiffs a sum of Rs. 6,370 as rent 
for two otherevillages which were held by 
them in thika under ‘the plaintiffs through 
Jang, Bahadur. The defendants further 
owed a sumof Rs. 4,000 which was the*price 
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of an elepbant and a horse both of which 
had been purchased by Jang Bahadur from 
the plaintiffs. From the total of these three 
sums of money and a sum of Rs. 859 
charged as interest there had to he 
deducted varios sums which had been 
previously paid by Jang Bahadur and this 
left a balance of Rs. 12,000 for which Jang 
Bahadur drew in favour of the plaintiffs 
three hundis which were accepted by Janki 
Singh, the seniormost member of the defen- 
dants' family. These facts are tully support- 
ed by a number ofentries in the plaintiffs’ 
account books and although some attempt 
was made on behalf of the defendants to 
show that certain entries in the account 
books were not reliable, the defendants en- 
tirely failed to substantiate their case, If 
therefore the plaintiffs’ account books are 
accepted as they must be in the present 
state of the evidence, the defendants’ 
case that the hundis had been drawn by 
Jang Bahadur to pay off a portion of 
the debt due under the mortgage bond 
must fail. It may be stated here that 
defendants Nos. 1 and 2 have admitted 
in para. 8 of their written statement that 
the total dues of the plaintiffs including 
the price of an elephant and a pony and 
what is described as tahwil or collection 
money amounted to a little over Rs. 23,000;° 
bu; their case is that the whole of this 
amount was paid cf by “them before 
August 2, 1927. They have, “however, pro- 
duced no reliable evidenc to support 
their statement. 

The next point to be decided in the mort- 
gage suit is whether the mortgage by Jang 
Banadac is binding upon the entire joint 
family of the defendants. Now, there appears 
to have been some controversy before tha 
learned Subordinate Judge as to whether 
Jang Bahadur was or was not the karia of 
the family in the strict sense of the term. 
But from the clear and exhaustive summary 
to be found in tne judgment of the learned 
Subordinate Judge of the evidence on the 
point, tng only conclusion whica can be 
reasonably drawn is that Yang Bahadur, 
though “he was not the seniormost member 
of the family, was in fact its karta and 
was allowed to act in that capacity 
by all the major members of the fumily? 
Thus, the real question to be determined 
is wnoétner the mortgage transaction conclude 
ed by Jang Bahadur can be justified on 
the ground of legal necessity or benetit to 
the joint family to which he belonged. 
Now it is yecited in the mortgage bond 
that out of thg total sum of,Rs. 10,000 
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‘borrowed by Jang Bahadur a sum of 
‘Rs 600 was required to meet certain expenses 
in connection with the marriage of a female 
member of the family, and the defendants do 
not dispute that so far as this item is con- 
cerned, the borrowing was justified. The 
‘dispute réally centres round the rest of 
the money which was required to purchase 
a proprietary interest in village Sirsi known 
as the patti of Raja Babu. It appears 
that in village Sirsi there are two other 
pattis known as the patti of Nandk'shore 
and the patti of Mahkumar: The defendants 
have admittedly spent a considerable sum 
of money in- purchasing the patti of Nand- 
kishore and an eight annas share in the 
patti of Mahkumar. The patti of Raja 
Babu_wastalso purchased through Jang 
Bahadur for a sum of Rs. 34,000 out of 
which Rs. 9,500 was raised by means of the 
present mortgage bond and Rs. 15,000 by 
means of another mortgage bond in favour of 
the vendor of the property in question who 
had been persuaded to charge interest at 
the very low rate of six per cent. per annum. 
The remaining Rs. 9,000 apparently came 
from the joint family savings. Now from 
the evidence of one of the defendants 
himself (Narendra Narayan Singh, defen- 
edant No. 6) it appears that all the adult 
‘members of the family (who were seven in 
number) not only approved of this trans- 
action but were of the opinion that “the 
family would be a great loser if they did 
not purchase “the property.” This witness 
had further made the following statement 
on the subject: 

“For three months before we purchased the pro- 
perty several members of the family stayed at Barh 
for humouring Raja Babu (the vendor of the pro- 
perty) and his mokhtaram Ghasita Lal to sell that 
property to us . . . . . We were anxious to pur- 
chase that property at any cost . . . . and we 
never repented the purchase of that.property.” 

These statements are sufficient to show 
that not only Jang Bahadur but all the 
adult members of the defendants’ family 
regarded the transaction as highly beneficial 
to the family.e The learned Subordinate 
Judge has also after reviewing he evi 
dence at great lengih shown that the 
income of the property was sufficient to 
leave a profit of about Rs. 600 to the 
family. paying interes? on the sums borrowed 
by Jang Bahadur for purchasing the pro- 
perty in question. This conclusion is, to 
some extent, supported by the admission of 
Narendra Narayan Singh, defendant No. 6, 
who has stated that the patti of Raja Babu 
was in mika with the defendants’ family 
and after? paying the thika sent the 
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defendants’ family made an annual profit 
of Rs. 300. Further the evidence of Nanhu 
Mahto (P. W. No. 3) who worked as a 
patwari in this village under Jang Bahadur 
shows that the defendants possessed 100 
to 125 bighas of raiyati kash’ land in 
Raja Babu’s patti, most of which was 
held by them at a bhaoli rent which they 
saved by becomicg proprietors of the 
estate. It would seem, therefore, that 
the transaction for which the money’ was 
raised by Jang Bahadur was rightly regard- 
ed as a profitable one by the major 
members of the defendants’ family. 

It is, however, strongly contended on 
behalf of ths defendants that even if it is 
assumed that the transaction was expected 
to bring some profit to the famiiy, it cannot 
be upheld, because uader the Hindu Law 
the managér or karta of a joint Hindu 
family, which includes same minor mem- 
bers also. has no avfthority to encumber the 
whole or any portion of the joint property 
ofthe family inorder to raise money to 
purchase fresh property. This contention 
is supported by a numberof authorities 
and I propose to deal with it at some 
length. The most authoritative pronounce- 
ment on the subject is tobe found in the 
judgment of the Judicial Committee of the 
Privy Council in the famous case in 
Hunooman Persaud Panday v. Babooee 
Munraj Koonweree (1). In that case their 
Lordships said : . 

“The power of the maneger for an infant heir to 
charge an estate not his own, is under the Hindu 
Law,a limited and qualified power. Itcah only 
be exercised rightly in a case of need, or for the 
benefit ofthe estate. But where, in the particular 
instance, the charge is one thata prudent owner 
would make, in order to benefit the estate, the 
bona fide lender is not affected by the precedent 
mismanagement of the estate. The actual pressure 

eon the estate, the danger to be averted, or the 
benefit tobeconferred upon it, in the particular 
“instance, is the thing to be regarded......Their 
Lordships think that the lender is bound to inquire 
intothe necassities for the loan, and to satisfy 
himself aswell as he caa with refereyce to the 
parties with whom he is dealing that the manager 
is acting inthe particular instance for the benefit 
oftheestate. Butthey think that if he does so 
inquire, and acts honestly, the real existence of an 
alleged sufficient and reasonably credited necessity 
is not a condition precedent to the validity of his 
charge, and they do not think that under the cir- 
cumstances, he is bound to see to the applicasion of 
the money's, e i 

The rulelaid down in this passage has 
been constantly applied to alienations by 
shebaits, heads of maths as well as mahagers 
of joint Hindu families, and it is conceded 

(1) GME IA 397; 18 WR 8l; 2 Suther 29; 1 Sar. 
552 (P 0). 1: s 
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by both the parties that this anthority 
' must gevern the decision of the present 
case also. The important point, however, 
to be decided is how the expression “benefit 
' tothe estate” used in this authority is to 
be consérned. On this point there are 


numerous decisions which may be broadly. 


` divided under two heads. On the one 
band there isa line of authorities which 
„lay down that the benefit contemplated by 
their Lordships of the Privy Council 
was benefit of a defensive nature calculated 
to protect the estate from some possible 
‘or threatened danger or destruction: 
see Hurry Mohun v. Ganesh Chunder (2), 
Bhagwan Dasv. Mahadeo (3), Shankar 
Sahai v. Baichu Ram (4), Inspector Singh 
v. Kharak Singh (5! and Ragho Totaram 
v. Zaga Ekoba (6). Onthe other hand it 
has been held in a number of cases ihat 
transactions jnatifieble on the principle 
of benefit tô the estate are not limited to 
these transactions which are of a defensive 
nature but must be proved to be such 
asa prudent owner would have carried 
out inthe interest of the family with the 
knowledge available to him at the time: 
see Jagat Narain v, Mathura Das (1), 
Tula «Ram v. Tulsi Ram (8), Mahabir 
Prasad v. Amla Prasad (9), Nagindas v. 
Mohamad Yusaf 410), Jado Singh v. Nathu 
Singh (11) Beni Madho v. Chander Prasad 
(12) and Jan Mohamad v. Bikoo Mahto (13). 
The conflict between these two views seems 
"to have been greatly accentuated since the 
pronouncement of the Judicial Committee 
in Palaniappa Chetty v. Devasikamony 
Pandara Sannadhi (14), in which while 


(2) 10 O 823 (F B). : 

(3) 45 A 390; 71 Ind. Cas. 959; AI? 1923 all. 298; 
Q1A LJ 271, 

(4) 47 A 381; 86 ‘Ind. Oas. 769; A IR 1925 Al. 
333; 23 A LJ 204, ° 

(5) 50 A 776;112 Ind. Oas. 881; AIR 1928¢ All. 
403: 26 A L J 577. 

(6) 53 B 419; 118 Ind. Cas, 555: AIR 1929 Bom. 
251; 31 Bom. LR 384; Ind. Rul. (1929) Bom. 459, 

(7) 50 A 969; 116 Ind. Oas. 484; A IR 1928 All. 454; 
26 A LJ 841; Ind. Rul. (1929) All. 580. 
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dealing with an alienation by -a mahant 
ofdebuttar land which is governed by 


the same principle as an alienation 
by the manager of a Hindu joint 
family their Lordships observed as 
follows : 


“No indicationis to be found in any of them (the 
cases cited before their Lordships) as to what is in 
this connection the precise nature of the things to 
be included under the description ‘benefit to the 
estate’. It is impossible, their Lordships think, to 
give a precise definition of itapplicable to all cases, 
and they do not attempt todo so. The preservation 
..the defence against hostile litigation affecting 
it the protection of it or portions from injury or 
deterioration by inundation, these and such like 
things would obviously be benefits. The difficulty 
is to draw the line as to what are, in this con- 
nection, to be taken as benefits and what not.” 

It has been pointed out in some cases 
that there is nothing in these observations 
to encourage the notion that any adven- 
turous or speculative transaction which 
might probably bring profit to the estate 
could properly be regarded as beneficial to 
the estate but rather they import that any 
act for which the benefit to the estate can 
reasonably be claimed, must necessarily be 
a defensive act undertaken for the protec- 
tion of the estate already in possession of 
the family. The view expressed above has 
also in some cases been supported by a 
reference to the 28th and 29th Verses, in 
Ohap. I of the Mitakehara which deal with 
the power of a father to glienate ancestral 
property without the consent of his sons. 
The 23th Verse which contains the text of 
Brihaspati rufs as follows: 

“Even a single individual may conclude a dona- 
tion, mortgage, or sale of immovable property, 
during a season of distress, for the sake of the 
family, and especially for pious purposes.” 

The text is explained in Verse 29 ag 
follows: 

“The meaning ofthat text is this: while the 
sons and grandsons are minors and incapable of 
giving their consent to a gift and the like or while 
brothers are so and continue unseparated, even 
one person who is capable may conclude a gift, 
hypothecation, br sale of immovable property, if a 
calamity affecting the whole family require it, or 
the support of the family render it necessary or 
indispensable duties, such as the obsequies of the 
father or the like make it ungvoidable, 


Now ds pointed out by Patkar, J. in 
Ragho Tutaram v. Zaga Ekoba (6) the ex- 
planation of the text of Brihaspati by 
Mitakshara in Yerse 29 is by no means 
to be considered as exhaustive and may be 
tteated as illustrative. I venture to suggest 
that the same remarks appiy to the passage 
which 1 have quoted from the judgment af 
the Judicial Committee in Palaniappa 
Cheity v. Devasikamony Pandari Sannadhi 
(14). In, that passage ,ihtir Lordships 
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simply enumerated certain obvious cases 
of “benefit to the estate,” but the very 
fact that they took care to emphasize that 
it was impossible to give a precise defini- 
tion of that expression applicable to all 
cases, and. that it was difficult “to draw 
the Jine-as to what are benefits and what 
not,” clearly indicates that they did not 
intend to lay down any exhaustive rule on 
the eubject. On the other hand, in 
Hunooman Persaud Panday v Bahooee 
Munraj Koonweree (1). they draw a distinc- 
tion between a case of ‘need’ and one of 
“benefit to the estate” and also between “a 
danger to-be averted from the estate” end 
“the benefit to ‘be conferred upon it which 
shows that necessity and benefit are two 
separate tests and not merely two different 
expressions conveying necessarily the same 
meaning. Itis no doubt true that where 


` . there is a pressure on the estate or it is 


E 


ki 


threatened with danger and the pressure or 
the danger, as the case.may be, is removed, 
the estate is necessarily benefited thereby; 
but it does not follow that every case of 
benefit must also be a case of necessity or 
protection of the estate from danger. In 
my opinion the proper way to investigate 
the matter is not to attach too much im- 
portance to mere verbal expressions used 
either in the texts or in the judgments of 
the Privy Council but to extract the true 
principle from them. 

Now, the kerta of the family being 
merely a Dana and «ot an absolute 
owner, the Hindu Law his like other sys- 
tems of law placed certain limitations upon 
his power to alienate property of which he 
is not the absolute owner. It appears to 
me, however, that the Hindu Law-givers 
could not have intended to impose any such 
restriction on his power as would virtually 
diequalify him from doing anything to im- 
prove the condition of the family. This is 
evident from the comprehensive expression 
“for the sake of the family” or “for the 
purposes of the family” used in the old 
text of which the expression “benefit to the 
family is the modern translation, I think 
therefore that the only reasonable Itmita- 
tion which can be imposed on the karta is 
that he must act with prudence, and epru- 
dence implies caution ag well as foresight 
and excludes hasty, reckles#@ and arbitrary 
conduct. The manager will thus not? be 
allowed to enter into any transaction which 
may be speculative or fraught with risks or 
which may invole a possibility of loss to 
the family and the Oourts will not encour- 
age him either to part with the joint family 
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property or to encumber it merely in order 
to increase the immediate income of the 
property, because a prudent person will not 
sacrifice a certain and stable income in 
favour of the mere prospect of a better 
income. There are, however reposted cases 
in which in certain peculiar circumstances 
the alienation of apart of the joint family 
property by a karta for the acquisition of 
new property has been upheld: see 
Beni Madho v. Chan ler Prasad (12) ban 
Mohamad v. Bikso Mahto (13) and Jado 
Singh v. Nathu Singh (11). 

Now as I have already stated the peculiar 
feature of the present case i} that no less 
than seven adult members of the defen- 
dant's family with the knowledge available 
to them and possessing all the necessary 
information about the means and the re- 
quirements of the family were convinced 
that the proposed purchase of the new 
property was for tha benefit of the estate 
and sofar as the materials on the record 
go, they show that they were not guided by 
merely sentimental considerations, but acted 
asa prudent owner would have acted in the 
circumstances of the case. Indeed it hag 
not been shown to us that the property 
which was mortgaged in this cabe was of 
any particular utility to the family; on the 
other hand, there is evidence on the record 
to show that in village Simri, the defendants 
had acquired certain other proprietary 
interest and the consolidation of these 
interests had the effect of converting them 
from mere tenants, who had to pay a heavy 
rent to the landlord, into landlords, which 
fact by itself was of great advantage to the 
family. Besides, having regard to the atti- 
tude of allthe adult members of the family 
then living, it cannot be said that the plain- 
tiffs when they advanced the loan did not 
a@t honestly or that they had not good rea- 
Bom to be satisfied that Jang Bahadur was 
acting in this particular instance for the 
benefit of the estate. On the whole, there- 
fore, I am inclined to think that the learned 
Subordinate Judge was right in upholding 
the transaction. R 

The only other point which arises in the 
Mortgage suit is whether the high’ rate of 
interest at which the money was borrowed 
was justified in the circumstances of the 
case. The*learned Subordmate Judge has 
answered the point in favour of the defen- 
dants and he has given the plaintiffg a 
decree only for Rs. 7,000 edd which sum, 
was arrived at by calculating simple and 
not compound interest on tie principal sum 


at the réte of Rs. 15 percent. peg annum. e ~ 


. 
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Now it appears’ that the defendan!s.have 
already paid a sum of about Rs. 22,000 to 
the plaintiffs and that if the rate of interest 
mentioned in the bond is applied through- 
out, they would be entitled to a further 
sum of Rs. 49,000 cdd at the date of tke 
suit. These being the circumstances of the 
case, there was no real controversy between 

“the parties that the defendants were en- 
titled to some relief The parties were also 
dgreed that there is nothing per se wrong 

. or improper about compound interest being 
claimed by a creditor especially when the 
debtor dces not pay interest from year to 
year or at such periods when the interest 
is payable. Tie real dispute between the 
parties was confined to the rate of interest 
to be charged in the circumstances of the 
tase. Having, however, given careful con- 
sideration to the arguments addressed to us 
oh the. subject, we have come to the con- 
clusion that the „decision of the learned 
Subordinate Judge, which was based not 
only upon the evidence adduced before him 
but upcn his knowledge of the local condis 
tions, should be upheld. 

The only point which remains to be cun- 
sidered is one which arises in the money 
suit based upon the Aundis and it is whe- 
ther the entire joint family is liable for the 
debts contracted by means of these hundis. 
The first question to be considered is whe- 
ther the debt for the paymeaot of which 
these hundis were executed was a joint 
family debt, The arguments on this sub- 
ject were confined to two items only (1) an 
item of Rs. 4,000 which is said to represent 
the price of an elephant and a horse sup- 
plied by the plaintiffs to Jang Bahadur and 
(2) an item of Rs. 8,691 which represents the 
amount due by Jang Bahadur on account 

. of the collections or as it is called tawhil 
- of two villages Manikpura and Saksora of 
. which he was in charge on behalf of the 
. plaintiffs. Prima facie there seems to be 
considerable force jin the argument ad- 
vanced before us cn behalf of the defen- 
dants that these amounts cannot be regard- 
. ed as legal necessity. But here again the 
question has to be decided with reference 
to the pecfiliar circumstances of the case. 
Upon the evidence on the record there can 
be ne doubt shat these debts were regarded 
as legitimate debts not only by Jang Baha- 
dur but by All the. adult members of the 
family and when Jang Bahadur executed 
the hundi, hee exeeuted it with the concur- 
rence of all the adult members. There was 
no dispute before us that at least three 
Jpembers of the family, namely Jang*Baha- 
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dur himself, his son Binda and Janki 
Singh, who was according to the tase of 
the defendants themselves ‘the seniormost 
member and karta, werè present when the 
accounts weré gone into and ‘they accepted 
the accounts. It appears also that though 
the hundi was drawn by Jang: Bahadur, 
it was accepted by Janki himself. The 
circumstances of the case thus strongly 
svggest that the tawhtl mcney for which 
the hundis were executed must have been 
spent on the legitimate needs cf the family 
though naturally owing to lapse of time 
and because the defendants -are.not willing 
to disclose the true facis the, evidence. as to 
how the money was actually spent is not 
available. As to the price of the elephant 
and the horse, it is contended that they 
are more in the nature of aluxury than 
necessity but in determining the question 
one cannot ignore the circumstances under 
which the family was placed and the fact 
that the elephant and the horse werein use 
of the entire family and regarded as the 
common property. This is virtually. con- 
ceded in the evidence of one of the defen- 
dants himself. Besides, if the view, which 
seems to me to be fully justified by the 
evidence and the probabilities of the case, 
is correct that the debts covered by the 
hundis had been virtually contracted by all 
the adult members of the family through 
Jang Bahadur, all the defendants must 
necessarily be liable to pay the debts, 
because they are Songs or grardsons of one or 
the other of the adult members. 

The question which still remains to be 
considered is whether in those cases where 
the manager of a joint family borrows 
money on & hundi or promissory note to 
meet a joint family necessity the other 
members of the family may be sued on the 
hundi or promissory note. The question 
has arisen in many cases in connection with 
a promissory note, but as both a promis- 
sory note and a hundi are negotiable instru» 
ments, it is clear that the answer must be 
the same in each case, Jt appears that 
before the decision of the Judicial Oom- 
mittee in Sadasukh Jankidas v. Kishan 
Per.had (15) the view which prevailed in 
severat High Oourts was that all the 
members of a,joint family were liable 
to ba sued on a promissory note executed 
by the manager of the family alone, pro- 


(15) 46 O 663; 50 Ind. Cas. 216; AI R 1918 P 0146; 
46 IA 33; 290 LJ310;17 A L J405:25 MLT 258: 
36 M L J 429, 21 Bom. LR 605; 1U P LR (PO) 37; 
(1919) M W N 310; 23 O W N 937; 10 L W 143; 12 Bur. 
LT 160 PO) * X . 
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vided that it was eslablished that the 
money wae: borrowed on the promissory 
note for jcint family purposes: see Krishna 


Ayyarv. Krishnasami Ayyar (16), Nagendra 
Chandra Dey v. Amar Chandra Kundu 


: 117) and Baisnab Chandra De v. Ramdhon 


Dhor (18). Since that decision, however, 
there has arisen’ a conflict of opinion 


“among the High Oourts with the result 


.that while in some cases the view expressed 


in older cases has been adhered to: see 
Kvrishnanand Nath v. Raja Ram Singh (19), 


‘ Bhagwan: Singh & Co. v. Bakshi Ram (20) 
‘and Tikam Chand v. Sudarsan Trigunait 


(21). in. others it has been held that the 
manager of a joint family cannot by 
executing a promissory note in his own 


‘name bind the other members of the family, 


ro other names appearing on the document 


‘as these to be charged: see Sreelal Mang- 


“tulah v. Lister Antiseptic Dressing Co., Ltd. 


‘judgment 
“which was quite sufficient for the purpose. 


(22), Hari Mohan Ghosh v. Sourendra Nath 
Mitter (23), Kutti Ammu v. Purushotham 
Doss (24) and Birkeshwar Raut v. Ram 
Lochan Pandey (25). Jn Sirikant Lal v. 
Sidheshwari Prasad Narain Singh (26) 
I had the occasion to deal with the matter 
at some length but out of deference to 
the decision of a Division Bench of this 
Oourt in Birkheshwar Raut v. Ram Lochan 
Pandey (25). I preferred to rest my 
in that case on another point 


As, however, the question is an important 


‘one and it has been raised repeatedly in 


. Pershad 


this Court as well as in other High Courts, 
it appears to me to be necessary to decide 
it in the present case. 

In Sadasukh ` Jankidas v. Kishan 
(15) tketr Lordships of the 
Judicial Ocmmittee had to deal with a case 
in which the chief question to be decided 
was whether on certain hundis executed by 


acertain person without disclosing that he 


(14) 23 M 597, 
` (17)7 0 WN 725. 
a8) 11 0 WN 139. 
(19) 44 A 393; 66 Ind. Cas. 150; AIR 1922 All, 116; 
20 A L J 233. z 4 
(20) A IR 1933 Lah. 494; 149 Ind. Cas, 556;6 R L 
5 ra 


705. 
(21) 14 PI, T623; 144 Ind. Cas. 325, A I R,1933 Pat. 


263; Ind. Rul. (1933) Pat. 230. 


(22) 52 O 802; 89 Ind. €as. 328; AIR 1925 Cal 
1062; 29 O W N828. £ 
(23) 41 O L J 535; 88 Ind. Oas. 1025; A PR 1925 


“Cal. 1153, 
(24) 21M L J 526; 8 Ind, Oas. 851; (191) LM WN 
45; 9M L T120. 
. (25)16 P LT 117; 154 Ind. Cas, 95; A I R 1934 Pat. 
629; 7 R P 417. 
. (26) 18 Ë L, T 527; 170 Ind. Oas. 357; AIR 1937 


Pat. 455; 16 Pat. 441; 3 B R714; 10 P 97, 
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wag, acting as an agent for another person 
he could be heard to say that he had exe- 
cuted the hundis not on his own behalf but 
on behalf of an undisclosed principal. Their 
Lordships of the Judicial Committee decided 
that the plea was not available to him and 
observed as follows: 

“It is not ‘sufficient that the principal's name 
should be “in some way” disclosed, it must be 
disclosed in such a way that on any fair interpre- 
tation of the instrument his name is the real name 
of the person liable upon the bills.” ° 

“Their Lordships’ attention was directed to sa. 26, 
27 and 28, Negotiable Instruments Act of 1884, 
and the terms of these sections were contrasted with 
the corresponding provisions of the English Statute. 
It is unnecessary in this connection to decide 
whether their effect is identical. It is sufficient 
to say that these sections contain nothing inconsistent 
with the principles already enunciated, and nothin, 
to support the contention, which is contrary to all 
established rules that in an action on a bill of 
exchange or promissory note against a person whose © 
name properly appears as party to the instrument, it 
is open either by way of claim or gefence to show that 
the signatory was in reaMty aeting for an undisclosed 
principal.” 

Now, there can be no doubtthatif the 
manager of a joint family acted merely as 
an agent for the other members, the 
principle laid down by the Judicial 
Committee would be fully applicable to a 
hundi or a promissory nole executed by 
him; but as I ventured to point out in 
Sirikant Lal v. Sidheeh:vari Prasad Narain 
(26) the Hindu joint family is an institution 
peculiar to this country and Hindu Law 
gives its karta the power to contract loans 
to meet a family necessity or for the benefit 
of the family according to his own discre- 
tion and without any express authority from 
the other members of the family. A manag- 
ing member cannot thus be regarded as a 
mere agent for the family, because he is 
himself a member of the family and having 
regard to the powers which vest in him 
he may well be 
*regarded as the principal. At any rate as 

was pointed out in Krishanand Nath v. 

Raja Ram Singh (19) a joint Hindu family 

being a legal person according te Hindu® 

Law, may be represented’ and may act 

through the managing member or the head 

thereof. Thus, in my opinion, the decision 
in Sadasukh Jankidas v. Kishen Pershad 

(15) could not have the effect of overruling 

the earlier decision: which propcunded the 

view thht, if money was borrowed on a 

promissory note by a manager for the 

beretit cr necessity of the joint family, the 

other members of the famiky ina suit on 

the promissory note would be liable. The 

matter which is now before us seems to 

have” been very lucidly deqlt with py - 
4 à 

e . . 
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- Shephard, J. in Krishna Ayyar v. Krishna- 
. sami Ayyar (16) in the following passage : 
“At Common Law, a married woman and her 
. husband were both liable on her contracts entered 
into before marriage and the liability of the husband 
was in,no way dependent on or limited by the 
existence of property derived by him from his wife, 
: If, before marriage, she made a promissory note, 
an action could be brought against her husband and 
“her: see form in Bullen and Leake’s ‘Pleadings’, 
- Edition 3- Byles on ‘Bills’, p. 74, citing Mitchinson 
è v, Hewson(27). The Married Woman's Property Act, 
. 1882, altered the law by limiting the liability of 
“the husband to the value of his wife's property 
“acquired by him., There is, in this case, no joint 
liability, nor is the liability of the husband that of a 
surety, butit resembles it, inasmuch as any defence 
which would be opentothe debtor would equally be 
open to him; Beck v. Pierce (28,. It appeais to 
me that these observations apply equally to the 
` present case or to that of a Hindu father whose 
son is joined inan action for debt brought against 
‘them. If it is consistent with the English rule of 
law relating to bills of exchange Phat the husband 
may be joined in an action. against his wife, it is 
no less consistent with the law of this country 
that a member of*a Hindu family should be joined 
-in an action against the manager on a promissory 
note made by him. In the one case, as in the 
other, there is a liability which is, so to speak, 
external to the obligation arising on the making of 
the promissory note, and in both cases that liability 
is limited, while the liability of the maker is 
absolute ” 

It seams obvious that if a person suing 
on a promissory note executed bya Hindu 
father impleads nøt only the father but also 
the son as a defendant on the doctrine of 
the Hindu Law that ason is under a pious 
obligation to pay his father's debt, a Court 

“may pass a decree not only against the 
father but also against the son. I think 
_that the same rule would havs applied, if 
there had been an express enactment to 
the effect that in all suits where the 
manager of a Hindu joint family is sued on 
debts contracted fur family necessity all 
‘the members of the joint family would be 
‘liable and no exception, was made in that 
‘enactment with regard to suits based cn 
negotiable instruments. Ifitisso,I do not 
see how the posijion is altered, if the rule 
enunciated above, though not subject of 
an expr ss enactment is part of the law of 
the country. As I have poiated out on an 
-earlier | occasion, Hindu Law does nct 
recognize any distinction between the 
liability of the joint family when the debt 
isvontracted by its karta under a promissory 
vote or a bill ôf exchange and its liability 
-when the debt is contracted otherwise. 
Under that law all that is necessary to 
. make all tke members of the family liable is 
that the debt should have been contracted 

(27) (1797) 7? T R°348; 101 E R 1013. 

- (28) eo) 23Q BD 316; 58 L J QBS16;61 LT 
* 448; 38 W R29; 54 J P198. 
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for family necessity or for the benefit of 
the family. Where, therefore, these condi- 
tions are satisfied, I do not see on what 
ground a Court can refuse to grant a decree 
aguinst the other member of the family, 
unless it is compelled to do so by something 
to be found in the Negotiable Instruments 
Act or the principles underlying it. Tae 
learned Advoca'e appearing for the defend- 
anis read out tous various sections of the 
Negotiable Instruments Ac: but we found 
nothing in any of these sections which 
should preclude a\ourt from applying the 
principles of Hindu Law to a suit based on 
negotiable instruments. The learned Advo- 
cate for the defendants was further unable 
to show to us how the negotiability of the 
document or otherwiee affected can be 
retarded, if the rule of Hindu Law is applied 
to a suit based cn such an ‘instrument. 
Indeed, it would always be open to the holder 
of the instrument to sue the maker and the 
acceptor of the instrument and he need not 
sue all the members of the joint family, if 
he so chooses. He will also be entitled to 
avail himself fully of the benefit of the 
specific provision in the Negotiable Instru- 
ments Act which is to the effect that once 
the execution of the document is: proved, 
consideration will be presumed. He muy, 
however, waive the benefit of this provision 
and adduce direct evidence to prove the 
passing of consideration. Similarly, there 
should be nothing to prevent him if he has 
evidence in his pessession from proving that 
the maker of the instrument borrowed 
money to meeta family necessity and I do 
not see why if he succeeds in proving it, the 
Court should refuse to apply the Hindu 
Law on the subject, merely because the suit 
is based on anegotiable instrument. The 
matter, however, need not be pursued any 
further, because the view which I have 
ventured to put forward seems to me to be 
supported by the decision ofthe Judicial 
Committee in Abdul Majid v. Saraswati 
Bai (29). In that case an action had been 
brought by the plaintiffea two promissory 
notes exetuted by a person held to be the 
karta of a joint family andthe question to 
be decided was wnether the members of 
the joint family other than the karta could 
be made Jiabie on*them. Itis obvious that 
if the correct legal position is-that in an 
action based on a negotiable insirument, no 


person other than the makerof the instru-e 
199,15 P LT 99; 147 Ind. Oas. 1; AIR 1934 PO 4; 
30N L R 60; 61 I A 90;100 WN 1281; 6 R P O48; 66 
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ment can, in any circumstances, whats.ever 
be heideto be liable, the case might well 
have been disposed of by the Privy Council 
on that ground alone. Their Lordships, howe 
ever, found it necessary to decide whether 
the particular sums for which the action 
was brought hid been borrowed for the 
purpose of the joint family business and 
they dismissed the action against the mem- 
bers other than the karta on the ground 
that the evidence was not sufficient to prove 
the plaintiff's case. They also had to point 
out that when a promissury note is signed 
by the karta, there is no presumpticn that 
‘the borrowing was for the purposs of the 
joint family and the lender must prove it. 
In my opinion, this decision should set at rest 
all controversy on the subject and in this 
View it seems uanecessary for us to refer the 
matter toa larger Bench. I may state here 
tbat My Lord the Obief Justice who was a 
party to the decision in Birkeshwar Raut 
v. Ram Lochan Pandey (25), takes the same 
view of the matter. 
There is one peculiar aspect of the case 
to which our attention has been called by 
“the learned Advocate for the plaintiffs. It 
“appears that if the main pleas raised by 
the defendantsin these appeals are given 
effect to, they will be placed in afar more 
unfayourable position than they are under 
‘the decree passed bythe Subordinate Judge. 
Their main plea in the money suit is that 
there should be 4 money decree only against 
the heirs of Jhang Bahadur who drew 
the hundt and those of Janki who accepted 
it. It is true that if this plea is accepted, 
some ofthe properties which have been 
sold in execution of the decree of the S ib- 
ordinate Judge and passed into the posses- 
‘sion of the plaintifis may have to be retura- 
‘ed lo them. On the other hand if we accept 
the case of the defend .nts that no mortgage 
decree in the mortgage suit can be passed, 
‘because the mortgage was not jussified by 
legal necessity, the defendants are, as was 
‘conceded by them, faced with this position 
that there must bg a money decree net only 
against the seven adult members wh) 
approved of and affirmed the mortgage 
transaction but alsoagainst the other defend- 
antg who are the sons and grandson» of 
these persons. Itis alsoenot disputed that 
in that case the money decreé will have to 
be To not merely for the sum of 
Rs. 7,000 for which a decree has been passed 
“by the Subordinate Judge but for the sam 
of Rs. 49,000. Thus the result will be that 
the plaintiffs will Lave a decree for the 
large sum: of Rs. 49,000 against all the de- 
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fendants in the mortgage. suit and the 
money decree passed by the Subordi- 
nate Judge will bs upheld’ with this 
modification, that it will be enforceable only 
against the shares of the heirs of Jang 
Bahadur ard Janki. Such a situation even 
the defendants cannot possibly “contem- 
plate with equanimity and their Advocate 
frankly conceded before us that a decree in 
these terms will be cf nouse to them. In 
the result both the Appeals Nos. 10 and 113 
as well as crossobjection in Appeal No, 113 
are dismissed, but, in the circumstances of 
the case, we would direct the parties to 
bear their respective costs in this Court. 16 
seems also unnecessary to fix a fresh period 
of grace, for the mortgage decree passed 
by the learned Subordinate Jndge is up- 
held. ` 

Courtney-Jerrell, J.—I Have carefully 
read and considered the clear and careful 
judgment prepared by my brother Fazi 
Ali. I agree entirely with his opinion on 
the facts and on the law and have nothing 
to add. 


8. Order accordingly. 





MADRAS HIGH COURT 
Oivil Suit No. 319 of 1934 
August 1, 1938 
VENKATARAMANA Rao, J. 
T, Q. RAJAN —PLAINTIRE 
versus 

ASIATIC GOVERNMENT SECORITY 
LIFE ASSURANCE Co., LTo.—DEFENDANT 


Insurance—Premiums — Date of grace-—Should be 
eomputed from next date after due date—Construc- 
tion of policies—Rules to be observed, _ 

When a policy provides that premiums should be 
paid on certain fixed dates and in order that the 
policy may not lapse, allows certain days of grace 
wighin which the premium has to be paid, the daye of 
grace must be computed from the next day after the 
du8 date, fixed for the payment.of the premium. 
InreNorth, Hx parte Hasluck (1), relied on. 

It is a eettled rule of construction of Insurance 
policies that provisions relating to forfeiture should 
be construed in favour of the assured and against 
the company. Again, another well-revognized princi- 
ple is that where the computation is for the benefit of 
the person affected, as much time should be given as 
the language admits of, and where itis to his detri- 
ment, the language should be considered 8s strictly 
as possible. Mckenna v. City Life Assurance Co. 
(2) and Stuart v. Freeman (3), relied on, 


Messrs. S. Parthasarathy and V. °K. 
Thiruvenkatachari, for the Plaintiff. 
Mr. K. Krishnaswami Ayyengar, for 


Mr. V. Rajagopalehari and Mr. C: Dheena- 


dayalu, for ths Defendants. h : 
Judgment.—This is an. action for the 

recoverysof the, sum of Rs. 5,000 and 
< . 
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interest payable’ on a life policy issued 
by the defendant company on the life 
of. Thiruvengadatha Ayyanger, the father 
of the plaintiff in July 1923. Under the 
terms of the policy, the premium had to 
be paid-quarterly during the whole period 
of the life of the assured on the third 
day of every July, October, January and 
April. The policy witnessed that provided 
the company received ihe premiums as 
set out in the schedule thereunder, the 
company would on due proof of the occur- 
rence of tha event described in the schedule, 


of the age of the life assured, and of title, pay. 


to the person to whom the assurance was 
granted, or his executors, administrators 
or assigns, the sum assured as stated in 
the schedule. ‘lhe event mentioned in 
the schedule was tke death of the: assured 
and, as already slated, the premiums were 
to be paid quarterly on the dates specified 
above. The poligy further provided that 
the policy and the sum thereby assured 


should be subject to the conditions endorsed - 


thereon. On the back of the policy are 
endorsed certain rules under the heading 
“Privileges and Conditions,’ and Rules 
Nos. 9 and 10 are relevant for the purpose 
of this case. They are as foliows: 

“IK —Days of Grace:—Thirty days of grace are 
allowed for the paymeat of annual, half-yearly and 


quarterly premiums while only fifteen days of grace - 


are allowed in case of monthly premiums. If the 
premium be not paid within the days of grace, 
policy will lapse and be null and void. 

X—Revival of Lapse Polices:—A policy lapses to 
the company by non-payment of premium due within 
the days of grace allowed, but it may be revived 
within one year from the date on which the unpaid 
premium becomes due,on production of evidence 
satisfactory to the Directors as to the health and 
habits of the assured and on payment of all arrears, 
together with a penalty of four annas per month 
or part thereof on each Rs, 500 sum assured.” 


The quarterly premium due on July 3, 
1933, was paid by the assured ori August 2, 
1933. The defendant company wrote to the 
assured that the premium was not paid with- 
in the days of grace allowed ard that 
according 10 them, the last day of grace 
éxpired on August l, and they, therefore, 
desired him to furnish them with a declara- 
tion of good health in order to revive the 
policy which according to them had lapsed. 
The assured accordingly sent a declaration 
of Realth witich was accepted and the assured 
paid the the nex? quarterly premium due in 
October and died thereafter on November 5, 
1933. The plainiiff as son and heir 
brings thi? suit’ for the recovery of the 
amount due under tLe policy, the assured 
_ having died intestate. The’ plaintiff was 
e forced to bring this action as the defen- 

d e 
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dant company declined to pay the 
amount on the ground that the dectaration 
of health furnished by the assured wis 
false to the knowledge of the assured 
and, therefore, the policy must be deemed 
to have been forfeited by reason off the 
falsity of the declaration and the plaintiff 
was, therefore, not entitled to claim any- 
thing. The case of the plaintiff is that 
the amount of the premium was paid in 
time in accordance with the terms of the 
policy and there was no lapse, but 
the assured, acting on the incorrect and 
untrue representalion made by the defen- 
dant company, furnished them with the 
declaration of health and as the policy 
had not in faci lapsed, the plaintiff is 
entitled to the amount claimed. ‘The defen- 
dant company in their answer persist in 
their contention that the policy had lapsed. 
Their plea in regard thereto 18 thus set outin 
paras. 4 and 11 of their writien statement: 

“4 The defendants state that the deceased failed to 
pay the quarterly premium due on July 3, 1933, 
within the days of agree allowed by the rules of 
the company, viz., 30 days from and inclusive of 
the due date, and the policy No. 445 thereby 
became lapsed tothecompany. The deceased, how- 
ever, paid the amount of the said premium to 
defendants’ benkeis at Madras on the dist day 
from the due date, but as the said payment was 
thus late by one day, the defendants called upon 
the deceased to furnish to them a declaration 
of good health in accordance with their rules and 
the deceased complied wih the defendants’ require- 
“ment by sending them a declaration of good health 
dated August 18, 1933. f 

11. The defendarfs submit that in any case the 
deceased having accepted the calculation of the defend- 
ants and complied with their requirements by sending- 
the declaration of good health, the plaintiff is estopped 
from contending that there was no lapse,” 


The main question, therefore, for decision 
is whether the policy had lapsed. Two 
issues haye been raised in regard thereto ` 
which are Issves Nos. | and 2, namely: 

“1, Was the premium due on July 3, 1933, paid 
beyond the days of grace, and was there a lapse 
of the policy on such account ? h 

2. is the plaintiff estopped from contending that 
there was no lapse for the reason alleged in para, il 
of the written statement?” : i 

It ig the contention ofethe plaintiff that 
he is. entisled to pay the umount of the 
permium on August 2, Lecause it was 
the last day of the 30 days of grace 
allowed under r. 9 relating to the privileges 
and conditiong set? cut above. It is the 
convention of the defendant that the last 
day of grace fell on August l, because 
according to them the day of computation 
for the days of grace begins from July 3, 
and the riek commences frum the midnight 
of July 2. The question reajly*turus upon 
the languagé of the policy, According to 
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the terms: of the policy the quarterly 
premium fcr the quarter commencing in 
July, 1933, was payable on July 3. ‘That 
is the date given in the Schedule to the 
policy. A privilege has been accorded 
to the assured for his benefit by giving 
30 days of grace to avoid the pvlicy 
lapsing. Therefore, these days of grace 
must prima facie be deemed to be in 
addition to the date already provided in 
the body of the policy. The language of the 
Policy itself indicates the difference in idea 
between the two dates, the one being the 
day on which the amount becomes due 
and the other being the day up to which 
the amount of the premium is payable, 
Therefore the day of grace must be com- 
puted from the next day after tte due date. 
It is as if the policy had stated that 30 days 
of grace were allowed from the due date for 
the payment of annual, half yearly and quar- 
terly premiums. Therefore, according to the 
plain meaning deducible from the language 
of the pclicy itseems to be clear that the day 
following the due date must be the first 
day of grace. In construing these policies 
two principles have to be kept in view. 
Rule 9 confers a privilege and also imposes 
a forfeiture or penal'y. It is a settled 
rule cf construction that provisions relaie 
ing to forfeiture should be construed in 
favour of the assured and against the 
company. Agaih, another well-recognized 
principle is that where the computation is 
for the benefit of the person atfected, as 
much time should be given as the language 
admits of and where itis to his detriment, 
the language should be considered as 
strictly as possible.’ The principle was so 
stated by Lord Esher in construing a pro- 
vision of the English Bankruptcy Act of 
1890 in In re North; Ex parte Hasluck (1) 
at p. 270*, but the same principle is also 
applicable to contracts. 

According to the plea of the defendant the 
assured will not get 30 days of grace but 
only 29 because he was entitled to pay the 
premium until the last business hour on 
July 3. It would*certainly operate to his 
detriment if the due date is not excluded. 
The expression “days of grace” appears to 
have been taken frcm the law relating tg the 
law merchant where it hgs a well recognized 
connotation. The expression in that law 
means that certain days are allowed to*the 
acceptor of a bill or the maker of a note in 
which to make the payment in addition 

(1) (1895) 2 Q B 264; 64 LJ Q B 634; 14 R 436; 72 L 
T 854; 2 Mangon 326; 59 J P 724. 

*Page of (1895'e2 Q. B.—|Ed] ` 
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to the time contracted for .by the bill or 


note itSelf. Originally such time was allow- 
ed by custom as a matter of grace or 


favour. Subsequently, custon hardenedinto ` 
law and was confirmed or established as 


such in many countries by legislation—vide 
the Englhsh Bankruptcy Act, s l4ànd t'e 


Negotiable Instruments Act, s. 22. The © 


rule of computation, whers the matter is ’ 
not provided for by legislation, has always 
been thatthe day upon which the negoti- < 
able paper becomes due and payable is 
not to be counted and the following day | 
is the first day of grace. The same 


principle seems to have been adopied in ` 


the insurance law: vide Macgillivray’s Law 
of Insurance, 1912 Edn. at p. 248 on the 
object and meaning of the days of grace 
in an insurance policy. There appears 
to be no reported caseon the point, but 
I find the ju€gment of Scrution, L. J. in ' 
Mckenna v. City Life Assuranae Co. (2), ine 
structive. In that cas a question arose on 
the construction of the terms of a life policy | 
as to when the premium became due within 
the meaning of a condition in the 
policy. In order to appreciate the rele», 
vancy of the case it is necessary to g.ve 
two or three conditions which were con- 
sidered by the learned Judge. Unter the ’ 
terms of the policy, the company coves, 
nanted that if the assured saould ‘on or, 
before the last day of every succeeding - 
January, April, July and October there- 
after until the death of the assured pay~ 
to the company the premium of 43, the. 
defendants would pay the sum so insured: 
upon toe death of the assured.: By the’ 
conditions of the policy it was provided , 
as follows: . 

“Oondition 2: Thirty days of grace, without liabili-- 
ty tu fine, ars allowed for the payment of cach 
renewal premium 

Condition 3; This policy shall not lapse by non- 
payment of any renewal premium before the expir- 
ation of three calendar months from the day on which 
such premium shall be due, i 

Condition 17: Any policy which has acquired a 
surrender value will not immediately lapsee if a. 
renewal premium be not paid within the days of 
grace but will be kept in force, for twelve calendar 


months from the date upon which the last premium: 
became due" 


The assured paid all the premiuins upon 
the policy down to and including the pre- 
miums payable on April 30, 1915,ea. 
which datetkge policy had acquired under 
the terms of ihe conditions a surrender 
value. Subsequently the assured djed. 
The legal representative’ wagsjin doubt, 


whether to claim the surrender value or, . 


12) (1919) 2K B491; 88 LJK B 1223, 199W O& 
I Rep, 30%. . n 
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to go on paying the premiums. On 
August 7, 1916, she decided to continue*the 
premiums and tendered the amount in 
arrear through her sclicitor which the 
company declined to take. The questicn 
therefore was whether she had a right to 
pay the premiums. The exact language 
used in the condition was ‘from the date 
upon which the last premium became due.” 
if the twelve months was taken from July 
31; when ihe last premium became due, 
the tender on August 7, 1916, was more 
thon twelve months but it was contended 
that ifthe days cf grace were taken into 
consideration it would be within time. 
On the exact language of the policy, 
Scrutton, L. J. decided that the premium 
must be deemed to have become due only 
on July 31. The learned Judge puts the 
question thus: “When did the premium 
become due? Did it become due within 
the meaning of the policy on July 31, or 
Augut 30?” The “date ‘August 30,’ is very 
significant because it is the last day of 
grace according to condition No: 2 of tLe 
policy being thirty days excluding July 
31. This is how the learned Judge inter- 
preted conditicn No.2 cfthe policy thus 
indicating that the day following tLe due 
date isthe first day of grace. The condi- 
tion relating to the days of grace which 
Scrutton, L. J. was construing was the 
same asthat in the policy in question. 
Then the learned Judge proceeds thu; : 

“A similar question might have arisen under the 
Bills of Exchange Act, but there it is expressly 
provided that‘the bill is due and payable on the 
last day of grace.’ In this case I come tothe con- 
clusion that a premium becomes due on the day 
specified in the body of the policy as the day on or 
before which it isto be paid asa condition of the 
company’s liability to pay the sum assured.” 

He then refers to the judgment of 
Mathew, L. J. in Stuart v Freeman (3), as to 
the correct meaning of the term ‘days of® 
grace’ thus. He said: . 

“In my opinion the correct view as to the days of 
grace allowed by the terms of this policy is that 
if payment is made withif the time mentioned, it is to 
be taken to have been made on the day appointed for 
payment, and is to have the same effect as if it 

ad been made on that day, thereby drawing a 
distinction between the date up to which the pre- 
mium continued payable and the date when it be- 
came due,” 

This decision, so far as it 


; oes, supports 
my view. I ħcid in 7 E 


this case that the 


. last day of grace*fell on August 2, 1933, 


and the payment was made in accordance 
with the terms «f the policy and the 


policy did ndk lapse. Mr. Krishnaswami 

(8) (1903) 1K B 47; 72L JK Bu. j; 
TLE 2451 WR 21. NRUN A » 
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Ayyangar has not been able to cite any - 
authority in support of the Position he 

contended for and he also conceded that 
no question of estoppel arises in the 

view I have taken, and other issues also 
do not arise. The plaintiff will, therefore 

be entitled to judgment for the amount 
claimed with interest and costs, But the 
decree will not issue until the plaintiff 
Produces a succession certificate entitling 
him to claim the amount. Time for pro. 


ducing the succession certi 
ertliicat 
months. ae Woe 
N.-D. Suit decreed. 


ee 


_PATNAHIGH COURT 
Oivil Appeal No. 179 of 1933 
April 16, 1937 
Agarwal, J. 
GAYA SAHU— PLAINTIFF—A PPELLANT 
versus 
DEBARCHAN BHOKTA—Dazrvenpant 
eam — RESPONDEAT. 
_ Landlord and tenant—Custom i iai vi 
in Sambalpur District—Custom sa at Pst 
of Punchas to allocation of house site if ap ae a 
site on which house stands and is” abandoned a i 
Occupation of house siie by person as monthly 
tenant—Whether entitled to compensation For im 
ah ents, on sieton. a 
e custom in Guontiai village in the Distri 
Sambalpur requiring th Saario of 
the ullucation {OF the sanak a Pantes fon 


person also applies toa site on whith a house stands 


he only to new 
ether t. i 
be a new one or an abandoned one on which ¢ hows 


consulted before 


_A tenant is not entitled to Compensation on hig 
he goes into occupation 


C.A. from the appellate decre 
A ; e of the 
cau Jul Sambalpur, dated August 29, ` 

Mr. B Mohapatra for Mr. l 
a SPpellané. ý E Spe for 

r. B. C. Chateiĵi, for the Reg on 

Judgment.—Tbkis appeal eN a 
house gite in a Gaontiai village in the dis- 
trict of Sambalpur. „One Ramchandra o 
ratyat of the village, surrendered his rai jai 
land #nd hemestead and abandoned ine | 
Thereupin by arrangement with the canine. 
dar, the defendant touk possession of th 
homestead. Aboui six months later ihe 
gamindar settled the raiyati land, with the 
plaintif, and with the consent ef the Pais 
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chas, allotted the house site also to the 
plaintif. Tre plaintiff now seeks to eject 
the defendant from the house site. The 
latter, however, set up a permanent tenancy 
in the site. He says that. on the abandon- 
ment of the land by Ramchandra, the 
zamindar settled the site with him pere 
manently by a paita. The zamindar on the 
other hand, who has deposed in the case, 
states that he allowed the defendant to 
occupy the land on a montbly rental of 
8 annas and that when the raiyati land 
was settled with the plaintiff in January 
1931, the defendant promised to vacate the 
house site by the end of Chait of that year 
but that he has failed to doso. The first 
Court disbelieved the defendant's story that 
a patta had been granted to-him or had 
been lost. He decreed the plaintiff's suit 
on a finding that the house site had been 
allotted to him by the zamindar with the 
consent of the Punchas. The defendant 
‘appealed and succeeded befcre ihe Appel- 
late Court which found that the site had 
been permanently settled with the defen- 
dant.’ Tha Appellate Court did not upset 
the finding of the first Court that the 
defendant Lad failed to prove the loss of the 
patta cn which he bases his claim but con- 
tented itself with reciting that the defen- 
dant had stated that the patta was missing. 
The trial Oouyt had examind the evidence 
with regard to this alleged loss and has 
come to the conclusion that that evidence 
did not support defendanfs case that the 
patta had-been granted or was missing. In 
the absence of reliable evidence that the 
patta wag missing, secondary evidence of 
its contents is not admissible, so that in 
effect, there is no evidence of the permanent 
nature of: the tenancy which, it was open 
to the Appellate Court to accept unless it 
first came to a finding reversing the deci- 
sion of the trial Court that the patta had 
not been lost. 


Another question arises, however, namely 
whether the settlement of the house site by 
the landlord with the plaintiff.is valid. In 
Mr. Hamid's Final Report of the Land 
Revenue Settlement of the Sambalpur Dis- 
trict, Appn. O. P. No. 30, relatirg to 
the wajib-ul-arz for Gaontigi villages of the 
district, if is noted that there isa village 
custom that the allocation of house sites 
will be done by the lambardar and Pun- 
chas. The custom is stated to be that 
every cultivator is entitled to a site for 
his houses free of rent. If he abandons his 
holding, he foses bis right to the house site 
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but he is entitled toremove the building. 
materials within one month of the site 
being given away to another. It was held 
by the Appellate Court that the custom 
requiring the consent of the Punchas for 
the allocation of the house site tọ a parti- 
cular person does not apply to a site on 
which a house stands and which has been - 
abandoned, but only to new sites and new 
villages. That interpretation of the custom 
is not borne out by the statement in ¢lfe 
settlement report. After setting out that a 
cultivator is entitled to a house site and the 
consequence of his abandoning his holding, 
the report goes on to state that he is 
entitled to dispose as he pleases of the 
material of any structure he may have 
erected on the site provided he does so 
“within one month of the site being allotted - 
to another person.” Reading the word 
‘allotted’ in that section with the remainder 
cf the paragraph which States that the 
allocation of house sites’ will be: done by 
the lambardar and Punchas,: it appears to- 
me that whether the site bea new one or; 
an abandoned one on which a house is 
standing, the Punchas must be consulted 
before it can be allotted to a, cultivator. 
The decision of the Court below, therefore 
is, in my view, wrong on this point and. 
must be reversed and the suit decreed. Š 


The learned Advocate for the respondent 
states that the defendant had erected struc» 
tures on this land and that he is entitled 
to compensation, but does not referto any 
authority on this or point out any section 
of the statute which entitles him to com- 
pensation in a case where a tenant goes into: 
occupation of a house site on conditions 
which do not entitle him look upon him- 
self as anything but a monthly tenant. In- 
those circumstances if the occupier spends 
money on the improvement of the site, he 
does soat his own risk. The appellant is’ 
entitled to his costs throughout. = 


Be Suit decreed,- 


‘_ @ 
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FEDERAL COURT j 
Reference No. 1 of 1938 
December 2, 1938 
Gwyer, C. J., SULAIMAN AND JAYAKAR, JJ. 


In the matter of Tue OENTRAL PRO- 
'VINCES anno BERAR SALES cr MOTOR 


SPIRIT ano LUBRICANTS TAXATION 
. AOT, 1938 (CENTRAL PKOVINGES anp 
< BERAR ACT No. XIV op 1938) 


AND 
"In the matter of A SPECIAL REFERENCE 
UNDER SECTION 213 or Tua GOVERN: 
MENT or INDIA ACT, 1935. 


C. P. and Berar Sales of Motor Spirit and Lubri- 
cants Taxation Act (XIV of 1933)—Provisions of 
Act, if ultra vires—Government of ‘India Act, 1935, 
» (25 .& 26 Geo, V. Ch. 42), s. 100, Sch. VII, Lists 1 

and If—Value of decisions of Canadjan, Australian 
and United States Courts in interpreting Act—Princi- 
iples guiding inteypretation—Expression “Taxes on 
the Sale of Goods’, whethew co-eztensive with “turn- 
over taz” or “sales tax"—White Paper and Joint 
Select Commitee Report, tf can be referred in con- 
| strutng eniries tn Lists I and IJ—Relevancy of 
previous legislative practice—Wh le interpreting Pro- 
vincial Legistuture Act, thu at would diminish 
Central Revenue, if can be cosidered. 

Per Gwyer, O. J., Sulaiman & Jayakar, JJ., concur- 

ring.—The power to make laws with respect to 


duties of excise given by the Constitution Act to` 


_ the Federal Legislature is to be cunstiued as a 
. power to impose dutieseof excise upon the manu- 
facturer or producer of the excisable articles, or 
at leasbab the stage of, or in connection with, 
manufacture cr production, and it extends no 
further, Thus, the Ventral Legislature will have 
the power to impose duties on excisable articles 
before they become part of the general stock of the 
- Province, that is to say at the stage of manufacture 
or production, and the Provincial Legislature an 
exclusive power to impose a taxon sales thereafter. 
Consequently the Oentral Provincee and Berar Sales 

` of Motor Spirit and Lubricants Taxation Act, 1938, 
not ultra vires the Legislature of the Central 
roviuces and Berar. . £68, col. 2; p. 1/0, col. 2; p. 
173, col. 1.] Een Wak AR 
Per Sulaiman, J.—There is really nothing abfo- 
lutely irreconcilable between excise duty mentin- 
ved in Entry- No. 45 of uist 1 andtax on retail 
sales incluaed in Intay No. 48 of List Il, 
Government of India Act. They can be mutually 
` exclusive, 50 asnot to bring ın operation the pro- 
_ Visions of s. 100at all. Excise duties can be impos- 
ed by tne Centre-on motor spirits and lubricants 
‘manufactured or produced atthe place or in the 
Province of their origin, while the Ventral Provinces 
and Berar®can impose a tux on the retail sale 
` of all such goods (both Foreign and Indian, within 
the Province. Giviug to the words “:axes on the 
salok goods” .as used in the Provincial Legislative 
List, Entry No. 4? their ordinai and natural 
meaning, and comparing them with the words 
duties of excise on goods manufactured or 


> H +o . pro- 
¿duced in india” as, used in the Federal List, 
dintry No. 48 the tax onthe retail sales to the 


consumers is in pith and substance not an excise 
duty, and therefSre, the Central Provinces and 
‘Berar Saleg of Motor Spirit and Bubricants 
* Taxation A86, 1938, and all the provisions thereof 


480~21 & 22 
` e 
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are not ultra vires of the Legislature of theCentral 
Provinces and Berar. [p. 1v2, col. 2; p. 190, col. 1 ] 
Per Jayakar, J.—As regards goods centrally 
excisable, taxes on their sale within the Province for 
purposes of consumption, when such taxes are in no 
way connected with their production, manufacture, 
etc, within the Province, but are imposed on their 
sale inthe Province merely as existing articles of 
trade and commerce, should be exclusively within 
the competence of the Provincial Legisluture. Save 
as aforesaid, all duties of excise on those goods, 
whether levied and collected at the stage of manu- 
facture, production or any subsequent stage up to 
consumption (exclusive of sale in the Province, as 
stated above), should remain exclusively within the 
competence of the Centre. A corollary of this rule 
will be that the residuary powers, if any, of levying 
and collecting excise duties on those goods (saveon 
their sales as aforesaid) will remain exclusively 
within the competence of the Central Legislature, 
In other words Item No. 45(List I) may be said to 
contain a general power to levy an excise duty at all 
stages. As an exception tothis a portion of the 
power is cut cut and allecated to the Provinces 
under Item No. 48. (List II). It operates as an 
exception to the general power conferred by Item 
No. 45. Consequently the tax levied bys. 3, 0. P. 
Act, falls within item No. 48 of List IL and hence 
the provisions of that Act which affect the taxation 
of motor spirit and lubricants manufactured or 
produced in India are intra vires the O. P. and 
Berar Legislature. The remaining provisions of the 
Act being incidentalto the charging sections, will 
also be valid. [p. 199, cols. 1 & 2.] 
The decisions of Canadian and Australian Courts 
are not binding upon Indian Courts and still less 
those of the United States, but, where they arb 
relevant, they will always be listened to in Indian 
Courts with attention and respect, as the judgments 
of eminent men accustomed to expound and illumine 
the principles of jurisprudence *simiiar to that in 
India, but there age few subjects on which the 
decisions of other Courts require‘to be treated, with 
greater caution than that of federal and provincial 


< powers, for, in the last analysis, the decision must 


depend upon the words of the Constitution which 
the Court is interpreting; and since no two Con- 
stitutions are in identical terms, it is extremely 
unsafe to assume that a decision on one of them can 
be applied without qualification to another, This 
may be soeven where the words or expressions used 
are the same in both cages; for a word or a phrase 
may take a colour from its context and bear different 
senses accordingly. |p. lua, col. 2.) 

The provisions of an Act like the Government 
of India Act, 1935, should not be cut down by a 
rarrow and technical construction, but, considering 
the magnitude ofthe subjects with which it pur- 
ports toe deal in very few wogds, shoulu be given 
a large and liberal interpretation, so that the 


. Central Government, to a great extent, but within 


certain fixed limits, may be mistress in her own 
house, as the Provinces, to a great extent, but 
agaii® wilhin certain fixed limits, are mistresg in 
theirs, Henrietta Mugr Mdwurds v, Attorney~ 
General for Candia (36), relied on, [p. 190, col, 2.) 

Inean enquiry whether a certain Actis ultra vires, 
the Provincial Legislature, the Oourt must ascertain 
the true nature and character of the challenged enact- 
ment, its pith and substance ; and not the form alone 
which it may have assumed under the hand of the 
draftsman, Attorney-General for Ontario v, Recipre- 
cat Insurers (28), reliedon. [ibid] . 

Where theresis an absolute juritliction vested in 
a Legislature, the lawe promulgated by it- must take 
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effect according to the proper construction of the 
language in which they are expressed. But where 
the law-making authority ig of a limited or qualified 
character, obViously it may be necessary to examine, 
with some strictness, the substance of the legislation, 
for the purpose of determining what it is that the 
Legislature is really doing. Attorney-General for 
Ontario v, Reciprocal Insurers (28), relied on. [ibid ] 

Even where there has been an endeavour to give 
pre-eminence to the Central Legislature in cases of a 
conflict of powers, in some cases where this apparent 
conflict exists, the Legislature could not have in- 
tended that powers exclusively assigned to the Pro- 
vincial Legislature should be absorbed in those given 
to the Central Legislature. It is the duty of the 
Courts, however difficult it may be, to ascertain in 
what degree, and to what extent, authority to deal 
with matters falling within these classes of subjects 
(mentioned inthe Central and Provincial Lists) exists 
in each Legislature and to define, in the particular 
case before them, the limits of their respective 
powers It could not have been the intention that a 
conflict should exist ; and, in order to prevent such a 
result, the two sections must be read together, and 
the language of one interpreted, and where necessary, 
modified by that of the other. In this way, it may, 
in most cases, be found possible to arrive at a 
reasonable and practical construction of the language 
of the sections so as to reconcile the respective 
powers they contain and give effect to all of them, 
In perfcrming this difficult duty, it will be a wise 
course for those on whom it is thrown to decide each 
case which arises as best they can, without entering 
more largely upon an interpretation of the statute 
than is necessary for the decision of the particular 
question in hand. Citizens Insurance Co v, Pursons 

(4), relied on. [p 191, col, 1.1 

in the interpretation of a completely self-governing 
constitution founded upon awritten organic instru- 
ment (such as the” Government of India Act of 1935) 
if the text is explicit, the text is conclusive, alike 
in whatit directs and what it forbids, When the 
text is ambiguous, as for exdfnple, when the words 
establishing .two mutually exclusive jurisdictions 

‘are wide enough to bring a particular power within 
either, recourse must be had tu the context and scheme 
of the Act. Attorney-General jor Ontariov. Attorney 
General for Canada (3), relied on. [ibéd.] 

A turnover tax or asales tax is not by any means 
co-extensive with “tax on thesale of goods", The 
first certainly includes services, fees, commissions, 
etc., which the third cannot. The second may be a 
mere producers’ or manufactures’ tax and muy also 
possibly cover services and enterprises, which the 
third cannot. The third must necessarily be a tax 
imposed at the time of the sale of goodsand must 
exclude other forms of transfer like mortgages, 
leases, etc. It is also certain that none of these can 
be confined strictly to taxes on sales generally with- 
out specifying any Boods, that is to say, only on the 
total sale proceeds or turnover tor the year ;and they 
all include taxes on retail sales. The words “taxes 
onthe sale of goods” are very general, and their 
meaning cannot be confined to a turnover taw on the 
gross sule proceeds only, which may also possibly 

ii under No, 4t—taxe$ on rades. |p. 186, col. 
2. . ` a. 
Per Gwyer, C. J. and Jayakar, J. (Sulaiman, J 
. dubitante. — The proposals for Indian Constitu- 
tioual keform, commonly known as the White 
Paper and the report of the Joint Select Committee 
thereon are historical facts, and their elation to 
the Nera, ae Act, isa matter of common know- 
ledge, to whigh the Federal Cour ia entitled to 
refer. [p. 168, cols.1 & 2,], . 
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Pet Sulaiman, J.—It is doubtful if it would be 
at all legitimate to examine the words previously 
used in the entries in the lists appended to the 
White Paper (which were professedly illustrative, 
not purporting to be either complete or final) or to 
those in the Joint Committee's Report (which were 
later carefully revised and largely recast), corres- 
ponding to the entriesin Lists Iand Hand then to 
speculate why the phraseologies were changed. [p. 
182, col. 2.) h , 

Per Gwyer, C J.—In interpreting the expression 
“ duties of excise” in the Government of India 
Act, 1935, Sch, VII, List J, Eatry (45) the Gotrt 
is entitled to look at the manner in which Indian 
legislation preceding the Constitution Act, had been 
accustomed to provide for the collection of excise 
duties; for Parliament must surely be presumed to 
have had Indian Legislative practice in mind and 
unless the context otherwise clearly requires, not 
to have conférred a legislative power intended -to 
be interpreted in a sense not understood by those 
to whom the Act was to apply. [p.17},col.2] — - 

Per Jayaker, J.—In interpreting the words 
“duties of excise” in the Government of India 
Act, 1935, it is doubtful whether regard should be 
had to the Legislative practices of the Central and 
Provincial Governments ewhiqh prevailed previously 
and up to the passing ofthat Act. ([p. 198, col. 2.) 

Where the authority ofthe Provincial Legislature 
to legislate is clear, the Act should not be held to 
be invalid merely because it may indirectly diminigh 
the central excise revenue. i 

The definitione given by eminent test-bodk 
writers, like Mill, have a value even in the elucida- 
tion of legal questions, because such definitions 
embody the common understanding ofethcse who 
knew the subject and were, therefore, to that extent, 
likely to have been present tothe minds of those 
who passed the Federation Act. [p. 191, col, 2} - 


Sir B. L. Mitter, Advocate-General for 
India with Messrs. S. K. Ahmad and &. M, 
Chauduri, for the Government of India. 

Mr. W. R. Puranik, Advocate-General 
of O. P. and Berar with Messrs. E. M. 
Joshi and M. Hidayatullah, Bir A. K. Roy, 
Advocate General of Bengal and Asam with 
Mr. H. K. Bose, Sir Alladi Krishnaswami 
Aiyar, Advocate-General of Madras with 
Messis. N. trajagopala Iyengar, Baldeo 


Sahay, Advocate-General of Bihar and Mr, 
‘B. K. Ray, Advovate-General of Orissa, 


for the Provinces. 
OPINION. f 

Gwyer, C. J.—'T'his is a Special* Refer 
ence which His Excellency the Governor 
General has been pleased to make to the 
Court under s. 213 of the Constitution 
Act. The Keference is in the following 
terms :— 

“Is the Central Provinces and *Berar S#les of 
Motor Spirit eand Lubricants Taxation Act, 1938, or 
any of the provisions thereof, and in what par- 
ticular or particulars, or to what exfent, ultra vires 
the Legislature of the Central Provinces and Berar?” 

Tne Court directed notice°of the Refer- 
ence to be given to the Government of India 
and the Provincial Government; and intimat- 
ed that in view of their contingent jnterest im 

6 . 


1939 


the matter, the other Provinces ought to be 
informed. This the Advocate-General of 
ndia undertook to do; and subsequently 
leave was given to the Advocates General 
of Bengal and Madras to appear and 
argue in support of the case of the 
Government of the Central Provinces and 
Berar, not on behalf of any particular 
Province but as representing the general 
provincial interest. The Oourt is much 
indebted to all the Counsel engaged for the 
assistance which they have afforded it. 

Notwithstanding the very wide terms in 
which the Special Reference is framed, 
the question to be determined lies essen- 
tially in a small compass. It has arisen 
in the following way. Section 3 (1) of the 
Provincial Act, to which it will be con- 
venient to refer hereafter as the impugned 
Act, is in these terms :-— 

“There shall be levied and collecte1 from every re- 
tail dealer a tax on tite rethil sales of motor spirit and 


lubricants at the rate of five per cent.'on the value of 
such sales,” : 


“Retail dealer" is defined by s. 2 as 
“any pereon who, on commission or other- 
Wiss, sells or k-eps for sale motor spirit 
or lubricant for the purpose of consump- 
tion by the person by whom or on whose 
behalf it is cr may be purchased"; and 
“retail sale” is given a corresponding 
meaning. 

Both motor spirit and lubricants are 

‘manufactured or produced (though not to 
any great extent) in India. Motor spirit 
Is subject to an excise duty imposed by 
the Motor Spirit (Duties) Act, 1917, an 
Act of the Central Legislature ; no excise 
duty at present has been imposed on 
lubricants. 

By s. 100 (1) of the Constitution Act, 
the Federal Legis'ature (which np to the 
date of the Federation contemplated b$ 
the Act means the present Indian Legig 
lature) h-s, notwithstanding anything in 
sub-ss. (2) and (3) of the same secticn, 
and a Provincial Legislature has not, power 
to make laws’ with respect to any of the 
matters enumerated in the federal Legis- 
lative List, that is, List | in the Seventh 
Schedule “to the Aci. Entry (45) in that 
List is as follows :—‘Duties of excise on 
tobagco and.other goods manufactured or 
produced in India", with certaim exceptions 
not here mgterial ; and it is said on behalf 
of the Government of India that the tax 
imposed byes. 341) of the impugned Act, 
ih so far as it may fall on motor spirit 
and lubricants of" Indian origin, isa duty 
of excise within entry (45) and, thetefore, 
n intrusion, upon, a field of taxation 


. e 
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reserved by the Act exclusively “for the 
Federal Legislature. 

By s. 100 (3) of the Act, a Provincial 
Legislature has, subject to the two preced- 
ing sub sections of that section, and the 
Federal Legislature has not, power to make 
Jaws for a Province or any part thereof 
with respect to any of the matters enu- 
merated in the Provincial Legislative List, 
that is, List II of the Seventh Schedule. 
Entry (48) in this List is as follows :-~ 
“Taxes on the sale of good3 and on ad- 
vertisements”; and it is said on behalf 
of the Provincial Government that the 
tax imposed by the impugned Act is 
within the taxing power conferred by that 
entry, and therefore within the exclusive 
competence of the Provincial Legislature. 

It will be observed that by s. 100 (1) 
the Federal Legislature are given the 
exclusive powers enumerated in the Federal 
Legislative List, “notwithstanding anything 
in the two next succeeding sub sections" 
of that section. Subsection (2) is not 
relevant to the present case, but sub-s, (3) 
is, as I have stated, the enactment which 
gives to the Provincial Legislatures the 
exclusive powers enumerated in the Pro- 
vincial Legislative List. Similarly Pro. 
vincial Legislatures are given bys 100 (3) 
the exclusive powers in the Provincial 
Legislative List “subject to the two pre- 
ceding sub sections”, that is, sub-ss. (1) 
and (2). Accordfugly, the Government of 
India further contend that, even if the 
impugned Act were otherwise within the 
competence of the Provincial Legislature, 
it is nevertheless invalid, because the effect 
of the non obstante clause in s. 100 (1), 
and a fortiori of that clause read with the 
opening words of a. 100 (3), is to make 
the federal power prevail if federal and 
provincia! legislative powers overlap. Tne 
Provincial Government, on the other hand, 
deny that the two entries overlap and say 
that they are mutually exclusive. The 
Government of India raise a further point 
under s. 29% of the Constitution Act, but 
it wilf be more convenient to deal with 
this separately and ata later stage. I 
shoulde add that it is c mmon ground bet, 
ween the parties that is s. 3 (1) of the 
impugned Act is held to be invalid, the 
rest of the Act must be invalid also, since 
it oaly provides the machinery for giving 
practical effect to the charging section. 

This is the first case of importance that 
has come before the Federal Oogrt; and 
it is desirable, more particularly in view 
of some Of the arguments addressed to us 


. 
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during the hearing, to refer briefly to 
certain principles which the Court will 
take for its guidance. It will adhere to 
canons of interpretation and construction 
which are now well-known and established. 
It will seek to ascerlain the meaning 
and intention of Parlisment from the 
language of the statute itself: but with 
the motives of Parliament, it has no concern. 
It is. not for the Court to express, or 
indeed to entertain, any opinion on the 
expediency of a particular piece of legis- 
lation,' f it is satisfied that it was within 
the competence cf the Legislature which 
enacted it; nor will it allow itself to be 
influenced by any considerations of policy, 
which lie wholly outside its sphere. 

The Judicial Committee have observed 
that a Oonstituticn is not to be constru- 
ed in any narrow and pedantic sense 
per Loid Wright in James v. Com- 
monwealth of Ausiralia (i). The roles 
which apply to the interpretation of 
othcr statutes apply, it is true, equally 


“to the interpretation of a constitutional 


enactment. But their application is 
necessity conditicned by the subject- 
matter of the enactment itself: and, I 
respectfully adopt the words cf a learned 
Australian Judge :— 

“Although weeare to interpret the words of the 


of 


- Constitution on the same principles of interpreta- 


tion as we apply to any ordinary law, these very 
principles of interpretation q@mpel us to take into 
account the nature and scope of the Act that we 
are interpreting,—to remember that it is a Constitu- 
tion, a mechanism under which jaws are to be 


made, and not a mere Act which declares what the. 


law is to be per Higgins, J. at p. 611 Attorney- 
General for New South Wales v. Brewery Employees’ 


Especially is this true of a Federal 
Constitution, with its nice balance of juris- 
dicticns. | ccnceive that a broad and 
liberal spirit should inspire those whose 
duty it is tointerpret it; but I do not 
imply by this that they are free to stretch 
or pervert the language of tLe enactment 
in the interests of any legal cre constitu- 
tional theory, oreven for the puypcse of 
supplying cmissions or of correcting sup- 
posed errors. A Federal Court will not 
sirengthen, but only derogate fi>m, its 
position, if it eceekseio do anything but 
declare the law; but it may righgiy re- 
flect that a Constitution of Uovernment is 
a living and organic thing, which of all 
instruments has the greatest claim to be 
construed ut res magis valeat quam pereat. 

Disputes with regard to central and 


provincial ‘legislative spheres are inevitable 
(1) (1936) A C578 at p. 614. ` 
(2) (1908) 6 Commenwealth L R 469, 
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under every Federal Constitution, and have 


been the subject matter of a long series 
of cases in Canada, Australia and the 
United States, as well as of numerous 
decisions on appeal by the Judicial Com: 
mittee. Many of these cases were cited 
in the course of the argument. The deci- 
sions of Canadian and Australian Oourts 
are not binding upon us, and still less 


those of the United States, but, where they 


are relevant, they will always be listened 


to in this Court with attention and respect 


as the judgments of eminent men aceus- 


tomed to expound and illumine the prin- | 


ciples of a jurisprudence similar to our 
own: and if this Court is so fortunate as 


to find itself in agreement with them, it. 


will deem its own opinion to be streng- 
thened and confirmed, But there are few 
subjects on which the decisions of other 
Courts require to be trpatéd with greater 
caution than that of federal and provincial 
powers, for in the last analysis the decision 
must depend upon the words ofthe Con- 
stitution which the Court is interpreting: 


and since notwo Constitutions are in iden: ~ 


tical tems, it is extremely unsafe to 
assume that a decision on one of them 
can be applied without qualification to 
another. ‘This may be so even where the 
words or expressions used are the same 
in both cases; for a word or a phrase may 


take a colour from its context and bear dif- - 


ferent senses accordingly. 


The attempt to avoid a final assignment 
of residuary powers by an exhaustive 
enumeration of legislative subjects has 
made the Indian Constitution Act unique 
among Federal Constitutions in the length 
and detail of its Legislative Lists. Whe- 
ether this elaboration will be productive 
eof more or less litigation than in Canada, 
where there is also a distribution by enu- 
meration, time alone will show; at least 
this Court will not be confronted with the 
additional problems created by the in- 
terlacing provisions of ss. 91 and 92 of 
the British North America Act and the 
distribution of powers not only by the 


enumeration of specified subjects, but also | 


by reference to the general or local 
nature of the subject-matter of legisfation. 
But the interpretation of the British North 
America Act has given risé to questions 
analogous to that which, is now before this 
Court, and there are two decisions of the 
Judicial Committee which lay down most 
clearly the principles which should be ap- 
plied by Courts before which steh questions 
may come. s Sae 


. 
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In Attorney-General . for Ontario v. 
Attorney General for Canada (3),° the 
Committee observed that in the interpreta- 
tion of the British North America Act, ‘if 
the text is explicit, the text is conclusive, 
alike for what it directs and what it forbids. 
When thé text is ambiguous, as for example, 
when the words establishing two mutually 
exclusive jurisdictions are wide encugh 
to bring a particular power within either, 
recourse must be had to the context and 
scheme of the Act’. In the earlier case of 
Citizens Insurance Co. v. Parsons (4) the 
same principle had been more fully 
expounded. After pointing out that with 
regard to-certaia classes of Dominion (cr 
Oentral) subjects, generally described in 
s. 91 of the British North America Act, 
legislative power may nevertheless reside 
as to some matters falling within. that 
general description in the Legislatures of 
the Provinces, under s. 92, the Committee 
proceeded thus:In “these cases it is the 
duty of the Courts, however difficult it may 
be, to ascertain in what degree, and to 
what extent, au'hority to deal with matters 
falling within these classes of subjects 
exists in each Legislature, and lo define in 
the particular case before them the limits 
of their *respective powers. Tt could not 
have been the intention that a conflict 
should exist; and in order to prevent such a 
result, the two sections must be read 
together and tle language of one interpre- 
ted, and, where necessary, modified by that 
of the other. In this way it may, in most 
cases, be found possible to arrive ata 
reasonable and practical construction of 
the language of the sections, so as to 
reconcile the respective powers they contain, 
and to give effect to all of them. In 
performing this difficult duty, it will bea 
wise course for those on whom itis throwm 
to decide each case which arises as beat 
they can, without entering more largely 
upon an interpretation of the statute than is 
necessary for a decision of the particular 
question in hand. 

The question before the Court admits of 
three possible solutions: (l) tat the 
provincia] entry covers the tax now 
challenged and thatthe federal entry-does 
not; (2) that the federal entry covers it, 
but ‘hat the ‘provincial entry dees not; and 
(3) that the tax falls within both entries, 80 
that there fsa real overlapping of jurisdic- 

(3) "(1912) AM 571 at p. 583; 81 LJ PO 210; 106 
B T 916; 28 T L R 446. 

(4) (1881) 7 App. Gas, 96 at p. 108; 51 LJ POI; 

SRT 21, | 


v 
. 


In the matter of 0. P. & BERAR MOTOR SPIRIT TAXATION (ŒE. 0.) 


165 
tion between tho two. In the first case, the 
validity of the tax could not be questioned ; 
in the second, the tax would he invalid as” 
the invasion of an exclusively federal 
sphere; in the third, it would, because: 
falling within both spheres, be invalid by 
reason of the non obstante clause. It is 
necessary, therefore, to scrutinize more 
closely the two entries, first separately aud 
then in relation to each other and tothe 
context and scheme of the Act. 

The provincial legislative power sxtends 
to making laws with respect to taxes on the 
sale of goods. The words in which this 
power is given, taken by themselves and in 
their ordinary and natural sense, seem apt 
to cover such a tax asisimposed by the 
impugned Act; and it might indeed be. 
difficult to find a more exact or appropriate 
formula for the purpose. 

The federal legislative power extends tn 
making laws with respect to duties of excise 
on goods manufactured or produced in 
India “Excise” is stated in the Oxford 
Dictionary to have been originally “accise”, 
a word derived through the Dutch from 
the late Latin accensare, to tax; the modern 
form, which ousted “accise” at an early 
date, being apparently due to a mistaken 
derivation from the Latin excidere.to cut 
out. It was at firsta general word fora 
toll or tax, but since the 17th century, it has 
acquired in the United? Kingdom a 
particular, though not always precise, 
signification. Tse primary meaning of 
‘excise duty’ or ‘duty of excise’ has come 
to be that of a tax on certain articles of 
luxury (such as spirita, beer or tobacco) 
produced or manufactured in the United 
Kingom, and it is used in contradistinoction 
to customs duties on articles imported 
into the country from elsewhere. At a 
later date the licence fees payable by 
persons who produced or- sold excisable 
articles also became known as duties of 
excise; and the expression was still later 
extended to licence fees imposed for revenue, 
administrative, or regulative purposes on 
perscns engaged in a rfumber of other 
tra‘leseor cdilings. Even the duty payable 
on payments for admission to places of 


enerjin nt in the United Kingdom is 


called a duty of excise; and, generalty 
speaking, the expression is used to cover 
all @uties and taxes which, together with 
customs duties, are collected and admi- 
nistered by the Commissioners of Customs 
and Excise. But its primary and funda- 
mental meaning io English is still that ofa 
tax on articles produced or manufactured 
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in the taxing country and intended for home 
Consumptfon. I am satisfied that that is 
also its primary and fundamental meaning in 
India; and no one has suggested that it has 
auy other meaning in entry (45). 


It was then contended on behalf of the 
Government of India that sn excise duty 
is a duty which may be imposed upon 
heme-produced goods at any stage from 
producticn to coneumpticn ; and that, there- 
fore, the federal legislative power extended 
to imposing excise duties at any stage. 
This is to cr nfuse two things, the nature of 
excise duties and the extent of the federal 
‘legislative power to impose them. Au- 
thorities were cited tous, from Blackstone 
onwards, to prove that excise duties may 
‘be imposed at any stage; and if this means 

“no more than that instances are to be found 
where they have been so imposed. authority 
seems scarcely needed. It weuld perhaps 
not be easy without considerable research 
to asceitain -how far Blackstone was 
justified at the time he wrote in saying that 
excise duties were an inland imposition, 

“paid scmetimes on the consumption of the 
ccmmedity, and frequently on the retail 
sale. Blackstone's statement, however, is 
repeated, almcst verbatim, in the latest 
edition of Stephen’s Commentaries, and as a 
description of exgise duties now in force in 
the United Kingdom it is demons'rably 
wrong; for a brief examination of those 
duties stows that in practic@l!y all cases it 
is the producer cr manufacturer from whom 
the duiy is collected. But there can be no 
reason in thecry why an excise duty should 
not be imposed even on the retail sale of an 
article, if tke taxing Act so provides, 
Subject always to the legislative compe- 


tence of the taxing authority, a daty on. 


home-produced goods will okviously be 
imposed at the stage which the authority 
find to be the most convenient and the 
most lucrative, wherever it may be; but 
that isa matter of the machinery of collec- 
tion, and does pct affect the essential 
nature of the tax. TLe ultimate incidence 
of an excise duty, a typical indirect lax, 
must always be on the consumer, who 
pays as he consumes or expends, and it ton- 
tines to be an excise duty, that is a 
duty on home-produced or Home manufac- 
tured goods, no matter at what stage it 
is collected. The definition cf excise duties 
“je therefore of little assis:ance in deter- 
mining the extent of tke legislative power 
to impose hex for the duty imposed by 
a restricted degislative power does not 
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difer in eesence from the duty imposed 
by an extended one. 

It was argued on behalf of the Pro- 
vincial Governament that an excise duty 
was a tax on production or manufacture 
only and that it could not therefere bs 
levied at any later stage. Whether or 
not there be any difference between a 
tax on production and a tax on the 
thing produced, this contention, nə less 
than that of the Government of Indiag 
ecnfuses the nature of the duty with the 
extent of the legislative power to impose it. 
Nor, for the reasons already given, is it 
possible to agree that in no circumstances 
could an excise duty be levied at a stage 
subsequent to production or manufacture. 

If therefore a Legislature is given power 
to make laws ‘with respect to’ duties of 
excise, itis a matter to be determined in 
each case whether on the true construction 
of the enactment confeming,thé power, the 
power itself extends to imposing duties 
on home- produced or home manufactured 
gcods at any stage up to consumption, or 
whether it is restricted to imposing duties, 
let us say, at the stage of production or 
manufacture only. A grant of the power in 
general terais, standing by itself, would no 
doubt be. construed in the wider sense; 
but it miy be qualifiede by other express 
provisions in the same cnactment, by: the 
implications of the context, and evan by 
considerations arising out of what appears to 
be the general scheme of the Act. 

The question must next be asked whether 
such a tax as is imposed by the impugned 
Act, though described as a tax on the sale 
of gcods, could, in any circumstances, be 
held to be a duty of excise for it is com- 
mon ground that the Court are entilled to 
look at the real substance of the Act im 
posing it, at what it dces and not merely at 
what. il says, in order to ascertain the true 
nature of the tax. Since writers on political 
economy are agreed that taxes on the sale 
of commodities are simply taxes on thetom- 
modities, themselves it is pcssible to regard 
a tax on the retail sale” of motor spirit 
and lubricants as a tax on those commo- 
dities, and I will assume for the moment 
in favour of the Government of India that 
it is on that ground capable of being se- 
garded as a eduty of excise. : 

It appears then that the language in 
which the particular legislative powers 
which the Court is now considering have 


been granted to the Central and Provin-~° 


cial Legislatures respectively may be wide 


enough, “if taken by itself and, without | 


. 
e 

* 
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reference to anything else in the Act, to 
cover in each case a tax of the kind which 


has been imposed, whether it be called an ` 


excise duty, if imposed by the Central 
Legislature, or a tax, on the'sale of goods, 
if imposed by a Province. 

But the question before the Court is 
not how the two legislative powers are 
theoretically capable of being construed, 
but how they are t> be construed here and 
noy in the Constitution Act. Thisis a very 
different problem and cne on which cases 
decided under other Constitutions can never 
be conclusive. In the United Kingdom 
there are no competing jurisdictions at all 
and though in Canada, Australia and the 
United States, there isa division or distri- 
bution of powers between the Centre and 
the Provinces or States, there is nowhere 
to be found set in oppositign to one 
another the power of levying duties of excise 
and an express power, of levying a tax on 
the sale of goods. ° In Canada there is, it is 
true, a double enumeration of legislative 
powers, but so far as taxation is concerned, 
the conflict is between direct aud indirect 
taxation, the first being the prerogative 
of the Provinces, the second of the Dominion 
and though duties of excise (as well as 
those of customs) are mentioned in the 


. British North Ameca Act, it is nearly 


always as indirect taxe3 that constitutional 
questions arise with regard to them. In 
Australia all taxing powers belong to the 
States, except thoss which are specifically 
reserved to the Commonwealth. Among 
the latter are duties of customs and 
excise and the question in Australia always 
is whether a particular tax falls within the 
field of taxation reserved to the Common- 
wealth or not, ihere can be no overlapping of 
particular legislative spheres. In the 
United Siates the Central Legislature hise 
power to levy “taxes, duties, imposts ande 
excises’, provided that they are uniform 
throughout the States. Thisis not an ex- 
clusive Power, aad the States can levy what 
taxes they like (other than imposts 
or duties on imperts or exports), sub- 
ject to the provisions of the Oonsti- 
tution, theugh certain of those provisions, 
such as the commerce clause, operate 
in practice ag a very effective restriction 
upon State powers. Only in ¢he Indian 
Constitution Act can the particular problem 
arise which ik now under consideration and 
an endeavour must be made to solve it, 
as the Judicial Committee have said, by 
having recourse to the context and scheme 
of the Act, anda reconciliation attempt- 
s 
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ed between two app3rently conflicting 
jurisdictions by reading the two entries 


together and by interpreting, and, where 
nécessary, modifying, the language of the 
one by thatof the other. If indeed such 
a reconciliati n ehould prove impossible, 
then, and only then, will the non-obstante 
clause operate and the federal power 
prevail; for the clause ought to be regard- 
ed as a last resource, a witness to the 
imperfections of human expression and the 
fallibility of legal draftsmanship. 

It has been shown that if each legislative 
power is given its widest meaning, there 
is a comimon territory shared between them 
and an overlapping of jurisdictions, is the 
inevitable result; and this cin oniy be 
avoided ifit is reasonably possible to 
adopt such an interpretation as would 
assign what would otherwise be common 
territory fo one or the other To do this, 
it is necessary to construa the legislative 
power defined or described by one entry or 
the other in a more restricted sense than, 
as already pointed out, it can theoretically 
possess. I mention, only to dismiss, the 
argument that the now autonomy of the 
Provinces and the expendi:ure necessary 
t) administer and maintain the vital services 
committed to their charge require that. 
every intendmeat should be made in 
favour of the provincial taxing power. I 
should never dany the high “imp rbanea of 
the proviacial functions; bit the Ozntre 
hes also great responsibilities, though of 
another kind, and itis not for this Oourt 
to weigione against the other. Ths issue 
must be decided oa other grounds than 
these. 

The provincial legislitive power defined 
in eatry (43) may be first considered. ‘Ths 
Advocate General of India, when asked 
what was left to the legislative power of tae 
Provinces under this eatry if the view of the - 
Government of India prevailed, said that 
it was clearly within their power to 
levy the taxes commonly known as turnos 
over taxes, which under thit namd or 
under the namé of sales takes hive since 
the War proved so successful a fiscal 
expedient in many couatries. Strictly, a 
turnover tax appears to be the correct 
description of a tax,usuadlly calculated in” 
ths form of apfrcentage, on the gross re- 
ceipts‘of waolesalers or of retailers or of 
both, and in some countries also on recsipts 
in respect of s:rvices. [t is, however, some- 
times included under the more general 
nama of sales tax, and it is_ evident 
from the various modern ~ wrifere who 
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have dealt with the subject and to whose 
works ,we were referred (5) that the 
latter expression is often used as R em- 
venient name for a number of taxes 
ranging frcm turnover taxes to taxes on 
the retail rale of specified classes cf goods; 
the so-called sales taxes which have been 
imposed by a large number of the State 
Legislatures in the United States seem to be 
often of the latter variety (4). Two citations 
frem these writers will be sufficient to 
show that neither“turnover tax” nor “sales 
tax” hasyet achieved a recognized and 
certain meaning :— 

“The scope of sales and turnover taxes has varied 
greatly. Some extended to all transactions, both 
wholesale and retail, and others to wholesale transac- 
tions only. The first of these are usually called 
turnover taxes. Certain taxes include both goods 
and services, while others include only goods. The 
German turnover tax is en example of a tax which 


includes nearly every type of transaction in the line 
of goods and services (GP : 

And again :— 

“The tax (i.e. the sales or turnover tax) may be 
general, as in France or Germany, or retail transac- 
tions may be excluded, as in Belgium, It may be, as 
is common in the States of the. American Union, con- 
fined to retail transactions. It may be imposed, as 
jn.Canada and Australia, as a producers’ or manu- 
facturers’ tax, and it may be on classified industries 
or trades only. It may be levied on nearly all goods 
and services, asin Germany. It may exempt certain 
sales, asin France, where the sales of farmers are 
exempted unless carrying onmanufacture as well as 
agriculture (8).” 


Thus the expression “sales tax” may 
comprehend a gocd deal more than would 
be understood by “tax “on the sale of 
goods” in the ordinary and natural mean- 
ing of those words; and the expression 
“turnover tax” seems to be in some 
directicns wider and in others narrower. 
“Tax onthe sale of goods” at any rate 
seems to include somo varieties of iturn- 
cver tax, but ib seems also to include 
more than a turnover tax in the stricter 
gense could reascnably be held to cover. 
In. these circumstances, it msy be thought 
hezardous lo impute to Parliament any 
particular intenticns with regard to turn- 
over taxes. Parljament may have bad them 
in mind. Tle Vropcsals for drdiag Con 
stituticnal Refoim. ccmmenly known as the 
White Paper (Cmd. 4265, 1933), and the 
Report of tke Jcint Select Comrfiittee 
tHereon (H. L. 6 ard A. Q. 5, 1934) are 


os e 

(5); Findlay. Shiiras, Science of Public Finance, 
(8rd Ed. 1986), Vol. 1I, Chap. XXV; Comstock, Taxa- 
tion in the Modern State, Ch. VIII. 

(6) H. L. Lutz, Public Finance (3rd Ed. 1936) 
Oh. XXVIL - 

(7) Comstock (ibid) p. 113. 

(8) Findlaf Sbirras (ibid) p, 610. 5 
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historical facts, and their relation to the, 
Constitution Act is a matter of common 
knowledge, to which this Court is entitled , 
to refer; and- it may be observed that. 
“taxes on the sale of commodities and on. 
turnover” appeared in the White Paper 
as a suggesticn for possible sources of 
provincial revenue, and that tLe sugges 
tion was approved without comment by. 
the Joint Select Committee. I do not, 
know, and it would be idle to speculate,. 
why a different formula was ultimately 
inserted in the Act; tbe Court is only con- 
cerned with what Parliament has in fact 
said; and if the Government of India are 
right and ‘taxes on the sale of gods was , 
intended to refer to taxcs cn turnover 
alone, I find it difficult to understand 
why Parliament used so inapprepriste and 
indeed misleading a formula. ‘Taxes on, 
turnover’ may not be yet a term of art, 
but some of its meaping are toler- 
ably plain. ‘Taxes on the sales of gocds 
appears tome to be plainer still; and 
though there may be general agreement - 
that it includes some forms of turnover 
tax, it seems tome a siraining of language 
to say that it can only mean a turnover 
tax to tke exclusion of everything else. 
Certainly that would not be its orainary 
meaning ; and I canno» persuade myself, 
even for the purpose of avoiding a con- 
flict between the two entries, that Parlia- 
ment deliberately used words which cloaked 
its Teal intention when it would have been 
so simple a matter to make that intention 
clear beycnd any possibility of _ doubt. | 
I therefore prcceed tc inquire if it is 
reasonably possible to avoid the ccnflict 
by construing the power to make laws 
‘with reepect to’ duties of excise as not 
extending to the imposition of a tax or 
duty on the retail sale of goods. This is 
the crucial iseue in the cage. 

In my opinion the power to meke laws 
wilh respect to dulies of excise given by 
the Constitution Act tothe Federal Legis- 
lature is to be ccnstrued as °a power to 
impose duties cf excise‘upon the manufac- 
turer or producer of the excisable articles, 
crat leatt attbe stage of, or in? connec: ' 
tion witb, manufacture oF producticn, 
and that it extends no further. I think 
that this is wn interpreteticn reasonable 
in itself, more conscnant than , any other 
with the context and general scheme of | 
the Act, and supported by other considera: 
tions to which I shall refer. , 

[ have said that it seemsto me impossjble 
without training the language of -the, 
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Act, to construe a power to impose taxes 
on the sale of goods asa power to impose 
only turnover taxes. To construe the power 
to: impose duties of excise as I think it 
ought to be construed, involves no straining 
of language at all The expression “duties 
of excise’, taken by itself, conveys. no 
suggestion with regard to the time or 
place of their collection. Only the context 
in, which the expression is used can tell 
us ‘whether any reference to the time or 
manner of collection is to be implied. Itis 
not denied that laws are to be found 
which impose duties of excise at stages 
subsequent to manufacture or production; 
but, so far as I am aware, in none of the 
cases in which any question with regard 
to.such alaw bas arisen,. was it necessary 
to consider the existence of a competing 
ae power, such asappears in entry 
(48). i 

Much stress°was laid upon two cases 
which were cited to us. In Patton v. Brady 
(9) a case before the United States 
Supreme Court, tobacco, which had already 
paid excise duty, had been ‘sold io the 
plaintif. While it was still ia his hands, 
an Act was passed doubling the current 
rate of duly and (no doubt lest persons 
in possession at tLe moment of duty paid 
tobacco should get an unearned increment 
on its sale) imposing a special duty on all 
tobacco which had paid the excise duty in 
force attiedate of the Act and was at 
that date Leld and intended for sale, The 
Act was challenged as unconstitutional on 
the ground (inter alia) that the Legislature 


having once excised an article could 
not excise it a second time. The 
Court, upholding the Act on this 


particular point, referred to the account 
of excise duties given in Blackstone and 
Story and to definitions in various standard? 


dictionaries, and then said : . 


“Within the scope of the various definitions we have 
quoted, there can be no doubt that the power to excise 
Continueg while the confumable articles are in the 
bands of the manufacturer or any intermediate dealer, 
and until they reach the consumer. Our conclusion 
then is that it is within! the powerof Congress to 
increase an excise, as well as a property tax, and that 
such an increase may be made atleast while the pro- 
perty is held for sale tand before ithas passed into 
the hands of the consumer (10).” 


THe cage is’ thug a decision on the scope 
and extent of the power to ipo excise 
duties given to the Central Legislature 
by the Constitution of the United States, 
No question “ was involved of a competing 


(9) 1901) 184 U. 8.608, 
e (10) (ibid) ab p. 623. ? 
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legislative power. It is to be observed, 
however, that the imposition of an excise 


‘duty ata stage later than production or 


manufacture was obviously regarded as an 
unusual thing and that the duty about 
which the litigation arose was not intended 
as a permanent duty but was imposed 
once for all. The other case was Common- 
wealth Oil Refineries Co.v. South Australia 
(11). There a State law had (inter alia) 
purported to impose an additional 
income-tex (for so the duly was described) 
at the rateof $d. for every gallon of motor 
spirit scld by any person who sold and 
delivered it within the State to persons 
within the State for the first time after 
its production or manufacture, but not 
including any purchaser who subsequently 
sold it. Is was argued that this wasin 
substance a duty of excise which under 
the Constitution only the Commonwealth 
had the rigat to impose, and that conten- 
tion prevailed. It might at first sight 
appear that this decision supported the 
Government of India’s case; for, as already 


Pointed out, the taxing power of the 
Australian States is unlimited, save in 
so far as tte Constitution reserves the 


right of imposing certain specified taxes 
to the Commonweaith and indirectly 
limits the power ofthe States by giving 
the Commonwealth power, to regulats 
inter State trade and commerce. But a 


closer examination of the judgments 


‘delivered shows that the majority of the 


Judges took the viewthat the duty on ihs 
first sale of the commodity was in faat 
a tax onthe producer and for that reason 
a duly of excise without-doubt. The case 
is no authority at all for the proposition 
that atax on retail sales must necessarily 
be a duty of excise. 


It cannot be too strongly emphasized that 
the question now before the Court is one 
of possible limitations on a legislative 
power, and not possible limitations on the 
meaning of the expression ‘‘duties of excise”; 
for “duties pf excise” will bear the same 
meaning whather the power of the Central 
Legislature to impose them is restricted or 
extended. It is a fundamental assumption 
that the legislative powers of the Centre and 
Provinces could not have been intended 
to be in conflict with one another, and 
therefore we must read them together and 
interpret or modify the language in which 
one is expressed by the language of the 


- other. Here are two separate enactments, 


(11) 38 Commoawealth LR 408. ° 
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each in qne aspect conferring the power 
to impose a tax upon goods; and ib 
would accord with sound principles of 
construction to take the more general 
powers, that which extends to the whole 
of India, as subject to an exception 
created by the particular power, that which 
extends to the Province only. It is not 
perhaps strictly accurate to speak of the 
provincial power as being excepted out of 
the federal power, for the two are indepen- 
dent of one another and exist side by 
side. But the underlying principle. in the 
two cases must be the same, that a 
general. power ought not to be so construed 
as to make a nullity of a particular power 
conferred by the same Act and operating ia 
the same field, when by reading the former 
in a more restricted sense effect can be 
given to the latter in its ordinary and 
natural meaning. So in Bunk of Toronto 
ve Lambe (12), where a Provincial Legis- 
Jature in Canada had imposed a tax upon 
banks carrying on business in the Province 


varying in amount with the paid-up 
capital aud with the number of the 
offices of the bank, whether or not 


the bank's principal place of busiess was 
within the Province, it was argued that 
even if the tax imposed by the Act was 
direct taxation and therefure witnin the 
power of the Provincial Legislsture under 
5. 92 of the Bsitish North Amejica Act, 
it wae neverlheleses invalid 
was legislation relating to, bankisg and 
the incorporation of banks, the making 
of laws on which was by s. 91 of tLe 
Acs vested solely in the Dominion Parlia 
ment. The Judicial Committee rejected 
this argument. They p-inted out tnat in 
the case of Citizens Insurance Company 
v. Parsuns (4), io which reference has 
already been made, it was found absolutely 
necessary that the literal meaning of tue 
words defining the pswers ves:ed in the 
Dominion Parliament should sometimes be 
restricted, ‘tin order to afford scope Lr 
powers which are given exclusively to the 
Provincial Legislatures"; and they simmed 
up the matter thus:-— . . 

“The question they [the Committee] have to answer 
is whether the one body or the other has power 
to make a given law. It they find that om the 
due construction of the Act the legislative power 
falls within s. 32, it would’ be eguite wrong of 
them to deny its existence because by some possibility 
it may be abused, or may limit the range which 
would otherwise be open to the Dominion Parlia- 

e ment,” 


(12) (1887) 12 App. Cas. 575 at p. 587; 56L JP O 
87; a7 L T 37%, E 
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Tnis is not to ignore the non-obstante 
clausé, still less to bring into existence, as it 
were, a non-obstante clause in favour of the 
Provinces; for if the two legislative powers 
are read together in the manner suggested 
above, there will be a separation into 
two mutually exclusive spheres, ahd there 
will be n» overlapping between them. ‘Thus 
the Oentral Legislature will have the power 
to impose duties on excisable articles before 
they become part of the general stock of the 
Province, that is to say, at the stage of 
manufacture or production, and the Pro- 
vincial Legislature an exclusive power to 
impose a tax on sales thereafter. 

In discussing the possible overlapping 
of the federal and provincial jurisdictions, 
1 assumed for the moment that a tax on 
retail sales might be a duty of excise. 
Whether it is so or not must depend. 
upon circunistances; certainly I cannot 
agree that it must always be so regarded, 
even where the power toeimpose duties of 
excise extends to imposing them at stages 
subsequent to production or manufacture. 
There are some significant observations on 
this point in the judgment of Isaacs, J. 
(afterwards lsaaes, U. J.) in the Common- 
wealth R-fineries Case, 10 which reference has 
already been m:.de. After stating his c_nc.u- 
sion that the word “excise duties” were 
pot used in the Gonstitution in the extended 
sense which had been suggested, the learned 


Judge proceeded as follows:— 

. “I arrive at that conclusion notwithstanding the 
expression was in (South) Australia before Federation, 
ag in Victoria, sometimes used in a sensa large enough 
to include brewers’ and wine licences. Licences 
to sell liquor or other articles may’ well come within 
an excise duty law, if they are so connected with 
the production of the article sold or are otherwise 
so imposed as in effect to be'a method of taxing 
the production of the article. But if in fact 
unconnected with production and imposed merely 
with respect to the sale of goods as existing articles 
of trade and commerce, independently of the fact 
of*their local production, a licence or tax on the 
-gale appears to me to fall into a classification of 
governmental power outside the true’ content of the 
words “excise duties" as used in the Constitution 
..Therefore, if the taxation by the State Act 
under s. 4 were simply on motor” spirit as an 
existing substance in Soutl Australia and not 
subject to any foreign or inter-State operation of 
trade or commerce, it would not be opgn to the 
challenge here made. \1}) 

There appears to be a sound basis 
for the above distinction and the Cise 
which the Sourt is now considering is 
indeed stronger than the Australian one, 
for in the latter the power of the State 
to levy taxes on sale otHer than duties, 
of excise was implied in its general powers 
of taxatjon and was not conferred expresely 

. 
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as in entry (48). No doubt there wilh be 
borderline cases, in which it may be 
difficult to say cn which side a particular 
tax or duty falls; but that is one of the 
inevitable corsequences of a division of 
legislativespowers. If, however, the facts in 
Patton v. Brady had been such as to make 
the decision turn upon the distinction between 
the two kinds of tax mentioned above, it 
seems probable that the special duty there 
impesed would still have been held to be 
a duty of excise, because it was an 
attempt, as it were, to relate the duty back 
to the stage of production, even though 
the person made liable for payment was 
not (and indeed cculd seldom have been) 
the original producer himself. In the pre- 
sent case itcculd not be suggested ihat the 
tax on retail sales has any connection with 
productior ; it is also impcsed imdifferently 
on all motor spirit and lubricants, whether 
produced or manufactured in India or not. 
I do not say that this is conclusive, but 
it isto betaken into consideration. And 
I think thatthe distinction drawn by the 
learned Judge corresponds in substance 
with the distinction which it seems to me 
ought to be drawn in the case of the federal 
and proviacial spheres in India, that. is, 
between thetaxation of gocds at the stage 
of manufacture or producticn ‘and their 
taxation by the provincial taxing authority 
(as in Australia by the State) after they 
have become part of what I kave called the 
ecmmon sicck of theProvince. The learned 
Judge's observations, it is true, were obiter, 
and in any case are not binding upon us; 
but Lam strengthened in my own view by 
what he has said. 

Lam impressed also by another argu- 
ment. Thecleim cf the Government cf 
India must be that any Provincial Act im- 
posing a tax on the sale of any goods (other® 
than a turnover tax) is an invasion of° 
entry (45) in tLe Federal Legislative List, 
whether the gocds aye at the time the sub- 
ject of “a central excise or not, and no 
matter how improbable it is that any ex: 
cise will ever be impdsed upon them. Daties, 
of excise in the nature of things will always 
be confined to a comparatively small number 
of articles ; but it is necessary corollary of 
the argument’ of the Government of India 
that tho power tœ impose exse duties, 
though only gxercised with respect to this 
small ,grcup, is an absolute bar to the exer- 
cise by the Provintes of any jurisdiction 
by way of ataxon sales over every other 
material, commodity and article manufac- 
tyred or produced in India and to be found 
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in the Province. Nay, more ; for though ex- 
cise duties can only be imposed in réspect 
of gcods manufactured or produced in India, 


it is part of the Government of India's case 


that to impose ataxon the sale of gods 
manufactured or produced elsewhere will 
infringe the provisions of s. 287 (1) (b) of 
the Constitution Act against discrimination. 
It is not necessary for me here to say whe- 
ther I agree with the latter argument or 
not ; it is sufficient to point out how on 
one ground or the other this interpretation 
of ihe federal entry would exclude the 
province from an immense field of taxation 
in which the Government of India does not 
now and probably would never in the future 
seek to compete. I should fin! it exceed- 
ingly difficult to adopt an interpretation of 
the two entries which would have conse- 
quences such as these. 

Lastly, I am entitled to look at the man- 
ner in which Indian legislation preceding 
the Constitution Act had been accustomed 
to provide for the collection of excise duties: 
for Parliament must surely be presumed 
to have had Indian legislative practice in 
mind and, unless the context otherwise 
cleariy requires, not to have conferred a 
legislative power intended to be interpreted 
in a sense not understood by those to whom 
the Act waa to apply. There were several 
central excise duties in force in India at 
the date of the passing of lhe Constitution 
Act, imposed respectively upon motor 
spirit, kerosene, “silver, sugar, matches, 
mechanical lighters, and iron and steel. 
In all the Acts (13) by which these 
duties were imposed, it is provided (and 
substantially by the same words) tuat 
the duty is to be paid by the manufacturer 
or producer, and on the issue of the excis- 
able article from the place of manufacture 
or production. The Acts which imposed 
the colton excise, now repealed, were in the 
same form (14) 


The only pr.Vincial excise duty in force 
was that en alcoholic liquor and intoxicating 
drugs. The Devolution Rules, 1920, which 
were made under s. 45-A of the then Gov- 
ernment of India Act, “for the purpose of 
distinguishing the functions of the Loca] 


2 
(13) Motor Spirit °(Duties) Act (No. Il of 1917, 
extended to kerosene by Indian Finance Att (No. XIE 
of 1922) : Silver Excise Duty Act (No XVIII of 1930); 
Sugar Excise Duty) Act (No. XIV of 1934); Matches 
(Excise Duty) Act (No. XVI of 1934); Mechanical 
Lighters(Exciso Duty) Act (No, XXIII of 1934) ; 
Tron & Steel Duties Act (No. XXXI of 1934). 
(14) Ootton Duties Act (No. XVII of 1894); Cotton 
Duties Act (No. IT of 1896,) 
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Government and Local Legislatures of Gov- 
erners'’s Provinces", classified a variety of 
subjects, in relation to the functions of 
Government, as central and provincial sub- 
jects, respectively. Among the provincial 
subjects appears the following :—“16. Ex- 
cise, that is to say, the control of produc- 
tion, manufacture, possession, transport, 
purchase and sale of alcoholic liquor and 
intoxicating drugs, snd the levying of 
excise duties and licence fees on or in rela- 
tion to such articles...” The earlier part 
of this entry obviously describes an admi- 
nistrative and legislative sphere only, the 
taxing power being given in the last words 
quoted, which I take to mean excise duties 
on the articles mentioned and licence fees 
in relation tothem. But here again, after 
examining various provincial Acts relating 
to the control of alcohol, Ihave been un- 
able to find any case of excise duites pay- 
able otherwise than by the producers or 
manufacturers or persons corresponding to 
them; Iam speaking of course only of 
alcohol manufactured or produced in the 
Province itself. The Advocate-General of 
India referred us to an Act of the Central 
Provinces [Central Provinces Excise Act 
(No. IT of 1915)] which was said to make 
provision for the imposition ofan excise 
duty on retail sales. I have been unable 
to find any such provision in the Act; it 
provides, itis true, as do other provincial 
Acts, for lump sum paym:nts in certain 
cases by manufacturers and retailers, whieh 
may be described as payments either for the 
privilege of selling alcohol, or as considera- 
tion for the temporary grant of a monopoly; 
but these are clearly not excise duties or any- 
thing like them. Provision was als> made 
in most provincial Acis for the payment of 
licence fees in connection with the produc- 
tion or sale of alcohol in the Province; but 
these fees are mentioned in the Devolution 
Rules entry in addition to excise duties 
and are, therefore, something different from 
them. i 


“Thus at the d&te of the Constitulion Act 
though it seems that the word “excise” 
was not infrequently used as a general 
label for the system of internal ingirect 
taxation or for the admjnistration of a parti- 
culer indirect tax (as salt ®xcise or opium 
excise), the only kind of excise duties hich 


were known in India by that name were . 


duties collected frcm manufacturers or 
producers, and usually payable on the issue 
of the ex¢isable articles from the place of 
manufacture or production, „This also may 
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not be conclusive in itself, but it seems a 
not ‘unreasonable inference that Parlia- 
ment intended the expression “duties of 
excise” in the Constitution Act to be under- 
stood in the sense in which up to that time 
it had always in fact been used in India, 
where indeed excise duties of any other 
kind were unknown. Nor indeed are excise 
duties properly so-called often to be found 
at the present-day which are not collected 
at the stage of production or manufactyre, 
whatever may have been the case in 
Blackstone's time, and whatever may have 
been the reasons for Johnson's definition 
of Excise in the first edition of his dictionary 
(1755) as ‘a hateful tax levied on com- 
modities and adjuged not by the common 
judges of property but wretches hired by 
those to whom the excise is paid’. Patton 
v. Brady (9) was obviously a very special 
case. The United Kingdom Finance Act, 
1922, s. 9, to which we were #eferred, seems 
to me toimpose a duty mere properly classi- 
fied as a privilege tax on clubs than as an 
excise duty in the ordinary sense, though 
J agree that itis called by the latter name; 
and in any case it is the only example 
of its kind which the industry of Counsel 
was able to produce. Most of the dictionary 
definitions of tho word “‘excise’* seem to 
derive ultimately from, Biackstone ; and it 
has been seen how woolly incorrect Black- 
stone's description, as reproduced in 
Stephen's Commentaries, has now become, 
The Oxford Dictionary has a definiticn 
which purportsto be a quotation from the 
Encyclopaedia Britannica (though apparent- 
ly not from the title ‘ Excise” in the latest 
edition of the Encyclopaedia): “A duty 
charged on home goods, either in process 
of their manufacture or before their sale 
to the home consumer's”. In this definition 
éhe words ‘‘before their sale to the home 
gonsumers” do not seem to be necessarily 
a reference to retail sales; they might be 
equally a reference to a sale by the pro- 
ducer or manufacturers to the whglesaler 
for general distribution to consumers. 

The conclusion at which I have arrived 
seems to me to be in harmony with what I 
conceive to be the general scheme of the 
Act and its method of differentiation between 
the functions and powers of the Centre and 
of the Proyinces. It intyodudes no novel 
principle. It reconciles the conflict between 
the two entries without doing *violence to 
the language of either, and it mape out 
their respective territories on “a reasonable 
and logical basis. It would be strange - 


indeed if the Central Government had the 
P . 


2. 


e 
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exclusive power to tax retail sales, even if 
the tax were confined to goods produced or 
manufactured in India, when the Province 
has an exclusive power to make laws with 
respect to trade and commerce, and with 
respect to the production, supply and dis» 
tribution of goods, within the provincial 
boundaries. In the view which I take, none 
of these inconsistencies will arise. Nor 
withthe effect of this interpretation be to 
deprive the Centre of any source of revenue 
which it enjoys at present, nor of any 
which it is reasonable to anticipate that it 
might have enjoyed in the future. If I 
may be permitted to hazard a guess, the 
anxiety of the Government of India arises 
from the probability that a general adoption 
by Provinces of this method of taxation 
will tend to reduce the consumption of the 
taxed commodities and thus indirectly 
diminish the Central excise revenue. This, 


however, is a circumstance which this Court ' 


cannot allow to weigh with it if, as I believe 
the interpretation of ihe Act is clear; 
though it might be an element to take into 
consideration if tLere were real ambiguity 
or doubt. But Ido not think there is either 
ambiguity or doubl, if the two entries are 
tead together and interpreted in the light 
‘of one another. The difficuity with which 
the Government of India may be facedis 
of a kind which must inevitably arise from 
time to time in the working of a Federal 
Constitution, where a number of taxing 
‘authorities compete for the privilege of 
taxing the same tax-payer. Inthe present 
‘ease, the result may well be that the 
Central Government will find itself unable 
to make such a distribution of the proceeds 
of excise duties under s. 140 of the Act 
as it might otherwise desire to do; but 
these are not matters for this Court, anti 
they must be left for adjustment by thd 
‘Interesis concerned in a spirit of reason- 
ableness and commpnsense, qualities which 
I do fot doubt are to be found in India 
‘as in other Federations. 


‘Tne view which I have taken makes it 
“unnecessary for me to consider the difficult 
question of the interpretation of s. 297 (1) 
(b),*and I ezpress no opinion upon it. 
a 


IL am of opinion that for the reasons which I 
have given the answer to the question referr- 
ed to us is hat the Central Provinces and 
Berar Sales of Motor Spirit and Lubricants 
“Taxation Act, 1938, is nut ultra vires the 

eLegislatui of the Central Provintes and 
Berar, and since shat is also the opinion 
a“ 
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of the whole Court, we shall report do His 
Excellency accordingly. 
There will be no order as to costs. 


Sulaiman, d—I concur ia the 
final conclusion of the Chief Justice, 
though partly on different grounds, 


The question referred to us is whether 
the Central Provinces and Berar 
Sales of Motor Spirit and Lubricants 
Taxation Act, 1938, or any of the pro- 
visions thereof, and in what particular or 
particulars or to what extent is ultra vires 
of the Legislature of the Central Provinces 
and Berar. The Act is a short one, and 
the Advocate-General of India has expressly 
confined his cbjection to the provisions of 
s. 3 (1) under which a tax is levied and 
collected from every retail dealer on the 
retail sales of motor spirit and lubrican's 
at the rate of 5 per cent. on the value. 

In the Seventh Schedule of the Govern- 
ment of India Act, 1935, the various heads 
are classified in an elaborate manner, and 
with respect to them the legistative powers 


between the Federation and the Provinces 


are carefully distributed. It contains two 
exclusive lists and one concurrent list. 
List I of the Schedule is the Federal 
Legislative List, comprising matters ex- 
clusively assigned to the Federation and 
entry No. 45 therein is ‘Duties of excise 
on tobacco and other goods manufactured 
or produced in India”, with three exceptions 
with which we are not concerned. List II, 
which is the Provincial Legislative List, 
contains entry No. 48 “Taxes on the sale 
of goods” and on advertisements. 

The validity of the impugned Act there- 
fore depends on the meaningsto be given 
to these two competing entries, and on the 
questlon whether they are mutually ex- 
clusive or overlap. If the meaning of the 
words used in No. 45 includes taxes on retail 
sales, then the power of the (Central 
Legislature to make laws with respect to 
the latter would follow as a matter of course. 
In such an. inevitable dverlap, the pro- 
vinces’ must give way. The meaning of 
the latter expression ‘taxes on the sale of 
goods’ is perfectly plain; the ambiguity, 
if any, lies in the interpretation of the 
words “duties bf excise’ which have not 
been defined in the Act, 5 


“Eecnomists definition of “excise” can- 
not be conclusive. But there are even 
some economists who think that an excise 
duty does nct include sales to eonsumers. 
Findlay, Shirras in his Sciente of Public 
Finance, Vol, II (8rd edition), p, 652, has 
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defined ‘excise’ as ordinarily meaning 
“a tax or duly on home-produced goods, 
either in the process of their manufacture 
or befure their sale to consumers, especially 
on spirits, beverages, gasoline, sugar and 
tobacco. It includes also certain licences, 
commodities; and licences to conduct certain 
trades. It is usual to exclude from excise or 
excises sales or turnover taxes.” At p. 653 
he has again remarked, "It is, in Short, 
the general rule to exclude sales or turnover 
taxes from excises.” In the Encyclopaedia 
of the Sscial Sciences by Seligman a-d 
Johnson, Vol. V, p. 669, ‘excise” is 
defined as “a tax on commodities of domestic 
manufacture levied either at some stage 
of production or before the sale to home 
consumers.” At p. 670 it is remarked, 
“The excise tax may be lev ed on the 
raw material or the finished article or ib 
may attach to an intermediate stage of 
the production precess.”’ Even in Economics, 
there is a clear distinction between customs 
aod excise duties on the one hand, and 
retail] sales tax on the other, the latter being 
levied upcn the sale of tangible personal 
‘propery at retail. 

The Economists’ distinction between direct 
and indirect taxation as a test ofa duty being 
excise duly or not cannot be accepted in 
full. An excise duty is certainly an in- 


direct tax, but the converse is not true.. 


Every indirecteinland tax is not necessarily 
an excise duty. A Statgte of Parliament 
is not a thesis on Economics; and the 
question is really one of law and not of 
. Economics. As remarked by Lord Hobhouse 
"Economists seek to trace the effect of 
taxation throughout the community. But 
the question is a legal one” Bank of 
Toronto v. Lambe (12). 

“The excellence of an Economists’ definition will 
be measured by the accuracy with which it contem- 
plates and embraces svery incident of the thing 
defined. But that very excellence impairs its value 
for the purpeses of the lawyer.” (Ibid p. 582.) 

The modern definitions in Economics 
of direct and indirect taxations can- 
not now be atcepted. To rely “on the 
definitions of political ecohomists was 
“inconsistent with the decisions of this 
Board going back to the year 1878” (per 
Tord Thankerton in Attorney-General for 
British Columbia v. Kingoome Navigation 
Co., Ltd. (19). s 

The meaning of "excise" as given in 
Engish Dictionaries is, of course, very 
comprehensive, as the writer of a dictionary 
has to include all possible uses to which 

15) (1934) A atp. 51; 103 L J PO]; 

a Bee ia ai ks ed 
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the“word is put. But in common parlanes 
the duty of excise is more or less con- 
nected with home man facture of produse- 
tion, even though its collection may be 
delayed till a later stage. 4 

The Government of India Act was drafted 
after the deliberations of the Round Table 
Oonference were over and the Joint Oom- 
mittee had re-surveyed the field, and the 
drafting was dono in England by Brigish 
draftsmen who again revised and recast the 
Lists; and it was then passed by the 
Imperial Parliament. The English sense 
of the werd “excise? must, therefore, be 
examined first, 

Stephen in his Oomnentary (Vol. H, 
Ob. VII) following Blackstone's old defini- 
tion (Commentary, Vol. I, Ch, VIII) has 
stated ‘]ixcise duties are i those duties 
which are” imposed by Parliament upon 
commodities produced and censumed in this 
country. They are directly opposite in their 
nature to the Customs duties, for they are 
an inland imposition, paid sometimes on 
the consumption of the commodities, 
frequently upon theretail sale.” This was 
apparently based on the fact that about the 
middle of the century there were excise 
duties laid on the makers and vendors of ale, 
eic. Ii dves not, howeyer, appear that their 
Lordships of the Privy Council have in any 
Dominion case adpoted Blackstons'’s defini- 
tion of ‘‘excise”. 

In the Encyclopaedia Britannica, Vol. 
8, p- 955 (lith ed.) it is pointed out that “in 
modern times, however, the term generally 
connotes a tax on articles of home manu- 
facture in contradistinction to customs 
duties which are levied on certain articles 
imported”. Thus the term has assumed 
a more restricted meaning since Stephen's 
edoption of Blackstone’s detinition. 
e in Halsbuiy’s Laws (f England (Hail- 
sham Itdition), Vol. 28, p. 330, Note (a), 
the dictionary méaning has been adcepted 
and excise duties taken to be ‘duties 
payable on goods produeed at home, 
whereas customs dutiesare duties on goods 
imported into this country from abroad... 
Excise duties now, however, camprehend 
other duties, such as entertainments duty, 
etc.” Thus in England they have a fgirly 
wide rang Even a dog tax, a vehicle 
tax, a hawker's license tax, tax for wine 
licenses and pawn broker's ifcenses have 
been recognised in England tg come within 
the range of excise duties, although in 
their nature they are lieenses. Again, in 
England excise duty is levied on‘the 
amount of the purchases of intoxicating® 

e s: . 
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liquor edpplied in or to a clubor on 
behalt of a club to its members (Ibid, 
Vol. 28, para. 639.) A duty of excise is 
payable on all payments for admission 
to any place of entertainment. (Ibid, para. 
631) Indeed, all dues realised through 
the Cc missioners of Oustoms and Excise are 
treated either as customs or excise 
duties. * 
* There is historical reason for the broad 
distinction in England between Customs 
and Excise. The system of excise duties 
was borrowed from the Law Countries 
and initially placed under the control of 
a Board of Commissioners, though later 
the excise revenue was for some time 
framed out. When the excise duties were 
introduced into England by the Long 
Parliament in 1643, they were then laid on 
tke makers and vendors of ale, beer, 
cider and perry. (Whartons' Law Lexicon, 
18th edition, pp. $34 5). Half the excise reve- 
nue was permanently allotted to Charles I 
and bis heirs til] ultimately the whole of it 
was transferred to the State. On this 
account, Customs and Excise duties deve- 
loped into two distinct categories. As in 
England, tle Imperial Parliament is supreme 
and there has been no rival autonomous 
Government, no oceasion really arose for 
any possible conflict between legislative 
Powers nor could any question arise as to 
the niceties of distinction between direct 
and indirect taxation. As against excise 
duties, the sharp contrast was furnished by 
cusicms duties, which include export 
and impcrt duties, affecting goods sent out 
abroad or brought in from abroad. As 
customs duties were imposed on the entry 
of foreign gocds, and excise duties were 
an inland impostion, they could not as 
regards the stages of levy be co-extensive. 
I is no wonder therefore that the term 
„excise is freely used in England 
in a very general and comprehensive 
sense,eand for cohvenience includes even 
collecticn of revenue on gocds manufactur- 
ed, prcduced, or sold in the country, that 
is to say, on heme products and heme con- 
sumptions as well as certain licences. 
There are several reasons why the wider 
English mening may be inapplicable to 
the Indian Constitution, (1) @here are no 
historical reascns for applying excise duty 
te all inlazfd imycsitions in contrast with 
custéms only, (2) Unlike England, where 
there can be no conflict of legislative 
powers, the Indien Ccnstituticn is a federal 
one and the Federation need not necessarily 
98 against the Provinces baye power to 
: e > . 
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impose duties up to the stage of consump- 
tion. (3) In the Indian Act, the Federal 
and the Provincial Legislative lists are 
separate and have to beread together and 
reconciled as far as possible. (4) The 
power toimpose taxes on the sale of goods 
has been assigned exclusively to the 
Provinces, and the excise duties assigned 
to the Federation may not presumably 
include it. (5) Iu the Indian Act, the 
word used is not merely “excise” but ‘‘duties 
of excise on goods manufactured or 
produced in India", which may exclude 
licences, contrary to the English practice 
of including within excise everything 


that is collected by Excise Commis- 
sioners. (6) The words also shcw that 
the duty is connected with manufacture 


or production. (7, In the Provincial List, 
to give only one instance, thereis aspecial 
head No, 50 which includes tax on entertain- 
ments, snd would, therefore, © nlrary to the 
English usage, not come within excise. (è) 
Even the Dominions because of their 
Federal Constitutions, have found it impos- 
sible to adopt the word excise in ils widest 
possible English sense. (9) The Devolution 
Rules, framed under the Government 
of India Act, 1919, were in force atthe 
time the new Act was passed, and the 
present lists are, to some extent, based cn 
the previous lists. It cannbdt, therefore, be 
presumed that the word “excise” used in 
the Governmens of India Act, has neces- 
sarily the wider meaning which it has in 
England. 

Story adopted Blackstone’s definition in 
his Conetitution of the United States. But 
the analogy of ihat old Constitution (1787) 
cannot be a good guide when ccnsidering 
a recent Act. Under s. | (8) direct taxes 
have to be apportioned amoung the States, 
andunders. 8 the Congress possesses wide 
powers though not exclusive, of laying and 
collecting uniform “taxes”, duties, imposts 


and excises". The word “excise”. 
has apparently been interpreted by 
the Courts, in the Uhited States to 


have “the same wide significance as in 
England. It includes several things which 
may enot in a narrower sense be regarded 
as excise. (See Qooley: Principlas of 
Constitutional Baw in U. S. A., Ch. VI). 
THis view finds support from the case of 
Patton v. Brady (9). In that case Patton 
had in May, 1898, purchased a large 
quantity of manufactured tobacco in the 
open market on which the, existing 
excise duties, had been duly epaid when it 
was removed from the factory; Patton was 
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not himself the consumer, but held the 


bacco for sale. In June 1898 a new Act 
kalah aa by the Congress under which 


-an additional tax upon all tobacco and 


snuff was imposed, and there was also a 
retrospective provision assessi«.g a reduced 
tax on tobacco, among other articles, which 
was “manufactured, imported and removed 
from factory or customs house” subsequent 
to April 14, 1898. Patton claimed a refund 
of the duty levied and collected from hin 


on his tobacco under the last provision. In - 


argument it was practically conceded by 
one Counsel that it was an excise tax, but 
they all “specifically insisted that the power 
of imposing an exciso once exercised is 
gone”. Brewar, J. held (Harian and Gray, JJ. 
not taking part in the decision) that the 
tax was not a direct tax but an excise 
duty ; and also that an additional tax was 
not illegal. This conclusion was, of course, 
obvious. Tce general tendency of the duiy 
was to be passed on to the consumer, and 
it could nol possibly be regarded as direct 
taxation. Further, the duty was on tobacco 


. manufactured (cr imported) and removed 


from factory (or customs house). It was 
intended to be one tax in relaticn to both 


' manufacture and removal, and not two 
` taxes 


in relation to munufacture and 
removal separately. It was in reality a 
tax on the manufacture and removal of 
tobacco, and was assessed at a subsequent 
stage, simply because ith id not been paid 


_previously at the time of the removal from 


. Stephen, and als) as 


/ Judge, 


r ory. The observations of the learned 
pee. Bo a went a little further. He 
quoted with approval the definition of 
excise as laid down by Blackstone and 
given in two standard 


dictionaries that it “applied to internal or 


ioland impositions, levied sometimes upon 


the consumption of a commodity, som 


“times upon the retail sale of il and some- 


times upon the manufacture of it", and 
remarked that “the power to excise con 
tinues while the consumable articles are in 
the hands of “the manufacturef or any 
intermediate dealer and unitl they reach 
the consumer”. As taxes on sales of goods 
are not specifically assigned to the States, 
the obier dictum of, the learned single 
Judge may possibly be justified in America, 
but it is not for me to express any opimion on 
this. Jt may, however, be pointed out that 
“to day more than 30 States are using some 
kind of sales tax” (H. L. Lutz: Public 
Finance, PP. 631-2). In one year 1933 
alone some sixteen States enacted sales 
taxes. “Nearly all of the taxes adopted in 
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1933. are retail Sales taxes... Cuss 
tomarily the vendor rather than the vendee 
is liable for taxation, although both may 
be held responsible for proper payment of 
the tax". (Seligman and Johnson, Ency- 
clopædia of the Social Sciences.° Vol. 13, 
p- 587). 

The British North America Act, 1867, 
embodying the Oanadian Constitution was 
based on the Quebec resolutions and 
was cf Oanadian origin, particularly’ as 
Canadian delegates had a hand in the | 
word actual draftiog of the Bill; and sə the 
‘excise’ was used therein in the Canadian 
sense. In that Constitution, there is an 
elaborate distribution of Legislative Powers, 
but in many -régpects there is the para- 
mount authority and predominance of 
Domini n Laws. (Lefroy: Oanada’s Federal 
System, Ck: X). Section 91 contains the 
list of subjects within ¿the exclusive 
authority of the Dominien Parliament, and 
incluces “the raising of Mcney by any 
Mode of System of Taxation’. But under 
s. 9, “Direct taxation within the Province” 
is inter alia among matters within the 
exclusite power of tha Proviocial Legis- 
latures, as also generally all matiers of a 
merely local or private natum in the 
Province. Under s. 122 the Customs and 
Excise Laws can bə filtered by the Parlia- 
ment of Canada. Tax on tha sale of goods 
is not specifically mentioned anywhere. 
The category ofa tax not expressly men- 
tioned in either list would ordinarly be 
determined according to its being direct 
or indirect taxation. Thus generally 
Canadian decisions turn on the meaning 
and scope of the words “direct taxation” 
and are easily distinguishable. 


Up to the Confederation, the distinction 
ebetween direct and indirect taxation was 
esolely of academic or scientific importance. 
Until the Act of 1867 was passed; the 
division of taxation into direct and indirect 
belonged solely to the ‘province of political © 
economy so far as taxation im Great Britain, 
Ireland or any of the Colonies was con- 
cerned, and there was no recognised de- 
finition of either class universally accepted. 
But “it became from thut moment essential 
for Courts fur the purpuses gf that afatute 
to aacertaln and definathe meaning of the 
phrace ‘direct taxation’ as used in such 
legislation” [per Lord Moulton in Cotton v. 
Rez (13)]. . 5 g 

According to the rule first laid down in 


(16) @1914) A 0176 at p. 190; 83 LJ P O 105; 110 

L T 278; 30T LRA, : ° 
A . 
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Attorney-General for Quebec v. WaltereRead 


(17) ons had to look, following John Stuart., 


Mill, “to the ultimate incidence of the 
taxation as compared with the moment of 
time at whica it isto bə paid, a direct tax 
being oe demanded from the very parsous 
who it is intended or desired should pay 
it” (p. 143, “The best general rule is to 
look to the time of payment; and if at the 
time the ultimate incidedce is uncertain, 
thén it cannot, in this view, be called 
direct taxation” (p. 144) (per Barl of 
Selbourne, L., O.). 

Later ia the Bank of Toronto 7. Lambe 
(12) where a tax had been imposed oa 
‘Banks varying in amount with the paid-up 
Capital and the number of o:jices, Lord 
‘Hobhouse adopted, as a fair basis for 
testing the character of a tax, Mill's defni- 
tion that e ` 

“Taxes are either direct or indirect. A direct 
tax is one whicl is demanded from the very persons 
who it is intended or “dexired should pay ib. . sss 
“Indirect taxes are those which are demanded 
from one person in the expectation and intention 
that he shall indemnify himself at the expense 
oi another, such are the excise or custums.” 

But Mill's condition. that ‘to be strictly 
direct a tax must be general’, which may 
‘bo sound or unsound for esonomic purposes, 
was rejected for legal purposes. 

In Brewers and Maltsters Association of 
Ontario v. Attorney-Genernal for Ontario (18), 
the same definition was followed andit was 
-held that requiring every brewer or distiller 
to obtain a licence to sell wxolesale was 
direct taxation. 


The same test was applied by their 
Lordships in several later cases. ln Cotton 
v. Rex (16), Lord Moulton remarked, 

“The meaning tobe attriLuted to the phrase 
‘direct taxation’ in s. 92 of the British North 
„America Act is substantially the definition quoted 
above ti. e. in Lambes case) from the treatise qf 

-dohn Stuart Mill, and that this question is no 
longer open to discession", E 

In tnat case the Statute had authorised the 
collection of succesgion duty on the estate of 

° ; a decegsed person frum tue person making 
the declaration’; it was held to be an indiiect 
„taxation as the declarant may happen to 
‘be.a notary, even though under 8. 3 of 
the Act *he was not personally liable. 
-Tanis case was explained by Lord Phillimore 
in @ similar case of Burlapd v. . Tne 
“King (19), as cogtaining nota wayside 


dictum buta complete and fundamental , 


(17) (1884) 1064 O 121; 54 LIP 012; 52 LT 393; 
- 38 WR 618 ; 
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decision, even though thsre was.no common 
practice for the ootary to’ make the 
deslaration, because “tbe principle remains 
the same and could equilly well have bean 
iliustrated by the cases of the execator 
or administratur or legatea by a particular 
title’. 

In the City of Halifax v. Fairbanks 
Estate (20), where a Statute had imposed 
a business tax to be paid by every 
occupier of real property for the purposes of 
any trade, professioa or clhsr calling carried 
on for the purpose of gain, the owner being 
deemed to be the occupier where property 
was let to the Orown or any parson exempt 
from taxation, Viscount Oave laid down, 
“Taxes on property or income were every- 
where treated as direct taxes” and that 
Mitl’s formula could not alter their classica- 
tion. ae 

In the case of the Attornzy General for 
British Columbia v. Candian Pacific Rail- 
way Company (21), the Provincial fuel-Oil 
Tax Act, 1923, enacted that every parson 
who purchases withia the Provinces fuel-oil 
sold for the first time after its manufac- 
ture in or importasioa into the Province 
should pay for Provincial purposes a tax 
equal to one-half cent. per gallon on the 
oil so purchased. “Purchaser” (who was 
to pay the tax) was defined as a person 
who within the Province purchases fuel-oil 
when sold for the first. ime after its 
manufacture in or importation into the 
Province; and “endor” (who was: to levy, 
collect and pay. it to Government) was to 
mean any person who within the .Province 
sells fuel-oil for the first bima after its 
manufacture in or importation into the 
Province. ‘There was alsoa liability on 
every person woo had in his possession 
for use or consumption fuel-oil on which 
‘tax had not been paid. Tae Railway 
Company used to purcaase oil in British 
Columbia from an Oil Company, and the oil 
they purchased was used by themselves 
alone and was not then resold. It was 
held that the tax was all the same indirect, 
and therefoxe beyond competence of the 
Province. Viscount Haldane laid down 
that ‘‘Validity in accordance with (general) 
tendeficies, and not according -.to 
results insulated @r merely particular 
instances, must be the test”. The principle 
of coastruction as established was satisfied 
because the Railway Company could 


(20) (1928) A O 187;97 LJP O11; 133°L T182 
72 5 J 946; 44T LRS : 

(21) (1927) A U 934; 96 L JP OMG 1837 LT 715; 
WSJ 761; 43 TL R750. 
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develop their business so as to include 
re-sale of the oil they bought. Fuel-oil 
being a marketable commodity, those 
who purchased it, even for their own 
use, acquire the right to take it into the 
markel; and therefore the tax comes within 
the general principle, determining that it 
is indirect. His Lordship emphasised that 
the first and the cardinal question was 
whether the tax was direct or indirect. 
His Lordship did not lay down that the tax 
was an excise duty. 

The position has been re-considered 
recently by Lord Thankerton in Attorney- 
General for British Columbia v. Kingcome 
Navigation Co., Ltd. (15), where the Fuel- 
Oil Tax Act of British Columbia, 1930, as 
amended in 1932, required ‘every person 
who consumes any fuel-cilin the Province 
to pay... . & tax......ab the rate of one-half 
cent. a gallon’ and prohibited the keeping 
for sale or selling fuel-oil without a 
licence. His Lordship has held that “the 
test to be applied in determining what 
is ‘direct taxation’ within the meaning of 
s. 92, head 2, of the Act of 1867, is to 
be found in Mill’s definition of direct and 
indirect tax”. “If the tax is demanded 
from the very persons who, it is intended 
or desired should pay it, the taxation is 
direct, and that it is nonetheless direct, 
even if it might be described as an 
excise tax; for,instance, or is collected as an 
excise tax’ (p. 55) “Duties of customs 
and excise were regarded by every one as 
typical instances of indirect taxation” 
(p.-56). The tax was held to be a direct 
. tax on three main grounds: (1) The Act 
purports to exact the tax from a person 
who has consumed fuel-oil, the amount 
of tax being computed broadly according 
to the amount consumed. (2) It does 
not relate to any commercial transaction 
in the commodity between the tax-payer 
and some one else. (3) There is no justifica- 
tion for the suggestion that the tax is 
truly imposed in respect of the transaction 
by which the sax-payer acquired*the pro- 
perty in the fuel oil, nor in -respect of any 
contract or arrangement under which the oil 
is consumed, though it is, of course, possible 
dhat. individual tax-payers may “recoup 
themselves by such ac8ntragt or arrangement. 
It was further held that except that tee Act 
taxes persons in respect of a commercial 
commodity, which is not produced in its 
raw state within the Province, there is 
nothing in the Act to suggest that its purpose 
was the regulation of trade or commerce. 
His Lordship laid down at p. 57: “The 
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ultimate incidence of the tax in the sense 

„of the political economist is to be dis- 
regarded when the tax is imposed in 
respect of a transaction, the taxing authori- 
ty being indifferent as to which of the 
parties to the transaction ultimately bears 
the burden......... Where the tax is 
imposed in respect of some dealing with 
commodities, such as their import or gale 
or production for sale, the tax is not a 
peculiar contribution upon the one of the 
parties trading in the particular commodity, 
who is selected as the tax-payer.” 


It must, therefore, be now taken as 
authoritatively settled that a tax on the 
consumer based on the amount consumed 
is adirect tax, and by no means an excise 
duty in Oanada, and is fully within the 
competences of a Provincial Legislature. 
The English or American conception that 
excise may be an imland “imposition on 
consumption of home commodities has 
therefore been definitely negatived and is 
no longer tenable. It is equally clear that 
mere licences would not be excise duty. 

The Commonwealth of Australia Oon- 
stitution Act, 1900, being the product 


of the Constituent Convention was 
practically drafted in Australia by Aus- 
tralians for Australia. Accordingly ‘the 


word “excise” used in this Constitution 
would have the meaning which ithad there 
about that time. The scheme is to confer 
definite powers on the Commonwealth, and 
preserve to the States all powers not 
exclusively conferred on the Oommonwealth. 
Thus there can bə overlapping. Sec- 
tion 107 provides that 

“every power of the Parliament of a Colony which 
has become or becomes a State shall, unless it is by 
this Constitution exclusively vested in the Parliament 

eof the Commonwealth or withdrawn from the Parlia- 
ment of the State, continue as at the establishment 

“of the Commonwealth or as at the admission or 
establishment of the State as the case may be.” 

The Parliament hag under s.51 power 
to make laws, among others with*respects * 
to Saxation, but so as not ‘to discriminate 
between States or paris of States”. Under 
s. 90 Parliament has exclusive power to 
impose ‘uniform duties of customs and of 
excise and to grant bounties on ths produc- 
tion or export of goods”, Under s. 92 “en the 
imposition® of uniform ‘duties of customs, 
trade, commerce and interegurse among 
the States whether by means of internal 
carriage or ocean navigation, shall be 
absolutely free.” In the Australian Con- 
stitution also “taxtion on the sale of goods 
has dot in so many terms been mentioned 
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anywhere, nor is 
specifically. 

In Peterswald v Bartley (22) the question 
arose as to a Liquor Act prohibiting the 
carrying on the business of a brewer without 
a proper licence. In view of the words 
“the duties of excise paid on goods produced 
and manufactured in a State” used ins. 93, 
the High Court held that a licence fee is 
nola taxon the go:ds themselves, and is 
not an indirect tax, as the amount in no 
way depends on the quantily of beer 
manufactured, and there is no expecta- 
tion or intention that the person paying it 
should indemnify himself by passing it on. 
Rejecting the larger view, it was held ihat 
“the basic principle of excise duties 
was that they ware taxes on the production 
and manufacture of articles which could 


‘direct tax’ mentioped 


_not be taxed through the Customs House” 


(p. 503), that “the fundamental conception cf 
the term (excise} is that of a tax on articles 
produced or manufactured in a country” 
and that “the conclusicn is almost inevit- 
able that wrenever itis used, it is intended 
to mean a duty analogous to a customs duty 
imposed upon goods either in relation to 
quantity or value when produced or manu- 
factured and not inthe sense of a direct 


tax or personal tax.” (p. 508) (It was further 


-remarked that the term “duties of excise in 


the Constitution was limited to taxes impos- 
ed upon goods in process of manufacture”. 
Notwithstanding the modern tendency in 
England to use the word ‘excise’ as includ- 
ing all kinds of inland revenue taxation 
which come under the control of the Ccm- 
missioners, the licence fee was not a duty 
of excise, even though it was a kind cf an 
inland revenue impost. 

In the case of The King v. Barger (23) 
the Cominonwealth Excise Tarif Act, 1998, 
had imposed duties of excise on certain® 
specified goods exenpting goods manufac- e 
tured under certain conditons of labour as 
to maunfacture. [t was held that the Act 
in substance was not an Excise Act, not 
being an exercige of the power of taxation, 
but an attempt to fegulate internal trade 
and industry. Tre restricted meaning 
given to the expression “‘the duties of excise 
paid on goods produced or manfactured in 
a Stase” in Reterswald v. Bartley (22) was 
quoted with approval on p. 73-4 €nd 117. 


Strong reliance has been placed on the 
Commonwealth v. The Commonwealth Oil 
Refineries (18) whith is certainly an import- 


- (22).(1903-04) 1 O LR 497, 
628) (1808) 649 L R 4l, ° 
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ant case dealing with the powerof a State 
to impose a tax on first sales of motor epirit 
South Australia had passed a Statute 
in 1925, Taxation (Motor Spirit Vendors) 
Act, which by e. 2 defined a “vendor” as 
“every person who sells and delivers motor 
spirit within the State to parsons within 
the State for the first time after the entry 
of such mctor spirit into the State, or as tha 
case may be after production, refinement, 
manufacture or compounding of such motor 
spirit within the State, but not including 
any purchaser of such motor spirit who 
subsequently sells the s.me. Under s. 4 
a tax, under the name of jncome-tax was- 
imposed at 3d. per gallon of motor spirit 
sold by any vendor within the State, 
excluding spirit sold or delivered for export. 
Under s. 7 there was also a tax on 
consumers of a certain excess quantity. 
Under an Act of 1926 it was provided that 
if satisfactcry arrangements are made 
between Commonwealth and a State for 
payment of customs or excise an motor 
spirit, the Act would be satisied and tax 
reduced. Motor spirit used to be imported 
into the State from U. S. A. and other 
places beyond the seas, Refineries refined 
crude petrol oil in the State of Victoria 
and then. consigned the retined oil to 
their Agents in South Australia. 

Various and not necessarily unanimous 
reasms were given by the séveral learned 
Judges in support of the view that the 
Act was beyond the power of the State. (1) 
The tax was called an Income tax, which 
obviously it could not be asit was not a 
tax even on gros3income, much less on net 
income, but on the first sale of a quantity, 
irrespective of quality or value. (2) The 
taxon imported goods before they had ber 
come part of the general mass of property 
of the State, first sale taking place mostly 
whilethe spirit was still contained in the 
original tins and cases, would be ia the 
nature of an impost levied on imports; (3) 
The tax on the tirst sales of the goods after 
production, refinement, manufasture or com» 
pounding was bound to be added on to 
the pric8 and” passed on to the vendee and 
ultimately to the consumer, and, therefore, 
was no adirect tax, but an excise duty; 
(4) Constitutional pyohibition does nor 
cease the momett the gods entered the 
Btate, “and the tax on first sales though im- 
posed after entry was as effectual in the 
way of hampering Commerce between State 
und State asa tax imposed oa entry. It 
is clear that the decision went in favour of 
the Commonwealth, because theetak was pa 


180 


first sales. The majority of the learned 
Judges*held it to be an excise duty not 
merely because it was a taxon sales, but 
because it was a tax on first sales. Knox, 
O.J. with whem Powers, J. agreed said: 

“In effect, the tax is puyable by every producer 
in the State of motor spirit on all spirit produced 
by him within the State except so much thereof 
as is not sold or is sold for export from; the State 
(p. 420),” a 

Issacs, J. declining to adopt the extended 
meaning said, 

“Licences_to sell liquor or other articles may 
well come within an excise duty law, if they are 
sd connected with the production of the article sold 
or are otherwise imposed asin effect to be a method 
of taxing the production of the article, But if. in 
fact unconnected with production and imposed mere- 
ly with respect to the sale of goods as existing 
articles of trade and commerce, independently of the 
fact of their local production, a licence or tax on the 
sale appears to me to fall into a classification of 
governmental power outside the true content of the 
words ‘excise duties’ as used in the Constitution 
Cp. 426).” : 

Starke, J. said ; 

“Ifa tax uponthe sale of a commodity be in sub- 
stance a tax upon the commodity, here we have a 
tax which operates in many cases as a tax upon the 
producer and in respect of the production of the 
commodity by him, That,in my opinion, is an ex- 
cise duty (p. 439)." 

Gavan Dulty, J. agreed with the con- 
clusion. Only Higgins and Rich, JJ. 
based their judgments on the wider mean- 
ing of ‘excise duty’. In Australia the States 
have no general power to impose taxes 
on sales. Thie was a case of first sale and 

-not the last retail sale totke consumer, to 
which much of the reasoning would have 
been inapplicable. Had excise duty includ- 
ed sales atevery stage, much of the elabo- 
rate discussions would have been wholly un- 
mecessary. 


In James v, Commonwealth of Australia 
(1), Lord Wright, M. R. in delivering the 
judgment Leld that 5.92, binds the Gom- 
monwealth and approved of an Australian 
case Vacuum Oil Co. Piy., Ld. v. Queensland 
(24), in which it had been eld that a 
burden placed (in substance) on the trst 
seller in the State of imported petroleum 
was in truth, th8ugh not in form, asort of 
“ tax or impost by remaiking "so régarded, 


it clearly infringed s. 92,thoughits opera- 


tion and incidence only took effecteat an 
interval after thé borger was passed.” It 
infringed s. 92, because it interfered with 
trade and commerce. The High °Court 
unanimecusly Leld that it was neither a 
duty of customs, nor of excise nor a bounty 
within the meaning cfs. 9U. His Lordship 
did not say that s. 80 was infringed, 
(pp. 623-4), 6 . 
(24) (1934) 51 OLR 108. 
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There is thus no doubt whatsoever that in 
Australia a tax imposed on first sales being 
connected with either import or manufac- 
ture or production of goods is outside the 
competencs of a State. But not a single 
Australian case has been cited ewhere a 
taxon retail sale has been held to be an 
excise duty. i 

Fortunately in India it is nob necessary 
to revive the niceties of distinction between 
direct and indirect taxation, as no such 
division exists inthe Act. Indeed, there 
are several taxes like taxes on luxuries or 
trade which can be indirect; and some 
taxes like succession duties (and even 
excise) have in purts been assigned to buth. 
Tne ultimate incidence of the tax is certain- 
ly nota crucial test under the Indian Oon- 
stitution. ‘There is no justification for adopt- 
ing any such principle as that certain 
classes of duties wnica are tobe regarded 
as direct have been» asgigned to the Prò- 
vinces, and obher classes regarded as in- 
direct have been reserved for the Federa- 
tion. 

‘The rules ofinterpretaticn are perfectly 
clear. Lt was observed by the Lord Ohan- 
cellor in Brophy v. Attorney-General for 
Manitoba (25), ihat “the function of a iri- 
bunalis limited to construing the words 
employed ; it is not justified in forcing into 
them a meaning which they cannot reason- 
ably bear. [ts duty is to interpret, not to 
enact.” At p. 2i6 ıt was remarked ; 

“The question ie not what may be supposed to 
have been intended, but what has been said. More 
complete effect might in some cases be given to 
the intentions ot tne Legislature, if violence were 
done to the language in which their legislation has 
taken shape ; but such a course would, oh thé whole, 


be quite as likely so defeat as to further the object 
which was in view.” j 

li was observed by Lord Wright, M. R. in 
oJ ames V. Commonwealth of Australia (1), 

“The question then is one of construction, and in 
the ultimate resort must be determined upon the 
actual words used read not in vacuo but as occurr- 
ing ina single complex instrument in which one 
part may thruw light on anôther. ‘he coastitution 
nas been describedas the federal compact and the 
construction must huld a balance between all its 


arts,” 

: schedule VL of the Uovernment of 
India Act contains a carefuland detailed 
distribution ot legislative powers enumerat- 
ed in Feqerai, Provincial and Concurrent 
Legisiative’Lisis. In ‘his respect, the 
Clapslucalion diers very magerially from 
those preVallng in tne Vominions. There 
is no general power givet to the Federation 
to impcse indirect taxes, norany general 


(25) 695) A O 202 at p. 215; 64 L YP O70; 1 R 
385; 72 L T 168, : ? 
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power given to the Provinces to impose 
direct taxes. The heads have been 


sap3rately specified in great detail; and a 
special head “taxes on tha sale of goods 
has been assigned tothe Provinces which 
did not atali find a separate and distinct 
place in the State or Provincial list 
of any ofthe Dominions. This peculiarity 
is a unique feature of the Indian Oonstitu- 
tion, having an important bearing on the 
present case, as taxes on sales have been 
adopted; as a post-war measure in most 
. countries. 

Inuspite of these separate lists, a 
difficulty may arise from the fact that 
some heads overlap, as the groupings 
cannot be absolutely parfect. Wuen 
overlapping is unavoidable, the provisions 
of s. 100 operate,as it provides that the 
Federal Legislature has power tô make laws 
with respect éo matters in List I “‘sot- 
withstanding anything in the two next 
succeeding sub-sections” and has power 
to make laws with respect to matters 
in List I “notwithstanding anything 
in the next succeeding sub-sections”, 
whereas a Provincial Legislature also 
has power tomake laws with regard to 
matters if List IIL “subject to the first 
sub-section” and hag power to mike laws 
with respect to matters in List II “subject 
to the two proceding suo- sections™. It 
follows thatin the case of an inevitable 
conflict between the powers of the Federal 
| and the Provincial Legislatures, the former 
would prevail in respect of Lists Land 
IH, s. 100 being the last refuge. 

As two separate Lists exist, the Imparial 
Parliament should be presumed to have 
intended to keep the Federal and Provin- 
cial Lists mutually exclusive as far as 
possible. It should certainly be our earnest 
endeavour tö avoid a conflict between 
two apparently competing eatries. Too 
liberal an interpretation given t» both 
of them would simply create a conflict. 
As it is a Provincial Act which - is 
challenged, the proper way of approach 
is to see whether the taxation imposed 
falls within the Provincial Eatry, and 
then to see whether it is in any -way cut 
down or restricted. 

In The Queen v, Burah (25),$Lord Sel- 
bourne remarked: 

“The establfshed Courts of Justice, when a ques- 
tion arises whether the prescribed limits have been 
exceeded, must,eof necéssity, determine that question; 
and the only way inwhich they can properly do so, 
is by looking to theeterms of the instrument by 
whiclf affirmatively, the legislative powerg were 
© (26) (1878) 3 a O 889, 
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created ani by which, negatively, they ars 
restricted. If what has been done is legislation 
within the general scope of the affirmitive words 
which give the power, ani if it violates, no express 
condition or restriction by which that power is 
limited, itis not forany Court of Justice to inquire 
further, or to enlarge constructively thoss conditions 
or restrictions pi. 304-53”, ae 

It was emphasised in The Citizens I nsur- 
ance Co. v. William Parsons (4), at p. 109*, 
thit: 

“it is the duty of the Oourts, however difficult it 
may be, to ascertain ia what degrez, and to what 
extent authority to deal with matters falling 
within these classes of subjects exists in each 
Legislature, and to define in the particular case 
before them the limits of their respective powers, 
It could not have been theintention that a conflict 
should exist and in order to prevent such a result, 
the two sections must be read together, and the 
language ofone interpreted, and where necessary 
modified by that of the other. Inthis way it may, 
in most cases, be found possible to arrive at a 
reasonable and praciical construction of the 
language of the sections so as to reconcile the 
respective powers they contain and giveeffect to all 
of them,” , 

In the above case at p. 108* it was further 
said : : 

“Notwithstanding this endeavour to give pre- 
eminence to the dominion parlimen in cases ofa 
conflict of powers, it is obvioug that ia sume cases 
where this apparent conflict oxists, the Legislature 
could nvt have iateadəd that the powers exclusively 
assigasd to the Provincial Legislature should be 
absorbed in thos3 given to the deminion parlia- 
ment.” f 

Ss far as the Goveramgat of India 
Act is conceraed, thers is really no doubt 
that Parlianent his Glosen b) use an 
expression waich? narrows tn3 scope of 
Bxcia3 duties, and coaseq-iea:ly limits the 
legislative power of the Cantre. Hatry 
No. 45 of List I refers to ‘duties of exeias 
on t»bacod and other gods manufactured 
or produced ia India, ete.” OUaquestion- 
ably, nodaty would be regarded as a 
duty of exc.se undar Hitry No. 45 unless 
it ison goods (a: leust other than tobacco) 
manufactured or produced in India. 
For purposas of such gods the wider 
English sence is necessarily excluded. 
Aad tue word ‘goods’ ha3 been used in tne 
widest possible sense, fẹ uaders. 311 
“goods” includes all materials, comm witias 
and articles. 

It canhardly be disputed that if there 
were Nothing else in the Act, tax og 
retail sale of motor spirits and lubrivants 
would fall witnin the scope of the express 
words “tax onthe sale of goods" used in 
List IL, Entry No. 48. ‘Tne main question 
in the present case, therefore, is waether 
the tax on retail sales also comas within 
the category “duties of exsise wn goods 

3 C 
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manufactured or produced in India” 
so farat any rate as concerns goods 
manufactured or produced in this country. 
In*the same List IT there are two separate 
categories. Entry No. 40 refers to ‘duties 
of excise” on certain specified goods and 
Entry No. 48 to ‘taxes on the sale of 
goods”. The Imperial Parliament presum- 
ably intended these categories to be separate 
and distinct, and not that “sale” of the 
specified goods be included in the “duties 
of excise” on them. Similarly it should be 
presumed that when “duties of excise” were 
assigned to the Federation and “taxes on 
the sale of goods” to the Provinces, it was 
‘intended that these categories were mutually 
exclusive, or at any rate, not intended that 
the latter should be wholly included in 
and completely absorbed by the former, 
Although in List II—49 the words used 
.are “for consumption, use or sale therein”, 
List I—45 does not say “goods manufac- 
‘tured or produced or sold or consumed in 
Indian”. Obviously the power to tax the 
sale of goods is quite distinct from any 
right to impose taxes on use or consump- 
tion. It cannot ba exercised at the earlier 
stage of import or manufacture or produc- 
tion, nor at the later stage of use or 
consumption, but only at the stage of 
sale. The successive stages of manufacture 
or production, sale, use or consumption 
, are separate, and it is possible to impose 
duty at any of these stages. There is a 
fine distinction between taxes on the sale 
of goods and taxes on the goods themselves. 
The essence of a tax on gocds manu- 
factured or produced is that the right to 
levy it accrues by virtue of their manufacture 
or production. It is immaterial whether 
the goods are actually sold or consumed 
by the owner or even destroyed before 
they can be used. If’duty is imposed on 
the goods manufactured or produced when 
they issue from the manufactory, then the 


duty becomes leviable independently of. 


the purpose fpr which they leave it and 
_irrespective cf what happeng to them later. 
On the other hand, a duty on the sale of 
goods cannot be levied merely because 
gocds have been manufactured er pro- 
“duced. Nor can it ebe levied merely be- 
cause the goods have been consumed or 
used of even destroyed. The right to levy 
the duty would not, at all, come into ex- 
istence before the time of the sale. Ib 
cannot at all be levied unless the goods 
are actually sold. and may not be leviable 
-if they at transferred in gome other form. 
Thus a duty on goods manufactured or 
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produced is distinct, separate and indepen- 
dent from a duty on their sale, and 
(except probably at the stag> of the first 
sale) there seems to be no good reason 
why they may not coexist without 
overlapping. 

I doubt if it would be at all lagi- 
timate to examine the words previously 
used in the entries in the lists 
appended to the White Paper (which 
were professedly illustrative, not pur- 
porting to be either complete or final) 
or to those in the Joint Committee's Report 
(which were later carefully revised and 
largely recast), corresponding to the entries 
now, under consideration, and then to 
speculate why the phraseologies were 
changed. If the removal of the words ‘on 
the produgtion and manufacture’ in the 
old Entry No. 36 of List I would support 
one view, then tha deleti*n of the word 
‘turn-over’ from the cld Entry No. 10 of 
List II might strongly support the other. 
It would not, strictly speaking, have been 
correct to use the words ‘duty of excise 
on manufacture or production of goods’, 
unless the duty were intended to be levied 
on the processes of manufactyre or pro- 
duction, irrespective of the quantity manu- 
factured or produced. Those words would 
also have necessarily excluded first sales. 
If the intention is to impose the-duty on 
the goods themselves provided they are 
manufactured or produced in India, then 
the only correct way to express the idea 
isto say ‘duty of excise on goods manu- 
fac.ured or produced in India’. Opinions 
expressed by Committees, prior even to 
the Joint Committee, are all the more 
irrelevant. 

There is really nothing absolutely irre- 
concilable between Excise duty mentioned 
in Entry No. 45 of List I and tas on 
retail sales included in Entry No. 48 of 
List. II. They can be mutually exclusive, 
so as not to bringin operation the provisions*® 
of s. 100 at all, Excise’ duties can be 
imposed by the Centre on motor spirits and 
lubricants manufactured or produced at the 
place or in the Province of their erigin, while 
the Central Provinces and Berar can impose 
a tax on, the retail sale of ,all suck goods 
(both fo¥eign and Indian) within the 
Province. It is not at all glear why the 
Oentre which can easily impose an excise 
duty at an earlier stage gshould’ try to 
follow the petrol after it has been expofted 
from the Province of ‘its origin into other 
autofomous Provinces and impose excise 
duties on retail saleg there after the cotn- 
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modity has become a part of the géneral 
stock in such Provinces, and, in the case 
of some other goods, mixed up with and 
become indistinguishable from similar 
foreign products. The suggestion that 
manufacture or production itself may be 
seriously affected is rather far-fetched. 

Under the Central Provinces and Berar 
Sales _of Motor Spirit and Lubricants 
Taxation Act, 1938, s.. 3, a tax is to be 
levied and collected from every retail 
dealer...on the retail sales...at the rate 
of 5 per cent. on the value of such sale”. 
In s. 2 (e) a “retail dealer” is defined 
as a person who on commission or other- 
wise sells or keeps for sale motor spirit 
or lubricant for the purposes of con- 
sumption hy the person by whom or on 
whose behalf it is or may be purchased; 
and “retail sale” means a sale by a 
retail dealer eto a person for the purpose 
of consumption by the person by whom 
or on whose behalf it is or may be 
purchased. The machinery for collecting 
the tax is a subsidiary thing. 

It is clear that the tax is levied and 
collected from the last vendor who passes 
the goods on to the person who consumes 
them. The imposition is, therefore. on the 
last sale. If a tax has to be imposed on 
sales. this would be the last occasion 
on which it can be done, ifat all. Tax 
on retail sale will immediately affect the 
consumer, who becomes known at that 
stage. According to the rule laid down 
in Walter Reed's case, at that point of 
time, ‘tbe ultimate incidence is certain’. 
The tax relates to commerial transations 
in the commodies between the tax-payer 
and the consumer, It is wholly unconnect- 
ed with manufacture or production. There 
ls every reason to take it as a Li truly 
aa in respect of the transaction of 
sale. 

The object of the taxation is not to impose 
any special burdefi on goods manufactured 
or produced in India. The principal object 
18 to recover reverrue on all sales irrespec- 
tive of the origin of the goods. The 
amount eassessed depends exclusively on 
the sale price and on nothing else. A tax 
on, the sale of goods, whether originally 
Imported or locally produced? or manufac- 
tured in a Province, which have become 
mixed up with the general mass of property 
in that Prqvince about to pass into the 
‘hands of the consumer has hardly any re- 
semblance to an import duty or even an 
excise dufy on manufacture or preduction. 
In its mature, it isa puraly domestic trans- 
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action with which the other Provinces or 
India as a whole cannot be concerned, 
When last sales are taxed, the imposition 
is simply on goods as an existing substance 
in the Province, no longer subject to all- 
India considerations and sold in the Pro- 
vince to local consumers for consumption 
or use. Such sales being a purely provin- 
cial operation, ought to be within the power 
of the Province to tax them. 

Some petrol is admittedly produced in 
Attock in the Punjab; but the vast bulk 
of peirol consumed in this couatry comes 
from outside, particularly as now Burma 
is no part of India. The tax on sales would 
affect equally both Attock petrol as well as 
foreign petrol. The Act does not earmark 
Attock petrol for the imposition of the 
duty. Indeed it makes no distinction as 
regards variety. Ib cannot, therefore, be 
suggested that Attock patrol would be at 
a disadvantage as compared to foreign 
petrol. As Attock production is insignifi- 
cant when compared with the total quantity 
of motor spirits consumed in India, the tax 
on sales of all motor spirits in the Central 
Provinces and Berar can hardly be re- 
garded as an excise duty impose] oa the 
spirits produced in the Punjab. Indeed, 
on the contrary, it may with greater plau- 
sibility be said to be animport duty on 
foreign motor spirits. . 

In Canadian cases, the Privy Oouncil has 
held that a tax,on ths producer or manu- 
facturer is indirict, like the percentage tax 
upon the gross revenue received from the 
sales of coal by the owner of a coal mine, 
as was the case in The King v. The Cale- 
donion Collieries (27). There is the direct 
authority of the case of The Attorney- 
General for British Columbia v. The 
Canadian Pacific Railway (21), that a tax 
on first sales is an’indirect tax and there- 
fore not within the competence of a State 
or Province Their Lordships .did not 
expressly say that it wis an import or excise 
duty, much less that taxes on even sub- 
sequents sale would be excise duties. On 
the other Rand, in the case of Kingcome 
Navigation Co. (15) their Lcrdships have 
laid down that a Provincial tax on cone- 
sumers is direct and therefore perfecély 
valid. The present case lies in between, 
invélving a tax on retail gale. which is 
mid-way between the first sale and the 
ultimate consumption. The demand would 
be made from the retail seller who would 
certainly add it on to the price and recover 


(27) (1928) A, O 358; 97 LJ PON; f39L T525; 
44 T L R 622. 
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it from thé consumer, on whom the burden 
will ultimately fall. At the time the tax 
is paid, it is fully ascertained where the 
incidence would. be, thcugh the tax is 
demanded from a person who it is not 
intended should bimself bear the burden. 
According to the test laid down in the 
series Of cases decided by their Lordships 
of the Privy Council (subsequent to the 
case of Walter Reed) (17) particularly 
the case of Cotton v. The King (16) and 
Burland v. The King (19), there can be 
no doubt whatsoever that the retail tax 
in question is indirect. But that is nota 
conclusive test under the Indian Act. The 
fact that it is an indirect taxation does not 
exhaust the whole question, as it would not 
necessarily follow that the tax is an excise 
duty within the meaning of Entry No 45. 

. A clear distinction exists between the 
first sale and the last sales, as the latter 
is not intimately connected with the manu- 
facturer or the producer and cannot come 
within tke scope of excise duty. In the 
Commonwealth Oil Refineries case, the 
observation of Isaacs, J. at p. 426 already 
qucted supports the view that if the tax is 
unconnected with production or manu 
facture, then itis not an excise duty, His 
observation was not confined to licences 
only but expressly referred to a ‘tax on the 
sale- ‘In that case most of the learned 
Judges tock the view that ordinarily a tax 
on first sale of home products is connected 
with production and manufacture and is 
therefore a tax on production and manu- 
facture, and as euch, an excise duty. They 
had not to consider and therefore did not 
deal with retail sales at all; nor could their 
reasoning have applied to the last retail 
sale to the consumer. 

Taking gocds manufactured or produced 
in India, the time of the first sale is 
ordinarily the time of the sale by the manu- 
facturer. The manufacturer or producer 
is directly concerned with this transaction 
and the tax is demanded from him when 
he sells the gocdg. Ii is not then tertain 
which consumer will bear it. For all practi» 
cal purposes, it is a tax on the manufac- 
turer or producer, and the burden is, in the 
firg instance, impcsed on him, though, of 
course, it Leing an indigect imposition, he 
can pass iton; but the essence is thatthe 
tax is imposed on a sale by the producer 
orthe manufacturer and not on a sale by 
any subsequent vendor. 

The case of tax on retail sale is just the 
reverse. «There crdinarily the original 


manufacturer or producer is* not directly 
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concerned, but at the time of the retail. 
sale, the retail seller will charge the extra 
amount from the ccnsumer directly. It is 
known at the time which consumer will 
bear it. Thetax cn retail sale is more or 
less connected with the consumer, while a 
tax on the first sale is similarly connected 
with the producer. 

If the words of Entry No. 48 “Taxes 


on the sale of goods’ were to be, 
taken in their ordinary and natural 
meaning, they would include even first 


sales. It is not necessary to decide any 
such question in the present case, but 
it may as well be pointed out that there 
may be some difficulty in upholding a 
Provincial tax on first sales, Jor instance, 
if the Bombay Proviuce were to impose a 
duty on first sales of certain specified 
articles, whieh are mainly imported from 
abroad, the tax may well approach an im: 
pert duty. Or agains if Bengal were to 
put a tax on first sales of Jute manufac- 


tured or produced in the Province, when 
Jute is principally produced in that 
Province, it may well resemble an 


excise duty. In extreme cases, the impo- 
sition of duty cn .sales may either be so 
closely connected with imports se to be- 
come a customs duty; or so closely connect- 
ed with production or manufacture as to 
beceme an excise duty, although it purports 
to be merely a tax on first sales of such gocds. 
It is the pith and substance of the Act and 
not its form which will. be the decisive 
factor. (Attorney-General for Ontario v. 
Reciprocal Insurers (28). A Province may 
therefore not have power to tax such first 
sales, but taxation of retail sales is not 
governed by such considerations. 

[tis true that in some cases the first 
sale in the Province may itself be a retail 
sfle to the consumer, for instance a sale by 
a*manufactaring retailer. This would not 
ordinarily be so where the goods are manu- 
factured or produced outgide the Province, 
except in the very special case wBere a 
consumer orders go ds direct frem an ou: 
side manufacturer or producer, and under 
the terms of the ccntract between them, 
the transaction of sale is completed within 
tLe Province. But an Act cannot be in- 
validated megely on account ofits pecuKar 
operation in special individual cases, and 
must ke judged by its ordinary effect. 

“The Legislature cannot possibly have meant 


to give a power of taxatione valid or invalid , 
according to its actual results in particular cases.* 


(28) (1924) A O 328 at p. 337; 95L J PO 187; 
1924 W @ & I Rep. 97; 130 L T 738; 6849 J 383;40 e 
TL RB 273; 18 LL L Rep. 53. | a: 
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Tt must have contemplated some tangible dividing 
line referable to and ascertainable by the general 
. tendencies of the tax and the common unders.and- 
ing of men as to those tendencies.” 


“(Per Lord Hobhouse in Bank of Toronto v. 
Lambe, (12). 


When the Centre may never impose 
excise duty except on a few selected 
classes of articles, there seems to he ro 
gaod reason for depriving the Provinces 
of their power to tax the retail sales of 
all, If tax on retail sales of every possible 
kind of home products were outside the power 
of a Province, then it is difficult to see how 
strictly speaking any tax can be imposed 
on the sale of any goods under Entry 
No. 4%. To give a natural meaning to this 
entry retail sales io. consumers shou'd not 
be regarded as excise. So long as the 
goods tazsed are not produced is India and 
are wuolly imported, a tax cn their sale 
would, no doubt, mot *be an excise duty, 
and may remotely resemble an additional 
import duty in the case of trst sales. But 
as soon as any quantity, howsoever small 
begins to be produced or manufactured 
anywhere in Inida, the tax which was per- 
fectly valid at first would suddenly beccme 
invalid ateleast qua such properties (even 
not c.nsidering for the moment the argu- 
ment of the Advecate-General of India that it 
is invalid both as regards home and foreign 
prod:cts). The validity or invalidity would 
then depend on the indentity of the goads, In 
most Cases.ii may be impossible to trace the 
origin of the g:ods, although it must be 
conceded that in the case of petrol so long 
as it is contained in the original tins and 
casas, its origin may be easy to discover. 
But there may well be other kinds of goods 
which may be almost similarto goods im- 


ported from outside and it may well be, 
difficult to disiinguish One kind from an-, 


other. A tax on the sale of such kinds 
ef goods would according to the conten- 
e tion of the Advocate-General of India be 
invalid. So long as there is any small 
quantity produced ip India which cannot 
be identitied and distinguished from similar 
goods imported from abroad, the duty 
even on the last retail sale would become 
an excise duty. It could hardly have been 
intenfed that? in crder to test t¥e validity, 
Ovurts should embark upon an enquiry 
into the varieties of home products. 
Such a conclusion would lead to an almost 
impossible pebition and would practically 
nullify the power ,expressly given to the 
Provinces to impose taxes on the sale of 
geods It, Should be presumed that the 
. s 
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Imperial Parliament did mean to the Pro- 
vinces the power to tax sale of goods, as it 
has said, and not that the power was 
merely illusory. .Unless at least retail sales 
coms within the category "sale of goods," 
power to impose a tax on gales of home 
products under Mntry No. 4% would be 
almost non-existent. If retail sales tax on 
every possible kind of home commodities 
is wholly outside the legislative compe- 
fence of the Provinces, tten practically 
the only power which would remain under 
Entry No. 4% would be to impose a tax on 
the sales of imported goods, which might in 
extreme cases conflict with s. 297 (1) (a). 

The learned Advocate-General of India 
is forced to admit that-if his contention 
prevails, then the only taxes that would 
not amount to excise duty and would be left 
over for the Provinces to impose under 
Entry No. 48 would be certain licence fees 
and certain turn-over taxes. 

As regards licence fees, if we leave aside 
the wide meaning that has been given to 
the word ‘excise’ in England owing to his- 
torical reasons and convenience of collec- 
tion, such fees can hardly be regarded as 
in themselves being a “tax on the sale of 
goods”, and can come in only impliedly 
within that power. 

It can also hardly be suggested that the 
words “taxes on the sale of goods” are the 
exact equivalent of “sales base or “turn-over 
tax”. In the first place, it is dangerous to 
substitute for the words actually used in 
an Act, new colloquial expressions, which 
have come to connote a definite meaning in 
common parlance and then to interpret the 
words used in the light of the meaning of the 
latter colloquial words. Itis safer to adhere 
strictly to the words actually employed, 
In the second place, even "a sales tax", 
which has come into vogue since the Great 
War, iacludes a variety of forms of 
taxation in various countries, without any 
definite uniformity. As shown below, it is 
by nu means confined, even in the sense 
used by°economists, to taxes on sales of 
goods generally, without specifying par- 
ticular goods. 

Findlay Shirras ia his Scienca of Public 
Finance, Vol. II (3rd Edition), p. 08, hag 
expressed the opinion that in reality there 
is noeclear distinction between a sales tax 
and a turnover tax, Ib may possibly be 
difficult to agree with this view because 
a turn over tax in some countries includes 
taxation on services, fees, commissions, 
interest, and cther payments (ag ia France) 
whereas a Sales tax, strictly speaking, can 
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hardly comprise these. As regards the 
variety cf sales lay, he has noted on p 610— 

“The tax may be general, as in France or Ger- 
many, or retail transactions may be excluded, as 
in Belgium. It may be, as is common in the States 
of the American Union, confined to retail transac- 
tions, It may be imposed, as in Canada and 
Australia, as a producers’ or manufacturers’ tax, 
and it may be on classified industries or trades 
only. It may be levied on nearly all goods and 
services, as in Germany, It may exempt certain 
sales, as in France, where the sales of farmers are 
exempted unless they are carrying on manufacture as 
well as agriculture.” 

On pp. 608-9 he has tabulated the bases 
of sales taxes as including tctal turneover 
sales of commodities except at retail, 
sales of producers, manufacturers and im- 
porters only, sales of producers and 
importers cnly, sales of wholsalers and 
manufacturing retailers, sales of merchants, 
manufacturers, receipts of printers, pub- 
lishers, contractors, public utilities. ete. 

H. L. Lutz in his Public Finance (3rd Edi- 
tion), p. 632 has also pointed out that "The 
sales taxes now in effect are not easily 
classified. The most clearly defined type is 
the retail sales tax, which is levied upon the 
sale of tangible personal property at retail. 
The tax may apply to sales made by 
wholesalers and manufactures as well as 
by retailers. Or it may be still broader 
in scope and apply to the sales of services 
by public utilities and to admissions, in ad- 
dition to sales.of tangible property.” 

In the Encyclopædia of the Social 
Sciences, by Seligman and Johnson, 
Vol. 13, p. 516, it is stated < 

“The sale tax is a levy imposed upon the sales 
of commodities or services. The tax may be levied 
upon sales: in general, as in Germany; in general 
except at retail, as in Belgium; in general, with 
other special ‘taxes, as in France; of classified en- 
- terprises, as in Washington: of producers, as in 
Canada ; or of retailers, as in Kentucky,” 

At p. 517 it is also stated ; 

“gales taxes may be imposed upon total receipts, 
with deductions for returns, allowances and pos- 
sibly other items ; upon the individual transaction; 
upon the privilege of conducting business, which 
is supposedly measured by sales: upon sales in 
general : or upon specified types of saleg......Custo- 
marily the vendor®rather than the vendee is liable 
- for taxation, although both may be held rasponsible 
for proper payment of the tax.” 


A Comstock in his Taxation in the 


State p. 113 has observed — 

“The scope of sales aft turn-over taxes have 
: varied greatly. Some extended to all trangactions, 
both wholesale and retail, and others to wholesale 
transactions only. The first of these are usually 
called turn-over taxes. Certain taxes include 
both goods and services, while others include 
only goods. The German turn-over tax is an 
example of a tax which includes nearly evcry type 
of transactionein the line of goods and services.” 

Jt is thus obvious that a turh-over tax or a 


Mode To 


In the matter of O. P. & BERAR MOTOR SPIRIT Taxation (F. O) 


Loro 


sales tax is not by any means coextensive 
with “tax on the sale of goods”. The first 
certainly includes services, fees, commis- 
sions, etc, which tke third cannot. The 
second may be a mere producers’ or manu-, 
facturers’ tax and may also possibly cover 
services and enterprises, which the third 
cannot. The third must necessarily be a 
tax imposed at the time of the salo of 
goods and must exclude other forms 
of transfer like mortagages, leases, étc., 
It is also certain that none of these can 
be confined strictly to taxes on sales 
generally without specifying any goods, 
that is to say, only on the total sale pro- 
ceeds or turn-over for the year: and they 
all include taxes on retail sales. The 
words “taxes on the sale of goods” are 
very general, and I see no good reason 
for confinifg their meaning toa turn-over 
tax on the gross sale proceeds only, which 


may also possibly “come under No. 46—. 


taxes on trades. Had that been the in- 
tention, the words would have been ‘taxes 
on sales of goods generally’ and not the 
sale of goods. The singular, of course, 
includes the plural; but the singular by 
no means excludes the singular, and so the 
words used must also cover separate indi- 
vidual sales as well., But even if we were 
so to confine the mesn‘nog, excise duty if 
it were to include taxes on the sales of 
goods may well cover such turn-over taxes 
as well. 

It can hardly be doubted that taxes on 
the sale of goods is a special provision. 
In the Canadian cases Ontario v. Canada 
(3), Marriige Legislation (Ibid 880), and 
Great West Sad ilery Co. v. The King (29), 
it was Certainly said that what is par- 
ticular may be regarded as an exception 
eto what is general. But that can hardly 
apply to a Constitution where overlapping 
is defiuitely met by an express provision. 
The competing entries in the Federal and 
the Provincial Legislative Lists haye to be 
read together to avoid an overlap. As far 
as possibie, an undefined term should not 
be given such a wide scope as to include 
a particular provision. If there is no 
help, then only the power of the Federa- 
tion overrides that of the Provinces. 
The tax Yn question comes withih the 
special and specific provision “taxes on the 
sale of goods” and can, only by defining 
aod enlarging the meaping of the words 
“duties of excise on goods manufactured 
or produced in India”, be brought within 

(29) 41921) 2 AC 91 at p. 215; 99, J P C 102; 
125 L T 136; 37 T L R 436, : , 


e 4 
` . 
. 


1939 


the scope of the latter. The special provi- 
sion, even from this print of view, should 
be considered to be exclusive of the other. 

Another principle which emerges from 
the Dominion cases is that in a Federal 
Constitution, Provincial Legislatures are 
independent within the spheres allowed to 
them and within the prescribed limits. 
They are co-ordinate Governments and 
possess full legislative power and capacity 
to pass laws, so far as matters assigned 
to the Provinces exclusively are concern- 
ed. Tke Provinces are entrusted with the 
exclusive authority in certain specified mat- 
‘ters, not of an all-India concern, but of 
Provincial interest. Subject to certain res- 
trictions each Province retains its indepen: 
dence and autonomy and is not under the 
control of the Federal Legislature: 

“Within these limits of area afd subjects,...... 
its Local Legislature was to be supreme and had 
such powers as*the Imperial Parliament possessed 


in the plenitude of its own freedom before it 
handed them over to the Dominion and the Province”. 

(In re Initiation and Referen lum Act, 
(30). 
In Hodge v. The Queen (31), Sir Barnes 
Peacock stited that when the British North 
America Act -enacted that the Provincial 
Legislative Assembly 

“should have exclusive authority to make laws for 
the Province and for Provincial purposes in relation 
to matters enumerated in s. 92, it conferred powers 
not in any sense to be exercised by delegation 
from: or as agents of the Imperial Parliament, but 
authority as plenary and as ample within the 
limits prescribed by s. 92 as the Imperial Parlia- 
ment in the plenitude of its power possessed and 
could bestow”. 


It follows thatif the words of a statute 
confer a power on tte Provinces, it should 
‘not be withheld on any extraneous ground. 
The Advocate-General of India has not 
cuntended that 8. 297 (1) (a) is likely to 
‘be infringed inasmuch as the Provincial 
Law, though not prohibiting, restricts the 
entry into the Province of these Punjab 
goods. Ruts. 297 (l; (b) has been relied 
“upone It has beeh argued that if the tax 
on gocds manufactured or produced in 
India is bad, then the Act would operate 
` against foreign goods, which, as a result, 
would juvolve a necessary discrimination. 
In the view that I have taken, it is not 
negessary to decide this poing finally. But 
that apparently may not be thé idea under- 
lying the sub-section which possibly does 
not deal “sith foreign countries at all. The 
. Marginal pote, though not conclusive, is 
‘of some assistance, gives an indication of 


(30) (1939) A O935; 88LJPO142, 
mu (1688) 9A O1; 53 LIPO 1p 50L T 
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the drift of the provision, and suggests; 
that the section applies to internal trades; 
but it may be said that internal trade may 
iavolve foreign goods as well. The first 
part of sub-s. (l; (b) refers to discrimina- 
tion in favour of goods manufactured 
or produced in the Province as against 
goods not so manufactured or produced. 
Prima facie there i; uo such discrimina- 
ticn intended, as the tax is imposed on 
sales of motor spirit and lubricants in 
general; and also it so happens that none 
is produced within the Province in favour 
of which there could be any discrimination. 
Nor does it appear that intention is a neces- 
sary ingredient in this sub-section, it 
would be quite sufficient if the provisions 
result in discrimination. The power to tax 
is not taken away, only preference is pro- 
hibited. The second part also is probably in- 
applicable inasmuch 4s there is no discrimi- 
nation at all between goods manutactured or 
produced in one locality and those in another 
The word “locality” may mean a 
local area, 7.¢., some part of India and 
may not refer to countries outside India, 
or it may possibly have a wider applica- 
tion. To hold that the taxation is wholly 
invalid, we would have to hold that it is 
both an excise duty and an import duty, 
according to the respective origin of the 
goods sold. The nature and character of the 
taxation would then depead on particular 
gocds sold, and not merely on the sales 
of goods of a particular class. These 
matlers Can be considered when it becomes 
necessary to decide the point. 

Reliance has been placed on the obgorva» 
tion in Æ. R. Cruft v. Sylvester Donphy (32) 

ab 
kn A a power is conferred to legislate on a 
particular topic, it is important, in determining the 
scope of the power to have regard to what is 
ordinarily treated as embraced within that topic in 
legislative practice and particularly in the legis- 
lative practice of the State which has conferred the 
power (p. 165)” | 

That was a case where the 


Domint n Parliament hagl enacted provis 
sions, similar in scope to those which had 
long been an integral part of Imperial 
customs legislation, as shown by the various 
Hovtring Acts, and their Lordships held 
that in bestowiag plenary powers to 
legislate in relation to customs, it was 
difficult to conceive that the Imperial 
Parliament had withheld some. ‘ 
Here there is nothing in the pre existing 
Legislative Practice to suggest that excise 


(32) (1933) A 0156; 102 LJ P Q6;°l48 L T62 
48 T L'R 652; %3 LL L Rep. 435, 
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duty had been actually levied on retail 
nder the Devoiu:i-n Rales, framed 
under. s. 45-A of the Government of India 
‘Act, 1919, Central and Provincial subjects 
were classified into two Parts, and the sub- 
jects enumerated in the second, which devoly 
ed on the Provinces, included serial No. 16, 
` “Bxeise, thatis to say, the control of production, 
manufacture, possession, transport, purchase and 
gales of alcoholic liquor and intoxicating drugs, 
iand the levying of excise duties and licence fees 
on or in relation to such articles, but excluding 
in the case of opium, control of cultivation, manu- 
facture and sale for export”. 


The. provinces, therefore, possessed the 


administrative power to control sale of 
liquor and, drugs, and as a legislative 


‘measure could levy excice duties on or in re- 
-lation so such articles The two are obvious- 
_ly not co-extensive. 
_duties on the “sale” of such articles was not 


Power to levy excise 


in express terms conferred on them. 
There are no less than seven Oentral 
Excise Acts imposing duties (4) Act II .of 


1917 on Motor Spirit, (ii) Act XII of 1922 on. 


Kerosene, (iii) Act XVIII of 1930 on Silver 
(iv) Act XLV of 1934 on Sugar (v) Act XVI 


‘of 1934 on Matches (vi) Act XXIII of 1934 


on Mechanical Lighters, and (vit) Act XXXI 
of 1934 on Iron and Steel, respectively ; and 
in all these, duty is levied at the factory 
or manufacturing works and is payable by 


the manufactirer ; and the sme was trae 


of the repealed. Cotton Daties 
of 1891. In none of thes 


Act XVII 
Acts has ang 
imposed on retail sales. For 
instance, under the Motor Spirit D ities Art, 
1917, excise duty is levied and ellected 
at every manufactory on all motor spirit 
produced in such manufactory, but not on 
retail sales of such goods after they have, 


by the first sale, passed out of the factory. 
‘Provisions for rebate on exported goods 
would not establish that an excise doty 
‘must always be one imposed on consumption 
only, 


Our attention has not been drawn to any 
Provincial enactment, which might have 
imposed any excise duty on the ret&il sale 
‘of motor spirits and labricants,or fer the 
matter of that on the retail sal: of any other 
In particular, the Central Provinces 
‘Kxcise Act If of 1915 did not do that, Under 
s8 17, a licenceis requfred for sales. Sec- 


‘tion 1s only- provides that tha Local Gov- 


ernment may lease out the right among 
others “of selling by wholesale or retail” on 


the grant of a lease or licence, but neither 
‘the -premium (or monopoly price) nor the 
.Jicence feee can be regarded as a ‘tax on 
‘the sale of goods’ itself. Under s. 25, duty 
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is leviable on all excisable articles: imported, 
exported transported, manufaciured, culti- 
vated or collected. But that, too, is not an 
excise duty cn the sle of goods. Under 
s. 25, du'y is leviable on spirit or beer manu- 
factured in any distillery, and ‘on ‘payment 
made updo the issue of excisable article for 
sale from a warehouse.’ Here, too, retail sale 
is left out. The- Provincial Excise Acts 
siow thai although there had been premia 
charged for leases of the right to sell, ahd 
licence fees made payable for carrying on 
business in excisable articles, there was no 
duty ever charged on actual sale of goods 
by retail. The reason is obvious. The Ex- 
cise Acts make private sales of excisible 
articles penal Noone can sell them with- 
out holding a lease or licence. That is why 
no tax is directly imposed on sales. 

Opium, which had basen a monopoly of 
the G:vernment of India, was not a matter 
for Provincial legislationeat all. Buts. 5 
of the Opinm Act Lof 1878 authorised Pro- 
vincial Governments to frame rales relating 
to possessioa, transport, importation or ex- 
poriation or sale of opiam and the ‘form of 
duties leviable on the sale of opium by 
ralnil.” When the Provinces themselves 
pirchased opium from the Government of 
Iadia factory at Ghazipur, they could not 
impose excise duties on*rheir own purchases 
but would sell opium at a higher price, 
apart of the protit representing what they 
would have got a3 excise daty on first sales 
in other circumstances. It has not been 
showa to us that any duty had besn actu- 
ally imp »sed onthe retail sales of opium. 
Unlike the Excise Acts, the duty imposed 
on opiun was not even called in the Act an 
excise duty, but merely a duty. Lxcise 
duties oa opium have now been expressly 
tyken away from the Centre and specifically 
assigned to the Provinces. The fact that the 
Governmeat of India has at present the sole 
monop ly of manufacture is àn accident 
whica cannot affect the interpretation of the 
words used. j 

Had there been in existence any Excise 
Act imposing dutics on retail sales 
of molor spirits and lubricants, it 
might have been possible to contend that 
this type of duty, being in existence at the > 
time that th& Ac. was passed, Must be” re- 
garded as a recognised type of excise duty, 
and hence should be specially included 
within tha connotation of that term. Ina the 
absence of any sugh legislativ® practice, it 
cannot be seriously argued that a duty on 
retail sgles was uuderstood in 1935 tor be 
an excise duty inIndia. At the sante.time thee 

e . 


e 


: š 
1938 


absence cannot conclusively prove the nega: 
tive ; otherwise in the absence of such prac- 
tice neither the Central nor the Provincial 
Legislaturcs would Lave power to tax sales. 
In Croft v. Dunphy (3%) there had been 
Hovering Acts which established the affir- 
mation. In India, the absence can only show 
that it was not in point of fact known that 
excise duty would include taxes on retail 
sales as well. Tue fact is that neither any 
Ceatral nor Provincia] Excise Act impcsed a 
duty on retail sales, because apparently this 
post-war fiscal measure had not been intro- 
duced in India til} 1935. Ihe previous 
Legislative Practice can certainly not help 
the Centre. 

There is, of course, a remote danger that 
a Province may impcse an almost prohibi- 
tive duty on the sale of articles, which are 
not produced within the Provigce nor are 
manufactured or produced in other Provinces 

of India, with the result that the sale of such 
© articles would be almost prevented, and the 
duty in such circumstances may amouat to 
a restricticn on imports of these articles, 
For example, if motor cars and radio sets 
are not manufactured in Iud.a, an extreme- 
ly -heavy duty on their sales may seriously 
handicap, business dealings. In such cases, 
an imposition even after entry may be 
as effectualin the way of hampering com- 
merce and trade asa direct impors duty, 
unless the gocds have become incorporated 
and mixed up with the mass of the property 
in the Province so asto be treated as part 
of the goods in existence at that time in 
that Prcviuce (e. g. second-hand cars). If 


too wide an interpretation is put on words. 


used in asection, there is always adanger 
of the bounds being overstepped by m.s- 
take, even though not deliberately. But we 
have to trust that the Provinces would act 
fairly and reasonably, and should, therefor 
not take any possible abuse into account. If 
the authorit. to iegisiate isclear, then the 
Act should Lot he held to be invalid 
merely *because it may be feared that that 
authority may be abused in future. Such 
extreme cascs cu be left tu be dealt 
with by tribunals when taey arise. 


In the “Bank of Toronto v. Lambe (12), 
Lord Hobhouse at p. 586, * remarked: 

“Iteis suggested that the Legislaturg may lay on 
taxes so heavy as to erush a bank out of existence, 
But it cannot be conceived that when Imperial 
Parliament cénferred wide powers of Local elf- 
Goverpment or gieat cuuntries, it intended to limit 
them on the sp@eulatién that they wculd be used in 
ai unfair manner. People who are trusted with the 
great power of making laws for property and civil 
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rights may well be trusted to levy taxes." ` i 

At p, 587* his Lordship further temark- 
ed: 

If they find that onthe due construction of the 
Acta legislative power falls within the section jt 
would be quite wrong of them to deny its existence 
because by some possibility it may be abused or may 
limit the range which otherwise would be open to 
the Dominion Parliament.” 
` In Attorney-General for Canada v. Atlorny- 
General for Ontario (33), Lord Herschel] 
said: 

“The supreme legislative power in relation to any 
subject-matter is always capable of abuse, but it ig 
not to be assumed that it willbe improperly used; 
if it is, the only remedy isan appeal to those by whom 
the Legislature is elected.” 

Again, in Brewers and Malisters Associa-. 
tion of Ontario v. Attorney-General for 
Ontario (18;, Lord Herschell observed ; 

“It was argued that the Provincial Legislature 
might impose a tax of such an amount and sọ 
graduated that it must necessarily fall upon the 
consumer or customer, and that they might thus 
seek to raise a revenue by indirect taxation in spite 
of the restriction of their powers to the imposition of 
direct taxation. Sucha casa is conceivable. But if 
the Legislature were thus, under the guise of direct 
taxation, to seek to impose indirect taxation, nothing 
that their Lordships have decided or said in the. 
present case would fetter any tribunal that might 
have to deal with such a case if it should ever 
arise.” 


We must, therefore, consider the Act as 
it stands, unperturbed by the possibility of 
any drastic consequences following if 
authsrity is he'd to be vested in any parti- 
cular Legislature. Much jess should our 
conclusion be affacted by any considera- 
tion of tha financial loss sulfered by the 
Centre or the Provinces if one or tne other 
view were to be accepted. 

Nor sm I able to apply the principle 
that where a particular power comes within. 
both of two mutually exclusive jurisdictions, 
as in Canada, it should be regarded as an 
eXveption to the general rule. An exception 
falls within and not outside a general 
provision. Tne essence of the principle is 
that a particuiar exception restricts a general 
provision, although covered by it. In the 
indian Constitution, there is a definite 
provisioa in the case ofean overlapping, 
and where such an overlapping is inevitable, 
the general power of the Centre would 
over-ride even a particular power of a 
Provirtve. . 

Tne Privy Council tas held that an excise 
duty js a typical instance of indirect taxa- 
tion, and tuata tax on consumer or consump- 
tioa ig direct. Mxcise duties cannot, 
therefore, include taXes on consump- 


(33) (1898) A O 700 at p. 713; 67 LJ PO 90; 78 L 
T 697, . 
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tion. Weie I to hold that, I would 
feel confpalled to go further and hold that 
the power of the Centre to tax consumption, 
if inclusive, would not admit of any exception 
ia favour of the Provinces, bat must prevail. 
Ido not think that the Provinces have any 
general power to impose taxes on consumers 
or on consumption, much le3s can such a 
power be derived from List [{—48. 

In answering the question referred to 
us, three great princ'ples laid down by their 
Lordships of the Privy Council must be 
borne in mind. Tne first is that ‘it will be 
Wise to decide each case which arises, as best 
as they can without entering more largely 
upon an interpretation of the Statute than 
is necessary for the decision of the particular 
question in hand.” Citizens Assurance Co. 
v. Parsons (4). In other words “The 
structure of (the sections), and the degree to 
waich the connotation of the expressions 
overlaps, render it, in their Lordships’ opi- 
nion unwise on this or any other occasion to 
attempt exhaustive definitions of the mean- 
ing and scope of those expressions. Such 
definitions, in the case of language used 
under the conditions in which a constitution 
such as that under consideration was 
framed, must almost certainly miscarry. It 
is in many cases only by contining decisions 
to concrete questions which have actually 
atisen in circumstances the whole of which 
are before the trjbunal that injustice to fu- 
ture suitors can be avoided.” [John Deere 
Plow Co. v. Wharton (34). Thesecond is that 
“The true test must, as always, be the actual 
language used.........lhe problems of the 
Constitution can only be solved as they 
emerge by giving effect to the language 
used.” (James v. Commonwealth of 
Australia (i) And the third is that 
we have to look to ‘the pith and 
substance” of the Act in order to ascertain 
its “true nature and character.” If on 
the true view of the legislation it is fuund 
that in reality in pith and substance the 
legislation invades civil rights within the 
Province............4he legislation will be 
invalid.” (Attorney-General for Cangda v. 
Attorney General for Ontario (35). 


Withoutin any way attempting to give an 
exhaustive detinition ofe‘duties of excise," 
but giving to the words “taxes on the sale 
of gouds” as used in the Provincial Legisla- 
tive List Entry No. 48, their ordinary and 


(34) (1915) AC 330 at pp. 339, 340; 112 L T 183; 
&4 LJ PO 64; 8k TL R35. 

(35) (1937)°A Q 3959; 106 L J P O 37; 156 L T 307; 81 
R J gla; 53 T L R3832. - ° 
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natural meaning, and comparing them ` 


with the words ‘duties of excise on 
goods manufactured or  prduced in 
India” as used in the Federal List, 


Entry No. 45, my corclusion is that the tax 
on the retail sales tothe consumess is in 
pith and substance noban excise daty, 
and that therefore the Central Provinces 
and Berar Sales of Motor Spirit and 
Lubricants Taxation Act, 1938, and all the 
provisions thereof are not ultra vires of the 
Legislature of the Central Provinces and 
Berar. 

As this Reference was made with mutual 
consent, the parties should bear their own 
costs. The Advocates-General. who on 
their own applications under O. XXXVI, 
r. 2,F.0. R. were permitted to appear 
and were heard, should also bear their own 
costs. = ; 

Jayakar, J.—The material facts connect- 
ed with this Reference, arg stated in the 
opinion of the Caief Justice and I need not 
repeat them. : y 

Oases of conflict between the jurisdiction 
of the Parliament ofa Dominion and the 
provincial jurisdiction have frequently 
arisen before the Judicial Committee of the 
Privy Council and certain principles | have 
been evolved asa result of the decisions 
of that Board. ‘These will, I- think, prove 
a useful guide to a proper elucidation - 
of the question involved in this Reference 
and I spall, therefore, state, seriatim, such 
of them as appear to me to be applicable 
to the facts of this case :— 

“(1) That the provisions ofan Act like the Gov- 
ernment of India Act, 1935, should not be cut down 
by a narrow and technical construction, but, con- 
sidering the magnitude of the subjects with which ' 
it purports to deal in very few words, should be 
given a large and liberal interpretation, so that 
the Central Government, toa great extent, but 
wgjthin certain fixed limits, may be mistress in her 
own house, as the Provinces, toa great extent, but 
afain within certain fixed limits, are mistresses in 
theirs. See Henrietta Muir Edwards v. Attorney- 
General for Canada (36). h 

(2) In an enquiry like the one before ug in this 
Refereuce, the Court must ascertain the true nature 
and character of thechallenged enactment, its pith 
and substance; and not th8 form alone which it 
may have assumed under the hand of the draftsman. 
See Attorney-General for Ontario v Reciprocal 
Insurers & Others (23). 

(3) Where there is an absolute jurisdiction vested 
ina Legislatung, the laws promulgated by it pust 
take effect according to the pxyoper construction of 
the language in which they are expressed. But 
where the law-making authority is of @ limited or 
qualified character, obviously it may be necegsary 
to examine, with some strictness, the, substance of 
the legislation, for the purpose of determining what 
it is that the Legislature is.really doing. See 

(36) (1330) A O 12 at pp. 136, 137,990 J P Q 

s 5. 
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econ General for Ontario v Reciprocal Insurers 
(28). 

(4) Even where there has been an endeavour to 
give pre-eminence to the Central Legislature in 
cases of a conflict of powers, itis obvious that, in 
some cases where this apparent conflict exists, 
tha Legislature could not have intended that powers 
exclusively assigned to the Provincial Legis- 
lature should be absorbed in those given 
to the Central Legislature. “It is the 
duty of the Courts, however difficult it may 
be, to ascertain in what degree, and to what 
extent, authority to deal with matters falling with- 
in thèse classes of subjects (mentioned inthe Central 
and Provincial lists) exists in each Legislature 
and to define,in the particular case before them, 
the limits of their respective powers. It could not 
have been the intention that a conflict should 
exist; and, in order to prevent such a result, the 
two sections must be read together, and the language 
of one interpreted, and, where necessary, modified 
byjthat of the other. Inthis way, it, may in most cases, 
be found possible to arrive at a reasonable and 
practical construction of the language of the sections 
60 88 to reconcile the respective powers they 
contain and give effect to all of them. In per- 
forming this difficelt duty, it will be a wise course 
for those on whom it $s thfown to decide each case 
which arises as best they can, without entering 
more largely upon an interpretation of the statute 
than is necessary for the decision of the particular 
question in hand.” See The Citizens Insurance 
Company of Cannda v. Parsons, ete, (4). 

(5) In the interpretation of a completely relf- 
governing Constitution founded upon a written- 
organic insjrument (such as the Government of 
India Act of 1935) if the text is explicit, the text 
is conclusive, alike in what it directs and what it 
forbids, When the text is ambiguous, as, for example 
when the words establishing two mutually exclu- 
sive jurisditions are wide enough to bring a parti- 
cular power within either, recourse must be had to 
the context and scheme of the Act.” See Attorney- 
General for Ontario v Attorney-General for Canada 


(3). 

The material items in this case are item 
No. 45 List I (the Federal Legislative List) 
and item No. 48 in List Il (the Provincial 
Legislative List). Item No. 4a (List I) is as 


follows :— 
“Duties of excise on tobacco and other goods 
manufactured or produced in India except— . 


(7 alcoholic liquors for human consumption, , 
(b) opium, Indian hemp and other narcotic drugs 
and narcotics; non-narcotic drugs; 

(c) medical and toilet preparations containing 
alcohol, er any eubstance included in sub-paragraph 
(b) of this entry." 


Item No, 48 (List It) is as follows :— 

“Taxes on the sale of goods and on 
advertisements.” 

It may be mentioned, in this connection, 
that éhe commodities excepted éin item No. 
45, a3 stated above, are mentioned in item 
No. 40 of List 1I, which is as follows :— 

“Duties of excise on the following go:dy manu: 
facturéd or prgduceddn the Province and counter- 
vailing duties at the same or lower rates on similar 
goods manufactured ,or produced elsewhere in 
India— 

o (9) alooholie liquors for human consumptich; 
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(b) opium, Indian hemp and other narootic drugs 
and narcotics; non-narcotic drugs; P 

(c) medical and toilet preparations containing 
alcohol or any substance included in sub-paragraph 
(b) of this entry.” 

In what category does the tax levied by 
the Central Provinces and Berar Sales of 
Motor Spirit and Lubricants Taxation Act, 
1938 (hereinafter briefly called the Central 
Provinces Act) fall? Does it fall under 
item No. 45 (List I) as a‘‘duty of excise” ? 
Does it, on the other hand, fall under item 
No. 48 (List II) as a tax on thesale of gocds ? 
Does the Act or any and what portion of it 
fall under both items? If so, to what 
extent is there an overlap and to whom 
does it go—the Centre or the Provinces? 
These are the main questions before us, 
A subsidiary question was argued: that in 
the event of the tax levied by 68, 3 of the 
Central Provinces Ast being invalid with 
reference to motor spirit and lubricants 
manufactured or produced in India, is it 
not invalid also with reference to the same 
commc-dities manufactured out of India, 
under the provisions against discrimination 
in s. 297 (1) (b) of the Government of India 
Act, 1935? Tne last question I propose to 
leave out of consideration for the present. 

The material provision of the VOentral 
Provinces Act ia s. 3 which enacts that :— 

“There shall be levied and collected from every 


retail dealer a tax on the retril sales of motor 


spirit and lubricants at the rate of five per cent on 
the value of such sales " š 


“Lubricant” is defined in s, 2 (b) as mean- 
ing any form of ail, grease or other lubricat- 
ing substance ordinarily used for lubricating 
the internal machinery of motor vehicles. 
“Motor spirit” is defined in s. 2 (c) as 
meaning any inflammable hydrocarbon... 
ghee te which is ordinarily used for providing 
reasonably efficient motive power for any 
form of motor vehicle. “Retail dealer” jg 
defined in s. 2 (e) as meaning any person 
who, on commission or otherwise, sells, or 
keeps for sale, motor spirit or lubricant for 
the purpose of consumption by the person by 
whom op on wh«se behalf, it is or may be 
purchaged, ¢‘Retail sale’ is defined ins, 2(f) 
as neaning a sale by a retail dealer of 
motcr spirit or lubricant to a person for the 
purpose of consumption by the person by 
whom or in whose behalf it is cr may be 
purchased. (The italics are mine),, 

It is clear that the tax in question is a 
tax on consumplion within the Province as 
shown by the retail sales, or, as it may be 
otherwise sated a trx on retail sales to 
persons who purchase for the purpose of 
such consumption within the Prévince, The 
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tax ig in no way connected with the pro- 
duction or manufacture of the ccmmedilices 
aud is irrespective of their origin or seat of 
manufacture or production, It is levied on 
the commodities merely as existing ariicles 
of trade and ccmmerce, circulating and 
consu ed within the limits of the Province. 
‘Thus analysed, the tax appears to fall 
within the well-known category of an 
“indirect tax” in su far as it is intended to 
be or capable of being passed on to the con- 
sumer by an advance in prices correspond- 
ing more or less to the anount of tie 
tax. Thouga this distinction is not 
‘directly relevant to ihe question before us, 
it may be useful to consider wrat its nature 
isin the well-known dichotomy of “direct” 
‘and “indirect” taxes, as defined by the 
Privy Council who observe, in Attorney- 
General for British Columbia v. Kingcume 
Navigation Co. (15) that a direct tax is cne 
demanded from a person who it is intended 
or desired should pay it. An indiTect tux 
is one demanded frem one person, in the 
expectaticn and intention that he shall 
‘indemnify himself at the expense of 
another, such as customs and excise taxes 
are. 

The first question, therefore, is what does 
‘the expression “duties of excise” in item 
No. 45 (hist I) mean? ‘The method’ which 
I propose to follow in ihe elucidation of the 
question befere us is first to ascertain ihe 
meaning of the expression “duties of 
excise’ ın that item, taken by itself and 
‘apart from item No. 48 in List II, and then 
to ascertain how far it is necessary to 
‘cut down or modify this meaning in order 
‘to reconcile that item with item No. 48 
(hist. IL), if there appears to be a conflict 
between the two. For, it is clear that, 
according to the rule of interpretation 
"No, (4) which Ihave stated in the begin- 
ning of this opinion, it is the duty of this 
Oout to make every endeavour to reconcile 
the two items and to avoid a confiict bet- 
ween them as far as possible: to give a 
meaning to boba of them and tg construe. 
-them in such a way as to avoid making the 
one or other of them unmeaning superfluous 
or nugatory. As both sides have addressed 
asa detailed argument on this question, I 
shall discuss it in som® detail. 
~. The contention of the Government of 
India is that the expression “duties of 
“excise” jn item No. 45 (List 1) means an 
‘indirect tax on the consumption of 
‘indigenous goods, levied and coliected at 
any stage,between their production and 
‘manulacture on the one hand and the time 
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when they reach the consumer, on the other. 
Fortunately, we are not here troubled with’ 
the distinction, observed in some cages,. 
between a ‘‘duty” and a “tax”, for according 
to s. 31] of the Government of {ndia 
Act, 1935, “taxation” includes the imposi-. 
tion of any tax, whether general or local 
or special, and “tux” shall be construed: 
accordingly. TRI 

The Advocate-General of the Central 
Provinces, on the other band, defines” an 
“excise duty" in item No. 45 (List 1) as 
a taxon the manufacture and production. 
of indigenous goods, which can be levied 
up to, but not inclusive of, the stage of their 
first sale and that a tax levied from and 
after that stage cannot be an “excise duty”. 
Tne Advocate-General of Madras, when he 
at a later stage came in to reinforce the 
Central Provinces Government's argument, 
admitied that the Australian cases, which 
he cited in the course of his able argument, 
went jurther and included in the term 
“excise duties” taxes levied on or at the 
time of the first sale. As will appear from 
my later remarks, this difference in the 
argument of the two Uounsel is not material 
in the view l take of the expression “duties. 
of excise” occurring in item No. 45 
(List D). 

The question. therfore, is what is the 
meaning of the expression “duties of 
excise” in item No. 45 (List I) taken by 
itself and apart from iiem No. 49 
(List I)? What strikes one at first sight 
is the fact that item No. 45 occurs imme- 
diately after “duties of customs, including 
expors duties” in item No. 44 (List 1). 
From this juxtaposition, it may be fairly 
inferred that duties of excise in item No. 45 
are co-exleusive with “cutcms’ duties in 
item No. 44 as a co-ordinate source” of 
Central revenues. The next thing that is 
“to be remarked as the fact that the words 
“duties of excise" occur in item No, 45 of 
List I and also in item No. 40 of List 
ll. A strong argument was advanced 
at the bar, notably by the Advocate: General 
of Madras, that if the Act furnishes its own 
glossary, 1 is our duty to acccept it. If sn, 
16 is not unfair to infer that ‘the expres- 
siun “duties of excise’ has the same 
meaning M both the itemssnamely* Item 
No, 45 in List 1 and iten? No. 40, io Lisi IL 
ls it, thereiore, possible to fend out, with 
any degree ci clearness, what the swords 
‘duties of excise” wer intehded to mean 
-in item No.aU (List 11)? Did they include 
taxes, levied on goods manufactured or 
“produced in the Province - af any stage 
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inclusive cf their sale to the consumer vr 
were those words confined only to taxes 
levied on and at the time of their manu- 
facture or production, or up to their firat 
sale, as is argued on behalf of the Pro- 
vinces? ° 

Some light is thrown on this matter by 
item No. 16 occurring in the List of Pro- 
vincial subjects given in Schedule I of the 
Devolution Rules made under s. 45-A of the 
previdus Government of India Act, 1919. 
That item reads as follows: — 

“16. Excise, that is to say, the control of pro- 
duction, manufacture, possession, transport, purchase, 
and sale of alcoholic liquor and intoxicating drugs, 
and the levying of excise duties and licence 


fees on or in relation to such articles”, ete, (The italics 
are mine.) 


It appears from this that, taking this 
item as the background of the Government 
of India Act, 1935, as we are entitfed to do, 
it could be urge with fairness that the 
word “excise” mean ant included, in the 
Said item No. 16, the “control” of the excis- 
able commodity (alcoholic liquor, ete.) from 
the s:age of production and manufacture 
uptosile. Tne tirst partof this clause may 
relate only to the administrative power of 
control of the Provincial Government over 
the several stages from manufacture ap to 
Saleof the said commodity. Taen follow 
the words “the levying Of excise duties...... 
Sivas on or ‘in relation to such articles”, that 
is, alcsholic liquor and intoxicating drugs. 
This part of the clause clearly relates to the 
power of the Provincial Legislature to 
“levy - excise duties” on the same com- 
modit,. It would not be unfair to infer, 
ftom this juxtaposition, that the power of 
control enjoyed by the Provincial administra. 
tion under the first part of the item ia co- 
extensive with the power enjoyed by the 
Legislature of tte same Pioviace of levying 
excise duties’ mentioned in the second half 
ofthe item. For, it could hardly have been 
intended thatthe power of control of the 
Pyovincial Government was to be of a 
different range from their legislative power 
of “levying excise duties’ on the same com- 
modity. Onoaproper interpretation of this 
itém, therefore, the conclusion seems 10 me 
inevitable that the Provincial Legislature's 
power, under this item, of “levyiug excise 
duties” Gould be’ exercised, “on or “in rela- 
tion to” the excisablé commodity, at any 
Stage commencing with manufaciure and 
production and going on to “sale”, througa 
the several intefmediate stages mentioned 
in the item. 5 

It should be fur.her noted that item Ng 16 
in Seh. I'of.tħe Vevolution Rules is’ now 
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split up in the new Act of 1935 inta two 
items, namely, items Nos.31 and 40 in the 
Provincial Legislative List, and these two 
items read with the provisions of s. 100 (3) 
of the Act suggest the conclusion that, 
under its provisions, the power of the 
Provincial Legislature to make laws must be 
the same in respect of matters included in 
item Nos. 31 and 40 in List IL They both 
appear inthe same List and the legislative 
power of the Province is derived, equally in 
both cases, from the same sub-section [sab- 
s. (3) of s. 100] Itis clear, therefore, that 
the said legislative power must ba the same 
in both cases. Andit is bul rational that it 
should be so, because very often the 
“controli” of production, manufacture, 
possession, transport, purchase and sale of 
an excisable comm-dity in a Province can 
be exercised most effectively through the 
medium of an excise duty levied by the 
Provincial Legislature. A tax is very often 
an effective means of “controlling” produc- 
tion, manufacture, possession, transport, 
purchase and sale of an excisable com- 
modity. : f ae 

It is not didicult to imagine a cas3_ waich 
may sometimes arise. e. g, “proaibitiou” of 
intoxicating liquors, waichsome Provincial 
Governments havenow introduced in India, 
may exist ia one locality and miy not exist 
in another and contiguous locality. This 
may, in certain cases, necessitate the 
‘tg mtrol” of ‘transport’, ete., of the goods 
from one locality to the other, and, io that 
event,an effective way of exervisiag such 
“coatrol” may be the levying of an excise 
duty upon entry into or coasumptivo of the 
excised article in the prohibited area. 


J, therefore, see no justification for intere 
preting the two items (items Nos. 31 and 40 
m List IL) in such a way as to give a 
different range of powers to the two dapart- 
meats of a Provincial Government, both 
dealing with the sam3 commodity, one 
througa tae medium of administrative 
control und,the other by taxation. 


I see nosscapé from the conclusion that 
the term ‘excise duties” ia the latter half 
ofiten Ng 16 of the Devolution Ralesand 
also tae expression “duties of excise” in 
item No. 40 (List IL) of the present Act 
bear a Wide sigaditication, and include all 
duties levied oa the consumption of the 
excisable commodity in the Province at 
any stage from production to sale. If this 
is 8>, I see no reason for withholding from 
that term the same signitication in eitem No, 
45 (List I}, takidg tnat item as ifitstöod 
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by itself and item No. 48 (List II) did not 
exist.” f 

There is no definition of the words “excise 
duty” in the Act ard one has, therefore, to 
find out its meaning from such indications 
as the above, which the Act itself provides, 
or from the definiticns of that term occurr- 
ing in recognised text-books, or from 
circumstances throwing light on what the 
Legislature had in mind at the time of 
passing the Act. I have already commented 
upon the glossary which the Act itself pro- 
vides, and I proceed now to the definitions 
given by text-book writers. 

Stephen, in his Commentaries on the Laws 
of England, 1928 edition, Volume IV, p. 420, 
following Blackstone, says :— 

“Excise duties are those duties which are imposed 
by Parliament upon commodities produced and 
consumed jn this country. They are directly 
opposite in their nature to the customs duties, for 
they are an inland imposition paid sometimes on the 
consumption of the commodity, frequently upon the 
retail sale,” 

Similarly, Judge Story, in bis werk on 
the Constitution of the United States, Fifth 
Edition, Volume I, s 953, adpots almost 
identically the same definition: 

“An inland imposition paid sometimes upon the 
consumption of the commodity or frequently 
upon the retail sale, which is the last stage before 
consumption,” 

Palgrave, in his Dictionary of Pclitieal Eco- 
nomy, states :— 3 

“Excise is the name given collectively to those 
duties which, in the fiscal system of the United 
Kingdom, are levied upon commodities produced 
within the Kingdom itself, “as distinguished from 
custom duties which are levied at the ports upon 
commodities imported from abroad. The word 
‘excise’ (Latin ezcido) signifies etymologically 
something cut off; as an excise duty may in effect 
be considered something cut off or ‘deducted, for 
the benefit of the State, from the price of the 
article as paid by the consumer. If there were no 
duty, the consumer would pay a lower price for the 
article. The price, therefore, that he actually pays 
includes the duty; whence it follows that the duty’ 
itself is something deducted or substracted frome 
the actual price paid. The price, in fact is divided 
into two parts, one part being subtracted from the 
whole for the benefit of the State and the remainder 
going to the vendor,” 

_ This is the sense in which the word “ex- 
cise” has been understood for many years 
in England and the question arises whether 
there is any reascn why this meaning 
e should, in the Government of Lia Act, 
1935, be so cut dowr®as to exclude duties 
charged and levied at some staga subse- 
quent to their manufacture and production, 
e. g,at or in connection with a sale to a 
consumer. It was argued that the definitions 
of text-book writers on political economy, 
however, eminent, prove hardly a valuable 
guide in “legal matters, but an answer to 
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thig contention is provided by several rul- 
ings of the Privy Council, who, in a series 
of decisions going back to 1878, have ac- 
cepted Mill’s definition of a “direct taxation” 
and “indirect taxation”. [See these cases 
referred to in Attorney General.for British 
Columbia v. Kingcome Navigation Co, (15)}, 
Their Lordships’ view appears to be that 
the definitions given by eminent text-bock 
writers like Mill have a value even in the 
elucidation of legal questions, because,such 
definitions embody the common understand 
ing of those who knew the subject and were, 
therefore, tothat extent, likely to have been 
present to the minds of those who passed 
the Federation Act. 

The answer of the Provinces to the defi- 
nition cf “excise duties”, as given above, is 
as follows: in item No. 45 (List 1) the words 
show that, the duty mentioned in it is on 
manufacture cr production. I find some 
difficulty in accepting thi$ contention, for 
looking only to the words of item No. 45, the 
duty is on the goods andthe words “manu- 
factured or preduced in India” are descrip- 
tive of the gocds only. In the corresponding 
item No. 40 in List I, thesame grouping 
appears, nameiy, duties on goods manufac- 
tured or produced ia the Provinge. Relying, 
therefore, on the words only, it is clear that 
the duty is not “on the “manufacture or 
preduction”, but “on” the “goods” manufac- 
tured or produced. ` 

The words "manufactured or produced” 
in item No. 45 (List I) are descriptive of 
the goods and are not mentioned as the 
basis of incidence. They also occur, as said 
above, in item No. 40 of List [I where, too, 
they are descriptive of the goods as in item 
No. 45 (List 1), the only difference between 
the twoitems being thatunder item No, 43° 
the “manufacture or production” is in the 
whole of India, whereas under item No. 40 
itis ‘tin the Province”. It further appears, 
from the juxtaposition of item No. 44 in 
List I, “duties of customs”, with item No. 45, 
that the words “manùfactured ore produced 
in India” in item No, 45 rave a significance 
as marking a contrast tothe “customs” in, 
item No, 44 which relate to goods coming. 
frcm outside India. This juxtaposition of 
the duties of customs in item No. 44 is, in 
my opinion, not without significance. For, 
on a careful perusal of ehe provisions of the 
several Constitutions relating to countries 
which form a part of the British Common- 
wealth of Nations, one findathat “custome” 
and “excise duties’ are generally grotiped 
together and their imposition placed, within 
the “exclusive competence ofsthe Dominjon 
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Parliament. See, for instance, 8. 122 ôf the 
British North America Act, 1867. This 
grouping in that Actis explained by the 
Privy Council as no doubt due to the fact 
that the effect of such duties is not confined 
to the pl&ce where, andthe persons upon 
whom, they are levied: Attorney General 
for British Columbia v. McDonald Murphy 
Lumber Co., Ltd. (37). 

It is further to be noted that in neither 
of the items (No. 45 in List I and 40 in List 
Il) occur the words “in respect of” manu- 
facture or production, though the Legisla- 
ture has used tbis expression in some 
items, for instance,in item No. 56 of List I 
and in item No. 43 of List II. Ifthe inten- 
tion of the Legislature was to place the 
‘incidence of tke duty of excise ‘‘on the manu- 
facture cr production” we would have ex- 
pected the said expressions to Sccurin the 
section or some,equivalent words indicating 
clearly that the incidente was either “on” 
or “in respect of” production or manufacture. 
‘On the contrary, the words are duties “on” 
the “gocds” indicating thereby that the duty 
arose in connection with the goods and fol- 
lowed them through the several stages of 
their. progress to the consumer and was not 
limited tothe stage of their manufacture or 
production. An instance of an excise duly 
pursuing a commodity through several 
stages, for instance, of increase, decrease or 
remission, is to be found in a. 10 of the 
Indian Tariff Act, 1934. 

Ifitig pertinent to refer to the draft 
item which was historically the predecessor 
of item No. 45 (List I) before the Joint Oom- 
mittee on Indian Constitutional Reforms, 
1933-34, (and I think itis permissible to do 
so, as itis a part ofthe history of the legis- 
lation), 1 may state that the item, inthe form 
in which it was placel before the Com. 
mittee, was worded as follows: “Duties 
of excise on the manufacture and produc: 
tion of tobacco and other articles”, etc. 
The wording of this» draft was subse- 
quently changed .to its present form, and 
‘it is not unfair to infer that the altera- 
tion was made in order to include in 
item No. 45 all duties on the goods (pro: 
vided that they were duties of excise and 
the goods were manufactured or produced 
in Indi, and hot only those which were 
levied at the stage of their manufacture 
or production. ° 

And this, in my opinion, is as it should 
be, for ifthe proper import of an “excise 
duty” is that if is a taxon consumption, 

(37) (1930) A 357, ab p. 30499 L J PO mg; 
M3eL T J; 467 LR 266, 
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there is no reason why the State» should 
not have power to levy aad collect it at 
any stage before consumption, namely, 
from the time the commodity is produced 
or manufactured up tothe time it reaches 
the consumer. I will presently refer to 
certain authorities in support of the view 
that a duty of excise is essentially a tax 
on consumpticn, but apart from it, I see 
no rational ground for limiting the 
right of a State to levy an excise duty at 
any time it chooses before the commodity 
reaches the consumer. Admittedly the 
necessity of levying such a tax dapends 
upon the exigencies of the State, the 
nature of the comm^dity and the expediency 
of excising it at any particular stage which 
is found convenient according to circum- 
stances. It may ba, that, in most cases, 
a State may find it expedient to levy and 
collect the duty at the stage of manufac- 
ture or production or while itis in bond or 
is released thereout for sale. These are 
all questions of detail which a State should 
be left free to decide, according to its 
Conveniences and necessities; and I confess 
1 find it difficult to evolve any rational 
principle, distinguishing an excise from a 
non excise, based upon the accident or 
expediency that, in a particular case, a 
State charges the duty at the stage of 
production, manufacture, transport or sale. 
I do not see any reason for limiting the 
taxing power of the State to any of these 
earlier stages. If it is a tax on consump- 
tion, there is no reason why it should not 
be levied and collected at any of the stages 
between manufacture or production on the 
one hand and sale to the consumer on the 
other, which the State may find convenient 
according to circumstances. | 

e I may here invite attention to an im- 
portant American ruling Pation v. Brady 
(9). Although American rulings may not 
be binding on this Court, I see no reason 
for not accepting, with respectful caution, 
any help they can give in the elucidation 
of questions which arise befére this Court. 
This casg is itaportant, because ib arose 
under a Constitution in which there was 
no eutrye like item No. 48 (List II) and 
consequently the term “xcise tax" received 
its proper interpretation without the neces- 
sity of futting it down in order’ to re- 
concile it with an item like 48 (List Il). 
The plaintiff had purchased, in open 
market, a quantity of tobacoo in May 1898; 
all requisites for completing the purchase 
which where required by the act then 
under operation were satisfied; the price 
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was paid, documents executed, goods re» 
moved and the entire tax due on them 
under the Act then current was paid. In the 
next montb, in June 19, before the 
goods were consumed or exported, the 
Congress imposed a fresh tax on tobacco 
to meet war expenditure, and, under s. 3 
of the new Act, an increased taxation 
was placed on all tobacco manufactured, 
sold and removed before the Act. This 
tax was said to te in lieu of the previous 
tax, Brady, the Oollector of Internal 
Revenue, demanded tke new tax, in addi- 
tion to what had been paid only a month 
before cn the entire quantity of the tobacco. 
The fresh tax was paid by the plaintiff 
under protest, and later, an action was 
brought, asking for its refund, on the 
“ground that the charging s.3 under which 
the tax was levied was invalid and that 
the tax was not an excise. 


Brewer, J. went into the nature of the 
tax and defined an “excise tax" in terms 
which I find no difficulty in accepting. 
Alter going through several authoritiea he 
‘defines “«xcise” as a tax on article in- 
digencusly manufactured for consamption 
and imposed ata period inte:mediate the 
cominencement of manufaclure, and the 
final contumption of the article. This, he 
says, was the meaning of the word, as 
understood fm England at the time the 
Act was framed and hee saw no necessity 
for giving the word a different meaning. 

He then gces into the question, which 
was also suggested by the Provincial 
Advccates-General in their argument be- 
fore us, that as the Government of India, 
in this particular case, have once taxed the 
motor spirit which is the subject-matter of 
the sale in s. 3 of the Central Provinces 
Act, their power to levy taxation on the 
same commodity is exhausted and, con- 
sequently, all such 1evenue, as is raised in 
the Province by a subsequent taxation of 
the same commodity, must belcpg to the 
Province, Dealing with this doctrine of the 
“power being exhausted", Brewer, J. makes 
some apposite observations which will bear 
quoting.— ° 

“Why should the power pf imposing an excise tax 
be exhausted when once exercised? It must be 
remembexed that taxes are not debts in the sense 
that, having once been established and paid, all 
Farther liability of the indiviaual to the Government 
has ceased. They are, as said in Cooley on Taxa- 
tion, p. 1: ‘The enforced proportional contribution 
of persons and property levied by the authority 
of the State for the support ofthe Government and 
for all pubMe needs’, And so long as there exist 
public needs, just £o long exists the liability of 
the individual to contribute thereto. The oblige 
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tion of the individual to the State is continuous and 
proportioned to the extent of the public wants, No 
human wisdom can always foresee what may be the 
exigencies of the future, or determine in advance 
exactly what the Government must have in order to 
provide forthe common defence and promote the 
general welfare. Emergencies may arise; Wars may 
Come unexpectedly; large demands upon the public 
may spring into being with little forewarning; and 
can it be that, having made provision for times of 
peace and quiet, the Government is powerless to 
make a further call upon its citizens for the, con- 
tributions necessary for unexpected exigencies ?. 

It was urged before us trat in interpre- 
ing the words “duties of excise” in the 
Government of India Act, 1935, regard 
should be had to the legislative practices 
cf the Central and Provincial Governments 
which prevailed previously and up tothe 
I doubt, in the first 
place, wrether this will be a gocd rule of 
interpretation, but, apart irom it, I think 
that whatever utility such legislative prac- 
tices may have in*the case of other Con- 
Slitutions enacted under different circum- 
stances, it is cons:derably weakened by 
the fact that the Government cf India Act, 
1935, ıs not so intimately connecled with its 
predecessors, by ihe nature of the Constitu- 
tion which it establu hes, as to receive much 
guidence dir. legislative * practices 
operative during the tjine of its predecessors. 
As is well kuown, the Government of India 
Acts previously to 1930 were all enacted 
as pans or instalments of an evolutionary 
or progressive scheme of unitary Govern- .. 
ment, under which the Uovernment of 
India were supreme, except in such ad- 
ministrative and legislative matiers as were 
given to the Provinces b} devolution. The 
residuary powers mostly remained with the 
Government of India, which had the 
ultimate power of control and superinten- 
dence over Provincial Governments. This 
scheme of things was radically altered by 
the Act of 1935, which, in effect, replaced 
the previous unitary Government by a form. 
of Federal Goverument, under „which ite 
could net be said, ue previously, that the 
Government of Indiae had supreme control 
or superintendence, etc., over Provincial 
Governments. By the Act af 1945 the 
fields of the two Governments were de- 
marcaied and made distinct. Hach was 
to be mistress 11 her oya affairs. I doubt, 
therefore, wLether iLe legislative practices 
of the previous times tun” iurnish any 
decisive clue to the inlerpieyption ofa term 
forming part cf tne new Constitution. + 


Assuming, however, that such legislative 
practices could be useful, 1*am doubtful 
whether they are of such, a, clear and 
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unequivocal character as to compel an 
inference helpful in the matter of inter- 
preting the new Act. Our attention in this 
connection was called to Provincial Acts 
like Bombay Act, V of 1£78, Bengal Act, V 
of 1909, Punjab Act, I of 1914 and U.P. 
Act, IV of 1910. These are all Excise Acts 
relating to the charging of duties upon 
several excisable pr:ducts. What is note- 
worthy is thatin none of these Aste, so far 
as Ihave been able to discover, the word 
-“excise” is defined. All tbat these Acts 
_ can show is the fact that, in those particular 
instances, the several duties of excise were 
levied and collected at the stage of manu- 
facture or production or at a subsequent 
stage previous to actual sale to the con- 
sumer. For instances, in the Bombay 
Abkari Act, V of 1878, s. 19-A (a), the 
duty was levied end collected on ‘issue for 
sale”; in the Bengal Act, s. 27, on goods 
imported, exported, trapsported, ete., and 
89 On. 

Coming fo Oentral Acts, the following 
instances were quoted to us: 

The Cotton Duties Act, IT of 1896. 

The Motor Spirit (Duties) Act, LI of 1917. 

The Sugar (Excise Duty) Act, KIV of 
1934 


© s 
- The Iron and Steel Duties Act, XXXI of 
1934. e 
It was argued on behalf of the Central 
Provinces Government and of the Provinces 
generally that in none of these Acts the 
Central Legislature levied an excise at the 
stage of “sale” of the respective excisable 
commodities. For instance, it is pointed 
out that in the case of the Cotton Duties 
Act, under, s. 6, the cotton “produced” in 
the mills is taxed. Under s.3 (1) of the 
Motor Spirit (Duties) Act, the duty is 
levied and collected at every manufactory 
on all motor spirit “produced in such 
manufactory”. Inthe Sugar (Excise Duty) 
Act, s. 3 (1), the duty is levied on “all 
sugar produced in any factory in British 
“India” and either “issued” out of or “used” 
within such factéry, according to the terms 
of.the section. Undér the Iron and Steel 
‘Duties Act, s. 4, the duty is levied, at a 
certain rate mentioned in the section, “on 
all steel ingots produced in British India” 
after she commencement of that¢ Act and 
“shall be payables by the manufacturer 
thereof.” a z 
After carefully considering this argument, 
I am inclined to hold that the mode in which 
the’ several duties have been charged 
under, the various “sections of these Acts 
~ capnot be regarded as furnishing a gloSsary 
. . 
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of the word “excise” as used in the new 
Act. To me, these several modes merély in- 
dicate that, having regard to the exigencies 
of the state in the days of the passing of 
those Acts and having regard also to the 
nature of the commodity, the mode of its 
manufacture, consumption and transport, 
and also the possibility of theevasion of the 
tax, the Legislature thought, in these 
several instances, that the most effective 
way of levying and collecting the duty, 
so as to protect the fiscal interests of the 
State, was to charge it at the several initial 
stages mentioned in the said Acts. I 
am not inclined to attach a greater signi- 
ficance to the modes of charging under the3e 
Acts nor to construe them as limiting 
the right of the new Federal Government, 
established for the first time under the 
Act of 1935, to charge any duties, which 
could be shown aliunde to be included 
within the words defining their powers of 
taxation under the new Act. 

A State levies taxes for public needs 
and the obligation of the individual to 
the State is proportioned to the extent of 
the public wants which can ‘never be 
foreseen or anticipatel. spaaking for 
myself, therefore, 1 would be unwilling, 
from equivocal considerations like the 
above, to limit the powers of the State, 
whether it is the Federal or a Provincial 
administration, which it enjoyed under the 
respective provisioas relating to iis powers 
of taxation. I: w8uld be, in my opinion, 
incorrect to interpret the new powers of 
the several Governments, merely by a 
reference to what the legislative practice 
was previous to the passing of the new 
Act. If “excise” means and includes a tax 
on goods manufactured or produced in 
the country, and if [ am right in saying 


“that it is ultimately a taxon consumption 


eand can be levied at any stage from 
manufacture to consumption accordiag to 
the exigencies of the State and the nature 
and consumption of ths article, I cannot 
see why the word ‘excise’. as understood 
in this way, should receive a limited 
signification by reason of the mere cir- 
Cumstance that, at some previous stages 
and unfer a form of Government entirely 
different from the *present one ‘when 
perhapg the resources of the Central 
Government were more numerous or m.re 
easily recoverable) the State thought it 
expedient in particular instances to levy 
and coliect an excise duty at an early 
stage like manufacture, production or 
transport. I would require a stronger 
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proof than the mere so-called legislative 
practices to induce me to deprive the 
words “excise duties” of a signification 
which they had and still have in England 
and in important parts of the British 
Commonwealth cf Nations. 

It is argued that the expression “excise 
duties” is understood in England in the 
widest signification, but that the expression 
has received a restricted meaning else- 
where in the British Commonwealth. I am 
well aware of this circumstance, but find 
that the alleged restriction of the meaning 
amounts only to a rejection of taxes like 
a licence tax, dog tax, ete. 

I now turn to the definition of ‘‘excise” 
duties to be found in more recent works. 

In “Constitutional Law of the United 
States” by Hugh Evander Wills (1336 
edition, p. 372), “excise” is defiued as “an 
inland tax laid upon the manufacture, sale, 
or consumption of commodities within a 
country”. 

In the “Encyclopaedia of the Social 
Sciences” edited by Edwin R.A. Seligman, 
Vol. V, p. 6°9, the following observations 
occur: “Excise is a tax on commodities 
of domestic manufacture levied either at 
some stage of production or before the 
sale to home consumers”. In commenting 
on the power of the State to levy an 
excise tax at any convenient stage accord- 
ing to the requirements of the case, the 
editors say (p. 670: "The excise tax 
may be levied cn the raw material or the 
finished articla of it may attach to an 
intermediate stage of the production process 
eiras a raw material tax is disadvantageous 
to producers inasmuch as it is collected 
at the very beginning of the production 
process, long before the manufacturer has 
the opportunity to recover 
the finished product... 
may alco resort to storing the goods in 
bonded warehouses, thus postponing the 
payment of the tax until the commodities 
are withdrawn for sale", 

Mr. Findlay Shirras, in his “Science of 
Public Finance", Vol H, (8rd Edn.) states 
(p. 654): “Excises or taxes on commcdities 
of domestic manufacture may be levigd on the 

~raw materials or at an intermediate stage 
of their production “or when the articles 
are ready for consumption... Tke taxes 
should be leited in accordance with the 
canon of convenience”. He further observes 
that in recent years new excises have 
been discovered; for instance, on petroleum 
or gasoline which many countries have 
now adopted (The italics are mine.) 
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These are quotations from recent authors 
and they make clear inter alia that the 
stage at which an excise tax 18 levied 
and collected, is a matter dependent on 
the nature of the commodity and the facility 
of collecting the tax. It is not a vital 
element affecting the nature of the tax 
as an excise, ; 

For all these reg A Dr eae 

if i 4 is a 
Pe oa ea did not &xist 
in the Provincial List and consequently 
no necessity arose to reconcile the two 
items, the expression “duties of excise 
ocenrring in item Na. 45 (List I) would 
include all duties of excise on goods manu: 
factured or produced in India, whether 
levied or collected at the stage of manu- 
facture or production or at any of the sub- 
seguent stages up to ccnsumpti^n, and 
that the Central Legislature bad, under that 
item, taken along Wwithes. 100 i1), the ex- 
clusive power : ae ety with respect 
to the levying of all such duties. ; 

The next a nd is whether the wide 
meaning I have attached to the expression 
in item No. 15 (List I) has in any and 
what way to be curtailed or modified, 80 
as to reconcile that item with ttem No. 48 
in List If. Item Ng. 48 is “taxes on ihe 
sale of gods”. The wording 18 as clear 
and precise as it can be. There is no 
doubt that the item was intended to be 
operative. The rule of interpetation No. (5) 


which I have stated above, applies, that 


where the taxt is explicit, the text 18 
conclusive in what it directs and what 
it forbids. The language of item No. 48 
(List II) has to be given effect to. ae 
plain and natural meaning woul 

be a tax on the sale of goods, and the 
term “goods”, according to its interpreta- 
tion in s. 311 cf the Government of India 
Act, 1935, would include “ajl materials, 
commodities and articles”. These would 
necessarily include -goods mentioned it» 
item No. 45, List (I). Item No. 45, taken 
by itself, would, as.I have shown above, 
include all duties from production up tO 
and inclusive of “sale”, Item,No. 48 (List 
JI) would include all taxes on the ‘sale 

of the same goods. There will thus be a 
conflict and unless jt is*removel by a 
proper reconciliation between the two, item 
No. 45) (List I) would practically absorb 
item No. 48 (List If) and render at ccm- 
pletely nugatory. Consequehtly, an inter- 
be placed upon the two 
itemg which must conform with the pre- 
sumption that the Parliameht could mot 
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have intended that the powers exclusively 
assigned to the Provincial Legislature 
under item No. 48 (List IJ) should be 
absorbed in those given to the Central 
Legislature in item No. 45 (List I). The 
item, therefore, has to be reconciled with 
item No. 48 and the reconciliation must 
be such as will not do violence to the 
words contained in theitem. It could not 
have, been the intention of the Legislature 
that a conflict should exist between that 
item and item No. 45, and, in order to 
prevent such a result, the two items must 
be read together and the language of the 
one interpreted, and, where necessary, 
modified by that of the other. I will add 
that the reconciliation to be made between 
the two items as stated in this paragraph 
is irrespective of the provisions gf the non- 
obstante clause in s. 100 which, as pointed out 
by the Chief Justice in bis opinion, does not 
come into operatién except in the last 
Tesort. 

Item No. 48 (List Il) is entirely a new 
item and did not occur in the classifica- 
tion cf Central and Provincial subjects 
which found a place in the earlier Acts 
relating to, the Government of India. 
Another circumstance of equal significance 
is the fact that a similar item does not 
find a place in the Constitutions relating 
to other parts of the British Commonwealth 
cf Nations which were framed before the 
Great War. The item, theref.re har, in 
all probability, reference to conditions 
which arose since then and it is not un- 
likely that this item was inserted in List lI 
and allocated to the Provinces, because 
recent experiences of economis!s in other 
parts of the world led- to a realization 
that a tax on the sale of goods was a pro- 
life source of revenue. 

On scanning Lists I and II with a view 
to discover what sources of revenue have 
been left respectively in the hands of the 
two Governments, Central and Provincial, 
it will be found that an attempt has 
been made, as far as possible, to clearly 
mark out the field of each, and to avoid 
the possibility of a conflict or overlap. 
If that ia the general intention of the 
Legislature to be gathered from the tenor 
of the two Lists, it will be fair to in- 
terpret the two items in such a way as 
would avoid conflict and keep them out of 
the purview of aach other. 

Or acareful review of the whole question, 
Iam, therefore, inclmed to hold that the 
Parliament intended :— . 

t1) That; as regards goods centrally ex- 
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cisable, taxes on their sale within 
the Province for purposes of cən- 
sumption, when such taxes are in 
no way connected with their pro- 
duction, manufacture, ete., within 
the Province, but are imposed on 
their sale in the Province merely 
as existing articles of trade and 
commerce, should be exclusively 
within the competence of the Pro- 
vincial Legislature. 

(2, That, save as aforesaid, all duties 
of excise on these goods, whether 
levied and collected at the stage 
of manufacture, production or any 
subsequent stage up to consump- 
tion (exclusive of sale in the Pro- 
vince, as stated abone), should 
remain exclusively withia the com- 
petence ofthe Centre. A corollary 
of this rule will be that the re- 
siduary powers, if any, of levying 
and collecting excise duties on 
those goods (save on their sales 
as aforesaid) wil remaia exclu- 
sively within the competence of the 
Central Legislature. 

I am further fortified in this view by 
the juxtaposition of items Nos. 48, 49 and 
50 (List IL). On reading them together, 
it appears that the intention of the Legis- 
lature was that taxes on consumption of 
excisable goods within a Province, evea 
when suc. goods foil under iten N>, &5 
(List I}, should be given exclusively to 
the Provinces. Item No. 19 (List IL) is 
particularly significant and throws light 
on item No. 48 (List If). It relates to 
“cesses on the entry of gods into a local 
area for consumption, use or sale therein”. 
The word “gods” in that item iacludes, 
‘under s. 311 of the Goverament of Iadia 
“Act, 1935, all materials, commodities and 
articles. The expressicn is, therefore, wide 
enough to include goods which fall under 
item No. 45 of List I. If so, “‘cesses” 
on commodities ordinarily exgisable by the 
Centre under ijem No. 45 (List I) would 
be within the exclusive competence of the 
Provincial Legislature, if levied on the 
entry of the goods into the local area for the 
purpose of consumptions use or sale therein. 
Similarly, item No. 50 (List II) relates to 
“taxes on luxuries”. These “luxuries” may 
be excisable under item No, 45 (List I); 
yet, being objects of consumption within 
the Province, they appear to have been 
taken out of the purview of item No. 45 
(List I) and allgcated to the Provinces. 
Tt is not, therefore, unfair to infer from 
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tkis. grouping that the scheme of taxation 
was intended to be that an excisable com- 
.modity is subject to the legislation of the 
Centre in respect of all taxes on or con- 
nected with its production. manufacture, 
“etc, elC but when such commodity enters 
the precincts of a Province and a tax 
bas to be imposed on its sale within the 
Province for purposes of consumption 
therein and the tax is in no way con- 
nected with its production, etc, but is 
imposed with respect to its sale . merely 
-asan existing article of trade and com- 
merce, the power to do so is exclusively 
with the Province. I may here refer to a 
case where gocds excisable by the Centre 
were held to be exclusively taxable by the 
Province in cares where their sale took 
place in the Province merely as existing 
articles of trade and ecommerce and the 
sale was in no way connected with their 
production or manufacture within the 
Province. See The Commonwealth and 
Commonwealth Oil Refineries, Ltd., v, South 
Australia (11). 

This, I think, is an interpretation which 
‘is reasonable in itself and in keeping 
with the wording of the item and also 
of its context and the general scheme 
of the Act. ln other words, 4s 
interpret the two items, item No. 45 (List I; 
may be said to contain a general power to 
levy an excise duty at all steges. As an ex 
ception to this, a portien of the power is cut 
. out and allocated to the Provinces under 
“item No. 48 (List II). It operates as an excep- 
tion to the general power conferred by 
item No.45. Iwill invite, in this connection 
- attention to aruling where a similar principle 
of reconciliation was adopted. See In the 
matter of a Reference to the Supreme Court 
of Canada of certain questions concerning 
Marriage (38). In that case a conflict arose 
between two entries, one in tke Ueminion 
List entitled: “marriage and divorce” and 
the cther in the Provincial List entitled 
“solemnization of marriage in the province.” 
The Privy Council reconciled the conflict 
between these two by” hotding that 
the exclusive power conferred on the 
Provincial Legislature to make lays relating 
to the solemnizatign of a marriage in the 
Province operated by way of exception to 


the exclusive jurisdiction as” to its 
validity conferred upon tle Dominion 
Parliament. . 


It is difficult to accept the contention 
of the Advccate-General of India that the ex- 
pression® “tax on the sale of goods” in item 

(38) (1912) A O 880 at pp. 885, 886, 
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Nd. 48 (List II) means only a turn-over tax 
and nothing more. Assuming as he contends, 
that a taxon the sale of goods is only another 
expression for a “sales tax” which became 
popular afterthe War, there is a authority 
for the view that.” sales taxés’ include 
turn-over taxes and something more. 
It is difficult to understand why if Parlia- 
ment intended only tura-over taxes to be 
included in item No. 48, they did not use that 
expession, which was certainly clearer 


-than the somewhat inappropriate formula 


“taxes on the sale of goods”. The interpreta- 
tion of iten No. 48 «List ID), ab 
which J have arrived independently, may 
receive some support from the wording of 
the draft of item No. 48 as it appeared inthe 
Waite Paper and before the Joint Com: 
mittee on Indian Constitutional Reform 
(1933-24) [See item No. 10 at p. 118 of the 
“Proposals for Indian Constitutional Reform” 
presented to Pafliament in March 1933, 
and gee also p. 158 of Vol. I, Part I 
of the Report of the Committee.] 

This interpretation of item No. 4s (List IT) 
will, 1 think, give a definite and clear field of 
taxation to the Provinces and another 
field, eqdally clear and definite, to the 
Centre, and thus the possibifities of con: 
flict will be removed. . 

A powerful appeal w.s made to us by 
the Advocates-General of the Provinces 
that, consistently with.its terminology 
we should so interpret item No, 48 (List ID 
as to give it a content sufficient.y extensive 
for the growing needs of the Provinces. 
It was argued that provincial autonomy 
granted by the new scheme of Uovern- 
ment would be unmeaning and empty, 
unless it was fortitied by adequate sources 
of revenue. Whatever valus such an appeal 
may have in a judicial decision, I per- 
sonally appreciate it, and I fesl no doubt 
that the interpretation that I am placing 
on item No, 48.(List If) is sufficiently 
Praciical to leave an adequate, source ¢@f 


revenue in the hands of the Provinces 
without making .inroads on Central 
preserves. I may add here that the 


several authors I have been, able to con- 
sult on this point agree in their opinion 
that, since the War, a taxon the sale of 
goods has proved to be &:th productive 
and practicable -m many countries 
under circumstances not* very different 
from those prevailing in the Provinces of 
India. ‘I'he yield naturally’ varies with the 
scope and rates of, the tax, business 
conditions and administrative efficiency, 
but it is stated thatthe tax” itself has be- 
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come a.major source of revenue ina num- 
ber of countries, yielding more than 
the income tax in a few instances and 
nearly as much as other sources of revenue in 
others. 

For “all these reasons I am of opinion 
that the tax levied by s. 3 of tbe Central 
Provinces Act falls witbin item No. 48 
of (List II) and consequently the provi- 
sions of that Act which affect the taxation 
of motor spirit and lubricants manufactured 
cr produced in India are intra vires tle 
Central Provinces and Berar Legislature. 
The remaining provisions cf the Act being 
incidental to the charging sections will 
also be valid. 

In this view of the case, it is not 

neccessary to deal with the contention 
of the Advocate General of India under 
s. 297 (1) (b) of the Act. T'Leecontention be» 
comes matezial only in the event of this 
.Oourt bolding ethat the tax is invalid in 
so far as it falls on commodities manu- 
‘factured or produced in India. I confess, 
however, thatI feel impressed with the 
argument of the 
- Madras that if it is found by this Court 
that the Central Provinces have no power 
to tax® motor spirit manufactured or pro- 
duced in India, then, they cin only tax 
foreign motor spirit, and that since that 
is the only power which the Central Pro- 
vinces will in that event possess, its 
exercise cannot amount to discrimination. 
-No case, of discrimination, he argued, can 
arise except where there isa powerin the 
Legislature to tax two sets of goods, and 
it has deliberately exercised the power in 
favour of one in preference to tke other. 
It was alsoargued that there must be 
an intentioa to discriminate, which cannot 
exist in a case where the Legislature hag no 
power to tax one of. the two sets cf goods. 
“These are all interesting questions, the sôlu- 
tion of which is not without difficulty. But, 
1 do not wish to go into them on this occasion 
because in, my View of the case ithe ques- 
tion does not arise. ; 

I am, therefore, of opinion that the Central 
Provinces and Berar Sales of Motor Spirit 
and Lubricants Taxation Act, 1938, is not 
ultra vires the Legislature of the Central 
Pfovincesetand Berar and that the question 
referred to uf should be answered ac- 
cordingly. 


. D . ` Order accordingly 


Advocate-General of 
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PATNA HIGH COURT 
Appeal No, 114 of 1934° 
November 20, 1936 . 


Wort, J. 
BAJO SAHU -— PLAINTIFE—APPELLANT 
versus 
CHEDI BARHI AND anctugr—Duran ants 
— RESPONDENTS 


TortæSlander—Police searching house of plaintiff 
as result of information given by other persons 
regarding plaintiff's character—Suit by plaintiff 
against informants—Nature of. 

An action brought by a person against other 
persons who had given certain information to the 
Police regarding his (the plaintiff's) character, and 
as a resultof which, the Police searched his 
house, is neither an action for malicious house 
search which eo nomine is unknown tothe law, nor 
is it an action for trespass, but it would be an 
action for slander, The fact that the Police did not 
act upon the information would not, in any way, 
affect the plaintiff's right of action for slander. 
It would be an action in trespass if it is brought 
ugainst the Police and the plaintiff in that case 
would have to establish notthe lack of reasonable 
and probable cause, but thatthe Police had gone 
beyond their powers given to them by the law: 
for instance, s. 165, Criminal Procedure Oode, or 
that they had gone beyond their powers which 
the warrant which they might have held entitled 
them to exercise. Bahabal Shah v. Tarak Nath 
Choudhry(l)and Clarkev. Brojenira Kishore (2), 
referred to. 

A. from the appellate decree of the 
District Judge, Monghyr, dated December 
20, 1933. A 


Rai Paras Nath, for the Appellant, 

Mr. M. K. Mukharji, for the Respondents. 

dJudgments—The attenpt in Iadia to 
avoid technicalities and the complete lack 
of training in drawing pleadings in both 
the Advocates engaged in the Qourts and 
the Judges of the Ccurts as well, has led to 
the confusion which has arisen in this case, 
The plaintiff brought an action against two 
persons who hid given certain information 
to the Police regarding his ‘the plaintiff's) 
character. Exactly what that information 
was it is unnecessary fcr me to state. Tte 
plaintiff's case was that as a result the 
Police searched his house. He then pro- 
ceeded to bring an actiop which was entirely 
unknown to the law eo nomine. He called 
it an action for malicious house search. That 
an action for searching a house illegally 
my be maintained, there can ben» dispute. 
But itis an action of an entirely different 


‘character from the one the pliintiff brought. 


If the plaintiff was to bring an action for 
malicious house search, it would be an 
action against the Police who searched his 
house. But that would be an action raising 
issues which. are raised in an action for 
malicious . prosecution. Both the Courts 
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below treated this as an action for mali- 
cious prosecution and the District Judge 
has spoken of reasonable and probable 
cause. Irepeat, there is no such action 
known tothe law. It would be an action in 
trespass if it was brought against the 
Police and the plaintiff in that case would 
have to establish not the lack of reasonable 
and probable cause, but that the Police 
had gone beyond their powers given to them 
by the law, for instance s. 165, Oriminal 
Procedure Code, or that they had gone 
beyond their powers which the warrant 
which they might have held entitled them 
to exercise. But the action was brought 
against the persons who gave information 
tothe Police, and it is neither an action 
for malicious house search which asI say, 
eo nomine is unknown to the law, nor is it 
an action for trespass, but it would be an 
action forslander. None of these matters 
has been considered but one matter has 
been, and that isa question of fact, namely 
whether the defendants gave information 
to the Police as the plaintiff alleged. It is 


possible on the finding to come to the con- ` 


clusion that the Judges in the Courts 
below were of the opinion that some infor- 
mation was given to the Police, but it is 
quite clear that they have found that it was 
not as a result of this information that the 
Police acted Now, the fact that the Pol ce 
did not ret up nthe information would not 
in any way affect the plaintiff's right of 
action f r slander. Butit ida matter to be 
taken into consideration in arriving at a 
conclusion as to whether the plaintiff should 
be allcwed to withdraw his suit and bring 
another svit raising the proper issues It 
may not, as I Lave said and repeat, have 
been an obstacle in law to the plaintiff's 
suit for damages for slander, but t.e fact 
thatthe Police appear not to have acted 
upon any statement made by the defendants 
rather indicates that there is very little 
substance in a case for slander. 

Tshould have referred to the decisions 
of the Calcutta High Court in Bahabal 
Shah v. Tarak Nath Choudhry (1) «and 
Clarke v. Brojendra Kishore (2), where 
illegal searches of houses have been tregted 
on heir proper footing as trespass. In my 
judgment the appeal fail and is dismissed 
with costs. . The appeal fails on grounds 
entirely different from those upon which 

ethe lower Appellate Court has dealt with 
the matter. Both the Oourts below com- 


(1) 24 0691. 


(2) 36 0438; 2elnd, Cas. 436;9 OLJ 298: 13 O 
W N458,_ $ 
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pleteby confused the issues. I cannot allow 
leave to the plaintiff to withdraw his suit 
for the reasons I have stated. Leave to 
appeal is refused. 

s. Appeal dismissed. 


LAHORE HIGH COURT 
Second Appeal No, 198 of 1938 
June 6, 1938 ° 
BEOKETT, J. 
BARU MAL—PLAINTIPR—APPELLANT 
VETSUS 

RALA RAM AND OTHERS—DRHERNDANTS — 
RESPONDENTS 

Injunction — Suit for — Joint owners—Site, joint 
property of pariies used as lane leading to property of 
one of them—One party roofing over part of it 
adjoining his property — Other party, if entitled to 
sue for injunctian for removal of structure — Other 
party making similar use — He is only entitled to 
damages. . 

The suit related toa site Which was the joint pro- 
perty of the parties, and which wasused asa lane 
leading to property of the plaintiff. The defendanta 
had roofed over the part of the lane adjoining their 
own property by means of a chhatra, over which a 
room had been built. The plaintiff sued for an in- 
junction to compel the removal ofthis struc- 
ture : 

Held, that it was not practicable for the plaintiff 
to sue for partition, since the lane was needed as a 
means of access to the adjoining properties. It was 
again hardly practicable for him to sue for joint 
possession of a structure which could only be reached 
through the house of ancther owner. The only 
remedies left were by way of injunction or damages, 
The plaintiff could sue for injunction for the removal 
of a structure of this kind, even though the damage 
only be very slight or hypothetical. 

Held, however, that there was an entirely different 
reason for refusing to grant an injunction in this case, 
The plaintiff had made an exactly similaruse of the 
lane opposite his owner property, and in these circum- 
stances he could not ask the defendants to remove 
tbeir structure, so long as his own structure remained 
even though their own encroachment may be greater 
than his. At the same time, a legal right had been 
infringed and plaintiff could be granted a decree for 
dafnages. Krishnan Pillai v. Kilasathammal (1) 
and Hans Raj v. Jagat Singh (2), relied on. 


8. A. from the decree of the Senior 
ae Karnal, dated November 27, 
Tr : 
Mr. F'. C. Mittal, for the Appellant. 
Messrs. C. L. Aggarwal and Durga Das 
Jain, for the Respondents. 
Judgment—The suit relates to a sjte 
which has been found to ke thé joint pro- 
perty of the parties, and which is used as 
a lane leading to property of th8 plaintiff, 
The defendants have roofed over the part 
of the lane adjoining their own property 
by means ofa chhatra, over which a room 
has been built. The plaintiff sues for dn 
injunction to compel the removal of this *¢ 


. 
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structure. The claim for injunction has 
been dismissed by the Courts below on the 
ground that no undue hardship has been 
caused to the plaintiff. Precedents of cases 
of this sort are not easy to find; suits relat- 
ing tothe exclusive use of joint property 
by one of the parties are generally con- 
cerned with some structure on the ground. 
Possibly, it is rare occurrence that one of 
the joint owners should be in a position to 
erect a roof of this kind in this way since 
the opportunity can only occur when be 
occupies the property on the other side of 
the lane. A case on very similar facts 
occurred in Madras Krishnan Pillai v. 
Kilasathammal (1) but was decided merely 
on the question of laches. 

A case of this Province relating lo tke 
ereclion of chhatra over joint property was 
decided in Hans Raj v. Jagat Singh (2) in 
which it was, held that the structure was 
made in assertion of 4n exclusive right to the 
lane, which was in itself an injury to the plain- 
tiff. In a case of this kind itis not practic- 

“able for the plaintiff to sue for pirtition, 
since the lane is needed as a means of 
access to the adjoining properties. It is 
again hardly practicable for him to sue for 
‘joint pd&session of a struciure which can 
only be reached through the house of 
another owner. The only remedies left are 
by way cf injuncticn or damages. In the 
ordinary way, I do no‘ see why one of the 
owners should no: sue for injunction for 
the removal of a structure of this kind, 
even though ths damage only be very 
slight or hypothetical, and on this point, I 
do not think that the view taken by the 
lower Courts was correct. ‘There is, how- 
ever, an entirely different reason for refus- 
ing to grant an injunction in tbis case. The 
plaintiff has made an exactly similar uge 
of the lane opposite his own property, and 
‘in these circumstances, I do not think that 
hecan ask the defendants to remove their 
structure, so iong as his own structure 
remains even though their own encroach- 
ment may be greater than his. 

At the same time there seems to be no 
doubt that a legal right has been infringed, 
and this was accepted in Krishnan Pillai 
v. Kilasathammal (1) in whjch the con- 
sid€rations*against the plaintiff were even 
stronger An injunction was refused in 
thet case, “but the plaintiff was granted 
a decree for damages, and I think that the 
same coue should be adopted in the 


Q) A IR 1928 Mat. 810; 108 Ind. Cas. 69. 
. (9) AI R938 Lah. 208; 175 Ind. Oas. 264; 39 P L 
© R 675; 10R L 696, 
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present case. Neither party wishes to proceed 
to the lower Court for the assessment of 
damages. For these reasons, I accept 
the appeal and grant the plaintiff a decree 
for Rs. 100 as damages. The parties will 
bear their own costs throughout. 

D. Appeal allowed. 





PATNA HIGH COURT 
Civil Revision No. 289 of 1938 
October 14, 1938 
Duavis, J. 
DURGA DUTT JHA ano ANOTHER — 
PETITIONBRS 
VETSUS 

ASHARIFILAL MAHTHA AND orHers— 

Opposifg Party 

Civil Procedure Code (Act V of 1908), 8. 115— 
Suit on mortgage executed by father—Son subse- 
quently added as defendant and additional issue as 
to whether property was self-acquired or joint 
family property, framed—Court disallowing ques- 
tion put by defence as to nature of property 
and striking out son's name—Court held acted with 
material irregularity and order could be revised. 

In a suit on mortgage executed by a father, 
his son was also made a defendant subsequently. 
After the son was added as a defendant, an 
additional issue was framed as to whether the 
mortgaged property was the self-acquired property 
of the father or the property of the joint family. 
The trial Court disallowed a question put on 
behalf of the defence regarding whether the pro- 
perty was the self-acquired propsrty of the father 
or the property of the joint family, and subsequently 
removei the name pi the son from the record on the 
ground of hardship and inconvenience ; 

Held, that the C urt acted with material irre- 
gularity in disallowing the question and in striking 
out the name ofthe son and, therefore, his order 
was revisable under s. 115, Civil Procedure Code. 
Kali Raiv Tulsi Rui ‘1), distinguished. . 

O. R. against the order of the Munsif, 
2nd Court, Madhubani, dated June 23, 
1938. 


Mr. B. P. Sinha, for the Petitioners. 
Mr. Sant Prasad, for the Opposite Party. 


Order. -—This is an application in revision 
against an order of the Munsif of Madhubani 
directing that the name of defendant No. 2 
be removed from the category of the defen: 
dants in a suit brought on a mortgage 
execgted by defendant No. 1, father of 
defendant No. 2. This order was passed on 
June 23 last. e Government Pleader, 
who appears for the petitioners, who 
were the defendants below, points out that 
On May 26, 1938, the learned Munsif had 
overruled the plaintiffs’ objection and allowed 
the prayer of defendant No. 2 to be brought 
on the record. The order gomplained of 
by the petitioners was passed less than a 
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month after this order, and the learned 
Munsif. purports to pass this order on the 
grounds of inconvenience and hardship 
and paramount title. The learned Advocate, 
who appears for ths opposite party here, is 
not able to support the latter order of 
the Munsif on the grounds of inconvenience 
-or hardship. As a matter of fact, the 
Government Pleader points out that it was 
after certain evidence had been taken 
and certain documents admitled by consent 
that the Pleader for the plaintiffs opposite 
party objected to a qnestion put on behalf 
of the defence regarding whether the property 
was the self-acquired property of defen: 
dant No, 1 orthe property of the joint family. 
It was then that certain rulings about the 
paramount title were cited before the learn- 
ed Munsif, and acting, as he thought on 
them, the learned Munsif proceeded to undo 
his order of May 26 on the grounds of 
inconvenience and hardship. 

The inconvenience and hardship appear 
‘to be purely imaginary in view of the 
fact, as I have already stated, that the 
learned Advocate for the opposite party 
is unable to make either of them out. He 
has, however, contended on the authority 
‘of Kali Rai v. Tulsi Rai (l), that this 
Court has no jurisdiction to interfere in 
revision with the later order of the trial 
‘Court. It was held in that case that an 
order refusing to add a party as defendant 
cannot be reviged under s.115, C:vil Pro- 
cedure Code, but that ineuch a case, the 
High Court may interfere under s. 107, 
Government of India Act, if there is a 
denial of the right of fair trial. The present 
case is distinguishable on the facts, and 
it is clearly a case where it can be confidently 
said that assuming that the Munsif had 
jurisdiction to cancel the order of May 26, 
1938, he has acted with material irregularity 
in the exercise of that jurisdiction in 
cancelling that order on June 23 for tke 
reascns given by him—reasons which the 
learned Advocate for the opposite party is 
entirely unable to support. ‘ 

It is obvious fhat whether or not the 
bond was executed by defendant No. 1, 
-on the footing that the property mortgaged 
was self-acquired property, ths question 
of whether it is not jaint family property 
will have to be gone into, if not in tre 
suit, thea‘in the execution preceedings, 
The learned Advccate for the opposite 
party has laid stress on the fact that other 
members ‘of the joint family have not 


(1) 4 Pat, 723; 93 Ind, Cas. 932; AIR 
207;7 PLT 498, JAIR 1926 Pat 
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been impleaded. Bat it was not the duty 
of defendant No. 1 to implead them, 
though we need not be surprised at tthe 
failere of the plaintiffs to implead them 
if it was their case that the property was 
the self-acquired property of defendant 
No. 1. I understand that after the order 
of May 26, adding defendant No. 2 as a party, 
an additional issue was actually framed. 
The papers before me do not show what 
that issue was, but it is suggested—and 1 
have no reason t> doubt the correctness of 
the suggestion—that this issue related to 
whether the mortgaged property was the 
self-acquired property of defendant No. 1 
or the property of the joint family. Defen- 
dant No. 2 having been added, and this 
issue having been framed, it was idle 
for the plaintiffs to object to the question 
put on thak point by the defence, and 
the learned Munsif acted with material - 
irregularity in disallowing* the question 
and further, striking 0ff the party. The 
result is that this application must be 
allowed with costs. Hearing fee, one gold 
mohur. The trial Court will nov proceed 
with the suit in due course of law includ- 
ing theissue in question and defendant 
No. 2 as a party. 


s Application allowed. 
. 





NAGPUR HIGH COURT 
Second Appeal No. 315 of 1936 
Septembar 21, 1938 
Niycer, J. 
ANJUMAN MUFIDDUL [SLAM, 
KHAMGAON - Prats tIFe— 

APPELLANT 


versus 
ZAL RUSTOMJI MADAN. PARSEE 

# AND OTAERS—DEFENDANTS —R RESPONDENTS 

e Basement— Grant of right of easement over land by 
landowner — Grant reserving right of revocation— 
Land subsequently sold — Right of revocation passes 
to purchaser—Right of easement, extent of — Exercise 
of, against purchaser. : 

The right of easement is never enjoyed in gross 
but always asappurtenent to land. Whenan owner 
of a land grants in favour of owner or occupier of any 
land or building a right of way over his own land, he 
parts with a right which is incidental te his owners 
ship of the land. The right of easement cannot be 
isolated from the land. So far as the dominant tene- 
ment is concerned, it is a privilege ahd as affe®ting 
the servient tenement, it is &n obligation. That 
privilege or obligation is never persogal but always 
attached to the land. Wheu a right of easement 
originates in grant, the extent, and duration of the 
rights. are determined by the terms‘of the grant, 
The assignment may be a grant in perpetuity or fora 
limited length of time with or without conditjons, 
If any corditions are attached to the gnjoyment of. 

e . 
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the right of easement, the right tò that extent bécomes 
diminished or restricted. The conditions which 
clog the enjoyment of the right either in point of 
extent or duration, can no more be dissociated from 
the land than the right of easement itself. When 
an owner of land parts with a portion of his right 
to enjoy his own land by creating an easement in 
favour of another, he does not part with his interest 
in the property and if he makes any contract entitl- 
ing him to revoke his giant that contract would be 
made in his capacity as the owner of the land and 
not merely in his personal capacity. Any reserva- 
tion made by him while granting the right of ease- 
ment is made for the beneficial enjoyment of his 
land. Consequently the right which he reserves in 
his cwn favour would be arightin theland (uct 
merely in respect of the land) and thatright forms 
part ofthe totality of his rights which are com- 
pendiously known as ownership. lt must therefore 
follow that when the owner of a servient tenement 
dispose, of his right of ownership in that tenement, 
the right reserved by him while granting the right 
of easement in respect of that tenement would also 
pass to the purchaser unless of course he had expressly 
excluded it out of the scope of the conveyance. 
The right of easdment is 4o be exercised against the 
purchaser and it cAn only be exercised to the 
extent and subject to the conditions imposed by the 
original grant. The dominant owner cannot im- 
prove his right by the mere fact that the servient 
tenement had been transferred and cannot be freed 
from the conditions imposed by the grant unless he 
was in some way ieleased from them. 
[Case-law refe:red to.] 


8. A. flum the appellate decree of the 
Cours ul the Addjtional District Judge, 
Khamgaon, dated March 4, 1936, in Civil 
Appeal No. 85-A of 1935, connhrming the 
decree of the Gourt of the Second Sub- 
Judge, Second Class, Khamgaon, dated 
March 30, 1959. 


Mr. V, K. kajwade, for the Appellant. 
Mr. N. V. Gadguel, for the Respondents. 


Judgment.—This is a plaintifi's appeal 
from ihe concurring judgment of the Aadi» 
tional District Judge, Khamgaon, in Oivil 
la No. 35 A of 1935 decided on March $, 
1936. . 

One Ahemadali Bohara, father of defend- 
ants Nos. 4 to ò who are not parties to this 
appeal, suld his fieid No. 101, F. H. No. 2, 
area 483 acres 14 gunthas, at Mauza 
Khamgacn, to the appeliant by a 1egistered 
conveyance executed on May 12, 1930. On 
July 26, 1929, Ahemadal naa granted to 
Rustamji, the father oi respondents Nos. 1 
to daa ligh{ of passage acros¥ the abcve- 
mentioned fielderor a consideration of 
Rs. 4UU. he iegistered document, by 
means of which tue right nad been granted, 
contained æ clause whereby Ahemadali 
Teseived to himself the right to revoke the 
grapt in the eveñt ot his getting a vendee 

eof the entire field within ‘a peri8d ot 5 
years. In the sale-deed dated May 1z, 


jih . 
. . 
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1930, which Ahemadali executed ein the 
appellant’s favour. there is no recital 
expressly assigning to the vendee the right 
to revoke the grant of tue right of passage. 
The appellant, however, tendered the 
amouut of Rs. bul on April 22, 1934, to the 
respondents and asked them tv release the 
right of easement which they had acquired 
under the deed dated July 2:,1929. As 
they refused to accede to the appellant’s 
demand they filed a suit out of which this 
appeal arises for specifically enforcing 
that agreement. They deposited Rs. 50V in 
Oourt. 

Two issues arose out of the pleadings of 
the parties, 11) whether Ahemadali sold to 
the appellant the entire land whicn he 
owned at the time wien he granted the 
right of way to Rustomji, and (2) whether 
the appellant acquired asa result of the 
conveyance in his favour dated May 12, 
1930, the right to revckethe grant of the 
right cf way, On bota the issues the 
two Courts have found against the appel- 
lant. 

Tue case has been argued at sume length 
in this Court. Tre points which arise for 
determination are: (1) whether the right 
reserved by Atemadali in the deed of 
assignment dated July 26, 1929, made in 
favour of Rustomji wasa purely personal 
contract or one that was appurtenant to the 
land, (z) whether it was a tight which was 
capable of beingeassigned to the appellant, 
and (3) whether it was in fact assigned. 

Before examining the authorities, it would 
be necessary to refer to tne terms of the 
deed of assignment dased July 26, 1929, 
Ex. P-1, and the sale-deed dated May 12, 
1930, Ex. P-12. Exhibit P-l recites that 
the right of way as described there is 
granted to Rustomji andin para. 3 embodies 
the following stipulation : 

“If im five years irem this date I get one 
purchaser ofthe entire field 1 will be entitled to 
take back the above right of way given to you 
by paying you Ks. 500. After five years you 
will beeome the full owner pf the entire right 
in respect of the way from generation to gene: ation 
as mentioned fn para. 2 above”. 

ln Ex. l.-12 reference is made in para. 5 
to the right of way already granted to 
Rustomji in these terms: - 

“A way for passing to and fro has been given 
to Bustumji Eduijı Madan, Parsi,, resident of 
Khamgaon and the way has been given for 
taking the carts. So he hus a right of way 


according to the deed executed ın his favour in 
respect thereof " 


The question is what was the nature of 
the rigut which Ahemadah® reseived ta 
himself in respect of the easement that he 


566 


had ‘granted to Rustomji. It is urged on 
behalf *of the appellant that it was a 
covenant running with the land and that 
it was not a mere personal contract. It 
may be conceded tbat aright of easement 
is a right in rem as was pointed out by Lord 
Watson in Dalton v. Angus (1): 


“In one sense every easement may be regarded 
-as & right of property inthe owner ofthe dominant 
tenement, not a full or absolute right but a limited 
right or interest in the land which belongs to another, 
whose plenum dominium is diminished to the 
extent to which his estate is affected by the ease- 
ment.” 


That means that the person in whcse 
favour easement is granted is entitled to 
exercise certain rights on the land belong- 
ing to another by virtue of his being the 
owner or occupier of acertain building or 
land; but that dces not serve to explain 
the nature of the right reserved by the 
grantor. Can it besaid that tbe right of 
revocation which the grantor had reserved 
was for his own beneit and not for the 
benefit of the land to which the right of 
way co granted was appurtenant. Oo this 
crucial point, the autkorilies cited in the 
couse of the argument presented in this 
Covrt do not lend any direct assistance. 
Al! the decisions referred to here relate 
to cases of re-conveyance which though 
they do not bear directly on the point 
serve by analagy to throw light on the 
principle. In Jogesh Chandra Roy v. Asaba 
Khatun (2) a proprietor of the land 
created a putni lease and it was provided 
that if the proprietor required certain of 
the lands leased out, these would be 
reconveyed or assigned to him by the 
putnidar so that the lands in the hands 
of the putnidar were subject to that obliga- 
tion. The puinidar in his turn leased cut 
the lands with the same condition about 
reconveyance as in the putni lease. The 
puccessor-in-interest of the proprietor 
wanted back scme of the lands for the 
purpose of a market and a college and he 
sued the lessees efor a reconveyance of the 
lands which he required. It was held that 
the reservation of the right in favour of the 
proprietor was not a covenant running, with 
the land, as it was a positive covenant and 
not restrictive of the user of the lands. 
In that view it followed a decision o? the 
Judicial Committee in Maharaj Bahadur 


(1) (1881) 6 A O 740; 50 L JQ B 689; 44 L 1844; 
W R196, 
„(P ATR 102% Oal. 41; 98 Ind. Ons, 46; 44 O LJ 
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Sinah v. Bal Chand Chowdhury (3). In 
Munuswami Nayudu v. Sagalaguna Nayudu 
(4) the vendee, on the same day on which a 
sale-deed of certain lands was executed in 
his favour, agreed, by a document, to 
convey the same tothe vendor on the latter 
wishing to have them on his paying the 
specified price, in acertain month of the 
3(th year from the date of the agreement. 
The vendor having died, his gon assigned 
the rights under the document to a stranger 
who tendered the full amount to the vendee 
within the agreed time. On the latter refus- 
ing to execute a conveyance, the assignee 
sued the vendee for specific performance 
of the agreement; the latter pleaded that 
his undertaking was not a contract but 
only a standing offer and was not assignable. 
It was held that the undertaking by the 
vendee was an executory contract giving a 
right to the vendor to get the conveyance 
from the vendee and was assignable by the 
vendor. Spencer, J., referred to s. 2} 'b) 
of the Specific Kelief Act, and held that 
there was no personal element in that 
tratis:ction which would make the contract 
incapable cf being specifically enforced 
under s.21(b) cf the Specific Relief Act. 
Rameeam, J., adverted to s. dt of the 
Transfer of Property Act and expressed his 
opinion that even as ù right ex contractu 
it was assignable. and thatit did not create 
any interest in the land. That case went up 
to the Privy Council and the decision of the 
Madras High Court was affirmed on the 
ground that the option reserved by the 
vendor was a contract which was assign: 
able and that it was enforceable by the 
assignee of the vendor against the purchaser. 
In Gobardhan v. Roghubir Singh (5) it was 
held that aright to reepurchase reserved by 
the vendor was not a right which was 
appurtenant to the land but was only a 
Personal right and that it was not assign- 
able. In Gurunath Balaji v. Yamanava 
Nalarao (6) the same view was taken. In 
Vithoba Madhav v. Madhav Damodar (7) it 
was held on the construction of the terms of 
the agreement that the vendor and his 
descendants alone had the privilege of 

(3)6 P L J 163; 61 Ind. Cas. 702; AIR 1922 PO 


165; 48 I A 376; (1921) M W N 157; 2 P L T131; 25 
OWN 770; 3UP LR (P ©) 39014 L We254 


(PO). . 
(4) 49 M 3&7; 100 Ind. Cas, 399; AIR 1926 Mad. 699; 
51M LJ 229, 

(5) A I R 1930 All. 101; 124 Ind. Oas, 405; (1930) A L 
J 799; Ind. Rul. (1930) All. 504. ° = ® 
k (6) 35 B 258; 10 Ind, Cas. 814; 13 Bom. L K 


40. 

(7) 42 B 344; 46 Ind. Oas, 734; AIR 1918 Bom, ‘158; 

20 Bom. LR 654, i i . 
e as è 
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re-purchasing of the land on the condition 

stipulated between the parties and the 
assignee outside the family could not 
enforce the contract specifically. In 
Harkishandas v. Bat Dhanno (t) Shingne, 
J., on examination of the previous authorities 
deduced the conclusicn that where a person 
sells his land or house to ancther person and 
the latter enters into a contract to convey 
the property back to the vendor or his heirs, 
the right to cbtain a reconveyance from the 
vendee or his heirs is ordinarily assignable 
even toa stranger who can enforce it by a 
suit, but that where the intention of the 


parties is that the vendor or his heirs alone: 


should be given the right of re-purchasing 
the property, the assignee outside the 
family cannot enforce the contract specifi- 
cally. 

Thus it- appears from 
reviewed above that 
fast rule as tothe option of re- purchase being 
invariably a personal right. If it is a 
ecmpleted contract, the contract is assign- 
able unless the terms of the agreement 
indicate that the agreement was founded 
on certain persona! considerations between 
the parties. 

There,appears to me material difference 
between a case of option to repurchase and 
a case such as thee present. The right of 
easement is never enjoyed in gross but 
always as appurtenant to land. When an 
owner of a land grants in favour of owner 
or occupier of any land or building a right 
of way over his. own land, he parts witha 
tight which is incidental to his ownership 
of the land. The right of easement cannot 
be isolated from the land so far as the 
dominent tenement is concerned, it is a 
privilege and as affecting the servient 
tenement, it is an obligation. That 
privilege or obligation is never personal bit 
always attached tothe land. Now when’ 
right of easement originates in grant, the 
extent and duration of the rights are 
determined by the terms of the grant. Ihe 
assignment may be a grant in perpetuity 
or for a limited length of time with or with- 
out conditions. If any conditions are 
attached* to the enjoyment of the right of 
easement, the right to that extent becomes 
diminished sor restricted. The’ conditions 
which clog the senjoyment of the right 
either in point of extent or duration, cau no 
more be dissociated from the land than the 
right of easemertt itself. what being the 
nature of the right cf easement, i must 


(8) A I R 1934 Bom? 171; 151 Ind. Oas. 536; 36 Bom. 
L R 200; 7 RB 68. ° 
e . 
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differ from the nature of the rights and 
interests which are conveyed by a sale. 
When a man sells his land outright, he 
ceases to have any interest in the land and 
when he sells with tnereservation of the 
option of repurchase, he reserves to himself 
by virtue of a contract with the purchaser a 
personal right which being of a contractual 
nature, is assignable. When, however, an 
owner of land parts with a portion of his 
right to enjoy his own land by creating 
an easement in favour of ancther, he does 
not part with his interest in the property 
and if he makes any contract entitling him 
to revoke his grant, that contract would be 
made in his capacity asthe owner of the 
land and not merely in his personal capacity. 
Any reservation made by him while grant- 
ing the right of easement is made for the 
beneficial enjoyment of his land. Conse- 
quently the right which he reserves in his 
own favour would be a right in tne land 
(not merely in respect of the land) and that 
right forms part of the totality of his rights 
which are compendiously known as owner- 
ship. lt must, therefore, follow that when 
the owner of a servient tenement disposes 
of his right of ownership in that tenement, 
the mght reserved by him while granting 
the right of easement in respecs of that 
tenement would also pass to the purchaser 
unless of course Le had expressiy excluded 
it out of the scope of the conveyance. In 
para. 5 of the sale-deed dated May 15, 1930, 
the vendor Ahemfiadali merely indicates tnat 
a right of way had been granted by him 
by a deed but does not expressly say that 
the right was unconditional, ‘The fact inat 
he relers to the right as a rigut of way 
according to tne deed would indicate that 
it was such right as was clogged witb tne 
conditions specitied in the deed. I'he right 
of way was to be exercised against whe 
purenaser and it could only be exercised 
to the extent and subject to the conditions 
imposea by the original grant, ‘Lhe 
dominant owner could not improve his right 
by the mere fact that the gervient tenement 
had been tyansferred and cannot be freed 
from the conditions imposed by tne grant 
unless he was in some way released from 
then® lt therefore appears to me that we 
right reserved by Ahemadali to revoke ihe 
grant within tive years was of the nature ot 
a covenant running with the land and tuat 
it must be deemed to have been assigned to 
tue purchaser along with the rigut of owner- 
ship. 

The right of revocation whigh Ahemadali 
reserved to himself when he granted the 
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easement was one capable of assignment. 
It is urged that he did not assign it to the 
appellant in the conveyance executed in 
his favour for the reason thit he excluded 
the piece of land over which he : ad granted 
the right of way from the land conveyed. 
This contention is n> doubt countenansed 
by the words used in the sale-deed dated 
May 12,.1930, viz., “After excluding the 
sites as mentioned in paras. | to ë, the 
remaining site has been sold to you” but 
they have to be read in conjunction with 
the recital which follows: “The éntire 
site within the said boundaries has been 
sold to you along with stones, etc.” The 
laud in dispute falls within these bound- 
aries and as the vendor hadno use left for 
this strip of land after he transferred the 
entire land, it cannot reasonably be assumed 
that be intended to reserve his ownership 
of it. On the other hand the reference to 
the right of easement which he had granted 
already in purs.5 of the eale-deed as a 
“right of way according to the deed” 
indicates that the vendor gave notice to h.s 
vendees of the restricted nature of the 
eatement. Isis true thatthe vendor did 
not expressly assign the right of revocation. 
But as [bave held tbat the right was attached 
to the land, it must be deemed to have 
passed to the vendees. 

The lower Appellate Court's decree is set 
aside and the appellant's su.t is decreed in 
terms of para. 10 of the plaint providing 
a month's time, with ccsts.“© Pleader’s fees 
Rg. 30. | 


D. Appeal allowed. 
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PATNA HIGH COURT 
Appeal No. 7 of 1934 
December 21, 1937 
OourtNey-TERRELL, O. J. AND 
MoHAMAD Nour, J. 
NAJMUNNISS A BEGUM—PtaintIre— 
APPELLANT š 
VETSUS 
SIRAJUDDIN AHMAD KHAN AND ANDTHER 
— DERENDANTS— RespunDENTs 

Muhammadan Law — Dower— Relinguishment — 
Efecution of ekrarnama by woman, major, according 
to Muhammadan Law, bu? minor according to 
Majority Act, relinquishing part of dowen and 
changing its character—Valiaity and binding effect 
of—Majority Act (IK of 1815), s. 2. 

Once a marriage has been performed and the 
dower has been settled, the dower becomes a pro- 
perty of the wife like her any other property. The 
dower isa debt payable to the wife and any transfer 
of this debt, or*forgoing it altcgether or a portion 
of it, are not-matters in any way “connected with 
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marriage and such acts must be governed by the 
ordinary law of the land. | 

Hence where a Muhammadan woman who is 
mjor according to Muhammatan Law but minor 
according to: the Majority Act rélinguishes a part of 
her dower fixed atthe time of her marriage by 
executing an ekrarnama and also changes the 
character of the dower from prompt to deferred, the 
ekrarnama is not valid and binding on her as the 
case does not fall within the exception to s.2of the 
Majority Act. Qusim Hussain v. Kaniz Sakina (|), 
and Mozharul Islam v. Abdul Gani Ala 2), distin- 
guished, Abi Dhunimsa Bibi v. Mahammad Fathi 
Udini (3). relied on, S 

A. from the original decree of the Addi- 
tional Sub-Judge, Outtack, dated Febro- 
ary 27, 1934, : 

Messrs. G. P. Das and H. P. Bhagat, for 
the Appellant. 

Messrs. A. S. Khan and H. Mohapaira, ` 
for the Respondents. . 

Mohamad Noor, J.—The suit out of 
which this appeal has arisen was instituted 
by a Muhammadan lady, the pppellant be- 
foie us, for recovery from tae defendants of 
Re. 5,015, the amount of Ler prompt dower 
fixed at the time of her marriage with 
defendant No. 1 on October 8, 1925. she also 
sued for recovery of certain properties 
belonging tober which were kept back from. 
ber by ber husband and his father, defend- 
ant No. 2. The defence was that though the 
dower was fixed at Rs. 9,000 und one gold 
mehur prompt it was not an unconditional 
dower. The defendants alleged that the 
dower was fixed on the condition that 
the paternal and maternal relations of 
the lady would give her jewellery worth 
Rs. 2,000 and also to defendant No. 1 pre- 
sents_worih Rs. 1,000, but that the Marriage 
Registrar, who happened to be a maternal 
grandfather of the lady, did not enter these 
terms in the register on the pretext that 
there was no column for such entry and 
that those terms were independent con- 
tracts, They further alleged that as the 
lady's relations did not carry out the promise 
they had made at the time of the mar. 
riage, relations between tnem und de- 
fendant No. 1 became somewhat estranged 
and consequently the plaintifis of per own 
free will executed an ekrarnama, dated 
July 19,, 1926, whereby sne surrendered 
Rs. 3,000 out of the Rs. 5,000 odd of the 
prompt dower fixed at the time of the 
marriage, and made it a deferred dofter 
instead of a prompi-one. The learned Sub- 
ordinate Judge has held that theuga there 
was sme promise about giving jewellery to 
the lady and scme presents t6 defendant, 
No. 1,ncn-fulilment of those promises did 
not aeg the amount of the dower fixed at 
the marriage but he dismissed tife.suit for e 

e . 
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dower giving effect to the terms.of the 
ekrarnama of 1926 relied upon by the 
defendants. He gave the plaintiff a decree 
se thé value of some articles claimed by 
er, E 

Now the ekrarnama relied upon by the 
defendants wae challenged on behalf of the 
plaintiff among others on the ground that 
at the time of its execution she was below 
18 years of age and had not attained majo- 
rity under the Majority Act. In reply to 
this the defendants relied on s. 2 of ths 
Act and contended that for purposes of 
relinquishiog a partof the dower the age 
-of majority would be according to the per- 
sonal law of the lady and not according to 
the Majority Act. This contention of the 
défendants prevailed in the lower Court. 
The plaintiff has, therefore, preferred this 
appeal. The learned Advocate for the res- 
pondents has wot challenged the finding of 
the lower Court tlfat the age of the plaint» 
iffon the date of tne ekrarnama was 17 
years and 2 months, and it must be taken 
that at the time she was a minor under 
the Majority Act. The only question which 
remains to be decided is whether the 
ekrarnama of 1926 by which the plaintiff 
purported to relinquish her claim for dower 
is valid or whether itis void. ` 

Now s. 2, Majority Act, while fixing 
the age of majority at 18 years in ordinary 
. cases and at 21 years where a guardian of 
the person or property of the minor has 
been appointed, or his estate has been 
taken charge of by the Court of Wards, 


provides that : 

“nothing herein contained shall affect the capacity 
of any person to act in the following matters 
(namely) marriage, dower, divorce and adoption.” 


` The question is whether the relinquish- 


ment of a part of dower fixed at the timee 
of the marriage, or changing its characters 


from prompt into deferred, falls within 
this exception. In my opinion it does not. 
*The provisions of the section govern only 
the performance of marriage or effecting of 
divorce by persons who though not major 
according to the Act are so according to 
their persenal law. But once a marriage 
has been performed and the dower has 
been gettled, the dower becones 4 property 
of the wife like her any other property. 
The dower is a debt payable tothe wife and 
any transfer of this debt, or forgoing it 
altogether or g portion of it are not matters 
in any, way connected with marriage and 
such acts must be governed by the ordi- 
nary law of the land. The Magority 
Act in making this provision purports to 
. 1860—27 & 23: 
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leave intact the personal law of a eommu- 
nity in the specified matters. We are not 
authorized to extend the operation of the 
section beyond what is specified therein. 
In other cases the territorial Jaw enacted 
by the Legislature unless specially except- 
ed must be applied. 

The lower Court has relied upon two 
decisions. One of them is Qusim Hussain 
v. Kaniz Sakina (1). He appears to have 
missed an important passage in the judg- 
ment of Sulaiman, O. J. in that case. There 
the wife who was not a major under the 
Majority Act obtained a divorce in the 
khula form and ia consideration of it she 
surrendered her dower to the husband. 
The question arose whether she could do 
s2. The learned Chief Justice observed as - 
follows : 

“This agreement to pay a certain amount of 
dower is a part of the contract of marriage, and 
there is no reason to suppose that although a per- 
son, who is a minor under the Majority Act, but a 
major under the Muhammadan Law, is capable of 
entering into a contract of marriage, he is incapa- 
ble of fixing the amount of the dower. We think 
that on the same ground an individual who is a 
Major under the personal law is capable of relin- 
quishing the dower as consideration for obtaining 
khula. Khula is form of divorce recognized by the 
Muhammadan Law and comes within the exception.” 

It is obvious that the reason why the 
learned Judges held the surrender of dower 
in that case to be valid, was that the 
surrender of the dower was a consideration 
for obtaining. the, divorce, and divorce is 
specifically excepted by the Act. In this 
particular case the surrender is not in cone 
sideration of any divorce but is a gratuitous 
surrender, which is in no way different 
from the surrender or giving away of a 
rigat in any other property. The other case 
relied upon by the learned Subordinate 
Judge has also no application to the case 
before us. That was Mozharul Islam v. 
Abdul Gani Ala (2). There the question was 
whether a minor according to tne Majority 
Act but not so under his personal law, could 
fix the amount of dower at the time of 
his marriage. Jt was hoeldethat he could, 
It is obvious that marriage being excepted 
by the Act, it could not be performed under 
the Mupammadan Law, without there being 
a promise of dower and therefore as ae 
necessary element to the performance of the 
marrigge, he could fix the amount of the 
dower. 

On the other hand, there is a clear deci- 
sion of the Madras High Oourt in Abi 


(1) A IR 1932 All 649; 139 Ind. Gay 371; 
808; (1932) AL J Tl; Ind, Rul, (1132; All 564, 
(2) A T R1925 Oal 322; 80 Ind, Oas, 914, 
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Dhunimsa Bibi v. Muhammad Fathi Udini 
(3). The facts of the case are almost on 
all jours with the present case, and it 
‘was held there that a wife who was a 
minor under the Majority Act could not 
relinquish her dower. The learned Judges 
relied upon a passage from Abdur Rahim's 
Principles of Muhammadan Law (p. 241 of 
the book) that minors cannot perform even 
benevolent acts to their detriment. There 
fore, ia my opinion, the ekrarnama of 1926 
is not binding upon the plaintiff and can- 
not operate either to reduce the amount of 
the dower or change its character. On this 
finding it is not necessary to go into the 
question whether the ekrarnama was ob 
tained under coercion or that the lady 
was not a willing executant of it. The 
appeal succeeds and I would allow it. There 
will be a decree for dower claimed by the 
plaintiffs with costs throughout | agaiust 
defendant No. 1 only. Thedecree of the 
learned Subordinate Judge in respect of 
the properties against both the defendants 
will stand. The costs in respect of them 
will be paid by the defendants according 
to the value of the properties as decreed by 
the lower Court, 

Courtney-Terrell, C. J.—I agree. 

S. Appeal allowed. 

(3) 41 M 1026; 44 Ind. Oas. 293; A I R 1918 Mad. 
Si 35 ML J 468; 23 ML T 78; (1918) M WN 
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© U ZAWTIPALA—AppELLANT 

VETSUS 

U THATDAMA —RESPONDENT 
Burmese Buddhist Law-—Poggalika 
claim for—Aramika Sanghika property—Nature of 
—Representative suit under Civil Procedure Code 
Act V of 1908), O. I, r. 8, by Burmese monk who 
as not presiding monk of the Kyaungdatk for 
recovery of land on ground that it s Aramika 
Sanghika property, on behalf of all Sgnghas of 
Kyaungdaik, and not on behalf of general body of 

Sanghas, held misconcetved. 

No one can claim possession of Poggajika prop- 

erty as against the Poggalika owner himself. 
Sanghika property is property which belongs to 
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property— `° 


the Sanghas in general. Aramika Sanghika proper- . 


ty is only one kind of Sanghika property. The 
right of use in such property vests in the monks 
residing in the particular locality but for the sake 
of convenience, the power of control resides in a 
particular monk euch as the presiding monk of 
that locality. i 

Where a Burmese monk who is not a presiding 
monk’ of the Kyaungdaik in which he resides in- 
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stitutap a suit under O. I, r. 8, Civil Procedure 
Code, for the recovery: of certain land on the ground 
that it is Aramika Sanghika property on behalf 
of all the Sanghas of the Kyaungdaik and not on 
behalf of the general body of. Sanghas, the suit is 
misconceived. The plaintiff's claim presupposes 
that the Sanghas or monks residing in Kyaungdaik 
are entitled to control, management or possession 
in addition to mere use or enjoyment. Individually, 
none of such monks is entitled to such possession. 
The property isthe property of the Sanghas in 
general; not the property of the Sanghas of that 
locality alone. The presiding monk alone holds the 
property, manages and controls the same for “the 
benefit of those resident in the monastery, but in 
doing so he exercises the power of the Sanghas in 
general who are the owners of the property. Thus 
neither the plaintiff nor the Sanghas that he re- 
presents in such a suit is entitled to the possession, 
control or management of the lands in suit, In 
such a suit the plaintiff is also not entitled to a 
declaration that the lands in suit constitute 
Aramika Sanghika property for the enjoyment and 
benefit of the Sanghas of the Kyaungdaik since 
that would eonvert the suit into one of entire- 
ly a different character. U Zawtikav. U Kalyana 
e 


iL), referred to. è 


F. O. As. against the decree of the 
Assistant District Court, Bassein, in CO. R: 8, 
No. 3 of 1937. 

Mr. U, Chan Htoon, for the Appellant. 

Mr. P. B. Sen, for the Respondent. 

Mya Bu, Offg. C. J—In this case the 
plaintif U Thatdama, a Burmese monk 
residing at Nyaungbintha Kyaungdaik, 
Bassein, instituted tħis- suit in virtue of 
O.I, r. 8, Civil Procedure Oode, on behalf 
of all the Sanghas (monks) of the said 
Kyaungdaik, praying for a decree for 
possession of certain pieces of paddy land 
which were at the timé and for about four 
years before this suit under the control and 
management of the defendant, U Zawtipala, 
presiding monk of the Mingala Yama 
Kyaungdaik at Kangyidaung, about two 
hours’ journey from Bassein. Before his 


s death which took place ou the 13th Lasoke 


of Thadingyut 1295, B. E., corresponding 
to October 16, 1933, one U Pandissa was 
menaging and controlling Nyaungbintha 
Kyaungdaik together with the lands in, 
question either as togglika property or as 
presiding monk of the Kyaungdaik. The 
plaintiff, U Phatdama, had been a resident 
of the Kyaungdaik but he went to Man- 
dalay in 1925 or 1926. About three months 
before U Pandissa’s death the plaintiff was 
invited to return from Mamdalay and to 
reside in the Kyaungd@aik, and according 
to the evidence he was appointed by 
U Pandissa as the taik-ok of the Kyaung- 
daik, but on the very Gay of U Pandigsa’s 
death a telegram was sent to U Zawtipala 
who came to the monastery that very even- 
ing, took charge of the deeds, relatingto 
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the lands in dispute, made a list of the 
properties left behind by U Pandissa, ‘and 
took the leading role in the arrangements 
for the funeral of U Pandissa. Thereafter 
he.went back to his own kyaungdaik at 
Kangyidaung. The rent due from the 
paddy lands in suit forthe years 1933-34 
was collected by him and in Pyatho 1296, 
B. E., that is about January, 1935, U 
Zawtipala came and resided in Nyaungbin- 
tha Kyaungdaik and also realized the rent 
of the lands in suit. 

It appears that after a short spell of 
residence U Zawtipala went back to Kang- 
yidaung but came to Nyaungbintha Kuan- 
ngdaik to spend the Lent of 1297 B. E. 
He arrived shortly before the commence- 
ment of the Lent. somewhere about the 
beginning of July 1935. Shortly after the 
commencement of the Lent, a dispute arose 
between him and some of the mbnks resid- 
ing in tho Kyasngdaik which was placed 
before a meeting of some monks and 
laymen at which, however, nothing definite 
was settled. So the matter was submitted 
to another meeting at which it was decided 
that the matterin dispute was to be refer- 
red to the arbitration of some leading 
Sayadaws (monks), It was actually so 
referred. ° The dispute, however, was not 
finally settled with the result that on Janu- 
ary 26, 1937, the plaintiff, U Thatdama, 
filed this suit. 

Roughly speaking, there were about 
eight monasteries in the Kyaungdaik, the 
residents of six of which followed the lead 
of U Thatdama while the residents of the 
other two adhered to U Zawtipala. The 
followers of U Thatdama were in the 
majority so far as the monks residing in 
Nyaungbintha Kyaungdaik were concerned. 
The mincrity upon receipt of notices under 
O. I, r.8, came in and tiled their written 
statement supporting the claim of U 
Zawtipala. U Zawtipala claimed that tae 
whole Kyaungdaik was the Dwithantika 

eproperty. of U Pandissa and himself and, 
therefore, on the death of U Pandissa, the 
whole of the Kyaungdaik devolved on him 
asthe survivor. In the course of the evi- 
dence and not quite irrelevant to the 
issue whether U Thatdama was the 
presiding ` monk of the Nyawogbintha 
- Kyaufigdaik, U Zaytipala claimed that he 
was the presidiag monk of the Nyaung 
bintha Kyatngdaik. The learned trial 
Judgetheld that one out of the four pieces 
ofdand was lhe Poggalika property of U 
Pandissa while three were Sanghika pro: 
perty” and that, in respect of the Poggalika 
Ld . 
LJ 
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land, the defendant, U Zawtipala, ‘received 
itas Poggalika property in virtue* of his 
being a Dwithantika holder of the land with 
U Pandissa and of the devolution upon him . 
thereof upon the death of U  Pandissa, 
three pieces of land 
were Aramika Sanghika property. The 
trial Court also found that although the 
defendant, U Zawtipala, had, after the 
death of U Pandissa been conducting him- 
self in such a way as to denote recognition 
on the part of the Sanghas resident in 
Nyaungbintha Kyaungdaik of his possession 
as a monk entitled to control and manage- 
ment, yet, as he was not a resident of 
Nyaungbintha Kyaungdaik, he could not be 
held to be the presiding monk of Nyaung- 
bintha Kyaungdaik. As regards U That- 
dama, the learned trial Judge disbelieved 
the evidence tendered to show that he was 
the presiding monk of the Kyauagdaik after 
the death of U Pandissa. 

The most important question of fact in 
this appeal is whether U Thatdama is the 
presiding monk of Nyaungbintha Kyaung- 
daik. Upon this point, the finding of the 
larned trial Judge upon the evidence of 
the witnesses before him must be given 
its due weight. He pointed out that 
some of the witnesses who are monks gave 
such an exaggerated account of the 
matter that they spoke of facts which U 
Thatdama himself did not allege, and that 
at no time during the diSputes which 
were placed before the meetings of monks 
and laymen and, in fact, at notime since 
the institution of this suit was the right 
of control and management of U Zawtipala 
ofthe lands in dispute questioned. All 
that gave rise to the disputes was the 
dissatisfaction at the way in which U 
Zawtipalaalministered to. their comforts 
and maintenance outofthe income that 
he had derived from the lands. In these 
circumstances and in view of the fact 
that U Zawtipala was fur some two or three 
years exercising some right of control and 
management of the paddy lands in question 
and alsoin the affairsof the Kyaungdaik, 
the finding that U Thatdama is not the 
presiding monk of the Kyaungdaik 
must be upheld. It is inconceivable 
that U Zawtipala wae allowed to take a” 
list of the properties left behind by U 
Pandissa to take possession of the title 
deeds oft:e lands in question, manage 
them and utilize the rents in the manner 
he thought fit for nearly three years if, 
during thattime, there was some other 
monk bilding the position of # duly con- 


stituted presiding monk of Nyaungbintha 
Kyaungdaik. The ground upon which the 
learned trial Judge held that U Zawtipala, 
in spite of the fact that he did some acts 
which showed that the residents of 
Nyaungbintha Kyaungdaik tacitly acknow- 
ledged his position as a monk entitled to 
manage and control the Kyaungdaik, was 
not the presiding monk of the Nyaung- 
bintha Kyaungdaik must also be affirmed 
because itis difficult to conceive of a 
mouk resident elsewhere being considered 
by the residence of the Kyaungdaik to 
be in a pcsition to administer the 
affairs of the Kyaungdaik in an efficient 
manner. 

In the circumstances of the case the first 
question that arises is whether the plain- 
tiffs suitis maintainable, and it resolves 
itself into whether the plaintiff, who is not 
the presiding monk of the Kyaungdaik can, 
in this suit, obtain therelief that he claims; 
which is for possession of the four pieces 
of paddy Jand. Ifthefour pieces of paddy 
land erethe Poggalika property of U 
Zawtipala, as he claims that they are, then 
the plaintiff's suit must fail. No one can 
claim possession of Pcggalika property as 
against the Pcggalika owner himself. 
Be that as it may, in the determination 
of the question asto tke maintainability 
of the suit we need not and do not desire 
to enter upén the dispute as to whether 
allor any. ofthe four ieces of land is 
Poggalika property. In the consideration 
of the question as to the maintainability of 
the suit and forthe purpose only of con- 
sidering: this question we proceed upon 
the assumption that all ihe four pieces of 
land are Aramika Sanghika property 
as claimed by the plaintiff. Aramika 
Sanghika preperty is only cne kind of® 
Sanghika property. Sanghika property is” 
property which belongs to the Sanghas in 
general. It may arise on the death of a 
Poggalika owner, as I pointed out in 
U Zautika vU Kalyana (1), atep. 574* or 
because it was dedicated ag Sanghika pro- 
perty. According to the opinicn that I 
expressed in that care, property of the kind 
which is in dispute in the presefit suit is 
Sanghika property “of the kind known 
as Arrmika Sanghika. ‘Therighteof use 
in such property vests in tle mcnks 
residing inthe particular Iccality but for 
the sake of cnvenience the power of 
control ` resides in a particular monk 


(1) 14.8566; 168 Ind. Cas. 967; A 1R 1937 Rang. 
76; 9 R Rong. 381 e 
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such as ‘the presiding monk of ‘that 
locality. 

Nothing has been brought before us to 
induce me to cast any doubt about the 
correctness of those proposition&® In my 
opinion theclaim of the plaintiff to ‘the 
possession of lands in dispute upon ‘the 
footing that they are Aramika Sanghika 
property on behalf of all the Sanghas ‘of 
Nyaungbintha Kyaungdaik is misconceived. 
The plaintiff's claim presupposes that the 
Sanghas or monks residing in Nyaungbin- 
tha Kyaungdaik were entitled to ccntrol, 
management or possession in addition 
to mere use or enjoyment. Individually, 
none of such monks is entitled to: such 
possession. The property is the property 
ofthe Sanghasin general; not the property 
of the Sanpghas of that locality ‘alone. 
The presiding monk holds the property, 
manages and controls the’ same for ‘the 
benefit ofthose residenf in the monastery, 
but in doingsohe exercises the power 
ofthe Sanghas in general who are the 
owners of the property. Thus neither 
the plaintiff nor the Sanghas that he 
represents in this suit is entitled - to 
the possession, control or management of 
the lands in suit. It is in this sense 
this suit must be held to be not maintain- 
able. It isthe presiding monk who is 
entitled to the possession, management 
and control. If the residents of the 
Kyaungdeik are dissatisfied with the 
present ‘management and control of the 
property, they must take steps to have a 
presiding monk appointed who will have 
the right of possession, management and 
control, Whether the property is Sanghika 
preperty or Poggalika property is a 
question which must be decided in a 
properly framed suit. When the plaintiff 
bas had himself constituted a presiding 
mcnk of the Kyaungdaik, he will be entitled 
to possession, management and control 
of such of the property in dispuieas is 
Aramika Sangtika property. 

It is important to bear in mind that this 
suit is not asuit on behalf of the general 
body of Sanghas. In a suit on behalf of 
the general body of Sanghas in respect of 
Sanghik’ property, there would probably 
be ao difficulty whatever in passing a 
decree in favour of tke plaintif in a 
pr perly framed suit, viz.,a decree for 
possession based updén the title of the 
general bcdy of Sanghas but that would 
bea suit of quite 4 different character 
frerfi that before us where-sthe plainjiff 
purports to sue only ọn behalf of a limited 
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circle of Sanghas, viz. the Sanghas sof 
Nyaungbintha Kyaungdaik only. The 
learned Advocate for the plaintiff respon- 
dent asks thatif a decree for possession 
cannot be granted in this case, the plaintiff 
may be granted a decree declaring | that 
the paddy lands in suit constitute Ara- 
mika Sanghika property for the enjoyment 
and benefit of the Sanghas of Nyaungbintha 
Kyaungdaik. Such asuit would be entirely 
different in ‘character and we do not 
think that at this stage the conversion 
of a suit for pcssession into one for 
mere declaration should properly be allow- 


ed. For these reasons, we allow this 
appeal setting aside the decree of the 
trial Court and direct that the suit be 
dismissed with no order for costs. The 


cross-appeal by the plaintiff in Civil First 
Appeal No. 49 of 1938, is dismissed without 
costs, n 

Mackney, J.—Lagree. 


D. Appeal allowed. 


PATNA HIGH COURT 
Civil Appeal No. 137 of 1934 
e August 2, 1938 
DHAVLE AND AGARWALA, JJ. 
BAIJU LAL PABHAK-—APPELLANT 
Versus 
Srimati MAINA DAT AND otasrs— 
RESPON DENTS 

Civil Procedure Code (Act V of 1908), O, XXXII, 
r. 15—Allegation that defendant is of unsound mind 
or weak intellect—Frocedure to be followed -Hindu 
Law—Joint family property—Property acquired 
by member from aunt. 

An allegation that defendant is of unsound mind 
or weak intellect and incapable of managing his 
affairs, is placed on the same footing as an allega- 
tion of minority and requires similar treatment. 
Where, therefore, there is an allegation that 
defendant is of unsound mind or weak intellect? 
the Court should try that issue like any material. 
issue in the case by placing defendant under a 
(provisional) guardian adlitem or curator. and the 
course to be followed subsequently would depend 
“ on what-is established at the inquiry into the 
mental condition ofthe party. Kast Doss v. Kassim 
Sait (i), relied on. 

Property acquired from an aunt by amember of 
a joint Hindu family would not prima facie 
be tbe- property of the joint family at all. 


C. A. from the decision of the Sub-Judge, 
Gaya; dated August 31, 1933. 

Mesais. S. M. Mullick, N. K. Prasad II 

“and Sarjoo Prasad, for the Appellant. 

Sir Sultan Ahmad, Messrs. Mahabir 
Prasad, K.M.Vafma and K. Dayal, for 
the Respondents. 

Dhavie, J.—This appeal arises out of a 
suit brought by Srimati Maina Dai‘as -one 


BAIJU LAL PATHAK V, MAINA DAT (PATA) 


213 


of the three sisters of Babu Lachhpman 
Lal Pathak (who died in February 1932) 
for recovery of her one third share in the 
properties left by her brother. Some of the 
properties claimed by her stood in the 
names of defendants Nos. 4 to 9, but the suit 
failed in respect of them, and we are not 
concerned with them in this appeal. Baiju 
Lal Pathak, defendant No 3, was a first 
cousin of Lachhuman Lal, and he resisted 
the plaintiff's claim on the ground that he was 
joint with Lachhuman Lal and was entitled 
to the properties and had actually taken 
them by right of survivorship. This plea 
was overruled by the lower Court, and 
Baiju Lal appeals. 

It appears that shortly before the institu- 
tion of the suit there was a proceeding 
under s. 144, Criminal Procedure (ode, 
between Srimati Maina Dai and Baiju Lal, 
in which the latter succeeded. Before the 
first date fixed inthe suit a written state- 
ment was filed on behalfof Baiju Lal ad- 
mitting the plaintif'sclaim. The case came 
on for hearing about a year afterwards:; 
and when 7 or & witnesses had been exa- 
mined for the plaintiff, a petition was filed 
by the mother of the appellant, alleging 
that he was of unsound mind and asking 
that she may be allowed to act as his curator 
in the case. The learned Subordinate Judge 
directed the mother to have defendant No. 3 
examined by the Civil Surgeon and said 
that her application would be considered 
after taking into account the evidence of 
the Civil Surgeon. The Civil Surgeon 
‘apparently examined defendant No. 3 the 
next morning, but wanted to examine him 
again before giving an opinion about the 
mental condition of defendant No. 3. The 
learned Subordinate Judge did not con: 
sider it desirable, in view of the stage that 
the case had reached, to give further time 
tothe mother of defendant No. 3 to produce 
evidence regarding the mental condition of 
defendant No. 3 or to appoint her as curator 
without any evidence. He therefore order- 
ed that “defendant No. 3 may, if he likes, 
appeas inthe case and give proper evi- 


dence.” Shortly afterwards a petition was 
filed stating that his previous written 
statement 


had been filed “under undue 
influence of the plainiiff and her hus- 
band,” and that he was a man of weak 
intellect. Uponthis allegation the learned 
Subordinate Judge thought fit to postpone 
fora day the cross-examination that was 
going on, in order to investigate the circum- 
stances is which the written statement had 


“been filed. ° 
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The eurious result was that though the 
learned Subordinate Judge, on the evidence 
that was produced before him, came to 
the conclusion that the written statement 
admitting the claim of the plaintiff had been 
filed under undue influence and misrepre- 
sentation from the plaintiff and her husband 
and was, therefore, not binding on him, he 
still left himself without any opportunity 
of properly going into the question of the 
mental condition of defendant No. 3. De- 
fendant No. 3 was actually examined as a 
witness in the case, and the learned Sub- 
ordinate Judge observes that he replied to 
all questions in a proper manner like a sane 
man. It was, however, only by his judgment 
in the case that he rejected the application 
of the mother for the appointment of a 
curator for defendant No. 3 “ag the evidence 
in the record does not warrant the appoint- 
ment of any curator for defendant No. 3.” 
res the learned Judge went on to find 

a 

“defendant No. 3 has failed to prove that he is 
incapable of managing his affairs, or that the 
appointment of a.curator is necessary.” 

Now, on the face of it, the procedure 
adopted ‘by the learned Subordinate Judge 
was irregular. There was an allegation 
. before him that defendant No. 3 was of 
unsound mind or weak intellect and incap- 
able of managing his affairs. That allega- 
tion, which by-O. XXXII, r. 15, Civil Pro- 
cedure Code, is placed on the same footing 
as an allegation of minority and requires 
similar treatment, the learned Subordinate 
Judge was notin a position to reject forth- 
with. On the contrary he says that: 

“as this matter arose in the midst of the hearing of 
the case, the decision about the allegation of defend- 
ant No. 3that heis of unsound mind was not made 
then, and defendant No. 3 was allowed to give evi- 
dénee in support of the written statement filed by 
his mother.” 

‘The mental weakness was thus not 
directly put in issue at all, and it was cnly 
because there was on record a written 
statement which defendant No. 3 challenged 
as due to undue {influence and misrepresen- 
tation that seme evidence was apphrently 
giving regarding his actions; and it is on 
this evidence that the learned Subordinate 
Judge ultimately c:męs to the conclusion 
that defendant No. 3 had failed io prove that 
he wasincapable of managing his affairs. 
This overlcoks the consideration thatif the 
defendant were in fact suffering from mental 
infirmity, he would be incapable of proving 
anything unless a guardian ad litem was 
first appointed for him ; he would not other- 
wise be effectively joined as a party defend- 
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ant. ° As the learned Subordinate Judge 
was not in a positionto reject the allega- 
tion of weakness of mind, he should have 
tried that issue like any material issue in 
the case by placing defendant Na. 3 under 
a (provisional. guardian ad litem or curator; 
and the course to be followed subsequently 
would have depended on what was estab- 
lished at the inquiry into the mental condi- 
tion of the party: compare Kasi Doss v. 
Kassim Sait (1). The fact that an abnormal 
written statement admitting the claim of 
the plaintiff was filed—abnormal because 
not long before defendant No. 3 had actu- ` 
ally succeeded against the plaintiff in the 
proceedings under s. 144, Criminal Proce- 
dure Code~was itself sufficient to suggest 
doubts about whether the man was in his 
right mind. The learned Subordinate Judge 
somehow pul these doubts away and came 
tothe conclusion on no direct evidence that 
he refers to, that the written statement was 
due to undue influence and misrepresenta- 
tion from the plaintiff and her husband, and 
ibis a man inthis condition that is called 
upon to prove his case after adopting a 
written statement that. was subsequently 
filed by his mother. No finding grrived at 
in these circumstances against defendant 
No. 3 could be held to be binding on him. 
The procedure adopted by the learned 
Subordinate Judge has, moreover, had the 
unfortunate result of affecting the trial on 
the merits. Time was applied for, but not 
given, though it is obvious that defendant 
No. 3, even if he had been in a normal cone 
dition of mind, could not be: reasonably 
expected to be ready with any evidence at. 
that stage, for he had originally admitted 
the laim of the plaintiff, and it would only 
be after the mothers written statement 
was adopted for him by the Court that 
issues could be framed as between him 
and the plaintiff, and before this was done, 
no question of evidence would arise so 
far as he was concerned. Attempts were, 
moreover, made on his behalf in his then 
condition to put in papers to prove his 
case, and the papers seem to have been 
rejected on the ground that they. had not 
been filedin time. The substantial issue 
as between! plaintiff and defendant No. 3 
was whether or not Lachhumao Lal and 
defendant No 3 were joint or separate. 
Admittedly a deed of partition had been 
executed in December 1914, put the case 
that defendant No.3 attempted at that stage 
to establish was that that partition deed was 
only æ paper transaction and that he “and 
(1) 16 M 344; 2 M L325. JK n 
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his cousin still remained joint. The learn: 
ed Subordinate Judge negatived this plea, 
and in doing so, relied smong other things 
on the fact that defendant No. 3 had sold 
his residential house toone Kesho Lal in 
the lifetime of Lachhuman Lal. 

It has been urged before ns that this 
sale, which is not questioned, was in respect 
of a house acquired by defendant No. 3 
from an aunt under a registered document. 
Property so acquired by the defendant 
would not prima facie be the property of 
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Madhab Mullick, who appears for the ap- 
pellant, has complained that defendant 
No. 3 did not have a proper opportunity 
of proving that the house was 3) acquired 
by defendant No. 3. Itis impossible to hold 
that the complaint is without substance. 
This is but one instance of hoy the proce: 
dure followed by the learned Subordinate 
Judge has acttally affected the case on the 
merits. 

The decree of the lower, Court must, 
therefore, beset aside. Defendant No. 3 
has died during the pendency of the appeal; 
it would otherwise have bean necessary to 
remand the case tothe lower Uourt, with a 
direction that the question of his mental 
condition be properly gone into firat and 
the case afterwards*tried on proper issues 
framed in accordance with the law. De- 
fendant No.3 hasbeen replaced on the re- 
cord by a sister's son, whois anxious, and 
not unnaturally to assert the rights of 
Baiju Lal and defend the case properly. The 
question of the mental condition of Baiju 
Lal cannot now be further investigated, 
and in the circumstances, the parties before 
us have agreed (in order not to throw away 
labour already gone through so far as can 
be helped) that the cise be remanded to 
the lower Oourt with the following directiofs: 
That the defendant appellant will be allowéd 
to amend the written statement filed by she 
mother of Baiju Lal (deceased defendant 
No. 3)'or fle an independent written state- 
ment of his own, On the issues then arising, 
the defendant-appellant will be fur- 
ther allowed to adduce evidence, both 
oral and documentary, and ask for the 
cross-examination of such of plaintiffs’ wit- 
nesses as he may consider negessary. Tae 
plaintiff, on thesother hand, will have the 
tight to cross examine the defendant's vit- 
nesses and give such furtner evidence, oral 
and documentary, in proof of her claim as 
she thinks fit. I would, therefore, allow this 
appeal, set aside the decree ot tha lower 

e Court ase against the appellant, ang remand 
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the case to that Court for further trial. The 
lower Court will deal with the case*on the 
lines indicated, and will deal with it as ex- 
peditiously as may be, and not later than the 
end of the yearin any case. The costs of 
the hearing in this Court will abide the 
event. As Appeal No. 126 of 1934, arising 
out of the same case, has been kept pending 
at the instance of the plaintiff-appellant, the 
learned Subordinate Judge is requested to 
intimate to this Court as soon as he disposes 


‘of the case on remand. This will enable the 
the joint family at all, and Mr. Sushil - 


High Court office to place Appeal No. 126 
of 1934 before the Bench without delay. 
Agarwala, J.—I agree. 


S. Case remanded. 


ers 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 3 of £937 
February 15, 1938 
8. K. Guoss AND NASM Aur, JJ. 
PULIN BEHARY MANDAL—Darenpant— 
APPELLANT 


versus 
BAMA CHARAN HALDAR—? tatntier— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 136, 
138, 144—P purchasing property from B who had 
purchased tt in execution against judgment-debtor— 
Property at time of purchase in possession of statutory 
mortgagee under s.171, Bengal Tenancy Act (VIII 
of 1885)—Suit for possession by P—Article applic- 
able—Time when begins torun. | 

P purchased certain property from B who had 
purchased it in execution ofa rent decree against 
a judgment-debtor, The property was not in pos- 
seasion of the judgment-debtor at the time of its 
purchase by B but was in possession of one Casa 
statutory mortgagee under s, 171, Bengal Tenancy 
Act: 

Held, that as P's vendor B was not entitled to 
possession of the property before the money deposit- 
ed by C was realized either from the usufract of 
the property or by payment made by the judgment- 
debtor, a suit y for possession within 
i2 years from the date on which the money de- 
posited by C was realized was not barred by time 
under Art. 136 or Art. 144, Limitation Act, Article 138 
did not apply. : | 

L. P. A. against the judgment of Mr. 
Justice Henderson, in Appeal No. 348 of 
1936, dated, June 25, 1937. 

Mr. Saroj Kumar Maity, for the Appel- 
lant. 

Mt. Kshemendra Nath Tajore, for the 
Respondent. ° | iy 

Nasim Ali,J.—This is a Letters Patent 
Appeal by the defendant against the deci- 
sion of my learned brother Henderson, J. 
It arises out of a suit for possession of 
three plote of land, one being a homestead 
and the other two being paddy lands. ‘The 
subject-matter of dispute if this Letters 
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Patent Appeal is the paddy lands; as it has 
been found that the plaintiff's claim so far 
as it relates. to the bastu land is barred by 
limitation. The only point for determina- 
tion in this appeal is whether the plain- 
tifs. claim in respect of these two plots is 
_ barred by limitation. It is argued on bebalf 
of the appellant that in view of the facts 
of this case, the provisions of Art. 138, 
Limitation Act, are attracted to this case. 
Tam. unable to accept this contenticn. That 
Article applies to a case where the judg- 
ment-debtor was -in possession at the date 
of the sale. Here admittedly the defendant 
was notin possesgicn at the time when the 
plaintiff's predeceesor in-interest purchased 
the property in execution of a rent decree 
against the defendant. At that time certain 
Baidyas were in possession of these lands 
as statutory mortgagees under s. 171, Ben- 
gal Tenancy Act. Article 138, Limitation 
Act, therefore does not apply tothis case. 
In view of the finding of fact that the defen- 
dant came into possession only in 1¢33 the 
suit is also not barred under Art. 144. So 
far as Art. 136 is concerned, the starting 
point of limitation is the time when the 
vendor is first entitled to possessicn. In 
view of the fact that the Baidyas were in 
Possession of the properties as statutory 
mortgagees under s, 171, Bengal Tenancy 
Act, the plaintiff's vendor was not entitled 
to possession before the money deposited by 
the Baidyas under that section was realized 
from the usufruct of the properties or by 
any payment made by the judgment-debtor 
or any’ persons interested in the holding. 
As, therefore, the plaintiff's vendor was not 
entitled to possession of the properties 
-before the year 1933, the plaintiff's suit is 
not barred under Art. 135, Limitation Act. 
The result, therefore, is that, this appeal 
fails and is dismissed with costs. 
S. K: Ghose, J.—I agree. | 





3. `> - Appeal dismissed. 
_. MADRAS HIGH COURT. 
a Full Bench . 
Criminal Miscellêneous Petition No. 1003 
of 1938 b 


| November 8, 1938 
Leaos, C. J. MADHAVAN NAIR, VaRADAOHARTAR, 
e WADSWORTH AND LAKG6BMANA Kao, JJ. 
DISTRIOT MAGISTRATE, TRIVANDRUM 
: f —-PETITIONER 
; _ versus 
e K.O. MAMMEN MAPPILLAI AND OTHERS 
— RBSFONLENTS - 
Indian Councils Act 1861, (24 & 25 Vie. Ch, 
67), a: . 22, - Prgvise—Powers of Legislature to 
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abolish prerogative writ of Habeas Corpus — Cri- 
minal Procedure Uode (Act V of 1898), s. 491~ 
High Court or any Judge, if can issue Common 
Law writ of Habeas Corpus in case covered by 
s. 491—Madras High Court Appellate Side Rules, 
rr. 2 and 2-A—Rules 2 and 2-A held intra vires 
the powers of High Court —Order by Single Judge 
issuing writ of Habeas Corpus, whether within jurisdic- 
tion—Hatradition Act. (XV of 1903), Chap. 1II~ 
Case falling under Chap. III — English Extradition 
Act, if applies. : 

The abolition of the right to issue a prerogative 
writ is not a matter which can be deemed to affect 
allegiance to the Orown. The penultimate Proviso 
to s. 22, Indian Councils Act, cannot be said to hava 
restricted the powers of the Legislature and affected 
its rights to abolish the prerogative writ of Habeas 
Qorpus. Empressv. Burah (10), relied on. [p, 228, 
cols, 1 & 2.] 

High Court or. any Judge of it cannot issue the 
Common Law writ of Habeas Corpus in any of the 
cases covered by s. 491, Criminal Procedure Code. 
By Acts of Legislature lawfully passed in 1875 and 
subsequent years, the Legislature has taken away the 
power to issue the prerogative writ of Habeas Corpus 
in matters contemplated by s 491, Oriminal Procedure 
Oode. Govindan Nair v. Emperore(3', Overruled. 
Crown Prosecutor, Madr&s ve M. Mappillai (), 
reversed. 

If the right to issue the prerogative writ has been 
taken away, there can be no question that therr. 2 
and 2-A ofthe Appellate Side Madras) Rules are 
intra vires but even if the right has not been abolish- 
ed, the Legislature can regulate the procedure which 
governs its issue. Hence an application fora Qom- 
mon Law writ of Habeas Oorpus or for glirections 
under s. 491, Criminal Procedure Code, cannot be 
heard and disposed of by a Single Judge of the High 
Court. Crown Prosecutor, Madris v. M. Mappiliai 
Q), reversed. 

An order of s Single Judge directing a writ of 
Habeas Oorpus to be issued is an order passed with- 
out jurisdiction and it must be disregarded and the 
application filed under s. 491, Criminal Procedure 
Code, must be dealt with by the Bench dealing with 
criminal matters. Inre Tadi Soma Naidu (7), In the 
matter of Abdsol Sobhan (13), Kunkammad Haji v. 
Emperor (11) and Narayan Vithal v. Janki Bai (15), 
relied on. 

India has its own Extradition Act, namely Act XV 
of 1903, which has been drafted on the assumption 
that the Native States in Indiaare not foreign within 
the meaning of the English Act of 1570, The 
Indian Act contains no reference to Habeas Corpus 
and only Ohap. II which deals with the surrender of 
fugitive criminals in the case of foreign states hag 
been incorporated inthe English Act. Chapter III 
ofthe Indian Act relates to surrender of fugitive 
criminals in case of states other than foreign states, 
and is intended to apply only to the surrender of 
fugitive criminals to Native States in India. As this 
chapter has not been made part of the Hogiish Act 
under s. 18 of the English Act, the English Act 
cannot be deemed to apply to a case falling under 
Chap. III. [p. 229, col. 2.] . 

Or. Misc. P. to quash the order of dhe 
Pandraug Row, J. reported as 179 Ind. Cus, 
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Order of Reference to a Full Bench 
Burn and Stodart, JJ.—The determi- 
nation of this matter involves questions of 
law and of jurisdicticn, including 4. question Pp 
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whether the decision of a Full Bench of this 
High Oourt is rightly decided. We, there- 
fore, order under r. 2 ofthe Appellate Side 
Rules that this matter be referred toa Full 
Bench Our reasons for taking this course 
will be stated. fully later in the day. 

Tnis is an application, purporting to be 
under a. 50t-A, Criminal Procedure Oode, 
and s. 223, Goverament of India Act, 1935, 
in which the petitioner prays this Court to 
declare that the orders made by Pandrang 
Row, J. on Ociober 21, 24 and 26, 1938, 
are void and of no legal effect, and to quash 
the said order. ‘The petitioner is the Dis- 
trict Magistrate of Trivandrum, the capital 
city of the State of Travancore. The peti- 
tion is supported by an affidavit sworn by 
a Superintendent of Pelice in the Crim nal 
Investigation Department, Travancore. The 
Superintendent of Police alleges that the 
Political Agent,, Madras States, on the 
requisition of the Travancore Government 
issued warrants of arrest unders. 7, Indian 
Extradition Act, forthe arrest of four sub- 
jects of H. H. The Matarajah of Travan- 
core, who wereatthe time in Madras City. 
on charges cf offences for which the said 
persons were liable to be extradited. The 
warrants, it is alleged, were issued to the 
Chief Pie:idency Magistrate of Madras, and 
the four persons named were apprehended 
on the evcning of October 20 last, and 
produced befcre the Chief Presidency 
Magistrate for the purpose of being escorted 
to the frontier of Travancore and there 
handed over tothe Travancore State Police. 
It is further alleged that on the moran- 
jng of October 21, the four persons moved 
the Honourable Pandrang Row, J. at his 
residence, to release them from custody by 
issuing a Habeas Corpus, and that there- 
upon the learned Judge orderded the Chief 
Presidency Magistrate to detain the 
prisoners in bis custody pending further 
orders of the High Court. The deponent 
gurther states that at the instance of the 
Provincial Government, the Crown Pro 
secutor of Madras made an application to 
the High Court to vacate that order, that the 
Crown Prosecutor's motion were heard by tLe 
learned Judge on October 22, and that the 
learned Judge refused to cancel the order 
passed*by him on October 21. 

The deponent sajs nothing about the 
order passed by the learned Judge on 
Octobey 26. Calling for the papers on 
Octéber 27, When this motion was made 
before us, we found, that on the evening of 
the 2th, the learned Judge. had issued a 
Wait Nisi .of Habeas Corpus for the pro- 

P . . 
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duction before him at 10-45 a Įm? on 
October 28, of the bodies of the four parsons 
named in the application. These are the 
three orders pissed by our learned brother 
which the applicant desires us to declare 
void and to quish. As to waat happened 
before our learned brother Pandrang 
Row, J. on Ostober 21, we take the facts from 
his order on Criminal Miscellaneous Peti- 
tion No. $90 of 1938 Crown Prosecutor, 
Mairas v. M. Mappillai(1). The petition 
for issue of a Writ of Habeas Corpus and 
the petition for stay were presented to our 
learned brother at his residence early in the 
morning of October 21. As the sittings 
of the High Court would begin at 10 45 A M. 
and as it was propcsed to despatch the 
prisoners to Trivandrum by a train leaving 
Egmore Station at 11 am there was no 
time to move the High Court after 
10454. m. Our learned bother therefore 
made the following order on the petition 
for stay: 

“As the matter is extremely urgent, the Chief 
Presidency Magistrate should detain these prisoners 
in his custody and not send them away from Madras 
pending further orders of the High Osurt.” 

Later in the day the Crown Prosecutor 
presented a petition Criminal Miscel- 
laneous Petition No 990 of 1938 Crown 
Prosecutor, Madras v. M. Mappillai (1) 
under s. 561-A, Oriminal Procedure Ocde, in 
which he prayed the High Ogurt to vacate 
the stay order passed by our learned brother 
at his residence. This petition was'heard 
by our learned brother on Saturday, Octo- 
ber 22, and was dismissed by him. Ina 
considered order pronounced by our learn- 
ed brother on Monday, October 24, his 
reasons for dismissing the Orown Pro- 
secutor’s petition were set forth at length. 
Meanwhile the substantive application for 

*a writ had been sent into the registry of 
*the Court and had been posted for hearing 
in the ordinary course. According to the 
rules of the Oourt it cams before the Ori- 
minal Bench then sitting which consisted 
of ourselves. When it camecon for hearing 
it was represented by ihe learned Couasel 
for the petitioners tnat the matter was 
already before our learned brother Pandrang 
Row, J? and that we could not proceed to 
hear the application.® A copy of the con- 
sidered, order just mentioned which had 
then been pronounced by our learned 
brotner was placed before us in support 
of this contention. 

Learned Oounsel for the District Magis- 
trate of Trivandrum contended og the other 


(1) AI R 1939 Mad 115; 179 Ind. Oas. 917; (1938) M 
WN1161;11 R M 631; 40 Cr. L J 297. 
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hand dhat Pandrang Row, J. had. never 
directed that the substantive petition should 
be posted before himself, and had never 
intended to dispose of it sitting.as a Single 
Judge. Here was a direct conflict of state- 
ment. The tenor of the learned Judge's 
considered order on the Orown Prosecutor's 
application appeared to be in favour of 
the applicants’ view although we observe 
that the application was entitled “in the 
High Oourt of Judicature at Madras, under 
s. 491, Criminal Procedure Code.” Learned 
Counsel for the applicants stated 
categorically in answer to our question that 
the application was for a Common Law 
Writ of Habess Corpus and not a petition 
to the High Court to exercise its powers 
under s. 491. We resolved the difficulty 
by referring the matter to our learned 
brother who replied that the application 
was pending before himself and that in his 
view he had power to dispose of it. We 
then recorded our opinion that we could 
not go on with the- hearing of the 
application as it was already before another 
Judge of the Court. Subsejuently on 
October 26, Pandrang Row, J. allowed the 
application and issued a writ nisi, and for 
the present the matter stands there. The 
motion before-us now is to quash his pro- 
ceedings on the grounds (1) that a Single 
Judge -of the Court has no jurisdiction in 
such matters, and (2) that for all purposes 
covered by s 491, Ogiminal Procedure 
Code, neither the High Oourt nor any Judge 
has power to issue a Common Law Writ of 
Habeas Corpus. 

The motion came on for hearing before 
us on Thursday, October 27. It was not 
possible to hear the arguments of the 
learned Counsel for the prisoners on that 


day because the arguments of the learned , 
Oounsel for the petitioner had not ended , 


till nearly 4p. m. The matter was urgent, 
the writ having been made returnable at 
the opening of the Oourt on the followiag 
day, and accordingly at the close of the 
hearing of thé 27th, we directed that the 
operation of the writ nisi be suspended, and 
that further proceedings in the matter of 
Oriminal Miscellaneous-Petition No. 985 be 
stayed. till the further orders of this Oourt. 
At the request of learned Counsel for the 
prisoners we adjourned the heafing to 
October 31. The chief proposition which 
the learned Counsel for the petitioner seeks 
to have established is that the High Court 
has no jurisdiction to issue the Common Law 
Writ of Habeas Corpus ina case like this, 
Section 491, Criminal Procedure Oode, gives 
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the. High Court power to issue directions 
“of the nature of Habeas Corpus" in certain 
cases and for certain purposes, in those 
cases and for those purposes, learned 
Counsel contends, the powers conferred by 
s. 491 are the only powers the Bigh Court 
bas. In the present case tke applicants 
before our learned brother alleged that the 
four prisoners had been arrested unjustifi- 
ably on warrants issued illegally, and 
prayed that they be set at liberty. The 
case is clearly covered by s. 491 (1) i(a) 
and (b), Oriminal Procedure Code, and if 
this Court has no jurisdiction to -issue a 
Common Law Writ of Habeas Corpus in 
cases to which s, 491 applies, it will 
fullow that our learned brother's order for 
the issue cf a writ nisi is without jurisdic- 
tion and ought to be quashed. 

Secondly, learned Counsel for the peti- 
ticners has contended that even if this 
High Court still bes power to issue the 
Common Law Writ of Habeas Oorpus 
nevertheless r: 2 of the Appellate Side 
Rules is intra vires and binding on all the 
Judges of the Court. The third proposition 
which the Counsel fer the petitioners has 
contended is that even if a Single Judge of 
thia High Court kas jurisdiction to issue 
the Common Law Writ of Habeas Corpus, 
the proper proceduré for issue of such writ 
has not been followed in the present case. 

Our learned brother stated in his order 
of October 24, that the contention on 
behalf of the Crown was that his order of 
October 21, was without jurisdiction, since 
any matter relating to the exercise of 
powers under s. 491, Oriminal Procedure 
Code, could only be disposed of by a 
Bench of the High Court: vide r. 2A of 
the Appellate Side Rules. Our learned 
brother then proceeded to consider whether 
tr. 2-A of the Appellate Side Rules was 
intra or ultra vires. Ona consideration of 
the Privy Council case, reported in 
Eshugbayi (Eleko) v. Nigerian Government 
(2), the Full Bench case reported in 
Govindan Nair v. Emperor (3) and the 
decisions referred to in.the latter case, our 
learned brother held that each Single Judge 
of the High Court has jurisdiction and 
indeed a duty to entertain an application 
for a Writ of Habeas Corpus. This duty, 
according to our learnéd brother's view, is 

t2) (1928) A O 459; 113 Ind. Oas? 973: A IR 1928 
P O 300; 300r. LJ 113; 97 LJ PO 97; 139 LT 
527; 728 J 452; 44 T L R 632; 28 leW 874; 286A LJ 
1169 (P.O). 4 

(3) 45 M 922; 68 Ind, Oas, 888; AIR 1922 Mad. 499; 
i Bt L J 396; 23 Or. LJ 614; 16 L° W 349 
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laid upon him by virtue of his position as 
a Judge of this Court, and is not affected 
by any ‘statutory enactment, or any valid 
rule made on the authority of a statutory 
enactment, He was therefore of opinion 
that r, 2-A of the Appellate Side Rules is 
ultra vires, because its effect is to take 
away the individual jurisdiction which 
each Judge has in this matter, and to 
preyent the performance of his legal duty 
to determine on the merits any application 
for issue of a writ of Habeas Corpus made 
to him. “The jurisdiction” our learned 
brother says, 

“is thus of a peculiar and exceptional character, 
as every Judge has it, and not merely the High 
Court of which he forms part. Further that Judge 
has no option in the matter, and cannot lawfully 
decline jurisdiction or refuse to determine or enter- 
tain applications made to him. It would be con- 
trary to his oath of office todo go.” œ 

In para. 5 of his order our learned 
brother refers toełthe® jurisdiction of the 
Supreme Court, and relied upon cl. 8 of the 
Letters Patent of the Supreme Oourt, in 
which “it is stated that the Chief Justice 
and the puisne Judges have such jurisdic- 
tion and authority as “our Justices of our 
Court of King’s Bench have and may law- 
fully exertise” within England. He goes 
on to point out that apos the Indian High 
Courts Act (24 and 25 Vic, Ch. 101) and 
the Letters Patent issued thereunder, the 
High Court succeeded to all the powers of 
the Supreme Court. Learned Counsel’ for 
the respondents before us relies strongly 
on these arguments. It has been pointed 
out, however, by learned Uounsel for the 
petitioner before us that the reference to 
the High Courts Act and the Letters Patent 
issued thereunder is incomplete’ Ins. 9, 
High Courts Act, itis provided that : 

.“ Each ofthe High Courts to be established under, 
this Actshall have and exercise all such See 
jurisdiction original and appellate and all such ° 
powers and authority for and in relation to the 
administration of justice .. as Her Majesty 
emay by such Letters Patent as aforesaid grant and 
direct, subject, however, to such directions and 
limitation as to thé exercise of original, Oivil and 
Oriminal jurisdiction beyond the limita of the 
Presidency Town as may be pregoribed thereby. 

And save as by such Letters Patent may be other- 
wise directef and subject and without prejudice 
to the Legislative powers in relation to the matters 
aforesajd of the Governor-General ðf India in 
Council, the High Court tobe established in this 
Presidency shall have and exercise all jurisdiction 
and evéry powar and authority whatsoever in any 
manner vested in any of the Oourts in the same 
Presidehcy aboljshed under this Act at the time of 
thee abolition of such last mentioned Courts.” 

These provisioas* are reproduced in tae 
first Letters, Patent issued on June 26, 
1862. In the Letters Patent issued on 
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December 28, 1865, it was further provided 
in cl. 44 as follows : 

“ And we do further ordain and declare that all 
provisione of these our Letters Patent are subject 
to the Legislative Powers of the Governor-General 
in Council, exercised at meetings for the purpose 
of making laws and regulations, and also of the 
Governor-General in cases of emergency under the 
provisions of an Act nf tho 24th and 25th years of 
our reign, Oh. 67, and may be, in all respects, 
amended and altered thereby.” 

This clause in the Letters Patent has 
been continued in the same terms until 
the present day. It has sometimes been 
objected that the Legislative powers of the 
Governor-General in Council are restricted 
by the Proviso to s. 22, Indian Councils 
Act, 1861 (viz. 24 and 25 Vic., Ch. 67). 
That Proviso is to the effect : 

“ that the said Genernor-General in ,Oouncil shall 
not have the power of making any laws or regula- 
tions which shall repeal or in any way affect any 
of the provisions of this Act.. ......-eee+s0F ANY prO- 
visions of any Act, passed in this present Session 
of Parliament, or hereafter to be passed, in any 
wise affecting Her Majesty’s Indian Territory or the 
inhabitants thereof.” 

The Indian High Courts Act was passed 
in the same Session as the Indian Councils 
Act. With regard to this contention, it is 
sufficient to point out that the Indian 
Legislature's powers of modifying or taking 
away the jurisdiction of the High Court 
are specially reserved by s. 9, High Courts 
Act, just cited. Since the High Oourts 
Act was passed later in the Session than 
the Indian Ooungils Act, it seems probabie 
that this provision was deliberately made 
in the High Oourts Act, in order to 
prevent any question being raised under 
s. 22, Indian Councils Act, as to the 
power of the Governor-in-Oouncil or 
Legislative Council to modify the exercise 
by the High Court of the powers previously 
possessed by the Supreme Oourt: vide 
the remarks of Rankin, O. J. on p. 749* of 
Girindra Nath Bannerjee v. Birendra Nath 
Pal (4). We shall presently give our 
reasons for holding that the rules made 
by this ‚Gourt relating to this matter are 
not ultra vires but on the%tontrary derive 


“their power from the statute itself and the 


Letters Patent. Our learned brother's 
opinion that the powers and authority 
inherited by the High Court from the 
Supreme Qourt are not affected even by 
any statutory provision, has been 
strenuously attacked by the learned 
Counsel for the petitioner. His position 
is that such powers can be so affected. 
(4) 54 0727; 102 Ind. Oas. 647; A I R 1927 Oal. 496; 
310 W N 593; 8 AI Or. R 121. . 

#Page of 540.—-[ Ed] a 
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He contends further that the power and 
authority to issue Writs of Habeas Corpus 
in cases covered by e. 491. Criminal 
Procedure Code, has been entirely taken 
away by valid and binding, legislation of 
the Governor-General in .Council. 

Mr. Sitarama Rao’ for the respondents 
has not attempted to argue that the 
Governor Generel in Legislative Council 
has no power to abolish the jurisdiction 
of the High Court to issue the Oommon 
Law Writ of Habeas Corpus. His conten» 
tion is that although the Indian Legislature 
has such power, the High Court's jurisdic- 
tion in this matter has not in fact been 
abolished. We shall proceed to deal with 
this contention. In s. &2, Criminal 
Procedure Oode, 1872 (Act X of 1872) it is 
provided that: 

“Neither the High Courts nor any Judge of such 
High Court shall issue any Writ of Habeas Corpus 
mainprise, de homine replegiando, nor any other 
writ of a like nature beyond the Presidency Town.” 

In s. 148, High Courts Oriminal Proce- 
dure Act, 1875 (Act X of 1875), it was 
provided that any of the High Oourts at 
Fort William, Madras and Bombay might, 
in certain cases, more particularly described 
in els. (a) to (g) whenever it should think 
fit, issue directions of the nature of a 
Habeas Oorpus. This section is the fore- 
runner of s. 491 of the present Criminal Pro. 
cedure Orde The directions could only be 
issued ‘to deal. with prisoners or defendants 
within the local limits of the High Courts 
Ordinary Original Criminal Jurisdiction. It 
is provided further that: 

“Neither the High Court nor any Judge thereof 
shall hereafter issue any Writ of Habeas Corpus 
for any of the above purposes.” 

It is quite clear that the prisoners in the 
case before us fall within the description 
given in cls. (b) and (e) of 8.148 of Act X 
of1875. The position taken on behalf of 
the petitioner therefore is that by s. 82 of 
Act, X of 1872 the High Conrt’s jurisdiction 
to issue a Writ of Habeas Corpus beyond the 
presidency town was abolished, and by 
s. 143 of Act, % of 1875, the High Oourt’s 
jurisdiction to issue such a writ within the 
presidency town for any of the purposes 
indicated in tbat section was abolished. 
When the Criminal Procedure Ocdé was 
revised in Act, X of 1482, it was provided in 
s. 2 that certain enactments mentioned in 
Sch. I shouldbe repealed. Acts X of 1872 
and X of 1875, except s. 144 and portions 
of s. 146, are fonnd in Sch.I and ‘it fol- 
lows’ therefore that the sections we have 
already referred to in Acts. X cf£1872 and 
X of 1875 were repealed. e But it is’ pro 


MAMMEN Maperniat (MADR.) 18010 


vided in s. 2 of Act X of 1882 that the 

repeal shall not “restore any jurisdiction or 

form of procedure not then ex'sting or fol- 

lowed.” The same provision ig repeated in 

s. 2 (1), Criminal Procedure Code, 1898 (Act V 

of 18931. These sections enunciate the general. 
principle formulated in ss. 6 and 7, Gene- 
ral Clauses Act (Act X of 1897). Mr. Bita- 
rama Rao put forward in a half-hearted 
manner a propcsition that the Legislature 
in Acts X of 1872, and 1875, did not par: 
port to abolish the jurisdiction of the High 
Courts or the Judges thereof to issue the 
Common Law Writ of Habeas Corpus. He 
suggested that these Acts left the High 
Court's jurisdiction unimpaired but merely 
restricted their power to exercise. it in cèr- 
tain cases and that Act V of 1882 when it 
did not re-enact the said restriction, restored’ 
that power ip its entirety. 

The distinction between taking away the 
High Court's powerseand forbidding the 
High Court hereafter to use such powers 
is one which we are not able to appreciate. 
We are qnite satisfied that the Legislature 
in 1872 and 1875 intended and purported 
to take away altogether the High Court's 
power to issue Writs of Habeas Corpus (a) 
in the mofussal for any purpose, end (b) in 
the presidency towns for the purposes indi- 
cated in s. 148 of Ac? X of 1875. But even 
if the dis'incti. n suggested by Mr. Sitarama 
Rao were a real distinction it would not 
help him because s. 2 of Act V of 1882 
prohibits the restoration of “any form of 
procedure” not existing or followed on Janu- 
ary J], 1883. With all respect to our 
learned brother, we think it quite clear 
that the jurisdiction of the High Oourt in 
the cases .and for the purposes described in 
s. 491, Criminal Procedure Oode, must be 
exercised under the provisions of that section 
and not otherwise. Now bycl. (2) of s. 491 
‘it is provided that the. High Court may. 
from time to time frame rules to regulate. 
the procedure iu cases under this. section. 
Tne Appellate Side Rules:have, as we have 
shown, been framed in théexercise of this 
power and we can seé no reason for beliév- 
ing that they ate ultra vires. It is in our 
view very clear that: any applfcation for 
directions ander s. 491, Ctiminal Procedure 
Code, cannot be heard by a Single Judge 
but. may only. -be heard by a Beach of 
two Judges. . 

It was no doubt-for this reason that tha 
learned Advccate for thé respendents, when 
the matter first came before us on Octo. 
ber 24, stated that the applicationemade 
on behalf of the prisoners was” an applicg- 


. 
. 


isg 


tion for a Common Law Writ of Habeas 
Corpus and nct an application under s. 491 
Criminal Procedure Ocde. In r. 2 (4) (c) itis 
provided that applications “for the issue of 
a Writ ofs Habeas Corpus” may be heard by 
a Bench of two Judges and T. 2-A: directs 
that all applications for Writ of Habeas 
Corpus shall go befcre a Bench of Judges 
dealing with criminal work. The expression 
“Writ of Habeas Corpus” in these rules is 
merely a compendious description of the 
relief to be granted under s. 491. Rule 2 (4) 
(c) in its presen form was made in 1923 
after the enactment of s. 491 with the 
modifications introduced by Act XII of 
1923, by which the power to issue direc- 
tions under s. 491 was extended from 
the presidency towns to the limits of 
High Oourts appellate jurisdiction. The rule 
which corresponded to this before 1923 
provided for the disposal of applications 

“by a European British subject detained in custody 


alleged by him to be illegal for an order that he be 
brought before the High Court.” 


Rule 2-A was introduced in 1929 under 
the powers conferred by s. 491 (2) and 
8. 108, Government of India Act, 1915: see 
the High Courts notification. P. Dis, 
511 of 1929. The use of the expression, 
“Writ of Habeas Corpus” in rr. 2 
and 2-A doesnot imply that this High Court 
-or any Judge has power to issue a Oom- 
mon Law writ. We observe in passing that 
‘in reported cases of this Court’s Benches of 
Judges dealing with applications under 
s. 491 describe them as applications for writs 
of Habeas: C.rpus: see Inre Kochunni 
Elaya Nayar (5) and more particularly the 
observations of Spencer, J. at p. 19*. Cone 
sidered in this light, it is clear we think 

that r. 2 of the Appellate Side Rules 
is not ultra vires. Our learned brothe 

‘appears to have thought that r. 2 
of the Appellate Side Rules was ultra 
vires merely because it was made in the 
exercise of powers conferred by s. 108, 
Government of India Act, 1915. Our 
learned brother says: 

“ The -jurisdiction and the duty as regards appli- 

“ cations for a Writ of Habeas Oorpus are sui generis 
and do nob fall within the framework of s. 108, 
Government of India Act, or of any rule framed 
thereunder. The individual jurisdiotion and the 
indi¥idual duty of each Judge inthis matter are 
not affected in any “way by any statutory provision 
or rule I am, therefore, of opinion that r. 2-A of 
the Appellate Side Rules is ultra vires because its 
effect» is to take away the individual jurisdiction 
which each Jfidge has inthis matter and to pre- 

(5\45 M 14; 68 Ind.» Cas, 26; A IR 1922 Mad 215; 
-23 CT. LJ 490; 41 M Ld 441; 14 L W 465; (1221) MW 
aN 708, mes 
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vent the performance of his legal duty to dgtermine 
onthe merits any application for the issue of a writ 
of Habeas Corpus made to him,” 

It does not appear to have been brought 
to the notice of-our learned brother that the 
High Court's power to provide for the 
exercise of jurisdiction by Single Judges or 
Division Courts is derived from s. 13, High 
Courts Act, itself. Section 13, High Ooarts 
Act, is as follows: 

“Subject to any law or regulation which may be 
made bythe Governor-General in Oouncil, the High 
Court established in any Presidency under this Act 
may by its own rule provide for the exercises by one 
or more Judges, or by Division Oourts constituted 
by two or wore Judges of the said High Court, of 
the original and appellate jurisdiction vested in 
such Courts in such manner as may appear to such 
Oourts to be convenient for the due administration 
of justice.” 

The Appellate Side Rules have been 
made in the exercise of these powers which 
are confirmed by s. 108 (1), Government of 
India Act, 1915, and continued in the 
Government of India Act, 1935, s. 293, 
Rules made in the exercise of these powers 
have statutory force and therefore are bind- 
ing on the High Oourt and on the Judges. 
Therefore even if the High Gourt had 
retained the powers of the Supreme Oourt 
to issue writs of Habeas Corpus, r, 2A 
would nevertheless, in our view, have been 
intra virzs and binding. We may note that 
in el. 35 of the Charters of 1562 and 1865 
it is declared: 

“That any function which is hereby directed to 
be performed by theesaid High Court of Judicature 
at Madras, in the exercise of its Original or Appel- 
late jurisdiction, may be performed by any Judge, 
or by any Division Oourt thereof, appointed or con- 
stituted for such purpose under the provisions of 
s. 13, ofthe aforesaid Act of the 24th and 25th years 
of our Reign.” 

Thus the rule-making power of the High 
Court is inherent in its constitution from 
the beginning and regulates the exercise 
of the jurisdiction which it inherited from 
the Supreme Court. It follows, in our opi- 
nion, that the second proposition put forward 
by learned Counsel for the petitioner is 
well founded. Our learned brother has 
considered himself bound by the decision 
of the Privy Council in Eshugbayi (Eleko) v. 
Nigerian Government (2) in which it was 
laid flown that each Judge of the High 
Court of Justice established by thp 
Judigature Act, 1873, has jurisdiction to 
entertain an application for & writ of 
Habeas Corpus in term time or in vacation, 
and is bound to hear and determine the 
application on its merits, notwithstanding 
that sone other Judge has already refused 
a similar application. Theif Lordships 
also laid it down that the same principle 
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applies -in the case of Judges of the 
Supreme Court of Nigeria. With all res- 
pect, for the reasons we have already given, 
we do not think that this judgment can 
have any application to this High Court or 
the Judges of this Court. There is no 
indication in their Lordships’ judgment that 
the Supreme High Court of Nigeria was 
established and is governed by Legislative 
enactments similar to thcse by which this 
High Court has been constitued. 


Our learned brother has stated in his 
order cf October 24, that he was bound by 
the decision of the Full Bench in Govindan 
Nair v, Emperor (3. It is necessary we 
think to point out that that was a case in 
which application was made fora Writ of 
Habeas Corpus to be issued to the Jailor 


of the Camp Jail of Bellary. The 
decision of the Full Bench is that 
the .power to issue a writ of 


Habeas Oorpus to places outside the presi- 
dency town still continued in High Court. 
It doas not deal expressly with the case of 
an application for a writ to ran in the pre- 
sidency town. It must be borne in mind 
that this judgment was pronounced on 
May 4, 1922. At that time, s. 491, OCrimi- 
nal Procedure Code, gave the High Court 
power to issue directions ofthe nature of 
Habeas Corpus in respect of persons within 
the limits of its ordinary original civil juris- 
diction. It was,only in 1923 that these powers 
were extended to the limits of the Appel- 
late Criminal jurisdiction: s. 30, Oriminal 
Law Amendment Act, 1923. The learned 
Chief Justice who pronounced the judg- 
ment of the Court in Govindan Nair v. 
Emperor (3) recognised that the Cods of 
Criminal Procedure made provision for the 
exercise inthe presidency town of powers 
similar to the power of issuing a writ. Ii 
was urged by the learned Orown Prosecutor 
that after the enactment of s. 491, it must 
be taken to have been the intention of the 
Legislature to confine the powers of the 
Court to such cases and that the power to 
issue the writ in the mofussal which had 
been established in Ameerkhan’s case (6) 
must be taken to have been impliedly 
tuken away. The learned Ohief Justice 
held that this contention was not sound. 
He observes (p. 927*) 

“Section 491 merely substitutes or adds dor the 
presidency town a different form of procedure less 
eee than the granting of a Writ of Habeas 

oOrpus. 


(6) 6 BEL R 392, 
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The learned Chief ‘Justice went on to 
observe : À 

“Secondly the right which had been established 
was a substantive right and it could hardly have 
been the intention of the Legislature to take that 
right away by making rites of procedure or giving 
adjective rights for the exercise of similar powers. 
It ie the sort of case where it can be fairly argued 
that if the Legislature intended to take away such 
an important right from a subject, it must use 
plain and unambiguous language.” i 

This language, we think, it must be con- 
ceded, does imply that in the opinion of 
the Court the power to issue a writ of 
Habeas Corpus stil exists, or may exist even 
in the presidency town alongside of the 
remedy provided by s. 491. In the face of 
this ruling, it is clearly not possible for us 
to hold that our learn::d brother's view of 
the law on this point was wrong. In our 
opinion, however, there are substantial 
grounds Dro E that the decision in 
Govindan Nair v. Emperor '3) requires re- 
consideration. It is gbvigus from the argu- 
ments addressed to the Court on that 
occasion and from the terms in which the 
order was pronounced that the attention 
of the Oourt was never drawn to Act X of 
1872 or Act X 1875. Learned Counsel 
for the petitioner has drawn our attention 
to the decision of a Bench of the Calcutta 
High Court in Girindra Nath Banerjee v. 
Birendra Nath Pal (4). The learned Chief 
Justice of Calcutta has pointed out on 
p. 731* that there is-no question here of the 
Legislature using ambiguous or doubte 
ful language. The learned Chief Justice 
says: 
“I observe that it has been stated in certain cases 
that if there is to be any question of the abolition 
of this right, then the Legislature must say so in 
the most specific terms, Whether that is a correct 
view in a matter of procedure of this kind need 
not be discussed, for the Legislature has used the 
most specific terms; and it is plain that the Indian 
euegislature never intended that the Courts in giv- 
ing relief of this character should, for any of the 
“purposes mentioned in s. 491, be at liberty to act 
under it or under the old provedure.” ` 

Since it is clear that the Judges who 
heard the case in Govindan Niar v. Em- 
peror (3) omitted to consider the provisions 
of Act X of 1872 and Act X of 1875, we 
think it is not only desirable but necessary 
that this decision should be re-gonsidered. 
We have still to consider the third proposi- 
tion put forward by the Jearned Oqunsel 
for the petitioners. In supportof his con- 
tentions on this point, the learned Counsel 
has referred us to the rutes of the Crown 
Office in force in the King’s, Benclf Divi- 
sion. In r. 219, vide Short and Mellor, 
Edn. 2, p. 321, it is provided that no 
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application for a Writ of Habeas Corpus on 
a warrant of extradition shall be made foa 
Judge at Chambers during tue sittings. 
This is a Proviso to r. 216, that an appli 
cation for a Writ of Habeas Corpus ad sub- 
jictendum.may be made to the Court or 
the Judge. It follows therefore that even 
according to the procedure of the Higa 
Oourt in England the application made to 
our learned brother was irregularly made. 
Morgover, learned Counsel for the petitioner 
has shown us that the practice in the High 
Court in England when a writ is issued by 
a Judge in Chambers is to make it return- 
able in the Court during term time and not 
before a Single Judge. There appears to be 
no case in which a Single Judge during 
term time has 
Corpus returnable before himself. It ap- 
pears to us therefore with all respect to our 
learned brother taat even if a Sihgle Judge 
of this High Gourt can issue a Writ of 
Habeas Oorpus, it must be made returnable 
in the Court, and that his order directing 
the return of the writ to himself is ultra 
vires and without jurisdiction. It appears 
to us that if the Judges of this Court can 
exercise the powers of the Judges of the 
High Oott in England, they can only 
do so in accordance with the rules by 
which the Judges of the High Court in 
England are governed. 

Learned Counsel for the respondents has 
challenged our power to interfere in any 
way with the orders passed by our learned 
brother. He points out that this is a 
criminal matter in which under cl. 24, 
Letters Patent, there is no right of appeal. 
He has relied on the case reported in 
In re Tadi Soma Naidu (7). But we 
consider that this case is really an autho 
rity against him. It was a case in which a 
Single Judge passed orders enhancing æ 
sentence of imprisonment, without giving 
notice to the accused. The learned Judge 
afterwards suu motu purported to set his 
own order aside, and directed the case to 
be posted later cn the question of 
euhaucemeni. The case then came on 
before Waller, J. who referred it to a Divi- 
sional Bench since the Public Prosecutor 
proposed to argue thatthe learned Judge 
had po. power to vacate his own‘order. The 

` decision of theelearned Judges (Odgers 
and Wallace) was that the order of 
Krishnan, f enhancing tha sentence with- 
out fotice gp the» accused was a nullity 


(7) 47 M 428; 84 Ind, Oas. 850; AI R 1924 Mad. 640; 
woh J 456; 26 Or. L J 370;34M LT 218;20L 
"e a 
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and void and they, therefore, proceeded to 
deal themselves with the revision petition. 
In substance we can see no difference 
between a declaration that a certain order 
is void and direction that it should be 
quashed. Wedo not consider that we are 
being moved to exercise any appellate 
or revisional jurisdiction, but we do con- 
sider that if the order of our learned brother 
was passed without jurisdiction, this High 
Ovurt has inherent powers to set aside his 
order. This Oourt’s inherent powers to 
make snch orders as may be necessary to 
prevent ubuse of process of any Oourt or 
otherwise to secure the ends of justice are 
saved by s. 561-A, Oriminal Procedure 
Code. 

We may observe that even if our learned 
brother is right in holding that a Single 
Judge of this Court can issue a Writ of 
Habeas Corpus, his order can be quashed 
by the Court if it is shown that the writ 
was issued improvidently. This is fully 
established by In re Crawford (8). That 
was a case in which Patterson, J. issued a 
writ tothe keeper of Her Majesty’s Jail 
Castle Rushen in Isle of Man. A motion 
was then made to quash the writ and 
after hearing arguments the Bench made 
absolute the rule nist for setting aside the 
writ. On such a motion, it was stated 
by Erle, J. the question in effect was 
whether the writ, if ithad never issued, 
ought togo., The decision bf the Court 
being that the writ ought not to have issued 
the order that the writ should be set aside 
followed asa matter of course. We have 
also been referred to a very interesting 
case from Canada reported in Oanada 
Supreme Court Reports, Vol. 12, p. 140 
where a writ issued by a Single Judge of 
the Supreme Court was quashed by a 
Full Bench. The last objection taken on 
behalf of the respondents before us is 
that the District Magistrate of Trivand- 
rum not having been a party to the 
application for the writ has no locus 
standi and ought not to be heard. Since 
the extradition proceedings appear to have 
been ihitiatéd at the instance of the 
District Magistrate of Trivandrum, we do 
not censider that this objection can be 
sustained. Itis clear the matter before ug 
involyes a decision of three important 
questi Ds : j 

(1) Can this High Court or any Judge of 
it issue the Common Law Writ of Habeas 
Jorpus in any of the cases covered by 

(8) (1849) 13 QB 613; 18 L J QB 229; 13 Jur, 955; 78 
R R479; 116 E R 1397. 
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8. 491, Criminal Procedure Code? 2) Can 
an application for a Common Law Writ of 
Habeas Corpus or for direction under 
s. -491, Criminal Procedure Code, be heard 
and disposed of by a Single Judge of this 
Court ? In other words, are rr. 2 and 2-A 
of the Appellate Side Rules intra or ultra 


vires? 13) Ifa Single Judge has power 


to issue the Common Law Writ of Habeas 
Corpus, is the writ issued by our learned 
brother, Pandrang Row, J., on October 26, 
liable to be queshed by this Court for 
the reason that it has been issued in 
contravention of the rules in ferce in the 
High Oourt in England ? 

These questions are of such importance 
that we think this matter ought to be 
referred to e Full Bench, and under r. 2 of 
the Appellate Side Rules we refer it 
accordingly. 

Order of Full Bench. 

Leach, C. J.—We will state the reasons 
fcr our judgment later. We hold: (1) The 
Common Law Writ of Habeas Corpus does 
not run in British India in a case like this. 
Assuming that the Court formerly had the 
power to issue a Writ of Habeas Corpus in 
a case like this, that power has been taken 
away and the powers conferred by a. 491, 
Criminal Procedure Code, substituted; (2) 
Rules 2 and 2-A of the Appellate Side of 
this Court are intra vires the Oourt’s 
powers; (3) Pandrang Row, J.’s order 
issuing a rule misi was passed without 
jurisdiction and is consequently null and 
void; (4) The position, therefore, is that 
the application filed by the’ respondents 
under s. 491, Oriminal Procedure Orde, 
must be dealt with in accecrdance with the 
rules of the Court which means that it must 
be dealt with by the Criminal Bench. 

As Ohief Justice I direct that the lapplica- 


l tion under s. 491 be placed before the 


Oriminal Bench next Monday. 

Mr. T. R. Venkatarama Sastri, 
Petitioner. 

Messrs. B. Sitarama Rao, V. Ts. Ranga- 
swami Aiyangar and T. S. Venkatesa Aiyar, 
for Respondents Nos. 2 to 6. * ° 

OPINION. 

Leach, C. J.— This Full Bench has been 
Sonstituted to decidə a mutter referred 
under r. 2 of the rules applying țo this 
Court in its appellate jurisdiction by Burn 
and Stodart, JJ. sitting asa Bench dealing 
with Criminal cases. The matter invclves 


for the 


: the important question whether this Court 


bas the power to issue a Writ of Haboas 
Corpus as Known to the English Common 
Law or whether its péwers are confined in 


. 


ih GA , p . s idi a 
DT. MAGISTRATE, TRIVANDRUM v. K. 6. MAMMEN MARPILLAT (MADR,) 


18016 


this’ respect to those conferred by s 491, 
Criminal Procedure Code, which gives 
authority to issue direciions ‘fof the nature 
of a Habeas Corpus.” There are other 
questions involved in the referenge and for 
their proper appreciation, it is necessary 
to set out the course of events. 

The respondents are the Directors of the 
Travancore National and Quilon Bank, 
Ltd., a company registered under the laws of 
the State of Travancore. A petition for the 
complusory winding up of the company 
was recently granted by this Court and 
Official Liquidators have been appointed. 
On the night of October 20, 1938, the res- 
pondents were arrested in Madras in pur- 
suance of extradition warrants issued 
under s. 7, Extradition Act, 1903, for their 
arrest and surrender to the Police of the 
Travancore State for production before the 
District Magistrate, Trivandrum, which is 
the capital of the State? It was alleged 
that the respondents had committed within 
the State of Travanccre offences under the 
sections of the Travancore Penal Code 
correspending to ss. 409, 418, 420, 477-A, 
109 and 114, Indian Penal Code, and the 


District Magistrate at Trivandrum ordered - 


their arrest. The extradition warrants 


were directed to the Chief. Presidency _ 


Magistrate, Madras, and under his orders, / | 


tie Assistant Commissioner of Police 
Crime Branch, Madras, arrested the res- 
pondents. 
before the Chief Presidency Magistrate 
at 8-30a.M. on October 21, and the inten- 
tion was to send them under arrest to the 
frontier of the Travancore State by the 
train leaving Madras at lla.m. Before 
the respondents were brought before the 
Chief Presidency Magistrate, an application 
ehad been made to Pandrang Row, J., for 
ethe issue of a Writ of Habeas Corpus and 
for an interim order prohibiting their, 
removal from Madras. The application 
was made under s. 491, Criminal Procedure 
Code, as the heading of the petition 
shows. The matter being urgent the 
learned Judge granted the interim order 
asked for and directed the Cbief Presi- 
dency Magistrate to detain the respondents 
inhis custody pending the further ogders 
of the High Court, whieh meant pending 
the hearing of the main application. Tie 
interim order was served on the Ohief 
Presidency Magistrate and the erespondents 
were detained in accordance with the order. 
Later in the day the Grown Prosecutor 
presented a petition asking that she interim, 
order be vacated on fhe ground that it 


Tne respondents were produced . 
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had been passed without jurisdiction* and 
was therefore null and void. The petition 
having been filed, the Crown Prosecutor 
applied to me in Chambers to hear ite Asli 
considered that sitting alone I had no power 
to deal with the matter I declined to do so. 
The Crown Prosecutor then applied to 
Pandrang Row, J. to vacate his own order. 
-The learned Judge heard the arguments the 
next morning, October 22, but refused 
to Withdraw the interim order, intimating 
that he would-give his reasons on Monday, 
October 24. The main application was 
in the list for that day of Burn and 
Stodart, JJ., who composed the Bench deal- 
ing with criminal matters. ule 2 A of the 
rules of this Court in its appellate jurisdic- 
tion requires an application for a Writ of 
Habeas Corpus to be -placed before the 
Bench dealing with criminal matters. The 
Court usually sits at 10-45 a.m. but Pand- 
rang Row, J. debiversd his judgment at 
10-30 a. m. on October 24. Not only 
did he refuse to vacate the interim order 
but he held that r.2-A of the Appellate 
Side Rules was ultra vires and that he 
alone had power to deal with the main 
application, which he treated as an applica- 
tion for the issue of a prerogative Writ of 
Habeas Corpus and got as an application 
under s. 491, Criminal Procedure Code. He 
considered that he had power to issue a 
Writ of Habeas Corpus as known to the 
Common Law and based this decision on 
Eshugbayt (Eleko) v. Nigerian Government 
(2) and on Govindan Nair v. Emperor (3). 
In the first case the Privy Council held that 
each Judge of the High Court of Justice 
established by the Judicature Act, 1873, 
has jurisdiction to issue a Writ of Habeas 
Oorpus and is bound to hear and determine 
the application on its merits even anotuer 
Judge has refused a similar application. 
The same principle applied in the case 
of Judges of the Supreme Oourt of 
eNigeria. In the second case a Fall Bench 
of this Cour: (Schwabe, O. J., Oldtield and 
Coutts Trotter, JJ.) beld that this Court 
had power to issue a Writ of Habeas Uorpus 
outside Madras: 
. When:the main application was called for 
hearing before Burn and Stodart, JJ.,Oounsel 
for the respondents fook the objection that 


‘the Court had no power to deal with the 


matter as Pahdrang Row, J. was seised of 


-it anda copy of tne judgment of Pandrang 


Row,.J. was produced. Counsel who appeared 
for the District Magistrate cf Trivandrum 
on the'other band contended that Pandwang 
Rew, J. had never directed that the suk- 


, 180-29 '& 30 - 
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stantive petition should be placed» before 
hin, and he had never ‘intended to 
dispose of it sitting alone. In view of 
the conflicting contentions, Bura and 
Stodart, JJ. communicated with Pandrang 
Row, J. with a view to ascertiining how the 
matter really stood. Pandraag Row, J. 
replied that the main application was pend- 
ing before him, and that in his view, he had 
power to dispose of it. In these circum- 
stances the learned Judges who formed the 
Bench decided that they could not go on with 
the hearing of the application as it was 
already before another Judge. On Osto. 
ber 26, Pandrang Row, J. orderad that 
a Writ of Habeas Corpus should issue to the 
Chief Presidency Magistrate directing him 
to produce the respondents before him 
at 1045 a. m. on October 2s. In view 
of this order the District Magistrate of 
Trivandrum fled an application asking 
the Court to declare that the orders passed 
by Pandrang Row, J. on October 21, 
24 and 26, has been passed without juris- 
diction and were void and of no legal 
effect and toquash them. The application 
was placed in the list for October 27 of 
Bura and Stodart, JJ. who still composed 
the Bench dealing with criminal matters. 
Tne hearing commenced that day bat as 
there was no time to hear the arguments 
advanced on behalf of the respondents 
as Pandrang Row, J. had thade the writ 
returnable the neat day, the Court directed 
that the oparation of the writ should be 
stayed till the further orders of the Ooart. 
At the request of Counsel fur the respondents, 
the Bench adjourned the further hearing 
of the case until October 31. ‘Tha hearing 
was concluded on November L. 

It was contended on behalf of the 
District Magistrate that vhe issue of a Writ 
of Habeas Uorpus was without jurisdic- 
tion. The Legislature had taken away the 
right of the Uourt to issue a Writ of 
Habeas Ovorpus and the powers of the 
Court were condned to those conferred 
by s. 491, Criminal Procedure Oode. If 
the Cours had power to issue a Uommon 
Law Writ of Habeas Corpus, r.2 A of the 
Appellate Side Rules was nevertheless 
intra vires the powe¢ of the Oourt and ° 
binding on all the J udges. Jt was further 
eontended that even if a Single’ Judge 
had power to issue a Common Law Writ, the 
proper procedure had not been followed 
in the present case. The learned Judges 
were satisied that the Legislature had taken’ 
away the power pf the Court to isSue a Writ 
of Habeas Corpus ina case like the present 
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one and were also satisfied that r. 2A of 
the Appellate Side Rules was intra vires, 
but as they were bound by Govindan Nair 
v. Emperor (3), and as the matter involved 
a decision on three important questions, 
they referred the application for decision 
by a Full Bench under r. 2 of the 
Appellate Side Rules. In their judgment 
referring the matter, the learned Judges 
stated the three questions as follows: 

`“) Can this High Court or any Judge of it issue 
the Common Law Writ of Habeas Oorpus in any of 
the cases covered by s. 491, Criminal Procedure Code? 

(2) Can an application for a Common Law Writ 
of Habeas Corpus or for directions under s. 491, 
Oriminal Procedure Code, be heard and disposed 
of by a Single Judge of thisCourt. In other words 
are rr. 2 and 2-A of the Appellate Side Rules intra 
or ulira vires? 

(3) If a Single Judge has power to issue a Com- 
mon Law Writ of Habeas Uorpus, isthe writ issued 
by our learned brother Pandrang Row, J. on October 
26, liable to be quashed by this Court for the reason 
that it has been issued in contravention of rules in 
force in the High Oourt in England.” 


The answers to the first two questions 
depend upon the interpretation to be placed 
on legislation in England and in India and 
in view of the judgment in Govindan 
Nair v. Emperor (3), and other decisions of 
this Court, I propose to examine the 
various enactments in some detail. In 
1861 the Parliament passed an Act (24 and 
25 Vict., Ch. 104) authorizing the establish- 
ment of High Courts of Judicature in 
India. Section 1 declared it to be 
lawful for the Crown, bf Letters ratent 
under the Great Seal of the United 
Kingdom, to erect and eetablish High 
Courts at Fort William in Bengal, Madras 
and Bombay forthe respective Presidencies. 
Section 9 of the Act stated that each of the 
High Courts to be established under the 
Act 

“shall have and exercise all such Civil, Criminal, 
Admiralty and Vice-Admiralty, Testamentary, 
Intestate and Matrimonial Jurisdiction, Original 
and Appellate, and all such powers and authority 
for and in rélation tothe Administration of Justice 
in the Presidency for which it is established, as 
Her Majesty may by such Letters Patent as afore- 
paid grant and direct, subject, however, to such 
directions and limitations as tothe Exercise of 
Original, Civil and Criminal Jurisuiction beyond 
the limits of the Presidency Towns as may be 
prescribed thereby ;and, save as by sucl® Letters 
Patent may be otherwise directed, and subject and 
without prejudice to the Legislative Powers in 
relation to the matters aforesaid of the Gevernor- 
General of India in Council, the High Court to be 
established in each Presidency shall have and 
exercise all jurisdiction and every power and 
authority whatsoever in any manner vested in any 
ofthe Courts in the same Presidency abolished 
under this Agt at the time of the abolition of such 


last-mentioned Courts,” A h 
The Supreme Court at Madras which 


1872, 
eBritish subject 
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had been created by Letters Patent granted 
on December 26, 1800, was abolished and 
the High Court was constituted. under 
Letters Patent issued under the Act on 
June 26, 1862. The preamble | to the 
Letters Patent followed the provisions of 
s. 9of the Act andthe operative clauses 
were also in accordance with the 
statute. On December ` 28, 1865, fresh 
Letters Patent were issued to this Ooyrt. 
They embodied the provisions of the 
original Letters Patent but contained this 
further cl. (44) : nee 

“And we do further ordain and declare that all 
the provisions of these our Letters Patent are 
subject tothe legislative powers of the Governor- 
General in Council, exercised at meetings for the 
purpose of making laws and regulations, and also 
ofthe Governor-General in cases of emergency 
under the provisions of an Act of the, 24th and 
25th years of Our Reign, Ch. 67, and may. be in 
all respects amended and altered thereby.” 2 


It is manifest that the Gourt was given: 
the same jurisdiction, power and authority 
which the Supreme Court possessed, but 
subject and without prejudice to the 
legislative powers of the Governor-General 
in Oouncil. Counsel who appears for respon- 
dent No. 1 would have the Court hold that the 
Indian High Courts Act does no? contem- 
plate the abolition of the right to issue 
prerogative writs, But only confers the 
power of regulating the issue. This con- 
tention igaores the express words of the 
statute and of the Letters Patent, and, 
therefore, is obviously fallacious, It is not. 
necessary for the purpcse of deciding the 
present application to coasider whether the 
Supreme Court did in fact possess the 
power of issuing prerogative writs and I 
will assume that it had. 


Section 81, Oriminal Procedure 
provided that any 
who was. detained in 
custody by any person, and who con- 
sidered such detention unlawful, might 
apply to the High Court for an order” 
directing the person detaining him to 
bring him before the Court to abide such 
further order as might be made by it. The- 
section also provided that the High Court 
might issue such orders throughout the 
territories over which it had jurisdjction 
and over such other places as the Governor 
General in Council might „direct. The- 
section, however, only applied to European 
British subject. Section 82 prohibited a 
High Court or any Judge thereof issuing 
a Writ of Habeas Corpus, mainprise, 
de hemine replegiando, or any other writ 
of the like nature, beyond the Presiden¢y 


Oode of 
European 
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“Towns. The section was inserted asthe 
result of the decision. of Norman, J. in 


Ameerkhan's case (6) that the Supreme 
Court at Calcutta had powers to issue 
Writs of Habeas Corpus to persons in the 
mofussil “and that the same power was 
continued to the Higa Court. In inserting 
s. 82 the Legislature wished to make sure 
that prerogative writs should not issue 
beyond Presidency Towns. The Oriminal 
‘Procedure Code of 1872 was followed by 
the Oriminal Procedure Code of 1875. 
In that year the High Uourts were em- 
Powered to issue directions of the nature 
of a Habeas Corpus. The section confer- 

. Ting these powers wass. 148 and as it 
hasa very important bearing, I will quote 
it in full. It read as follows : 

“Any of, the High Courts of Judicature at Fort 
William, . Madras: . and Bombay may, whenever it 
thinks fit, direct :,-~ 

(a) That.: -a prisoner, legally committed and 
“within the local’ limits of its Ordinary Original 
Criminal Jurisdiction, be brought before it to be 
pailed;” 

(b) that a person within such limits be brought 
pe before the Court to be dealt with according to 
aw; 

te) thata person illegally or improperly detained 
in public or private custody with such limits be 
set at liberty; 

(d) that a prisoner detained in any gaol situate 
within such limits be Rrought before the Court 
to be there examined as awitnessinany matter 
pending or to be inquired into in such Uourt; 

te) that a prisoner detained as aforesaid be 
brought before a Uourt-martial or any VUommis- 
sioners acting under the authority of any Oom- 
mission from the Governor-General in Vouncil for 
trialor to be examined touching any matter depend- 
ing before such Oourt-martial or Oommissionera, 
respectively; 

(f) thata prisoner within such limits be remov- 
ed from one custody to another for the purpose of 
trial; 

a that the body of a defendant within such 
limits may be brought in onthe Sheriffs return of 
ceoi corpus to awrit of attachment; 


e 
and neither the High Uourt nor any Judge thereof | 


shall hereafter issue any Writ of Habeas Corpus for 
any ofthe above purposes. 

Hach of the said High Oourts shall, as soon as 

? conveniently may be, frame rules to regulate the 
procedure ın, cases, under this section; and till such 
rules are framed, the practice of such Uourts as to 
the obtaining, granting and serving of Writs of 
Habeas Corpus, and as to the returns thereto, shall 
apply in suchgases. 

Nothing in this section applies to persons detained 
under Bengal Regulation IL of 1813, Madras Regu- 
lation ld of L319, or Bombay Regulation XXV of 1827, 
or the Acts of the Govemor-UYeneral in Uvounail No, 
XXXIV of 1850 or No. III of 1853.” 

It will be observed here that the power 
of the “High Qpurt er any Judge to issue a 
Writ of Habeas Corpus for any of the pur- 
Poses mentioned in the section was expressly 
taken away gnd the High Courts were given 
idgisiative: authority to frame rales to 

é 5 
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regulate tha procedure contemplated, by the 
section. Clauses (b) and (e) correspond to cls. 
(a) and (b) of s. 491 of the Code now in force, 
The Oriminal Procedure Oode of 1832 
omitted the prohibition against the Writ of 
Habeas Oorpus and also made the rule 


making clause read: 

“Hach ofthe said High Uourts may, from time to 
time, frame rules to regulate the procedure in cases 
under this section.” 

In other respects s. 143 of the Act was 


reproduced. The omission of the words 

“Neither the High Oourt nor any Judge thereof shall 

hereafter issue any Writ of Habeas Corpus for any of 
the above purposes,” 
did not, however, alter the law. Section 2 of 
the Act provided that the enactments 
mentioned in Sch. I should be repealed to 
the extent specified, 

“but not so as to restore any jurisdiction or form of 
procedure not then existing or followed or tu render 
unlawful the continuance of any confinement which 
is then lawful.” 

Tne whole of the Act of 1875 was repaal- 
ed except s. 144 and so much of s. 146 as 
related to informations, but by virtue of 
s. 2 of the new Act the repeal of s. 14s 
did not restore any former jurisdiction or 
procedure and in effect continued the prohi- 
bition in the Act of 1575 against the issue 
of prerogative writs. The Uriminal Procee 
dure Uode of 1893 repealed tne Code of 
1852 but reproduced s. 491 as it stood in 
the Gode of L352 and s.2 was to the same 
effect as s. 2 of the earlier Code. Section Z 
of the Code of 189% has since been repealed 
but the pronibition against the issue of 
prerogative writs contained in tne Code of - 
1875 still continues. Section 6, General 
Ulauses Act of 199Y/ provides that waere the 
Act or any Act of the Governor-General 10 
Council or Regulation made after the com- 
mencement of tne Act, repeals any enact- 
ment, the repeal saall not revive anything 
not in force or existing at the tima at whico 
the repeal takes elfest unless a dilferent 
intention appears and s. / says that in 
any Act of tne Governor-General in Ooun- 
cil or Regulation made after the commence 
ment of tne General Ulauges Act, ıt snall 
be necessary “for tne purpuse of reviving, 
either wholly or partially, any enactment 
wholly eor partially repealed, expressiy to 
state that purpose. section? applies also” 
to all Acts of the Governor General in 
Council made after January 3, 19868, and to 
ali Regulations made on or after January 14, 
1887. Section 2, Oriminal Procedure Vode 
of 1893, was repealed by the Amending and 
Repealing Act of 1914, but 8. + provided 
that the repeal gaould not affect tne existing 
position. ‘ne object of the repeal of s. 4 


- 998 
of the Code of 1898 was to remove from 
the statute book a redundant provision. The 


. effect of the General Clauses Act and the 
. Repealing and Amending Act of 1914 is 


‘direct: 


therefore to keep in operation the prohibi- 
tion of the Code of 1875. Bys. 30, Cri- 
minal Law Amendment Act of 1923, sub- 


‘Ss. (1) and cl. (a) of s. 491 of the Code 


of 1:98 were altered to read as follows: 
“Any High Court may, whenever it thinks fit, 


(a) that a person within the limits of its Appel- 
late Criminal Jurisdiction be brought up before the 
Court to be dealt with according to law.” . 

Previously, cl. (a) oniy referred tc the 

rdinary Original Civil Jurisdiction of the 
High Ocurt. The Act of 1923 extended the 
Olause to cover its Appellate Criminal Juris- 
diction. The effect is that any High Court 


.can now give directions cf the nature of 


“Habeas Corpus throughout the whole of its 


jurisdiction. The Act of 1923 also did away 
with the distinction between European and 
British-Indian subjects in such matters. 
The High Courts Act of 1861 authorized 
the Legislature if it thought fit to take 
away the powers which this Court obtained 
as the successor of the Supreme Court and 


-the Acts of the Legislature lawfully passed 


‘in 1075 and subsequent years leave no 


doubt in my mind that the Legislature has 
taken away the power to issue the prero- 
gative Writ of Habeas Corpus in matters 
contemplatedeby s. 491, Criminal Procedure 
Code of 1898. Rankin,0.J. and Majum- 
dar, J. came to the same conclusion in 
Girindra Nath Banerjee v. Birendra Nath 
Pal (4) andI respectfully agree with them 
that the Legislature has used the most 
specific terms in carrying out its intention. 
Tke respondents have their remedy under 
the Criminal Procedure Code and it is 
admitted that their case comes within 
el, (a) or cl. (b) of s. 491. 

Before I leave tke question of the powers 
of the Legislature, 1 must refer to a fur- 
ther argument advanced by the learned 
Advocate for reepcndent No. 1 in, this con- 
nection.. He ays that inasmuch as the 
last Proviso tos. 22, Councils Act*of 1861, 
prohibils the Governor-General] in Council 
making laws which may affect awy part 
of the unwritten laws of constitution of 
the United Kingdom whereon may depend 
‘in. any degree the allegiance cf any*person 
to the Crown, the Legislature has no 
‘power io abolish the prerogative. Wit of 
Habeas Ccrpus. The abolition of the right 
to issue a prerogative writ is not a matter 
which cane be deemed to affect allegiance 
tothe Orown. The provision only refers to 


DT. MAGISTRATS, TRIVANDRUM V. KS O., 


MAMMEN MAPPILLAT > (MADR.) 180-16 


laws, ak ne 

“which directly affect the allegiance of the subject 
to the Crown as by a transfer or qualification of 
the allegiance, or a modification of the obligations 
thereby imposed.” 

The words which I have quoted are 
taken from the decision of the Privy Coun» 
cil in Bugga v. Emperor (94, where a similar 
argument was advanced. The learned 
Advocate has not advanced before us the 
argument which was raised before Burn 
and Stodart, JJ. that the penultimate 
‘Proviso to s. 22, Oouncils Act, restricted 
the powers of the Legislature and affected 
its right to abolish the prerogative Writ of 
Habeas Corpus. The argument was not 
accepted by the learned Judges and their 
answer has evidently satisfied the respon- 
dent. I agree with what the learned Judges 
say and have only to add that the argu- 
ment was*negatived by the Privy Council 
in Empress v. Burah (10). The decision 
of the Judicial Odmmittee in Hshugbayt 
(Eleko) v. Nigerian Government (2) on 
which Pandrang Row, J. so much relied in 
holding that he had jurisdiction in the matter 
has, in our opinion, no application. The deci- 
sion in that case would, of course, be binding 
upon this Court if the position were the same 
in British India as it is in Nigeria. In 
Nigeria the right to issue the prerogative 
Writ of Habeas Corpus still exists, but here 
the right has been taken away. Govindan 
-Nair v. Emperor (3), on which the learned 
Judge also relied was binding on him, 
but I consider that it was wrongly decided 
and should be overruled. The attention of 
the learned Judge who decided Govindan 
Nair v, Emperor (3) was not drawn to the 
provisions of the Code of 1872, and the 
succeeding ‘enactments which affected the 
question under consideration. If attention 

shad been drawn, I have no dcubt that the 

e decision wculd have been a different one, 
but be that as it may, the decision cannot 
be allowed to stand in the light of the 
statutory prohibition which exists against® 
the issue of the writ. The same objection 
applies to In re Kochunni Elaya Nayar. 
(5) and Mohamad Ali Allabia v. Ismailji 
Abdulali (11), as Rankin, C. J. pointed out 
in Girindra Nath Banerjee v. Birendra 
Nath Pal* (4). : 

9) 1 L 326; £6 Ind. Cas, 240; AI R 1920 P O 23; 
21 Cr. LJ 456; 47 I A 128; (1920) M WON 326; 2 UP L 


R (P O) ¿£0;240 W N 650; 18 A L J455;22 Bom. L 
oo s9MLI11IWLW 296; 5 P W R 4920 Or. 


D). . . 
(10) 4 O 172; 5 I A 178; 3 Sar. 834; 3 Suther 556; 3 
OLR 197 Œ Ò). i 
(11)6:0 B 616; 95 Ind. Cas. 49; A I R,1926 Bom, 332; 
27 Or, LJ 721; 28 Bom. LR 471, ‘ s 
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This brings me to the question whether 
rr. 2 and 2-A of the Appellate Side Rules 
are wlira vires. Rule 2 provides that certain - 
matters which are set outin the rule may 
be heard and determined by a Bench of 
two Judges. proviled that if both Judges 
agree that the determination involves a 
question of law they may order that the 
matter, or the question of law, be referred 
to a Full Bench The rule expressly in- 
cludes an application for the issue of a 
Writ of Habeas Oorpus. As in my view the 
Court has no power to issue a prerogative 
Writ of Habeas Corpus in a matter su2h as 
1s now before us, the rule must be deemed 
to refer to an application for directions of 
the nature of Habeas Corpus, and this 
observation applies to r. 2A. The right 
to make rules cannot be doubted, Section 13 
of the High Courts Act of 1861 empowered 
a High Court established under the Act to 
make its own rufes and provide for the 
| exercise by one or more Judges, or by 
Division Courts constituted by two or more 
Judges, or the Original and Appellate Juris- 
diction vested in the Court. Section 14 pro- 
vided that the Chief Justice should, from 
time to time, determine what Judge in each 
case should sit alone, end what Judge of 
Oourt whether with or without the Chief 
Justice should constitute the several Divi- 
sion Courts, Similar provisions are embo- 
died in s. 108, Government of India Act, 
1915, and the provisions of that section 
remain in force by virtue of s. 223, Govern- 
ment of India Act, 1935. Moreover, rule- 
making powers were conferred upon the 
High Court in matters of the nature of 
Habeas Corpus by the Code of 1875, and 
succeeding Codes have continued the powers. 
If theright to issue the prerogative writ 
has been taken away, there can be no? 
question that the rules are intra vires but" 
even ifthe right has not been abolished, 
the Legislature can regulate the procedure 
which governs its issue. The argument 
advanced by Odunsel for respondent No. 1 - 
when dealing with the High Courts Act of 
1861, in effect recognized this. The rule- 
making powers conferred on the High Courts 
by Legislature are wide and are. sufficiently 
wide to entitle the Court to say that even 
an application fore a prerogative writ shall 
go before twq Judges. The English rules in 
fact recognize the right to place restrictions. 
In order of referente it is pointed out that 
in‘England no application for a writ of 
Habegs Oorpus on & warrant of extradition 
shall be made to a Judge in Ohafhbers 
during the sittings. eI would hold that both 
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rules are intra vires the powers ôf the 
Oourt and in these circumstances it is not’ 
necessary to enter upon a discussion of the 
question whether the writ issued by Pand- 
rang Row, J. on October 26, 1938, is liable 
to be quashed on the ground that it has 
been issued in contravention of the rules in’ 
force in Engiand. 

Counsel for respondent No 1 has advanced 
an arrangement based on the provisions of 
the English Extradition Act, 1370. This Act 
contemplates the right to apply for a Writ 
of Habeas Corpus in certain circumstances 
and s. 17 (4), directs that a Judge of any 
Court exercising the like powers as the 
Court of King’s Bench exercises in England, 
may exercise the power of discharging a 
criminal in the circumstances contemplated 
by the section. It is said that this Act 
applies to India and, therefore, a Judge of 
this Court has the same powers as a Judge 
of the King’s Bench when it is the question 
of the issue of a writ of Habeas Corpus in 
an extradition matter. The Act can only 
come into operation when an arrangement 
has been made bythe Orown with a foreign 
state with respect to the surrender to such 
state of fugitive criminals. By virtue of 
the provisions of s. 18, a law passed bya 
British possession may be incorporated in 
the Act, and s. 23, saves ths power of the 
Governor-General of India in Council to 
make treaties for the extradition of crimi- 
nals with [ndian Native States and to carry 
into execution the provision of such treaties. 
India has its own Extradition Act, - namely, 
Act XV of 1903, which has been drafted on 
the assumption that the Native States in 
India are not foreign within the meaning of 
the English Act of 18:0. The Indian Act 
contains no reference to Habeas Corpus and 
only Chap. IL which deals with the 
surrender of fugitive criminals in the case 
of foreign states has been incorporated in 
the English Act ; vide the Notification pub- 
lished in the Gazette of India, dated May 
14, 1904. Chapter II of the Indian Act 
relates fo surrender of fugitive criminals in 
case of States other than foreign States, and 
is intended to apply only to the surrender 
of fugitive criminals to Native States i 
India. The presemt case falls under 
Ohap.6lll and this chapter has not been 
made part of the English Act under s. 18 
of the English Act, the English Act can- 
not be deemed to apply here, 

Counsel for respondents Nos. 2 to 4 
has advanced the argument that, this Court 
has no power tw quash the order of Pand- 
rang Row, J, inasmuch as it was passed in 
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the exercise of criminal jurisdiction and 
the order of a Judge sitting alone in cri- 
minal matters cannot be the subject of 
an appeal or revision. There is authority 
for the granting of a motion to quash a 
Writ of Habeas Corpus wrongly issued— 
In re, the Justice .of the Supreme Court of 
Judicature at Bombay (12) and In re Craw- 
ford (Bi, but as I held that the Common 
Law Writ of Habeas Corpus dees not run 
in British India, it is not necessary for me 
to discuss the point. The question has to 
be approached from the point of view of 
an application under s. 491, Criminal Pro- 
cedure Code and the answer is that the 
order passed has been without jurisdiction 
and canbe disregarded. If authority for 
this is wanted, it is to be gathered from the 
decisions in Inve the matter of Abdool 
Sobhan (13), Kunhammad Haji v. Emperor 
(14), In re Tadi Soma Naidu (7) and Nara- 
yan Vithal v. Janaki Bai (15°. As the order 
of Pandrang Row, J. directing a Writ of 
Habeas Corpus to be issued was an order 
passed without jurisdiction, it must be dis- 
regarded and the application which the 
respondents have filed under s. 491, Crimi- 
nal Procedure Code, must be dealt with 
by the Bench dealing with criminal matters. 
As it was within my authority to do so, I 
direct thatthe application be placed before 
that Bench on Monday, November 7, 1938. 
Madhavan Nair, J.—I agree. 
Varadachariar, J.—J agree. 
Wadsworth, J.—I agree, 
Lakshmana Rao, J.—I agree. 


NeD. Answer accordingly. 
(12) gee 1 Knapp 1; 12 E R 222, 
(13) 8 O 63, 


(14) 46 M 382; 72 Ind. Oas. 599: A IR 1923 Mad. 426: 
24 Or Gya aM Ld ABOS MW Nae 

; nd, Cas. 560; A I R1915 . 146; 
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ALLAHABAD HIGH COURT 
Criminal Revision No. 704 of 1938 
November 28, 1938 ° 


ALLSOP, J. > ê 
GANESH—Appticant 
versus 


s 

_ EMPEROR—Qppositz Party 
. Provincial Insolvency Act (V of 1920), s. 69 (e) (ii) 
—Judgment- debtor applying tobe adjudged énsolvent 
—Insolvetcy Court putting to sale flour mill of in- 
solvent—Mill purchased by one M but no delivery 
made—Insolvent subsequently removing essential 
parts of machinery—If can be convicted under a. 69 (e) 
(Gii)—Criminal Procedure Code (Act V of 1898), s. 439 

—High Court, when interferes, ee 

G was the defendant in a suit instituted on the bagis 
of a promissory note. In the cotirse of this suit, 


G's fleur mill was attached before judgment. A decrea 
wag passed against G but inthe meanwhile G had 
put in his petition to be adjudged insolvent. The 
Insolvency Court which was conducting a summary 
administration of the insolvent’s estate put the flour 
mill up to auction and obtained a bid from one M. 
The Court accepted M's bid and the buyer deposited 
tbe purchase money. The property, however, was 
never delivered to M. Subsequently, essential parts 
of the machinery were removed by G. G was con- 
victed under s. 69(c) ĉi), Provincial Insolvency Act, 
It was contended on behalf of G that hecould not be 
convicted as the machinery had already been „sold 
toMwho had paid the purchase money which was 
available to the creditors : -. 

Held, that the sale of the mill was not a sale in 
execution ofa decree under which it might have been 
held that M was buying a property such as it was 
at his own risk. This was a private contract between 
the Court in which the property of the insolvent 
vested and M. If the Court was unable to deliver the 
goods which it had sold, M would have been entitled 
to recover the money which he had paid. G removed 
the parts ofthe machinery which he was not entitled 


‘to remove amd hie conduct was such that the only 


inference couldbe thathe was intending to cause 
wrongful loss to the credjtors., He could, therefore, be 
convicted under s. 69 (c) (si) 

The High Court will interfere in revision only when 
substantial questions arise. 

Or. R. from an order of the Sessions 
Judge, Benares, dated August 31, 1938. 

Mr, K.N. Malaviya, for the Applicant. 

The Deputy Government Advocate, for the 
Crown. s 

Order.—This is an application in revi- 
sion againsb an order passed in appeal by 
the learned Sessions Judge of Benares. The 
applicant Ganesh was adjudicated insolvent 
on May 25, 1935. Part of his property 
was afiour mill. It .bas been found that 
the applicant removed essential parts of 
the machine on October 18, 1935. The 
Courts have found that he did this fraudu- 
lently with intent to diminish the sum to 
be divided -among his creditors. He hag 
consequently been convicted of an offence 


e punishable under s. 69 (e) (21), Provincial 


Insolvency Act, and has been sentenced to 
rigorous imprisonment for a period of six 
months. 

It may be mentioned that Ganesh wase 
the defendant in a suit instituted on 
December 7, 1933, by Ram-Nandan on the 
basis of a promissory note, In the course 
of this suit, the flour mill was attached 
before judgment on February 11, 1934, 
A decree was obtained by Ram Nandan 


` against Ganesh in August, 1934, but*in the 


meanwhile on August ‘8, Ganesh had put 
in his petition to be adjudged insolvent. 
The Insolvency Court which was conducting 
a summary administration of the insolvent's 
estate put the flour mill up to auction 
and pbtained a bid of Rs. 125 from. one 
Mohammad Umar. The Oofirt accepted 
e ga 


hd 
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Mohammad Umar's bid on September 25, 
1935, and the buyer deposited the sum of 
Rs. 125 on September 30. The property, 
however, was never delivered to Moham: 
mad: Umar. On October 18, as I have 
already said, essential parts of the machi- 
nery were removed by Ganesh. It has been 
urged here that Ganesh could not be 
convicted with fraudulently concealing or 
making away with any part of his property 
because the machinery had already been 
sold to Mohammad Umar who had paid 
the sum of Rs. 125 which was available to 
the creditors. The learned Sessions Judge 
has pointed out that the Insolvency Court 
which sold the machinery was bound, when 
unable to deliver it in a proper condition, 
to return the sum of Rs. 125 to Mohammad 
Umar. Learned Counsel for the applicant 
suggests that the sale was complete and the 
Oourt was not bound to raturn this sum of 
Rs. 125. . e 

It seems to me that this argument 
cannot possibly be upheld. The Court could 
not commit a fraud upon Mohammad Umar 
by selling him a working machine for 
Rs. 125 and failing to deliver the pro- 
perty in good condition. It must be remem- 
bered that this was not asale in execution 
of a decree under which it might have been 
held that Mohammad Umar was buying a 
property such as it was at his own risk. 
This was a private contract between the 
Oourt in which the property of the insolvent 
vested and Mohammad Umar. If the Oourt 
was unable to deliver the goods which it 
had sold, Mohammad Umar would have 
been entitled to recover the money which 
he had paid. Another argument is that the 
creditors could not suffer because the pro- 
perty when attached before judgment in 
the -course of Ram Nandan’s suit had been 
delivered into the possession of Misri Lal 
as sapurdar, who had agreed if he conld not” 
return tke property to pay the Court a sum 
of Rs. 340. It is suggested that Misri Lal 
was still responsible for the property and 
that the Insolvency Court could have got the 
sum of Rs. 340 from him, in which case the 
creditors would not have suffered from the 
fact that “Ganesh had removed part of the 


‘machinery. This argument seems to me to 


overleok the essential point that Misri Lal 
was responsible not to the Insolvency Court 
but to the Oourt executing the decree 
against Ganesh Prasad in the course of the 
suit instituted by Ram Nandan. 

In the second place, even if the Insol- 
vency Court was able to recover the price 
ef the ma¢hinery from Misri Lal upon the 


e 
. 
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ground that he was a bailee or something 
of that sort, it would still incur expendi- 
ture in doing so and this expenditure 
would have to be charged to the estate. 
Tt is further by no means certain that 
Misri Lal is ia a position to pay even if the 
Court is entitled to proceed against him. 
The Courts below were not concerned, how- 
ever, with the ultimate effect of Ganesh’s 
action. .They were concerned with the 
intention underlying his acts. There can 
be no doubt from their findings that Ganesh 
did remove ‘parts of this machinery which 
he was not entitled to remove and that his 
conduct was such that the only inference 
can be that he was intending to cause 
wrongful loss to the creditors. | ar 

In these circumstances there is no justifi- 
cation for my inferference in revision against 
the conviction of the applicant under s. 69, 
Insolvency Act. The applicant has also 
been convicted by the learned Magistrate 
of an offence under s. 206, Penal Oode. 
That conviction has been converted by 
the learned Sessions Judge into one under 
s. 421, Penal Code. Legal questions may 
arise, but the learned Sessions Judge has 
directed that the sentence passed under 
s. 424, Penal Code, shall be concurrent 
with that under s. 69, Insolvency Act. 
Taat being so, it makes no substantial 
difference to the applicant whether the 
conviction under s. 424, Penal Oode, is 
legally sustainable or not. This Court will 
interfere in revisi8n only when substantial 
questions arise. Ithas been suggested that 
the sentence is too severe, but in my judg- 
ment there is no sufficient ground for inter- 
ference with it. Tae application is rejected. 
The applicant will surrender to his bail 
and serve out his sentence. 


8. Application rejecied. 


— 


MADRAS HIGH COURT 
Givil Appeal No, 297 of 1937 
October 19, 1938 
* Boden AND Sropagt, JJ. 
KOTTAMASU SREEMANNARAYANA- 
MB@RTHY AND aNnotaEe—APPELLANTS 
aie B 
AKKA ARJANADU— RESPONDENT 
Poh Geer Act (IX of 1932), s. 69 (2) -Creditor 
unregistered firm—Petition for adjudication of 
debtor as insolvent, whether proceeding to enforce 
right arising from contract—Petition, if can be 
filed by unregistered firm as creditor. 
A petition for the adjudication of a debtor as an 
insolvent is not a proceeding to enfogce a right 
arising from as contract. The right which -the 
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creditor who files the insolvency petition against 
his debtor is seeking to exerciseis the rightof a 
creditor who finds his debtor in insolvent circum- 
stances to have the asseta of the debtor adminis- 
tered in insolvency and distributed for the benefit of 
the creditors asa body. Thisis aright which is 
conferred upon the creditors by statute and is not 
a right arising out of a particular contract of loan 
between a petitioning-creditor and a debtor. The 
mere fact that the petitioners constitute a firm and 
the debt is due to the firm in which the petitioners 
are partners and they cannot file asuit to recover 
the amount due to them unless the firm is registered, 
does not deprive the petitioners of their right to 
file a petition in insolvency. ; 

A. against an order of the District Court, 
West Godawari, dated February 9, 1937. 

Mr. V. Rangachari, for the Appellants. 

Mr. M. S. Ramachandra Rao, for the Res- 
pondent: 

Burn, J.—This is an appeal from the 
order of the learned District Judge of West 
Gcdawari dismissing a creditor's petition 
under s 9, Provincial Insolvency Act, to 
adjudicate the respondent as insolvent. The 
facts are not in dispute. The respondent 
executed on December 20, 1935, a pro- 
missory note for Rs. 900, in favour of the 
appellants. On October 9, 1936, the appel- 
lants presented the petition in insolvency 
against the respondent alleging three acts 


-of insolvency which had occurred within 


three months before that date. The learned 
District Judge dismissed the insolvency 
petition on a preliminary point holding 
that the petition was not maintainable be- 
cause the petitioning credjtors constitute a 
firm and have not registered themselves. 
The learned District Judge relies upon 
s. 69, Partnership Act, IK of 1932. By s. 69 
(2) itis provided that 

“no suit to enforce a right arising from a contract 
shall be instituted in any Court by or on behalf of 
a firm against any third party unless the firm is 
registered and the persons suing are or have been 
oes inthe Register of Firms as partners in the 

m, 

By sub-s. -3 the provisions of sub-ss. 1 
and 2 shall apply also toa claim of set-off 
or other proceedings to enforce a right 
arising from a contract. The learned Dis- 
trict Judge has*held that this insolvency 
petition is in reality a proceedifg to énforce 
a right arising from a contract. We are 
unable to agree with the learned District 
dudge on this point. eA petition for the 
adjudication of a debtor as an insolvent is 
not in our view a proceeding to enférce a 
right arising from a contract. It is no 
doubt the case that the creditors who apply 
for the adjudication of their debtor as 
insolvents hope to recover the whole or 
some portion of their debt in the distri- 
bution of the assets of tle insolvent's 
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estate, but it cannot be said, we think, that 
the proceedings in insolvency are proceed- 
ings to enforce the rights of the creditors 
arising from the contracts between them 
and their debtors. The right which the 
creditor who files the insolvency petition 
against his debtor is seeking to exercise is’ 
the right of a creditor who finds his debtor 
in .insolvent circumstances to have the 
assets of the debtor administered in ingol- 
vency and distributed for the benefit of “the 
creditors as a body. Thisis a right which 
is conferred upon the creditors by statute 
and isnot a right arising out of a parti- 
cular contract of loan between a petilioning 
creditor and a debtor. The learned Counsel 
for the respondent has sought to support 
the order of the learned District Judge by 
contending that the debt due to the peti- 
tioning creditors in this case should be 
considered to be not legally recoverable. 
He refers us to Halsbary’s Laws of England 
Vol. 2, p. 59, where it is laid down that 
a debt which can support an insolvency 
petition must be a legally recoverable debt 
and that debis which are time barred can- 
not be the foundation of an insolvency peti- 
tion. We do not think there is any real 
analogy belween these two cases. “The debt 
due from the respondent to the petitioners 
in this case is legally recoverable. In the 
language of s. 9, Provincial Insclvency 
Act, it is a debt owing to the petitioners 
and it exceeds Rs. 500. The mere fact that 
the petitioners constitute a firm and this 
debt is due tothe firm in which the peti- 
tioners are partners and they cannot file 
a suit to recover the amount due to them 
unless the firm is registered does not de- 
prive the petitioners cf their right to file a 
petition in insolvency. 

e For these reasons we set aside the order 
of the learned District Judge and direct 
“that the insolvency petition be restored to 
file and disposed of according to law. The 
appellants will recover their costs of this « 
appeal from the respondent. In the event 
of the respondent being adjudicated insol- 
vent, the costs will ba a first charge upon 
the estate in the hands of the Receiver. 


N.-D, ` Order set aside. 
4 
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ALLAHABAD HIGH COURT ° 
Second Civil Appeal No. 898 of 1935 
November 16, 1938 
BENNET AND VERMA, JJ. 

LAKHMI OHAND—Derenpant— 

APPELLANT 
veTsus 
MOTI LAL AND OTAERS— P LAINTIFYS 
— RESPONDENTS 

Hasement— Right of going to certain plot, burning 
Holi there and performing certain religious cere- 
monies isnot unreasonable and is recognized by 
Courts, 

A customary right of going to certain plot of 
land at a certain time of the year and collecting 
fuel there and burning Holi and performing certain 
religioue ceremonies is not an- unreasonable right 
and sucb right of easement can be acquired and is 
recognized by the Court. Kuar Sen v. Mamman 
(1), Mamman v. Kuar Sen (2), Ashraf Ali v, Jagan- 
nath (3), Rajab Ali v. Rajjoo Khan (4) and Hall v. 
- Nottingham (5), referred to. , 6 i 

S. 0. A. from the decision of the Addi- 
tional Sub-Judge,, Aligarh, dated March 7, 
1935. 

Mr. Panna Lal, for the Appellant. 

Mr. G. P. Rhargava, for the Respon- 
dents. 


Verma, J.—This isa second appeal by 
the defendant in a suit praying for a 
perpetuaf injunction to restrain him from 
constructing a buildjug ona plot of land 
belonging to him in such a manner as to 
interfere with the rights of the plaintiffs 
and other Hindu residents of certain 
mohallasin the town of Aligarh, of going 
to this plot of land at a certain time of the 
year and collecting fuel there and burning 
Holi and performing certain religious cere- 
monies. The trial Court passed a decree 
in favour of tke plaintiffs, who had brought 
the suit in a representative capacity, 
granting them an injunction restraining 
the defendant from interfering with the 
plaintiffs and the other Hindu residents of 
the mohallas in question from keeping 
Holi on this land on Phagin 15, Sudi each 
year and burning it at night. It had 
further ordered the defendant to allow the 
ashes to ccol down on the Jand, and it 
directed that after they had c.oled down, 
they could be removed either on Chait Badi 
l or Chait- Badi 2. It also directed the 
Plaintiffs always to make sufficfent provi- 
sion Tor water and,to take other precautions 
in order to prevent any fires. It further 
ordered thè plaintiffs to exercise their 
rights in such a.manneras not to cause 
any damage to the defendant's shops or 
other structures and declared that if the 
plaintifis were negligent, they would have 
to pay- compensation to the defendant. 
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The plaintiffs had also asked for the 
demolition of a building which the defend- 
ant had put up on a portion of the land 
within four years next preceding the 
institution of the suit. That prayer was 
refused hy the trial Court on the ground 
that the plaintiffs had failed to satisfy it 
that the portion of the land which was left 
open after the erection of the building in 
question was insufficient for the exercise of 
their rights. Both parties appealed to the. 
lower Appellate Oourt. That Court has 
affirmed all the findings arrived at by the trial 
Oourt and has dismissed both the appeals 
and upheld the decree passed by the trial 
Court. The defendant has come up to this 
Court in second appeal. ‘I'he plaintifis have 
submitted to the decree. The Courts below 
have examined the evidence produced in 
the case with great care. The findings 
recorded by the lower Appellate Court are 
these : 

Merias the entire evidence led by plaintiffs is of a 
reliable character. It proves without any doubt 
that Holi has heen burnt over the disputed land, 
as a matter of right, since living memory, i.e. 
since- no less than 75 years... ...I find that the 
residents of Mohallas Mianganj, Phapala, Dhusran, 
Garibanan and Kaliyanganj have been burning 
Holi: over defendant’s disputed land since time 
immemorial as a matter of right, and that defend- 
ant has completely failed to prove that this right 
was exercised with his or his mother’s permission... 
...-I hold that the customary easement set up by 
plaintiffs is not unreasonable; the easement in 
question is definite, not only as to the place where it 
is exercised, but elso as to the persons who are 
entitled to exercise it, wiz, the residents of the 
mohallas referred to above, and that it has been 
exercised openly, asa matter of right, and without 
any force or permission.........1 find that plaintiffs 
have acquired a castomary right of easement to burn 
Holi over the land situated between the disputed shop 
(shown in red colour in map Ex. OO) and the Kothi 
of Lachmi Narain Reoti Prasad shown in the 
same map and to perform the other acts incidental 
to it.” 

The learned Counsel for the defendant- 
appellant, accepting the findings of fact 
recorded by the Courts below, has argued 
that the customary Tight set up by the 
Plaintiffg in this case is an unreasonable 
right and should not be recognized by the 
Courts: He’ has cited the case in Kuar 
Sen v. Mamman (1). In that case the 
findings of fact recorded by the District 
Judge were that the defendants had acquired 
no right by prescription to use the land in 
question or the chabutra in question and 
that nocustom to use the land or chabutra 
had been established. The learned Judges 
in their judgment observe at pp. 90-91* of the 


(1) 17 A 87; A W N 1895, 10. ° 
*Pages of 17 A.—[Ed.] 
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report : 

“Itis @beicus from the findings of the District 
Judge that no easement by prescription had been 
proved in this case. All that was proved, accord- 
ing to the findings of the District Judge, was that 
various mirasis, whose connection with each other 
is not established, have within a period of 20 years 
or so placed tazias on the land and sung there. ... 
What we ‘have to consider is, does the fact which 
the District Judge found—that various mirasis 


whose connection with each other was not 
proved, had within a period of 20 years or so 
placed tazias onthe land and sung  there— 


unexplained, necessarily in law lead to the conclu- 
sion that there was a local custom by virtue of 
which the easement now claimed by the defendants 
was acquired ?” 

It was an appeal under el. 10 of the 
Letters Patent against a decision of a 
learned Single Judge who had reversed the 
decree passed by the District Judge and had 
observed in his judgment: vide Mamman 
v. Kuar Sen (2) at p. 379* :) 

“There was evidence in the case that the mirasis 
to which caste the appellants belong, had for 
a period of 20 yearsor so placed tazias on the 
disputed plot and sung there .. In my 
opinion, the facts found by the District Judge 
are sufficient to establish the custom set up by the 
appellents.” 

The learned Judges who heard the appeal 
under the Letters Patent allowed the appeal 
and observed in the last paragraph of their 
judgment: 

“Wecannot gay that in law the District Judge 
was bound, on the evidence before him in the first 
appeal, to hold tbat a local custom under which the 
defendants could lawfully and adversely to the 
plaintiff go upon kis land or erect a chabutra there 
was established. Under such cirgumstances we allow 
this appeal ...” 

It will thus be seen that the case is no 
authority for the proposition that the right 
claimed in that case, or the right claimed 
in the case before us, isa right of a char- 
acter which cannot be recognized by the 
Courts. There are numerous authorities 
that such rights can be acquired and are 
recognized by the Couris and relief is 
granted to the persons who had acquired 
such rights. Reference may be made to 
Ashraf Ali v. Jagannath (3) and Rajab Ali 
v. Rajjoo Khan (4). In addition to the 
cases mentioned in the judgments df these 
two ralings, we may also refer to the case in 
Hall v. Nottingham (5), In our judgment 
the decree passed by the Courts below in 
favour of the plaintiffs is correct. Aécord- 
ingly we dismiss this appeal with costs. 

S. : Appeal dismissed. 

(2) 16 A 178; A W N 1894, 12. 

(3)6 A497; A W N 1884, 186. 

(4) 12 AL J 963; 26 Ind. Cas. 122; AI R 1914 All, 


416, 
(5) (1875) 1 Ex, D 1; 45 LJ Ex. 50;33 L T 697; 
24 WR 58. 6 
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. RANGOON HIGH COURT 
First Civil Appeal No. 108 of 1937 
February 1, 1938 
Roazets, C. J. AND Donkey, J. 
MAUNG THAUNG— APPELLANT 

VETSUS . 
Shaik ABDUL GANI—Responpant 

Burma Land Revenue Act (II of 1878), ss. 56, 
44—Dispute as to right to oscupy land, between, 
private persons—Jurisdiction of Civil Court, if barred 
—Owner of property going to another place, leaving 
M tocollect rent~Subsequent death of owner—Re- 
venue Authorities not knowing this, addressing notice 
under s. 44, to owner for taxes—Notice handed over 
to M—Whether valid service—Sale of property on 
default—Validity of. 

The prohibition to the jurisdiction of ' the Oivil 
Courts extends to disputes to which Government is 
a party and not to disputes regarding the right to 
occupy land between private individuals. Maung 
Naw v. Ma Shwe Hmat (2j and Sit Yin v. Ma Shin 
(3), relied on. 

An owner of certain property fell ill and went to - 
another place, leaving one M as a kind of caretaker 
with authority to collect the rents on hig behalf. 
Shortly afterwards the owmer died and this fact 
was not known tothe Revenue Authorities who sent 
a notice addressed to the owner, under s. 44, Burma 
Land Revenue Act, for Municipal and other 
faxes. When the bailiff went to serve the notice 
the owner not being there, having been dead, he 
handed over the notice to M: 

Held, that as the owner was dead, M was not his 
agent and, therefore, the notice was noa validly 
served upon the person liable to pay taxes and sgo 
there was no default made by anybody, The sale 
which was held consequent of the default, was, there- 
fore, invalid and a nullity. Rangoon Development 
Trust v. G. S. Behara & Sons (1), relied on. 


F. ©. A, from the judgment of the High 
Court in ©. R. Ne. 155 of 1936. 


Mr. Hla Tun Pru, for the Appellant. 
Mr. Paul, for the Respondent. 


Roberts, C.J—I am of opinion, that 
this appeal must be dismissed. The suit 
was brought fora declaration with conse- 
quential reliefs and the plaintiff claimed 
fhat he was the elder brother and heir of 
one Shaik Elahi Bux, who had a leasehold 
garden land known as Holding No. 70 in 
Survey Block No. 53, Cantonment Circle, 
Rangoon, with two houses and a hut which 
were built and standing thereon. The de- 
ceased: owner fell illin January 1935, and 
went to Oalcutta, leaving Ma Bu°Ma as a 
kind of caretaker with authority to collect 
the rents on his behalf. Shortly after grriv- 
ing in Calcutta he died tn February 1935, 
but this fact was not known to the Revenue 
Authorities at first and on June 6, the 
Revenue Officer of the Corporation issued a 
notice under s. 44, Burma Land and Reve- 
nue Act, for Rs. 66-'0-0 for municipal -and 
other taxes, and the important thing toe 

e . 
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observe about the notice is, as the learned 
trial Judge, Braund, J. pointed out, that it 
was addressed to Elahi Bux. When the 
bailiff came down to serve the notice, Elahi 
Bux, of course, was not there, and he hand- 
ed it to Ma Bu Ma. It has been pointed out 
to us thatin certain circumstances a notice 
may be addressed to and served upon an 
owner or an occupier: but this notice was 
not addressed to Ma Bu Ma and could only 
have been validly served by handing it to 
her if she was in fact the agent of Elahi 
Bux to whom it was addressed. . She was 
not his agent, and could not have been 
his agent, for he was dead and dead persons 
cannot have agents: and accordingly, the 
notice was not validly served upon the per- 
son liable to pay. And it is conceded now 
that the person liable to pay was the plain- 
tiff in the action who in thp appeal is 
respondent No. L. 

The notice was not validiy served upon 
the person liable to pay; so there was no 
default made by anybody and a sale can 
only take place where a default is made. it 
follows that the sale was invalid and a 
nullity, and Maung Thaung, though acting 
in good faith in bidding at what to all 
appearaace was, at the time, a valid sale, 
was unhappily under an illusion, and what 
he has done is not to have purchased the 
property at all, though he has been put 
in possession of it and has paid moneys to 
the Revenue Authorities as dues on the proe 
perty. Tere having been no real sale, and 
the learoed trial Judge having accepted as 
true the evidence of Shaik Abdul Gani that 
he was the brother ot the deceased, and 
consequently his heir, we think the learned 
trial Judge was right in the decision at 
which he arrived. 

But we have been referred by U Hla Tun 
Pru, who appears for the appellant, fo 
s. 56, Burma Land and Revenue Act (Act M 
of 1576), read with s, 55, Provisos (h) and 
(i) and it is contended that those Provisos 
oust the jurisdiction of the Civil QOcurts in 
this particulaf matter. Now, it must be 
pointed out that the Rangoon Corporation, 
in having recourse to the prccedure indi- 
sated bý the Act, must fulfil certain preli- 
minary requirements and in Rangoon De- 
velopment Trust v. G. S. Behara & Sons (1), 


at p. 433,* Page, ©. J. said as follows : 
“Now, under ss.44 and 45 of Act II of 1876, it 
isa condition precedent to the right of the appel- 


* (1) 10 R 412; 139 Ind. Cas. 566; A IR 1932 Rang. 
123; Ind. Rul (1932).Rang. 195 (F B). 


*Page af £0 R.—[Ed.] 
` . . 
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lants to have recourse to the special procedure 
prescribed in that Act that a sum has fallem due for 
the terminal tax and a written noticeof demand for 
it has beeu served on any one of ths persons liable 
for it." 

Here we are satisfied that the written 
notice of demand was not served on any 
one of the persons liable. Ilahi Bux had 
been liable, but he was dead, and by his 
Geath, had ceased to have any agent acting 
for him in the person of Ma Bu Ma, and 
the person who became liable for the tax on 
the death of Hiabi Bux is, as the learned 
Judge has found, the present respondent 
No. 1. Now, itis said by U Hla Tun Pru, “we 
could not find respondent No, 1," but then, 
itissaid that he was in Rangoon at the 
time and there is no kind of evidence to 
show either thit he was looked for, or that 
the procedure whichis laid down that a 
person liable for the tax is looked for and 
eannot be found was followed. Reference 
was made tor. 86 of the Rules under the 
act (Act II of 1876), but itis clear that if 
that rule has any application here, it could 
only have application where the notice was 
published by a copy of it being posted on 
the ward headman's house. Itis clear that 
that was not done, and I am of opinion, 
that the suggestion that r. 86, has applica» 
tion to the circumstances in this case is 
without foundation. Accordingly, for the 
reasons I have stated and the reasons which 
appear in the learned trial Judge's judg- 
ment, into which I need not, I think, go 
very fully, I am 8f opinion, that this appeal 
should be dismissed with costs, Advocate’s 
fee five gold mohurs. 


Dunkley, J— I agree. A further ground 
on which it must be held that r. 86 of the 
rules under the Land and Revenue Act has 
no application is that publication, under 
the last clause ofthe rule, is only permitted 
when notice of demand cannot be served on 
either the owner or a person in occupation 
of the property. In the present case it is 
quite clear that there were a number of 
persons*in occupation of these buildings, 
and nptice gould have heen served readily 
on any one of them. As regards the pro- 
hibition contained in 8. 56 of Act IL of 
1876it has been laid down ina line of 
judgments of the Uhief Court of Lower 
Burma and of this Court that the prohibi- 
tion to the jurisdiction of the Civil Courts 
extends to disputes to which Government 
is a parly and not to disputes regarding the 
right to occupy land between private indi- 
viduals. Ineed only refer tọ two of the 
best known of these cases, namely, Maung 
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Naw veMa Shwe Hmat (2) and Sit Yin v. 


Ma Shin (3). 
5. Appeal dismissed. 
(2) R L BR 227; 30 Ind. Oas. 772; A IR 1915 
LB 75 (FB). 
ie 8 L BR 71; 29 Ind. Cas, 872; A I R1914LB : 
4. 


MADRAS HIGH GOURT 
Civil Appeal No. 182 of 1934 
, September 22, 1938 
VARADAOHARTAR AND PANDRBANG Row, JJ. 
NILAKANTA PRABHU — APPELLANT 
VETSUS . 
APPU NAICKAR AND OTHERS— 
RESPONDENTS 
Civil Procedure Code (ActV of 1908), 0. XXXIV, 

r. 6—Omission to provide for personal liability in 

preliminary decree in mortgage suit—Whether 
operates as res judicata while claiming relief for 

personal liability under O. XXXIV, r.6—Res judi- 

cata, . 

It is no doubt the practice in mortgage suits to 
consider even atthe preliminary stage the question 
whether the personal remedy against the mortgagor 
is barred or not, but the omission to consider it or 
the omission to provide for it inthe preliminary 
decree will not operate as res judicata, because the 
proper stage for dealing with the question of per- 
sonal liability arises only after the mortgaged prop- 
erty has been sold and the proceeds are found in- 
sufficient to satisfy the plaintiff's claim. Hence the 
omission to reserve the personal liability of the 
defendants in the preliminary decree does not pre- 
clude the plaintiff from claiming any relief against 
hers nes ao r. 6, Oivil Procedure 

ode, 
A. against the order ofethe Sub-Judge, 
South Kanara, dated July 3, 1933. 
Mr. B. Sitarama Rao, for the Appellant. 
Mr. K. Y. Adiga, for the Respondents. ` 
Varadachariar, J.—This appeal arises 
out of an order passed by the lower Oourt on 
an application under O. XXXIV, r. 6, Civil 
Procedure Code. In that application, the 
plaintiff asked for a decree against defen- 
dants Nos. 2 to 4 and against the assets of 
defendant . No. 1 in the hands of these 
defendant. The lower Oourt passed a 
decree only against the assets of defen- 
dant No. 1 in the hands of defendants Nos. 2 
to5 but dismiesed the application so far 
as it asked for a decree against defendants 
Nos. 2 to 4. Itis this latter portion of the 
order that is complained of in the appeal. 
Defendants Nos. 2 to 4 are the grandsons 
of defendant No. 1 by a pre-deceasedson. 
That son had executed a mortgage in 

‘favour of a third person and that mort- 
gagee obtained a decree and brought to 
sale the .mortgaged properties. As the 
father of defendants Nos. 2 to 4 was dead 
by that time, the grandfather, who. was 
acting as guardian of his grandsons, though 
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behad become divided from them, execut- 
ed a mortgage in favour of the present 
plaintiff to raise money and stave off that 
sale. This latter mortgage was executed 
by the grandfather for bimself, and as 
guardian of defendants Nos. 2 to4. On 
this latter mortgage, the plaintiff instituted 
a suit, obtained. a decree for sale and has 
sold the properties covered by the mort- 
gage. As the sale proceeds were noh 
sufficient to satisfy the decree amount, be 
made this application under O. XXXIV, 
r. 6, Oivil Procedure Code. The learned 
Subordinate Judge has dismissed the 
application so far as it sought relief against 
defendants Nos. 2to 4 on some ground of 
res judicata which it is not easy to follow. 
What he seems to have held is that though 
there has been no prior decision on this 
point the omission to reserve the personal 
liability of these defendants in the preli- 
minary decree precludes the plaintiff from 
claiming any relief against them under 
©. XXXIV, r.6, Civil Procedure Code. We 
do not think that this is a proper position. 
It is no doubt the practice in mortgage 
suits to consider even at the preliminary 
stage the question whether the personal 
remedy against the mortgagor is barred or 
not. hut the omission «to consider it or the 
omiesion to provide for itin the preliminary 
decree will not operate as res judicata, 
hecause the proper stage for dealing with 
the question of ‘personal liability arises 
only after the mortgaged property has been 
sold and the proceeds are found insufficient 
to satisfy the plaintiff's claim. There can 
be no suggestion in this case of any ques- 
tion of limitation as regards personal 
liability, but as defendants Nos. 2 to 4 
were minors at the time of the execution 
of the suit mortgage, there can be no ques- 
tion of personal: liability in the sense of 
their being arrested or their self-acquired 
properties being proceeded against. The 
utmost that the mortgagee would have been 
entitled to is that not merely the mortgaged 
properties but also other family properties 
in their hands should be -held liable for 
their father’s debt and it is only in that. 
sense that the application under O. XXXIV, 
r. 6, can be granted against them. ,Mr. 
Adiga, who appears for ethese defendants 
before us, points out that the mere absence 
of any scope for the plea of limitation does 
not conclude the questior of their liability 
because the Court did noton the former 
oecasicn consider whether the other joint 
family *properties in the handssof defen-, 
dants Nos. 2 to 4 could be held liable for 
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the debt contraéted by the guardian.e This 
question will have to be decided in the 
light ofthe principle laid down in Rama- 
jogaya v. Jagannadham (1). We accord- 
ingly set aside the decree of the lower Court 
and senti the case back for disposal in the 
"light of the above observations. We would, 
. however, add that as the appeal has been 
limited to Rs. 800, the properties of the 
minor defendants Nos. 2 to 4 will not sin 
ay event, be held liable for more than 
Rs. 800. Oosts of this appeal will abide 
the result. Ary application for relief 
under the Madras Agriculturists’ Relief 
Act will have to be made to the lower Court 
to which the case has been remanded. 
. Court-fee paid on the memorandum of 
appeal will be refunded. 
ND. Case sent back. 
(1) 42 M 185; 49 Ind. Oas. 872; 4 IR 1919 Mad. 
641; 36 M LJ 29° 25ML T 23; 9L W 299; (1919) 
M WN 148 (F B). , 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 73 of 1938 
April 5, 1938 

e Degsysaire, O. J. AND 
B. K. MUKRERJEA, J. 

MADAN MOHAN SARKAR— APPELLANT 
versus 
EMPEROR—Opposits PARTY. 

Provincial Insolvency Act (V of 1920), ss. 69, 70, 
75 (3)—Oraer of District Judge sitting in insolvency 
under s, T10—Appeal, if maintatnable—Leave of 
District Judge or High Court—Appeal, if main- 
tainable under a. 476-B, Criminal Procedure Code 
(Act V of 1898). oe od 

-Where a District Judge sitting in insolvency 
has made a preliminary enquiry and consequent 
on that: acomplaint to the Magistrate, so that the 
Magistrate should deal with it under s. 69 of the 
Act, no appeal lies. lt is really an attempt to 
appeal against an order of the District Judge, 
sitting in insolvemcy, made under s. 70. lf there 
is any appeal against such an order, it must be 
under s. 75, sub-s. (3) of the Act, and only by 
leave of either the District Court or the High Court 
and avery strong case will be needed to justify the 
granting of such leave because it would be tanta- 
mount to stopping the proceedings under s, 69 
and s. 70 in limine and before the facts have been 
fully-enquired into by a Magistrate. Where no such 
leave has been obtained, the appeal is incompetent, 
nor does an appeal lie from the order under 
s. 476-B, Criminal Procedure Cede. ' 

Mtssrs. Ajit Kumar Dutt, S. C. Talukdar 
and Sudhansu Bhusan Sen, for the Appel- 


lant. . 

Mi Probodh Chandra Chatterjee, for the 
Grown. w 

Derbyshire, C. J.—In my opinion this 
appéal is misconceived. Ib is really an 
attempt to” appeal against an order of the 
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-District Judge, sitting in insolvency, made 


under s. 70, Provincial Insalvency Act. 
The District Judge has made a preliminary 
enquiry and consequent on that he has 
made a complaint to the Magistrate so that 
the Magistrate should deal with it under 
s. 69 of the Act. If there is any appeal 
against such an order, and I for my part 
am not prepared to say that there is, it 
seems to me that it must be under s 75, 
sub-s. (3) of ithe Act, and only by leave of 
either the District Court or the High Court. 
Such leave has not been obtained, Again, 
speaking for myself, I am of the opinion 
that a very strong case will be needed to 
justify the granting of such leave because 
it would be tantamount to stopping the 
proceedings under s. 69 and s. 70 in limine - 
and before the facte have been fully 
enquired into by a Magistrate. Such pro- 
cedure would, in my view, be contrary to 
the policy of the Insolvency Acts in so far 
as they relate to offences against the in- 
solvency laws. In my opinion, this appeal 
must be dismissed. 


B. K. Mukherjea, J.—I agree with my 
Lord the Chief Justice in holding that this 
appeal should be dismissed. The appeal is 
directed against an order purporting-to be 
made by the District Judge of Bogra under 
5. 70, Provincial Insolvency Act, by which 
he made acomplaint of ae certain offence 
punishable undgr s. 69, Provincial Insol- 
vency Act, to the Sub-Divisional Magistrate 
of Bogra for necessary action. It appears 
that the appellant was adjudged an insol- 
vent by an order of the Insolvency Court, 
dated April 18, 1936. A Receiver was ap- 
pointed in due course and he made a report 
on April 8, 1937, making certain complaints 
against the insolvent on the ground that 
the latter, far from assisting the Receiver 
in the administration of the estate, was 
putting obstacles in his way. Two specitic 
allegations were contained in this report, 
One. was that the Receiver had served a 
Tegistered notice upon the insolvent re- 
quirimg him to do certain things with 
regard to his property but that the ingol- 
vent edeliberately refused to accept the 
notice. In the second place, it was said that 
with a view todiminish tne funds which 
are fo be divided among his creditcrs, the 
insolvent had made away with some por- 
tion of the assets. The District Judge, 
after hearing the insolvent and holding a 
preliminary enquiry under s. 70, Provin- 
cial Insolvency Act, made te complaint 
mentioned aforesaid and it is against this 


. 
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order .that the present appeal has been 
directed. 

I agree with my Lord the Chief Justice, 
in holding that the appeal is incompetent. 
Obviously itis not against an order passed 
under s. 69, Provincial Insolvency Act, and 
even ifit were, there would be no appeal 
under, the provisions. of the Amending 
Act, XII of 1927. The order was clearly one 
under s. 70, Provincial Insolvency Act, and 
it is not one of the orders specified in 
Sch. I to the Act, against which alone, 
appeals. are competent under s. 75. Of 
course, the appellant could have prayed for 
and obtained leave under cl. (3) of s. 75, 
but this was not done, and no circumstances 
have been made out which would justify 
‘us in granting leave at this stage. Sec- 
tion 70 was introduced by the Legislature 
in the year 1927 and obviously the object 
was thatthe Insolvency Court should not 
itself try the offences which are specified in 
s. 69, Provincial Insolvency Act, but that 
these offences should be tried by Magis- 
trates on complaints preferred by Insol- 
vency Courts, on the lines similar to those 
contained in the Criminal Procedure Code. 
Mr. Dutt who appears for the appellant 
attempted toshow that an appeal would lie 
under the provision cf s. 476-B, Criminal 
Procedure Code. But this contention, in 
my opinion, is manifestly untenable. Sec- 
tion 476-B canaot have any application to 
a case where the complaigt was not made 
under s. 476, Oriminal Procedure Code. The 
language of s. 70 makes it perfectly clear 
that after a complaint has been made by 
the Insolvency Court to the Magistrate, the 
further proceedings should be regulated in 
the manner contemplated by the Criminal 
_ Procedure Code.’ If the proceedings end in 
a conviction, obviously the accused would 
have a right of appeal as is provided for 
in the Oriminal Procedure Code. Under 
these circumstances I agree that the appeal 
is incompetent and must be dismissed. 

D. Appeal dismissed, 


MADRAS HIGH COURT e 

: Appeal No. 60 of 1938 
September 15, 1938 f 
Legas, C. J. AND ABDUR RAHMAN, J. 

In re CALICUT BANK. Lro., TuROUGH ITS 
MANAGER P. O. GOPALAN—Appstiant 
Companies Act (VII of 1913), s. 153—FPetition by 

directors of company asking Court to refer scheme to 
share-holders apd creditors—Subsequent application 
by creditors for compulsory wigding-up — Such 
application should be first considered. 


In re oattou? bang, LED. (MADR.) 


“Gentle, J. 
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Where a petition under s. 153, Companies Act, 
is presented by -directora of a certain company 
asking the Court to refera scheme which they had 
prepared, to the share-holders and creditors for 
their consideration and on the day of hearing of such 
a petition, a petition is filed by certain creditors asking 
for an order directing the compulsory winding up 
of the company there is no reason why the applica- 
tion for winding-up should not be considered by the 
Court. In fact, it should be considered atthe ear- 
liest possible moment. Even if anorder for winding- 
up is passed, it will not interfere with any proper 
scheme being considered. . 

A. against an order of Mr. Justice 
in App. No. 1636 of 1938, 
dated August 30, 1938. 

Messrs. Ch. [taghava Rao and M, Chin- 
nappa Nair, forthe Appellant, 

Messrs. King and Partridge, K. R. 
Shenoi, A. B. Nambiar, A. Sundaram 
Iyer, Se Kuppuswami Naidu, S. Kothan- 
darama Nainar and S. Venkatachala 
Sasiry, for the Respondent. 


Leach, C. J.—The appellant is a Company 
registered under the Companies Act, 1913. 
It carried on business as a banking concern 
in Colombo and Madras. By reason of a 
rush by depositors to withdraw their moneys 
with the Company it was compelled to 
suspend its business at Colombo on August 
15 last and at Madras the next Gay. On 
the day it suspended business at Colombo, 
the directors presented to this Court a peti- 
tion under s. 153, Oompanies Act, asking 
the Oourt to refer a scheme which they 
had prepared to the share-holders and 
creditors for their consideration. The 
scheme had for its object the continuation 
of the Company's business. At the same 
time an application for staying all other 
proceedings was filed. The case came up 
before Venkataramana Row, J.on August 17, 
but was adjourned until the 19th of that 
month. On that day a petition was filed 
by certain creditors asking for an order 
directing the compulsory winding-up of the 
Company. When the matter came up before 
Venkataramana Row, J. on that day he 
granted an interim stay which he continued 
on the 22nd until the 26th. The matter 
came before the Court on 26th but the 
hearing was adjourned until~August 30, 
when the winding up petition also came 
before Gentle, J. The learned Judge order- 
ed notice to issue on the application by 
the directors under s. 153 of the Act but 
removed tho stay order. He then passed 
an order appointing Messrs. Fraser’ and 
Ross, Provisional Liquidators. This order 
was, of course, passed on the application for 
winding-up. ‘Che appeal which is now 
before us is an appeal against the order” 


. 
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of Gentle, J. removing the stay. *The 
directors maintain that the winding-up 
petition should not be heard until the 
scheme has been placed before the share- 
holders and the creditors. We can see 
no substdnce whatever in this argument. 
There is no reason why the application 
for winding-up should not be considered 
by the Court. Jn fact, it should be con-- 
sidered at the earliest possible moment. 
Evén if an order for winding-up is passed, 
it will not interfere with any proper scheme 
being considered. The appeal is dismissed 
with costs one set. 


N.-8. Appeal dismissed. 
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PESHAWAR JUDICIAL COMMIS- 


SIONER'S COURT 4 
Criminal Appeal No. 366 of 
1938 


November 9, 1938 
Aumonp, J.C. aNp Mir Anman, J. 
FAKIR JUMMA KHAN—Aoccuszp>— 
APPELLANT 


versus 
EMPEROR— Opposrts Party 

Evidence eAct (I of 1872), s.157—Persons accom- 
panying deceased giving evidence that deceased was 
murdered by accused—Ingependent witnesses who 
were in neighbourhood deposing that they heard the 
shots, went tothe spot and saw deceased lying dead 
and were told by former that accused murdered the 
deceased—Statements of independent witnesses held 
admissible under s. 157—Held, also that there was 
suficient motive for the crime. 

There was a litigation between the accused and 
his uncle in respect of certain land which ended 
in favour of the former. In spite of this the uncle 
did not give-him possession. The criminal pro- 
ceedings taken by the accused were also unsuccess- 
ful, One day whentwo sons of the uncleand a 
third person were bringing sheaves of wheat from 
the disputed plot of land, one of the sons was shot 
dead. On behalf of the prosecution, the remainings 
son and the person accompanying him gave the, 
story that the accused had shot the deceased. On 
behalf of the prosecation, two other independent. 
witnesses who were in the neighbourhood of the 
place at the time, said that they heard two shots, 
went to the scene,of murder, found the deceased 
lying dead and were told by the other son and the 
third person that the accused had murdered the 
deceased : 

Held, that the statements of the two independent 
Witnesses were admissible under s. 157, Evidence 
Act, to corroburate the former witnessed in that they 
harged the accused at once: 

Held, also that thers was sufficient motive for the 
accused to kill the deceased, 


Or. A. from an order of the Sessions 
Jonee; Peshawar; dated October 13, 


Mr, Saaduddin Khan, for the Appellant. 
Mr. Sher Ali Khan, Public Prosecutor, 
for the Orown. 
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Mir Ahmad, J.—Fakir is a nephew 
of Faizullah, being the son of his 
brother Jumma Khan (He has been 
wrongly shown to be the son of 
Mohammad Khan in some places). They 
live at Khushmuqam, which is situated 
at 7 miles from the Pabbi Police Station 
inthe Peshawar District. There is a 
plot of land which Fakir claimed as his 
property but Faizullah would not admit 
his right toit. They had litigation. Fakir 
came out successful. Faizullah wonld nos 
give its possession to Fakir inspite ofa 
decree and Fakir had to resort to Oriminal 
Courts without success. 

At about digar time on May 5, 1938, 
Ghulam Habib and Abdul Wahid, sons of 
Faizullab, accompanied by Manai. went 
tothe disputed fieldto bring sheaves of 
wheat home. The cart on which they were 
bringing them was overturned halfway 
between the field and the garden of 
Hastam. ‘They hadto give up tke idea 
of taking it further. They, therefore, 
unyoked the bullocks and started with 
them for their house. On the way 
Ghulam Habib entered the garden of 
Hastam inorder to ease himself. He 
had not gone far when he was fired at. 
He dropped down dead. Faizullah, the 
father of Ghulam Habib, appeared at 
the Police Station at 11 o'clock in the 
night and charged Fakirs his nephew, 
with the murdeg. Oonsequently, Fakir 
was placed for his trial under s. 302, 
Indian Penal Code, before the Sessions 
Judge, Peshawar. The prosecution produce 
ed the following evidence : 

(a) Doctor, The deceased had received 
pellet wounds in the area of the sternum 
and also on the back of the right hand. 
The right lung and heart were injured, 
causing death. f 

(b) Faizullah. He gave the information 
with regard tothe quarrel over the land, 
He alleged that he was in possessicn of 
it even then. He was near the place of 
occurrence when he heard Bhots. He went 
to theSpol dnd was told that Fakir had 
murdered his son. He proved the First 
Information Report which he had made to 
the Police. It is signisicant that in this report 
Umar Khan was mentioned as having seen 
Fakir running away after committing the 


crime. 

(c) Patwari. The disputed land had 
Khasra No 473, lt measured 7 kanals, 
Fakir and Fa)zullah bad shares in it besides 
others. Faizullah was in possesŝion of more 


than his share. 


JUE 
- (d) Abdul Wahid and Manai. They gave 
the stcry set out above. Manai admitted 
that Hamesh Gul was his brother and he 
was married to the daughter of a nephew of 
Paizullah. He also did not deny that 
Fakir had brought acriminal case against 
him, the deceased and Abdul Wahid jointly. 

(e) Umar Khan. He was in the vicinity 
at the time of occurrence. He heard a shot 
and then saw Fakir going armed with a 
single barrelled gun: They met each other 
but he did not try toarrest him because 
he was unarmed. . ; 

(f) Shah Mohammad and Amirzada. They 
were also in the neighhourhood. They heard 
two shots and cries from the garden. They 
went to.the scene of murder. They found 
the deceased lying dead and were told by 
Abdul Wahid and Manai that Fakir had 
murdered him. 

(g) Ghulam Khan, A. S. I. Khush- 
muqam village is 6-7 miles from Pabbi by 
the direct road and 4 miles by a short 
route. - He reached the spot at 1-30 a.m. 
The garden in which the murder took place 
is not dense and a man can be seen mov- 
ing about. 

The accused denied the charge. He said 
that Faizullah, his uncle, was inimical to- 
wards him and wanted to get him hanged 
so that he should obtain his property. He 
did not produce any defence. Three of the 
assessors found the accused innocent and 
the fourth declared him tg be guilty. Tbe 
learned Sessions Judge observed that the 
statements of Umar Khan, Amirzada and 
-Shah Mohammad, who were independent 
witnebses,. afforded corroboration of the 
‘testimony of Abdul Wahid and Manai. He, 
therefore, convicted Fakir under s. 302, 
Indian Penal Code, and sentenced him to 
death. The convict has presented an appeal 
to this Court and the sentence of death is 
also before us for confirmation. We have 
carefully considered the evidence of Umar 
Khan. We have come to the conclusion that 
there is nothing to shake his veracity. He 
saw the accused’ going away from the spot 
with asingle barrelled shotgun in his pos- 
session after the deceased was shot. Again, 
Amirzada and Shah Mohammad are dis- 
mterested witnesses. They say that they 
arrived ‘atthe spot immediately after the 
shots were beard by him, and Abdul Wahid 
and Manai charged Fakir with the crime. 

` The criticizm of the evidence of these wit- 
nesses by the learned Counsel for the appel- 
lantis to the following effect: The field 
of Umar Khan being far away he had no 
business to reach ‘there and, "therefore, he 
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was ea hired witness.. The statements of 
Amirzada and Shah Mohammad were not 
relevant because they proved what was 
said by Abdul Wahidand Manai to them 
and those statements could not be taken to 
be a part of res geste under s. 6, Evidence 
Act. The objections preferred by the learn- 
ed Counsel do not appeal to us, Umar Khan 
says that he had bought clover which was 
He has 
not been contradicted on this point and Bis 
presence in the neighbourhood is, there- 


fore, established. The statements of Amir" 


zada and Shah Mohammad are admissible 
unders. 157, Evidence Act. They have 
been used by the prosecution to corrobo- 
rate Abdul Wahid and Manai in that they 
charged Fakir at once. 
reason to believe that they have told the 
truth and their evidence is, therefore, of 
great value. 

The learned Counsel urged that there 
was not sufficient motive “for the accused 
to kill the deceased. We think that it is 
otherwise. The party ofthe complainant 
were bringing sheaves from the very field 
which the accused had won and the posses- 
sion of which Faizullah would not give over 
to him. He would be naturally inéensed at 
their taking his wheat stalks and we think 
that it was due to this immediate cause that 
the accused took such a rash step. The 
OCounsel also urged that there was a great 
delay in making the report to the Police. 
We do not think that there has been any 
undue delay. Faigullah had to take the 
body of his son to the village and then start 
forthe Thana, He must have started at 


8p.m., for the offence tock place at about - 


7-15 p. u. The Sub-Inspector says that the 
short routeis not even and he would natur- 


ally take the direct road. Being an old ~ 
man he would not take less than 24 hours . 
Police Station. The report - 


to reach the 
made at 11 p.m. has, therefore, not been 
made after any appreciable delay.. The. 
statements ofthe three independent wit- 
nesses, when taken together with the 
evidence of Abdul Wahid and Manai, 
conclusively establish the guilt, of the 
accused. 

We are, therefore, satisfied that Fakir has 


murdered Gulam Habib, The conviction’ 
is consequently maintained. The murder , 


was brutal and premeditated. “The death 
Penalty is, therefore, well-merited. -The 
appeal is dismissed and the Sentence of 
death is confirmed. 

D o Death sentence confirmed, 


There is every 
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BOMBAY HIGH COURT 
Criminal Revision Application No. 29 
of 1938 
November 2, 1938 

. BROOMFIELD AND MAOKLIN, JJ. 
ALIMAHOMED JOOSAB—Acovszp— 
$ APPLIOANT 
versus 
KASTURCHAND BALABHAI JHAVERI 


— OOMPLAINANT—OPPONENT 

Criminal Procedure Code (Act V of 1898), ss. 439, 

59-¢ Complaint against accused charging him with 
offences under ss. 420, 406 and 403, Penal Code (Act 
XLV of 18€0)—Complaint dismissed due to absence of 
complainant on first hearing and accused discharged 
—Dismissal presumably under s, 259—Fresh complaint 
on same facts —~Charge framed after hearing evidence— 
Objection that previous order of discharge was illegal 
and vitiated subsequent proceedings —Accused held 
was not prejudiced and High Court would not interfere 
in revision, 

The making of an illegal order does not necessarily 
vitiate the proceedings. There is no universal rule 
that disobedience even of a mandator? provision in 
a statute has the consequence of nullification of the 
proceedings, irrespective of any question of prejudice 
to the accused or other party, Where an accused has 
not been in any way prejudiced by a certain pro- 
cedure followed by the Court and unless it were 
necessary to do so, it would obviously be undesirable 
to interfere in revision when the effect of the inter- 
ference would merely be that the evidence which has 
been recorded will have to be recorded over again, 
with consequent waste of time and money. 

A complaifit was brought against the petitioner 
charging him with offences under ss. 420, 406 and 
403, Penal Oode. The cas was fixed for hearing. 
The complainant was absent on that day and the 
Magistrate then made the order presumably under 
s. 259, Criminal Procedure Code “complainant absent, 
Accused discharged.” A fresh complaint was filed 
on the same facts. This complaint was proceeded 
with, evidence was heard and ultimately acharge 
was framed. All this time the accused was not 
Tepresented by an Advocate. But after the charge 
was framed, he engaged an Advocate to defend him 
anda point was then taken that the order of dis- 
charge was not a legal order and that it vitiated all 
subsequent proceedings ; 

Held, the High Court would not interfere in 
revision asthe accused had not been prejudiced by 
the procedure folluwed, Emperor v. 
referred to. Emperor v. Morarji (1), 
ed, 

Or, R. App. from an order of the Chief 

*Presidency Magistrate, Bombay. 


Mr. R. B. Kantawala, for the Applicant. 


distinguish- 


Mr. V, N. Chhatrapati, for the Opponent; ` 


Mr. P. B. Shingne, Government Pleader, 
for the Crown. i 


Broomfieid, J.—The facts inthis case 
are af follows: Ong Kasturchand Balabhai 
brought a complaint against the petitioner 
Alimahomed *Joosab in the year 1936 charg- 
ing him with offances under ss, 420, 406 
and 403, Perfal Code. The case was fixed 
for hearing on January 13, 1937. The 
complainant, was absent on thate day 
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and the Magistrate thon made the order: 
“complainant absent. Accused discharged.” 
The section of the Oriminal Procedure 
Oods, under which the Magistrate acted is 
not mentioned in tae order. But it would 
seem that he must hare had ss. 259 in 
mind. The only other section is s. 253. 
He could not have acted under para. | of 
8. 253 because no evidence had been taken 
and he can hardly have acted under para. 2 
because, if he had, he was bound to give 
reasons for the discharge other than the 
mere fact of the cumplainant’s absence. It 


“is provided in s. 259 that when the com- 


plainant is absent, and the offence may be 
lawfully compounded, or is not a cogni- 
zable offence, the Magistrate may discharge 
the accused. Section 405, Indian Penal 
Code, which is one of the sections men- 
tioned in the complaint is a cognizable 
offence and not compvuundable. Section 259, 
therefore, Criminal Procedure Code, does 
not properly apply. 

Ob aaa 23, 1937, ten days after 
the dismissal of the said complaint Kastur: 
chand filed a fresh complaint on the 
same facts. This complaint was proceed» 
ed with, evidence was heard and ulti- 


‘mately a charge has been framed. All this 


time the accused, the present petitioner, 
was not represented by an Advocate. But 
after the charge was framed, he engaged 
an Advocate to defend him and a point was 
then taken that the order ofdischarge was 
not a legal order, and that it vitiated all 
subsequent proceedings. The argument is 
based on a decision of this Oourt in 
Emperor v. Morarji (1). The facts there were 
somewhat similar. There was an order of 
discharge under s. 259 on the ground of 
the ccmplainant’s absence, aithough one of 
the offences alleged was under s. 405, Indian 
Penal Code, and subsequently a second com- 
plaint was brought. [his Court held that 
the order of discharge was illegal and that 
the proper procedure under the circum- 
stances was to set aside all the proceedings 
after tne verification of the first complaint. 
Sen, J. who delivered the Judgment of the 
Court after pointing out that s. 259, 
Oriminal Procedure Oode, did notapply in 
the circumstances went on to say 
© sR) o 
one our view, the order of the Magistrate 


urporting to be passed under s. 259, was mani- 
Fostly illegal and it, therefore, vitiated the filing of 


1) 36 Bom, L R 1213; 154 Ind. Cas. 325; A IR 
1065 Bom. 16: (1935) Or. Cas. 137; 36 Or. L J 483; 59 B 
171; 7 R B 305. 
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Fhe pubabquent complaint and the proceedings there- 

With all deference we think that the 
learned Judge went rather too far in saying 
or suggesting that the making of an illegal 
order necessrily vitiated the proceedings. 
It has been held ina number of cases 
[I need only refer to Emperor v. 
Khushal (2)) that there is no universal rule 
that disobedience even of a mandatory pro- 
vision in a statute has the consequence of 
nullification of ihe preceedings, irrespective 
of any question of prejudice to the accused or 
other party. I may also point out in connection 
with the case in Emperor v. Morarji (1), that 
it was held there that the complainant bad 
deliberately remained absent on the first 
occasion because he desired to bring a fresh 
complaint and thereby get an opportunity 
of having a Police investigation which had 
been refused in the first case. There were 
therefore circumstances there making it 
proper that the second complaint should 
be quashed which do not exist in the case 
with which weare concerned. It cannot be 
suggested that the accused here has been 
Im any way prejudiced and unless it were 
necessary to do so, it would obviously be 
undesirable to interfere in revision when 
the effect cf the interference would merely 
be that the evidence which has been 
recorded _ will have to be recorded over 
again, with consequent waste of time and 
money. It has no doubt been pointed out 
that the Advocate was not present when 
the witnesses were exafnined. But there 
Was nothing to prevent the accused from 
engaging an Advocate before. Also it does 
not appear that there is anything to pre- 
vent the witnesses being recalled now that 
the charge has been framed for c1oss-exa- 
mination. We think under the circum- 
stances, that we are not called upon to 


interfere inrevisicn and discharge the Rule. ° 


8. Rule discharged. 
(2) 28 Bom. L R 1026; 97 Ind. Cas, 671; AIR 1926 
Bom, 534; 27 Cr, LJ 1151; 50 B 680, 





LAHORE HIGH COURT’ 
‘Execution First Appeal No. 270 of 1937 
April 28, 1938 . 

SKEMP, J. 
SINGH—J ULGMENT-DEBTOR 
~- APPELLANT 
versus 

ANJAMAN IMDAD BAHAMI QARZA, 

DEGREE HOLDER AND ANCTHER, JUDGMENT- 
? DEBTOR— RESPONDENTS. 

Civil Procédure Code (Act V of 1908), 8, 60— 


BALWANT 


BALWANT SINGH v, ANJAMAN JMDAD BAHAMI Gagza (LAH) 


12010 


‘Agriculturist’, meaning of ~Big landlord whose main 
sourge of income is rent from tenants anda jagir, 
whether agriculturist — Co-operative Socteties Act 
(II of 1912), s. 43 (1)—Allegation that award was 
made without jurisdiction— Objection, if can be 
raised in execution proceedings — Remedy of 
objector, 

Protection, under s. €0, Civil Procedyre Code, is 
intended to be given to those who are regi tillers of the 
land and an agriculturist in the section is a person 
who is really dependentfor his living on tilling the 
soil and unable to maintain himself otherwise. 
Muin, chief, or principal sources of income are not, 
the proper tests, 

A large landlord whose main source of income is 
rents from his tenants and a jagir of Rs. 3,500 is not an 
agriculturist within the meaning of s. 60. Laksh- 
mayyav. Official Receiver, Masulipatam (2), relied 
on. Gurbakhsh Singh v. Lal Chand Dharshan Lal 
(1), not followed, 

Where it is alleged that an award made under the 
Co-operative Societies Act was made without juris- 
diction or was not within the terms of the Act, 
it isopen tothe person aggrieved to bring a suit to 
that effect but such objections cannot be taken in 
execution preceedings, held in pursuance of the | 
award, the objector’s remedy being an appeal to the 
Registrar. ; 

Ex. F. A. from af order of the Senior 
Sub-Judge, Jullundur, dated June 18, 1937. 

Mr. Vishnu Datt, for the Appellant. 

Mr. Achhru Ram, for the Respondents. 

Judgment.—This is an appeal by Sardar 
Balwant Singh, a rais and jagirdar of vil- 
lage Moran, Tebsil Phillaur, against an 
order of the Senior Subordinate Judge, 
Jullundur, rejecting objections preferred by 
the Sardar against the execution of an 
award obtained against him by a Co-opera- 
tive Society. The Senior Subordinate Judge 
held that he had no jurisdiction to enquire 
into objections against the award and that 
the Sardar was not an agriculturist within 
the meaning of s. 60, Civil Procedure 
Code, The award was obtained on Janu- 
ary 16, 1936, under s. 43 (1), Oc- operative 
Societies Act, which excludes the jurisdic- 
tion of Civil Oourts; and r. 18 framed 
thereunder by the Local Government, r 18 
(a) being in much the same terms as the 
section. Under r. 18 (1), the remedy of 
any party aggrieved is an appeal to the, 
Registrar. If the award was made without 


_ jurisdiction or was not within the terms 


of the Act, then it is opento the person 
aggrieved to bring a suit to that effect 
but such objections cannot be taken in 
executiom proceedings, the objector’s remedy 
being an ‘appeal to the Registrar. This 
disposes of most of the objections and 
grounds of appeal, è : 


The remaining objection is that the 
appellant is an agriculturjsi within the 
meaning of s. b0 and therefore a fort and 


fourehouses belonging to him, whicli have 
. |] 
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been attached are exempt trom attachment. 
Reliance was placed on some remarks of 
Coldstream, J. in Gurbakhsh Singh v. Lal 
Chani Darshan Lal (1. The remarks 
have been quoted by the Senior Sub- 
ordinate Judge. They have, however, been 
dissented from in s Full Bench ruling of 
the Madras High Court reported in Laksh- 
mayya v. Official Receiver, Masulipatam 
2). Th that judgment it was laid down 


“Waving regard to the gcheme of the section exem- 
pting from attachment as it does tools of artisans, 
and where the jndgment-debtor is an agriculturist, 
his implements of husbandry, and such cattle and 
seed-grain ag may in the opinion of the Oourt be 
necessary to enable him to earn his livelihood, 
and his houses and other buildings occupied by 
him, Protection is intended to be given to those 
who are real tillers of the land and that an agri- 
culturist in the section is a person who is really 
dependent for -his living on tilling the soil and 
unable to maintain himself otherwise. Main, chief 
or principal sources of ineéme are not, in our view, 
the proper tests. ” i 


With this view I am in respectful agree- 
ment. The appellant is a large landlord 
whose main source of income is rents from 
his tenants and a jagir of Rs. 3,500. He 
relied on certain khasra girdawaris of the 
year 1936 37 which show that he had land 
as khudkesht, but the award was obtained 
on January 16, 1936, execution began in 
Auguet 1836 and these entries are there- 
fore post litem. Moreover, in rabi 1937 the 
land sbown as khudkasht is nearly all 
khali. Before the year 1936, there were 
only eight marlas as khudkasht and there 
vegetables were grown. I agroe with the 
learned Judge of the Court below that the 
appellant is not an agriculturist within the 
meaning ofs, 60, and I dismiss the appeal 
with costs, 

s Appeal dismissed. 


(1) A I R 1936 Lah, 737. 

si NR 1936 Lah, 737; 164 Ind, Oas 690; 38 P LR 
(2) A I R 1937 Mad. 551; 170 Ind. Cas. 198: IL R 

(1937) Mad 777: (1937) 2 M'LJ i: 45L W 704, 7 

M W N52; 10R M147. KNA R 
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MADRAS HIGH COURT 
Civil Appeal No. 109 of 1933 
e January 20, 1938 
VARADACHARIAR AND HORWILL JJ, 
Sra Sri Sri Nirvani Mahant GOMATI 
DASS BHAVAJI AND ANOTAER—APPELLANTS 
Ş versus 
MADRAS HINDU RELIGIOUS ENDOW- 
MENTS BOARD, MADRAS AND ANOTHER— 
Madyas Hind: ee 
mau heligious Endowments Ac 
1927), 4. 63 Board framing per pada, pahan 


scheme providing that it would bein force for two 
years—Subsequent order of Board substituting fresh 
period in clause~Suit brought by trustee under s. 63 
within siz months of such order~Order of Board, 
held amounted to framing of new scheme—Suit held 
within time 

The Board framed a scheme on August 31,1929. A 
Clause in the scheme provided that the scheme shall 
be in force for a period of two years. It also provided 
that at theend of the two years’ period, the scheme 
will be taken up for consideration and for such modi- 
fication as may be necessary in view of the progress 
made in the administration of the affairs of the mutt 
during the said period. The later orders passed by 
the Board on January 8, 1930, and March 16, 1932, 
purportedto be orders modifying the scheme of 
Angust, 1929, by substituting fresh periods in the 
clause ofthe gcheme. A suit was instituted by the 
trustee under s, 63, Madras Hindu Religious Endow- 
ments Act,on July 4, 1932: 

Held, thatthe mere fact that the later orders pur- 
ported to be by way of modification of the old scheme 
would not justify the ignoring of the substance of 
what had happened. In substance the order of 
March 18, 1932, amounted to the framing of a new 
scheme The suit was in form and in substance 
a suit to set aside the scheme of March, 1932, and in 
this view, it was in time 


O. A. against the decree of the District 
Court, Kistna at Masulipatam, dated De- 
cember l, 1932. 


Mr. P. Satyanarayana Rao, 
Appellants. 

Mr. P. V. Rajamannar, for the Respon» 
dents, 


Varadacharlar, J.—This is an appeal 
against a decree dismissing a suit institut- 
ed by the appeljant under s. 63, Madras 
Hindu Riligious Eudcwments Act. As 
the lower Court has dismissed the suit 
as barred by limitation, without going 
into the merits, the only point for consi- 
deration at this stage is whether the 
suit isso barred. The last clause of s. 63 
of the Act provides that the trustees or 
any person having interest may, within 
six months of the date of the publica- 
tion of the order complained against, 
institute a suit in the Court to modify 
or set aside such order. In the present 
case, the Board framed a scheme on 
August 31, 1929, and the present suit was 
instituted only on July 4, 1932. The learned 
District Judge was of the opinion that 
it wasethe plaintiff's duty to have filed 
a suit within six months of the publication 
of the scheme framed on August 31, 1929, 
and Has accordingly held that the suit 
is barred. But he bas not taken into 
account the fact that by cl. (13) of tke 
schems framed on August 31, 1929, it 
was provided that that scheme shall be 
in force for a period of two Years. It ig 
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true that the later orders passed by 
Board on January 8, 1930, and March 
16, 1932, purport to be orders modifying 
the scheme of August 1929 by substituting 
fresh periods in cl. (13) of the scheme. 
But it seems to as that, in substance, the 
order of March 16, 1932, amounts to the 
framing of a new scheme. 

The learned Counsel for the respondents 
lays stress upon the latter part of el. (13) 
of the scheme of 1929 which provides that 
at the end of the two years’ period, the 
scheme will be taken up for consideration 
and for such modification as may be neces- 
sary in view ofthe progress made in the 
administration of the affairs of the mutt 
during the said period. He asks us to read 
the scheme as one made permanently and 
to hold that all that was intended by 
cl. (13) was that at the end of two years, 
the Board will consider whether any modi- 
fications were necessary. We do not think 
that this isa reasonable reading of cl. (13). 
It isnot for us to say whether or not that 
is what the Board intended. To test the 
argument, let us assume by way of illus- 
tration that at the end of the two years, 
the Board passed no further order. It 
seems to us that in the face of the 
language of cl. (18), it cannot be contended 
that the scheme will of its own force 
continue to remain in operation any 
‘longer. When the plaintiff knew that that 
was the provision in cl. (13), he might 
well have thought it eunnecessary to 
institute a suit to question the scheme 
as he expected that after two years, the 
whole matter will have to be dealt with 
afresh. The mere fact that the later 
orders purport to be by way of modifica- 
tion of the old scheme, will not justify the 
ignoring of the substance of what had 
happened. There is another provision in 
el. (4) of the old scheme which refers to 
a modificaticn of particular provisions of 
the. scheme at the end of two years. If 
the matter had remained with that clause, 
there might be considerable force in the 
respondent's argument, But as the words 
we have already quoted from cl. (13) speci- 
fically limit the duration of the scheme to 
a pericd of two years, we do not think that 
‘the lower Court was right in holding that 
the present action must be treated gs one 
toset aside the scheme of 1929. It is in 
form and in substance a suit to set aside 
the scheme of March 1932 and in this 
view, itisin time. The appeal is accord- 
ingly allowed and the suit remanded to the 
lower Court°to be disposed of on the merits, 


RAM NIWAS V, RAM DAYAL (ALL) 


‘rr. 1, 3, O. KALI, 
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Costs to abide. Court-fee paid on the 
memédrandum of appeal will be refunded. 
N.B. Suit remanded. 


ALLAHABAD HIGH COURT 
Execution First Appeal No. 45 of 1937 
October 20, 1938 
IQsaL AHMAD AND BagPal, JJ. 
RAM NIWAS— APPELLANT 
versus 

RAM DAYAL—RgsPonpent. 
Civil Procedure Code (Act V of 1908), O. XXIII, 
,7. 2—Mortgage suit—Adjustment 
arrived at between parties after passing of preli- 
minary decree~Applications to Court before passing 
of final decree to certify such adjustment—Applica- 
tions held fell under O. XXIII, r. lor r. 3—Ad- 
jusiment held could not be recordedunder O. XXII, 
T. 2 


A sujt for sale terminates either on the passing 
of a final decree for sale or on 2 compromise being 
made by the parties which has the effect of putting 
an end to the suit. ‘ 

In 4 mortgage suita pro forma defendant in 
whose favour a preliminary decree was passed 
jointly with the plaintiff arrived at an agreement 
with the defendant by which he agreed either to 
abandon a part of hisclaim or had entered into a 
compromise, the effect of which was to extinguish 
the rights that had accrued to the pro forma de- 
fendant by virtue of the preliminary decree for 
sale and both the defendant and the “pro forma 
defendant applied to the Court for such adjustment 
being certified under O. XXII, r. 2, Civil Procedure 
Gode, before the passing ofthe final decree ; 

Held, that as the preliminary decree was not a 
decree capable of execution, the adjustment could not 
be recorded by the Court in accordance with the 
provisions of O. XXI, r. 2, Oivil Procedure “Code. 
‘The applications, however, fell under O. XXII, 
T. l orr, 3, 
of the suit. ; A 

Ex. F. A. from the decision of the Oivil 
Judge, Ktah, dated December 17, 1936. 

Mr. B. Malik, for the Appellant. 

Messrs. S. B. L. Gaur and B.S. Darbari, 
for the Respondent. 


. Iqbal Ahmad, J.—This appeal is directed 


as they were made inthe pendency — 


against the order passed by tne Court below ` 


rejecting an application filed by Ram Niwas, 
appellant, which application purported to 
be an application under O. XXI, r. 2, Civil 
Procedure Code. The facts that led to the 
application just mentioned ale as follows: 
A suit for sale on a mortgage wag filed by 
one Bindeshwari Prasad against three per- 
sons named Ram Niwas (wno is the appel- 
lant before us), Ram ,Sarup and “kam 
Prakash. One Kam Dayal was also im- 
pleaded as a pro forma defentilant in the 
suit. The suit was registered as Suit No. 4 
of 1931. The prayer contained Tn the plaint 
was that a decree for a sale with respect 


to the suortgaged property be passed jointly 
. e 
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in favour of Bindeshwari Prasad an@ Ram 
Dayal. The amount claimed in the suit 
was a sum of Rs, 8,250. On- August 20, 
1931, preliminary decree for sale with 
respect toa sum of Rs. 5,188 was passed 
by the Court in favour of Bindeshwari 
Prasad and Ram Dayal. Two of the de- 
fendants to the suit, viz. Ram Sarup and 
Ram Prakash, filed a first appeal in this 
Court against the preliminary decree pass- 
ed by the trial Court. This Gourt on 
September 8, 1936, modified the preliminary 
decree by ordering that certain properties 
ordered to be sold by that decree be ex- 
‘empted from the liability to sale. On 
December 7, 1936, Ram Dayal fled an appli- 
cation in the Court below stating that an 
adjustment had been arrived at between 
him and Ram Niwas, appellant, with respect 
to his half share in the decretal amount. It 
was stated in the application that in lieu 
of thé sum of Rs. “3,500 that was due to 
him on account of his share in the decree, 
he had agreed to accept in complete satis- 
faction of his share in the decretal amount 
a sum of Rs, 2,100 and that a sum of about 
Rs. 1,800 out of the sum of Rs. 2,100 
had been paid to him. The prayer con- 
tained in the application wis that. the ad- 
justment just menfioned be certified by 
the Court in accordance with the provi- 
sions of O. XXI, r. 2, Civil Procedure 
Oode. On the date on which the applica- 
tion was filed, the Presiding Judge of the 
Court was on leave, with the result that 
the application was not put before him for 
disposal till December 12, 1936. . 

In the meantime one Musammat Sahodra 
who held a usufructuary mortgage against 
Ram Dayal filed a suit in the Court of the 
Munsif of Kasganj for the recovery of a 
certain amount of money. This suit wes 
also filed on December 7, 1936. It is stated 
that Musemmat Sahodra gave up her 
security under the morigage and prayed 
for a simple money decree against Ram 
Dayal. On December v, 1936, Musammat 
Sahodra applied for attachment of the 
preliminary decree passed in favour of 
Bindeshwari Prasad and Ram Dayal so far 
as the interests of Ram Dayal jn the decree 
were concerned, and on the same date 
the learned Mynsif passed an ex parte 
order directing the attachment of the 
decree, “On December 10, 1936, Ram 
Niwas, appellants also applied in the Court 
‘below for adjustmeat referred to above, to 
be certified by the Court in accordance with 

R the provigions of O. XXI, r. 2, Givil Pro- 
cedure Code, On, December 12, 1936, the 


+ . 
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learned Judge rejected the application of 
Ram Dayal with the remark that as half 
of the decretal amount had been attached 
under the orders of the Munsif of Kasganj, 
the application of Ram Dayal could not be 
granted. Having passed this order, the 
learned Judge, on December 17, rejected 
the application of Ram Niwas on the 
ground that as the decree-holder’s appli- 
cation had already been disallowed on 
December 12, Ram Niwas’ application also 
could not be entertained. Ram Niwas 
by the present appeal assails the order just 
mentioned. 

This appeal came up for hesring before 
a Bench of this Court on September 27, 
1938, and Mr. Baleshwari Prasad on that 
date brought it to the notice of tha Bench 
that Musammat Sahodra, his client, was 
vitally interested in the result of this appeal 
and accordingly he prayed that the appeal 
should not be disposed of without implead- 
ing Musammat Sahodra as a party to 
the appeal. The Bench then ordered 
Mr. Baleshwari Prasad to make enquiries 


and then make a statement on the 
question whether or not Musammat 
Sahodra’s suit had been decreed. Mr. 


Baleshwari Prasad has to-day stated before 
us that a decree for a sum in excess of 
Rs. 1,000 has been passed by the Munsif of 
Kasganj in favour of Musammat Sahodra. It 
would appear from the faets stated above 
that Musammat, Sahodra claims to be an 
attaching creditor of the decree in question. 
It cannot, therefore, be disputed that she is 
vitally interested in the result of this 
appeal, but in the view that we have taken 
we consider it unnecessary to implead 
Musammat Sahodra as a party to the 
present appeal. It is clear that O. XXI, 
r. 2, Civil Procedure Code, is confined in 
its operation to decrees that are capable of 
execution. That this is so is manifest from 
the provision contained in the rule as to 
the recording of the adjustment or pay- 
ment by the Court “whose duty it is to 
execute the decree." In the case before us 
no final de¢ree for sale has yet been passed 
and the alleged adjustment was with res- 
pecteto a preliminary decree for sale. A 
preliminary decreeis not a decree capable 
of execution. It therefore follows that the 
alleged adjustment could not be recorded 
by the Court in accordance with the provi- 
sions of O. XXI, r. 2, Civil Procedure Code, 

But we are of the opinion that the appli- 
cation filed by Ram Dayal and by Ram 
Niwas fell within the purview of either 
r.l orr, 3'0f O. XXIII, Givil Procedure 
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Code. „On the passing cf the preliminar 

decree the suit brought by BindeshwarY 
Prisad did not terminate. A sait for sale 
. terminates either on the passing cf a final 
decree for sale or on a comprcmise being 
made by the parties which has the effect 
of putting an end tothe suit. In accord- 
ance with the applications filed by Ram 
Dayal and Ram Niwas, Ram Dayal had 
either agreed to abandon a part of his 
claim or had entered into a compromise, 
the effect of which was to extinguish the 
rights that had accrued to Ram Dayal by 
virtue of the preliminary decree for sale, 
- But at the present stage we refrain from 
making any observation that may have the 
effect of prejudicing the decision of the case 
by the Court below. It is enough to siy 
that the consideration of the applications 
of Ram Dayal and Ram Niwas must be 
approached on the assumption that those 
applications are applications in a pending 
Bult. 
Musammat Sahodra is vitally interested in 
the determination of the questions that will 
engage the attenticn of the Court below 
when that Court proceeds to consider the 
‘applications of Ram Dayal and Ram Niwas. 
We accordingly consider it desirable, parti- 
cularly with a view to bar the door to fur- 
ther litigation. that Musammat Sahodra be 
allowed to have her say in the matter and 
therefore we «have decided to direct the 
Court below to implead Musammat Sahodra 
asa party in the suit and then to decide the 
: two applications of Ram Dayal and Ram 
Niwas. 

- For the reasons given above, we allow 
| this appeal, set aside the order of the Oourt 
below rejecting the application filed by Ram 
Niwas appellant and send the case back to 
that Court with the direction to proceed to 
decide the applications of Ram Daval and 
Ram Niwas with due regard to the obser- 
‘ vations made above. Musammat Sahodra 
will be impleaded as a party to the suit, In 
the circumstances of the present . case, we 
make no order @s to the costs of this appeal. 


8. Case sent back. 
e 
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. MADRAS HIGH COURT 
Appeal No. 449 of 1935 
October 20, 1938 
PANDRANG Row AND KRISHNA3WAMI 
IYENGAR, JJ. 
SA RAMANATHAN OHETTIAR — 
APPRLLANT 
VETSUS 
M. P. PALANIYAPPA CHETTIAR 
AND OTaBRE—RESPONDENTS 

Fraud—Vacating decree on ground of frawtd— 
Knowingly making false allegation in written state- 
ment—Whether amounts to fraud~Remedy.of party 
suffering. 

The allegation of fraud for vacatinga judgment 
must be extraneous to everything which has been 
adjudicated on by the Court and not any fraud 
which has already been dealt with by the Court. 
The making of a false statement knowing it to be 
false inthe written statement cannot be regarded 
as extrinsic to the proceedings in the Oourt. The 
whole of the written statement must be deemed to 
have been cdhsidered by the Court before it pro- 
nounced its judgment and if forsome reason or other 
the Oourt accepted a eertain allegation as true 
which is subsequently alleged tobe false, there is 
no ground for vacating the decree on the ground of 
fraud, The remedy is either by way of appeal or 
by way ofreview. Chinnayye v, Ramanna (2), 
relied on, Kadirvelu Nainar v. Kuppuswami Naicker 
(1), referred to. . 

A. against the decree of the Sub- 


Judge, Devakottai, in O. 8S. No.3 6f 1935. 

Messrs. A. Swaminatha Iyer and S. 
Thayagaraja Iyer, forthe Appellant. 

Messrs. K. Rajah Iyer, N.G. Krishna 
Ayyangar and V. Ramaswamy Iyer, fur the 
Respondents. 

Pandrang Row, J.—This appeal is from 
the decree of the Subordinate Judge of 
Devakottai, dated September 10, 1935, 
declaring that the judgment passed by 
this Court in Appeal No. 400 of 1928 on 
February 13, 1934, reversing the decree of 
the lower Court in O. S. No. 33 of 1927 
was obtained by fraud of the defendant 
in the present suit and was therefore null 
“and void as against the plaintiffs therein. 
O. 8. No. 33 of 1927 was a suit for con- 
tribution by the plaintiffs - based on a 
certain decree passed against two firms, 
namely the M. P. Firm, tfepresented by 
the present plaintifis and the 8. A Firm of 
which the then proprietor was the present 
appellant, 7. e. the defendaft in the 
suit. That’ suit was first of all decreed by 
the Subordinate Judge and whew the 
decree came up in appeal, it was set 
aside on the ground that the joint decree 
on the basis of which : contribution, was 
claimed was not a valid degree as the 
defendant was a minor at the time the 
decreg was passed and was not then 
represented by a guardian’ ade litem anh 


. 
. 
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the suit was remanded for disposal on the 
alternative basis of aright of contribution 
based on the original debt in respect of 
which that joint decree had been made, 
that istoesay, the joint promissory note 
executed on behalf of the two firms to the 
Bank of Rangoon. No doubt the basis of the 
High Court's judgment in appeal was the 
minority of the deferidant at the time the 
decree was passed in the Burma Court 
This minority was alleged by the defendant 
in his written statement and was not 
denied by the plaintifs at any time 
either during the trial or during the 
hearing of the appeal or on their behalf 
‘by their Counsel. The entira argument in 
this Court when that appeal was heard 
was on the admitted footing that the 
defendant wasa minor at the time when 
the decree was passed by the Burma 
Court. It is admitted even in the present 
litigation that the plaintiffs themselves 
honestly believed that the allegation by 
the defendant of his minority at the time 
was true and therefore they didnot take 
the trouble of verifying the truth of that 
allegation. According to them they came to 
know thatethat allegation was false casually 
when they had a talk with certain Ohettiars 
about five months after the High Court's 
decree and when the suit was pending, the 
further enquiry ordered by the High 
Court. No doubt it is now established 


- beyond doubt. that the defendant was not 


a minor at the time but had attained 
majority in December 1999 whereas the 
decree was passed in 1912. The obvious 
course in these circumstances was for the 
plaintiffs to have moved for review of the 
judgment by the High Court. They did not, 
however, take this obvious course but pre- 


ferred for reasons which are difficult to” 
find.to institute a separate suit in the lower ° 


Court itself to set aside the judgment of the 
High Court in appeal as against them- 
selves on the ground that it had been 
obtained hy fratid of the defendant-appel- 
lant in the appeal. The lower Court has 
given a declaration as prayed for and the 
defendant*appeals 

The only point for determinatton in this 
appead is whether the judgment of the 
High Court in app$al dated February 13, 
1934, can be set aside on this ground, 
viz., that it was based on the footing that 
the defendané was “a minor at the time of 
the decree in tho Burma sait which was 
the result of an allegation made by the 
defendant, in his written statement’ and 
repeated by his Counsel in the Appellate 


RAMANATHAN v. PALANIYAPPA (MADR.) 


247 


Court and relied upon in his argument. 
Can this be regarded as frand which 
would vitiate the decree of the High 
Court? We are of opinion that it cannot 
be so regarded. The mere making of 
a false allegation in a written statement 
even with knowledge of its falsity, while 
it would amount to perjury, would not 
necessarily amount to a fraud on the 
Court. The other party had an opportunity 
of knowing what had beer said and if 
any allegation was according to them not 
true, it was open to them to deny itand 
lead evidence on the point. In the pre- 
sent cise what the plaintiffs did was not 
only not to deny itin the trial Court but 
also not to deny it in the Appellate 
Court even when they knew perfectly well 
that the whole judgment was going to be 
reversed on this ground of the minority 
of the defendant at the time of the decree 
in the Burma suit. The fraud which 
vitiates a decree must be something 
extrinsic to the proceedings pending before 
the Court and the mere making of a false 
statement in the pleadings or during 
the examination of witnesses by witnesses 
would not amount to a fraud of the kind 
which vitiates a decree. The Courts are 
there to distinguish truth from falsehood 
so far as pleadings and evidence are 
concerned, and though the Qonrts may be 
mistaken, it cannot be said that the 
making of such “false statements in the 
pleadings crevidence amounts toa fraud 
which vitiates the decree passed by the 
Courts. It is congeded that a decree 
cannot be set aside on the ground that it 
was obtained: by perjured testimony. This 
is laid dowa by the Full Bench in 
Kadirzelu Nainar v. Kuppuswami Naicker 
(1), They approved the reasoning of Sundara 
Ayyar, J.in Chinnayya v. Ramanna (2). It 
is perhaps desirable to quote a few observa- 
tions from: that case: Chinnayya v. 
Ramanna (2),at pages 205 and 207* : 

“The quéstion is what w. uldeamount to fraud 
which would entitle an unsuccessful litigant to get the 
decree vacated. He cannot, it is clear, be allowed 
to get round the rule of res judicata and to prove that 
the judgment given by the Oourt was wrong because 
jt came to a wrong conclusion on the evidence 
before it. It follows frof this that the Court's 
conclusion both on the construction to be put on the 
evidence placed before it and on the inference to be 
drawn from suchevidence as well as on the trust- 


worthiness of the evidence should be regarded as 
final. Ifthe Court acts erroneously in forming its 

(1) 41 M 743; 45 Ind. Oas. 774; A I R1919 Mad. 
1044; 34 M L J 590 (F Bj. 

(2) 33 M 203; 19 Ind. Oas. 579; A. IR 1916 Mad. 
364; 95 ML J 288. 

*Pages of 38 M.—[ Hd]. 
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judgment on any of these matters, the proper remedy 
is to” invoke the help of the appellate tribunal 
where an appeal isallowed by law. Another modeof 
rectifying an errcnegus judgment is to apply for 
review of judgment, The unsuccessful party has 
in such an application, an opportunity to adduce any 
evidence which he failed to adduce at the hearing 
and which-he could not,-with all proper diligence, 
have then adduced. Jt cannot be doubted that, in 
such cases, he cannot institute a fresh suit to get 
the judgment vacated. The allegation of fraud for 
vacating a judgment therefore must be extraneous to 
everything which has been adjudicated on by the 
Oourt and not any fraud which has already been dealt 
with by the Oourt ™ i 

In the present case the making of a 
false statement knowing it to be false in 
the written statement cannot be regarded 
as extrinsic to the proceedings in the 
Court. The whole of the written state- 
ment must be deemed to have been con- 
sidered by the Court before it pronounced 
ifs judgment and if for some reason or 
other the Oourt accepted a certain 
allegation as true which is subsequently 
alleged to be false, there is no ground for 
vacating the decree on the ground of fraud. 
The remedy is as pointed out in Chinnayya 
v. Ramanna (2), either by way of appeal 
or by way of review. In this case the 
plaintifis themselves are to blame for not 
contradicting the allegation on which 
everything depended in the appeal when 
the appeal was being argued. It is more 
their carelessness than the recklessness of 
the defendant-appellant that was responsi- 
ble for the decision agajnst them by the 
Appellate Court. In any case there was 
no fraud in our opinion of the kind which 
alone can vVitiate a decree passed by a 
Court. For these reasons, the appeal must 
be allowed and the decree of the Court 
below set aside and the suit dismissed 
with costa in both the Courts. 

N “Ba Appeal allowed. 


CALCUTTA HIGH COURT 
Oivil Rule No. 51 of 1938 
August 5, 1938 
M. O. Guosz AND B. K. Muxaersna, JJ. 
NISHI KANTA DAS THAKUR anp 
ANOTHBR—CREDITORS— PETITIONERS 
Vergus 
PRAMATH NATH DAS AND ANOTHER 
a — OPPOSITE Party r 
Administration— Suit by one creditor for adminis- 
tration of estate of deceased — Other creditors made 
party defendants—Written statements by them claim- 
ing certain amounts — Court granting dividends on 
basis of certain percentage —Court-fees payable by 
these creditare, are not on entire amount of claim but 
on stim actually payable—Interpretation of Statutes— 


(J 
NISHI KANTA DAS THARUB V..PRAMATA NaTH pas (GAL) 


oe 


18010 


Fisgal enactment —Court Fees Act—Cannot be extend- 
edbyanalogy—Analogy between account suit and 
administration suit, 

The Oourt Fees Act isa fiscal enactment, and like 
all fiscal statutes, it must be construed strictly in 
favour of the subject and .mustnot be extended by 
analogy. s 

In a suit for administration by a creditor till the 
decree is passed, it is the plaintiff who isthe dominus 
litis and has the carriage and conduct of the pro- 
ceedings. No other person, whatever his interest 
may be, can be said tc occupy the position of a 
plaintiff up to that stage at any rate. An administra- 
tion suit is analogous to an account suitup toa 
certain stage only, and thatthe two are not identical 
for all purposes, at least, so far as the ultimate deci- 
sion of the Court is concerned. The account suit 
ends ina decree fora specific sum of money be itin 
favour of the plaintiff or in favour of the defendant, 
There is no duty cast upon the Court in such cases to 
have anything to do withthe realization of the assets 
ofthe debtor and the distribution of the same 
amongst the creditors. Anadministration suit on 
the other hand, partakes to some extsnt of the nature 
of an insolvency or winding up proceedings, The 
Court here realizes the assetsin such way as it 
thinks proper; it marshalls these assets, according to 
the 1ules of administration and distributes them 
among all the creditors in the way recognized in 
insolvency proceedings. 

Where therefore, in a suit bya creditor for ad- 
ministration of the estate of the deceased debtor, 
other creditors are impleadedas party defendants 
before the preliminary decree and they set out in 
their written statements their claim | against the 
estate aggregating to certain sum and the Court 
allows certain dividends to be paid to the creditors 
on the basis of certain percentage upon the sums 
found to be dueto them, those creditors cannot be 
ordered to pay court-fees upon the entire amount of 
their claim, irrespective of whatare being paid tu 
them as dividends, 
Bose v. Manindra Chandra Nandi (1) held obiter and 
distinguished. 


C. Rule issued from the order of the 
Second Oourt Sub-Judge, Dacca, dated 
August 30, 1937. 

Messrs. Jitendra Kumar Guha, Rama 
Prosad Mukherjee and Surajit Chandra 
Lahiry, for the Petitioners. 


Mr. Abul Quasem, for the Opposite 


° Party. 


M. C. Ghose, J —This is an application 
under s. 115, Oivil Procedure Code, by 
defendants No. 19 and 19-Ka in an adminis» 
tration suit. The plaintiff instituted a suit 
against defendant No. 1 for the adminis- 
tration of the estate of his deceased father. 
The other creditors including the present 
petitionets were made defendants in 
the said suit. The petitioners 
proved that the decesbed owed to them 
a sum of over Rs. 18,000. e The claim 
was accepted as correct by the Court. 
Then a certain Pleader of ® Dacca was 
appointed a Receiver. .He collected a 
certain amount of money and deposited it 
in Odurt, whereupon the Court .on Febre 


Observation in Shashkibhusan 
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ary 20, 1987, directed distributton of 
dividends to the extent of 74 per cent. 
of their claims “to the creditors whose 
claims had been proved, The Receiver 


then asked the creditors to take their dues. 


after paying proper court-fees in Court. 
The petitioners stated in reply that they 
were not liable to pay court-fees on the 
entire claim, inasmuch as the estate of 
the debtor would not be sufficient to meet 
the claims of the creditors in full, and 
that if they areto pay any ccurtefee at 
all, it should be paid on the smount 
actually distributed to them. The Court 
by its Order No. 240, dated August 30, 
1937, directed these petilioners to pay 
court-fees on their entire claim, namely 
a sumover Rs 18,000. 


Upon hearing the learned Advocates for 
the petitioners, for the Receiver and the 
learned Senior Gevernment Pleader on 
behalf of the Crown, it appears that the 
order of the Court below in directing the 
petiticners to pay court-feeg on the sum 
of Rs. 18,000 is unjust and inequitable. 
These petitioners were not the plaintiffs in 
the suit. They were creditors of the 
deceascd person and they were summoned 
as defendants ang asked to state their 
claims. They stated their claims in full, 
though they knew that the estate of the 
deceased was not sufficient to pay their 
claims in full. Under O. XX, r. 13 (2), 
Civil Procedure Code, in such an adminis- 
tration suit the Court will observe the 
same rules as to the respective rights of 
the creditors as may be in force for the 
time being with respect tothe estate of a 
person adjudged insolvent, If the petitioners 
had been the plaintiffs and made a 
claim to get the sum of Rs. 18,000 out ef 
the estate of the deceased, they would 
certainly be found liable to pay court-fees 
on thesum of Rs. 18,0U0. But they have 
not done so and it is, in my opinion, 
unjust and inequitable to call upon them 
to pay court-fees on that sum while offer- 
ing them a dividend to the extent of 
73 per cent. of their claim, Having regard 
to the claims of the fiscal aythorities on 
the one hand and fair dealing towards the 
petitioners, who were the defendant- 
creditors in an administration suit on 
the other,” the proper order would be that 
the «lefendgnt-petitioners ought not to be 
called on to pay court-fees on any sum 
beyond what they are paid. The Rule is 
according]y made absolute on these terms 

“with costs, hearing-fee being assessed at 
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two gcld mohurs. The Receiver’s costs will 
be paid out cf the estate. 

B. K. Mukherjea, J.—I agree with my 
learned brother in the order that has been 
passed by him. The petitioners before us 
are two of the creditors-defendants in a 
suit commenced by another set of creditors 
for administration of the estate of a 
deceased debtor who is now represented 
by defendant No.1. Both these petitioners 
were impleaded as parties defendants 
befcre the preliminary decree, which was 
passed on September 28, 1934. They set 
out in their written statements their claims 
against the estate of the deceased aggre- 
gating to more than Rs 18,000, and the 
preliminary decree, besides containing 
other directions, declared, in general 
terms, that the claims of the creditors 
were proved. One Babu Amulya Mohan 
Ray was appointed as a Receiver to carry 
on the administration of the estate in 
pursuance cf the directions contained in 
the preliminary decree. By an order of the 
Court dated February 2%, 1937, the 
Subordinate Judge allowed certain 
dividends to be paid to the creditors ona 
basis of 74 per cent. upon the amounts 
found to have been due to them, The 
petitioners received notices from the 
Receiver asking them to receive the 
amounts declared in their shares 
amounting to about Rs. 1400 on payment 
of proper coart-fees. The petitioners, 
as the records of the Subordinate Judge 
show, declared their willingness to pay 
court-fees on the actual amounts they were 
going to receive as dividends, but they 
were willing to pay court-fees upon the 
entire amount of their claims, irrespective 
of what were being paid to them as 
dividends. The matter came up before 
the Court on a reference made by the 
Receiver and the Court decided the point 
against the petitioners and in favour of 
the Receiver. It is this order which we 
have been invited to revise, 

In this matter, as a question of revenue 
was involved, we had besides hearing the 
Advccates on both sides, had the advantage 
of having an ‘able argument addressed to 
us by Mr, Rama *Prosad Mukherjee, the 
Senipr Government Pleader, who appeared 
for the Crown. It has been ‘contended 
before us by the Senior Government 
Pleader that the petitioners, though 
defendants in the administration suit, 
were in the position of plaintiffs and they 
would have topay ad valorem. court-fees 
on the claims they made, asif they were 
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plaints for recovery of specific sums of 
money, It is contended further that the 
court fees sought to be recovered from 
them, could be realized on the analogy 
of s. 11, Court Fees Act. Oa the other 
hand, it is argued on behalf of the 
petitioners that there is no provision in 
Court Fees Act covering a cage of this 
description, and asthe Act is a fiscal 
statute, it must be construed strictly and 
cannot be applied by analogy. 

Now, it cannot be disputed that an 
administration suit is, at its inception, a 
suit for accounts. What is sought for 
really, is an application of the assets left 
by the deceased debtor for settlement of 
all the amounts due to the creditors. It 
is the Court which takes upon itself the 
task of an administrator and it collects 
the assets which are then marshalled and 
distributed among the various creditors. 
At the same time it would not be correct 
to say that the plaintiff instituted the suit 
on behalf of and representing all the 
creditors. If that were so, no question of 
payment of court-fees by the other credi- 
tors would arise. As observed by Sir 
Asutosh Mukerjee in Shashibhusan Bose v. 
Mahindra Chandra Nandi (1), that once 
a decree is passedin an administration 
suit, the creditcrs other than the plaintiff, 
can come in under the decree and on 
proof of their’ debts, obtain satisfaction 
of their demands. If hey decline to 
come in, they would be excluded from 
the benefit of the decree, thogh they 
would be bound by the acts done under 
the authority of the Oourt. The learned 


Judge observed at the same time that : 
“Although such is the nature of the suit, it is well- 
settled that where one creditor sues on behalf of 
himself and the others for administration of the state 
of the debtor, the defendant may, at any time 
before judgment, have the action dismissed on 
payment of the plaintiff's debt and all the costs of the 


action.” , 

Till therefore the decree passed it is 
the plaintiff whois the dominus litis and 
has the carriage and conduct of the pro- 
ceedings. No other person, whatever his 
interest may he, Cin be said to occupy 
the position of a plaintiff up to that stego at 
any rate. Itis the plaintiff who can aban- 
don or compromise the suitin any way 
and so far asthe other creditors are con- 
cerned, it seems to be well settled now that 
they cannot avoid limitation with regard 
to their own debts simply bscause the 
administration suit is commenced, unless a 

. 


(1) 44 O 890; 38 Ind. Cas. 835; A I R19181 Cal. 
883; 24 CLJ 448; 210 WN 310, 
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decrees has actually been passed. The decree 
once passed, would certainly be binding on 
all the creditors and the rules laid down 
under O. XXI, r. 13, Civil Procedure Oode, 
make it clear that the Oourt is to apply the 
principle of insolvency laws in distributing 
the assets actually~ realized, among the 
various creditors of the deceased. The ques- 
tion now is whether a creditor-defondant in 
whose favour the decree in the administra- 
tion suit has been made is bound to pay 
court fees at all and if so at what stage. So 
far as the present case is concerned, the peti- 
tioners before us put forward their claims 
in their written statements. As I have said 
before, they could not be regarded as plain- 
tifs, at any rate at that stage and it would 
be doing violence to the language of the sec- 
tion if itis said that the written statement 
put in by these petitioners was a plaint for 
recovery of money. ; 

Mr. Mukherjee has*drawn our attention 
to the decisions of tbe Allahabad High 
Court in Parmanand v. Jagat Narain (2), 
and Ram Charan v, Bulagi (3), as authori- 
ties for showing that in a suit for 
accounts between partners or between a 
principal aud an agent, if it is pyoved, on 
taking of accounts, that there is a balance 
due to the defendants, the Court can and 
should in such cases pass a decree in favour 
of the defendant after taking from him the 
requisite court-fees. This principle need not 
be disputed, but ia my opinion, itis of no 
real assistance in the present case. If a 
decree for a specific sum of money is made 
in favour of a defendant as a result of 
accounting between him and the plaintiff, 
ke may beregarded as a plaintiff in a cross: 
suit for recovery of that sum of money and 
may be asked to put in the proper court- 
gees payable on that amount. But in an 
administration suit, no decree for any spe- 
cific sum of money can be passed in favour 
of the creditors. A preliminary decree in 
such cases, as Appx. D, Furm 17, Sch. I, 
Civil Procedure Code, shows,. should direct 
a taking of accounts a3 to what was actually 
due to the plaintiff and other creditors by 
the estate of the deceased and it would con- 
tain directions as well as to the realization 
of assets by sale or such other means as 
the Court thinks proper.. It seems to me 
that an administration suit is analogous to 
an account suit up to a certain ‘stage only, 
and thatthe two are not mr ae for all 
purposes, at least, so far as the ultimate 


(2) 32 A 525; 6 Ind. Oas. 162; 7 A L J 543. » 

(3) 4 A 858: 83 Ind. Oas. 880; A I «R 1924 All, 
854; 22 A LJ 783. A j i 
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decision of the Court is concerned.» The 
account suit ends in a decree for a specific 
sum of money be it in favour of the plaintiff 
or in favour of the defendant. There is no 
duty cast upon the Court in such cases to 
have anfthing to do with the realization of 
the assets of the debtor and the distribu- 
tion of the same amongst the creditors. An 
administration suit on the other hand, par- 
takes to some extent of the nature of an 
inSolvency or winding up proceedings. The 
Court here realizes the assets in such way 
as it thinks proper; it marshalls these 
assets, according to the rules of adminis- 
tration and distributes them among all the 
Creditors in the way recognized in insol- 
vency proceeding. This, in my opinion, 
makes a fundamental distinction between 
an administration cuit and an account suit 
and we cannot say, on the analogy of an 
account suit that the defendant crediior is 
to be regarded as a plaintiff in a cross- 
claim for the whole amount that he actu- 
ally claims in the proceedings even though, 
after due administration, he may be 
entitled to a very small fraction of tke 
same. There is no such provision in the 
Court Fees Act and in my opinion the 
extreme “contention raised by Mr. Mukher- 
jea that the -defendgnis-creditcrs must pay 
the court-fees upon ihe full amount of 
their claims as made in their written state- 
ments is not tenable. 

The trial Judge based his decision upon 
the observation of Sir Asutosh Mookerjee in 
Shashibhusan Bose v. Manindra Chandra 
Nandi (1), which has been referred to 
above. That was a case where the question 
arose as to what were the court-fees pay- 
able by the plaintif in an administration 
suit. The trial Court, whose order was set 
aside by this Court, was of opinion thaj 
the plaintif should pay court-fees upon a, 
calculation of the total debts due to all the 
creditors by the deceasad debtor and for 
the ascertainment of which evidence was 
directed to be adduced at that stage. The 
plaintiff in that suit had valued it at Rs. 1,540 
which was the sum due to him. It 
was held by the learned Judges that a suit 
for administration was a suit for accounts 
and consequently it was permissible on the 
part of the plaintit. to mention any value 
he liked and he was not bound to pay full 
court-fees on the total amount of debts 
that might be due, upon the estate of tbe 
deceased. Pt was argued on behalf of the 
Crown which was represented in that case 
that if the plaintiff was allowed tavalue 
the suit ac€ording to the relief he sought, 

. . 
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the revenue of the Orown might suffer as 
the other creditors of the dabtor would, in 
that case, obtain relief without payment of 
proper court feces. In answer to that it was 
observed by Sir Asutosh Mukerjee that 
there need nut be any such apprehension at 
all. It was said by the learned Judge that: 

“After the preliminary decree has been made and 
creditors have been invited to establish their claims, 
if any, against the debtor, each creditor who puts 
forward a claim, not already transformed into a 
judgment-debt, may well be required to pay, court- 
fees ad valorem on his application; as if it were a 
plaint in a suit for the recovery of the sum he claims. 
Such a procedure can be sustained on the analogy 
of s, 11, Court Fees Act.” 


The observation is undoubtedly an obiter 
and has been held to he so in Ramaswami 
Ayyar v. Kangaswami Ayyar (4), though 
I must say that an expressicn of opinion 
on a Judge of the eminence of Sir Asutosh 
Mukerjee is entitled to the highest respect, 
To me it seems that it was a mere sugges- 
tion thrown out by the learned Judge as 
athing to be considered by the Court in 
cases where this matter would come up 
for decision. It was not, however, his con- 
sidered opinion upon the point as the case 
did not require any decision on that point 
at all and he did not purport to decide it 
finally. lt seems to me that even taking 
the observations as itis, the decision of 
the Court below cannot be justified. The 
observation contemplates a case where 
after a preliminary decree sis passed, an 
advertisement ig, issued, inviting creditors 
who ex hypothest were not parties to the 
suit to lodge their claims with a view to 
have their dues ascertained. In such cases, 
it is said, the claim may be considered as 
a plaint for recovery of money. Whether 
this proposition is right cr wrong, the cir- 
cumstances that are present here do not 
certainly attract the operation of this prin- 
ciple. Here the petitioners before us were 
parties-defendants before the preliminary 
decree was passed and they have not, after 
the decree was passed, come up before the 
Oourt tg have any adjudication of their 


claims No claims have betn preferred by 
them on the basis of the preliminary 
decree, and the observation of Sir Asutosh 


Mukemjee referred to above is not appli- 
cable in this case. e . 

In my opinion 8 11, Court Fees Act, can. 
not al$o be invoked to support the decision 
of the Court below. Mr. Mukerjee hag 
drawn our attention to the amended pro- 
visions of s. 11, Court Fees Act, as it obtains 

(4) 55 M 26; 134 Ind. Cas. 1137; AI R 1931 Mad. 


683;61M L J 933; 34 L W 429; (1932) M W N 916; 
Ind, Rul. (1932) Mbd. 1, 
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in Bengal. It is conceded that its wording 
does not include a suit fur administration 
but it is said that the words “a suit for 
accounts” are sufficiently comprehensive to 
include an administration suit as well. As 
I have said already, the two are not iden- 
jical and even though on certain points 
there is resemblance between them, the 
analogy is not complete. . Even if it be 
regarded asa suit for accounts. we have to 
construe the word ‘plaintiff’ as used in 
s. 11 to mean the defendant as well and if 
we are prepared to do that, it is difficult to 
say in the facts of the present case that 
any court-fee has been paid by the peti- 
fioners which has exceeded the actual claim 
to which the Court has found they are 
ultimately entitled. Having regard to the 
nature of the decree that is passed in a 
suit for administration, it is difficult also to 
say that any relief has been given in excess 
of what the plaintiff or the defendant 
claimed in the suit itself. At the top of 
all, we must construe a fiscal statute in 
favour of the subject and must not extend 
it by analogy. I am therefore of the 
opinion that the petitioners were not bound 
to pay court-fees on the entire amount 
which they claimed against the eatate of 
the deceased and the decision of the Sub- 
ordinate Judge to that effect must be set 
aside. : 

As I hava already pointed out, the peii- 
tions1s did not dispate their liability to 
pay court-fees on the ‘actual amount of 
dividends that was allowed to them by the 
Court. It may be said that this was a 
decree for money for the said amount 
passed in favour of the defendants. There 
has, however, been no final decree passed in 
the case as yet, and I am told that other 
dividends might be declared befora the 
final decree is made. I do not know of any 
provision in the Oourt Fees Act under 
which court-fees are leviable in instalments 
as dividends are declared from time to 
tims. The proper time to levy court-fees 
might arise if at all when the amount pay- 
able to the defendant is finally ascertained. 
As, however, the petitioners did not raise 
this question und admitted their ljability 
to pay these amoungs, I agree. on that 
ground alone, in the order which has been 
made hy my learned brother Without 
deciding this matter finally in the present 
case. The result is that the rule is made 
absolute with costs; hearing fee two gold 
mohurs. The Receivers costs will be paid 
-out of the estate. | 

De Rule made absolute. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Miscellaneous Case No, 50 of 1938 
December 17, 1938 
ALMOND, J. C. AND MIR AHMAD, J. 

In re SANT SINGH SARDAR RATTAN 
SINGH, PRINTER, EDITOR AND 
PUBLISHER op Sarhadi Sikh 
Samachar, PESHA WAR—PETITIONER 

Press (Bmergency Powers) Act (XXIII of 1931), 
ss. 23,4 (1), cls. (d) and (h}—Limitation underss, 23 
—Application under s. 23, nature of—Period of 
two months expiring when High Court closed for 
civil work—Application on re-opening’ day is in 
time—Held article did not fall under s. 4 (1) el. (d) 
or cl. (h). 

The proceedings under s. 23 ofthe Act XXIII of 
1931, are in the nature ofcivil proceedings and the 
applications thereunder are treated as miscellaneous 
civil applications. Oonsequently when the period of 
two months for applying under s. 23 to set aside 
an order made under s.7 expires on a day when 
the High Oowrt is closed so far as civil work is 
concerned, such application if made onthe day 
when the High Court re-gpens will be in time. 

Held, after considering the article in question 
and the criticism therein that there was nothing 
in it which might be takento bring into hatréd or 
contempt His Majesty or the Government establish- 
ed by law in British India orto excite feelings or 
hatred between two classes of His Majesty's subjects. 
It was an honest criticism offered witha view to 
persuade the Government to take gpme drastic 
action in Waziristan in order to stop kidnapping 
and raids. It could not be said for a moment that 
in doingso theauthor $f the article had any 
malice or was tryingto biiag the Government into 
disrepute. The article did not, therefore, fall under 
s. 4 (1), cl. (dor cl, (kh) of the Press (Emergency 
Powers) Act. 


Lala Charanjit Lal, for the Petitioner. 


Sardar Raja Singh, Advovate-General, 
for the Local Government. 


Mir Ahmad, J.—Under s. 7 (3), Press 
(Emergency Powers) Act (XXIL of 1931) 
the Provincial Goverament has the power to 


ecail upon the publisher of any newspaper 
atO i 


deposit with the Magistrate: within 
whose jurisdiction the newspaper is pub- 
lisned security not less than Rs. 500 and 
no; more than Rs. 3,000 if the newspaper” 
has published any words. which fall within: 
the ambit of s. 4 of the same Act as 
amended by s. 16, Criminal Law Amend- 
ment Act (XXIII of 1932). Under these 
powers the Provincial Government of the 
N.-W. P. has on July 27, 1938, issued a 
notice to the publisher of. Sarhadi Sikh 
Samachar calling upon him to deposit the 
security of Rs. 500 before Aukast 10, 1938. 
The reason given in the notice was that in 
the issue oftne paper dated June 29, 1338 

there were words which fall within th’ 
purview of s. 4 (1) (d) and (h). „For facilit 

of reference, the sub-clauses areireproduc® 
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as follows: 

“(d) to bring into hatred or contempt His Majesty 
or the Government established by law in British 
India or the administration of justica in British 
India or any class or section of His Majesty's 
subjects in British India, or to excite disaffection 
towards His Majesty or the said Government; (A) 
to promote*feelings of enmity or hatred between 
different classes of His Majesty's subjects.” 

We may note that the following Expla- 
nations also occur in this sub-section. 

“Haplanation 2.—Comments expressing disappro- 
batipn of the measures of the Government with a 
view to obtain their alteration by lawful means 
without exciting or attempting to excite hatred, 
contempt or disaffection shall not be deemed to be 
of the nature described in cl. (d) of this sub- 
section.” 

Explanation 3.~-Oomments expressing disappro- 
bation of the administrative or other action of the 
Government without exciting or attempting to 
excite hatred, contempt or disaffection, shall not 
be deemed to be of the nature described in cl. (d) 
of thie sub-section. 

Explanation 4.—Words pointing „out, without 
malicious intention and with an honest view to 
their removal, matters which are producing or have 
a tendency to produce feeMings of enmity or hatred 
between different classes of His Majesty's subjects 
shall not be deemed to be words of the nature 
described in cl. (h) of this sub-section.” 

Under s. 23, Press (Emergency Powers) 
Act, the publisher of a newspaper who has 
been ordered to deposit security under 
s. 7 (3) ef the Act has a right within 
two months from the date of such order 
to r 

“apply to the High Court for the local area in 
which sach order was made to set aside such 
order and the High Court shall decide if the news- 
PAPEr........i2 respect of which the order was made 
did or did not contain any words..... of the nature 
described in s. 4, su bes. (1),” 


The publisher of Sarhadi Sikh Samachar 
has, therefore, presented an application to 
this Court with the request that the order 
of July 27, 1938, should be set aside. This 
application was instituted on October 4, 
1938. A notice was issued to the Advocate-» 
General and to the Obief Secretary of the, 
Government of this Province by this Court, 
The Advocate-General has entered appear- 
ance on behalf of the Provincial Govern- 
rent and has raised the objection that the 
petition is time-barred. li was urged that 
it was necessary that the application should 
have been presented within. two months 
from the date of the order (thgt is to say 
by September 27, 1938). The objection 
was Met by the reply that this Court was 
closed for all civil. work during the month 
of Septembér and: that the petition was 
therefore filed on ehe first day on which it 
opened after the September vacations, viz. 
on October 4, 1938. The proceedings under 
B, 23 of the Act XXII of 1931 are obviously 
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in the nature of civil proceedings, for High 
Court has been dened in s. 2, sub-cl. 3 
as, 
“the highest Oivil Court of Appeal for any local 
area except in the case of the Province of Coorg 
where it means the High Court of Judicature at 
Madras,” f A 

In s. 27 of the Act the High Court is 
required to frame rules to regulate the pro- 
cedure for entertaining applications under 
s. 23 and it has been laid down that: 

“until such rules are framed, the practice of such 
Court in proceedings other than suits and appeals 
shall apply, so far as may be practicable, to such 
applications.” 

This in other words means that they 
shall be treated as miscellaneous civil appli- 
cations. Now this Oourt was closed during 
the month of September so far as civil 
work was concerned, and the application 
even if brought to the Court could not have 
been accepted dwing that month. Section 4, 
Limitation Act, jays down that if the period 
of limitation expires on a day when the 
Court is closed, the suit, appeal or applica- 
tion may be presented on the day on which 
the Court opens. Section 29 of the same 
Act makes this s. 4applicable to proceedings 
under special and lccal laws. Section 10, 
General Clauses Act (all India) or of the 
N.-W. F. P. General Clauses Act, 1932, also 
runs thus: 

“Where by any Act, any act or proceeding is 
directed or allowed to be done or taken in any 
Court or office on a certain day or within a pre- 
scribed period, then, if the Court or office 1s closed 
on that day or the last day of the prescribed 
period, the act or pmoceedings shall be considered 
as done or taken in duo time, if it is done or taken 
on the next day afterwards on which the Court or 
office is open. Provided that nothing in this 
section shall apply to any act or proceeding to which 
the Limitation Act, 1908, applies.” | 

The Court being closed on September 27, 
1938, the application could, under s, 4, 
Limitation Act, be presented cn the first 
day on which this Court opened, 2. e. 
October 4, 1938. Oonsequently we hold 
that the application was presented within 
time. Turning to the merits of the case, we 
reproduce in extenso the article which has 
been declared to have gontravened the 
provisions of s. 4 (1) (d) and (h). The 
following is the text of that article: 

BOMBING ON THE FRONTIER 

“Questions are often asked in the Parliament that 
bombing on the Frontier is against civilisation., 
The real difficulty lies in the fact that the mem- 
bers who ask these questions have no knowledge of 
Indian affairs and are little acquained with the 
mentality of the Pathans, residing in the Tribal 
Territory. The regrettable thing is that on the one 
hand these members sympathize with China and 
Abyssinia and on the other hand criticise the 
policy of the Government of India. Japan and 
Italy ara condemned for their cruelty in bombing 
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the “people of Ohina and Abyssinia, Does not the 
same stete of affairs exist on the Frontier? The 
poor and helpless Hindus and Sikhs are being con- 
stantly kindnapped into the Tribal Territory by 
these cruel Pathans and even orphan children and 
women arenot spared. They are tortured and then 
let off on payment of Rs 2,000 or Rs. 2,080 as 
ransom. The Muslim population on the Frontier is 
92 per cent. and the Hindus and Sikhs number about 
8 per cent. Butso far as kidnapping and looting is con- 
cerned, our share is even morethan 92 per cent, A few 
years ago Miss Ellis was kidnapped. Forces were 
immediately sent and series of questions were 
asked in the Parliament, The Government of India 
was requested to take drastic measures. ` If this 
principle could be applied in the case of Miss Ellis, 
why not in the case of the four Hindu girls of 
Umar Tittar Khel? Is it because they are Hindus ? 

In my opinion even the policy of giving 24 
hours’ warning is wrong. Ifa man commits an act 
of cruelty he must suffer for it. Bombing should 
be done without any warning so that it may serve 
as adeterrent tocruel persons. Religious fanatics 
frequently murder Hindus and Sikhs and abscond 
into the Tribal Territory. With folded hands I 
pray to Hon'ble Dr. Khan Sahib that the area 
where the outlaws take shelter, should be razed to 
the ground by bombing. If thisis done I can say 
with certainty that all the outlaws will be sent 
back to the British territory within 24-hours and 
in future no one will dare to abscond and murders 
will almost come toan end.” , 

We have carefully considered the cri- 
ticism and we do not see anything in it 
which might be taken to bring into batred 
or contempt His Majesty or the Govern- 
ment established by law in Brilish India 
or to excite feelings or hatred between two 
classes of His Majesty’s subjects. In our 
opinion it is gn honest criticiem offered 
with a view to persuade the Government 
to take some drastic actfon in Waziristan 
in order to stop kidnapping and raids. It 
cannot be said for 8 moment that in doing 
so the author of the article had any malice 
or was trying to bring.-the Government into 
disrepute. We, therefore, accept the petition 
and set aside the order of the Provincial 
Government. We 

D, -Petition accepted. 


ee 


LAHORE HIGH COURT 
Letters Patent Appeal No. 47 of 4938 
March 24, 1938 
Young, O J, AND Tex OHAND, J. 
Lala MULK RAJ BHALLA— 
APPELLANT g 
À versus 
OFFICIAL LIQUIDATOR cr Taw 
PEOPLES BANK or NORTHERN INDIA, 
Lrp., LAHORE—Respronpent 
Companies Act (VII of 1313), ss. 235, 202—Ap- 
plication under s.235 by Liquidator—Proceedings, 
whether judicial—Provistons of Civil Procedure 
Gode (Act V of 1908), if applicable—Liquidator not 
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stating specific amount claimed~Hssentials to be 
mentiened—Names of certain persons added sub- 
sequently but documents relating to them filed later 
on—Date of application against these persons—High 
Court holding petition matntainable—Order, if 
aeppealable—Particulars on which claim ts based or 
sums sought to be recovered not menlioned— Petition 
not accompanied by affidavit—Proceedingsyif defec- 
tive— Matters alleged against certain persons entire- 
ly different from those alleged against others— 
Claims against ail cannot be tried jointly—Civil Pro- 
cedure Code (Act V of 1908), O. II, r. 6. 

Per Monroe, J.—Au application under s 235, 
Companies Act, is iu. the nature of a plaint put 
the provisions of the Civil Procedure Oode, are 
inapplicable to it, because express provision for 
its contents and the formalities connected with it 
are provided for by the Oompanies Act, and the 
rules made thereunder. Reference under s, 28 of 
Act VII of 1870;-17 All. 238 (6), dissented from. [p. 
258, col. 2,} 

A provision of the Oivil Procedure Code, cannot 
be made applicable to proceedings under an Act, 
if that provision is inconsistent with the procedure 
prescribed by the Act. jibid.] 

The rules made under s. 235, do not require the 
liquidator presenting anapplication unders, 235, 
to the High Court, to state specific sum claimed by 
the Official Liquidator, afd his application is not 
bad in law if he omits to do so. The Liquidator must 
bring the facts on which his claim is based to the 
notice of the Court; the amount of the compensa- 
tion is to be assessed, not by the Liquidator but 
by the Oourts after a consideration of the whole cir- 
cumstances. [p. 260, col 1.] 

{Case-law discussed ] 

When in an application under s. 235, t$ the High 
Court, the names of certain persons are added sub- 
s:quently, but documents relating to them which 
taken together fulfil the requirements of the rule 
framed under s. 235, are not filed at the time.but later 
on, the date of the application against the added 
defendants is the date on which the documents are 
filed. 

Per Young, C. J. and Tek Chand, J., in Letters, 
Patent Appeal.—Section 202, Companies Act, is very 
wide in its terms and permits appeals “from any 
order or decision made, or given, inthe matter of 
the winding up" Provided such order -finally de- 
cides a dispute between the parties or deprives the 
appellant of a substantial and important right and 
is not a mere formal and interlocutory order the 
last part of the section merely regulates the proce- 
ure to be followed in the presentation and hearing 
of such appeals. [p. 263, col. 2.] 


Where the High Court passes an order holding 
the application under s. 495, presented by the 
Liquidator against certain persons, to be maintain- 
able, the order isnot of a merely formal or minis- 
terial character but {finally decidee points between 
the parties relating to substantial and important 
rights and is, therefore, appealable under s. 202, 
Companies Act, and the aggrieved party is entitled 
to appeal to a Division Bench under cl. 10, of the 
Letters Patett (Lah.) Sansar Chand v. Punjab 
Industrial Bank, Ltd. Lahore (14), followed,e Har, 
Kishen Lal v. Saraswati ekam (15), Amritsar 
National Banking Co., Ltd, v. Mohan Lal (16), 
De'Souza v. S. B. Biilimoria (17) afd Kesavaloo 
Naidu v. Murugappa Mudali ib), relied on, Santi 
Lal v. India Exchange Bank, Lahose (19), distin- 
guished. jp, 265, col. 1.J 

Neither s. 235, Oompanies Act, nor the Rules 
framed,thereunder require that the sum claimed by 
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the Liquidator from sa director or officer of the 
company should be specifically stated in the petition. 
Similarly the rules do not require that the affidavit 
should be filed along with the petition, or that, if 
it isnot so filed, itcannot be received ata later 
date. Oonsequently where a petition undere, 235, does 
not state the sum sought to be recovered from the 
persons against whom the petition is presented and 
is not supported by affidavit, the absence of these 
do not render the proceedings defective 

Where in such proceedings the matters alleged 
against some of the persons are subject-matter of 
the investigation agaiust others, the claims against 
all, cannot be tried jointly on principle underlying 
O. II, r. 6, Civil Procedure Code, there being no 
common unity between them, 


L. P. A.. against an order of Mr. 
Justice Monroe in Civil Original Case No. 37 
of 1935, decided on February 17, 1938, 


Civtzn ORIGINAL Oase No. 37 of 1935 

Monroe, J.—In this appiication instilu- 
ted by the Official Liquidator of the Peoples 
Bank of Northern India, Ltd. tin Liquida- 
tion) under 8. 235, Companies Act, three 
preliminary issues have been settled and 
discussed ; 

“1, Is the petition under s. 235, Companies Act, 
in the nature of a plaint and must it be in accord- 
ance With the provisions of the Code of Oivil Pro- 
cedure ? 

_2, Do the petitions which have been filed, collec- 
tively or individually, constitute a valid plaint or 
statement Bf claim ? 

3, Is one joint trial of the claims against all the 
respondents joined in *the petition permissible in 
law, the ‘allegations against each of them being 
distinct-and based on separate acts of misfeasance ?” 


- It is necessary, in the first place, to 
examine. the documents which have been 
filed. On July 1, 1935, a document en- 
titled ‘application under s. 235, Companies 
Act,” was presented to the Court, and leave 
to file this application was given. This is 
the application now before the Court. [tis 
the basis of the whole proceedings. In this 
_ application, the Official Liquidator is named 
as applicant and thirty-five persons are 
named as defendants, Of these defendants, 
thirty-one had been directors of the Peo- 
ples Bank of Northern India, Limited, 
(which I shall hereafter call the Bank), 
one had been . Manager of the Bank, one 
investment Officer and two were tirms of 
auditors, who had been auditois of the 
Bank. Aja later stage I shall discuss this 
document in greater detail: it ig sufficient 
now to state that it alleges against certain 
of tHe directors fraud and negligence in 
their duty to the Bank, against the remain- 
ing directots’ negligence in their duty to 
the Bank, against the officers breach of 
trust and collusion with the directors and 
against the auditors’ negligence in the per- 
formance of their duties and collusiow with 
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the directors. There is annexed to the 
application a Schedule (sek. B; showing the 
amount of the indebtedness of the directora 
and of the firms and companies in which 
they were interested after December 31, 
1934. Appended to the application is a 
note signed by the Official Liquidator in 
which it is stated that he has been unable 
to make a full investigation by reason of 
want of time; he was appointed on May 22, 
1935, and he seeks leave to furnish fur- 
ther better particulars after further in- 
vestigation; he further stated that his 
application was made without a complete 
investigation in order to avoid ʻa plea of 
limitation. I may here say that, in my 
opinion, this note can have no effect on 
the legal aspects of the case; the Official 
Liquidator is entitled to expedite the initiae 
tion of proceedings for ths purpose of 
avoiding a plea of limitation. If he fail to 
do so, owing to circumstances over which 
he has no control, it is his misfortune, but 
he can only prevent time from running 
against him by instituting proper proceed- 
ings before the expiry of the period of 
limitation. 

On October 9, 1935, a document was 
presented to the Court by the Official 
Liquidator which was entitled “Application 
under O. VI, r. 17 and s. 181, Civil Fro- 
cedure Code,” praying that certain amend- 
ments be allowed to be made in Sch. B. The 
object was to supply the omissions and to 
make the figures gorrect to July 1, 1935. On 
October 9, also, the application was 
allowed to stand until particulars had been 
prepared. On July 16, 1936, a document 
entitled: ‘Application on behalf of the 
Official Liquidator under O. I, r. 10, Civil 
Procedure Code,” was pressented to the 
Court, praying that the names of the defen- 
dants who had died should be struck out, 
that the names of certain additional persons 
should be added as defendants and for 
authority to present further and better par- 
ticulars during the vacation. On Septem: 
ber 3, agdurther document was presented : it 
set out a series of particulars being filed in 
pursuance of the order of July 16, 1936, and 
prayed that notices under s. 235, Companies 
Act, might issue for October 2, 1936; this ap- 
plication was adjourmed from time to time and 
further document was presented on April 22, 
1937, asking for amendments in-the par- 
uiculars, for the striking out of the names 
of certain defendants and for the issue of 
notice of the petition as amended on the 
thirty-nine persons named, who are now 
the respondents before the Udurt. Notice 
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was issued accordingly and copies of the 
application cf July 1, 1935, with the 
amended particulars were served on the 
respondents. I do not think that it is 
necessary to examine the various sets of 
particulars in detail: they have not been 
discussed in detail in the arguments, but 
there are one or two points which I must 
mention. So far as the respondents’ names 
in the application of July 1, are concerned, 
they contain further particulars of the 
statements in the application: it may be 
that they also contain in certain cases new 
charges, as for example, in the case of Sir 
Abdul Hamid in relation to advances made 
to contractors of Kapurthala State on State 
guarantee. It Was argued that this charge 
was not covered by the statements in the 
original application. It is not necessary 
now to examine this question: it is suffi- 
cient to distinguish charges made by the 
original application and charges not in- 
cluded in it but contained only in the 
particulars. I may note that the original 
application, except in the striking out or 
the adding of names ci respondents has not 
been formally amended. f 

Issue No. 1~Section 235 (1), Companies 
Act requires as a condition for its operation 
that it should appear that the respondent, 
being a past or present director or officer 
of the company, has misapplied or retained 
or become liable or accountable for any 
money of the company or been guilty of 
any misfeasancé or breach of trust in rela- 
tion to the company. The econdition being 
fulfilled, there must. be an application by 
the liquidator or any creditor or contribu- 
tory ; the Court may then examine into 
the conduct of the respondent. Relief is by 
an order to restore or repay the money or 
property, or to ccntribute such sum to the 
assets of the company by way of compen- 
sation jn respect of the misfeasance or 
breach of trust as the Court thinks fit. 
Some light is thrown on the nature of the 
application to be made by the Liquidator by 
subes. (3). “The Indian Limitation Act, 1908, 
shall apply to gn application under this 
section as if such application was a suit.” 
The section relates to procedure only: it 
provides an alternative method for enforc- 
jpg the liabilities which might havc*been 
enforced by asuit. TRe method of proce- 
‘dure has been described as summary, but 
an examination of some of the cases which 
bave been tried under the corresponding 
section of the various English Acts shows 
that frequently misfeasance proceedings 
follow the normal course of an action for 
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fraud or breach of trust and the applica- 
tion of the word “summary” indicates little 
but that the proceedings in England are 
instituted by summons and not by suit or 
petition—a detail of practice. The essential 
distinction is that the Court has a discre- 
tion in assessing the amount of the com- 
pensation and is not in every case,as a 
Court hearing a suit would be, to give a 
decree for the whole loss suffered. The 
section provides a convenient method by 
which in the course of winding up a com- 
pany the same Court deals with all the 
internal affairs of the company. 

Though a procedure section, ths section 
does not go into details of procedure, which 
must be sought for elsewhere. The conten- - 
tion for the respondents is thatthe Oivil 
Procedure Code applies by virtue of the 
provisions of s, 141. The opposing conten- 
tion is that s. 141 does not apply the pro- 
visions of te Code to an application such 
as this and that the application is not a 
plaint and is not required to be in any par- 
ticular form. Section 141 is as fcllows: 

“The procedure provided in this Oode in regard 
to suits shall be followed, as far as it can be made 
applicable, in all proceedings in any Court of civil 
jarisdiction.” f 

A proceeding in a misfeasance applica- 
tion is a proceeding in a.Uourt®of civil 
jurisdiclion and the provisions of the Code 
have been applied to préceedings under the 
Companies Acts. In Bombay Burma Trad- 
ing Co. v. Dorabji (1) it was held thata 
petition under the Companies Memorandum 
of Association Act, 1895, is a proceeding 
within the section, and in Hindustan Bank, 
Lid. v. Mehraj Din (2) lo an application 
to gat aside an er parte payment order 
made under the Companies Act of 1886, 
the provisions of O. IX, r. 15, were applied 
by virtue of the section. That the section 
applies to proceedings under the Oom- 
panies Act never appears to have been 
doubted. Only one case involving the con- 
struction of the section has gone as far as 
the Privy Council. In Thakur Prasad v. 
Fakirullah (3) the question at issue was, 
whether s. 647 of the old Oode (equivalent 
to s. 141) made applicable to execution 
proceedings the procedure laid down in 
regard to suite: the only aassa%e in the 
judgment df their Lordships which throws 
any light on the question now raised $s as 
follows ; 7 l 

“Their Lordships think that the proceedings 


spoken ofin s, 647 include original matter in the 
(1) 27 B 415; 5 Bom. L R 318° é i 
(2) 1 L 187; 55 Ind, Oas. 820; A I R1920 Lak, 
51; 169 P L R1920;2 LL J 291, 
(8) 22 al A 44; 17 A 106; 6 Sar. 528 (P O). . 
. 
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nature of suits such as proceedings in probate, 
guardianship and so forth and do not imclude 
execution.” 


Their Lordships’ view disposes, I think, 
of one of Mr. Bannerji’s arguments: that 
the application under s. 235 isnot a suit 
and therefore no plaint is required. The 
question is not whether the proceeding is 


_ a suit but whether it isan original matter 


in the nature of asuit. The only difficulty 
which presents . itself in applying their 
Lordships’ dictum is in the use of the 
word ‘original’, An application under s. 235 
is not in one sense an original matter: it 
is a matter arising in the course of the 
winding up and the document which 
Originates the winding-up proceedings is 
the petition. Thie aspect of the question 
wae not before their Lordships. I do not 
think that it can beinferred from the use 
of the word ‘original’ that, for example, 
matters in the nature of a suit arising in 
winding-up Sees or are to be excluded 
from the scope of s. 141. The phrase ‘ori- 
ginal matters’ is used as opposed to ‘execu- 
tion proceedings’: the distinction was a 
necessary one for the purpose of deciding 
the controversy inthe case before their 
Lordships. Even though the application 
under s. €35 arises in the course of windi- 
ing-up proceedings, the application origi- 
nates the claim for twisfeasance, a matter 
in the nature of a suit; it is by virtue of 
the application that the respondents are in 
a proper case to be made answerable; as 
1 have already pointed out, the proceedings 
by application in the winding-up are an 
alternative to prcceedings by a regular suit. 
Mr. Bannerji relied on two cases which 
are not in conflict with this view, Hans Raj 
v. Dehra Dun Mussoorie Electric Tramway 
Co., Lid. (4) and Shiam Lal v. U.P, Oil 
Mills Co., Ltd. (5), at p. 927*; these cases, 
make it clear that an application by a 
Liquidator under s. 235 or s. 186 is not” 
a suit; that does not imply that they are 
not matters in the nature of a sait. To 
support the general proposition that the 
Code of Civil Procedure is not applicable 
to misfeasance proceedings. Mr-Bannerji 
cited Reference under s. 28 of Act VIL of 
1870 (6) in’ which it was keld that an order 


(4) 54 A 1067; 142 Ind. Cas.7; A I R1933 PO 
63; 60 Í A 13; Ind. Rul, (1933) P O 43; (1933) M 
WON 190; (1933) AL J 175; 33 Bom. L R319; 37 
L W 445; 64 MLJ 403; 37 OW N 379; 57 OLJ 
166 (P 0). 

_(5) 55°A 912; 4145 Ind. Cas. 893; A IR 1933 All, 
78% (1933) A LJ 1203; 6 R A 184 (F B). 

(6) 17 A 238; a W N 1895, 56. - 
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under s. 214, Companies Act, 1882, (equi- 
valent of s. 235) was not a decree cr order 
having the force of a decree. In the course 
of his judgment Burkit,J., said: 

“It is at least doubtful whether the result of pro- 
ceedings can be considered to be an order, 4. e., as 
defined by the Code of Civil Procedure. The pro- 
ceedings leading up to such an order, if it be an 
order, are not in the strict and technical sense 
judicial proceedings at all. No procedure is imposed 
at any stage, no person would be formally cited, no 
plaint need be filed; no party has a right to prove 
his case in such a way as he chooses, The whole 
power is in the Court, which may examine into the 
conduct of the person complained of, and after such 
examination may compel re-payment or contribution 
by way of compensation. The word ‘compel’ seems 
to contemplate an order entirely distinch from an 
order adjudicating on the rights of the parties. It 
presupposes, nota formal adjudication but simply 
a conviction in the mind of the Court that such order 
as itis going to make is just. The Act contem- 
plates no order by way of formal adjudication upon 
the matter of right, That which it authorizes is a 
compulsory, that is to say, an execution order.” 

With great respect, I dissent from almost 
every proposition contained in this passage. 
I venture to assert that since this section 
was passed in 1862 as s. 165, Companies 
Act, 1862, proceedings taken under it have 
been judicial proceedings--and the autho- 
rity for this assertion is to be found in 
almost every reported case. Proceedings 
under the section have in England been 
governed by rules, made under the autho- 
rity of various Acts in force from time to 
time. The rule in force at the date of the 
judgment cited was r. 78 in the Rules of 
1890; in the Rules of 1909 the Rule was 
No. 68: and in the present Code of 1929 the 
Rule is No. 66. The rules now in force are 
the most easily available and I draw atten- 
tion to the following requirements made 
by them : 

“The application shall be made by summons. The 
summons shall state thet the nature of the declar- 
ation or order for which application is made and the 
ground of the application, and unless otherwise 
ordered, shall be served in the manner in which an 
Originating Summons is required by the rules of 
the Supreme Court to be served.” 

“On the return of the summons, the Court may give 
such directions as it shali think fit, as to whether 
points of claim and defence are jo be delivered, as 
to the taking of evidence wholly or in part by 
affidavit or orally, and the cross-examination either 
before the Judge on the hearing in Oourt orin 
Chambers of any deponents to affidavits ın support 
of or in®opposition to the application.” 


In addition to the Special rules to which 
1 have referred, there is a general rule 
(No. 224) which directs that where no other 
provision is made by the Act or rules, the 
practice, procedure and regulations shall 
be in accordance with the rules of the 
Supreme Court. Such rules as these, are 
wholly inapplicable to any but judicial 
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proceedings, and it may be stated that not 
only are the proceedings under a misfea- 
sance summons judicial but are conducted 
in a manner almost identical with the 
ordinary judicial proceedings of the Chan- 
cery Division. The rules made by this 
Court under the powers conferred by s. 246, 
Oompanies Act, 1913, concerning the mode 
of proceedings to be had for winding-up 
a company contain like provisions. I refer 
to this rule here in support of my view 
that the proceedings under s. 235 were 
considered to be judicial proceedings by the 
framers of the rule, the Judges of the Oourt, 
some of whom were engaged in administer- 
ing the Companies Acts. It is unnecessary 
to pursue this question further. There can 
be no doubt that the proceedings under 
8. 235 are judicial. It is agreed by Counsel 
for both the Official Liquidator and for the 
respondents that the winding-up rules of 
this Court apply to the application which is 
now before me. I have already referred to 
T.77, which requires that the application 
should contain the particulars on which the 
claim is based and that a copy of the 
application with the grounds thereof should 
be served on every person against whom 
an order is sought, and further that when 
the application is made by the Official 
Liquidator, he may make a report to the 
Court stating any facts and information on 
which he ‘proceeds, which are verified by 
affidavit or derived frcm sworn evidence in 
the proceedings. ° 

The requirement of the rule in respect 
of a supporting affidavit differs where the 
application ismade by any other person 
than the Official Liquidator, in sucha case 

. the application shall be supported by affi- 
davit to be filed by him. Rule 95 pro- 
vides that the general practice of the Court 
shali in cases not provided for by the Com- 
panies Act or these rules, and so far as the 
same is not inconsistent with the said Act 
or these rules, apply to all proceedings for 
winding up of a ecmpany in any Court. 
The rules being made under the “authority 
of the Act have the force of law. The posi- 
tion then is that by virtue of s. 141, Civil 
Procedure Code, the procedure provided in 

. the Code must be followed in the present 

Proceedings as far as it can be:made appli- 

cable. This would be so even 4n the 

absence of r. 95, or a similar rule. Rule 95 

makes it clear that the general practice of 
the Court, which is determined by the Civil 

Procedure Code, is to apply in cases not 

provided for by the rules: and that the 
rules are not intended to override the pro- 
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visiops of s. 141. In each case, i. e in 
s.14l and in the rules, there is a restric- 
tion on the application of the proceduré 
provided for in the Code: in s. 121, the 
restrictive words are “so faras it can be 
made applicable”; in r. 95, the words are 
“so far as the same is not inconsistent with 
the said Act or these rales”. In each case 
the effect of the restrictive words is the 
Same; a provision of the Civil Procedure 
Code cannot be made applicable to pro- 
ceedings under an Act, if that provision is 
inconsistent with the procedure prescribed 
by the Act. 

It was contended for the respondents 
that the rules applicable to a plaint in a 
regular suit must be applied to the Official 
Liquidator’s application. This contention 
ignores the restriction. When the Compa- 
nies Act and the rules made under it pres- 
cribe what*an application is to contain. 
and the formalities to be observed in mak- 
ing an application, tle rules which prescribe 
the corresponding requisites for a plaint 
in a regular suit cannot be applied; but 
inasmuch as an application under s. 235, 
preferred in accordance with the rules and 
@ plaint both initiate proceedings of a simi» 
lar kind, it is clear that there is ample scope 
for the operation of s. 14] to these proceed- 
ings. Thies is well illustrated by the Official 
Liquidator’s application to amend his ori- 
ginal application by adding additional 
parties, which was purported to be made 
under the provisions of O.I, r. 10, .Oivil 
Procedure Code. On Issue No. 1, therefore, 
I find thatan application under s. 735, 
Companies Act is in the nature of a plaint 
but that the provisions of the Oivil Proce- 
dure Code are inapplicable to it, because 
express provision tor its contents and the 
formalities connected with it are provided 
“for by the Companies Act and the rules 

*made thereunder. 

Issue No. 2.—Do the petitions which have 
been filed collectively or individually con- 
stitute a valid plaint or statement of claim ? 
This issue with Issues Nos.) l and 3 was 
framed at-the instance of the respondents. 
The wording of this issue anticipated a 
complete aftirmative to Issue No. 1. But an 
additional’contention for the respondents 
was that even if the provisions of theOivil 
Procedure Code relating *to plaints did not 
apply, there was, nevertheless, no valid 
application under 8. 235, before the Court. 
The validity of the applicatien will haye 
to be considered separately in the case of 
the respondents who were named inthe ap- 
plication and in the case of the respondentg 
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named in the application of July 16, 1936, 
whose names were added to the list of *res- 
pondents by an order of the same day. 
So far asthe first class of respondents is 
concerned, the question is whether the 
allegations in the application against them 
are sufficient. I have not to consider the 
Case against the auditors. Since the hearing 
began, a compromise has been effected be- 
tween the Official Liquidator and the audi- 
tors. The Official Liquidator has withdrawn 
all charges of fraud against them. It appears 
from the record that the allegations of the 
Official Liquidator relate to the acts, not 
of any member of the firm of Messrs. Billi- 
moria and Company but of one cf their 
employees who was incharge of a branch 
of their business in Lahore and who was 
engaged in the audit of the Bank's accounts. 
Messrs. Billimoria and Company have ree 
cognized their responsibility for the negli- 
gence of their employee and having made a 
settlement, have disappeared from the case. 
The case against the Patiala State Bank 
and S. Salig Ram Hoon, the Managing 
Director of that Bank, have also been settle 
ed. 

In spite of exhaustive research, few cases 
have been found in which the necessary 
contents of an application under s. 239, 
have been discussed, Both Indian and Eng- 
lish cases whick deal with the averments 
necessary where fraud is alleged have been 
cited, and also one Erglish case, 
In re New Mashonaland Exploration Co. 
(7), and one Indian case, Jehangir v. 
Karani &Co. (8), in which the contents of 

| & misfeasance summons were discussed. 
In Wallingford v. Mutual Society (9) Lord 
Selbourne said : 


“With regard to fraud, if there be any priaciple 
which is perfectly well settled, it is that general 
‘allegations, however, strong may be the words in 


. which they are stated, ars insufficient even t$ 
amount to an averment of fraud of which anp 
Court ought totake notice. And here I find 


nothing but perfectly general and vague allegations 
of fraud. No single material fact is condescended 
upon, ina Manner which would enable any Court 


to understand what it was thet was alleged to be 
fraudulent,” 


In that case there was only a general 
Statemen} that the appellant had by fraud 
and misrepresentation been ind uged to enter 
the society. In Gunga Narain Gupta v. 
Tilvekram Chowdhury (40), the passage 
Set out above was quoted and Lord Watson 

(7) (1892) 3° Oh. 577; 61 L J Oh, 617; 67 L T 90; 41 
W R45 . i 


(8) 19 B 88° 
AYO 5A O 685; 50 LJ QB 4943 L T258; 29 
AN 15 14 119; 150533; 5 Sar, 163 (P OF, 
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continued : ` af 

“In the present case it is unnecessary to criticize 
the pleint minutely. Strike out the words ‘fraud,’ 
‘deceit,’ ‘illegal’ and ‘fraudulent acts,’ ‘machina 
tions’ and so forth, of which there is great super- 
fluity and what remains? Nothing, except an 
allegation of certain facts which might be un- 
attended withany fraudulent or illegal purpose or 
character." 

In Bharat Dharma Syndicate, Lid. v. 
Harish Chandra (11), an objection was 
taken before the Judicial Committee that 
fraud had not been alleged in a petition 
for winding-up but only in an affidavit in 
support of the petition. Their Lordships 
refused at that stage to consider the ob- 
jection, but said : 

“The allegations were made in the affidavit evi- 
dence and the whole matter was clearly fought in 
the High Oourt on those lines and apparently 
withcut any objection being taken, which, had it 


been taken, would no doubt have led to the 
necessary amendments being made in the 
petition.” 

From this last case no help is to be 


gained on the question of how much must 
be averred. In In re New _ Mashonaland 
Exploration Co. (7), the Liquidator took out 
a misfeasancs summons against certain 
directors of the company applying for a 
declaration that the directors were liable 
to re-pay two sums of the company’s money 
which had been paid by them to a third 
party. The summons stated no ground 
of liability mor any reason why the 
payments made were to be considered 
improper. It wasstated if argument by 
Counsel that the directors had been guilty 
of “a breach of trust in relation to the 
company.” In his judgment, Vaughan 
Williams, J. after referring tə Palmer's 
Company Precedents aad Emden's Wiad- 
ing up Practice said : 

“Lt does not esem to methat the summons in the 
case before me sufficisntly defines the grounds 
upon which the Liquidator says the directors ought 
to be orderedto pay the money claimed. It does 
not go on to say on what grounds it is suggested 
that the payments made by the directors were 
wrongful or acts of misfeasance for which the 
directors are 1esponsihle," : | 

He concluded bis discussion of the poiat 
by saying : kal 

“For the sake of futura practice, I point out 
that the summuns even with the affidavit leaves 
one too much inthe darkas to what is charged 
agains the directors.” voy 


In Jehangir v. Karani & Co. (8), at 
p. Ya“ though the form of the pətition 


(11) 64 I A 143; 163 Ind. Gas, 620; A IR 1937 
P C 146; IL R (1937) All. 566; 31 5 LR 306; 
1937 O LR 327; 1937 ALR 432;41 O WNT; 
9 R P O 311; 3 BR 513; 18 PLT 421; (1937) O 
W N 631; (1237) M W N 744; 39 Bom, ‘L R 963; (1937) 
2M L J650 {P Oh : 
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was nct directly in issue, the learned Judge 
expressed the opinion that where it is 
sought to make an officer of a com- 
pany liablefor the misapplication of the 
funds of the company or for misfeasance 
or breach of trust in relation to -its 
affairs, the sum sought to be recovered 
should be definitely stated in the summons 
and the grounds upon which the applica- 
tion is based should be fully and adequately 
setoutin an affidavit or affidavits. (I 
may note thatthere is a difference in the 
procedure of the High Court at Bombay 
and this Court but it does not affect the 
principle). This opinion wasexpressed in 
view of the assertion “if all the matters 
are allowed tobe disclosed on affidavits, 
the principal object of the enquiry would 
be frustrated.” It must be noted that, 
notwithstanding the opinion so expressed, 
the learned Judge accepted the petition 
and referred it to Chambers. The rule 
does not require that a specific sum 
should be claimed by the Official Liquida- 
tor, and the terms cf s. 235 in reference 
to misfeasance or breach of trust authorize 
the Court tocompel the respondent to 
contribute such sum as the Court thinks 
just. Thisis the relief sought in the 
present case, the Liquidator must bring 
the facts on which his claim is based to 
the notice ofthe Court; the amount of the 
compensation isto be assessed, not by the 


Liquidator butby the Gourt, after a 
consideration of the ° whole circum: 
stances. If the Liquidator is not re- 


quired to state a specific amount, his 
application cannot be considered bad in 
law because he omits to do so. 

Ignoring vituperative epithets, I think 
that definite charges are made against 
the defendants named in the application 
—charges of very grave character. 
is asserted that almost the major portion 
of the agse:s ui ihe Bank amounting to 
two crores of rupee had, in the course 
of six years, been transferred by the 
directors, defendants Ncs. 1 t¢ 17, to 
their own pockets: the assets were then 
. almost entirely represented by loans due 
by the directors or their businesses and 
. were incapable of being realized even to 
such an extent astoa¥oid default by the 
Bark; these loans were made without 
authority, were ulira vires and either 
- unsecured or inadequately secured and the 
directors connived at the making of the 
advances in this way. Theremaining defen- 
dant-directgrs are charged with neglect of 
duty in that, having taken om themselves to 
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resucjtate the Bank, they failed to make 
any effort to recover the assets. The two 
officers of the Bank, defendants, are charged 
with having aided and abetted the diretors. 
in taking unauthorized loans. The allega- 
tions seem to me to be ample te justify 
an examination into the conduct of these 
directors and officers. £ hold that the 
application of July 1, 1935, complied with 
the rules and is a good application as 
against the persons named. as defendants. 
On July 16, 1936, the names of further 
defendants were added, but no charges were 
made against them; the application at 
that date as against them was defective; in 
the documents filed on April 22, 1937, charges 
were Made against them and all the docu- 
ments were servedon them. The contention 
of Oounsel for the Official Liquidator was 
that the application even in thé case of 
these added defendants was the document 
of July 1, 1935. But they were not parties 
to the proceedings’ at that date; they 
became parties on July 16, 1936; even then, 
so far as they were concerned, there was, 
in my opinion, no such application as 
contemplated by s. 235, especially in view 
of sub-s. (3), to say nothing of the rules. 
It was not till April 22, 1937, that decuments, 
which taken together fulfilled the require- 
ments of the rules, ware filed. I hold that 
the date of the application against these 
added defendants was April 22, 1937. 


Issue No. 3.—The contention by Oounsel 
for the auditors on this issue was that 
the cases against some of the other defen- 


Gants arise out of the activities of branches - 


of the Bank, with which the auditors 
were not concerned and that the case 
of the auditors should not be mixed up 
with entirely different matters. Counsel 
or Mr. Hoon and the Patiala State Bank 
*said that the evidence and case against one 
director is not that against ancther. No 
other Counsel addressed arguments to me 
on this point, but I assume that all the 
Counsel adopted the arguments of Mr. 
Colitman and Sir Tej Bahadur Sapru. To 
these contentione, Mr. Bannerjee’s reply was 
that there is a common unity in the 
connection with the company—the appli- 
cation is restricted to the affairs of the 
ecmpany—the whole enquiry relates to the 
affairs of Harkishen Lal—the. evidence is 
one connected whole—under the wording 
of s. 235, a joinder of parties without any 
restriction is permissible; the arguments 
on this point, except that for the auditors, 
have tot given me much assistance: and as 
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the auditors are no longer parties, I have 
not to consider their case. 

Mr. Bannerjee cited in support of his 
argument two English cases, In re Mutual 
Society (12) and In re Wragg, Ltd. (13). 
But thosgh in both these 
objections were overruled, the discussions 
indicate that an objection on the ground 
of multifariousness is, if established. a 
good objection. The contention that 
restriction to the affairs of the company 
is sufficient to avoid a charge of multifarious- 
ness, is too wide. There might, in some cases, 
be separate and distinct. charges against 
individual directors or groups of directors 
and it might be oppressive that in one 
trial such separate charges should be examin- 
ed. The practice of this Court is to be 
found in the Civil Procedure Code from 
which, I think, it appears that there should 
not be a trial against several defendants 
unless relief is claimed in respect of our 
arising out of the same transaction or series 
.of transactions and the right to it is 
alleged to exist against the defendants 
whether jointly, severally or in the alter- 
native. It was conceded by Mr. Bannerjee 
in argament that though no provision of 
the Civil Procedure Code applied, it was a 
permissible argument that the rules con- 
tained in the Code to‘’avoid embarrassment 
in this respect may be taken as rules of 
natural justice. As the nature of the claim 
against the various defendants has not 
been discussed further than I have indi- 
cated, I find it difficult to arrive at a con- 
clusion cn this question. As the case now 
stands, no good ground of objection has 
been shown against the joinder of the 
defendants who are named as parties in 
the application of July 1, 1935. Other 
defendants who participated in the acts 
alleged in that application are in the same 
position. — | l 

But in the cases of Sham Mohan Seth, 
branch manager at Lakhimpur Kheri, B. 
L. Mehra, branch manager ‘at Lucknow, 
the group, Bankey Behari Lal, Rap Ohand, 
Haji Muhammad Halim, Amolak Ram Hoon 
and Mahadev Parshad Tandan, Chairman, 
Directors afid Manager of the branch at 
Oawnpore, there is no common connection 
between them or connection with the acts 
of the directors, except that the acts of 
misfeasance alleged against them were 
committed in the ipterests of Harkishen 

s 


(12) (1883) 22. Oh. D 71t; 52L J Oh. 621; 48L T 
651; 31 W R 872. . 

(13) (1897) 1 Gh. 796; 66 L JCh. 419; 76 L Te397; 
45 W R55, -° 
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Lal the directors uf the Bank, so far as I 
can ascertain, were not parties to these 
acts of misfeasance, which are unconnected 
with the series of transactimns mentioned in 
the application Whether I am right in 
applying the rule taken from the Gode or 
not, 1 have no doubt that it would be 
oppressive to deal with these several heads 
of claim in one trial. I have now to consider 
the consequences of this multifariousness. 
If this was a regular suit and all these 
claims had been joined, O. II, r. 8, would 
apply, and the petitioner would be required 
to elect between the several claims, there 
would be no difficulty in applying this rule 
to an application under s. 235, no incon- 
sisteney or conflict in doing so with the 
rules under the Companies Act. In the 
present case there are two documents en- 
titled “application under s. 235,” the. first 
dated July 1, 1935, the second dated 
April 22, 1937. The additional defendants 
include both persons who are defendants 
in respect of the charges contained in 
July 1, 1935, and also the three sets of 
defendants to whom I have referred and who 
are unconcerned with the charges in that 
application, I see no reason for not applying 
O. H, r. 8 tothe second application. The 
petitioner must elect with waich of the 
four separate cases he will proceed, 3. e. 
whether he will proceed with the claim set 
out in the first application or the claim: 
against Sham Mohan Seth, or the claim 
against B. L. Mehra, or the claim against 
the Ohairman, Directors and Manager of 
the branch at Oawnpore. 


Lila Badri Das and Mr. 
Chawla, for the Appellant. 
Messrs. Bhagwati Shankar, Oficial Liqui- 


Ratan Lal 


dator, P. L. Bannerji, Ram Lal Anand, II. 


Lakhshman Sarup, Bhagwat Dayal, Datta 
“Ram and Bhagirath Lil, for the Respon- 
deni. 


Letters Patent Appeal No. 47 of 1938 


Tek Chand, J. — This jtdgment will 
dispsse of three appeals, which have been 
preferred separately by (1) Lala Mulk Raj 
Bhalla, (2) Pandit Shiv Kishen Kaul, and (3) 
Lala Raghu Nath Sahai against the order 
of Monroe, J., dated February 17, 1933, 
deciding certain preliminary issues.in pro- 
ceedings under s. 235, Companies Act, 
Pending against the three appellants and a 
number of other directors and officers of 
the Peoples Bank of Northern [adia, 
Limited (in liquidation). The Peoples Bank 
of Northern India was incorporated as a 
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joint stock ccmpany under the Indian 
Cempanies Act in January 1925, and 
commenced business in April 1925. It sus- 
pended payment on September 29, 1931, 
and on December 22, 1931, ascheme for 
its “resuscitation” was sanctioned under 
s. 153 of the Act. Subsequently, the 
company was ordered to be compulsorily 
would up on May 25, 1935, and an 
Official Liquidator appoined. On July 1, 
1935, the Official Liquidator presented a 
petition under s. 325, Companies Act, 
against 35 persons praying that the Court 
may examine into their conduct and compel 
them, or such of them as may be liable, to 
re-pay or restore moneys or properties lost 
tothe company, or to contribute such sum 
or sums to its assets by way of compensa- 
tion ss may be just. Twoof the present 
appellants, Lala Mulk Raj Bhalla and 
Pandit Shiv Kishen Kaul, were smong the 
defendants named in this petition; appellant 
No. 3 Lala Raghu Nath'Sahai was not men- 
tioned in it. On July 16, 1936, the Official 
Liquidator filed an application under O. I, 
r.10, Civil Procedure Cede, stating (inter 
alia) that further investigation into the 
affairs of the Bank had disclosed the liabi- 
lity of certain other directors and officers of 
the Bank, and praying that their names “be 
added” as defendants in the misfeasance 
preceedings. One of these persons was 
Lala Raghu Nath Sahai, who was for some 
time manager of the braneh of the Bank at 
Ferozepore and had subsequently worked in 
the head office at Lahore, This application 
did not mention any charges against him, nor 
did it specify the grounds on’ which it was 
sought to make him liable. On Septem- 
ber 3, 1936, the Liquidator filed another 
document containing “better particulars of 
misfeasance” against the various directors 
and cfficers of the company mentioned in 
the original petition of July 1, 1935, and 
the application of July, 16, 1936. This 
document was accompanied by several 
schedules contgining details of the “acts 
of misfeasance” alleged to have been com- 
mitted by each defendant, and the sums 
for which it was sought to. make him 
liable. On April 22, 1937, the Liquidator 
"filed another spplication withdrawing the 
case against 17 of the persons named in 
the previous applications, and “amending 
and amplifying the particulars” against 
the remaining 39 defendants. Copies of 
the original petition and the subsequent 
applications and Schedules aforesaid were 
` accordingly served on these defendants, 
including the three appellants. In answer 
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to this claim, the defendants filed the 
lengthy written statements denying their 
liability and raising numerous pleas of: fact 
and law. On these pleadings, the learned 
Judge framed 52 issues. At the commence- 
ment of the trial, arguments were’heard on 
the following three preliminary issues : 

“(1) Is the petition under s. 235, Oompanies Act, 
jn the nature of a plaint and must it be in ac- 
cordance with the provisions ofthe Civil Procedure 
Oode ? 

(2) Do the petitions which have been filed, 
collectively or individually, constitute a valid plaint 
or statement of claim ? h 

(3) Is one joint trialof the claims againstall the 
respondents joined in the petition permissible in 


law the allegations against each of them being 
distinct and based on separate acts of mis- 
feasance ?" 


The learned Judge passed a detailed 
order on February 17, 1938, deciding 
these issues: On Issue No. 1 he held that the 
petition under s. 235, Companies Act, is 
“in the nature of a plaint,” but that the 
provisions of ithe QOivil Procedure Oode, 
are inapplicable to it, because express provi- ` 
sions for its contents and the formalities 
connected with it are provided for by the 
Companies Act and the rules made there- 
under. On Issue No. 2 the finding was that 
the petition of July 1, 1935, complied 
with the rules framed for the presentation 
of such application under the Companies 
Act and is a good petition as against 
the persons named therein as defendants. 
As regards the defendants, whose names 
were added on the Liquidator’s application 
of July 16,1937, the learned Judge held 
that the application was defective as it did 
not make any charges against them; and 
as the charges against them were men- 
tioned for the first time in the documents 
filed cn April 22, 1937, the date of the 
“application against these added defendants 
emust be taken to be April 22,1937. As 
regards the plea of multifariousness to‘ 
which Issue No. 3 related, it was held that no 
good ground ofobjection has been shown ' 
against the joinder of the defendanis who 
were named as parties in the application 
of July 1, 1935, and all other defendants 
who had participated in the actsalleged in 
that application. This plea was, however, 
upheld so far as the cases of the peven 
other defendants are eoncerned, and the 
Liquidator was dir, cted to make his election 
under O. II, r. 8, Civil Procedure Code. From 
this order the present*appeaja havt been 
lodged by the three appellants under s, 202, 
Companies Act, and cl. 10, Letters 
Pater, 2 

At the commencement of the hearing 


. 
e 
. 
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before us, a Preliminary objection. was 
raised by the Counsel for the Official Liqui- 
dator that the order of the learned Judge 
deciding the aforesaid issues was not a 
“judgment” within the meaning of cl. 10, 
Letters Patent, and was therefore not open 
to appeal. It was contended that s. 202, 
Oompanies Act did not confer a substantive 
right of appeal against orders passed in 
the matter of winding-up of a company; it 
mérely stated that the law as regards 
appeals from orders passed in the matter 
of the winding-up of a company was cd-ex- 
tensive with that relating to appeals from 
orders passed by the Oourt in the exercise 
of its ordinary jurisdiction. The contention 
in other words, was that if a company is 
being wound up by the District Oourt only, 


such orders passed by it in the course of: 


the winding-up were appealgble, as are 
covered by s, 104 or O. XLIII r. 1, Civil Pro- 
cedure Oode, and, if {he company is being 
wound up by a Judge of this Court, an appeal 
would lie to a Division Bench if the order pass- 
ed by him amounted toa “judgment” within 
the meaning of cl. 10 of Letters Patent: 
but if particular order is not covered by 
these provisions of the Civil Procedure Code, 
or the Letters Patent, it is not appealable. 
This objection is completely disposed of by 
the decision of a Fall Bench of three Judges 
of this Oourt in Sansar Chand v. Punjab 
Industrial Bank, Ltd., Lahore (14). In that 
case in the course of proceedings for the 
winding-up of a company before the Dis- 
trict Judge, Lahore, an order had been 
passed by him permitting amendment of 
the petition under s. 235, Oompanies’ Act, 
against certain directors by adding new 
ground of liability after the expiry of the 
period of limitation, and from that order 
the directors had appealed to the High 
Court under s. 202, Companies Act. On an 
objection raised by the Liquidator that the 
order was not appealable as it did not fall 
within s. 104, Oivil Procedure Code, it was 


held by the Full Bench that a party 
aggrieved from an order passed in the 
course of liquidation proceedings by the 


District Judge, in exercise of his juris- 
diction under the Companies Act, is entitled 
under s. 202 to appeal to the High Court 
irresPective of the provisions of the Civil 
Procedure (ode which restrict the right 
of appeal tò speciied orders, s. 202 bein 

wide. enough to. cover appeals against 
any order made in the matter of the 


(14) 10 L £06; 117 Ind. Cas. 895; AIR 1929 
Lah. 707; 30 Ẹ D R525; MD L J47; Ind. Ral. (1929) 
ah. 719 (F Ê), i i 
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winding-up Of a company, provided 
such an order finally decides tbe dispute 
between the parties or deprives the 
appellant of a substantial and important 
right, and is nota mere formal or inter- 
locutory order. 

This decision completely meets the ob- 
jection raisel in this case before us. 
It was, however, contended that the law 
had not been correctly laid down by the 
Full Bench, and we were asked to have 
the matter re-considered by a larger Bench. 
We have listened to interesting and able 
arguments by Counsel for both sides; but 
after giving the matter careful considera- 
tion, we find ourselves in respectful 
agreement with the conclusion reiched in 
the case cited. Section 202, Companies 
Act, reads as follows: 

“Re-hearings of, and appeals from, 
decision made, or given, in the matter 
winding up of a company by the Oourt may be 
had in the same manner, and subject tothe same 
conditions in, andsubject to which, appeals may 
be had from any order or decision of the same Oourt 
in cases within its ordinary jurisdiction.” 

It will be observed that the section is 
very wide in its terms and permits appeals 
“from aay order or decision mada, or 
given, in the matter of the winding-up,” 
and we see no reason to limit its operation 
in the manner suggested by the respon- 
dent's learned Counsel. We have no doubt 
that the last part of the section, which lays 


down that: 

“appeals will be h@d inthe same manner and sub- 
ject to the same conditions in, and subject to which 
appeals may be had from any order or decision of 
the same Court in cases within its ordinary jurisdic- 


tion”, 

merely regulates the procedure to be 
followed in the presentation and hearing 
of such appeals, that is to say, the 
necessary copies to be filed, the period of 
limitation within which the appeal is to 
be presented, the manner in which service 
is to be effected,- the order-in which parties 
ate to be heard and so forth. Any other 
interpretation is not warranted by the 
plain wording of the section, and, if 
accepted, will lead to startling results. 
It will have the effect of practically 
shutting out appeals from all orders 
passed by a Distric Court, in cases in 
which the winding up proceedings are 
going on before it, for very few of such 
orders would fall within s. 104 or O. XLUI 
of the Code, which alone permit appeals 
against orders passed by a Subordinate 
Court in the exercise of its original 
jurisdiction. This obviously ə could enot 
have been the intention of the Legislature, 


(LAH) 


any order or 
of the 
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. especially when we bear in mind that 
8. 169 of the Act of 1882 (which was 


Teplaced by s. 202in the Actof 1913) was 
enacted at atime whenthe Oourt of the 
District Judge was the orly Court under 
the Companies Act, outside the Presidency 
towns. . 

“Solar as the Punjab Courts are concern- 
ed, the view ultimately adopted by the 
Full Benchin Sansar Chand v. Punjab 
Industrial Bank, Lid, Lahore (14) had been 
followed in a long course of decisions. 
In Harkishen Lal v. Saraswati Ram (15), 
an order by a District Judge directing 
the public examination of certain directors 
ofthe company was held to be appeal- 
able under s. 169, Companies Act of 1882, 
though the order was not appealable 
under the Oivil Procedure Code. Similerly, 
in Amritsar National Banking Co., Ltd. 
v. Mohan Lal (16). it was held that an 
appeal lay from an crder passed by the 
District Judge under s. 171, Companies 
Act, granting leave to a share-holder 
to proceed wilh his suit for declaraticn 
that he was not a share-holder of a 
com pany. It is admitted that such an 
crder, being purely interlceutory and 
not covered by s. 104 orO. XLIII, Civil 
Procedure Oode, was not appealable under 
any provision of the law, except under 
8. 169, Companies Act of 182. Again, 
in De’Sovza v. S. B. Billimoria 96 Ind. 
Ces. 755 (17) atforder of a District Judge 
refusing to allow inspecti®n of notes of 
examination under s, 195, Companies Act 
of 1913 was held appealable under s. 202 
of the Act. The same view appears to have 
been taken in most of the other. Courts. 
In Kesavaloo Naidu v. Murugappa Mudali 
(18), it was held that the right of appeal 
wa AA by s. 169, Companies Act of 


f “extends to all orders or decisions made or given 
in the matter of the winding-up of a company, whe- 
ther the windiug up: is compulsory, voluntary or 
under supervision.” ~ 
. The only decision, which Mr. Peary Lal 
Bannerji for the xespondent cited in Support 
ot his ecntention is Shanti Lal v. Indian 
Exchange Bank, Lahore (19). The facts 
of that case, however, were entirely differ- 


ent. There, the Additiopal District Judge 


Hv engi emat om 
> . Vas, kn 
Lah, oe ma Cos 155; A IR A A a 
L R432; 210 39.” EEA 
(18) 30 M 22; 16 MLJ 537, 
u a gods 35 Ind. Oas. 6; A I R 1916 All. 351; 
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of Lahore, in whose Court a company was 
being wound up, had passed a payment 
order against a contributory, which was 
enforceable in the same manner as a decree. 
The Liquidatcr had taken out execution of 
the order and had it transferred to the 
Court of the District Judge, Agra, where 
certain immovable property alleged to be- 
long to the contributory, was attached. A 
third person objected to the attachment 
under O. XXI, r. 58, Civil Procedure Oode, 
on tbe ground that the attached property 
belonged to him. This objection was dis- 
missed by the District Judge, Agra, under 
O. XXI, r. 63. An appeal sgainst this 
order was preferred by the judgment debtor 
in the High Court, Allahabad, purporting to 
be unders. 169, Companies Act of 1882. 
At the hearing of vhe appeal aa objection 
was raised that the appeal was incompetent. 
In upholding the objection, the learned 
Judges observed that 8. 169, Oompanies Act, 
merely provides $ 

“for a right of appeal in the case of orders which 
would have been appealable had they been passed 
by the Court in the exercise of its ordinary juris- 
diction. This brings us back again to the provi- 
sions of the Code of Civil Procedure which regulates 
cascs in which appeals from orders in Oivil Courts 
lje. It appears to us quite clear, therefore, that tho | 
right of appeal under the provisions of s. 169. of 
the old Companies Act is co-extensive with the 
right of appeal conferred by the Court and, as we 
have already mentioned, an appeal in a case of this 
sort would not lie under the Code.” h ; 

It js on this observation that the learned 
Counsel for the respondent relies in support 
of his interprelation of s: 202. With great 
respect we may.say that, while there is no 
doubt as to the correctness of the decision 
in that case, that no appeal lay from the 
order of the District Judge to the High 
Court, it is difficult to see how s. 169, 
Companies Act of 182, could possibly have . 
applied. The order in question had not 
Been passed by the District Judge, Agra, in 
the matter of the winding up of a company. 
Indeed, it was not an order under the Com- 
panies Act at all. The execution of the 
payment order, as a decree, had been 
transferred to the District Judge, Agra, 
under ss. 39 and 40, Civil Procedure Ccde, 
and under s. 42, all orders passed* by that 
Court were “subject to same rules in respect 
of appeal as if the decree had been paased 
by itself.” The course ôf appeal from 
the order of the Agra Oourt wae, therefore, 
to be determined by the, Civil Procedure - 
Code and not the Companies Acte and there, 
is no question that under the Code no 
appeal lay from the order rejecting the 
objection under O. XXI, r. 63. œ. i 

. wee 
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- After giving the matter careful conside- 
ration, we hold that the ordar under appeal 
in this case is not of a merely formal or 
ministerial character but finally decides 
points between the parties relating to sub- 
stantial and important rights and is, there- 
fcre, appealable under s. 202, Companies 
Act. In this view of the ease, it is not neces- 
sary to go into the further point argued 
before us by Mr Badri Das that the order 
inequestion was also a “judgment” within 
cl. 10, Letters Patent. We accordingly 
overrule the preliminary objection. On the 
merits, it will be convenient ta take up 
first the appeals of Lala Mulk Raj Bhalla 
and Pandit Shiv Kishan Kaul, which raise 
commen grounds. Counsel for both these 
‘appellants have accepted the decision of 
the learned Judge on Issue No. 1, thata 
petition under 8. 235, Companies Act, is in 
“the nature of a plaint but that the provis 
sions in the Oivil Procedure Oode are in- 
applicable to it so far as its contents and 
the formalities connected with it are con- 
cerned, as provisicn for these matters is 
made, by the Companies Act and the rules 
made thereunder. They contend, however, 
that the petition of July 1, 1935, did not con- 
stitute a talid and sufficient “statement of 
the claim under s. 235 of the Act against 
either of them as required by r. 77 of the 
Rules framed under the Act inasmuch as 
(a) the petition did not fully and adequately 
set out the particulars on which the claim 
was based (b) it did not state the sum 
‘sought to be recovered, and (c) it was not 
supported by a properly verified affidavit.. 
Of these objections (b) and (e) are, in our 
opinion, without any substance and do not 
require detailed discussion. Neither s. 235, 
Companies Act, nor the Rules framed there- 
under require that the sum claimed by the 
Liquidator from a director or officer of the 
company should be specifically stated in ° 
the petition. All that the section says is 
that tLe Oourt be asked “to examine into 
ihe ccnduct . of the director or offcer 
named in the petiticn”, and 

“compel him to re-pay or restore the money or pro- 
perty or any part thereof or to contribute such 
Bum to the assets ofthe company by way of com- 
pensation in respect of the.........misfeagance as the 
Court think just,” 

In this case, this is exactly what the peti- 
tion oftJuly 1, 1935" had prayed for in the 
last paragraph.. In support of objection ‘c), 
reference is made to 1.77 which lays down 
that where the application under s. 235 is 
filed by the Official Liquidator he may make 
a report to the Court stating any facts and 
informationeon which he proceeds, which 
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are verified by affidavit, or derived from 
sworn evidence in the proceedings. It ig 
true, that the petition presented by the 
Official Liquidator on July 1, 1935, was 
not accompanied by an affidavit, nor did 
it state that the information contained 
therein had been derived from sworn evidence 
in the proceedings. But no action was 
taken against the appellants on that petition. 
As stated already, further particulars were 
allowed to be filed at a later stage and 
they were supported by an affidavit sworn 
by the Official Liquidator on April 22, 1937; 
and it was after this had been done thit 
notice was issued to the appellants for 
tke first time. Tae rules do not require that 
the affidavit should be filed along with the 
petition, or that, if it is not so filed, it 
cannot be received at a later date. We 
hold, therefore, that the proceedings agair st 
the appellants are not defective by reason 
of obections (b) and (e) mentioned above. 
The remaining objection is that the 
petition did not fully and adequately set 
out the particulars on which the claim 
is based In the original petition 35 
persons had been named as defendante, 
whom the Official Liquidator s ught to make 
liable for alleged acts of misfeasance, The 
appellants, Pandit Shiv Kishan Kaul and 
Lala Mulk Raj Bhalla were among them, 
being Nos. (18) and (19) in the list. It 
is contended on their behalf that this 
petition does not contain any specific 
allegations on w&ich a claim unders, 235 
could be based against them. In reply, 
the learned Counsel for the Liquidator 
referred us to paras. 10 and 12 of the petition 
which, he contended, adequately set out the 
charges against them. Paragraph 10, however, 
does not appaar to us to relate to these two 
appellants. It refers to Lala Harkishan 
Lal and the other directors who had taken 
“huge amounts which were practically 
advances of the Bank's moneys by them 
to themselves” or who had “connived at 
these “huge advances being made to Lala 
Harkishai Lal or his coneerns or other 
co-directors” and thus “actively colluded 
with him or altogether neglected the interests 
of the Rank,’ The two appellants are not 
mentioned by name jn this paragraph, and 
it is admitted that neither of them was 
connected with the Bank when thege “huge 
advances” were made. Paragraph 12, however, 
refers, among others, to the two appellants 
and alleges that they did not “take proper 
and effective steps to safeguard the interests 
cf the Bank" and “allowed valuable securities 
to be lost or depreciated” and are therefore 
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“liable for the consequentisl loss or losses 
to the Bank caused by their acts, defaults 
or negligence.” In the petition, however, no 
details of the securities alleged to have 
been lost or depricated were given. They 
were subsequently set out in detailin the 
schedules attached to the dosument pre- 
sented on February 22, 1937. In these 
schedules “the headings of charges” and 
“brief facts pertaining to each defendant" 
were supplied: those relating to the two 
appellants will be found at pages 47 and 
4s of the paperebook. Paragraph 12 of the 
original petition, read with the documents 
filed on July 22, 1937, adequately seb 
out the allegations on which the claim in 
respect of the release of stocks belonging 
to the Lucknow Sugar Works, and their 
forcible removal by Lala Harkishan Lal 
is based. But, as regards the claim 
relating to the advancas of Rs, 10,000 
and Rs. 4,000, respectively, mentioned in 
els. 5 and 6 of the schedule, we do not find 
the particulars sufficient to show on what 
grounds the liability of the appellants is 
based. We accordingly hold that the 


petition of July 1, 1935, read with the. 


documents filed on April 22, 1937, contains 
adequate particulars of the claim against 
the two appellants so far as the allegations 
relating to the release and removal of 
stocks from the Lucknow Sugar Mills ara 
concerned, byt not with regard to the 
advances aggregating to Rs. 14,000. 

We now come to the case of appsllant No. 3, 
Lala Raghu Nath Sahai. It hasalready been 
stated that he was not one of the defen- 
dants named in the original petition of 
July 1, 1935. He was first mentioned in the 
application of July 16, 1935, but that 
application merely asked that ne be “added” 
asa defendant; it did not set out any alle- 
gations against him; nor did it disclose the 
basis of the claim on which it was sought 
to make him liable. In Sch. B, attached to 
the document presented on April 22, 1937, 
summary of the case against him was for 
the first time given (p. 54), and in the 
Schedule at p. 130 are found details of the 
amount in respect of which it was stated 
that he had committed acts of misfeasance. 
«We have read withe the assistance of 
QOounsel, the relevant clauses of the state- 
ment of claim but are unable to finti that 
any case of fraud, breach of trust or negli- 
gence, is disclosed against him. We must 
tnerefore hold that so far as he is concerned, 
the applications taken individually or 
collectively pdo not comply with the require- 
ments of r. 77. 7 
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This brings us to Issue No. 3 in the case, 
as to whether the claim against the appel- 
lanta should be tried jointly with the other 
defendants. It is conceded’ that neither 
Lala Mulk Raj Bhalla nor Pandit Shiv 
Kishan Kaul had anything to do “with the 
dealings of the Bank with Lala Harkishan 
Lal and the other directors and officers 
until their appointmant as directors a 
short time before the Bank shutits doors, 
One cf them joined the directorate on June 
6, 1931, and the other on August 10, 1931. 
Lala Mulk Raj Bhalla resigned in July 1932 
and Pandit Shiv Kishan Kaul in Sep- 
tember 1933. It is not alleged that either 
of them had borrowed any money from the 
Bink, individually or in conjunction with 
any other director or officer of the Bank, 
nor are there any allegations against them 
of having appropriated for their personal 
usa, or otherwise taken possession of, any 
property of the Bank. Tae case against 
them is one of negligence in releasing to 
Lala Harkishan Lal, or allowing him to 
remove, certain stocks from the Lucknow 
Sugar Works in August 1931, and their 
failure to take proper steps to realize the 
assets during the period of reguscitation. 
These matters are entirely distifict from 
those which are the subject of investigation 
aguiast the other defzhdints. There is no 
real common unity between them and it will 
be highly inconvenient to try the two cases 
together. We hold, therefore, that on the 
principle underlying O. IL, r. 6, Civil Pro- 
cedure Gude, it will be just and convenient 
to have the petition against Lela Mulk Raj 
Bhalla and Pandit Shiv Kishan Kaul tried 
separately. 

To sum up our fiadings on the three 
issues decided by the learned Judge in the 
order under appeal are: (1) the decision 
on Issué No.1 is correct; (2) On Issue No.2 


“we hold (a) that the various petitions filed 


by the Official Liquidator do not constitute 
a valid statement of claim against Lala 
Raghu Nath Sahai; but ib) that these peti- 
tions taken collestively, contain adequate 
particulars of the allegations against Lala 
Mulk Raj and Pandit Shiv Kishan Kaul 
with regard to the release to, anf removal 
by, Lala Harkisban Lal of the ‘stocks of the 
Lucknow Sugar Works; but not with regard 
to the advances‘of Rs. 10°000 and Rs, 4,000. 
(3) On issue No. 3 we hold that is will be 
just and convenient to fry the allegations 
against Lala Mulk Raj Bnall2 and Pandit 
Shiv Kishan Kaul separately from those 
againgt the other defendants. We accord- 
ingly accept the appeal of Lala Raghu Nath 
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Sahai and dismiss the proceedings against 
him. The appeals of Lala Mulk Raj 
Bhalla and Pandit Shiv Kishan Kaul are 
accepted to the extent indicated above. 
In the circumstances, we leave the partics 
to bear their own costs. a 

Before concluding, we wish to make it 
clear that our decision in these appeals in 
no way deals with the question as to whe- 
ther the claim against the appellants, or any 
of*them, is or is not within limitation. That 
matter is the subject of other issues, and 
it has yet to be decided by tce learned 
Judge as to what is the period precribed by 
law for a petition under s. 235, Companies 
Act, what is the terminus a quo and when 
the proceedings against each defendant 
are to be taken to have been properly 
instituted. 

D. Order acgordingly. 
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MADRAS HIGH COURT 
Full Bench i 
Oivil Revision Petition No. 1995 of 1934 
December 13, 1933 
Luacu, C. J., WapswoktTu AND KRISANASWAMI 
: AYYANGAR, JJ. 
AYYAPPA NAICKER— PETITIONER 
. versus 
KASIPERUMAL NAYAKAR AND 0THERB— 
RESPONDENTS f 

Civil Procedure Code (Act V of 1908), 0. XXT, 
r, 90,s. 115—Person obtaining attachment before 
judgment—Whether can apply under r. 90—His 
obtaining decree before application, whether makes 
any dtjference—Applicant, whether has locus standi, 
43 question af jurisdiction. 

Per Full Bench.—The words “ whose interests are 
affected by the sale” in r. 90, O., XXI, Oivil Proce- 
dare Code, are not limited to refer to a person 
having a proprietary or possessory title in the 
property, but the words are intended to apply also 
to a person whose pecuniary interests are affecte@ 
by the sale. The Legislature intended to confer the 
right to apply on anyone who is directly and im- 
mediately affected by the sale. The right of a 
plaintiff who attaches before judgment isnot one of 
a secured creditor in the ordinary sense, but it is 
clear that he has some interest in the property. 
A person who has obtained an attachment before 
judgment is directly and immediately affected in 
such circumstances, and therefore is within the 
rule and apply under it, The fact that he has not 
obtained a decree at the time he filed his applica- 
tion does not make any difference. If he obtains a 
decrees before making the application, his position 
is, cf course, stre@gthened, but the attachment 
before judgment is sufficient in itself to bring him 
within the category of persons whose interests are 
affected by the sale. Narayanan v. Pappayi (10), 
approved; Mathiresan Chettiar v. Ramaswami 
eg (3), overruled. [p. 269, cols. 1 & 2; p. 270, 
col, 1 
KON Jaw relied on.) . 

#_Per Varaduchariar, J, (In order of reference),— 
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Whether the petitionar has a locus standi to apply 
ander O. XXI, r. 90, Civil Procedure Code, to set 
aside the. sale complained against is a question of 
jurisdiction within the meaning of e. 115, Civil 
Procedure Oode. Sundaram v, Mamsa Mavuthar (1), 
followed. 

O. R. P. from the order of the Sub-Judge, 
Tuticorin, dated August 22, 1934, 

Order of Reference 

Varadachariar, J.—The point arising 
for decision in thiscivil revision petition is 
whether the petitoner had a locus standi to 
apply under O. XXI, r. 90, Civil Procedure 
Oode, to set aside the sale complained 
against. That this is a question of jurisdic- 
tion within the meaning of s. 115, Civil Pro- 
cedure Code, has been held in Sundaram v. 
Mamsa Mavuthar (1) (which related to 
O. XXI, r. 89). The relevant facts are that 
the petitioner attached certain properties 
before judgment and in due course obtained 
a decree; but before the date of that decree, 
the attached properties were sold in execu- 
tion of a decree obtained by another creditor. 
As soon as the petitioner obtained his 
decree, he filed the present application 
under O. XXI, r. 90, to set aside the execu- 
tion gale on certain grounda. 


The Courts below have’ dismissed his 
petition, holding that he is not entitled to 
apply under O. XXI, r. 90. A-decision of a 
Division Bench of this Court in Venkatesha 
Kamathi v. Villa Bhakta (2) was brought 
to the notice of the lower Appellate Court 
and apparently of the first Court also. The 
learned Subordinate Judge has attempted 
to distinguish that case, but I am not satisfi- 
ed that the distinction is beyond doubt. 
The lower Court assumes that in that case 
the decree had probably been obtained 
before the Court auction sale. The records 
of that case are reporied to have been 
destroyed and I am not therefore able to 
verify whether this was so ornot. Even 
assuming that the facts were as assumed 
by the lower Appellate Oourt, I am very 
dcubtful whether those facts furnish a suffi- 
cient ground for distinction. I can under- 
stand the view taken in Kathiresan Chet- 
tiar v. Ramaswami Chettiar (3) that except 
where the attaching decree-holder has 
applied for rateabie distribution, he has 
no locus stanui, merely on the ground of 
his attachment, to apply under O. XXI, 

(1) 44 M 554; 63 Ind. Cas. 937; A I R 1921 Mad, 
157; 40 M L J 497; 13 L W 498; 29M L T 269; 
(1921) M W N 272 (F B). 

(2) A IR 21933 Mad. 455; 143 Ind. Oas. 432; 64 
M L J 605; 37 L W 581; Ind. Rul. (1933) Mad. 
301; (1933) M W N 594. 

h (3) 27 ML J 302; 26 Ind, Cas, 98; A I R 1915 
Mad, 541; (19147 M W N 871. i 
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r. 90. This view has, however, been depart- 
ed from by a Division Bench in Venkatesha 
Kamathi v. Villa Bhakta (2) though it 
does not appear from the judgment whether 
the earliar case was brought to the notice 
of: the learned Judge or not. There has 
been considerable diversity of opinion 
amongst the various High Courts as to the 
import of the expression “whose interests 
are affected by thesale” in O. XXI, I. 90 
The use of the plural “interests” has 
generally been relied on as supporting the 
contenticn that what is referred to by that 
expression is not merely an interest in the 
property, but any kind of pecuniary benefit 
that the applicant is likely to have derived 
if the sale had not taken place or is likely 
to derive if the sale is setaside. This appa- 
rently is the basis of the decision in Ven- 
katesha Kamathi v. Villa Bhakta (2). 

- In applying the rale to persons who had 
obtained attachment before judgment, a 
distinction has been drawn between a) 
cases where the decree had been passed 
before the sale, (2) cases where the decree 
had been passed after the sale but before 
the application under O. XXI, r. 90, and (3) 
cases where no decree had been obtained 
even on the date ofthe application under 
O. XXI, r. 90: cf Jogendranath Chatterjee v, 
Manmatha . Nath Ghose (4), Rameshwar 
Bhagat v. Hari Prasad (ò), Gopinath v. 
Kukari Protab Chandra (6), Baidhya Nath 
v. Hemlata Dasi (7), Bulanda Bashini Dasi 
v. Pran Govinda (8), and Govinda Prasad 
v. Brindaban Chandra (9). It is not easy to 
reconcile.the several dicta to be found in 
these cases. Whatever may be said of cases 
where before the decree is obtained, the 
property attached before judgment 
has survived to cGo-parceners in a 
joint Hindu family, I do not see 
sufficient basis for the distinction 
suggested in a case likethe present between 
a person who has obtained a decree before 
the sale complained against and one who 
obtains a decree only after the sale but 
before he files theupplication under O. XXI, 
r. 90. The question is ons that arises 
frequently and involves a point of procedure 

(4) 170 W N 80; 15 Ind. Oas. 668; 16 O L J 666, 
Po AIR 1933 Pat, 415; 146 dnd. Oas. 918; 6 R P 


cn AIR 1934 Cal. 477; 152 Ind. Cas. 219; 38 O 


WN 172; 7.R 0 252 
(1) 40'OW N 788; 160 Ind. Gas. 1080; A I R 1936 


Oal. 26; BRO 
(8) 400 W N 1331; 166 Ind. Ons. 388; AIR 1936 
Cal. 547; ILR (1937) 1 Gal. 230; 63 OLI 554; 9 R 


C 509. 
(9) A I R 1937 Gal. 7; 167 Ind. Oas. 600; 630 L 
J 560; 40 O W N 1338;9 R O 703. 
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on which a uniform and certain rule is 
desirable. In view of the conflict in the 
authorities, it is better that the matter is 
considered by a Division Bench and, if they 
agree, it will even be desirable that the 
matter is decided by a Full Bench. ° 

Mr. K. V. Sesha Ayyangar, for the Peti- 
tioner. 

Messrs. A. Swaminatha Ayyar and S. 
Thyagaraja Ayyar. for the Respondents. 

OPINION 


Leach, C. J.—This petition raises the 
question whether a person who has. obtained 
aa attachment -before judgment is a per- 
son whose interests are affected within the 
meaning of O XXI, r. 90, Civil Procedure 
Code, when the property attached has been 
sold in execution of a decree obtained by 
another person. On November 30, 1932, the 
petitioner ohfained an order for attachment 
before judgment in respect of certain im- 
movable properiy belqnging to respondents 
Nos. 2 and 3 and on July 3, 1932, a decree 
was passed in his favour. Some three weeks 
before the decree was pissed, respondent 
No. | caused tae attached property to be 
sold in executicn of a decree which he had 
obtained against respondents Nos. 2 and 3. 
On July 8, 1933, the petitioner filed’a peti- 
tion in the Court which had ordered the sula 
(the Court of the District/Munsif of Tuticorin) 
asking that the sale should be set aside on 
the ground that there had been material 
irregularity. The District Munsif held that 
the petitioner was not a person who came 
within the section and dismissed the appli- 
cation. The petitioner appealed to the Sub- 
ordinate Judge of Tuticorin, who agreed 
with the District Munsif. The petitioner 
has now asked this Court to set aside the. 
orders of the lower Courts under its revi- 
sipnal powers. It is not disputed that if the 
lower Courts erred in the interpretation of 
x 90 this Court has power to interfere, 
Rule 90 provides that where any property 
has been sold in execution of a decree the 
decree-holder or any person entitled to 
share ina rateable disiribution of assets, 
or whoss interests are affected by the sale, 
may apply to the Oourt to set aside the 
sale on the ground of a material irrégularity 
or fraud in publishing or conducting it. Sec- 
tion 311 of the Code of 1882, whichis mow 
r. 90, limited the right to apply tothe decree- 
holder or any person whose immovable 
property had been sold. | There has heen 
mneh judicial discussion cn the meaning of, 
the words “whose interests ara affected by 
the sale. Some Judges have expressed the 
opinion “that these words must bettaken to e 
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refer to a person having a proprietapy or 
Possessory title in the property, but the 
opinion which now prevails is that the words 
do not have this narrow implication and 
are intended to apply also to a person whose 
pecuniary interests are affected by the sale. 

In Kathiresan Chettiar v, Ramaswami 
Chettiar (3), a Division Bench of this Court 
composed of Sadusiva Iyer and Napier, JJ. 
held that a decree-hclder who had not 
applied for execution, and therefore was 
not entitled to rateable distribution of 
the proceeds of the sale was not a person 
whose interests were affected by the 
sale within the meaning of the rule. They 
considered that the intention of the Legis- 
lature was to confine the word “interests” 
to an interest in the property sold. AsI 
have indicated, this interpretation is not 
in accordance with later decisions. The 
meaning to be given to the words was fully 
discussed by Srinivasa Iyengar, J. in 
Narayanan v, Pappayi (10). In that case 
the Court directed the two items of property 
which were the subject-matter of a mortgage 
decree should be sold first and that only 
afterwards, if the sale proceeds proved in- 
sufficient, should another item of proper.y 
which wab covered by the same decree be 
sold. After the passing of the decree defen- 
dant No. 4 in the suit’purchased the item of 
Property which was to be sold last, He died 
before the other two items were sold in 
execution of the decree. After they had been 
sold, his legal representative applied for an 
order setting aside the sale on the ground 
of irregularity and fraud. The learned 
Judge held that the legal Tepresentative of 
defendant No. 4 was a person whose in- 
terests were affected by the sale. He refused 
to accept the contention that the expression 
“whose interests are affected by the sale’. 
should be construed as though it meant, 
that the petitioner must have some interest 
in the property itself aud observe that, 
: when the Legislature intended that the 
petitioner should have some interest in the 
property itself, it has used apt lan guage. He 
pointed in this connection to the provisions 
of O. XXI, r. 89, which limits an application 
under that’ruls to the judgment-debtor or 
aby person deriving title from him or any 
persom holding an interest in the property. 
The learned Judge‘considered that the Le- 
gislature intended to confer the right to 
apply on anyone who ig directly and im- 
mediately affected by the sale and with this 
opinion I am in entire agreement. i 

(10) "26 LW 164; 103 Ind. Cas. 499; 53 M Lad 229; 
3 M L T 110;'A IR 1927 Mad. 783, 
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In Venkatesha Kamathi v. Villa Bakta 
(2), Beasley, O. J. and Bardswell, J. beld 
that a decree-holder who has obtained an 
attachment. before judgment is a person 
whose interests are affected by the sale. 
It was there conceded thata person whose 
pecuniary interests are affected comes 
within the rule and ihat the words do 
not mean proprietary interesis only. The 
case, however, differed from the present one 
in that the applicant had obtained a decree 
before the Court sale. 
interest of a plaintiff in property attached 
before judgment was discussed by Benson 
land Wallis, JJ. in Sankaralinga Reddi v, 
Kandasami Thevan (11). In that case the 
question was whether the plaintiffs had 
sufficient interest in the property to 
support an action against persons who 
had wrongfully removed crops from the 
land atiached and it was held that they 
had. It was true that the plaintiffs did not, 
by attaching the crops, acquire any charge 
on the attached property which would give 
them priority over other decree-holders 
applying for rateable distribution or against 
the general body of creditors proving in 
an insolvency of the judgment debtor, but 
nonetheless, by virtue of the attachment 
the plaintiffs acquired a righi to have the 
whole of the attached property applied in 
satisfaction of their debt if no other credi- 
tor came forward, and in any case to have 
a rateable provers applied. In this sense 
the attaching creditor had a charge on the 
attached property. The right of a plaintiff 
who attaches before judgment does not go 
beyond this and there is a long line of cases 
which shows that he is not a secured ere- 
ditor in the ordinary sense, but it is clear 
that he has some interest in the property. 

In Dhirendranath Roy v, Kamini Kumar 
Pal (12), a Division Bench of the Calcutta 
High Court also held that the expression 
“whose interests are affected by the sale” 
is not limited to persons whose proprietary 
or possegsory title is affected by the sale 
and that an attaching credifor comes within 
the rule. In Jagendranath Chatterjee v, 
Manmatha Nath Ghose (4), the Oaleutta 
High eCourt held that a person who 
attached before judgment had no present 
interest in the property and therefore was 
not within r. 90, but in Gopinath v. Kukari 
Protab Chandra (6), another Division Bench 
of that Oourt beld that a person who has 
attached beforé judgment is a person within 

(11) 30 M 413; 17M LJ 334. 


(12) 41 C ay Ind. Ogs. 


119; A I'R 192 Gal, 
186; 28 OW Nè 
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the purview of r. 90. In the last mene saw mill in Burma—Saw mill sustaining loss in 


tioned case a decree had been obtained  2ccount year 1938-37—Loss, if allowable as deduc- 
tion in year of assessment 1937-33. 


by the plaintiff before he made his ap- Though the Income Tax Act does not come into 
plication and it was on this ground that operation in any year untilthe Finance Act bas 
the earlier case was distinguished. As I been passed, the Income Tax Act, must not be trest- 
have already indicated, in Sankaralinga oS A Stas whish a raped every ygar. i is 
. A . nent enac en u$ it may no @ enforce 
ia Kandasami Thevan (11), this Oourt in any particular year until the Finance Act, has 
eld that a person who has attached pro- been passed. Section 4, cannot be divorced from 
perty before judgment has sufficient in- s, 3, and as s. 3 charges the tax on the income of 
terest in the property itself to maintain the previous year, it must ba charged on the income 


F 5 : var received in what was British India during the 
an action against a trespasser, but it is previous year. . 


sufficient to bring him within r. 90 if his Where, therefore, an assessee, a resident of Madras 
pecuniary interests are directly and im- Presidency, owns a saw mill in Burma and in the 
mediately affected by any irregularity or account year ET, a is the yonr. commeneine 
fraud 1a connection with the sale proceed- taia Josa, the ‘loss is lovable P a deduction in 
ing. I hold that a plaintiff who has the year of assessment 1937-33, because when the 
obtained an attachment before judgment is essessee sustained the loss onthe working of her 
directly and immediately affected in such Saw millin. Burme. r ae Da ot oy 
circumstances, and therefore is within the gether, as they must: be, tha loas. must be deemed 
Tule. The fact that he has not obtained a to have been sustained in British India. Commis- 
decree at the time he filed his application sioner of Inc8me-tax, Madras v. Karuppiah Kangan 
does not, in my opinion, make any difference. (1) and In re Behari Lal Mullick (2), relied on, 

If he obtains a decree before making the Mr. Patanjali Sastvt, for the Petitioner. 
application his position is, of course, Sir Alledi Krishnaswami Iyer (Advocate- 
strengthened, but the attachment before General) for Mr. M. Subbaraya, for the 
Judgment is sufficient in itself to bring hin Respondent, 

within the category of persons whose inter- Leach, C. J.—The assessee who is a 
ests are affected by the sale. Inthe present resident of Pallathur in the Madras Presi- 
case, the petitioner had obtained his decree dency owns a saw mill at Gyobingauk in 
before he applied and he applied within Burma. In the account year, that is the 
time. It follows from what I have said that year commencing from April 1, 1936, the 
I consider that Kathiresan Chettiar v, Rama- saw mill business resulted in a loss of 
swami Chettiay (3), was wrongly decided Rs. 8,663 and her income consisted solely 
and should be overruled. The decisons of of interest received from investments. For 
the lower Courts being ba8ed on an errone- the purpose of assessment to income-tax, 
ous view of the law, their orders must be she sought to set-off the loss sustained in 
set aside with coats here and in the lower the saw mill business against the profits 
Appellate Court. The District Munsif will from her investments. The Income-tax 
now proceed to dispose of the application in Officer refused to allow her to do soon the 


accordance with law. ground that on April 1, 1937, Burma had 
Wadsworth, J.—I agree. ceased to be part of British India, and the 
Krishnaswam! Ayyangar, J.—I also loss having been sustained outside British 
agree. “India, it could not be set-off. On these 
N-D. Orders set aside. “ facts the Commissioner of Income-tax hag 


referred to the Court the following question: 
“Whether the decision of the Assistant Commis- 


sioner that the loss of Rs. 8,663 incurred by the : 

r petitioner in Burma in the year of account 1936-37 

MADRAS HIGH GOURT . is not allowable as a deduction in the year of 
Special Bench assessment 1937-38 is correct in law ?" 

Original Petition No. 105 of 1938 In order to appreciate the arguments 

November 1, 1938 Š advanced on behajf of the .income-tax 


Lzaca. O. J., MADHAVAN NAIR AND authorities, it is necessary to refer to the 
A VARADAOHARTAR, JI. provisions of s. 3 and of s. 4(1), [ncome 


COMMISSIONER or INCOME-TAX, Tax Act. Section 3 is the charging section 


MADRAS—PETITIONBE and it provides that where any Act of the 
versus Centra] Legislature enacts that income-tax 
VELIAMMAI ACHI wo B. M. A. M. shall be charged for any yearat any‘rate or 


RAMASWAMI OHETTIAR—Responpent rates applicable to the total income ofan 
Income Tak Act(XI of 1922), ss. 3,4 (1j—  888esSeo, tax at the rate or those rates shall 


Assessee, a resident of Madras Presidency owning be Charged for that year in. accordange 


1935 
with, and subject to the provisions of the 
Act in respect of all income, profits and 
gains of the previous year of every indivi- 
dual, Hindu undivided family, company, 
firm and other association of individuals. 
Section 4, (1) states: 

“Bave as hereinafter provided this Act shall apply 
to all inccme, profits or gains, as described or com- 
prised in s. 6, from whatever source derived, 
accruing or arising or received in British India or 
deemed under the provisions of this Act to accrue 
or arise, or to be received in British India, 

It is said that as the {ncome Tax Act does 
not come into operation in any year until 
the Finance Act has been passed, the Income 
Tax Act must ke treated as a statute 
which is passed every year and the words 
“British India” must be deemed to mean 
British India as it stands at the time of 
the passing of the Finance Act and not 
what it was inthe previcus year. Wedo 
not accept this argument. It is true that 
the Income Tax Act cannot be applied in 
any year until the Fmance Act has been 
passed, but the Act cannot be treated as 
being a statute which is passed annually. 
It is a permanent enactment bat it may 
not be enforced in any particular year 
until the Finance Act has been passed. 
Section 4 gannot be divorced from s. 3, and 
as 8.3 charges the tax on the income of 
the previous year, if must, we consider, be 
charged on the income received in what was 


British India during the previous years. In. 


Commissoner of Income-tax, Madras v. 
Karuppiah Kangani (1) a Full Bench of 
this Court held that under the Act the incume 
of the year previous to the year of assess- 
ment is not to be taken as merely a guide 
to the ascertainment of the income. of the 
year of assessment but as the actual sum 
which is subjectto taxation. This decision 
followed a decision of the Oalcutta High 
Court to the same effect: In re Behari Lal ® 


Mullick (2). A 


When the assessee in this case sustained 
the loss on the working of her saw mill in 
“Burma, Burma was part of British India, 
and if s, 3 and s. 4 (1) are to be read 
together, asin our opinion they musi be, 
the loss must be deemed to have been 
sustained in British India. Therefore the 
answer we give tothe question referred is 
that the decision of the Assistant Commis- 
sioner in not allowing the deduction is not 
correct in law. The assessee is entitled to 


(d) 55M L J 844; 116° Ind. Oas. 760; AIR 1929 
rain 35; 29 L 61; ‘Ind. Rul. (1929) Mad. 604 
) 


(2) 54 O 630; 103 Ind, Gas. 609; A I R 1927 Oal. 
- 553; 31 O W N 657, b . 
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her cosis, Rs 250, and to the refund of her 
depcsit of Rs. 100. 


N-D. Answered in negative. 
NAGPUR HIGH COURT 
Full Bench 
Civil Revision Application No. 542 
of 1937 


September 5, 1938 
STONE, O. J., BOBE AND OLARKE, JJ. 
MOTIRAM AND OTAERS— APPLIOANTB 
versus 


DAULAT AND OTAERS— OPPOSITE PARTY 

Court Fees Act (VII of 1870), s. 7 (iv) (e)—Valua- 
tion put by plaintiff on relief—Court, when can 
interfere and exercise powers under O. VII, mw. 11, 
Civil Procedure Code (Act V of 1908)—In valuing 
suits under 3. 7 (iv) (c), the principle that value of 
suit is value of property affected by relief asked, if 
can be adopted — Suit under a. 7 (iv) (c)—Different 
valuation for court-fees and jurisdiction—Court can 
challenge one of them — 8. 8, Suita Valuation Act 
(VII of 1887) and O. VII, r. 11, Civil Procedure Code 
must be considered in considering s. 7 (iv) (c)—Suit 
for declaration that plaintiff is reversioner and for 
injunction and appointment of Recetver—Suit comes 
under s. 7 (iv) (c), Court Fees Act. 

Though under s. 7 (iv) (c), Court Fees Act, the 
plaintiff can put any valuation on the relief, yet such 
value is not binding oa the Court and it can refuse 
to accept that value. There is nothing in Oourt Fees 
Act showing that in cases coming unders 7 (iv) (e), 
the power which the Court is given by O. VII, r. 11, 
Oivil Procedure Code, is taken away. Where the 
plaintifi’s valuation is arbitrary and unreasonable, or 
in other words, if the disparity is s6 great as to show 
that he has not endeayoured to fix a fair value at all 
but has simply set down a figure which is unieason- 
able and bears no relation to the value of the right 
litigated, the Court can interfere and exercise its 
powers under O. VII, r. il, Civil Procedure Code. 
Secretary of State for India v. Dados Ghanshyam 
Singh (3), Overruled. Sundrabat v. Collector of 
Belgaum (30), explained. Devidas v. Ramlal (6), 
Katicharanlal v. Shivshankar Sahai (20), Pratab 
Singh v. Nanhkelal (21) and Thamabai v, Lal Singh 
(24), approved, 

[Case-law referred to.] 

The principle that where the subject-matter is so 
related to things which have a real money value that 
the relief asked for will affect these, then the value of 
thesuit for the purpose of jurisdiction is to be taken 
as the market value of the property affected, cannot. 
be taken ag the test for valuing suits of the type 
coming under s. 7 (iv) (c), Oourt Fees Act, because 
it is not the value of the thing afiected that settles 
the value of the relief sought. It is the value of the 
relief soyght which has to be determined. Vasireddi 
at ie v. Butchayya (18), referred to. [p. 276, 
col. 2, 

The value for court-fee purposes and the valuefor 
jurisdiction must be the same, and if the plaintiff 
values the suit at one figure for the purposes of 
jurisdiction and at another figure for court-fee pur- 
poses in a suit coming unders. 7 (tv) (e) Court-Feeg 
Act, the Court is at liberty to challenge ons of those 
values at any rate. Devidas v. Ramlal (6), Sri 


Kishan Das v. Sat Narain (23) and Batdeoprasad v. 


Ghasiram (31), reliedon, [p, 275, col, 2.] 


. 


. 
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In considering the meaning ofs. 7 (iv) (c), Court 
Fees>Act, it ig necessary to consider s. 8, Suits 
Valuation Act, and O. VII, r. 11, Oivil Procedure 
Code, for in construing a statute, one should en- 
deavour to give it a meaning, in all cases of ambiguity 
which will make it consonant to, rather than in dis- 
agreement with, other Acts. 

Per Niyogi, J. in order of seference.—In a 
suit by the plaintiff that he be declared the 
next reversioner and that a permanent injunction 
restraining the defendant from committing acts of 
waste be granted and that the Receiver be appointed 
to manage the property, the reliefs for injunction or 
the appointment of Receiver are consequential reliefs 
and consequently the suit comes within the purview 
of s 7 (iv) (c), Court Fees Act. Secretary of State 
for India v. Dadoo Ghanshyam Singh (3), follow- 


ed, 

©. R. App. of the order of the Court of the 
Subordinate Judge, Second Olass, Katol, 
dated July 22, 1937. 

Order of Reference toa 
Full Bench 

Niyogi, J. —(February 22, 1938).—This is 
a defendants’ application in revision against 
an interlocutory order passed on July 22, 
1937, in Civil Suit No. 124-A of 1937 by the 
Subordinate Judge, Second Class, Katol. 

The plaintiff instituted the suit seeking 
reliefs as follows :— 

“(a) It be declared that the plaintiff ja the next 
reversioner and a permanent injunction 
restraining defendant No, | from committing 
any acts of waste in future be granted; 

(b) it be declared that the acts complained of 
are waste and not binding on the plaintiff 
meee aan after the death of defendant 

o, L; : 

(© a Receiver be appointed to manage the estate ; 

(d) costs of this suit be decreed against the 
deféndants; 

(e) any other relief the Court .deems fit be also 
granted.” 

These reliefs can be summarised into 

three : 

(i) It be declared that the plaintiffis the 
next reversioner. 

(ii) That permanent injunction be 
granted to restrain defendant No. 1 
from committing acts of waste. 

(iii) That a Receiver be appointed to 
manage the property. 

The defendants raised the objection that 
it was not openeto the plaintiff to put his 
own valuation on the several reliefs 
claimed by him. The lower Court over- 
ruled the contention which is again 
pressed here in revigicn by the defend- 
ants, 

It is urged on behalf of the defendanis 
that the reliefofinjunction or the appoint- 
ment of a Receiver was an independent and 
substantive relief, and that it should be 
paid for separately. On that basis it is 
urged thatthe suit forthe purposes of 
court-fees does not fall under s. 7 (iv) (e) 
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of ths Court Fees Act. Reliance is placed 
on Chhatarpali v. Kalap Dei (1) and In re 
Kalipada Mukerji (2). In the first men- 
tioned case the plea such as is raised here 
was in fact overruled. It was held that the 
relief with respect to the appointment of a 
Receiver was a relief consequential on the 
granting of the plaintiffs’ relief for a declara- 
tion of the plaintiff's title. The suit which 
was one for a declaration of title and 
appointment of a Receiver was treated,as 
one falling under s.7 (iv) (¢) of the Court 
Fees Act. It was further held that it was 
open tothe plaintif to put his own valua- 
tion upon the relief sought by him. In 
In re Kalipada Mukherji (2) the plaintiff 
had paid separate court-fees for the 
relief of declaration and for the relief cf 
injunction, exactly as is contended for by 
the defendants in this case, but their 
Lordships df the Calcutta High Court held 
that the relief of injunction was conse- 
quentiel on the relief of declaration and 
held that the suit fell under s. 7 (10) (c) of 
the Court Fees Act. It was also pointed out 
thatit was at the option of the plaintiff to 
fix any value he likes on the reliefs that he 
claims in the suit. 

I have no doubt as [held.in Sesretary of 
State for India v. Dadoo Ghanshyam Singh 
(3) that the reliefs of injunction or the 
appointment of Receiver are consequential 
reliefs and thatthe case comes within the 
purview of s. 7 (iv) (c) of the Court Fees 
Act. 

In respect of such suits there has beén 
“much divergence of opinion as to whether 
the plaintiff is entitled to put arbitarily low 
valuation on the consequential relief or 
not. In Secretary of State for India v. 
Dadoo Ghanshyam Singh (3) Lhad occasion 
to deal with this point and I expressed my 
‘opinion that the Court is not authorised 
*until proper rules are framed under s. 9 of 
the Suits Valuation Act to interfere with 
the valuation put by the plaintiff even — 
though it may appear to be capricious and ` 
unreasonable. In that case my view was 


expressed in these terms: 

“There was formerly some divergence of judicial 
opinion on the question whether s. 7 (iy) (c), Court 
Fees Act, augfhorises a plaintiff to value his’ relief in 
an abitrary manner, but lately the opinion of all the 
High Oourts appears to converge on the viewethat it 
leaves it open to the plaintéfi to attach his own 
value to the relief claimed by him, and that the 


(1) 54 A 232; 135 Ind, Cas, 237; (1931) A L J 837; 
Ind. Rul (1932) AH, 61; AIR #1939 All. 114. + 

(2) 5890 281; 131 Ind. Cas. 587; A IR 1930 Cal. 686; 
34 Ô W N 870; Ind. Rul. (1931) Oal, 475. 

(3) 4 I R 1937 Nag. 14; 165 Ind. Oas, 106; 9 R- 
Nag. ° dice Dhin. 
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Courts have no power to revise the plaintiff's valua- 
tion even though it may appearto be capricious. 

. The Oaleutta High Court had held in Raj Krishna 
Dey v. Bipin Bihary Dey (4) and Bibi Umatul Batul v. 
Nanji Koer (5) which was followed by the Judicial 
Commissioner's Court at Nagpur in Devidas v. 
Ramlal (6) that a plaintiff was not at liberty to 
assign&n arbitrary value to the relief sought by 
him. The Oalcutta view did not find favour in 
Bombay: see Vachhani Keshabhai v. Vachhani 
Nanbha (7) and Govind Krishna v. Hanmaya 
Lingaya (8) and was departed from by the Calcutta 
High Court itselfin later cases: seeln re Kalipada 
«Mukerji (2) and Narayan Ganj Central Co-operative 
Sale and Supply Society, Ltd. v. Mafijuddin Ahmad (9). 
The cases Jhanda Singh v. Gulab Mal-Bhagwan Das 
(10), Arunachalam Chetty v. Rangaswamy Pillai 
(11), Jogal Kishore v. Tale Singh (12) and Kamala 
Prasad v. Jagar Nath Prasad (13) took the same 
view asthe later Calcutta Cases.” 

In the sequel [ observed : 

“It may well be that in certain cases the 
plaintiff may deliberately undervalue the relief in 

‘order tosave court-fees, but this can be remedied 
by framing appropriate rules under s. 9, Suits 
Valuation Act, as suggested by*Mulkerji, Ją in 
Pannalal v. Abdul Guni (14). To deprive the 
plaintiff of his right go state his own valuation, 
however arbitrary or. unreasonable it may be, 
would result in nullifying the words of the sec- 
tion,” 

In another case of this Court reported in 
Sadasheorao v. Vasantrao (15) Pollock, J., 
expressed his opinion to the contrary saying 
that it was uo doubi not open to the 
Plaintiff to put an arbitrary value on his 
claim. Ona question of.tiscal importance 
and frequent occurrenc3, such as the 
present, it is desirable that there suould-be 
no divergencs of opinion in our Court. Ib is 
therefore, expedient that the question 
‘formulated below saould be referred to a; 


Bench of this Court for its opinion. 

“Whether the Court is authorised to interfere 
with any value put ona relief sought by the 
plaintiff in a suit which falls under s.7 (ix) (c), 
Court Fees Act, if the valuation so put by the 
WADA appears to be arbitrary and unreason- 
able.” 


e 
(4) 40 O 245; 17 Ind. Oas., 162; 16 O LJ 194; 17 OW 
N byl 


(5) 11 O W N 705; 6 O L J 427. 

(6)7 N Li R 190; 13 Ind. Oas. 861. 

(7) 33 B 307; L Ind. Cas. 103; 11 Bom. L R 50. 

(8) 45 B 567; 59 Ind. Uas. 777; ALR i921 Bom, 65; 
22 Bom. LR 1450, 

(9) 61 0796; 149 Ind. Oas 3; A I R 1934 Cal, 448; 59 
O L J 233; 33 O W N 599; 6 R U 533 (F B). 

(10) 13 L 783; 137 Ind. Oas. 240; A LR 1983 Lah. 246; 
33 P L R 438; Ind. Rul. (1932) Lah. 320. 

(11) 33 M 922; 23 Ind. Oas. 79; A I R 1915 Mad. 918; 
z @i Lou 118; (1915) M W NIB a7 M LT 
494, . 

(12) 4 A 320; AWN 1882, 44 (F B). 

(13) 10 Pat. 432; 130 Ind. Uas. 48; A I R 1931 Pat, 78; 
13 P LT Lod; Ind, Bul. (1981) Pat. 142. 

.. (14) A I be930 Ual. 473; 127 iud. Uas, 665; 34 OWN 
321; ind. Rul, (19.0) Ual 873. 

q5) A I R1937. Nag. 316; 174 Ind. Oas, 90;1 LR 

g (1988) Nag, 302, 10 R N 334, . 
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Opinion 

The following question has been referred 
to a Bench for its opinion ; 

“Whether the Oourt is authorised to interfere 
with any value put on a relief sought by the 
plaintiff in a suit which falls under s 7 (iv) (©) 
Court Fees Act, if the valuation so put by the 
plaintiff appears to be arbitrary and unreason- 
able.” 


Owing to the practical importance of the 
question and the divergence of opinion in 
this and the other Higa Courts in India, it 
was considered desirable to place this ` 
matter before a Full Banch. 

The difficulty arises owing to the wording 
ofs. 7 (iv) (e) of the Oourt Mees Act. 
That section provides inter alia ag 
follows: 

“The amount of fee payable under this Act in the 
suits next hereinafter mentioned shall be as follows: — 
(iv) In suits . see ceeeee det oat a ANA aah Geib 
(e) to obtain a declaratory decree or order, where 
consequential relief is prayed... s... s see ceeseeeonres 
according to the amount at which the relief 
sought is valaed inthe plaint or memorandum of 
appeal (with a minimum fee of rapees five inthe 
case of suits falling under Cl. (C) s-e... sere. cee means 
In all euch suits the plaintiff shall state the amouat 
at which he values the relief sought,” 

ln considering the meaning of the above 
provisions, it is necessiry to Consider two 
other Acts because in construing a ’statute 
one should endeavour to give it a meaning, 
io all cases of ambiguity, which will make 
it consonant to, rather than in. disagreement 
with, otner Acts. The first of the other Acts 
is the Suits Valuation Act, 8. 8 of which pro- 
vides inter alia as follows: 

“Where in suits within the above sub-section 


wo neces a. 


TT e arve warata mt arana 


court-fees are payable ad valorem under the Oourt 
Fees Act, 1870, the value as determinable for the 
Computation of ,court-fees and the value of purposes 
of jurisdiction shall be the same.” 


The second is the Coda of Civil Procedure 
(O. Vil, r. 11) the First Schedule to which 


provides inter alia as follows: 
“The plaint shall be rejected 


in the following 


e oe ma 


fails to do so." 

Tee question assumes that the suit ia 
question is of the*above type and that tife 
valuation appears to be arbitrary and 
unrsasonable. it is argued on the one hand 
thats. 7 (iv) (e) gives to the plaintiff the right 
to put waas value he likes upon a suit of tnis 
nature and if he values it at a trifling figure 
that valuation canaot be challenged and 
the consequence will be that that value will 
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-be taken to be the value under the provi- 
sions of s.8 of the Suits Valuation Act as 
‘the value for jurisdiction purposes it being. 
assumed in the argument that the value for 
` purposes of court-fee and jurisdiction must 
be the same. On the other hand it is said 
that if one traces this Act back to its 
beginnings cne finds that originally after 
the words “in all such suits the plaintiff 
shall state the relief sought”, there appeared 
words whicn preserved the Courts powers 
now conferred by O. VII, r. 11 (b) and, 
therefore, it is argued that although the 
plaintiff is required to state the amount at 
which he values. the relief sought and 
although that value prima facie controls 
“the amount of ‘court fee and also will 
control the jurisdiction, still it is not a value 
that is binding on the Court and, when 
the plaint comes before the Court, if the 
` Court is of opinion that itisa clearly un- 
reasonable valuation, the Court can reject 
the plaint and leave the plaintiff to correct 
the valuation or have the suit rejected. 

Which of the above isthe correct view 
has perhaps been the subject of as much 
dispute as any subject relating to the con- 
struction of & statute. On the view that 
the valuation’ is- whatever the plaintiff 
cares to make, arbitrary or otherwise, 
reasonable or unreasonable, are the follow- 
ing decisions: Barru v. Lachhman (16), 
Jhanda Singh v. Gulab Mal-Bhagwan Das 
(10), Arunathalam Chetiy v. Rangasawmy 
Pillai (11), Jogal Kishore v. Tale Singh 
(12), Govind Krishna v. Hanmaya Langaya 
(8), Official Trustee of Bengal v. Gobardhan 
Guchait (17), In re Kalipada Mukerji 
(2), Vasireddi Veeramma v. Butchayya (18) 
and. Vallabhacharyulu v. Rangacharyulu 
(19), Secretary of State for India v. 
Dadoo Ghanshyam. Singh (8). 

On the other hand for the view that the 
plaintiff cannot fix whatever value he likes 
but the Oourt has power of supervision 
there are: Devidas v. Ramlal (6), 
Kalicharanlal v. Shivshanker Sahai (20), 
Pratab Singh w. Nanhelal (21), Sadasheorao 
v. Vasantrao (15), Krityanand Singh v. 
Dinu Manjhi (22), Sri Kishan Das v. Sat 

(16) 111 P R 1913; 22 Ind, Cas. 503; 4 I R1914 
Lah, 214; 23 P L R 1914, 228 PW R 1913. 

(17) 118 Ind. Oas. 35%: 33 O W N 23l; Ind. Rul. 
(1929) Oal. 645. 

(18) 50 M 646; 101 Ind. Cas. 379; AI 21927 Mad 
563; 52 M L J 381; 25L W440. 

(19) A IR 1937 Mad. 449;171 Ind. Cas. 889; (1937) 
M W N 230; 45 L W 380; 10 R M 407. . 

(20) AIR 1924 Nag. 295; 79 Ind, Oas. 113. 

.(21) A I R1928 Nag. 243; 110 Ind. Cas, 163. 
oe AIR 1934 Pat. 234; 149 Ind, Oas. 109;6 RP 
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Narain (23), Thamubai v. Lal Singh (24)9 
Ramcharitar Panday v. Basgit Kai (25) 
Radha 
Sundar Royv. Saktipada Roy (27), Bibi 
Umatul Batul v. Nanji Koer (5), Lackhomal 
Deep Chand v. Deep Chand Tolaram (28) 
and Ram Sekhar Prasad “Singh `v. 
Sheonandan Dubey (29). One important 
case, Narayanganj Central Co-operative 
Sale and Supply Society Ltd, vV. 
Mafijuddin Ahmad (9) has been relied on 
by both sides. : 

As the foundation of many of the deci- 
sions which say that the plaintiff can fix 
an arbitrary figure is the Privy Oouncil 
decision in Sunderabai v. Collector of 
Belgaum (30) anditis obvious that if that 
decides the point in question, that is the 
end of the discussion. It is, therefore, 
necessary to see whether that case doés so 
decide. Sunderabai v. Collector of Belgaum 
(30) was concerned with a question of 
limitation. Tbe point here under con- 
sideration wastouched upon at p. 382* in 
the following words :— f 


“From that decree the defendants appealed to the 
High Court at Bombay. For the necessary purpose 
of that appeal they applied for copies of the 
judgment of the trial cudge, but did not obtain 
them until June . 1), 1910. They presented 
their appeal to the High Court on July 19, 1910, 
which if the appeal bay to the High Uourt was 
well within the ninety days allowed for an appeal 
tothe High Court. On objection taken on behalf 
of the defendants, the High Court on March 11, 
1912, rightly decided that the appeal lay to the 
Court of the District Judge of Belgaum and not 
to the High Court, and aftirmed a principle, which 
had been previously applied by the High Court at 
Bombay, that—'Where a plaintiff sues for a 
declaratory deciee and asks for consequential 
relief, and puts his own valuation upon that 
consequential relief, then for the purposes of court- 
fee, and also for the purposesof jurisdiction, it is 
the value that the plaintiff puts upon the plaint 
that determines both.’ The High Court directed 
that the memorandum of appeal should be returned 
to the defendants for presentation tothe District 
Judge of Belgaum, and the learned Judges intimat- 


(23) 138 L 391; 135 Ind. Oas. 499; A IR 1932 Lah. 
132; 32 P LR 729; Ind. Rul. (1932) Lah. 99, 

(24) 1938 N L J 130, . 

(25) 11 Pat. 161; 133 Ind. Oas. 687; A I R 1932 Pat. 
9; 12P L T 656; Ind, Rul. (1931) Pat. 399. 

(26) 42 O W N £01; 179 Ind. Cas, 355; AIR 1938 
Cal. £64; 1 L R (1935) 2 Cal. 64; 1L R © 536. 
X (27) 39% W N 250; 164 Ind. Cas, 367; 62 O 479; 9 R 

198, 

(28) 815 LR 442; 171 Ipd. Cas, 420; A*I R 1937 
Sind 241; 10 R $ 106 (F B). 

(29) 2 Pat. 198; 68 Ind. Cas, 316; A I R 1923 Pat, 137; 
4PLT71. 

(30) 43 B 376 atp 382; 52° Ind. Ogs. 897; AI R 1918 
P O 135; 461A 15; (1919) M W N 254; 23 O W N 753; 
21 Bom. L R 1148 (P ©). ; 
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ed in this judgment that the appeal would be 
` removed into the High Court.” e 


In our opinion that means that the High 


Court was right in deciding that appeal- 


lay to the Court of the District Judge. 
The question whether the appeal lay to 
the Court of the District Judge or to the 
High Court depended upon what was the 
true value for purposes of jurisdiction. 
The true value for purposes of jurisdiction 
is the value, as we have seen from a. 8 
gf the Suits Valuation Act, at which the 
suit is valued (in a suit of this character) 
for the purpose of court-fee. The plaintiff 
had valued it at so much, therefore the 
jurisdictional limit was that amount and 
therefore appeal lay to a particular Court. 
That is the chain of reasoning which their 
Lordships approved. 

That, in our opinion, does not decide 
what is the position if, at the time of 
presentation, a plaint containing such a 
valuation is rejected by a Judge on the 
ground that the valhation is unreasonable. 
No one disputes that in the first place 
the plaintiff can value his plaint. Noone 
contests that if he does value bis plaint 
for court-fee purposes that will be the value 
for jurisdictional purposes. Nor does any 
one contest that that value will control the 
matter if when that plaint is presented, 
it is accepted not” only as regards court- 
fees but also as regards jurisdiction. We 
therefore are of the opinion that their 
Lordships of the Privy Council were not 
considering the position that arises when 
a plaintiff unreasonably undervalues his 
plaint and the Court rejecisit as improperly 
valued. Thus we are not relieved, by the 
binding nature of that decision, of the 
` duty to come to our own conclusion. 

_ Unfortunately owing to the conflict of 
judicial opinion in considering this questi 
precedent- and authcrity are of very Tittle 
assistance, for the cases disclose admirable 
reasons leading to conflicting results, 

_ It can hardly be doubted, however, that 
it is not desirable to permit a litigant to 
place fanciful values on his suit aud 
thereby not merely deprive Government of 
revenue but also get an important action 
in a Court of limited jurisdiction with the 
consequential result that the powers of 
appeal, however important the matter may 
be, will be stri@tly limited. On the other 
hand, undoubtedly, one is here construing 
a statute which imposes a pecuniary obliga- 
tion uponea subject and which should 
therefore be construed strictly, and one is 
coneerned with a type of suit the value 
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of which is uncertain and consequently 
about which opinions can differ. 

In cur opinion it is desirable that where 
opinions can differ, one should delimit the 
scops of dispute as to value as -far as 
practicable and ths purpose of the Court 
Fees Act would appear to be to give to 
the plaintiff the right to fix the value, 
subject, in our opinion, to the right of a 
Court to prévent an abuse of its processes 
by declining to accept an unreasonable 
value. 

There are possibly many cases in 
which it would be impossible for any- 
body to say, however small the value 
assigned was, that it was unreasonable 
because although the subject-matter might 
be substantial the plaintiff's interest therein 
or the relief that the plaintiff sought in 
relation thereto might be of avery small 
value. At the same time there are other 
eases that arise in which however the 
matter is regarded, it is clear that the value 
of the suit to the plaintiff is substantial. 
The question we have to consider is whether 
in such a case it is still open to the plaintiff 
to put a nominal value, say Re. 1 as the 
value of the suit.. If the plaintiff so values a 
suit can he say, when the Court, on 
presentation of the plaint, says it is under- 
valued: 

“The Court has no power to consider this 
question. The law gives me the right to say what 


the valueis. I have said the yalue is Re. 1 and . 
that concludes the matter.” : : 


There can ae least be no doubt that the 
value for court-fee purposes and the value 
for jurisdiction must be the same, and if 
the plaintiff values the suit at one figure 
for the purposes of jurisdiction and at 
another figure for court-fee purposes in a 
suit of this type, the Court is at liberty 
to challenge one of those values at any 
rate: see Baldeoprasad v, Ghasiram (31), 
Devidas v. Ramlal (6) and Sri Kishan Das 
v. Sat Narain (23). 

Particular stress has been laid on a 
recent Fall Bench decision of the Calcutta 
High Oourt, Narayanganj Central Co- 
operative Sale and Supply Society, Ltd. 
v. Mafijuddin Ahmad (9). That case 
decided that the Court under O. VIL, r. 11 
(b) Has power to require the plaintiff tp 
correct the valuation, but the answer to 
that question proceeds as follows: 

ee eee. But, B0 long as there ate no rules 
framed under s. 9 of the Suits Valuation Act (VII 
of 1887) the Court would have no standard before 
it, on which it may regard the plaintiff's valuation 


pif) 16N L R 84; 58 Ind. Cas, 360; A 11920 Nag. 
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‘as an under valuation, and its powers of correction 


would have to be exercised on that footing.” 

. Costello, Ja, in agreeing generally, ex- 
pressed the view tbat it was never intended 
to give the plaintiff liberty to assign any 
arbitrary value he chose to the suit, that 
it was intended that the Court should be 
in a position to exercise control but he 
saw practical difficulties .in the way of 
. the Court interfering unless . and until 
appropriate rules were made under the 
powers conferred by s. 9 cf the Suits 
Valuation Act. Jack, J. agreed with the 
view expressed by Costello, J., and Mallik 
and Ghose, JJ., agreed with the opinion 
expressed by Mukerji, J., whose judgment 
in that case is the main judgment. Not 
unnaturally that case has been cited on 
behalf of both parties before us. We 
apprehend that the meaning of that judg- 
ment is this: that the Court has the right 
to challenge the valuation but it cannot 
usefully do so in a case where the value 
is uncertain because in such a case it 
would not be within the power of anybody, 
the value being uncertain, to say that the 
value assigned is too low. 

“In Bengal there is a lccal amendment 
to the Court Fees Act, and the added 
section (s. 80) was the one under which the 


Court acted in Anath Nath v. Kali Mata (26). - 


It seems difficult to see how that section 
adds substantially tothe powers conferred 
to the Court by the Civil Procedure Code. 
If the Court cannot sdy there is an under- 
value when exercising the powers given 

-it by O. VII, 7. 11,it presumably cannot 
say there is an under-value when exercising 
the powers conferred by s. 80 of the Court 
Fees Act. 


Rules bave been made in this Province 
under s. 9 of the Suits Valuation Act bug 
they do not touch s. 7 (iv) (c) and therefore 
do not advance the matter any further. 
In Vasireddi Veeramma v. Butchayya 
(18) the following general principle was 
expressed: - 

“The genera? principles deducible for valuation 
for purposes of jurisdiction wheie no special method 
of valuation has been provided by statute....... hse 
where the subject-matter of a suit is wholly unrelated 
to anything which can be readily stated in definito 
money tems, then the plaintiff, having to put 
somé money value for the purpose of jurisdiction, 
must put a more or less arbitraiy valu and, there 
being ‘no factors in the case from which the Court 
can say his valuation is wrong, or dishonest, the Court 
will accept that valuation. ...... eea (2). Where 
the subject-matter is so related to things which 
have a real money value that the relief asked for 
will affegt these, then the value of the suit for the 
purpose of jurisdiction is to be taken as the market 
value of the property affected, such, for example, 


. 
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the test for valuing suits of the type under 
discussion. It is not, in our opinion, the 
value of the thing affected that, settles the 
value of the relief sought. It is the value 
of the relief sought which has tobe de: 
termined. Clearly if it is impossible to 
state what that value is the value must be 
a notional one settled by somebody's 
caprice; and the Act, in our opinion, en- 
ables the plaintiff to ix it but it does not, 
in our opinion, follow that in a case where, 
though the value is uncertain, it is manifest- 
ly great, the plaintiff is at liberty, not 
merely to fix what value he likes but to 
maintain: that value when a Court says it 
is unreasonable. We wish it to be clearly 
understood that a Oourt should not 
endeavour to correct the plaintiff's valua- 
tion except in a clear case where the 
disparity is so great as to show that the 
plaintiff has not endeavoured to fix a fair 
value at all but has simply set down a 
figure which is unreasonable and bears no 
relation to the value of the right litigated. 
In our opinion on the true construction of 
the Act the matter can be expressed as 
follows : ‘a 

The amount ofe fee is computed ad 
valorem according to the value fixed in the 
plaint and the plaintiff is required to 
state that value. That value Gontrols the 
value for court-fee purposes-and controls 
the: jurisdiction. That value (like any other 
of ,the values ‘which should appear in a 
plaint) is not necessarily final. If another of 
the sub-sections ofs. 7, for example subss. 3, 
be looked at, it will be seen that in suits 
for movable properties the value is the 
market value at the date of presenting the 
plaint. That market value may be stated 
by the plaintiff as Rs. X. The Court may 
consider, on objection taken by the other 
side, that it exceeds Rs, X and can reject 
the plaint as undervalued. ' 


In a case under s. 7 (iv) (e) though the 
plaintiff values it at a certain figure, the 
Court can refuse to accept that figure. The 
differepce between the two ‘cases lies in 
this: that in the first case the Court has 
something definite to goon, whemeas-in a 
suit to obtain a decfaration, it is difficult 
to determine what the rue value cf the 
relief sought is. Therefore a Court in such 
a case, even where objection is taken (see 
Krityanand Singh v. Dinu Manjhi (22) 
should nct lightly disturb the plaintiff's 
valuation and should only “do so if àt is 
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apparent that that valuation could not have 
been given by any reasonable man as the 
valuation fof the relief sought. In other 
words, unless the relief sought can be 
given some sort of a value and unless that 
value which any reasonable man would 
give is altogether disparate from the value 
that the plaintiff has given, the plaintiff's 
Valuation stands. In other words we do 
not understand s. 7 (iv) (c) to demand a 
construction which would be appropriate if 
the talevant part of the Act above quoted 
ended with the word “and such value 
shall be binding on the Court”. There is 
nothing in the Court Fees Act which shows 
that in this type of case the power which 
the Court is given by the Civil Procedure 
Oode to challenge an undervaluation is 
taken away. The only difficulty is the 
practical difficulty of saying what is an 
undervalue. In many cases it ewould be 
impossible to say what is an undervalue 
for the relief sought might be of such a 
nature that no one could say with any de- 
finiteness whether the value is great or 
small. But although there are such cases 
and in such cases the plaintifi’s value must 
be accepted, there are other cases we 
apprehend (otherwise the question put is 
meaningless) in which it would be possible 
to say that the value assigned is unreason- 
able though it might be impossible to say 
with precision what the true value is, for a 
value-can be great or a value can be small 
without one being able to say with certainty 
exactly how many rupees are involved. 
In such a case if the Court thought that 
the value assigned was unreasonable, we 
see no reason why it cou'd not treat that 
unreasonable valuation as an under valua- 
ie song exercise its powers under O. VII, 
r. ll. 

But in our opinion that is the only power 
waich the Court has, and if it accepts the 
plaint, that is an end of the matter aad 
thereafter all the proceedings must be 
controlled by the valuation fixed by the 
plaintiff. This, we understand, is what 
their Lordships intended to express 
approval of in Sundrabai v. Collector of 
Belgaum (30), 


The majority of the decisions in this 
High Court tend in the direction we have 
indicated. On the ther hand, there is the 
decision of the referring Judge reported in 
Secretary of State for Indiav. Dadoo 
Ghanshyam Simgh (3) to the effect that 

“3. 7 (iv) (e) leaves it open to the plaintiff to 
attach his own value to the relief claimed by him 
and the Courts have no power to revise the plain- 
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tifs valuation, even though ib may appear to be 
capricious. 

In that case the case-law was reviewed. 
On the other hand the same learned Judge 
in Thamabwi v. Lal Singh (24) decided that 
in a suit ander a. 7 (iv) (c) the plaintiff 
cannot be allowed to put an arbitrary 
value on his claim but that case turns on 
the fact that the suit was of such a nature 
that a value could be assigned and there- 
fore, the plaintff could not give an 
arbitrary value. In Sadasherao v. 
Vasantrao (15) Pollock, J.» decided that 
where a plaintiff sues for a declaratory 
decree and asks for a consequential relief 
and puts his own valuation upon that con- 
sequential relief, if is the value that the 
plaintiff puts upon the plaint that de- 
termines the value both for courl-fees and 
for: jurisdiction, provided that the value 
put by the plaintiff is not arbitrary. 
Unfortunately the important restriction on 
the general power of the plaintiff that he 
must not put an arbitrary value occurs in 
a single sentence of the judgment and is 
not supported by any authority. His 
general proposition is founded upon the 
Privy Council decision above-mentioned. 
In Devidas v. Ramlal (6) it was decided 
that when a suit is brought by a minor 
for a declaration that a mortgage deed 
executed in his name by the plaintiff's 
mother is not binding on the plaintiff, and 
for consequential relief of cancellation and 
injunction the valufion of the suit for pur- 
poses of jurisdiction depends on the amount 
of the plaintiffs liability under the deed as 
stated-in the plaint and the plaintiff cannot 
be allowed to assign an arbitrary value for 
purposes of jurisdiction. We think that it is 
clear that as above stated, the Court must be 
able to challenge a valuation for court-fee 

purposes if that valuation disagrees with 
the valuations given in ths plaint for other 
“purposes. But we do not limit the power of 
the Court in this way. 


We take Pratab Singh Nanhelal (21) as 
an exampte to show what we think can 
and cannot be done. That was asuit by 
the next heirto an inalienable estate for 
a declaration which would have the effect 
of prevtnting a threatened alienation of 
the estate for Rs. 40,000. A Division Bench 
of the Judicial Commissioner’s Court held | 
that the court-fee was an ad valorem fee 
on Ps. 40,000. The plaintiff had valued it 
at a figure which made the court-fee payable 
Rs. 10 We think with respect that it was 
clearly wrong to bold that the value of the 
relief sought in $hat case was Rs. 40,000. It 


was, in our opinion, manifestly very much 
less. As the learned Judges appear to 
indicate if the estate was inalienable whe- 
ther it was or was not alienated would not 
affect the next heir when he came into the 
estate. The next heir (the plaintiff) might 
never come into the estate, be might die 
before he entered upon his inheritance. 
The plaintiff was thus, even if successful, 
getting something that was very much less 
in value to him than Rs. 40,000. On the 
other hand it might be—but we express no 
view as to that—that he was litigating a 
matter which had greater value than that 
on which Rs. 10 court-fee was properly pay- 
able. That would be a matter for the Court 
to consider. If it thought that the reason- 
able value and the stated value were not 
greatly disparate, it would not regard the 
plaint as undervalued even though the 
proposed alienation was for a large sum of 
money. In Krishnarao v. Chandrabhagabai 
(32) it was held on the authority of 
Govind Krishna v. Hanmaya Lingaya (8), 
which was -treated as following Sunderabai 
v. Collector of Belgaum (30) which case 
was regarded as concluding the matter, 
that the plaintiff has a right to put what 
value he likes on the relief claimed and 
the Oourt i$ bound to accept that value. 
As above stated, we are of the opinion that 
the Privy Council’ did not lay down any 
such rule. ‘In Kalicharanalal v. 
Shivshanker Sahai (20) a Judge who was 
a member of the Bench which decided 
Krishnarao v. Chandrabhagabai (32), held 
following Devidas v. Ramlal (6), that the 
valuation cannot, be an arbitrary valuation 
but has to accord with the value cf the 


subject-matter of the suit and incase of 


dispute isto be determined by the Court. 
The learned Judge had before him 
Sunderabai v. Collector of Belgaum (30) 
and jie observed: 

“that question itself does not appear to have been 
before their Lordships, and no PEN AG finding on 
the correctness of the principle referred to is to be 
found in the judgment of the case”, £ 


With that observation we agree. 

We answer the question in the afirma- 
tivè Referred back for disposal açcord- 
ingly. . 

8. Aprzeal allowed. 

e 
(32) A IR1924 Nag. 316; 79 Ind. Cas. 668. 


“but Record of Rights recording holding 


Government 
was recognized as proprietor. The statue of the 
grantee was described as former. The settlement 
was expressed not to be ryotwari, 
settlement, the payment which the grantee was 
liable tomake was described as revenue and it was 
further provided that in case of default in payment, 


not necessarily signify that 


this settlement, 
may be taken to indicate that the settlement con- 


Tenancy JAG, 


e 
278 MIDNAPORE ZAMINDARY OO., LTD. V. SHORBTARY OF STATE FoR INDIA (OAL) 


180 I O- 


CALCUTTA HIGH COURT 
Oivil Appeal No. 94 of 1935 
August 1, 1938 
R. ©. MITTER AND SEN, JJ. 
MIDNAPORE ZAMINDARY Co, Lrp.— 
PLAINTIFF — APPELLANT 
versus 
SECRETARY OF STATE ror INDIA— 
DerenDANt—RESPONDENT 

Bengal Teaancy Act (VIII of 1885), se. 22 (1) (8), 
\L'-A, Proviso—Company getting Settlement of 
khas mahal from Government—Government recognized 
aa proprictor—Settlement expressed not io be ryot- 
weri—Amount payable by company described as 
“revenue’—Government given right to realize dues 
by procedure under Public Demands Recovery Act 
—Company held farmer of rent or ijardar within 
s. 22 (3)—"“Proprietor” in s. 22 (D includes proprietor 
of temporarily settled estate—S, 22 (3) as it stood 
before amendment of 1807—“Acquire"’, whether in- 
cludes purchase—Purchase by ijardar of occupancy 
holding—Occupapcy rights cease but holding re- 
mains as non-occupancy holding—Such rights ceasing 
even ag 
non-occupancy holding —Su by ijardar for declara- 
tion of title—Sub-tenants, if necessary parties— 
Limitation Act (IX of 1908), Sch. I, Art, 120—Fresh 
attack on title or invasion of right gives new right 


to sue for declaration—Suit within 6 years of last 
attack is within time. ` 


The word ‘proprietor’ in sub-s. (1) of s. 22, Bengal 


Tenancy Act, includes the proprietor of a tempora- 
rity settled estate. e s 


[p. 283, col. 2.] 
A certain company obtained a settlement from 
of a khas makal. The Government 


But in the 


the Governmenthad right to cancel the lease and 


to realize its dues by the procedure under Public 
Demands Recovery Act: 


Held, that the use of the word ‘revenue’ ` does 
the relationship of 
landlord and tenant was not being established by 
The introduction of this clause 


stituted a farming of rent and not of revenue. The 
agrangement constituted a farming lease whereby 
the company became tjardars or farmers of rent, 
in other words they became non-permanent tenure 
holders within the meaning of s. 22 (3), Bengal 
[p. 288, vol. 2.] 


Ordinarily by an amendment the Legislature 
must be taken to have intended a change in the 
law, but it does not necessarily follow that such 
is the intendment in every case. An amendment 
may also be intended to clarify matters. The 
word ‘acquire’ is a word wide enough to connote 
acquisition by purchase and by inheritance, and 
the Legislature had not indicated its intention in 
other parts of the statute as "existing before 1907 
to cut down the ordinary meaning of, that word. 
The grammatical construction must be given effect 
to. Ramrup Mahto v. Manner (1), dissented from, 
Raghubar Mahto v. Manners (2), Sheona&dan Singh va 
Deo Saran Singh (3), John Pier Pont Morgan v. 


Ramjee Ram (4) and Ram Dhayan Singh v. Bhulotan 
Singh (59, approved. [p. 285, cols. 1&2] > 


Hence s. 22 (3), Bengal Tenancy Act, as it stood® i 
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before 1907, debarred an ijarder from acquixing 
occupancy right by purchase or otherwise in the 
land of his ijara, but it did not debar him from 
acquiring a mon-occupincy ryoti interest, The 
result is that ifan ijardar purchases an occupancy 
holding, he acquires it as non-occupancy holding. 
Sheonandan Singh v. Deo Saran Singh (3), approved 
[p. 290, col. 1.] 

By operation of s. 22 the occupancy rights in 
the occupancy holding purchased by an éjardar, 
ceased but the holding was not recorded even as 
non-occupancy holding in the Record of Rights. 
In syit by the ijardar for declaration that the 
Record of Rights was incorrect and that he was 
entitled to possession of the holding as non-occupancy 
holding, the sub-tenants did not deny ijardar's title; 

Held, that as the suit was under Proviso to 
s. 111-A, the sub-tenants were not necessary parties 
to the suit, 

A fresh attack on title or invasion of right gives 
rise to a new right to sue for declaration. If there be 
successive attacks at intervals, time would run from 
each of these attacks and if the last attack which 
is made the basisof the suit be within six years of 
the suit, the suit will be in time. Whee the plaint- 
iff remains in possession, though frequent succes- 
sive threats and attackson his title are made by 
the defendant, his title is nt extinguished and so 
long as his title subsists, he has the right to sue 
for declaration and his suit would be considered 
to be within time if he makes a threat or attack, 
made within six years, the foundation of his suit, 
Ponnu Nadar y. Kumaru Reddiar (18), dissented 
from. [p. 236, col. 2.] 

A. from,the original decree of the Addi- 
tional Sub-Judge., Nadia at Krishnanagar, 
dated December 19, 1934. 

Messrs. U. N. Sen Gupta, Manmatha Nath 
Das Gupta and Birendra Nath Sen Gupta, 
for the Appellant. 

Dr. S. C. Basak and Mr. Rama Prasan 
Mukherjee, for the Respondent. 


R. GC. Mitter, J.—This appeal is on 
behalf of the plaintiff, the Midnapore 
Zamindary Oo., Ltd., herein referred to as 
the Oompany, ina suit for declaration of 
certain rights in property. It has been 
dismissed by the learned Subordinate Judge 
of Nadia by his judgment and decree dated 
December 19, 1934. To follow the points 
raised in the appeal, a short history of the 
Estate called Char Marichardiar bearing 
Touzi No. 1905 of the Rajshahi Oollectorate, 
now. Touzi No. 3520 :of the Nadia 
Collectorate (herein referred to as the chur), 
within which the lands in suit are situate 
and the précise nature of the Company's 
“elaim have to be noticed. In or about 1840 
a vasteisland chur was formed in the bed 
of the river Padma and became fit for 
occupation. Robert Watson & Oo. (to be 
called the Watsons), who were in possession 
of same asli tands3in the neighbourhood, 
came upon this chur in 1841 and began to 
possess‘it. Adjoining riparian propriesors 
laid: claim to “different portions of this chur 
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either on the ground of roformation in situ 
or on the ground of accretion to their parna- 
neatly settled estates, but the Watsons 
successfully resisted their claims to a great 
extent, all the suits except one or two 
being dismissed. The Watsons fought all 
these suits on the defence that no portion 
of the said chur was partof any perma- 
nently settled estate or accretions thereto 
but was the Government's property, being 
originally an island chur found in the 
bed of a large navigable river. From 
1341 to 1869, however, they did not pay 
anything to the Government on account 
of their occupation. 

In the sixties of the last century, a Diara 
survey of this chur was made, and in 1069 
the Wats:ns took a settlement from the 
Government for aterm of three years sti- 
pulating to pay fixed amount to the latter. 
‘he document evidencing this settlement 
has not been produced and we do not 
precisely know anything about the nature 
and terms of this settlement beyond the 
fact that it was for aterm of three years. 
The Watsons held over from year to year 
till March 1883. In 1882 the ryots of the 
said chur rose in revolt against them 
and petitioned the Goverament for 
realizing rent from them directly. The 
Government acceded to their prayer and 
resolved to hold the estate under khas 
management. ‘I'he evidence. establishes 
the fact thst direct possession was taken 
by the Government from April 1883, Tais 
fact is not only mentionedin a series of 
settlement reports beginning from {1888 
Ex. 13 (aj B 88] but is admitted in a 
patition of the Company (Hx, 23 13.16). 
A surveyof the said chur as also a 
jamibandt (settlem3nt of reat of the 
gultivating ryots, was begun immediately 
after tae Goveroment took the estate under 
khas management. 

It appears from the record that the 
Watsons were iu khas possession of some 
portion ofthe chur, and cultivated the 
same the nselves, they bain indigo plan- 
ters. The rest wasin the possession of 
cultivating tenants. When the ryots of 
the said ænur petitioned the Government 
for khas managements the Watsons took 
steps to cOnoteract that move. They sab- 
mitted 4 memorial to the Local Govern- 
ment on December 26, 1832, in which they 
preferred two claims. They claimed 
proprietary rights to 4 good portion of 
chur and occupancy rights in the 
remainder, this last-mentione? claim 
being founded upon their khas cultivation, 
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Their claim of proprietorship was 
founded upon adverse possession, their case 
being, Part 1 has been marked by me as A, 
Part 2, Vol. 1, as B, Part 2, Vol. 2 as O, Part 
2, Vol.3, as D, Part 2, Vol. 4,a8 E and Part 2 
. Vol. 5,as F, that a portion of the chur was 
reformation in situ of Bobanund Diara, 
an estate which belonged to the Ohow- 
dhuries, whom they had kept out of 
possession for the statutory period. The 
Government inits resolution dated April 
6, 1883, ‘held that their claim to pro- 
prietary right was unfounded and acting 
upon the opinion of the Advocate General, 
who had in the meantime been consulted, 
rejected their claim to jotedari rights 
(occupancy rights). The Lieutenant- 
Governor, however, did not wish that their 
possession over uch portions of the 
chur as were in their khas cultivation 
should be disturbed, but they were to be 
asked to pay rentto the Government at 
the rates current in the locality (Mx. 1 B- 
75). In this resolution there are two pas 
sages, cneat p. 791. 26°32 and the other 
at p. 801. 4046, which indicate that the 
Government considered itself to have 
proprietary titlein the chur and that the 
‘Watsons were ils tenants up to March 
1883, they being rent collectors, farmers 
of rent or ijardars. This fact and the 
facta noticed in the next paragraph have 
an important bearing on the first question 
raised inthe appeal, namely on the con- 
struction ofthe document Ex, 17 (d) (B- 
62), the document by which the Watsons 
engaged with the Government fora term 
of 20 years from 1887. ; 

The survey of the chur and jamabandi 
which was begun in about the year 1883 
was completed in 1885. With a view to 
terminate disputes, Government, however, 
in the end decided to offer another farming 
settlement to the Watsons-:for a period of 
20 years on certain conditions. The essen- 
tial condition which the Lieutenant Gover- 
nor laid down in 1884 was that the 
Watsons were to acknowledge Govern- 
ment’s proprietary title. What I find is 
that thereafter the Watsons reduced toa 
great extent their original clsim. Instead 
of claiming the whole of the area of 46,000 
bighas odd, partly in proprietary right and 
partly in occupancy right, they reduced 
their proprietary claim to a parcel about 
10,500 bighas in area which they claimed 
partly as re-formation in situ of Mehal 
Tamadia which they. held in paini right 
under a privaée proprietor and partly as 
ye-forination in situ of another village of 
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theirs, named Muluk Chandpore. The 
overnment, however, was prepared to 
admit by way of compromise their claim to 
about 6,309 bighas, and proposed a lease 
with them for 20 years of the remaining 
40,198 bighas provided they formally re- 
cognized Government’s proprietary title to 
the same: Ex. 236, letter of the Secretary to 
the Government of Bengal to the Secretary, 
Board of Revenue, dated December 
26, 1885-Ex. B 111. . 
The Watsons agreed to this and the Set- 
tlement Deputy Collector was asked to 
demarcate the lands to which Government 
admitted the Watsons’ proprietary title and 
to deduct’ from the jamabandi of 1885, the 
assets of the released portion of Mehal 
Tamadia and Muluk Chandpore and of the 
lands to which the Government admitted 
the claim of another proprietor Rani Mon 
Mohini Debi. “The Deputy Collector carried 
out these directions and made corrections 
necessitated by fluvi&i action. Making 
allowance for collection charges and the 
farmer's profits and remissions to 
cultivators which w-uld have to be made 
for submergence or diluvion of portions of 
their land, the Deputy Collector by his final 
report dated September 4, propesed a 
farming settlement with the Watsons for 
a period of 20 years from April |, 1887, atan 
annual “rental” & 7737 (Ex. 13-B 114). There 
was, later on, modification of the amount of 
the jama and the Watsons actually executed 
the kabuliat on Febaary 4, 1888 (Ex. 17 (d)- 
B 62) in favour of the Collector of Rajshahi 
on the term that the settlement was to be 
operative for 20 years commencing from 
April 1, 1807. In the very first clause of 
the kabuliat they admitted that the lands 
formed part and parcel of the Government's 
Estate bearing Touzi No. 1905 of the Raj- 
shfhi Collectorate. This was in accordance 
with the essential condition laid down by 
the Government in 1834, that they were 
formally to recogaize the Government's 
proprietary title. In 1902 the Watsons 
transferred their rights under the settlement 
to Gregson. It is the case of the plaintiff 
company that between 1867 and 1902 the 
Watsons purchased in execution eof rent 
decrees many holdings of occupancy ryots. 
These holdings the Watsons also transe- 
ferred to Gregson who, in hfs turn, transfer- 
red whatever he had acquired to the 
plaintiff company, which also purchased in 
execution of rent decrees’a feweccupancy, 
holdings before 1907. The total area of 
occupancy holdings so purchased het- . 
ween 1887 and 1907 according to the , 
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plaintiff company is 1339°84 acres and 
this is the subject-matter of the suit and 
appeal. 

The settlement of 1887 based on Ex. 17 
(d) expired on March 31, 1907. A survey 
and jamabandi were started by the Assis- 
tant Settlement Officer and during the 
‘preparation of the records yearly settlements 
were concluded with the company. The 
Papers prepared by the Assistant Settle- 
ment Officer were finally attested in 
July ‘1907. As this survey and jamabandi 
were not under Part IT of Ch. X, Benga! Ten- 
ancy Act, there was no final publication of 
the record. In the course of this survey and 
jamabandi, the company set up their claim 
as occupany ryots to the aforesaid 1339°84 
acres of land. The proceedings of the 
Government officers will have to be examin- 
edin detail later on, but at this stage, it 
is only necessary to state that theeCommis- 
sioner cf the Division finally rejected their 
claim {o occupancy right by his order, dated 
January 26, 1912. The company got a re- 
settlement for 15 years from April 1, 1910. 
The kabuliat is Ex. 17 (b) B 69. 

In 1913, a District Settlement under On. X, 
Benga: Tenancy Act, was started in Raj- 
shahi, and in the finally published 
Record of Rights, a portion of the said area 
—about 70 acres—waa recorded as being 
in the possession of the company as 
occupancy ryots and the rest in its posses- 
sion as non-occupancy ryots with a note that 
its occupancy rights had been destroyed by 
reason of s. 22 (3), Bengal Tenancy Act. 
Only some of the khatians have been 
Printed; the two types are Ex. 20 (f)at 
O 275 end Ex. 20 (h) at O 413, In the 
remarks at the foot of p. 414 the word 
“no” before the words “occupancy right” 
has becn dropped in the print. 

On the expiry of the last-mentioned set- 
tlement for 15 years another survev was 
started under Part II of Oh. X, Bengal 
Tenancy Act. In the course of the 
preparation of the Record of Rights the 
company again set up their claim to the 
aforesaid area of 1339°84 acres as occupancy 
ryots but that claim was wholly overruled. 
The holdingg were not even recorded in the 
company’s possession as non-Occupancy 
ryots as in the Rajshahi settlement, but 
they were treated as merged or destroyed 
and the whole of the said area was recorded 
directly under the Government, i. e. as khan 
khas lands of the ijarudar (Ex. B (1), B 169 
at B 184, para 3, Ex. A (1), B 164 and 
Ex. 28, B 166 at 168). This record was 
finally published on May 31, 1929. ` . 
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The plaint was filed by the company on 
November 26, 1929. In para. 1 cf the 
plaint twoimportant admissions have been 
made. The firstis that Mehal Chur Mari- 
chadiar of Touzi No. 3520 is a Government 
khas mehal and the second admission ig 
that since 1887 the said khas mehal has 
been settled in ijara right to the company 
and its predecessors-in-interest. These state- 
ments will have important bearing on the 
first questicn raised before us by the 
appellant's Counsel. In para. 2 of the plaint 
it is stated that the company and its pre- 
decessors purchased occupancy holdings 
covering an area of 1339°84 acres before 
1907, and according to the law in force at 
the time of their said purchases, they 
became owners of the same in cccupancy 
right. This has obvious reference to cl. (3) 
of s. 22, Bengal Tenancy Act, before its 
amendment by Act I of 1907. Some light 
is thrown on this paragraph of the plaint by 
the petition of the company filed before the 
Settlement Sub-Deputy Oollector on July 3, 
1928, shortly before the suit (Ex. 14B 
162), In this petition the company draws 
a distinction between the purchases of 
occupancy holdings of ryots before 1907 
and after 1907, and in the former case, 
occupancy rights were being claimed, and 
in the latter, no such claim was preferred; 
but, on the other hand, it was expressly 
stated that the comnany held those lands 
so purchased after 1907 in the right of 
intermediate tenure-holders only. This 
position was adopted consciously because 
by the Amending Act of 1907 the words 
“by purchase or otherwise” were added 
after the word “acquire” then occurring in 
s. 22 (3), Bengal Tenancy Act. 

In para. 2 of the plaint, statemen’s are 
made that the company was recorded in 
«he settlement of 1910 as in possession in 
jote (occupancy) right of the said area and 
in the Rajshahi Settlement Operations, its 
possession was similarly recorded. The last 
statement is far from truth and the state- 
ments about the settlement. of 1910 are 
only half truths. Paragraph states what 
was done in the last settlement, the records 
of which were finally published under Ch. X, 
Bengal Fenancy Act on May 31, 1929. It is 
expressly stated in the said paragraph that 
the offigers of the Government beginning 
from the Deputy Collector’ treated the said 
purchased jotes (holdings) as having merged 
in the ijara that is, the holdings were 
treated as nonexistent and that by the 
said acts of the Government the gompany's 
right, title and possession in respect of the 
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- said jo’es have been jeopardized. This is 
the cause of action alleged. 

In prayer (ka) the company asks fora 
decrees “for a proper declaration that it has 
got purchased jote right (occupancy right) 
and right of possession in the jotes (hold- 
ings) described in Sch. ka below.” Prayer 
ga is the prayer for general relief. It is un- 
necessary to notice the other prayers except 
that in prayer gha a certain reservation 
was made by the company. It seems to me 
clear that the company did not pray for its 
rights of occupancy in the lands in suit 
being only declared but it went further. It 
also prayed for its right of possession in the 
jotes (holdings) also, which were purchased 
by it and its predecessors between 1887 
and 190/. These holdings had been treated 
as merged in the ijara in the last Survey 
and Settlement of 1929 and the case of the 
company was, this was also wrong. The 
Subordinate Judge, in my judgment, has 
misconceived the precise scope of the suit. 
With these observations and findings which 
will have the effect of disposing of a sub- 
stantial part of the appeal, I proceed to 
notice.some of the material findings of the 
Subordinate Judge and to deal specifically 
with the points raised by the appellant’s 
and respondent's Advocates.’ . 

The Subordinate Judge has found: (i) that 
the 1339°84 acres in suit are identical with 
the lands of ths occupancy holdings of 
ryots purchased by the cempany and its 
predecessors between 1887 and 1907, (ii) he 
has found, though the finding is not in its 
proper ‘place and has been put within 
parenthesis, that these holdings were pur- 
chased in execution of rent decrees (A-121 
I-l1-14), (dit) that the occupancy rights 
were extinguished as soon asthe holdings 
were so purchased, (iv) that by Ex. F 
(B-151) the company in taking the 15 years’ 
settlement from April 1, 1910, had accept- 
ed that. position, namely that the occupancy 
rights had been extinguished, (v) that the 
Government had gt no time recognized its 
occupancy rights in the said lands, (vi) that 
by reason of s. 22 (3), Bengal Tenancy Act, 
as it stood upto 1907, the holdings were not 
extinguished but only the occupancy Aghts 
had ceased, (vii) that® the suit was not 
barred by time, and (viit) the suit regayded 
as a suit for declaration was not bad by 
reason of the non-joinder of the company’s 
tenants on the lands in suit. He dismissed 
the suit notwithstanding finding No. (vi) 
apparently on the footing that in his view 
the only. relief claimed in the suit was one 
for declaration of occupancy right only. 
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The erespondent's Advocate attacks the 
last three findings, a portion of the first 
finding and says that there is no finding 
that the occupancy holdings had been pur- 
chased in execution of rent desrees. With 
regard to the first findings, all he says 
is that a portion of the 1339°84 acres - 
which formed pırt of oecupany holdings 
of ryots had no doubt beso purchased before 
1907 but that the evidence establishes the 
fact that the company even after 1907 
purchased some ryoti holdings and that 
these holdings are accordingly cutside the 
suit. The appellant's Advocate attacks the 
third, fourth, fifth and a part of the sixth 
finding. I do summarily reject the fourth 
finding as unsound, as in my judgment. 
the Subordinate Judge has misread Ex. F 
(B-151) and has misconstrued its effect. 
The company therein reserved its rights to 
agitate the question relating toits claim 
to occupancy right. , The points which 
therefore require consideration are the 
following : (i) Whether the company and 
its predecessors were farmers of revenue 
or farmers of rent under the settlement 
of 1887 : Ex, 17 (d). (it) Did the company 
and ils predecessors purchase in execution 
of rent decrees the occupancy holdings of 
ryots and what is the extent of such 
purchases b3:ween 1887 and 1907? (tit) 
Whether the right of occupancy and the 
occupancy holdings so purchased were 
extinguished as soon as those purchases 
were made, liv) Did the company give up 
their occupancy rights, if it had any, in 
the purchased lands? (v) Did the Govern- 
ment recognize their rights? (vi) Is the 
suit barred by time, and (vit) can any 
declaration of right be made in favour 
of the company in the absence of its 
sebordinate tenants, and if so, what must 
he the nature of the declaration? I will 
take up these points seriatim. 

(i) The first point depends primarily upon 
the construction of the document [Ex. 17 
(d,-—-B-62]. The appellant’s contention is 
that by that document a farming settle- 
ment of revenue was made for 20 years, 
i. e. the Watsons became farmers of re- 
venue. Itis further argued that a farmer 
of revenue has under the law no interest 
in the land farmed; he ig not a proprittor 
within the meaning of s. 22 (|), Bengal 
Tenancy Act. Section 22 (3) of the said 
Act would not also apply as that deals 
with ijardars or farmers of rént. It is 
further argued thats. 22, Bengal Tenancy 
Act, being thusout of the way, there is 
no law which prevented the “company ¢ 
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and its predecessors from acquiring 
occupancy rights or which would divorce, 
for the purpose of extinguishing, tha 
cecupancy rights from the occupancy 
holdings pyrchased by them. There are 
thus many propositions involved which 
would require consideration if, and only if, 
it be held that the settlement 
of 1857 Ex. 17 (d) wasa farming settle- 
ment of revenue and not of rent. Ia 
my judgment by Ex. 17 (d) a farmiog 
settlement of rent was concluded. In cl. 1 
itis stated that estate Marichadiar bearing 
Touzi No. 1905 on the Collector's register 
maintained underthe Land Registration Act 
(Act VIT, of 1876 B.C.) was a Government 
estate and the natural word 'jama' is used 
there. In para. 2 the status of the grantee 
is muntionedas farmer, That may mean 
that- he was either a farmer of erevenue, 
or a farmer of rent. That paragraph has 
the effect of expressinge that the ssttle- 
ment wasnot to be a ryotwari settlement 


and that is the governing intent. Para- 
graph 3, except for the Government 
demand being described as revenue, 
would be consistent with a farming 


settlement Qf rent, and by it some interest 
in land is given to the grantee. Para- 
graph 5 provides for.the cancellation of 
the ‘lease’ for non-payment of Government 
demand and gives the Government right 
to realize its dues by the procedure 
applicable to farmers under Act VII, cf 
of 1880 (B.C.). Thejreference is obviously 
to s. 5 (2) of the said Act which speaks of 
arrears of revenue. The next four clauses 
are clauses which would only be apposite 
if the relationship between the Govern- 
ment and the grantee was of landlord 
and tenant. Kut for the word ‘revenue’ 
used in cl. 3 and the said reference to 
the Public Demands Recovery Act of 1880, 
all the terms of the document would 
iadica'e that anon permanent tenure, an 
ijata, was being created. I do not place 
much reliance on the use of the word 
‘revenue’ for the State was also the pro 
prietor, and its demand, though strictly 
rent, would hé described. though it may, in 
a loose way, in that fashion. Mxplana 
tion (1) to s. 101, Bengal Tenancy Act, 
which was addede by Act V of 1894 
(B.. 0.) supports this view. Olause 5, 
however, presents an obstacle to the 
view that the settlement was an ijara 
settlement, but that is an apparent obstacle, 
for-if the grantee wasto be afarmer of 
revenue, the ,provisions of Act VII of 1880, 
wollld have been attracted proprio vigore 
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and there would have been no necessity 
for a contract. On the principle that parties 
are free by contract to regulate the proce- 
dure, the said clause can be interpreted to 
mean that the Government contracted for 
a cheap and expeditious procedure for the 
realization of its demands. 


It can be said at most that Ex. 17 (d) 
by reason of the use of the word ‘revenue’ 
in cl. 3 and by reason of the reference to 
the Public Demands Recovery Act in cl. 5, is 
of ambiguous import. But in that case it 
would be legitimate to refer to the atten- 
dant circumstances which I noticed in the 
earlier part of the judgment and these point 
to the fact that a grantee was intended 
to be a tenant of the khas mehal estate 
with a liability to pay as reat Rs. 8,700 for 
a term of 20 years. As tne settlement was 
not a ryotwari one (cl 2), the grantee's 
position would be that of a tenure-holder 
with a term of 20 years, that is a non- 
permanent tenure-holder, or to use the 
language of s. 22 (3), Bengal Tenancy Act, 
an ijradar or farmer of rent. The company 
in the very first paragraphs of iis plaint 
itself understood the matter in the same way 
for the estate is there described as Govern- 
ment khas-mehal and its own right as ijara 
right. In this view of Ex. 17 (d), it is not 
necessary to deine the position of a farmer 
of revenue. Under the Muhammadan re- 
gime, no doubt he had no interest in land ; 
his position was akin to the position of a 
mere collecting agent (Field on Land Hold- 
ing and the Relation between Landlord and 
Tenant, p. 422, 8. 221); but that is not the 
position certainly under the British adminis- 
tration. He has certainly an interest in 
land and he would be a lessee, if by the 
@ettlement with him the payment to be made 
to the Government be regarded as rent, or 
the proprietor of a temporar.ly settled estate, 
if by the settlement what he has to pay to 
the Government is regarded as revenue 
(Field, ibid, p. 227 foot-note). The word 
‘proprietur’ in sub-s. (1) of s. 22, Bengal 
Tenancy Act, iacludes the proprietor of a 
temporarily settled estate : see definition of 
‘proprietér in s. 3 (2), Bengsl Tenancy Act. 
By the clear terms off s. 22 (1), Bengal 
Tenancy, Act, even as it stood before the 
amendment of 1907, the company’s claim to 
occupancy rights in the holdings purchased 
in execution of rent decrees would not, in 
that case, be sustainable and its Advocate 
would then lose the supposed benefit of the 
argument based on the use of the word 
“acquire” simpliciter as it stood in the Act 
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before 1907 without the attendant phrase 
“by purchase.or otherwise,” 

(it) I have already pointed out that the 
learned Subordinate Judge found that the 
occupancy holdings had been purchased by 
the company and its predecessors in execu- 
There is not much 
discussion on the point in the Subordinate 
Judge's judgment; it may be because it was 
not seriously pressed before him by the 
defendant. Though an issue was framed 
on the point, the plea taken in the written 
statement is vague to a degree (para. 7 of 
the written statement). Be that asit may, 
the -evidence on the point is one-sided. 
The sale certificates produced are in the 
ordinary form. They do not show that the 
sales were in execution of rent decrees 
under Ch. XIV, Tenancy Act, nor dv they 
show that they were in executions of money 
decrees under the Code of Civil Procedure, 
but there are ample admissions on the part 
of the Government that they were rent 
sales, as also admissions that the total area 
of such purchases was 1339°84 acres In 
the settlement report of 1910 (Ex. 18 (dj- 
B 188) these facts are stated in para. 12 
at p. 144, the significant words that these 
jotes which covered an area of 1339.84 
acres were the “jotes of defaulting tenants” 
being used. It was absolutely necessary for 
Mr. Ezekiel, the Collector, wh-se order is 
referred to in that paragraph, to be satis- 
fied both as to*the area and the fact of 
purchase as alleged by the company, be- 
fore.he could reverse the Assistant Settle- 
ment Officer and diract the same to be 
recorded in the possession of the company 
in occupancy right. Similar statements are 
made in Ex. A 2(B-152), Ex. B. (B-154) 
and in para. 13 of the settlement report of 
1928 [Ex. B (1) B. 169 at 183). 
of 1339.84 acres was the area of the hold- 
ings purchased after 1887 and before 190/ 
and did not include any holding purchased 
after 1907. The Subordinate Judge has 
accepted, for the reasons stated by him in 
his judgment, and the findings on tbis point 
have not been challenged befcre us by the 
learned Senior Government Pleader, that 
the area pointed out by the company to the 
Assistant Settlement Officer Mr. M&hsud 
‘as the area of the jotes*purchased by it and 
its predecessors was 1339°84 acres and the 
lands in ‘suit have been identified with 
what was pointed out to that officer. 

The learned Senior Government Pleader, 
however, relying upon the statement made 
by the plaingiff's witness No. 10 in his crosg- 
examination at p. A-821. 45 nrges that the 


The area . 


jotes purchased by the company between 


“1908 and 1910 were also pointed out to 


Mr. Mahsud and therefore 1339.84 acres 
in suit also include some holdings which . 
had been purchased by the company after 
1907. The answer given by this witness 
has obviously been recorded following the 
question as put by the cross-examining 
Pleader. The matter, however, is not left in 
doubt. The survey began in January 1906 
with Mr. Nirode Roy as the Assistant 
Settlement Officer. Mr. Mahsud succcedetl 
him in November 1906 and was in charge 
at least up to October 1910. It appears 
from the order sheet of these proceedings 
that all the sale certificates had been pro- 
duced by the company before Mr. Mahsud 
some time before September 1907 and had 
been identified on the locality partalled as 
the technical vernacular word is (O. 52, 
dated September 17, 1907 Ex. E. B 128). 
No sale certificates of dates later than 
1907 could accordingly. have been produced 
before that officer. I accordingly hold that 
the jotes had been purchased by the com- 
pany and its predecessors in execution, of 
rent decrees and the total area of these so 
purchased between 1887 and. 1907 was 
1339°84 acres and they have been identified 
with lands in suit. 

(iv, and fv). I have already found that 
the company never abandoned its claim to 
these jotes orits claim to occupancy rights 
therein. Nor is the fact established that 
the Government recognized the company’s 
claim to hold them in occupancy right. In 
the settlement proceedings of 1910 Mr. 
Mahsud refused to recognize its claim as 
occupancy ryot. Mr. Ezekiel on appeal by 
the company directed Mr. Mahsud to re- 
esgnize itsclaim and to record its possés- 
sion in cecupancy right. The record was 
accordingly prepared but when the proceed- 
ings were sent to the Commissioner of 
the Division for confirmation, because he 
was the authority to finally approve the 
proposed settlement with the c:mpany for 
another term of 15 years, he at once raised 
un objection. Oorrespondence passed be- 
tween him and the then Collector Mr. Mac- 
Alpin who had succeeded Mr. Ezekiel. Mr. 
Mac-Alpin,: with whom the Oommissioner 
concurred held that the claim cf the com- 
pany to oecupancy righ, was unfourded. 
[Ex A (1)-B. 148; Ex. B. B 154 and Ex: O. 
B 156] The company filed’-a petition 
(Ex. F-B 151) in which #t agreed to accept 
the settlement with a reservation to agitate 
their claim further avd on the said petition 
an order was passed for correcting the 
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Record of Rights accordingly. The fact that 
the entry ‘occupancy rights’ in the Record 
of Rights against these lands was not actu 
ally expunged cannot affect the matter and 
the company cannot take advantage of that 
omission. The Record of Rights was not 
prepared under Oa. X, Bengal Tenancy 
Act. It did not require final publication or 
- any publication and was not finally publish- 
ed. It was kept only asa finally attested 
paper. 1 accordingly answer the fifth point 
against the company. 

(iit) I have already found that under the 
Settlement of 1887 (Ex. 17 (d}-B. 62) the 
Watsons became farmers of rent, 4. e. ijar- 
dars, and that if they became farmers. of 
revenue, their position would be that of 

- proprietors of a temporarily settled estate. 
In the last case cl. (1) of s. 22, Tenancy 
Act, as it stood before 1907, would apply 
and the right of occupancy in the purchased 
holdings would be extinguished. As I have 
held that they were farmers of rent cl. (3) 
of the section as it stood before 1907 would 
apply. That clause was as follows :— 


“A person holding land as an ijardar or farmer 


of rents shall not, while so holding acquire a 
right of occpancy in any land comprised io his 
ijara or farm,” 


While the clause stood thus a Division 
Bench of this Cgurt in the year 1905 
Ramrup Mahto v. Manners (1) had held 
without giving any reason that the word 
‘acquire’ meant acquisition by the statutory 
method, that is by occupation for 12 years 
:and excluded acquisition by purchase. 
~ The view expressed was that an ijardar 
“gets and retains even after the expiry of 
the ijara the occupany right which was 
already an incident of the holding purchased 
by him while he was an ijardar. In 1907 
the Legislature intervened and by the 
Amending Act I of 1907 the words “by 
purchase or otherwise” were added after the 
word “acquire.” The effect was to nullify 
that decision. Ordinarily by an amendment 
the Legislature must be taken to have 
intended a change in the law, but it does 
“not necessarily follow that such is the intend- 
ment in every case. An amendment may 
also be, intended to clarify matters. In 
. Raghubar Mahto v. Manners (2) and Shea- 
nandan Singh v. Deo Saran Singh (3) 
the*last mentiongd view of the amend- 
ment was taken by two Division Benches 
of this Court. The Patna High Court has 
followed the view expressed iu the last 
mentioned cases : John Pier Pont Morgan v. 

-(1)40 L J 209, 

+ (2180 LJ 563; 11. Ind. Cas, 389. 
2 (8) 150% J647; 13 Ind, Oas. 598, 


. 


Ramjee Ram (4) and Ram Dieyan Singh 
v. Bhulotan Singh, 72 Ind. Cas. 705 (5). I 
prefer to follow the interpretation put upon 
the word ‘acquire’ in Raghubar Mahto v. 
Manners (2) and Sheonandan Singh v. Deo 
Saran Singh (3). The word ‘acquire’ is a 
word wide enough to connote acquisition 
by purchase and by inheritance, and in my 
judgment the Legislature had not indicated 
its intention in other parts of the statute 
as existing before 1907 to cut down the 
ordinary meaning of that word. The gram- 
matical construction must be given effect 
to. Right of occupancy is also an incident 
of a holding and would pass by transfer, 
and but for cl. (3) of s. 22 would have 
vested in the ijardar as an incident of the 
holding purchased by him. 

The effect of cls. land2 of s. 22 wag 
considered by a Bench of five Judges in 
1896 and again by the Full Bench in 1905: 
Jawadul Haq v. Ram Das (b) and Ram 
Mohan Pal v. Sheikh Kachu (7). It was held 
in those cases that the right of occupancy 
only ceased but the holding remained in 
the hands of the co-proprietor who had 
purchased the same but divested of the 
occupancy right, that is tosay, such a 
purchaser held as a non- occupancy ryot. 
The law aslaid down in the case of co- 
proprietors was changed by the amendment 
of 1907, but the words of sub-s. (3) which 
followed the words of sub-g. (2) before the 
said amendment were left unaltered. I 
hold accordingty, following the reasons in 
Jawadul Huq v. Ram Das (6) and Ram 
Mohan Pal v. Sheikh Kachu (7, that on the 
purchase of an occupancy, holding remained 
and he is entitled to hold the lands as a 
separate entity, as a non-occupancy holding, 
This is the view expressed in Sheonandan 
Singh v. Deo Saran Singh (3) at p. 648* 
and with that view I agree. The Sub- 
ordinate Judge has cited the cases reported 
in Watson Co. v. Koer Jogendronarain 
Roy (8), Mokoondy Lall v. L. G. Crowdy (9) 


‘and Thomas Savi v. Kunchanun Roy (10). 


These "can have no bearing on the case 
before us, They lay down the principle, 
which has been subsequently approved by 
the Judicial Committee, Jardine Skinner 
v. Ranee Sarat Seondari Debi (11), that 

(4) 5 Pat. L J 302; AIT R 1920 Pat. 97; 56 Ind. Cas, 
366; 4 P L T 310, 

(5) 72 Ind. Gas, 705; AIR 1924 Pat. 399, 

(6) 24 O11; 1O0WN 166. 

(7) 32 O 386; 1OLJ 1,9 OWN 219 (F, B.) 

(8) 1 W R78. 

(9) 17 W R 274; 8 Beng. L R App. 95. 

(10)25 W R 503. X 

(11) 5I A 164; 3OL R 140; 9 Sar. 847 (P O), 
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the period of occupation during an ijara 
cannct be reckoned, where the jiardar 
claims to have acquired occupancy rights 
under the statute, i.e. by continuous 
occupation for 12 years, or as Sir Lawrence 
Jenkins, C.J. puts in Jasimuddin Sheik 
v. Beni Madhab Das (12) at p. 882*: 
“during the currency of the ijara the active opera- 
tion of the possession as a means of acquiring the 


right of occupancy wae suspended or remained in 
abeyance.” 


My finding therefore is that the company 
cannot claim occupancy right in the lands 
in suit, but the holdings remain and in 
them it has non-occupancy rights, and un- 
less its suit is barred by time or unless no 
declaration can or ought to be granted 
on the ground noticed in point (vii), it is 
entitled to have a declaration that it has 
non-occupancy rights in the same. I have 
already held that prayer (ka) of the plaint 
includes this relief, and if it does not, the 
declaration in that form can be given in 
_ this suit under the prayer for relief on the 
principles laid down in Hiren v. Mill (13) 
_ and Cockerell v. Dickens (14). 


(vi) Limitation —At one stage of the 
argument the respondent's Advceate sug- 
gested that Art. 14 was applicable and the 
starting point at least wes July 3, 1928, 
when the Settlement Deputy Collector on 
the direction of the Director of Land Re- 
cords rejected the company's claim to have 
the lands regorded as holdings in its posses- 
sion as occupancy ryots, but this position 
was abandoned when fhe attention of the 
Government Pleader was drawn to the 
scope of the suit and to the Proviso to 
6. 111-A, Bengal Tenancy Act. Both sides 
thereafter proceeded upon, what is the 
correct view, that Art. 120 of Sch. I 
Limitation Act, as applicable and the con- 


troversy centred round col. 3 of the said 


Article. Both sides relied upon the observa- 
tions of Sir Binod Mitter in Bolo v. Koklat 
(15) at p. 331*. The respondent's Advo- 
cate argued that there was an in- 
fringement of the company's right or at 
least an un&quivocal threat to infringe 
it in the proceedings of 1910 and the suit 


(12) 17 O W N 381; 19 Ind, Cas. 635, š 

(13) (1806) 13 Ves. Jun, 113; 33 B R 237. 

(14) 2 MIA 353; 3 Moo. P O98: 1 Mont. D & D 
45; Morton 407; 1 Sar. 203 (PO). 

(15) 57 IA 325; 127 Ind. Cas 737; A I R 1930 PO 
270; 11 L 657; (1930) AL J 1188; 32 L W 338; 31 
O W N 1169; 59 M L J 621; Ind. Rul. (1930) P O 353; 
aa ENa R 1598; 52 CL J 450; 31 P L R 832 
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is barred. On the point of law, the appel- 
lanj’s Counsel's answer is that a fresh 
cause of action accrued to the appellant 
in 1929 or atleast in 1928 when there was 
a freso attack on its right in the last 
settlement proceedings. In my judgment 
it isnot necessary onthe faets of this 
case to decide this point, and on the form 
of the relief to which the company is 
entitled, but in view of the fact that 
the matler may be carried higher up, 
I would lateron express my views on 


16. 

I have already found ‘that the holdings 
have not ceased to 6xist but only the occu: 
pancy right. In the settlement proceedings 
of 1910 the Government admitted that the 
company held the lands in suit in 
non-occupancy right [Ex. B-B 154 at 155 
and Ex. B (1) B 169 at 133, 1.40]. In the 
Rajshahi Settlement operations the greater 
portion of the lands were recorded in: the 
company’s possession as non-occupancy 
ryot and the rest ts occupancy ryot. Up 
to this stage the position was not taken 
by the Government that the holdings had 
also merged. Only inthe last settlement 
proceedings of 1928-29, the holdings were 
held as merged in thej ijara. [Exhibit B 
(1) at p. B-184, 1: 25-35]. The first challenge 
to the company’s right to hold these lands 
as parts of holdinggand in non-occupancy 
rights was in 1928 and the suit being filed 
within six years of that date is within 
time. 

On the question of law indicated above, 
my View is that a fresh attack or invasion 
gives rise to a new right to sue for declara- 
tion. Ifthere be successive attacks at in- 
tervals, time would ran from each of these 
attacks andif the last attack which is 
madethe basis of the suit be within six 
years of the suit, the suit will be in time. 
Ido not propose to base any view on the 
theory of a continuing right, which was 
one of the grounds on which this Oourt 
based its decision in Chukkun Lal v. Lolit 
Mohan (16), a view which has later on 
been criticized in this Court: see Moha- 
bharat Shaha v. Abdul Hamid (17) at p. 81* 
andin the Madras High Court Ponnu 
Nadar y. Kumaru Reddiar (18). I cannot, 
however, agree with the view expressed in 
Ponnu Nadar v. Kumaru Reddwar (18) 

(16) 20 C 906. 

(17) LO LJ 73. 


(18) 59 Mad. 75; 161 Ind. Oas, 653; A I R 1935 Mad. 
967: 69 M L J 739; (1935) M W N 684; 42 LW 599; 8 
RM 837. ; : 
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that time would run from the first attack 
or invasion. That would introdues an 
important word in col. 3 of Art. 120. 
When the plaintiff remains in possession, 
though frequent successive ‘threats and 
attacks onhis title are made by the de- 
fendant, his title is not extinguished 
and solong ashis title subsists, he has 
the right to sue for declaration and 
his suit would be considered to be within 
time if he makes a threat or attack 
foade within six years the foundation of 
his suit. The view lam taking has been 
taken in a series of cases decided by 
this Court, the Patna, the Bombay and 
the Allahabad High Courts and most 
of them are collected at the foot-note to 
p. 1450 of U. N. Mitra’s Law of Limitation, 
Vol. I, Edn. 6. 

There remains thelast contention made 
by the Senior Government. Pleader. A 
Oourt may refuse in its discretion a declara- 
tion of right if all necessary parties are 
not before it, but I do not consider that 
the sub-tenants of the company are neces- 
sary parties. They have not denied the 
company's right. (None of these sub- 
-tenants laid any claim inconsistent with 
the company’s claim, but the Assistant 
Settlement Officer on instructions received 
from the Director qf Land Records treated 
the holdings as merged in the ijara: 
D. W. No. 3-A 88 at the top ofp. 93), 
There is evidence that these sub-tenants 
are without protest receiving rent 
receipts frem the company describing 
them as korfa (under ryots) under an 
agreement referred to by P. W. No. 10 at 
the top of his deposition at p. 75. Apart 
from these facts the ecmpany has sued 
under the Proviso to s. Ill-A, Bengal 
Tenancy Act, for adeclaration by reason 
of tbere being the omission from the 
Record of Rights of the holdings in itg 


possession in ryott right. To such a 
suit the sub-tenants are not necessary 
patties. Ifany other view be taken the 


tenants, thousands in number ofa whole 
mehal which may consist of hundreds of 
mouzas with thousands of tenants would 
have tobe made parties if the whole 
mehal were let to a tenure-helder whose 
status had been, according to him, 
wroigly recorded by the Settlement 
Officer.’ 

I accordingly hold that the sub-tenants 
are notnecessary*parties and the company 
is entitled to-a declaration that the lands 
-in suit comprise holdings held by it in 
. gon-oceuppney right, . . 
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The result is that the appeal is allowed 
to this extent. As the plaintiff appellant 
has not been able to maintain its claim 
of occupancy right, it should have half of 
the costs of the lower Court and half of the 
costs of .this Court, with the exception of 
the puper-bcok costs. As a mass of unneces- 
sary papers has been included by tte 
appellant in the paper-book, the appellant 
company is to get only a fourth of the 
paper-book costs. We assess the hearing 
fee at Rs. 375 in this appeal, which amount 
the appellant is to get from the respondent. 

Sen, J.—This is an appeal by the 
Midnapcre Zamindari Company against 
the judgment and decree of the Additional 
Subordinate Judge, District Nadia, where- 
by: the appellant’s suit has been dismissed, 
(After stating the facts his Lordship pro- 
ceeded further). The next and indeed the 
most important question for determination 
is whether the predecessorg-in interest of 
the plaintiff company acquired occupancy 
right in the Jands so purchased by them 
during the above-mentioned period. The 
plaintiff company’s contention is that the 
kabuliat Ex. 17 (d) of 1887 is not a lease 
creating the relationship of landlord and 
tenant, that is a farming settlement of 
revenue and not of rent and that therefore 
the Bengal Tenancy Act would not govern 
tLe relationship created by this arrange 
ment between the Government and the 
predecessors-in-interest of the plaintiff. On 
these grounds it,was argued that s. 22 (3), 
Bengal Tenancy Act, which restricted the 
acquisition of the right of occupancy by 
an iardar in the land of his ijara would ‘not 
apply. The next branch of the argument is 
that even if this section applied, it would 
not have the effect of restricting the powers 
of the ijardars or farmers of acquiring 
occupancy right by purchase at rent sales, 
as the -word ‘acquire’ in s. 22 (3), Bengal 
Tenancy Act, as it stood before the amend- 
ment of 1907, had a narrow and technical 
meaning which did not include acquisition 
by purehase. The contention of the defen- 
dant is that the farming settlement’ was 
nothing more or less than a farming of rent 
and-that thereby the grantee because an 
tjardur or farmer of rent within the mean- 
ing of s 22 (3), Behgal Tenancy Act, that 
this gub section has imposed a disability 
upon a person holding this position from 
acquiring by any means whatsoever a 
right of occupancy in the land of the ijara 
and that therefore the plaiatif company’s 
claim in this respect must fail, It is clear, 


.. therefore, thas in order to dispose of the 
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question whether the plaintiff has acquired 
occupancy right in the land in suit, the true 
import or effect of the kabuliat Ex. 17 A 
has to be determined first. 


I nave no hesitation in coming to the 
conclusion that this kabuliat is a lease 
whereby the plaintiff's predecessors were 
constituted -farmers of rent or non-perma- 
nent tenure-holders and that the relation- 
ship between Government and them was 
that of landlord and tenant, a relationship 
governed by the provisions cf the Bengal 
-~ Tenancy Act. A pertinent question which 
naturally forces itself upon one’s attention 
in this connection is this: What was the 
position of Government with respect to 
Char Marichardiar which was being.farmed 
out by this kabuliat Ex. 17 (d)? The 
answer is to be found in the pleadings of 
the plaintiff company and in the documents 
which the plaintiff company has put in 
evidence. In para. 1 of .the plaint the 

plaintiff says that Mahal Char Marichar- 
‘ar of Touzi No. 3520 of the Collectorate of 
Nadia is a Government khas mehal. That 
the: plaintiff, recognized that the Govern- 
ment is the proprietor of this mehal appears 
not only from the plaint but also from 
Ex. 23 (c) a letter dated December 26, 
1885, from A. P. Mac-Donnel, Esq , Secretary 
to the Government of Bengal, tothe Seere- 
tary to the Board of Revenue: vide p. 111 
of Part H, Vol. 1 of the paper-book. There 
- the secretary states that Messrs. Watson 
& Oo., Ltd, agreed to acknowledge the 
proprietary right of Government in this 
mehal and that oa this footing a farming 
lease for 20 years was recommended to be 
granted to them of Char Marichardiar. 
1 would also refer to Ex. 28 (p.166 of Part II, 
Vol. 1 of the paper-book) which is a me- 
morandum of appeal filed by the plain; 
tiff company in 1928. In para. 2of this 
petition is an admission that the Govern- 
ment were recognized as proprietors of this 
chur by Messrs. Robert Watson & Co., 
Ltd. It is unnecessary to multiply the 
_ evidence. ° 


It is well established that the ‘pro- 
perty let out in farm to the plaintiff 
company is a khas mehal and® that the 
Government proprigtary right in the pro- 
perty was recognized by the plaigtiff com- 
pany. A khas mehal is an estate held by 
Government standing in the place of the 
proprietor: vide Fields Regulation of the 
Bengal Code (1875) p. 41. Khas mehals 
are estates under the Bengal Tenancy Act of 
1885. and the Government is the proprietor 
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owning .such estates. The Government 
is*talso a landlord like other landholders : 
vide 8. 3, sub-s. (1), (2) and (4), Bengal Ten- 
ancy Act, 1885, and Mitra’s Land Laws of 
Bengal, Edition 2, p. 32, The Government 
being a proprietor or landholder With respect 
to Char Marichardiar, the settlement of the 
estate with Kobert Watson & Oo., Ltd., in 
1287 in terms of the kabuliat Ix. 7 (d) 
sould amount to nothing. but a farming 
lease of rent in which the Govefnment was 
the landlord and Robert Watson & Co. 
Ltd., the tenant. The plaintiff relies upon 
the fact that the word revenue and not 
rent is used to indicate the payment to be 
made by Robert Watson & Ua, Ltd., to 
Government under the terms, of the settle- 
ment and upon the stipulation that the dues 
would be realized in case of default accord- 
ing to the provisions of Act VIL of 1880 
(B. C.) e which normally provides the 
machinery for the collection of revenue. 
In my opinion the use of the word ‘revenue’ 
does not necessarily signify that the-rela- 
tionship of landlord and tenant was not 
being established by this settlement. In 
this connection I can do no batter than quote 
a passage at page 52 of Edition 2 of Mitra’s 
Land Law of Bengal, Bihar and Orissa 
which runs us follows: 

“The settlement of „land revenue in temporarily 
settled estates and khas mahals takes place perio- 
dically. The Government is a landlord within the 
meaning of the word as used in the Bengal 
Tenancy Act, and though the amount payable 
directly to Government in the khas mahals is 
rent, the paramount title ofthe State carrying 
with it the right to receive revenue and the pro- 
prietary right to receive rent uniting in the 
Government, the proprietary interest merges ‘in the 


paramoaat title, ` and rent in such cases is called 
revenue. 


The word revenue has been used loosely 
in this kabuliat as being synonymous with 
the word rent. The provision regarding the 
use of the machinery of the Pablic Demands 
Recovers Act (Act VII of 1830) for realizing 
arrears from the grantee of the settlement 
does not, in my opinion, indicate that a 
settlement of revenue was being made. 
If this was a settlement of revenue; the 
Public Demands Recovery Act would come 
into operation automatically. and there 
would *be no need to stipulate in the deed 
toat its provisions would be applied. The 
introduction of this ecclause may be taken 
toindicate that the settlement constituted 
a farming of rent and not of revenue. I 
hold that the arrangemeng of 188), the 
terms of which are embodied in the kabuliat 
Ex. 17 (d), constitute a farming lease 
whereby the Messrs, Robert, Watson & Co. 
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Ltd., become ijardars or farmers of rent, 
in other words they became non-permanent 
tenure-holders. In this connection I would 
mention that the standpoint, viz. thats. 22 
(3), Bengal Tenancy Act, would not apply 
because the Settlement of 1887 was a 
farmiog of revenue and not of rent, was 
not taken tilla very late stage. It seems 
to have been first thought of at the time of 
argument. in the Oourt below. In the 
plaint stress was laid on the fact that the 
occupancy holdings were purchased before 
the amendment of the Bengal Tenancy 
Act of 1907, It was assumed that the Act 
as it stood ,befcre 1907, wouid govern the 
relationship between the parties created by 
the Settlement of 1887 and it was contended 
that the Act as it stood before 1907 did 
not debar the plaintiffs from acquiring 
the status of occupancy ryotg in the land 
of thesetilement. It was nowhere suggest- 
ed that there was no relationship of 
landlord and tenant between the plaintiff 
and the Government or that the Bengal 
Tenancy Act did not govern the 
relationship between these two parties, 
nor was il suggested that the settlement 
constituted a farming of revenue and not 
of rent: bide para. 3 of the plaint. I would 
refer also to the petition of the plaintiff 
company dated July 6, 1928, to the Sub- 
Deputy Ocllector of the Settlement of 
Khas Mahal Marichardiar. In that peti- 
tion the position was made quite clear. 
The plaintiff madea distinction between 
the jotes acquired before 1907 and those 
acquired thereafter and claimed to be 
recorded as occupancy ryots, with 
respects to the jotes purchased before 1907 
and as intermediate tenure-holders with 
respect to the jot:s purchased after 1907: 
‘vide Ex. 14 printed at p. 162, part IL, Vol. le 
of the paper- book, 

In its memorandum of appeal to Director” 
of Land Records in 1912, the Midnapore 
. Zamindary Co., Ltd., applied to set aside 
the order of ihe Assistant Settlement Oficer, 
whereby their prayerto be recorded as oc- 
cupancy ryols with respect to the property 
in suit had been refused. In tais memo- 
randum the plaintiff company said that it 
was an tjardar and it claimed to be re- 
corded as occupancy ryot in the land pur: 
chased before 1907 on the sole ground 
that the: Bengal Tenancy Act as it stood 
before 1907 did not.debar it from ac quiring 
sugh right. ‘Ine present attitude was not 
taken up then: vide Hx. 28 printed at p. 66 
of part II, Vol. 1 of the paper-book., Ido 
pot suggest*that the plaintiff has debarred 
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itself by its previous conduct from taking 
up the position now adopted but [refer to 
these circumsiances merely tə show how 
the parties themselves interpreted tha doeu- 
ment Hx 17(d). Having desided that the 
plaintiff is an ijardar or ‘farmer of rents 
within the meaning of s. 22 (3), Bengal 
Tenancy Act, I shall now deal wita the 
question whethar virtue of the provisions 
of this section, the plaintiff and its pre- 
decessors were debarred from acquiring 
occupancy rightin the land of ijara. The 
ale before the amendment of 1907 stood 
thus ; 

“A person holding land as an ijardar or farmer 
of rents shall not, while so holding, acquire a right of 
occupancy in any land comprised in his tjara or 
farm.” 

The word “acquire” has to be interpreted. 
The learned Counsel for the appellant would 
attach a narrow and technical meaning to 
this word. He says that the phrasa, 
“acquire a rigat of occupancy” means 
acquire a right of occupancy by operation 
of law as a result of 12 years’ occupation 
as a ryot and that acquisition by 
purchase is not contemplated in this sub- 
section. The judicial decisions on this 
point are conflicting. Ia my opinion, 
whenever possible, words should ba given 
their ordinary dictionary meaning unless 
it is sbown that they have acquired a 
special technical meaning.. Tao word 
“acquire” has nob anywhere in the 
Bengal Tenancy*Act been given a specali 
or technical meaning. In the plain sense 
of the word “acquire” means to gain by 
Oneself and for oneself or to come into 
possession of; and I propose to attach 
this meaning to the word when construing 
s. 22 (3), Bengal Tenancy Act, as it stood 
before 1907. In Riumrup Mahto v. Manners 
(1), the word “acquire” in s. 22 (3), 
Bengal Tenancy Aci, was given the narrow 
technical meaning which ths learned Coun- 
sel for the appellant would attach to it. 


A congrary view was taken in two 
subsequent cases also or this Court where 
it was held that the word “acquire” means 
acquire by purchase of otherwise, I refer 
to the eases in Righubar Mahto v. Manners 
(2), aud Sheonanda? Singh v. Deo Saran 
Singh (3). The amendment of s. 22 (3) in 
1907, fas adopted the interpre:ation given 
to tae word in the last two decisions; 
instead of using the word ‘acquire’ alone 
in the section, the words ‘acquire by 
purchase or otherwise’ have been used, 
This amendment in my opinion was not 
made t3 introduce any - change in the 
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law but to clarify the meaning of the 
word “acquire which had become some- 
what clouded by the interpretation put 
upon the word by judicial decision. As 
stated above, I propose to construe the 


word “acquire” to mean ‘acquire 
by any means whatsoever.” I hold 
that the plaintiff comnany’s pre- 


decessors and the plaintiff company are 
debarred by reason of the provisiors of 
B. 22 (3), Bengal Tenancy Act, from 
acquiring occupancy right in the lands 
in suit. This does not mean, however, 
that the plaintiff company’s precedessors 
got nothing by their purchase of 1339°84 
acres In execution of rent decrees. Section 22 
(3), Bengal Tenancy Act, asit stcod 
before 1907, debarred an ijardar from 
acquiring cecupancy right by purchase or 
otherwice in tke’ land of his ijara, it did 
not debar him from acquiring a non occu- 
pancy ryott interest. The result is that 
if an ijardar purchases an occupancy 
holding, he acquires it as a non-sccupancy 
holding. This was tke view taken by 
Mockerjee, J. in Shronandon Singh v. 
Deo Saran Singh (8), at p. €45*. 

The learned Subordinate Judge seems to 
have overlocked this aspect of the case. He 
seems to have thought that the plaintiff 
claimed occupancy right and nothing 
else in the landin suit. The plaint, how- 
ever, indicates in prayer (ka) that there 
was an alternative declasation claimed, viz. 
a declaration to a “right of possession", 
Even if there was no such prayer, the plain- 
tiff would be entitled to get this relief 
under the prayer (ga) fcr further and other 
reliefs. I hold therefore that the predeces- 
sors-in-interest of the plaintiff ecmpany 
by tkeir purchases befcre 1907 acquired 
a non-cceupancy ryoti interest in the 
13394 acres of land which ferms the 
subject-matter of this suit. In tle Ccurt 
below it seeme to have teen argued and 
argued successiully that the plaintiff 
company had, abandcned ite «claim to 
occupancy right in 1911. Tke learned 
Subordinate Judge at p. 106 of Parti of 
the paper book says categorically that the 
plaintiff bad given up its claim to océupancy 
right. At p. 107 (bið; ke says again that 
the pleintiff comyany “‘agieed not tg ciaim 
the cccupency tights by filing the petition 
Ex. F befcie Mr. Mac-Alyin.” The learned 
Judge bas fallen into serius error 
in this matter. Tke’ plaintifi ccmpary 
never aj eny elage gave up this 
claim. Eahikit F printed at p. 151 of 
| #Page 01150. L, J.—[Ba,] 


> 





®point. 
«the plaintiff company of its claim to occu- 
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Part 2, Vol. 1 of the paper-book; therein the 
plaintiff company states explicitly that it 
accepts tte lease from Government subject 
to its objection that they should be record- 
ed as occupancy ryots in respect of lands 
in which cccupancy rights were acquired 
before 1907 and with the “reservation of 
their right to movethe higher authorities 
for the above purpose.” The learned Sub- 
ordinate Judge obviously forgot the import 
of Ex. F when he made the observations 
mentioned above. 2 

I will also deal now with the contention 
of the appellant that the Government 
recognized its occupancy right in the Petty 
Settlement of 1910 and also in the Diara 
Settlement of Rajshahi in 1914-15. 
There is no force in this contention. In 
1910 the Settlement Officer Mr. Mahsud at 
first refused to record the company as 
occupancy ryots. The then Collector, Mr. 
Ezekiel, however, directed that the com- 
pany should be so recorded. ‘This order 
wasset aside by the Commissioner who 
held the view that the company were 
debarred from acquiring such right: vide 
Ex. E order sheet of the Court of the 
Settlement Officer, Nadia, He: Syivey and 
Settlement of Marichardiar, p. 122, Part 2, 
Vol. 1 of the paper-book and Ex. Q, the 
order of the Commissioner at p. 1.6 ibid. 
Thus there was no recognition by the 
Government of the plaintifi’s occupancy 
rights in 1910. As regards the statement 
that in 1914-15 the plaintiff company 
were recorded as occupancy ryots of the 
lands in suit inthe Settlement Record of 
Rajshahi, itis equally inaccurate. Except in 
two instances there was no such entry 
made and tLe learned Counsel for the appel- 
lant company very properly abandons this 
‘Lhere was thus no abandonment by 


pancy right nor was there any recognition 
of such right in the plaintiff company by 
the Government. ` 

On behalf of the respondent, it was 
pressed ihat this suit is barred by limita- 
tion and that the decision to the contrary 
of the learned Subordinate Judge is errone- 
ous. ‘the learned Advocate puts his case 
regarding limitation in two ways. First, he 
pants out that on Jawnary 26, 1912, the 
Commissioner of the Presidency Division 
rejected an appeal by the plaintitt company 
against an order of the Collgctor refusing 
to record the company as occupancy ryot 
in the land in suit and directing them to 
be recorded as non-occupancy ryots. In 
rejecting the appeal, the Commissioner held 
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that the plaintiff company had not acquir- 
ed occupancy right in the land in suit: 
vide Ex. C, certified copy of the decision 
in appeal of the Commissioner of the Pre- 
sidency Division regarding the settlement 
of Marichardiar, p. 156, Part 2, Vol. 1 
of the paper-book. The defendant argues 
that the plaintiff should have brought this 
suit within six years of this decision as 
Art. 120, Limitation Act, governs the pre- 
senf suit. Secondly, the defendant relies on 
Art. 14, Limitation Act, which prescribes 
one year as the period of limitation for a 
suit to set aside an act or order of an oficer 
of Government in his official capacity. It is 
contended that the present - suit is one for 
setting aside the order of the Commissioner 
and that therefore it should have been 
brought within one year of 1912. 

I shall deal first with the sargument 
Yegarding the applicability of Art. 14, 
Limitation Act. The short answer to this 
Contention is that the suit is for a declara- 
tion of the plaintifi’s title and that it is 
not a suit for setting aside the order of the 
Commissioner. The plaintiff company would 
be perfectly satisfied if it can get the de- 
claration prayed for without in any way 
disturbing any order passed by the Com- 
missicner. To succeed in this suit, it is not 
necessary for the plaintiff to get the Com- 
missioners order set aside. In my opinion 
this suit is not one which is affected by 
Art. 14, Limitation Act. 

As regards the first branch of the argu- 
ment on the question of limitation, I do not 
think there can be any doubt that Act. 120, 
Limitation Act, applies to this suit but lam 
not inclined to accept any other portion of 
the argument of the learned Advocate for 
the respondent on this point. Art. 120 says 
that the suit must be brought within six 
years from the date “when the right to sue 
accrues’. These run from the-date when 
the right to bring such a suit first accrues. 
The plaintiff company isin possession of 
the property. The order of the Commis- 
sioner has not dispossessed the plaintiff 
company nor has it extinguished any right 
of the plaintiff in the property. [nspite of 
the order of the Commissioner, all the 

, Tights which the plaintiff had in the pro- 
perty ‘before the passing of the order still 
exist. The order of the Commissioner cast 
a cloud on the plaintiff's title but the 
plainti® was not bound to institute a suit 
to dispel the Cloud. The plaintiff may have 
thought that the cloud was not worth 

_ troubling about or that the cloud would 
 dBappear of ilgelf. I realize that after the 
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lapse of six years, the plaintiff would not 
be able to sue for the removal of the cloud 
created by this particular order of the 
Commissioner but if thereaftera fresh cloud 
was thrown upon the plaintiff's title it 
seems to me that a fresh cause of action 
would arise and the plaintiff would be 
entitled to sue upon this fresh cause of 
action if the suit be brought within six 
years of the accrual thereof. To hold other- 
wise would lead to iniquitous results. Sup- 
pose A were to do some act in i900 
challenging B’s title to certain land and 
then remain quiescent for ten years: B who 
did not take a serious view of this chal- 
lenge does nothing during these ten years. 
Thereafter A again does some act whereby 
B's title to the land is seriously put in 
question, If would be ridiculous to say that 
B could get no relief against this fresh 
invasion of his title because he had not 
taken steps against A within six years of 
19.0. In my opinion when there have been 
successive invasions of a person’s right each 
invasion gives rise to a fresh cause of action 
and furnishes a fresh starting point for 
computation of the period of limitation. 
This principle would apply to all types of 
suits, declaratory or otherwise. I would 
refer in this connection to the case in 
Joy Narain Sen v. Srikanta Roy (19), at 
p. 210*. Applyingthis principle to the 
facts of this case, find that the 
suit is not barrgd by limitation. The 
plaintiff company bases its cause of 
action on the final publication of the 
Record of Rights which was made on May 
31, 1929. In this record the plaintiff com- 
pany’s interest inthe land in suit was not 
recorded. This constituted a denial of the 
plaintiff's title and furnished the plaintiff 


@company with the cause of action of the 


present suit. As this suit had been brought 
“within six years of 1929, I hold that it is 
not barred by limitation. 

One other point urged on behalf of 
the respondent needs consideration. It is 
pointed out that the persêns who have 
been recorded as holding the lands in suit 
directly under Government have not been 
made parties tothe suit and it is urged 
that in their absence, *the Court should not. 
give the plaintiff the declaration prayed for. 
[tis said thatthe granting of a declaratory 
decree is discretionary and that this dise 
cretion should not be exercised in favour 
of the plaintiff when persons who would 
(19) 26 OW N 206; 65 Ind, Oas, 8 A ZR 1922 Oal. 

LJ 592, 
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be affected by the decree are not before the 
Court. There is no point in this conten- 
tion. These persons have not in any way 
challenged the plaintiff's title and they are 
neither necessary nor proper parties to the 
suit. In the circumstances mentioned above 
the decree of the Court below must be 
modified and this appeal must be allowed 
in part. The plaintiff company’s title as 
non-occupancy ryot in the lend in suit is 
declared. J agree with what my learned 
brother has said regarding the paper- books 
and for the reasons mentioned by him in 
his judgment, I concur in the order that he 
has passed in this appeal. 

D. Appeal partly allowed. 





PATNA HIGH COURT 
Appeal No. 80 of 1935 
February 18, 193% 
CourTNgy-TERRELL, O. J. AND FazL Aut, J. 
Raja SHIVA PRASAD SINGH—PLAINTIRTF 
— APPELLANT i 
versus 
TOM SMITH AND oTugrs—Derenpsnts— 
RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 58 (e) 
—English mortgage, whether contemplates absolute 
transfer to mortgagee—English mortgage of lessee's 
interest in lease—Morigagee’s liability to pay rent 
—Mortgage by absolute transfer, if can be effective 
without complying with all terms of English mort- 


gage. 
Section 58 (e), Transfer of Property Act, express- 
ly contemplates by the words “and transfer the 
mortgaged property absolutely to the mortgagee, 
but subject to a proviso that he will re-transfer it 
to the mortgagor "the recognition of the principle 
of complete transfer. Where, therefore, a lessee 
mortgages his interest by an English mortgage, 
the whole of his interest passes to the mortgagee 
and the mortgagee is liable to pay the rent reserv- 
ed by the lease, by a privity of contract between 
him and the lessor. -The mere fact that the lessee 
was boud both to the lessor andthe mortgagee to 
pay the rent has nothing to do with the liability 
of the mortgagee to the lessor. Falakrist Pal v. 
Jagannath Marwari (1), dissented from; Bengal 
National Bank, Ltd. v. Janaki Nath Ray (2); ap- 
proved; Williams v. Bosanquet (3f, referied to, 
Jamna Das v. Ram ‘Autar (4), distinguished; 
Nanku Prasad v. Kamta Prasad (5), explained. 
Section 58, Transfer of Łroperty Act, does not 
purport tu enumerate a complete catalogue of per- 
missible mortgages. Nər does it enact that a mort- 


gage by absvulute transfer shall not be effective un- ` 


less it complies with all the terms of an English 
mortgage. 


A. from the decision of the Sub-Judge, 
Dhanbad, dated December 6, 1934, 

Messrs. P. k. Das, B. CO. De and N. N. 
Ray, fo the Appellant. i 

Messrs. S. N. Bose andeJ. C. Sinha, for 
the Respondents, eae 
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: and every part or parcel thereof inclitding all 
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Courtney-Terrell, C. J—On April 24 
1907, Raja Durga Prasad Singh, ancestor 
of the plaintiff, granted to Mr. C. J. Smith 
a coal mining lease of land in his zemindari 
of Jharia for nine hundred and ninety-nine 
years at a royalty of 2 annas 6 pies per ton 
on the quantity of coal raised every year 
with a minimum of Rs. 975 per annum. 
The tenant was to pay Government cesses, 
Clauses 8,9 and 13 were as follows: 

“Cl. 8. That for the amount of royalty the leasehold 
land and the machineries and (here follows an 
illegible word) remain wholly hypothecated. If I 
make default in payment of royalty, you will be 


-corapetent to realize the same by selling the lease- 
hold land. In regard to the same Ior myheira or 


Cl. 9. That I shall be competent to transfer the 
leasehold land by gift, sale or otherwise, according to 
my wish. But thereby there will beno obstacle to 
the priority of dues, t. e., the transferee will remain 
wholly bound to pay the amount of royalty. 

Cl. 18. That 1 as well as my heirs and successors- 
in-interest remain wholly bound by the aforesaid 
terms , we... ee” ° z 

On February 4, 1920, Mr. ©, J. Smith 
mortgaged his interest to the Jagadamba 
Loan Company, Limited, and their assigns. 
After reciting that the m:rtgagor was seised 
and possessed of the lands, hereditaments 
and premises subject to the payment of 
rents and royalties and after reciting the 
lease under which, the mortgagor had 
obtained the same and after reciting that 
the mortgagor had requested the Company 
for a loan on cash credit basis of three 
lakhe of rupees, the indenture witnessed 
that the mortgagor covenanted to pay on 
February 4, 1923, the full amount of the 
floating balance for the time being owing 
by the mortgagor to the Ocmpany on the 
cash credit loan account together with 
interest and the indenture further .witnessed 


that in durther pursuance of the agreement, 

“he the mortgagor doth hereby grant, convey and 
transfer to the company all those, the mines, beds and 
seams of coal lying and under the lands heredita- 
ments and premises described........ .....together with 
all collieries open and unopened and all erections 
therein and thereunto belonging or ap- 
pertaining therewith usually held and enjoyed or 
occupied and also all estate, right, title and interest, 
use trust property inheritance possession claim and 
demand whatsoever of law and inequity of him the 
mortgagor of into out, of and upon the said premises 
rents 
and royalties payable to the mortgagor from the 
tenants of the same premises together with all deeds, 
patias, muniments and wrigings and evidentes of title 
whatsvever in anywise relating to or cuncerning the 
lands, tenements, buildings and premisesor any part 
thereof which now are or thereafter shall or may be 
ın possession or lawful power or cpntrol of the mort- 
gagor or any other person or persons from whom he 
can procure the same without action or suit at law 
Orein equity to have and to hold the same «mines and 
premises hereinbefore expressed to ke hereby grapted, 
conyeyed patiae or leases granted by the mortgagor 


- successors-in-interest shall have no objection. 
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as aforesaid and transferred unto the Company ac- 
cording to the nature and tenure thereof respectively 
subject nevertheless to the proviso for redemption 
hereinafter contained.” 

Then follows a proviso that upon repay- 
ment of the money lent 

“the Company shall, at any time thereafter, upon the 
request and tost of the mortgagor reconvey the said 
lands, hereditaments and premises hereinbefore ex- 
pressed to be hereby granted, conveyed and transfer- 
red unto the mortgagor as he shall direct." 

Later on followed a clause by which the 
mortgagor covenanted with the Company 
that : 

“he, the mortgagor, will during the subsistence of 
their security pay all rents, royalties, taxes, rates 
and imposition that are now payable or may herein- 
after be payable in respect of the mortgaged premises 
and shall also perform and observe the terms and 
conditions contained in the several head 
pattas under which they are 
thereof.” 


Then mortgagor then covenanted for good 
title to grant, convey and transfer the 
mortgaged premises to the Company and 
further that if defaults. were made by the 
mortgagor in paying the rents, royalties 
and taxesin repect of the mortgaged pre- 
mises and thatif the mortgagor committed 
any breach of any of the. covenants and 
‘conditions, the Company might either take 
proceedings to realize the money secured or 
to enter info possession of the mortgaged 
premises without being responsible or ac- 
countable as a mortgagee in possession and 
thenceforth to hold and enjoy and receive 
the rents, issues and profits without any 
interruption, claim and demand by the 
mortgagor. Lastly, there was a clause : 
$ “provided always and it is hereby agreed and de- 
elared that notwithstanding anything hereinbefore 
contained, the mortgagorshall be atlibety at any 
time hereafter to pay ff the amount hereby secured 


and to obtain a reconveyanceof the premises hereby 
mortgaged.” 


-The- mortgagee, Jagadamba Loan Com: 
pany, Limited, entered into possession and 
remained in possession for some years. On 
April 20, 1928, a suit was brought by the 
Receiver of the Jharia Raj estate against Mr. 
0, J. Smith, lessee of the property, the New 
Jinagora Coal Company and the Jagadamba 
Loan Company, Limited, for recovery of 
the royalty commission. Mr. O.. J. Smith 
having died during the pendency of the 
suit, his sot and widow were substituted in 
his place. A preliminary decree was passed 
againsé all the defendants. A final mortgage 
decree was passed on August 30, 1930, for 
asun of about Rs. 2,90,000 The decree 
was pyt into execution and the charged 
property wassold for a sum of Rs. 1,00,000 
on June 25, 1931. The Receiver of the 
- Jharia Raj was discharged and Raja Qhiva 

e e. 


leases or 
respectively held 
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Prasad Singb of Jharia who succeeded to 
the estate and is the present plaintiff, filed 
an application under O. XXXIV, r. 6, Civil 
Procedure Code, for a personal decree 
against the defendants for recovery of the 
unrecovered balance of the decretal amount. 

The Subordinate Judge granted a per- 
sonal decree against the Smiths but refused 
it as to the Jagadamba Loan Company, 
Limited, and this appeal is directed- against 
that refusal. In the opinion of the learned 
Subordinate Judge, the Company was not 
liable for the payment of the royalty either 
by privity of contract or by privity of 
estate and he held that the mortgage deed 
by Mr. Smith to the Jagadamba Loan 
Oompany was not an absolute assignment 
of Smith’s interest in the leasehold proper- 
ties and that the mortgage deed was not 
an “English mortgage” within the meaning 
of s. 58 (e), Transfer of Property Act. The 
whole argument is based upon the theory 
that under the Indian law, as expressed in 
the Transfer of Property Act, a mortgage 
by assignment always leaves some interest 
in the mortgagor and that consequently 
there cannot be an absolute assignment of 
the whole. of the mortgagor's interest. In 
support of this principle reference has been 
made to a decision of Mukerji and Guha, 
JJ.in Falakrist Pal v. Jagannath Marwari 
(1) at p. 132984. In this decision the 
learned Juiges referred to an earlier deci- 
sion of Rankin, O. J. in Bengal National 
Bank, Ltd. v. Jangki Nath (2) in which the 
learned Chief Justice hid decided that in 
India a lessee mortgaging his interest by 
an English mortgage passed the whole of 
the interest to the mortgagee and that the 
latter became liable for the reut. Mukerji, J, 
expressed the view that this view could not 
be accepted in its entirety and that an 


english mortgage in India could not pros 


perly be regarded as the transfer of the 
entire estate of the mortgagor to the mort- 
gagee. He arrived at this opinion by argu- 
ing thats. 58, cl. (e), must be read subject 
to the definition of a mortgage as given in 
cl. (a). I am unable to égree with. the 
opinion expressed by Mukerji, J. for s. 58 
(e) expressly contemplates by the words 
“and teansfers the mortgaged property 
absolutely to the mertgagee, but subject 
toa proviso that he will re transfer it to 
the mértgagor” the recognition of the 

(1) 59 0 1314; 140 Ind. Oas. 788; ALR 1932 Cal, 
775; 56 OL J 187; 36 OW N 709; Ind. Rul. (1933) 


Oal. 36. 
(2) 54 O 813; 104 Ind. Oas. 484; AI R 1927 Cal 
725: 31 OW N 973. 
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principle of ecmplete transfer, and no terms 
will be clearet than the terms set forth in 
the mortgage now under consideration. 
There certainly could not be a “reconvey- 
ance” of that which tad not previously 
been conveyed. I prefer the opinion ex- 
pressed by Rankin, O. J. tbat a moitgagee 
by assignment (certainly, when in posses- 
sion-asin the case before us) is liable for 
the rent reserved by the lease. 

An argument was addressed to us that 
the Transfer of Property Act was amended 
by Act XX of 1929 in which the right of a 
mortgagee being strictly limited toa right 
to sue for the mortgage money or for sale 
of the mortgaged property, it was clear 
that the effectiveness of a transfer as contem- 
plated by an English mortgage was effec- 
tually abolished and could no longer be 
regarded as an alsolule transfer. But it 
may be observed that the Legislature took 
no steps to amends 58 (e); nor did it, as it 
might have done, repeal s. 53 (e) and the 
Act continues to contemplate an absolute 
transfer of the mortgaged property. It was 
further suggested that by reason of the fact 
that this mortgage dces not bind the mort- 
gagor to pay the mortgage money on a 
spécific date but entitles him :o have a 
resconveyance on payment “ab any time 
hereafter" ihat the mortgage in question is 
not within the strict detinition of an “Eng- 
lish mortgage.” But s. 58 does not purport 
to enumerate ~ complete catalogue of per- 
missible mortgages. Nor does it enact 
that a mortgage by absdlute transfer shall 
not be effective unless it complies with all 
the terms of an English mortgage. There 
is nothing in this point. 

Some argument has been raised upon the 
fact that the mortgagor covenanted to pay 
the rent reserved under the lease, and it is 
certainly true that the lessee mortgagor 
could not release himself from the obliga- 
tion to pay tke rent. He was bound both 
to the landlord and to the mortgagee to fulül 
this obligation. ‘Lhis, | owever, has nothing 
woatever to do with the liability of the 
morigagee tothe landlord. In my opinion 
this Gase is one of privity of contract bete 
ween the mortgagee and the landlord. 
Mr. Smith covenanted on behalf of himself 
and his assigns to piy the rent to the 
landlord, and the mortgagees took posses- 
sion of the land under the mortgags with 
the express knowledge of their mortgagor's 
covenant. Whether or not the mortgagor 
covenanted to pay rent to the landlord and 
whether or not for a period of time he 
actually paid the rent is immaterial. Dallas, 
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©. J. delivering the judgment of ten 
Judges in Williams v. Bosanquet (3) at 
p. 723* said: 

“There is privity of estate, if legal possession, that 
is acceptance of the thing assigned by acceptance of 
the assignment, be equivalent toactual entry which 
it is, if there be justuess in the observatipns already 
made ; and even as to privity of contract, there is 
such privity also for the contract of the lesgor is with 
the lessee and hisassigns, and the defendants here 
are the assigns of the lessee; it is, therefore, a contract 
between the lessors and the assignee, thatis in this 
case between the plaintiff and the defendant.” 

There is, therefore, no need to discued at 
length the vexed question as to whether the 
English conception of privity of estate 
existscr notin Indian law. The doctrine 
of privity of contract is certainly a part of 
Indian law. On behalf of the respondents, 
reliance was plaved upon the decisi- n of the 
Judicial Committee of the Privy Council 
in Jamna Dasv. Ram Autar (4). But this 
has no application for there was cerlainly 
no covenant between the original mort- 
gagor and the original mortgagee. They 
also relied on the Privy Council decision in 
Nanku Prasad v. Kamta Prasad 15) and 
the question for determination was wlether 
the purchaser of a mortgaged property from 
the mortgagor became by retaining part of 
the purchase price to enable him fo pay off 
the mortgage, perscnally liable to discharge 
the mortgage debt. ln this case there was 
certaloly no privity of contract 
between the purchasers of the equity of 
redemption and the mortgagee. I agree 
with the argument of Mr. Das that this is 
a case in which the mortgagee has become 
a party to the original lease, and ha has 
come in voluntarily und not by operation 
oflaw. Thelandlord is not seeking to make 
the mortgagee’ liableon theterms of the 
mortgage but to make him liable on the 
terms as of the lease and consequently he 


eis liable to a personal decree when the 


exercise cf the charge by hypothecation has 
failed to satisfy the amount of the morte 
gage decree. l 

For these reasons, I am of opinion that the - 
refusal of such decree by the Subordi- 
nate Judge was erroneous and | would 
reverse his decision and pass a decree 
against the Jagadamba Loan | Company, 
Limited, for the dues in respect of the six 
years preceding the institution of the suit 

(3) (1819) 1 Brod & B 238; 3 Moor 500, 2P R R 
585; 129 E R 714. . 

(4) 39 I A7: 13 Ind. Cas. 304; 9A L J 37; 16 O 
W ND; UML T 6; (1912) M WN 32;15 OLJ 
68; 14 Bom L R1; 21 M L #1153; 34 A 63 PO). 

(5) 26 O W N 771; 95 Ind. Cas, 970% A I R 1923 P O 
54; 3 PLT 637 (P 0). i 
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with costs throughout to be paid by the 
Jagadamba Loan Oompany, Limited. 
Fazi Ali, J —I agree.. j 
8. Decision reversed. 
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Hindu Law— Adoption — Adopted son, if can 
challenge partition effected before his adoption~— 
Partition between two branches of family—Each 
branch getting half share—One branch consisting of 
sole co-parcener and widow of his paternal uncle— 
Son adopted by widow, whether entitled to share in 
half share obtained by sole co-parcener on partion, 

One P had a brother who was D's father, and they, 
as descendants of B were members of a joint family 
with the descendants of B’s brother V. P died leaving 
a widow subsequently there was a partition bet- 
ween D andthe other branch of the family, that is 
V's descendants. D took half the property, and V's des- 
cendants took the other half. P’s widow subsequently 
adopted the plaintiff The question was what share 
(fany) ™ the family property the plaintiff was 
entitled to: 

Held, that the plaintif could not challenge a 
partition effected before he was adopted. D at the 
time ofthe partition represented the branch of B 
and as he was satisfied with the partition, the 
plaintiff could not challenge it. 

Held, further that D took this half share as joint 
family property. He and the widow of P were the 
only members of the joint family, and no doubt D was 
the sole co-parcener. But the co-parcenary did not 
come to an end; it still existed in respect of 
the share which D took on the partition and 
that on the birth of a son to him, that son 
would have a sharein the co-parcenary and onthe 
adoption of a son by his father's brother’s widow, 
that adopted son was also entitled to half share of 
the joint family property taken by D on téfe 
Partition; Balu Sakharam v. Lahoo (1), distinguish- 
ed, g 

F. O. A. fron the decision of the First 
Class Sub-Judge, Dharwar, in Special Oivil 
Suit No. 20 of 1934. 

Messrs. G. P. Murdeshwar and R. A. 
Mundkar for Mr. U. 5. Hattyangadi, for 
the Appellants. 

Mr. SR. Joshi, for the Respgndent. 

Beaumont, G. J.—This is an appeal 
from a decision of the First Class Sub- 
ordinate Judge df Dharwar. The facts are 
simple. The plaintiff claims as the adopted 
son pf one Pareppa. Parappa had a brother 
who was defendant No. 3’s father, and they, 
as descendants of Basappa, were members 


of a joint family with the descendants of. 
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Basappa's brother Veerappa. Parappa died 
in 1923, leaving a widow who is defendant 
No. 6. In 1932, there was a partition between 
defendant No. 3 and the other branch of the 
family, that is Veerappa’s descendants. 
Defendant No. 3 took half the property, and 
Veerappa's descendants took the other half. 
In 1933 Parappa’s widow adopted the 
plaintiff. A , 

The question is what share (if any) in 
the family property the plaintiff is entitled 
to? The learned Judge held that he was 
entitled to one fourth of the whole of the 
property which had been partitioned, except 
the houses. He held that the partition of 
the houses was fair, but that the partition 
of the rest of the property was not fair, and 
that although the fact of the partition was 
admitted, there ought to be afresh parti- 
tion of that partof the property in respect 
of which the partition was uafair. But, in 
my opinion the plaintiff cannot challenge a 
partition effected before he was adopted. 
Defendant No. 3 at the time of the partition 
represented the branch of Bisappa, aad as 
he was and is satis‘iel with tie partitioa, in 
my opinion the plaintiff cano; chilleage 
it. I think, thersfore, that tha utmost waica 
the plaintiff can claim is a share in the half 
share of the fan‘ly property which defen- 
dant No. 3 took, and the question is whethar 
a claim to that share is good. 

Defen lant No. 3 contends tha‘ the share 
waich he took on partition is his absolute 
property, and taat the adbpted soa of his 
father’s brothestakes no interest therein. 
Now, if on the partition, defendant No. 3 
took a half share in ais own rigat absolutely, 
I agres that the subsequantly adopted son 
of his father’s brother would not ba entitled 
to share. Bat, from the fact that tha dəs- 
cend:nts of Veerapps remained joint as 
between themselves, andfrom the fact that 
defendant Ne. 3's share was on the partition 
made liable for the maintenance of Parappa’s 
widow, I think the proper inferences to be 
drawn is that defendant No. 3 took this half 
share a3 joint family property. He and the 
widow‘of Parappa wereyhe only members 
of the joint family, and no doubt he was 
the sole co-parcener. Batia my opinion it 
is not accurate to say that the co-parcenary 
had coma to an end. I think the co-par- 
cenary still exists in respect of the share 
whieh he took on the partition and that 
on the birth of a son to him, that son 
would have a share in the co-parcenary and 
on the adoption of a son by his father’s 
brother's widow, that adopted son is also 
entitled to share, š 
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Mr. Murdeshwar relied on the decision of 
this Court in Balu Sakharam v. Lahoo (1) 
as showing that, althcugh the adoption of 
the plaintiff might he valid, he would 
not acquire any interest in the joint family 
property. But in that case the co-parcenary 
had come to an end by the death of the 
last surviving co-parcener aud this Court 
held tkat in that event the adoption 
although valid could not divest the property 
from the. heir of the last co-parcener. The 
actual proposition dealing with this subject, 
which the majority of the Court laid down, 
is (p. 414*,: 

“That where the adoption takes place after the 
termination of the co-parcenary by the death, 
actually or fictionally, of the last surviving co par- 
cener. the adoption by a widow of a deceased 
co-parcener has not the effect of reviving the co-par- 
cenary, and does not divest property from the heir 


of the last surviving co-parcener (other than the 
widow) or those claiming through him or her.” 


The distinction between that case and 
the present one is that here the co-parcenary 
had not come to an end by the death of 
the last surviving co-parcener. The last 
surviving co parcener was estill alive and, in 
my opinion, the co-parcenary must be taken 
as still alive, although there was only one 
co-pireener. The adoption therefore of the 
plaintiff does not divest the estate from 
anybody. It merely lets him in asa mem- 
ber of the co-parcenary. That being so, I 
think tbat the order of the lower Oourt 
must be varied by directing that the plain- 
tiff dorecover one-half of the share of the 
joint family property takeg by defendant 
No. 3 on the partition. Subject to that 
variation the appeal fails. 

Wassoodew, J.—The facts of this case 
have been fully stated in the judgment just 
delivered. Mr. Murdeshwar for the appel- 
lanis-defendants has challenged the decree 
of the lower Court on two principal grounds: 
First, that the case falls within the prin- 
ciple of the. Full Bench ruling in Balu 
Sakharam v. Lahoo (1) and secondly, that 
assuming that the adoption is valid, the 
adopted son could not questicn tke validity 
or the terms of the partiticn effected be- 
tween his deceased father's nephew and 
his co-parceners, namely his cousins. 

With regard to the first ground, it seems 
to me that the care in Balu Sakharem v. 
Eahoo (1) is distinguislfable on the facts. 
The decisicn of the majority of the Full 
Bench was. to the effect that where the 
adoption takes place after the termination 


(1) 39 Bom L R 382; 170 Ind. Oas. 393; A IR 1937 
Bom. 279; I L R (1987) Bom. 508; 10 R B &3(F B). 
* Page of 39 Bon. L, R.—[Hd.] 
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of a Hindu co-parcenary by the death 
actually or fictionally, of the last surviving 
co parcener, und the family property has 
vested in bis heir, the adoption by a 
widow of a predeceased cr- parcener, though 
valid, has not the effect of reviving the co- 
parcenary and does not divest property 
from tha heir of the last eurviving co: 
parcener (other than the widow) or those 
claiming through him or her. For the 
application of the rule in Balu Sakharam 
v. Lahoo (1) not only has it tobe established 
that the co-parcenary has come to an end, 
but also that it has come to an endin a 
particular manner, that is, by the death of 
the only surviving co-parcener with the 
result that the property has vested in the 
heir of the latter. The result cannot be. 
the same where there is disruption of the joint 
family by agreement, In that event the 
family propeysty is held in severalty by 
the different members of the joint family. 
The interest remains yested In the same 
individuals but only in the parcels allotted 
to their shares so that several distinct 
estates are created of a different quantity. 
The result contemplated in Balu Sakharam 
v. Lahoo (1) upon termination of the co- 
parcenary by the death of the last surviving 
co-parcener cannot be said to have been. 
attained upon disruption by agreement. ‘The 
possibility of reviv.ng the co-parcenary 18 
not d: stroyed in the latter event. Upen 
authority there is a distinction between 
joint Hindu family and co-parcenary. In 
that connection I would refer to the remarks 
of this Court in Commissioner of Income- 
tax v. Gomedalli Lakshminarayan :2). 

It does not, I think, follow from the fact 
of the partition that Basappa’s grandson, 


- defendant No. 3, cased to be, along with the 


widow of his uncle, a member of a joint 
Hindu family. As Parappa was dead at 
the time of partition, Nishimappa’s son, 
defendant No. 2, to.k the estate subject to- 
the rights of the widow of Pasrappa to 
residence and maintenance out of the share 
which Parappa would have got if he were 
alive at the date of the partition. That right 
is referable to her being a widow of a deceas- 
ed co parcener. A wife ofa co parcener is 
a member of tke joint family. She does not 
cease to be a member by the death of her 
husband, In that view Nishimappa’s gon, 
I think, continued to bea member of the 
joint family, notwithstanding the disraption 
of the co-parcenary of which he was a 
member along with his cousins,*s0 long as. 


(2) 37 Bom. L R 692; 159 Ind, Cas. 424; AIR 1935 
Bom. 419; 59 B-618; 8 R B-203: 
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there was a widow in that family entitled to 
adopt : see Observations in Mulla’s Hifidu 
Law under Ill. (c) tos. 506, p. 556, Edn. 3. 
It is. therefore, in my opinion wrong to 
draw an analogy from Balu Sakaram v. 
Lahoo (1),,for here there is no question of 
reviving the co-parcenary after devolution 
of the estate held by the last surviving co- 
parcener upon his death on his heir, In the 
present case the birth of a son to defen- 


dant No. 3 would have tevived tke CO- | 


parcenary in the same way as the adoption 
of the plaintiff. 

It may be noted that the Full Bench 
approved of tke ruling in Chandra v, 
Gojarabai (3), which they held was still 
good law, it not having been expressly dis- 
approved by the Privy Council decisions, 
such as Pratapsing Shivsing v. Agarsingji 
Raisingji (4), Yadaa v. Namdeo (5), 
Bhimabat v. Gurunathgouda Khandap- 
pagouda (6) and Amarendra Mansingh 
v. Sanatan Singh (7). The principle de- 
ducible from Chandra's case (3) is that an 
adopted son cannot divest an estate which 
is already vested in another, that is, he 
cannot exclude the heir of the last holder 
other than the widow herself, There it 
was remarked that if the question had 
arisen between an adopted son and his 
uncle, if be were aliwe,. the adopted son 
would have been entitled to succeed. Al- 
though those remarks were obiter, they were 
founded upon the rulingin Virada Pratapa 
Raghunada Deo v. Brozo Kishore Patta 
Deo (8) at p. 193*, and recognize the 
principle that the adopted son cannot divest 
property vested in a collateral relation of 
the husband in succession to same other 
person who had himself been the sole 


O KPN 

4 A 97; 50 Ind. Oas, 457; AI R 1918P O 
192; 43 B 778: 36M LJ 5Il; 17 ALJ 522; 21 Bom 
LR 496; 14 P L R (P C) 39; (1919) M W N 313: 10 LW 
san; 94 c Ww NG 27 M LT 47(P O), 

4 ; 64 Ind. Oas. 536; A I R 1922 P O 216: 
4901; INDR 145: 39 ML T53; 2 OW N 393, 
aul J 219; 15L W 565; 20 A LJ 481;24 Bom, L R 

(6) 601A 25; 141 Ind, Cas. 9; AIR 1933 P C 1; 57 
B Ì57: Ind. Rul. (1933) PO 1;61M LJ 34; (1933) 
M WN1; 100 W N 27; 37L W el; 56 OLI 542; 37 
Ow N 210; 85Bom LR 200; (1933) AL J 333 


(7) 60 I A 242; 143 Ind. Cas. 441; AIR 1933 rO 
155;12 Pæt 642; Ind Rul,(1933) PO 16%; 370 WN 
or rae 4985) AE i: LW 1; 66 ML J 203; 14 

; 10; 57 0 ; 
L R 839 © Ô) 7 OL J593; 35 Bom. 


. (8) 3 IA 154; 1 M 69; 25°W R 29]; ; 
Bar 583 (P Oy M ^? 291; 4 Suther 263; 3 
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owner in the meantime. I am in doubt 
whether that is consistent with the rule 
laid down in Amarendra Mansingh v. 
Sanatan Singh (7), although the latter was 
a case of inheritance and not co-parcenary. 
Although Bala Sakharam v. Likoo (1) has, 
to acertain extent, restricled the righis of 
the adopted son, particularly upon an argu- 
ment ab inconvnienti, the analogy of that 
ruling cannot be extended further to the 
prejudice of the adopted son. 

Here, however, the casa is entirely differ- 
ent. Nighirappa’s son was the nephew of 
the adopted son's father Parappa. There is 
no question of divesting the property which 
waa already vested in him and in his pos- 
session as a member of the co-parcenary. 
The interest of Nishimappa's son which 
was defined upon a division among the co- 
parceners was vested in him at the time of 
the partition. That partition merely trans- 
formed the entirety of interest in the joint 
family property into severalty. It is idle to 
contend that the adopted son was divesting 
him of that estate. There would be upon 
adoption ofthe plaintif a pro tanto reduc- 
tion of the quantu of the interest acquired 
by him at the time of the partition. But 
that is entirely a different matter. If it were 
held that a division amung the surviving 
eo-parceners could effectively bar the adopt- 
ed son of a deceased co-parcener from 
claiming a share in the family property, the 
tight of adoption of a widow of a deceased 
co parcener would be easily frustrated. It 
is, therefore, reasonable and proper to con- 
clude that, merely because there was dis- 
ruption of the co-parcenary up:n partition 
between defendant No. 3 and his cousins, 
the rule in Balu Sakharam v. Lahoo (1) 
will not affect the plaintiff's adoption, It 
seems to me following the recent decisions 


Qí the Privy Council and this Court that 


the adoption of the plaintiff Huchappa 
by Parappa’s widow is valid. 

The question of the right of the adopted 
son to re-open the partition, or rather to 
question the fairness of itseterms, is not 
free from difficulty. There is no doubt that 
the rights of the adopted son arise for the 
first time upon his adoption, and, although 
the authérities are not clear as to whether 
his rights-relate back to the date of the 
death ofethe adoptive father, I am not pre- 
pared to say that under all conditions and 
circumslances, the adopted son cannot cnal- 
lenge a partition of this kind effected prior 
to his adoption among the co parceners of 
his father. There is considerable body of 
authority to the.effect that an adopted son 


* 
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cannot challenge alienations or arrange- 
ments made by his adoptive father on the 
ground that the rights of the adopted son 
arise from the moment of his adoption, and 
they do not displace the rights created by 
the father or adoptive mother prior to the 
adoption. Oonsequently it has been urged’ 
that as Nishimappa’s son, defendant No. 3 
had dealt with his property by agreement en- 
tered into by him, orrather by his guardian, 
with his cc-parceners, that agreement could 
not be questioned by the adupted son. On 
-the other hand, there is authority for the 
view that an agreement by the adoptive 
mother with the natural father of the 
adopted son can be questioned by the 
latter, if itis to his prejudice: see Vyasa- 
charya v. Venkubai (9). It is urged that 
an adopted son could therefore call in 
question a partition effected prior to his 
adoption between the surviving co-parceners 
of his father if itis to his prejudice. That 
eminent scholar, Mr. Golapchandra Sarkar 
Sastri, in his Treatise on Hindu Law of 
Adoption (Edition 1916, p. 416 at p. 419), 
has dealt with the adopted son's powers to 
question the alienations-of his mother. But 
he has expressed no opinion on the rights 
of the adopted son to question a partition 
effected prior to his adoption. The matter 
has not been very fully argeed befoie us, 
and [ think it is not proper to express any 
definite view on the point raised, as on the 
merits and fhe evidence I am satistied that 
the plaintiff has not made out acase for 
re-opening the partition. 

The learned trial Judge has held that 
the div.sion of the houses is not unequal. 
But, with regard to the lands he was in 
doubt, because there was divergence in the 
area and assessment which might possibly 
lead to the suspicion of inequality of divi- 
sion. Ii seems to me that the inequality id 
the area has been compensated by tha 
quality of the land. [It is difficult to say, in 
view of the fact that defendant No. 3 was 
properly represented by his guardian who, 
it is not shown, was negligent with regard 
to the interest of her minor son, that the 
division accepted by her should now be set 
aside merely upon the statement in the 
pleadings that it was unequal anti unfair. 
The other circumstance alluded to is that 
there was possibly a fraud on the minor by 
reason’ of the appropriation of the realiza- 
tions in respect of certain family advances 
on -the security of mortgages allowed to the 
share of defendants Nos, 1,2 and 4. There 
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is no sufficient evidence for accepting that 
statement. There were certain other 
advantages which the minor received in 
the shape of movables. It is sufficient to 
say that the onus which lay on the plaintiff 
of proving the alleged inequality of the 
division has not been satisfactorily dis- 
charged. I therefore agree with my Lord 
the Chief Justice that the lower Court's 
decree should be affirmed, subject to the 
variation that the plaintiff shall be entitled 
to one half of the share allotted to Nishi- 
mappa on partition. 

Per Curlam.—The plaintiff must pay 
the costs of the suit and the appeal to 
defendants Nos. 1, 2 aad 4, and must re- 
cover his costs of the suit from defendant 
No. 3. 

8. Decree varied. 
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PATNA HIGH COURT 
Civil Appeal No. 82 of 1934 
April 22, 1937 
ROWLAND, J. 
SURYAMAL SARAF—Puatntire— 
APPELLANT 
versus 
P. SRIRAM NAIDU AND OTHERS — 
DERENDaANT3— RESPONDENTS 

Orissa Tenancy Act (Lf of 1913), ss. 4 (3),5 (2) 
—Consideration for determining whether a person 
is under-raiyat— Lessee entered in current settle- 
ment as Istimrart Chandnadar — Person holding 
under such lessee, whether under-raiyat—Interpreta- 
tion of Statutes—Hvery Act ts to read as speaking in 
the present. 

For the purpose of determining whether a person 
is an under-raiyat what is to be seen, is not the 
purpose for which his tenancy was created but the 
question whether his immediate landlord was a 
raiyat. Inu deciding this question, the Oourt is to 
have regard in accordance with the definition in 
s. 5 (2), Orissa Tenancy Act, primarily to the ques- 
tion whether the right to hold the land was acquired 
by the allezed raiyat for the purpose of cultivation, 

There is a statutory presumption of correctness 
attaching to the Record of Rights and where the 
entries in successive records difər the presumption - 
attaches to the latest entry, 

An entry in the current settlement proceedings 
against a lessee as Istimrari Ohandnadar,implies that 
the tenancy which is held by the lessee was not in 
its inception a tenancy for any agricultural pur- 
poses but for residential and house building ; it is 
not a ratyati tenancy and the person holding under 
the lessee. is not an under-raiyat. ° 

The usual canon of construction is that every 
Act is to be read as speaking in the pregent—that 
is to say, speaking on theedate on which it is to be 
applied, 

©. A. from the appellate decree of the 
District Judge, Outtaek, dated January 26, 
1934. K 4 

Messrs. S. C. Chaterji and B. N. Dutta, 
fo» the Appellant. . 

; . , e 
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Mr. S. N. Das Gupta, for the Respon- 
dents. . 


Judgment.—This appeal by the plain- 
tiff arises out of a suit todeclare that his 
status is not that of Darchand: adar but 
that of an under-raiyat, to declare that the 
orders passed during the preparation of ihe 
current survey Record of Rights are with- 
out jurisdiction and erroneous in so far as 
they treat the plaintiff as Darchandnadar 
and have fixed a rent of Rs. 437-6-0 for 
the property in suit in his hands. He 
holds under the defendants who are sons 
of P. Veriah Naidu. They are entered as 
‘Istimrari Chandnadars’ and rent of their 
tenancy is fixed at Re. 10450. Plaintiff 
claims that he is not a sub-chandnadar but 
an under-raiyat and that under s. 56, 
Orissa Tenancy Act, the rent payable by 
him cannct exceed the rent of the ratyat 
under whom he holds by moreethan 50 per 
cent. The Courts below have concurred in 
dismissing the suit en the view that the 
tenancy which the plaintiff has acquired 
was from its inception a tenancy for the 
purpose of erecting pakka buildings includ- 
ing a ricemill, ete, and therefore not an 
agricultural tenancy. So it is said that 
the plaingiff cannot claim to be an under- 
raiyat.. 

Now the first contention advanced by 
Mr. Chaterji is that the expression ‘ under- 
raiyats’ has been defined ins 4 (3) of the 
Act as meaning “tenants holding, whether 
immediately or mediately, under raiyats.” 
The delinitien by its terms applies to the 
tenants falling within the description irres- 
‘pective of the purpose for which the under- 
raiyati tenancy was created. Therefore for 
the purpose of determining whether the 
plaintiff is an under-raiya: wnat we have 
to see is not the purpcse for which his ten- 


ancy was created but the question whetner@ as Istimrari 
In. assessment of fresh rents at tha rate of 


his immediate landlord was a raiyat. 
deciding this questicn the Court is to have 
regard in accordance with the definition in 
-8 5 (2) primarily to the question whether 
the rigat to hold the land was acquired by 
the alleged raiyat fcr the purpose of culti- 
vation. Unfortunately the Oourts have not 
directly considered this question; but the 
evidence bearing on it has been referred to 
in the judgments. The tenancy appears to 
have een created by a lease (Ex. D) dated 
December 27, 1865, Tunis was a perpetual 
lease. Its purpose was not stated. The 
annual rent was Rs, 3/-2 0 and the lessee 
was apparentfy a Huropean named Burgess. 
There is evidence that Mr. Burgess was not 
an agticulturist and that he acquirede this 
e 
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land for the purpose of erecting a bungalow 
for his own residence which he did erect. 
He transferred the entire block to Mr. 
P. Veriah Naidu, who was an Assistant 
Surgeon in the Cuttack General Hospital 
and whose sons are the defendants. There 
is evidence that Veriah Naidu re built the 
bungalow of Mr. Burgess and also built two 
more bungalows which he let out and then 
on November 4, 190’, he gave a sub lease 
of 15.08 acres out of this block to Nalum 
Subramaniam on a rent of Rs 14] 6-0 
together with cess Rs 46-9 for the 
purpose of erecting pakka buildings, rice- 
mill, etc., as above stated. At the time of 
this lease the Record of Rights current was 
that framed atthe time of the Provincial 
Survey of 198 in which Veriah Naidu 
was entered as istimrari patta khariddar 
babat rahi raiyat; but the Revisional Sur- 
vey was preparedin 1911. In this record 
Nalum Subramaniam is entered as shikimi 
babat chanda raiyat. Thereafter,on Nov- 
ember 30, 1921, Nalum Subramaniam sold 
the land and buildings tothe plaintiff for 
Rs. 41,000. Neither the plaintiff nor his 
vendor took any steps to challenge the cor- 
rectnesa of the revisional survey entry or 
to dispute the legality of the rent payable 
under the lease whicù was approximately 
four times the rent of the entire block of 
22 acres. Since then it appears that out of 
the 22 acre blcck, about 4 acres have been 
acquired by Government for’an emigration 
office and 18.15 ecres were found to coo- 
stitute at present the tenure or tenancy of 
the sons of Veriah Naidu, the rent payable 
by them being Rs. 34-12-3. That was the 
position when the current settlement pro- 
ceedings were taken up and they resulted 
in the sons of Veriah Naidu being entered 
as istimrart Chandnadars and the plaintiff 
Darchandnadar and the 


Rs. 104-5-0 for the Chanduadar and 
Rs. 43/-6-0 for the plaintiff as Darchandna- 
dar. It is to be remembered in considering 
whether «the plaintiff can gucceed in this 
suit that there is a statutory presumption 
of correctness attaching to the Record of 
Rights and where the entries in successive 
records*differ, the presumption attaches tothe , 
latest entry. The ehtry implies that the 
tenancy of the defendants was a tenancy 
which at its inception was not for agricult- 
ural purposes but for residential and 
erection of pakka buildings. This eatry is 
in full agreement with what appears in the 
evidence of the history of the land; and I 
have no doubt, that the entry is correct. 
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If the plaintiff claims to hold as an under- 
raiyat and to enjoy the privilege conferred 
on under-raiyats by s. 56, then the original 
suh lease of November 4, 1907, was from its 
inception illegal and the plaintiff and his 
predecessor have been paying illegal rents 
for nearly 30 years. 

It has been argued tbat the expression 
‘Chandnadar’ has been defined in s. 3 (3), 
Orissa Tenancy Act, and this definition 
excludes any persons other than those hold- 
ing land which was recorded as Chandna in 
the course of the provincial settlement. 
Stress is laid on the words “land which 
has been recorded as Chandna in the course 
of a settlement of land revenue.” It is 
pointed out that the revisional survey was 
not a survey in which land revenue was 
settled and therefore the use of the word 
“Chandnadar” in the revisional record 
would not bring the Chandnadar within 
this definition. Leaving aside the revi- 
sional survey, however, there is the current 
survey in which admittedly a settlersent of 
land revenue has been made. But Mr. 
Chatterji ingeniously argues that entry in 
the record as ‘Chandnadar’ in this settle- 
ment will not bring the land within the 
definition because the definition must be 
read as speaking on the date of tke com- 
mencement of the Act--that is to say, if 
Jand kas not been recorded as ‘Chandna’ 
before the Act, its helder will not be ‘Chand- 
nadar" at any tubsequent time. The usual 
cancn of construction, Rowever, is lihat 
every Ac: is to be read as speaking in the 
present—that is to say speaking on the 
date on which it isto be applied. Hence 
the argument dces not assist the plaintiff in 
displacing the presumption of correctness 
attaching to the entries in the Record of 
Rights. 

For the reasons given above, I am of 
opinion that the entries are correct. The 
tenancy which is now held by the defen- 
dants was not in its inception a tenancy for 
any agricultural purposes but for residen- 
tial and house building: itis nota raiyati 
tenancy and the plaintiff is not an under- 
raiyat. On this view, the appeal must be 
dismissed with costs. Leave to appeal 

. under Letters Patent igrefused. s 


8. Appeal dismissed. 
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RANGOON HIGH COURT 
Special First Appeal No 65 of 1938 
August 16, 1938 
Mya Bo, Orra. O. J. AND Donkuny, J. 
D, RAMANNA REDDY AND ANOTHER 

— APPELLANTS 
versus 
ABDUL RASHID—RESPONDENT 

Practice—New plea—Plea of limitation is mized 
question of law and fact—Such plea rateed for first 
time in appeal—No material on record to decide point 
— Plea, if canbe allowed—A ppeal—Interest—Question 
of law—Facts admitted or proved beyond controvercy 
— Plea, of interest, if can be raised for first time in 
appeal—Limitation Act (IX of 1908), Sch. I, Art. 60 
Agreement that money shall be payable on demand, 
if must be express Whether can be implied, 

The plea as regards the limitation, is not a pure 
question of law, but it is amixed question of fact and 
law. Inorder that such a plea may be supported, 
finding of fact is necesssary. Where such a plea is 
raised for the first time in appeal and there is no 
material on record for the Court to come to any find- 
ing on such 8 point, the plea cannot be dllowed to be 
raised in the appeal A.R.M.N. A. Chettyar Firm 
v. R.M. V.S. Chettyar Firm. (1), relied on. 

It isa question of law ås to whether the plaintiff 
is entitled to receive interest upon the transaction in 
suit, and when the facts on record about this question 
are admitted or proved beyond controversy, the plea 
of interest can be raised in appeal even for the first 
time, even though the defendant may not have 
specifically denied in his pleadings the plaintifi's 
claim for interest. A. R. M. N. A. Chettuar Firm v. R. 
M.V.S. Chettyar Firm (1), relied on. Bengal Nagpur 
Railway Ltd. v. Rutanji Ramji (2), referred to. 

The agreement that the money shall be payable on 
demand within Art. 60, Limitation Act, need not be 
an expressagreement. It can be an implied agree- 
ment, and often is implied from the circumstances of 
the deposit. Daw Hnit v. Anamalat Chettyar (3), 
relied on, 


S. F. A. against the decree of ‘the 
Small Cause Court, Rangoon, in Civil Regu- 
lar No. 7902 of 1937. 

Mr. P. K. Basu, for the Appellants. 

Dr. Rauf and Mr. Ahmed, for the Res- 
pondent. 


Mya Bu, Offg. C. J.—Thie is an appeal 
against the decree of the Court of Small 
Causes, Rangoon, allowing the respondent's: 
claim against the appellants for recovery of 
an amount made up of sums alleged to 
have been deposited by the plaintiff with 
the defendants, together with interest at 
two per cent. per mensem. The plaintif- 
respondent is a rice sampler’ of No.1, 
Kanaungtoe Mill of Messrs. Steel Brothers 
& Oo., Ltd., while the appellants are cooly 
Maistries who supply labour to the mill. 
‘The plaintiffrespondent and another man 
called Abdul Rahman used to get quantities 
of sample rice which they wer8 permitted 
by the mill manager to sell and appropriate 


the sale proceeds thereof to their owe use, 
: 5 


1988 
They used to sell such rice to the defend- 
ants-appellants, who found it convenient 
to buy them zor supply to coolies working 
under them. The plaintiff respondent's case 
is that he and Abdul Rahman used to depo- 
sit theif respective shares of the sale pro- 
ceeds of such rice wLen it was sold to the 
defendant-appellants and that the plaintiff- 
respondent also deposited some small sav- 
ings of his own. The total amount of the 
deposits, less re-payments, came to 
Rs. i,076-15 0, and interest on it at two per 
cent. per mensem was claimed in the plaint 
on that sum from May 22, 1936, to Septem- 
ber 30, 1937, which was two days before the 
institution of the suit. The period during 


which the deposits were made was between. 


January 1933 and January 1935. Further it is 
the case for the plaintiff-respondent that an 
attempt was made towards the, end of 1935 
to get the amount of the depcsit repaid, and 
as it proved unsuccegsiul, the plaintiff-res- 
pondent approached the mill manager, 
through the godown master to intervene in 
the matter and obtain repayment of the 
amount deposited. The amount was then 
Rs. 1,31¢-15-0. As no substantial compli- 
ance was made with the demands thus 
made, apanchayet was called, at which 
the accounta were ghécked and it was only 
thereafter, and in pursuance of a promise 
made at the panchayet by the defendant» 
appellants, that certain sums were paid, 
altogether amounting to Rs. 240. The last 
of such sums was paid on May 22, 1936. 
Therefore, the pericd for which interest 
was claimed in the plaint was from May 
22, 1936, to September 30, 1937. 

The part of the written statement which 
is material to this appeal is the denial by 
the defendants-appellants of the alleged 


deposits. It was not pleaded that the inten 


est that was claimed was not due or pay: 
able. In the course of his evidence, the 
plaintifi-respondent unequivocally admit- 
ted that there was no arrangement to pay 
interest and that he did not expect to re- 
ceive any interest. According to the plaint- 
iff-respondent, the deposits ‘were made for 

is own convenience and not for any pur- 
pose of the defendant-appellants. The 
trend of the plaintiff-respondent’s story is 
tha? he and Abdal Rahman wanted to keep 
their little savings in safe custody and, 
therefore, made the deposits of sums 
which they had egiher saved or were com- 
ing into théir hands. This appeal has been 
prosecuted mainly upon three grcunds the 
first of which is that the finding eof the 
e learned trial J udge that the alleged deposits 


. 
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were made was not supported by evidence ; 
secondly, that the alleged deposits were not 
in fact deposits at all but were the price of 
the various quantities of rice which were 
sold and delivered, as it were, on credit, 
and that therefore the claim was for 
recovery cf money due for goods sold and 
delivered, and as such, the suit was barred 
by limitation under Art, 52, Limitation Act, 
and thirdly,that in the face of the plaint- 
iff respondent's own admissions in hie evi- 
dence as regards interest, the award of 
interest as claimed in the plaint is not 
justified. 

With reference to the finding of fact that 
the plaintiff-respondent had made the depo- 
sits as alleged, there is ample evideuce 
in support ofit. The plaintiff-respondeat 
himself speaks to the making of the depo- 
sits and he and two of those who were 
precent at the panchayet speak to the fact 
that the appellants at the panchayet ad- 
mitted the respondent's claim and agreed 
to pay up the amount. The plaintiff-res- 
Pondent also adduced the evidence of the 
appellants clerk, Narayana, who admitted- 
ly wrote Ex. A, which is a list setting out 
sums cf money with the respective dates 
and certain notes appended tothem. Nara- 
yana also admittedly wrote a similar list 
for Abdul Rahman, which is Exhibit D ; 
Narayana explains that the items of these 
lists were written by him as occasion arose 
at the request of the plaintiff and Abdul 
Rahman, who jointly sold their rice to the 
appellants and divided the sale proceeds 
between them, as notes of the amounts 
which they had respectively received from 
those transactions In addition, the plaint- 
iff respondent adduced the evidence of tha 
godown master, Mr. Wynn, with reference 
to his allegation that at his request Mr, 
Wynn intervened and obtained the admis- 
sion of the defendants about the end of 
1935. Mr. Wynn's statement is of little 
value at substantive evidence in the case, 
because he dces not remember to whom he 
spoke in pursuance cf the laintiff-respond- 
ent’s request and his memory as regards 
what he did on that occasion has faded 
through lapse of time so that he was able 
to say very little oat of his own recollec« 
tion. But he wrote a certain note at the 
request of the respondent on May 27, 1936, 
as he was abcut to goaway on leave, which 
shows that he did take certain steps in 
connection with the respondents demand 
fcr re payment of certain moneys for some 
other person working at the ‘mill and he 
remembers tat this note, which is dated 
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May 27, 1936, was written about six months 
after he had intervened in the matter. 
According to the sequence of events given 
by the plaintiff-respondent, this note was 
written long afterthe holding of the pan- 
chayet, whichitself was subsequent to Mr. 
Wynn's intervention. This note appears in 
the note bcok, Ex. B, on the reverse of the 
page on which the alleged repayments after 
the panchayer were entered. Tne repay- 
ments were made between January l4, 
1936, and May 22, 1936, und they are written 
on the first and the third pages of the book, 
whereas Mr. Wynn’s note, dated May 2/, 
pane appears on the reverse of p. 1, which 
is p. 2. 

Therefore, the evidence of the plaintiff- 
respondent und his two witnesses who were 
present at the panchayet receives very 
strong corroboraticn from the fact that 
Narayana wrote the entries in Exs. A 
and D and that the plaintiff respondent 
approached Mr. Wynn to make a demand 
for the re-payment of the amount cf his 
depcsit from the defendant-appellants. In 
spite of the fact that Mr. Wyun does not 
remember the details as to what he did and 
to whom he spoke, his testimony affords 
substantial corroboration of the plaintiff's 
allegation that Le did approach Mr. Wynn 
with the request that he should make de- 
mands irom the defendant-appellants. That 
Mr. Wynn did do something in pursuance 
of that 1equest and wiolegisimpression of 
what happened in his note, Ex. A-1, dated 
May 27, 1936, is not open to doubt. The 
very fact that this note appears on the 
reverse of Ex. B-l strengthens the view that 
what Mr. Wynn had done about six months 
belore he wrote this note was in counection 
with the matter which is entered in Ex. B 1. 
Narayana's explanaticn of why he wrote 
the isis in Exs, A and D is ren- 
dered improbable by the tact that Ex. A 
contained amounts—sums amounting to as 
much as Rs. 1,165-13 O under the heading 
“collection”, which did not appear in 
Ex. D. lt the amounts entered in 
Exs. A and D consist only of the amounts 
divisible between the plaintiff respondent 
and Abdul Raman un their joint sales of 

“rice, itis strange tbat*these other items do 
not appear in Abdul Rahman's book, while 
they doin Ex. A. For these reasons, in my 
opinion, no sufficient ground has been made 
out for this Court to interfere with the 
findings of act arrived at by the trial Court 
upon the evidence. 

With reference to the plea of limitation, 
jt must be pointed out thal it was raised 
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only when this appeal was filed. It was not 
raised at any stage of the proceedings in 
the Court. In A. R.M. N. A.Chettyar Firm 
v. R. M. V. S. Chettyar Firm (1) it was 
held that a question of law raised for the 
first time in a Court of last regort will 
receive consideration only if it is based on 
facts either admitted or proved beyond con- 
troversy. The plea that is raised inthis ` 
appeal as regards the limitation is nota 
pure question of law, but it is a mixéd 
question of fact and law. In order that this 
plea may be supported, it will have to be 
found that the sales of rice were sales on 
credit and were not cash transactions. It 
is the duty of the defendants to put it 
forward as a specific plea in their written 
statement under O. VIII, r. 2, Civil Proce- 
dure Code; but they not only omitted to do 
so, but they did not raise the plea at any 
stage of the trial in the Court of Small 
Causes, nor was any sitempt made on their 
behalf to bring forward materials witha 
view to showing that the transactions of sale 
and purchase of rice were on credit. In 
these circumstances, the plea raised only 
when this appeal reached this Court cannot 
be permitted. . 


As regards the question of interest, in 
view of the fact that, although interest was 
claimed in the plaint, the plaintif admitted 
in the course of his evidence, that interest 
was not agreed upon, nor had he contem- 
plated receiving any interest, there is no 
legal basis for the award cf interest as 
claimed. Although the appellants did not 
specifically deny their liability to pay 
interest on the deposits, yet it is open to 
this Court, under the ruling quoted above, 
to allow this plea that interest should not 
have been allowed because, not only isita 


@question of law as to whether the plaintifi- 


*respor.dent is entitled to receive interest 


upon the transaction in suit, but it isa 
question about which there are facts 
admitted or proved beyond controversy © 
which show thatthe plaintiff had no legal 
Tight to receive interest or any part thereof 
which he claimed in his plaint. In the 
absence of either usage or any contract, 
express or implied,to justify the award of 
interest, no interest 18 payable, and the 
Court is not justified iœ awarding interest 
on the amount ofthe claim except for the 
period from the institution of the suit to the 
date of realization ofthe decretal arhount-: 
see Bengal Nagpur Railway, Lid. `v. 


(1) 1838 Rang, 256; 177 Ind, Oas. 573; A I'R 1938 
Rang. 236; 11 R Rang. 143, . in ° 
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‘ Rutanji Ramji (2). Accordingly, in upkold- 
ing the judgment of the tral Court with 
reierence tothe principal sum claimed in 
the plaint, the award of interest to the 
Plaintjfi-respondent will have to be set aside 
and in itb place the plaintiff-respondent 
will be granted interest on the principal 
amount of claim, namely Rs. 1,076-15-0 from 
the date of the institution of the suit to the 
date ¿f the decree of the trial Court at 12 
Per’cent. per annum and on the decretal 
amount fiom the date of the decree to the 
date of the realization of the amount at 
` Courtrate. The decree of the trial Court 
will be altered accordingly. Subject 
to this modification of the decree, the appeal 
will be dismissed with costs in both 
Courts. The defendants-appellants will 
pay the plaintifl-respondent’s costs in both 
Courts. i 
Dunkley, J—I am of the same opinion, 
and 1 propose to staig my reasons quite 
briefly. There is no evidence regarding 
the items of the deposits, -except the 
evidence of the entries in the book, Ex. A, 
and it may be said that that book has by 
no means been proved, in view of the hostile 
nature of the evidence of the clerk, 
Narayana. But, in my opinion, the plaintif- 
respondent has established ms case by 
proving that the amount ot tne deposits had 
- been admitted by tue defendants-appellants. 
There is perhaps scme doubt as to whether 
the letter, dated October 16, 19385, Hx. O, 
was ever delivered to Mr. Wynn ; but his 
evidence dces make one fact clear, and that 
is, that some time about October or 
November, 1932, the plaintif-respondent 
reported to him thatthe defendants-appel- 
lauis owed him this debt. Thesuit was not 
brought until October 1937. It is necessary 
to ask oneself why there was this great 
delay in bringing wne suit, ‘Ine delay has 
been explained in only one way, ana that 
is by the evidence called by tne plaintifi- 
‘Tespondent. in my view, 1t can be explain- 
ed in no other way and the explanation 
is that at sume time or other vhe deien- 
danis-appellanig had admitted the debt and 
Promisea repayment. lf the claim haa been 
a false claim, plainly, it would bave been 
sued on soon atier the report made by the 
resportient to Mr. Wynn. ‘Lhe suit was not 
brought, as 1 nave suid, tOr LWO years, and 
(2) 1 LR (193) 2 Cal. 72; 173 Ind. Cas, 15; 1938 
OL klayu PL T128; 958) A Ld 169; ALR 
1949 P O 67, 10% PO 47 W 281; (1930) O W 
N 261; 1958 ALK 167; 4B R 374; 4935) 1 M LI 
640; 325 L k 474; 67 O ud lod; 42 0 WN 888; 
eb M W N 040; 40 bom. L R 740; 66 1A 66 
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the reason must be that, as the respondent 
alleges, there was a panchayet and at this 
panchayat the appellants admitted their 
liability and subsequently, during the early 
part of 1936, some instalments of the 
amount due were re-paid. It is unfortunate, 
of course, that tue writer of the book, 
which is alleged to be the record of the 
repayments, Hx. B (the writers name 
being Maung Ba Zan) was not called as a 
witness, but it is quite clear that this book 
was not made up forthe purpose of this 
case. It was in existence before May 1936, 
when Mr. Wynn wrote his noteinit. He 
himself said in evidence that he saw this 
book at the time when he wrote his note. Of 
course, he did, because he has written in it. 
He has written on the second page and the 
reason for his writing on the second page 
was that the entries on the first page were 
already in existence. So, before the end of 
May, 1936, entries of alleged re-payments 
between January and May 1930, had already 
been made. [n my opinion, these facts estab. 
lish that the appllants did owe to the 
respondent the amount of Rs. 1,076 -15-0, 
for which this suit was brought. 

As regatds the question of limitation, 
I agree with my Lord that this is not a ques- 
tion which can be raised for the first time in 
this appeal. For the respondent, reterence 
has been made to the provisions of O. VIU, 
r. 2, Civil Procedure Code, aad it has been 
pointed out that, if this question of limita- 
tion had been raised in the written state- 
ment, obviously the respondent would have 
been far more carefully examined-in-chief 
in regard to the circumstanves under which 
he made these deposits with the appellants 
and the nature of the agreement between 
him and them. Tnerefore, it is nct a ques- 


tion of limitation which can be decided upon 


„the pleadings or upon facts which are not in 
controversy. However, in my opinion, the 
Article of the Limitation Act which does 
apply to this case is clearly Art. 60, and 
the suit was within time, The suit was a 
suit for the recovery’ of moneys deposited 
under an agreement that the moneys should 
be re-payable on demand. According to the 
case of ihe respondent—and no attempt 
has been made to rébut his evidence —the 
respondent sold rice to the appellants and 
instead of takiug the price for each gale 
from them he left the money with them 
for safe custody. How would such money 
become repayable? Obviously on demand 
being made for repayment. As my brother 
Mosely and I have pointed out in a recent 
case, which is “just about to be reported, 
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Daw Hnit v. Anamalai Cheityar (8), the 
agreement that the money shall be payable 
on demand within Art. 60, Limitation Act, 
need not be an express agreement. It can 
be an implied agreement, and often is im- 
plied from the circumstances of the deposit. 
The circumstances of this case stow that 
the respondent intended the appellants to 
keep this money, and that the appellants 
took it into their custody with ike intention 
of keeping it, until the respondent demand- 
ed re-payment. 

The question of interest is also another 
matter which was raised for the first time 
on this appeal. But,so far as the present 
case is concerned, it is a question of pure 
law, namely that there was no evidence 
whatever to suppori an agreement fir the 
payment of interest; and, in fact, such evi- 
dence as there was, was in the other direc- 
tion, namely thet no interest was expected 
to be paid. That is the statement of the 
respondent himself. Paragraph 4 of the 
plaint, which sets out the only basis of the 
claim for interest, is quite irrelevant. I 
however agree with my Lord, that we can 
and ought properly to award interest for the 
duration of the suit, under the provisions of 
8, 34, Civil Procedure Code. I agree that the 
decree of the Small Cause Court shonld be 
modified to a decres for tLe sum of 
Rs. 1,07¢-15-0, with interest for the duration 
of the suit at 12 per cent. per annum and 
further interest on the total amount of the 
decree at the Oourt rafe until realization. 
Subject to this modification, 1 agree that 
this appeal should be dismissed with costs 
in favour of the respondent in both Courts. 

8. Decree modified. 

(3) 1938 Rang. 465; 179 Ind, Cas. 428; A-I R 1938 
Rang, 335; 11 R Rang. 315. 
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PATNA HIGH COURT 
Civil Revision No. 335 of 1937 
September 30, 1937 | 
MANOHAR LALL, J. 
Munshi RAMKISHUN LAL AND ofugss— 
PETITIONERS 
TETSUS ` e 
Saiyid MUHAMMAD MANZURUL 
HAQUE—Dkogze- HOLDER AND OTHERS — 
JUDGMENT-DEBTORS— OprosiTE PÊRTY 
Bihar Tenancy Act (VIII of 1934), ss. 174, 26-M~ 
Court having jurisdiction to pass order under s. 174— 
Such order, whether without jurisdiction merely 
because Court has inadvertently omitted to notice that 
certain transfer fee has not been paid—Civil Pro- 
cedure Cod (Act V of 1908), O. XXI 7.89, 90 
Gourt is bound to confirm sale. afte days f“ om 
-W 


RAMKIGHUN LAL v. MUHAMMAD MANŻURUŁ HAQUE (PAT) 


-186 İ 
date of sale, in absenceof application under 0. XXI, 
r. 89 or r. 90. 

If a Oourt had jurisdiction to pass an order under 
the provisions of s. 174, Bihar Tenancy Act, it cannot 
be said that that order is without jurisdiction 
simply because he has omitted to notice inadvertently 
or inignorance. that . certain salami oy transfer fee 
had not been paid. That is a question of fact which 
could only be considered and decided if it would have 
been brought tothe notice of the Court. 

Held, that the mere fact that the landlord's fee had 
not been paid onthe date of the application did not 
deprive the Court of the jurisdiction to set aside the 
sale, which he could do under the provisions of 8. 174, 
Tenancy Act. The Court's order setting aside the 
sale was not illegal and the subsequent order re~ 
calling the original order was without jurisdic« 
tion. 

A Oourt is bound under the statute to confirm a 
sale held in execution ofa decree, as soon as 30 days 
from the sale have elapsed, if there ig no application 
pending before it either under r. 89 or r. 90, of 
O. XX1, Civil Procedure Code, the more so when the 
facts directing the Oourt not to confirm the sale are 
not brought to its notice. 


C. R. from an order of the Munsif, 
Third Court, Patna, dated July 5, 1937. 

Chaudhuri Mathura Prasad, for the 
Petitioners. . 

Mr A. H. Fakhruddin, for. the Opposite 
Party. l 

Order.—Thisis an application on behalf 
of the petitioners who, having: successfully 
applied under the provisions of s. 174, 
Bibar Tenancy Act. tohave ‘the sale set ` 
aside, had an adterse order passed 
against them under the following circum- Jf 
atances: The petitioners purchased ing 
mortgage execution sale on May’ 20, 1935, - 
certain holding belonging to their judg- 
ment-debtors and the sale was confirmed 
on June 29, 1935. In the meantime, on 
June 10,1935, the new Bihar Tenancy . 
Amendment Act came into operation. By 
virtue of the provisions of s. 26-M, the 
Court is directed notwithstanding thé pró- 
visions of the ‘Code of Oivil Procedure, 
1902, that it shall not confirm the sale 
unless the auction: purchasers have filed a 
certain notice and also have deposited for 
payment tothe landlord a certain sum as 
provided therein, This was notdone appar" 
ently upon either a mistake of law or upon 
the view that this provision could not 
affect the sales which have “already been | 
held befire the passing ofthe Act. The 
sale having been held as I have stated 


. above, another setof circumstances’ came 


into operation. On September 24, 1936, 
the opposite party before me obtained a gn 
decree for rent and in, execution thereof he ` ` 
sold the same holding on March 17, 1937, 
aud purchased.it himself. Thereafter’ on 
April 12, 1937, tbe petitioners before me 
mate an application under «3.174, Bikar 
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Tenancy Act, and offered to make a de: 
posit which was accepted on April 23, }937, 
by the Court with the result that the sale 
was setaside. The opposite party informs 
me that this order was passed ex parte 
without any notice to him which was 
certainly anerrorin procedure. The land- 
lord opposite party on May 14, 1937, moved 
the Court under the provisions of s. 151, 
Civil Procedure Code, to recall that order 
of April 23, 1937, setting aside the sale and 
he ‘induced the learned Munsif to exceed 
to his prayer. The presentapplication is 
against that order. 
The learned Munsif has taken the view 
that inasmuch as the landlord’s transfer 
‘fee had not been paid, the petitioners had 
no locus standi to apply under s. 174 and 
therefore, he recalled the order. With 
great respect tothe learned Munsif, it was 
not open to him t9 recall that order, The 
order originally passed by him on April 
23, 1937, -was an order with jurisdiction; he 
may have taken an erroneous view of the 
. law; he may not have followed the correct 
procedure in not giving notice to the oppo- 
site party. “But, nonetheless, it was an 
order which was within his jurisdiction to 
pass; -and,the opposite party, if aggrieved 
by that order, had his remedy either in 
appealorin revision, Again I am not 


> satisied that the order which was originally 


“passed was illegal. The Court was required, 
as. their -Lordships of the Judicial Com- 
mittee have pointed out recently, under 
the statute to confirm the sale as soon 
as 30 days from the sale have elapsed, if 
there is no application pending before it 
either under r. 89 or r. 90, Civil Procedure 
Code. Tnoerewasno such application in 
the present cass admittedly, and, therefore, 
the Court was bound to confirm the sale on 
the expiry of the 30 days from May 20, 
1935. it is said that in the meantime 
another Act had come into operation. 
It is not argued before me 
matter was brought to the notice of the 
Court who confirmed the sale, and I very 
much doubt that anybody ever thought 
before the decision of their Lordships of 
the Privy Council in K.C. Mukherjee v. 
Ramraian Kuer (1), that this Acb was 
retrospective, in every matter. Therefore, 


the Cofirt had jurisdiction to confirm the 


sale ou June 29, 1935, when the facts 
(1) 17 P LT 25; 160 Ind. Cas. 105; A IR 1836 P 0 
4 45 Pat. 268; @3 I A 47; (1938) OW N 69; 1936 A 
R101; 83RP O 142; 40 C WN 263; (1938) M W N 
Porat 225;70M L J 105; 62 O L J 419; 43_.L w 
(PO). ‘ e 
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which directed him not to confirm were 
never brought to his netice. 

The only thing that remained was that 
on the date of the application, that is on 
April 12,1937, the landlord's fee had not 
been paid, and this fact was again not 
brought to the notice of tha Oourt. Now 
if a Court had jurisdiction to pass an 
order under the provisions of s. 174, it can» 
not be said that that order is without 
jurisdiction simply becausehe hus omitted 
to notice inadvertently or in ignorance 
that certain salami ortransfer fee had not 
been paid. That is a question of fact which 
could only be considered and decided if it 
would have been brought tothe notice of 
the Court. In the circumstances, I do not 
think thatin the facts of this case, the 
mere fact that the landlord's fee had not 
been paid on the date of the application 
deprived the Court of the jurisdiction to set 
aside the sale, which he could do under the 
provisions of s. 174, Tenancy Act. Moree 
over, there isno merit in this objection 
because I am informed that the auction- 
purchase petitioners have deposited the 
landlord's fee which would amount to 4 


very small sum of Rs. 9. Under the 
circumstances, I hold that the order of 
the learded Munsif recalling his original 


order is without jurisdiction, 

The order is, therefore, set aside. It 
necessarily follows that the order setting 
aside the sale on Apri] 23, #937, remains 
in force. The opposite-parly is entitled to 
withdraw the landlord’s fee and compen- 
sation which I am told have been deposited. 
The opposite party is entitled to the costs of 
this hearing one gold mohur. 


8. Order set aside. 


——— 


NAGPUR HIGH COURT 
Civil Bee Appeal No. 92 of 
1937 


September 15, 1938 


OSE, J. e 
GOWARDHAN SHEWARAM— 
APPELLANT i 
VETSUS 
HARGOVIND SITARAM AND ANGTAER— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 33—Attachment of decree — Notices to decree- 
holder and judgment-debtor of that decree, if neces- 
sary. A 
Where a decree-holder wants to execute his decree 
by attachment of another decree, notices to the 
deoree-holder and the judgment-debtor af the decres 
sought to be attached, are imperative, in order that 
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the attachment may be effective. Mere order com- 
municating the fact of attachment to the Court 
passing the decree is not sufficient. Bhavirisettt 
Lakshminarasimham v. Vetcha Lakshminarasimhom 
d), distinguished. 

O. Mise. A. from an orderfof the Court 
of the Additional District Judge, Amraoti, 
dated February 17, 1937, in Oivil Appeal 
No. 50-B of 1936 confirming the order of 
the Court of the First Subordinate Judge, 
Second Class, Amraoti, dated September 18, 
1936, in Miscellaneous Judicial Case No. 25 
of 1936 in Civil Sui. No. 89 of 1931, dated 
August 17, 1932. 

Mr. V. V. Kelkar with Mr. M. R. Bobde, 
for the Appellant. 

Mr. E. M. Joshi, for the Respondent. 

Order.—The appellant Gowardhan 
Shewaram, who opposes the recording of 
an adjustment -in these proceedings, ob- 
tained a decree against the first respon- 
dent Hargovind in Oivil Suit No. 20-B 
of 1934 for something over Rs. 6,000. 

In Civil Suit No. 89 of 1931 Hargovind 
obtained a decree against the second 
respondent Gowardhan MHajarimal for 
Rs. 1,600 and it was attached in execution 
of the appellant's decree. The order of 
attachment was made on November 22, 
1935, and notice was issued to the Court 
which passed the decree on December 2, 
1935, It wasreceived on December 4, 
1935. i 

Notices were also issued to the two 

respondents to this appeal, the order being 
passed on January 4, 1936. The notice 
‘tothe first respondent watsserved on him 
on February 27, 1936, but he refused to 
accept it. The second respondent was out 
when the process‘server arrived and the 
notice was affixed to his house on March 
8, 1936. A second notice was then issued 
and was served on him personally on 
April 9, 1936. 

In the meanwhile, namely on December 
27, 1935, the decree in Civil Suit No, 89 of 
1931 was, according to the two respondents, 
adjusted and they applied on January 2, 
1936, to have the adjustment certified 
and satisfaction recorded. They filed 
Ex. A-1 which embodies the terms of the 
adjustment. 

lts genuineness was attacked ig the 
lower Courts by the appellant. but both 
Courts held it was genuine and made in 
good faith. There is evidence on which 
the-finding can be based and so that 
question is now concluded. . 

We are leftthen with a question of 
law, namely whether ihe attachment be- 
comes effectiye the moment the order is 


» . 
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communicated ‘to the Court passing the 
decree or whether notice to the decreé- 
holder and judgment-debtor are also necess- 


ary. 
It will be observed that the order was 


served onthe Court on December 4, 1935, 
thatis to say, before the adjustment, 
whereas notice of the attachment was not 
received by the parties to the decree till 
later, {namely on February 27, 1936, in the 
one case, and on April 9, 1936, in the 
other. . 

Both the lowerCourts held that notices 
to the parties are necessary and, therefore, 
hold that the adjustmentcan be certified 
and satisfaction of the decree record- 


ed. 

Order XXI, r. 53 of the Code of Civil 
Procedure, -governs this case. It states 
(omitting the local amendment which 
does not apply) that the attachment in 
such cases shall be made by : 

“theissue to such other Court of a notice by 
the Court which passed ethe decree sought to be 
executed, requesting such other Court to stay 
the execution of ita decree unless and until, 


etc.” 

Sub rule (6) then states : 

“On tha application of the holder of a decree 
sought to be executed by the attachment of 
another decree, the Court making an order of 
attachment under this rule shall give notice of such 
order to the judgment-debtor bound by the decree 
attached; and no payment or adjustment of the 
attached. decree made by the judgment-debtor in 
contravention of suchorder after receipt of notice 
thereof, either through the Couit or otherwise, 
shall be recognised by any Court so long as the 
attachment remains in force.” 

It is clear that the order must be 
read as a whole and that sub r. (6) cannot 
be ignored. “It makes the issue of notice. 
tothe judgment-debtor of the decree 
attached imperative and states that no 
adjustment after the receipt of notice 
either through the Oourt or otherwise shall 
oe recognised. It follows that until the 
receipt of notice is proved, any adjustment 
made in ignorance of it is not effective, 
at any rate against the person entitled 
to nctice under the rule, that is to say, 
against the judgment-debtor. 

The whole scheme of attachment under 
the Ccde is this: to devise a set of 
rulés under which property which judg- 
ment-creditors have a right to pursue 
is nct placed beyond their reach «nd 
beyond the reach of the Court. When 
the property can actually beseized by the 
Court, that isto say, when it takes, the 
shape of movables (other than, agricul: 
tural produce) and is in the possession 
of @ person over whom the Court nas 

h ak 
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direct control and authority, namely, the 
judgment-debtor, (or in a case of 
attachment before judgment, the defen- 
dant), and also in the case of negotiable 
instruments, the altachment is effected 
by actual seizure (O. AKI, rr. 43 and 51). 
In every other case notice to the person 


or body which has effective control 
is made essential, thatis to say, notice 
tothe person in whose power it lies ta 


plage the property beyond the reach of 
the Court orto prevent it from being so 
placed. 

Thus in thecase of agricultural pro- 
duce, a copy of the warrant is affixed 
to the place where the produce is bodily 
situate and also on the outer door or on 
some other conspicuous part of the house 
in which the judgment-debtor ordinarily 


resides, ete. (Order XXI, r. 44). The 
produce is thereupon “deemed* to have 
passed into the possession of the 
Oourt”. ` 


Then follow cases of other kinds cf 
property (except immovable) which is 
not in the possession of the judgment-debtor 
(O. XXI, r. 46). In the case of a debt not 
secured by a negotiable instrument, notice 
of the probdhitory order to the debtor is 
made essential, that is to say, notice to the 
person in whose control the disposal of 
the debt lies. In the case of a share in the 
capital of a Oorporation, to the proper 
officer of the Corporation, that is, to the 
authority which can effectively prevent 
both a disposal of the share ag well as 
payment of the dividends. In the case 
of other kinds of movable property, to the 
person in possession, that is to say, to 
the person whois in an effective position 


to prevent the property from being 
placed beyond the reach of the 
Court. 

The same underlying principle is 
observed in O. XXI, rr. 45 and 49: 
cases of attachments of salaries and 
allowances of public officer, and of 


partnership property. 

In the case of immovable property, direct 
service upon the judgment-debtor has 
been made -unnecessary but elaborate 
precautions are taken to ensure wide 
publicity ofthe fact of attachment, and 
it is necessary for a* copy of the order 
to be affixed upon some conspicuous part 
of the property. Ordinarily persons do 
not purchase immovable property without 
going down to the place where it is 
situate .and looking it over,-and if they 
omjt todosa in the face of this rile, 
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they have only themselves to thank if tbey 
lose it; and so far as the Court is con- 
cerned, the important factjs that the pro- 


perty cannot disappear and be placed 
physically beyond its reach. 
When, therefore, we find a similar 


principle in O. XXI, r. 53, it seems to me 
impossible to` say that sub-r. (6) can 
be ignored and treated as a superfluity. 

The learned Counsel for the appellant 
relied on a Full Bench decision of the 
Madras High Court in Bhavirisetti 
Lakshminarasimkam v. Vetcha Lakshmi- 
narasimham (1), but it does not support 
him. What is stated there is that attach- 
ment is effective without service of notice 
but that an adjustment made in good 
faith by ajudgment-debtor who had no 
notice must be recorded notwithstanding 
the effective attachment. (See p. 686*). 


Sub r. (6) states that: 

“No payment or adjustment of the attached decree 
made by the judgment-debtor in contravention of 
such order after receipt of notice thereof, either 
through the Court or otherwise, shall be recognised, 
ete,” 

The rule, therefore, clearly recognises 
cases in which the attachment is effec- 
tive even though notice has not been 
served on the judgment-debtor through 
the usual processes of the Court. But that 
isnot the question at issue here. I am 
not called upon to decide when the attach- 
ment is effective but whefher it is 
effective against the judgment debtor 
when he has no fhotice either through 
the agency of the Court “or otherwise”. 
On that I agree with the Madras 
decision. 

Since both the lower Courts find on the 
evidence that the adjustment was made 
in good faith and since the only notice 
lieged here isthe notice served through 
Si agency of the Court and that it was 
served after the adjustment, it follows 
the lower Courts were right in recording 
the adjustment. 

The appeal is dismissed with costs. 
Counsel's fee Rs. 15. . 

D. Appeal dismissed. 

(1) 50 M 677; 103 Ind. Oas. 502; 26 L W 103; 53 M L 
J 150; A I R1927 Mad. 728 (F B). 
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MADRAS HIGH COURT 
T. O. S. No. 16 of 1931 and Application 
No, 819 of 1937 
August 23, 1937 
GENTLE, J. 
PALANI GRAMANI AND ANOTAER— 
PLAINTIFFS 


VETEUS 


MANIKAMMAL AND ANOTHER—- DEFENDANTS 

Civil Procedure Code (Act V of 1808), 0. XXXIII, 
rr. 1, 8, 8. 141—Applicability of pauper Rules of 
0. XXXIII, to applications for grant of probate 
or letters of administration—Application to be ad- 
mitied as pauper-—Proper court-fees paid up to date 
of such application—No further funds to continue 
suit— Plaintiff, tf can be allowed to continue suit as 
pauper—Madras High Court Fees Rules (1933), 
O. Iu, r. 2— Provisions of, whether in substitution 
for O. XXXIII, Civil Procedure Code (Act V of 1908) 
—Court Fees Act (VII of 1870), s. 19-—Mandatory 
language of s. 19-I, concerning fees for grant of 
letters of administration is subject to O. XXXII, 
r. 8, Civil Procedure Code, 

An application by a petitioner for grant of 
probate or letters of administration, is clearly a 
proceeding ina Court of civil jurisdiction, and 
Can be subject to the provisions of O. XXXIII, 
Civil Procedure Code, the Rules of that order, 
therefore, are applicable to such a petition. The 
pauper rules under O. XXXIIL, are applicable to 
petitions or suits when petitions become suits in 
pursuance of Original Side Rules. In the matter 
of the Will of Dawubai (1) and App. No. 2925 of 
1930, relied on. 

Where the plaintiff has paid all the proper fees 
up to date of the application to be admitted as a 
pauper and at that stage he has no funds to con- 
tinue the suit nor could he find the further fees 
required, the plajatiff can be admitted as a pauper 
and allowed to continue the suit. Thompson v. 
Calcutta Tramway Co., Ltd. (4),ollowed. 

The provisions of the Madras High Court Fees 
Rules are in addition toand not in substitution 
for O. XXXIII, Civil Procedure Code. Order II, 
r. 2 of the High Court Fees Rules, does not pre- 
vent a person from availing himself of the pauper 
provisions of O. XXXIII, Civil Procedure Code, 

The mandatory language of s. 19-I, Uourt Fees Act, 
regarding payment of fees for the grant of probate 
and letters of administration is subject to the provi- 
sions of O. KAKI, r. 8, Civil Procedure Code, 
which unequivocally deals with exemptions from 
payment of all court-fees in any proceedings connect- 
ed with a pauper suit. |p 310, col. L] 


Mr. C. S. Varadachariar, for the Plain- 


tifi. e $ 
Mr. R. Ramamurthy Ayyar, for the 
Defendants. 


_ Order.—Thisis an application in°wbich 
_ the applicants pray for an order; (1) that 
letters vf administration ordered do be 
issued im this suit to them as pluaintitis 
may be granted to them in forma paupris; 
ana (2) that the court-fees payable in 
respect of the above grant of the letters of 
administration may be made a first charge 
upon the properties bequegthed. to tne 
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plaintitis under the will of the deceased 
dated September 21, 1920. It is conceded 
‘by the learned Oounsel on behalf cf the 
Government Solicitor that, so far as the 
applicants’ pecuniary position is concerned, 
they are paupers. The objections to the 
application is based upon two grounds: (1) 
that O. XXXIII, Civil Procedure Code, and 
the rules thereof are not applicable to 
proceedings for grants of probate or letters 
of administration; and (2) . that, even 
though the contrary may be the correct 
view, the applicants cannot now avail 
themselves of the provisions of the pauper 
rules. There is no difference in principle 
between proceedings for the grant of letters 
of administration and proceedings for grant 
of probate. 

The facts of this case are as follows: 
The testator by his will dated September 
21, 1920, béqueathed to the plaintiffs and to 
other beneficiaries legacies and bequests. 
He appointed no ekecutor. On April 27, 
1921, the testator died. Since that date 
various membersof his family have been 
in possession of the deceased’s estate and 
have excluded the applicants from the 
beneits given to them under the will, On 
August 28, 1931, the applicants petitioned 
for a grant of letters of administration 
cum testamento annexé. The petitioners 
alleged in the petition that, on account 
of their poverty, they were unable to inati- 
tute proceedings until the date of that 
petition and that no other beneficiaries 
under the will had taken any steps in 
regard to obtaining the grant. The widow 
and one son of the deceased filed a caveat. 
Subsequently the petition and the caveat 
were numbered as a suit, the applicants 
being the plaintiffs and the caveators the 
defendants. This was in pursuance of 
O. XXXIV, r. 52 of the Original Side 
*Rules. Under r. 05 of the same Order, 
it is provided inter alia that the provision 
of O. 1V, r. 4 of the Original Side Rules 
shallapply in the same manner as if the 
petition were a plaint filed on the date of 
registration of the petition as a suit. It 
follows therefore that the petition prayiag 
for the grant of letters of administration 
is deemed to bea plaint on the date men- 
tioned in the Rule. Since the provisions 
of O. IV, r. 4 of the Oñginal Side Rules 
apply, if follows from the wording of that 
Rule that the petition ia dealt with „as if 
it were a plaint presented amd filed in 
accordance with the relevant rules. 

In the written statement in - the suit, 
the, defendants raised many gontentionse 
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against the validity of the will including 
an allegation that the testator's will was a 
rg tried the 
suit’ and on February 14, 1935, he found*in 
favour of the will and ordered letters of 
administration to issue. Against this 
decision the defendants appealed tn the 
Appellate Court which appeal was dismissed 
on April 1, 1936. When the petition was 
first issued by the applicants, they paid the 
appropriate court-fees by affixing Rs. 20 
stamp apon the petition pursuant to 
O. IL, r.1, of the High Court Fees Rules 
Tie Item No. 7. These 

0168 Dave since been supplanted by the 
High Oourt Fees Rules of 1933 bab no 
amendment or alteration has been made 
which ia material so far as the matter 
before me is concerned. When a caseis 
registered as a suit and the petition be- 
comes a plaint, no fee is precribed in the 
Rules as payable by the applicants. Letters 
of administration have been ordered to be 
issued. All that remains to’ be done is 
for the applicants to pay the appro- 
priate court-fees computed upon the 
value of the estate and, upon this being 
done, letters of administration will issue. 
It is afthis stage, that the present appli- 
cation is made Pursuant to the provisions of 
O. XXXIII, Givil’ Procedure Code, and 
O. VIII, r. 14 of the Original Side Rules. It is 
necessary to refer to provisions of O. KX XIII 
in this application. Order XXXIIL r. 1 
Ou Brocedars Code, says : 

ubiec : ae . 
be instiuted eee nutes | provisions, any suit may 

xplanation~~A person is a ‘ i 
possessed of sufficient means to nabis berate fe 
fee prescribed by law for the plaint in suzh suit 
or, where no such fee is prescribed when he is not 
one o Property worth one hundred rupees other 
Pc si Rate apparel and the subject. 

Rule 8 of the same Order is in the 
following terms: 

“Where the application i i 
numbered and eenei aoa ka kna Ki 
plaint in the suit, and the suit shall proceed in all 
other respectsas a suit instituted in the ordinary 
manner, except that the plaintiff shall not be 
liable to pay any court-fee (other than fees payable 
or service of process) in respect of any petition, 


appointment ofa Pleader or i 2 
nected with the suit,” other proceeding con 


Qrder Vor, r. 14 of the Original Side 
Rules deals wit the machinery to be 
followed by the applicants. Section 141, 
Civil Procedure Code, provides as follows: 

The procedure provided in thie Code in regard 
Pa ten be idih as far as it can be 

ica i i 
en ra all proceedings in my Court of 
L see ho Feason why an application by 


s . 
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a petitioner for grant of probate or letters 
of administration, which is clearly a 
proceeding in a Odurt of civil jurisdiction, 
cannot be subject to the provisions, of 
O. XXXII, Civil Procedure Oode, nor 
that any of ths Rules of thit Order are 
inapplicable to such a petition. Tho pro- 
visions of the High Court Fees Rules, 1933, 
which supplant the former Rules, in my 
view, contemplate proceedings for the grant 
of probate and lettera of administratioa 
being subject to the pauper Rules, 
Order II, r. 2 of the High Oourt Fees 
Rules deals with these applications in so far 
as it provides for the fees payable and in 
the same Rule it is provided that; 

“If an application for leave to prosecute or d>fend 
proceedings, in forma pauperis is granted, n> fee 
shall be charged by the Registrar or the Sheriff, in 
respect of any proceeding by, or on behalf of the 
pauper, except ths fees chargeable upon the said 
application.” s 

It is contended on behalf of the Govern- 
ment Solicitor that the words in O. II, r. 2 
“no fee shall be charged by the Registrar or 
the Sheriff’. excuse only the fees payable 
under the High Court Fees Rules and do 
not extend such relief to any other court: 
fees, those feəs being only ones which are 
dealt with in that Rule, and thatit does 
not deal with the court-fees under the 
Oourt Fees Act to which I shall refer later 
on. I donot accept ths contention that this 
Rule prevents a person. from availing 
himself of the pauper provisions of 
O. XXXII, Civil Procedure Code. The 
Provisions of the High Court Fees Rules 
are in addition to and not in substitution 
for O. XXXIII, Civil Procedura Code. 
Rule 8 of thet Order, set outabove, expressly 
exempts a person admitted tosue in forma 
pauperis from payment of court-fees in 
respect of any proceedings connected with 
the suit. The issue of probate or letters 
of administration is a procaeding connected 
with the petition, and in this case a suit 
for such a grant. Section 191, Oourt 
Fees Act provides that the fees specified 
in Item “No. 2, Sch. T of the Act must 
be paid before an order entitling the 
petitioners toa grant of probate or letters 
of administration can be made. Whilst 
this section mettions ‘‘fees” and not 
“court-fees". ss. 19-A and 19-Q of the 
same Act deal with the relief available 
when too high a fee has been paid and 
provides for payment to be made when too 
low a fee has been paid. Both describe 
such fees as “court-fees” and these court- 
fees are fees payable pursuant tos, 19-1. 
The mandatory language of s.19-Lregarding 


e 
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payment of fees for the grant of probate 
and letters of administration is, in my 
View, subject to the provisions of O XXXIII, 
r. &, Civil Procedure Code, which unequivo- 
cally deals with exemptions from payment 
of all court-fees in any proceedings con- 
nected with a pauper suit. 

It was further contended on behalf of 
the Government Solicitor tbat the Court 
Fees Act is a Special Act and that s. 4 
(1), Civil Procedure Code, provides that, in 
the absence of any specific provision to 
the contrary, nothing in the Code shall 
be deemed to limit or otherwise affect any 
special or Ircal law. It was argued that 
the Court Fees Act is a special law and 
that s. 4 (1) above referred to expressly 
provides that such Act shall not be limited 
or affected by the Oode. This section, 
owever, expressly says that this shall be 
80 in the absence of any specific provi- 
sion to the contrary. The wording of 
O. XXXIII, r.8 is such a specific provision, 
namely that court-fees connected with any 
proceeding, which includes court-fees pay- 
able under the Court Fees Act, are excused 
in the case of a person admitted as a 
pauper litigant. Incidentally the Court 
Fees Act provides for the fees payable for 
plaints and, if this argument were to prevail, 
it would destroy the effect and the relief 
given to paupers by tbe provisions of 
O. XXXIII, r.e & Civil Procedure Code. 
I am satisfied that the pauper Rules 
mentioned above are applicable to petitions 
or suits when petitions become suits for the 
grant of probate or letters of administration. 
This view was taken by the Bombay High 
Court: In the matter of the Willof Dawubai 
(1). Whilst this case was decided before 
the Court Fees Act was amended by the 
inclusion of ss. 19-A to 19-K, I see no 
difference in principle between that case and 
the one now before me. In Application 
No. 2925 of 1930, Venkatasubba Rao, J. 
decided that the petitioner for grant of pro- 
bate could be given relief in forma pauperis, 
I agree with the learned Judge in that 
decision. No proceedings had been taken 
by the petitioner in the application before 
Venkatasubba Rao, J. before the applica- 
tion was made to him. ° 

It is further contended that it is noy too 
late for the applicants to be granted the 
relief to proceed as paupers. In Subba Rao 
v. Venkataratnam (2) and in Bava Sahib 


(1) 18 B 237 
9) 53M 43;421 Ind. Oas. 857; AI R1929 Mad. 
828; 57 M L J 677; 30 L W 637; Ind. Rul. (1930) Mad. 
265. 
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Miyan v. Abdul Ghani Sahib (3) it was held 
that the Court could allow the plaintiff to 
continue the suit as a pauper although the 
application was made after the suit had 
been instituted and some court.fees had 
been paid upon the plaint. These decisions 
followed Thompson v.Caleutia Tramway Cos, 
Ltd. (4) and Revji Patil v. Sakharam (5) 
In the two Madras authorities mentioned 
above, court-fees which had been paid 
were not the proper court-fees inasmuch as 
alarger sum should have been paid. In 
Thompson v. Calcut'a Tramway Co. Ltd. (4) 
the plaintiff had paid all the proper fees 
up to date of the application to be admitted 
as a pauper and at that stage he had no 
funds to continue the suit nor could he find 
the further fees required. Nevertheless, the 
plaintiff in that suit was admitted a pauper. 
The definitjon of “pauper is contained in 
the Explanation to O XXXIII, r. 1, which 
I have set out abovee That Rule provides 
that a person is a ‘pauper when he is not 
possessed of sufficient means to enable him 
to pay the fees prescribed by law for the 
plaint in the suit, or, where no fee is pres- 
cribed, when he is not entitled to property 
worth Rs. 100. When the cavgat was 
entered by the widow and the son of the 
deceased testator, and under the rules 
above-mentioned petition and the caveat 
were registered asa suit; LO fee was pres- 
cribed when the petition became a plaint, 
At that time, it is not suggested by the 
learned Counsel for the Government Soli- 
citor that the applicants before me were 
possessed of Rs. 100. Interpreting strictly 
the definition set out in the Explanation 
it follows that since no fea is prescribed 
upon the plaint when the petilion becomes 
a plaint and the applicants are not pos- 
esessed of Rs. 100, they are paupers with- 
jn the meaning of the Explanation. 
Whilst upon the date of the issue of the 
Petition, the requisite fee of Rs. 20 was paid 
in respect of that document, at the time when 
the petition was converted into a suit and 
the petition became a plaint, no fee is pres- 
cribed. The applicants are paupers with- 
in the meaning of the Explanation in 
O. KAKI Ir. 1, since they were not entitled 
Rs. 100. 

There will be an order in terms of 
prayer, viz. (i) letters of administration 
will issue to the applicants in forma 
pauperis. There will alsď' be an, order that 
(3) 64 M LJ 728; 147 Ind. Cas. 710;°A IR 1938 

Mad, 498; (1933) M W N 468; 37L W725;6 R M 


(4) 20°O 319. Š 
(5) 8 B 615. 
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the fees payable to the Government unde 
s. 19-I, Court Fees Act, and any ae 
court-fees which are payable will be a first 
charge upon the subject-matter of the 
grant pursuant to O, XXXII, r. 10, Civil 
Procedure Code. There also will be an 
order that the applicants will pay the 
court: fees which they are now excused from 
paying. This last order will only be en- 
forced subject to an application to Gourt 
for leave so to do. The learned Counsel 
on behalf of the Government Solicitor 
stated that this application was contested 
upon a matter of principle in order that 
there might be.a direction in regard to 
future litigation by paupers in respect of 
probate and letters of administration, I 
therefore direct that there wil] be an order 
for costs in favour of the applicant. 

N.-8, Application allowed. 
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Behe Gee y tr neferred decree for execution 
.A, Court when it 
to another Gourt does not thereby altogether loge 


decree, 
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he éxpression “proper Court” 
yt. 182, Limitation Act i i 
reir to dnclude a Oourt which penile 
Transferred g deerge foréxecation to another Court. 
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Messrs. B. C. De and N. Roy, for the 
Appellant. 

Messrs B.N. Mitter and Ajit Kumar 
Mitter, for the Respondent. 


Fazi All, J.—This is an appeal by a 
decree-holder from an order passed by the 
Snbordinate Judge of Ohaibassa. dismissing 
his petition for execution on the ground 
of limitation. The decree which is sought 
to be executed was passed by the Subor- 
dinate Judge of Wardha on January 
21, 1932. On March 1, 1932, the appellant 
applied tothe Subordinate Judge to trans- 
fer the decree to Jamshedpur for execution 
and his application was granted on March 
14, 1932. The appellant, however, took no 
steps at Jamshedpur and so the decree 
could not be executed. On March 4, 1935, 
he made a second application to the Sub- 
ordinate Judge at Wardha in which he 
asked him to re-call the proceedings from 
Jamshedpur so that the decree might be 
executed at Wardha. The Subordinate 
Judge, however, before passing any final 
order on the petition wanted to be satisfied 
that the decree had not been executed 
at Jamshedpur and the decree-holder filed 
an affidavit to this effect on March 5, 1935. 
Thereupon the Subordinate Judge of 
Wardha issued a® warrant of arrest against 
the judgment-debtor as was prayed for by 
the decree-holder. The judgment-debfor, 
however, could: not be arrested and the 
execution proceedings were struck off on 


appellate 
Chaibagsa, 


‘May 3, 1935. On November 9, 1935, the 


decree-holder made a third application to 
the Subordinate Judge at Wardha asking 
him to transfer the decree once more to 
Jamshedpur. This application was granted 
and the decree was transferred on Novem- 
ber 21, 1935. On July 9, 1936, the present 
application for execution. was filed at 
Jamshedpur but it was eopposed by the 
judgment-debtor on the ground of limita- 
tion. His contention was -that the appli- 
cationgmade by the decree-holder on March 
4, 1935, before the Subordinate Judge at, 
Wardha asking him to re-call the execution 
proce&dings from Jamshedpur was not an 
application made to the “proper Court” and 
therefore did not. save limitation under 
Art. 11, Limitation Act. This contention 
has been upheld by both the Courts below 
and hence this appeal. . . 

The Oourtse below have relied mainly on 
the well-kaown case in Maharajah of Bub- 
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` bili v. Narasaraju Peda Baliara Sinhulu (1), 


“jt has 


in which it was held bv the Privy Council that 
when a decree passed by a District Court 
had been sent to the Court of a Muusif for 
execution and bad not been returned to that 
Court, an application for execution made 
in the first Court was not an application 
to the proper Court and therefore did not 
save limitation. This case has been much 
discussed in recant times and while some 
of the Oomts have rigidly followed it and 
held that until the Court to which a decree 
is transferred for execution sends to the 
transferring Court the certificate under 
8. 41, Civil Procedure Code, the latter 
Court cannot entertain an application for 
execution; it has been laid down in certain 
eases that even after the decree has been 
transferred to another Court, the Court 
which passed the decree is not precluded 
from entertaining an application for execu- 
tion under certain circumstances; as for 
instance, when the decree-holder proposes 
a different mcde of execution or wishes to 
proceed against a different property. It 
has also been pointed out in some cases 
that the point on which the Privy Council 
rested their decision in Maharajah of 
Bobbili v. Naraseraju Peda Baliara Sinhulu 
(1) was that the decree-bolder wished 
tosellin that case certain land which was 
within the jurisdiction not of the District 
Court but within the jurisdiction of the 
Munsif to whom the decree had already 
been sent for execution: see Rajani Kanta 
v. Golam Mahiuddin (2) and Fatechand 
-Rampratap v. Jitmal Rupchand (3). In my 
opinion it is unnecessary for the purpose 
of deciding this appeal to discuss the 
divergent views which have been expressed 
with reference to Maharajah of Bobbili v. 
Narasaraju' Peda Baliara Sinhulu (l)e 
The point-on which all the Oourts are 
agreed ie that the Court when it transfers” 
the decree for execution does not thereby 
altogether lose control over the decree, but 
mey still pass certain orders jn connec- 
tion with execution. For instance, 
power to stay execution, to 
make an order for simultaneous 
execution by another Court and te decide 
an objection as to lemitation if referred to 


(1).43 I A 238; 36 Ind. Oas. 682; AIR 1916 P 016; 
39 M 640: 31M L J 300; 18 Bom. L R909; 144A LI 
1129; 20M LT 472: 24O0LJ 478: 4 LW 558; (1916) 
2M W N 541; 21C WN i62;1P LW 26¢P O). 

(2) 390 W N 129; 154 Ind. Cas. 731; AIR 1935 
Gal, 99; 60 C LJ 481;7 RO 520. 

(3) 53 B 844; 123 Ind. Oas. 507; A IR 1929 Bom. 

a 31 Bom. L R 1105; Ind. Rul, (1930) Bom. 
19. 7 
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it by the Court to which the decree has 
-been transferred for execution. Again, if 


after a decree has been transferred for 
execution the judgment-debtor dies, the 
Court which passed the decree is, by s. 50, 
Civil Procedure Code, the propér Court to 
order that execution should proceed against 
the’ legal representative. These being 
admittedly the powers of the transferring 
Court, the question as to whether it has the 
power to re-call, the execution proceedings 
from the Court to which the decree has 
been transferred for execution, admits of 
one answer only and itis that prima facie 
such power must exist, because if the Court 
can transfer the decree, it must also have 
the power to bring it back. The point 
seems to have heen directly raised in 
Chandu Lal. Hathichand v. Mulchand 
Ratanchand (4) and was answered by 
Macleod, 4 J. in the following words: 

“Ib ig true that under s. 41 of the Code, a Oourt to 
which a decree is sent for execution shall certify to 
the Court which passed it the fact of such execution 
or where the former Court fails to execute the same, 
the circumstances. attending such failure. But it 
cannot possibly be deduced from the provision of that 
section that once the Court which originally passed 
the decree has sent it for execution to another Court, 
it has no power to order that the decree he 
returned.” . 

The same View is strongly suggested by 
the decision of the Allahabad High Court in 
Abda Begam v. Muzaffar Husen Khan (5) 
and of this Court in Sheshaiyer Rajamanner 
v. Madan Mohan Patnaik (6) and < the 
ob-ervations made by Skemp, J. in Kanti 
Narain v. Madan Gopal (7). Now, once 
it is held that the Court which has transfer- 
red the decree to ancther Court has the 
power to recall the execution proceedings 
from that Court, the application made by 
the decree-holder on March 4, 1935 must be 
held to be a step-in-aid of execution made 
in accordance with law before the proper 
Court. The expression “proper Court” has 
been somewhat loosely defined in Expl. 2 
of Art. 182 “as the Court whose 
duty it is to execute the decree.” 
It was contended before us on behalf of 
the appellant that thig definition was wide 
enough to include a Court „which ` has 
already transferred a decree for execution 
to another Court. In view, however, of the 
authorities on the subjegt, it appears” to me 
to be not permissible to give to this expres- 

(4) 50B 439; 94 Ind. Cas 146; AI R 1926 Bom, 271 
28 Bom. LR 381. A SNS 

(5) 20 A 129; AW N 1897;218. °° è 

(6) 11 Pat. 513; 139 Ind. Cas. 843; AI R 1932 Pat 
286; 13 PL T 6:3, Ind, Rul. (1932) Pat. 259.- | 

(nA I R 1935 Lah. 465; 157 Ind Oas. 488; p 
PL R 636-8 R L 116 (F Bi, a i 
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sion the wide meaning attributed tp it on 
behalf of the appellant. But if the Court 
which has transferred the decree has the 
power to execute it after it has been re- 
called, it must be held that the Court at 
Wardt was the “proper Court” for dealing 
with the application which was made by 
the decree-holder in this case on March 
4,1932. In my opinion the application of 
the decree-holder dated March 4, 1932, was 
made to a proper Court and so it saves 
limitation. I would, therefore, allow this 
appeal, set aside the orders of the Courts 
below and direct that the execution may be 
proceeded with. The appellant decree- 
holder will be entitled to his costs in this 
Court as well as in the Courts below. 

Agarwala, J—I agree. 
Ba Appeal allowed. 


LAHORE HIGH COURT 
Civil Revision No. 159 of 1938 
- May 10,1938 
: Tex CHAND, J. 

4 Firm G. D#GIANOHAND, 
PERAMBULATORS anp TRICYCLE 
MANUFAOTURERY— PETITIONERS 
rersus 


ABDUL HA MID—RESPONDENT 

Work men's Compensation Act (VIII of 1923), ss. 20, 
2(1) (a, Seh. IT, cl. (Giij— Commissioner appointed 
under Act, whether “Court Subordinate” to High 
Court utthin meaning of 8. 115, Civil Procedure Code 
(Act V of 1908) — Workman claiming compensation 
unders. 2 (1) (n) and Sch. II, cl. (ii)—Necessary 
requisites. ; 

Where a Commissioner is appointed under Work- 
men's Compensation Act and adjudicates a claim 
made under the Act, the Commissioner is a “Court 
subordinate ta the High Court” within the meaning 
of s. 115, Civil Procedure Code, or s, 4', Punjab Courts 
Act, anda revision is competent under s, 113, if the 


Commissioner has no jurisdiction to entertain the 


application, or had acted illegally or with material 
irreguluiity in the exercise of his jurisdiction s 


The facts found were that the employer carried on ` 


business in two factories, in one of which 40 persons 
were employed for making perambulators and in the 
other 1l persons were employed for nickel-plating, 
and that both the factories were really branches of 
one and the same bnsiness : 

Held, that this finding, however, was sufficient to 
bring the case within the definition in s,2 (1) (n), 
Sch, II, cl. (ti) of the Workmen's Compensation Act, 
The definition does not say thatthe number of per- 
sonsgem ployed should be fifty in the whole business 
or in the factory concerned, but what was necessary 
was that this number should be employed “in the 
premises" or within the precincts” thereof. 

O.R. from an erder cf the Senior Sub 
Judge, Amfitsar, dated November 5, 1937. 
Mr. C. L. Aggarwal, for the Petitioners. 

Mr A. D. Malik, for the Respondgnt. 

e Order*-The petitioners before me, 
e Se $ 


° 


e 
. GD. GIANOMAND FIRM v. ABDUL HAMID (LAH) 


313 


Firm G. D. Gian Chand, are manufacturers 
of perambulators in Amritsar. The oppo- 
site party, Abdul Hamid, wasemployed as a 
hammerman in the firm’s workshop on a 
salary of Rs. 10 per mensem. On August 
30, 1936, Abdul Hamid was beating a piece 
ofiron with a hammer in the workshop, 
when a small bit went off and injured one 
of hiyeyes. As a result of this injury 
Abdul Hamid lost the sight of this eye per- 
manently. He accordingly presented be- 
fore the Senior Subsrdinate Judge, Amrit- 
sar (who is the Commissioner appointed 
under the Workmen's Compensation Act) 
foraward of compensation to him under 
s.19 ofthe Act. The firm contested the 
application on numerous grounds. They 
pleaded inter alia that the applicant was 
nota “workman” within the meaning of 
the Act, and therefore he had no locus 
standi to apply ; that the injury in question 
was not caused by an accident arising out 
of, and in the course of, his employment 
with the firm; and that the injury had not 
resulted in such disablement as to entitle 
the applicant to compensation under the 
Act. The Senior Subordinate Judge has 
decided all these points agrinst the firm 
and has awarded the applicant Rs. 210 as 
compensation. 

The firm bas presented in this Courta 
petition for revision of the order of the 
Senior Subordinate Judge. „In the patition, 
several sections of different Acts were men- 
tioned, kut at the time of the argument, 
Counsel for the petitioners stated that the 
petition was under s. 115, Oivil Procedure 
Code(s. 44, Punjab Courts Act). Coun- 
sel. for the respondent raises a preli- 
minary cbjection that no revision is compe- 
tent as (ajan officer acting as a Commis- 
sioner under the Workmen's Compensation 
Act is not a‘*VCourt’; and (b) that even if 
he isa ‘Oourt", he is nata Court subordi- 
nate to tze High Court. After hearing -> 
Counsel, Lam of opinion, that this con- 
tention is without force. Itis clear from 
ss. 23 to 30-A of the Act, ethat in adjudi- 
cating a claim of this kind, the Vommis- 
sioner acts judicially, and for several 
purpeses he has all the powers of a Vivil 
Court. It is also provided that the orders 
passed by the Commissioner in this behalf, 
are finder certain circumstances, subject gto 
appeal to the High Court. Itis thas clear 
that the Commissioner is, for these pur- 
poses, a “Court subordinate to the High 
Court” and as in this particular case no 
appeal lies, the amount awarded being 
below Rs. 300, 8 revision is competent 
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under s. 115, if the Commissioner had no 
jurisdiction to entertain the application, or 
has acted illegally or with material irregu 
larity in the exercise of his jurisdiction. I 
therefore overrule the preliminary objec- 
tion. Counsel for the petitioner firm ought 
to argue three points before me :—(i) That 
the applicant Abdul Hamid was not a 
“workman” as defined in the Act, and 
therefore the Senior Subordinate Judge, 
as Commissioner under the Act, had no 
jurisdiction to entertain the application ; 
(ii) that the accident occurred between 12 
noon and 2p. m. when the factory was 
closed, and notat 11 4. M. as found by the 
lower Court; and (iii) that no notice was 
given by the applicant to the firm before 
presenting the application to the Gommis- 
sioner.and, therefore, the application was 
incompetent. The last two of thase points 
are concluded by findings cf fact based 
on evidence on the record and I find no 
substance in them. The first question, how- 
ever, requires consideration. It is common 
ground that this workshop is not governed 
by the Factories Act. The applicant can 
therefore claim compensation under s. 2 
(1) (nm) and Seb. II, cl. (iii, if he was 
“employed forthe purpose of making... .....for use, 
transport or sale, any article, or part of an article 
in any premises wherein, or within the precincts 
whereof on any one day of the preceding twelve 


months, fifty or more persons have been so em- 
ployed.” bs 


It mnst, therefore, be feund out that at 
any time during the preceding year fifty 
or more persons must have been employed 
in the “premises” wherein, or within the 
precincts whereof", the respondent worked. 
There is no clear finding on this all-im- 
portant point by the lower Court. Tha 
facts found are that the employer carriel 
on business in two factories, in one of which 
40 persons were employed for making 
perambulators and in the other 11 persozs 
were employed for nickel-plating, and that 
both the factories are really branches of 
one and the same business, This finding, 
however. is insufficient to bring the case 
within the definition mentioned above. The 
definition does not say that the number 
of persons employed ghonld be fifty in the 
“ whole business or in the factory concerned, 
but what is necessary is that this namber 
should, be employed “in the premises” or 
within the precincts” thereof. The atten- 
tion of the parties or the learned Judge 
does not appearto have been directed to- 
wards this essential point. One of the wit- 
tresses no doubt says that the two branches 
of the business are in separate buildings, 
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but ‘another says that the buildings are 
contiguous. The real question, however, is 
whether the two buildings are in one and 
the same premises. 

As the decision of the case turas upon 
this matter and the evidence led by the 
parties is vague and indefinite, I think it 
proper to remit the case to the Senior Sub- 
ordinate Judge for further inquiry. A plan 
shall be got prepared showing the situation 
of the two buildings, and both parties shall 
be allowed to produce such further evidence 
bearing on the point as they wish to do, 
and the Subordinate Judge will give his 
finding thereon. Counsel have been directed 
to cause their respective clients to appear 
before the Senior Subordinate Judge, 
Amritsar, on June 6, 1933, when a date for 
further proceedings will be fixed. The 
return shalb be made in three months. 


D, Case remanded. 


—~ 


PATNA HIGH COURT 
Appeal No. 787 of 1936 
September 2, 1938 
Wort, Aa. O. J. y 
KAMESHAR SINGH BAHADUR— 
DEFENDANT—APPALLANT 
versus 
KUSHESHWAR MAHTO-—PLAINTIFE AND 
OTAERI—DEFENDANTS—RESPONDENTS | 

Limitation Act (IK of 1909), s 12 (2—Period 
between date of delivery of judgmentand date of 
signing decree, if can be excluded in computing pertod 
of limitation for appeal—Application for copy of 
decree not made within limitation —Such exclusion, tf 
ean be claimed. , , 

In computing the period of limitation for an 
appeal the period between the date of the delivery 
of the judgment and the date of the signing of the 
treating it as a 
time requisite for obtaining 8 copy of the decree, 
eas such time is not withinthe control of the appel- 
lant. Even where an application for | the copy of 
the decree is not made within the period of limita- 
tion this exclusion can be claimed. Gabriel Chris- . 
tian v.Chandra Mohan (|), followed, Jyotindra Nath 
v. Londa Colliery Co., Ltd. (2), not followed, Pra- 
matha Nath Roy v. W. A. Lee (3), referred to, |. 

A from appellate decree of the District 
Judge, Darbhanga, dated February 5, 
1936. ° | 

Messrs. Murari Prasad and S. P. Srivas- 
tava, for the Appellant. e 

Mr. A. C.Roy, for the Respondents. | 

dudgment.—This is an appeal against 
the decision of the Distrfct Judge of Dar- 
bhanga who decided that the appeal before 
him was barred by limitation. The judg- 
mentef the Mansif who tried the suit in the 

first instance was delivered on November 6, 


s . 


1939 


1935 and the decree was signed by* him 
on November 15, 1935. The appeal was 
preferred to the lower Appellate Court on 
December 13, 1935. In the meantime the 
appellang, of course, had applied for a copy 
of the decree on December 9, 1935, and 
obtained it on the 12th. It will be seen 
that from November 6 when the trial 
Judge delivered his judgment till Decem- 
ber 13, when the appeal was presented 
before the lower Appellate Oourt, a period 
of thirty-seven days had elapsed and the 
appellant was at least seven days out of 
time on those dates. Section 12, Limitation 
Act, excludes the first day which in this case 
was November 6, 1935, and that is why I 
bave given the total period between the 
date of judgment and the date of filing the 
appeal as thirtyeseven days. Under subses. 
(2), s. 12, the time requisite for abtaining a 
copy of the decree is to be excluded. In 
this case that time was four days including 
the date of the application, 4. e. from De- 
. cember 9 to 12. Taking that period as three 
days, itis to be excluded from the period of 
limitaticn when that period comes to be 
computed. The words in the Act are ‘in 
compu'ing the period of limitation’ and it 
seems to me quite clear, therefore, that when 
you take the thirty~seven days, you must 
deduct or exclude those days which were 
requisi‘e for obtaining acopy of the decree. 
Three days thus being deducted, the total 
period comes down to thirty-four days. But 
tte Full Bench decision to which a refer- 
ence has been made ia the decision of the 
District Judge in Gabriel Christian v. 
Chandra Mohan (1) has decided that the 
period between the date of the judgment 
and th: date when the decree is prepared, 
that being the time not within the control 
of the appellant, is also to be excluded: 
in other words. that period should be 
included in the period requisite for 
taking a copy of the decree. That makes 
‘the period at least ten or twelve days. 
Even if we take the first period alone 
(which is nine days) and subtract that from 
thirty-seven days, it will bring the appeal 
within time and the decision of the learned 
District Judge is erroneous. B 

Mr. A. O. Roy on behalf of the respond. 
ents contends that the period between Nov- 
ember 6, when the judgment was deli- 
vered, and November 15, when the decree 
was signed, cgnnot be excluded if the appel- 
lant did not apply for a copy of tLe decree 
within the period of limitation. That argu- 


(1) 16 P L 'Ņ 849; 160 Ind. Cas. 417; A I 1936 
Pat. 45; 15 Pat. 284; 2 B R 213; 8 R P 361 (F B). 
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ment, in my judgment, has no foundation 
under the authority. The casa relied upon 
is the Full Bench decision in J yotindra Nath 
v. Lodna Colliery Co., Ltd. (2). Butit is to 
be reme nbered that the Full Bench decision 
stated that in so far as the earlier Full 
Bench decided that the period between 
the date of the judgment and the date of 
the application for the copy of the decree 
can in no case be excluded, it was wrongly 
decided, But it must not be understood 
that the Full Bench decision to which I was 
a party meant that the earlier Full Bench 
decision was otherwise correct or that it 
decided any other question. The words 
used by the learned Judges including my- - 
self in the Fall Bench decision were 
guarded words to prevent the Full Bench 
decision from being held to decide anything 
other than the particular. question that was 
before it. When we came to look at the 
earlier Full Bench decision, we could see 
what the learned Judges in that case 
decided. The question which was connected 
with the point which was argued before us 
was in this form: 

“Whether where the appellant does not apply for 
the copy of the decree necessary to be filed until 
the expiration of six months, the period between 


the delivery of the judgment and the preparation 
and the signing of the decree is fo be excluded ?” 


Ths Full Bench decision to which [ was 
a party decided that the answer of that 
question in the negative was brroneous and 
is seems to me om a plain reading of the 
statute itself that there is no other possible 
conclusion to ba arrived at in this ease, I 
would refer incideatally to the decision of 
their Lordships of the Judicial Oommittee 
of tne Privy Oouncil ia Pramitha Nath 
Roy v. W. A. Lee (3) merely for the purpose 
of pointing out that their Lordships there 
elecide l that th» advantage of s. 12 could 
be tak3n by an appellant evan in those 
cases waere the filing of the copy of the 
decree by the rules of Court was unnecas- 
sary. Agisaid a moment ago, the matter 
seems toebe plain when you take the 
words of the section itself and the words 
are ‘in computing the period of limitation’ 
or to put it colloquially ‘iu counting the 
days of fimitation”. Ig this case it is found 
that the appellant has taken thirty-seven 
days fgon waich tue period requisite for 
taking the copy of the decree including of 
course the period in the office to prepare 
(2) 2 P L T361; 62 Ind. Oas. 649; AI R 1921 Pat, 
175; 8 P LJ 300 (F B). 
(3) 49 IA 307; 63 Ind. Cas. 900; AT 1922 P O 
352; 49C 999; 31 M LT 193; 4 UPL 


43 M LJ 765; ; 
J 86; 18 L W'56; (1923) M W N 526 (P O). 
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the decree is deducted. That being done, it 
is clearly shown that the filing of the 
appeal was within time. The appeal is 
accordingly allowed and the decision of the 
learned Judge set aside with costs. The 
case will now go back to he heard and 
determined by the learned Judge in the 
Court below. Leave to appeal is refused. 


8. Appeal allowed. 


ALLAHABAD HIGH COURT 
Civil Revision No. 54 of 1938 
September 20, 1938 i 
MULLA, J. 
RAMESHWAR NATH— APPLIOANT 
versus 
GHULAM RASOOL KHAN — 
OpPPos1TE Party. 

Civil Procedure Code (Act V of 1908), O0. XXIIT, 
r.3—Party agreeing to appointment of referee and 
case being decided on statement made by such referee 
—Party, if can resile from agreement and insist on 
case being decided by Court—Arbitration—Referee— 
Statement of Counsel appointing referee and con- 
senting to case being decided on his statement—Pro- 
vision that he might make statement after taking 
statements of parties, if alters character of referee as 
such—~Such person, whether arbitrator. 

Where a party agrees to the appointment of a 
referee and consents to the cage being decided ona 
statement made by such referee, the party is not 
barred by law from resiling from the agreement 
before a statement is made by the referee, and from 
insisting on thee case being decided by the Court 
instead of it being decided by the statement of the 
referee. Tumman Singh v.°Sheodarshan Singh (1) 
and Bishambhar v. Radha Kishunji (2), follow- 
ed. . 4 

Where Counsel of parties make statement in the 
Court by which a third person is appointed as a 
referee and consent to the case being decided upon 
a statement made by such a referee inthe Oourt 
after taking statements of the parties, the person so 
appointed is only a referee and not an arbitrator and 
themere addition of a provision in the statement a 
to thetaking statements of parties does not alter the 
character of the referee as such. Akbari Begam ve 
Rahmat Husain (2), explained. . 

O. R. against an ordarof the Small Cause 
Court Judge, Oawnpore, dated December 23, 
1937. ANa ; 

Mr. I. B. Banerji, for the Applicant. 

Mr Shah Jamil Alam, forthe Opposite 
Party. we NAK h 

Order.—This is an application® in revi- 
sion against a decreé passed by the learned 
Small Cause Court Judge of Cawnpgre. The 
applicant here was the defendant in the 
suit. The date fixed for the hearing of the 
suit was November 29, 1937. On that date 
the Counsel for the parties made a state- 
ment whjch literally translated runs as 
follows : . 

“We appoint Daroga Baljit Singh as a referee. 
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Let the case be decided upon any statement which 
he Ray make in Court after taking the statements 
of the parties. We shall have no objection.” 

The decision of the application really 
turns upon the true interpretation to be 
put upon this statement of the Gounsel as 
to the power which it conferred on Daroga 
Baljit Singh. The question is whether by 
this statement Baljit Singh was appointed 
only a referee who was to make a state- 
ment in Court which Court was to decide 
the case, or as an arbitrator who had to 
make an award finally settling the dispute 
between the parties. It appears ‘that on 
the same date, and probably soon after the 
statement of the Counsel was recorded by 
the Court, Daroga Baljit Singh was called 
and he also made ‘a statement to the fol- 
lowing effect: “I have no objection to 
decide the case.” After recording these 
statements of the Counsel and Baljit Singh 
the Court passed an order as follows: “Be 
should put in his st®tement by December 15, 
1937." On December 13, 1937, the present 
applicant made application in the Court 
below purporting to be unders. 151, Civil 
Procedure Code, in which he said that he 
did not want to have the case decided by 
tbe Munhasarilah, and prayed that the 
order appointing Baljit Singh as Munkasar- 
ilah should be cancelled and the cage be 
decided by the Court. This application was 
rejected by the Court below with the fol- 
lowing order: 

“No reason is given why the applicant wants to 
back out. I see no reason to set aside the order of 
reference at the applicant's sweet will. The parties 
wére definitely told that they must consider all 
the facts freely before applying for having the case 
referred. File." 

It may bs added here that on Decem- 
ber 14, the referee made an application 
praying for further time, and upon that 
application the Court passed the following 
order: “It is an old case. The referee must 
put in his statement by December 31, 1937.” 
Daroga Baljit Singh put in a written state- 
ment on December 20,.1937. This state- 
ment is clearly an award imposing upon 
the applicant the liability to pay Rs. 50 
to the plaintiff in the suit. In the body of 
the statement the referee says that he made 
a thorough inquiry on the spot and had 
heard the parties. When the case was 
taken up for hearing dh December 23, 1937 
the present applicant made another applica- 
tion in which he prayed that the state- 
ment filed by the refereeeshould nop be 
accepted and the Court should proceed to 
deejde the case. In this application a 
reference was also made toethe previous 
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application, dated December 13, 1937. Ppon 
this application the Gourt passed the follow- 
ing order : 

“The referee sent in his written statement on 
December 20, 1937. This application is put in 
to-day, Before this, the applicant filed an applica- 
tion on December 13, 1937, and in that application 
he gave no reason why he wanted to resile from 
the reference, That application was therefore reject- 
ed. In my opinion, it is not now open to the 
applicant to-attribute motives to the referee and 
have his decision set aside because the decision has 
gone against him. I cannot allow this application, 
Rejected.” 


Having thus rejected the application. the 
Court proceeded to pass a decree in terms 
of the statement put in by the referee. 
Hence the present application. The argu- 
ment on behalf cf the applicant is that 
there is nothing in the law to prevent a 
party who agrees to refer the dispute toa 
referee from resiling from that agreement 
and insisting on the case being tecided by 
the Oourt instead of in accordance with the 
statement of a referee. Reliance is placed in 
support of this contention on two decisions 
ot this Court, one in Tumman Singh v. 
Sheodarshan Singh (1), and the other in 
Bishambhar v. Radha Kishunji (2). In the 

` former case, the parties to a suit agreed to 
abide byethe statement of a particular per- 
son who was accordingly summoned by the 
Court for recording his statement. But the 
very next day one of the parties made an 
application to the Court stating that he 
would not like to be bound by the referee's 
statement because he had reasons to believe 
that the referee was related to the other 
party. The Court made an inquiry into the 
matter and, comirg tothe conclusion that 
the allegation regarding the relationship 
between the referee and the other party 
was false, proceeded to take down the re- 
feree’a statement and ultimately passed a 
decree in the terms of that statement. In 
these circumstances, it was held by a Bench 
of this Court that the party who had 
refused to be bound by the referee's state- 
ment after entering into an agreement at 
first that he shall be so bound could resile 
from that agreement before the referee 
made any statement in accordance with it. 
In the other case the parties to a suit 
agreed to abide by the statement of a 
Pieader without an oath being administered 
to him, but before*ihe Pleader had made 
any statement and before any decree had 
been passed by the Court in accordance 
with that ssatement, the plaintiff resiled 

(15.(1930) A L J 397; 122 Ind. Cas, 186; A 1 R 1930 
All, 162; 52 A 235; Ind. Rul. (1930) ALL. 218. 

(2) 1931) A L J 393; 133 Ind. Ges. 29; AIR 1931 
Alė. 557; 53 A 673; Ind. Rul, (1981) AL, 573, 
. cae bd 
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from the agreement on the ground that the 
Pleader was going to decide that there was 
a separation between the plaintiff and his 
deceased cousin effected by the mere fact 
that in his will he had stated that he was 
separate. It was again held by a Bench of 
this Court that it was open to the plaintiff 
to resile from the agreement. If the state- 
ment made by tLe Counsel for the parties 
in the present case on November 2y, 1937, 
is interpreted in the sense that Daroga 
Baljit Singh was appointed only as a referee 
and he had to make a statement upon which 
the Court had to decide the case, the two 
cases cited above would clearly govern the 
present case because it is clear that the 
applicant had put in an objection on De- 
cember 13, before Daroga Baljit Singh 
had made any statement in Court. The 
learned Small Oause Court Judge seems to 
be of the opinion that if the parties agree to 
abide by the statement of a referee, they 
cannot resile from that agreement even 
before the referee makes his statement, 
This position is clearly repelled by the two 
cases Cited above. 


It has, however, been argued on behalf of 
the opposite party that the Counsel’s state- 
ment dated November 29, 1937, really 
amounted to a reference to arbitration and 
hence the parties could not resile from that 
agreement It is,therefore, necessary to 
analyze the statement in queSlion in order 
to decide whether jt was in effect an agree- 
ment to appoint Daroga Baljit Singh as an 
arbitrator who was to makea final award 
in the case, or only as a referee who had to 
make a statement in Court upon which 
the Court had to pass its own decision. On 
behalf of the opposite party groat stress 
had been laid upon the fact that in the 
ebody of the statement in question there ig 

. 4 provision authorizing Daroga Baljit Singh 
to take the statements of the parties, and it 
is contended that the conferment of this 
power upon him made him an arbitrator and 
not merely a referee. In gupport of this 
contention, reliance had been placed upon 
certain observations made by Sulaiman, C. J. . 
in the Special Bench case in Akbari Begam 
v. Rufmat Husain, (3). The relevant 
passage of the judgment of the learned 
Ohief Justice in that case runs as follows: 

“In concurrence with the opinions of the learned 
Judges who have made this reference, I hold that 
agreement to abide by the statement of a particular 
witness is in substance not a reference to arbitra- 
tion, The essence of arbitration is that the arbitra- 
tor decides the case and his award isdn the nature 


(3) AIR 1933 All. 861; 146 Ind. Cas, 84; 56 A 39i 
(1933) A LJ 1127;% R A 232 (8 B) á i 
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of a judgment which is Ister on incorporated into a 
decree of the Court. The arbitrator can either pro- 
ceed on the basis of his own knowledge or make 
inquiries and take evidence and then give his deci- 
sion on such evidence. But, where the parties 
agree to abide by the statement of third person ora 
referee, the referee merely makes a statement accord- 
ing to his knowledge or belief and the Oourt then 
decides the case and pronounces its judgment on the 
basis of such statement and passes a decree thereon. 
The referee is not authorized to make inquiries and 
take evidence and then pronounce his decision on 
the basis of such evidence. He is called upon to make 
a statement according to his knowledge or belief. 
In the case of an arbitration, as the arbitrator's 
award is an expression of opinion and his proce- 
dure resembles that of a Oourt, the party is 
entitled to file objections aud challenge the vali- 
dity of his award. The making of a statement by 
a referee ora third person has no resemblance to a 
proceeding conducted by him as if he were a Gourt 
of law, and accordingly there can be no procedure 
for filing objections as to its validity.” 

It is further argued that the statement 
made by Daroga Baljit Singh on the same 
date, as recorded by the Court, shows that 
he accepted the position of an arbitrator 
who had the power to decide the case and 
not merely that of a referee. Lastly, con- 
siderable stress is laid upon the application 
made by the present applicant on Decem- 
ber 13, 1937, in which he described Daroga 
Baljit Singh as Munhasar-ilah and stated 
that the parties intended at first that they 
shall abide by his decision of the case. 
Upon a careful consideration of all the 
circumstances of the case, I find that the 
argument on behalf of the opposite party, 
though very plausible, sagnot be allowed 
to prevail: The question in issue had 
really to be decided upon tbe basis of the 
Counsel's statement dated November 29, 
1937, The subsequent application made 
by the present applicant on December 13, 
is not, in my opinion, of much use because 
any statement contained therein might 
have been due toa misapprehension on his 
part of the agreement into which his Coun- 
sel had entered. The power conferred on 
Daroga Baljit Singh has really to be deter- 
mined upon the interpretation of the Coun- 
sel's statement. „Now it has to be borne in 
mind that the Counsel must be presumed to 
have fully realized the diference between 
a referee and an arbitrator, and the dis- 
tinction between an award and a statement. 
The Counsel's statement under consideration 
clearly states that Daroga Baljit Singh was 
being appointed as a referee and he was to 
make a statement in Court. It is true that 
it- was further provided that he might 
make his statement after taking the state- 
ments of the parties to the suit. But I do 
not think that the addition of this provi- 
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sion can have the legal effect of altering the 
charatter of Direga Baljit Singh as deter: 
In the Special 
Bench case referred to by the learned. 
Counsel for the opposite party, there was no 
question in issue as to whether 3 certain 
person to whom the dispute had been refer- 
red hy the parties was tn be deemed to be 
an arbitrator or a referee. The observa- 
tions made in the judgment of the learned” 
Ohief Justice upon which the learned 
Counsel had relied, do not warrant the pro- 
position that a referee can never be autho- 
rized by the parties to examine the parties 
before making his statement in Court. I 
find further that the learned Small Cause 
Court Judge always referred to Baljit Singh 
as a referee and directed him to put in 
his statement and not his- award. It must 
be presumed that the learned Judge realiz- 
ed the diference between a referee and 
his statement on the one hand and an 
arbitrator and his awasd on the other. 

I am therefore of the opinion that the 
statement made by the Counsel in this case 
on Ncvember 29, 1937, had the effect of 
appointing Daroga Baljit Singb.only as a 
referee who had to make a statement in 
Court, and not as an arbitrator who could 
finally decide the case by his award, In 
that view of the statement it must be held 
in the light of the cases referred to above, 
that the present applicant was not barred 
by anything in the law from resiling from 
the agreement to appoint Daroga Baljit 
Singh as referee. The learned Small Cause 
Court Judge was, therefore, clearly wrong 
in rejecting the application made by the 
present applicant on December 13, 1937, - 
and in proceeding to accept the written 
statement filed by Daroga Baljit Singh on 
December 20, 1937, and proceeding to pass 
this decree thereon. The result, therefore, 
is that I allow this application and setting 
aside the decree passed by the Court below, 
direct tbat the suit shall be restored and 
decided in accordance with law. The 
applicant shall have the costs of this Court 
from the opposite party. 


8. Application allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 205 of 193? | 
` December 22, 1937 
_ “Davie AND VARMA, JJ. 
Shaikh DARSAN ALI—JUDGMENT- 
DEBTOR—APPELLANT 


Ak. versus 
Babu. SURAJ MAL—Drorgr-Hotper—~ 
l RESPONDENT 


. , Hgzecution—Instalment decree—Payments towards 
‘decree not certified—Application for ezecution— 
Presumption as to default— Onus of proting payment 
—~Bar of O. XXI, r. 2 :3), Civil Procedure Code 
(Act V of 1908), if can be evaded by taking recourse 
to s. 47, Civil Procedure Code (Act V of 1908). 

No payment towards the satisfaction of a decree 
for money can be recognized by the executing 
Court unless it is certified or recorded under 
0. XXI, r. 3 (3), Civil Procedure Code, and no 
decree-holder is entitled to realize any money by 
execution if he has been already paid out of Court, en- 
tirely irrespective of whether or not the decree 
provides for instalments with execution in default, 
‘Where the decree makes such provisjon and the 
decree-holder applies for execution, it must be 
taken that his case is that default has been made 
and the judgment-debtor wil have to meet it by 
proving payment, a positive fact within his know- 
ledge. As this will have to be done in the execut- 
ing Court, the bar of O. XXI, r. 2 (8), will come 
into play, and it is impossible to evade it by in- 
voking s. 47. Radha Kant Lal v. Parbati Koer (i), 
Harihar Prasad Singh v. Bhubneshwari Prasid 
Singh (2)and Imamuddin Khan v. Bindubasini 
Prasad (5), felied on, Lingraj Fatjoshi v. Mahadeb 
Ram (4), distinguished. Wali Shah v. Bihari Lal 
(3), referred to . 

O. A. from the appellate order of the 
District Judge, Purnea, dated February J, 


1937. 


Mr. M. Azizullah, for the Appellant. 

Mr. Saiyid Hasan, for the Respondent. 

Dhavle, J.—This is an appeal by the 
judgment debtor who resisted the decree- 
holder's application for execution on the 
ground that he had paid the decree-holder 
Rs: 325 out of Court. The lower Courts held 
that the bulk of the payments were alleged 
to have been made at atime which made it 
impossible to recognize them in execution 
proceedings under sub-r. (3), r. 2,0. XXI, 
Civil Procedure Code, and that none of the 
payments had been proved in fact. The 
learned Advocate for the appellant has en- 
deavoured to argue that the matter in dis- 
pute between the parties falls not within 
O. XXI, r.2,*but within s. 47, Oivil Pro- 
cedure Code, so that there could be no ques- 
tion of the Jimitaticn of ninety days applied 
by the lower Courts “under Art. 174. This 
contention is rested on the ground that the 
decree was an instalment decree, that the 
judgment-debtor was to pay certain sums by 
certain dates and that the decree-holder was 
to be entitled to execute only in the eventeof 

e e 
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default in respect of any instalment. It ig 
argued that before the decree-holder could 
be permitted to execute, it was necessary 
for him to show that there had been a de- 
fault in respect of some instalment and that 
therefore this was not a case where it was 
necessary for the judgment-debtor to show 
that he had paid. The words of sub-r. (3) 
of O. XXI, r. 2, are, however, far too clear to 
permit us tc accept this contention, whe- 
ther the onus of proving payments lay on 
the judgment-debtor or of proving default 
lay on the decree holder (a point to which 
reference will be made again). What the 
sub-rule provides is that : 

“A payment or adjustment, which has not been 


certified or recorded as aforesaid, shall not be 
recognized by any Court executing the decree.” 


On this wording the attempt totake the 
case out of O. XXI, r. 2, and bring it within 
s. 47 cannot be supported: see Radha Kant 
Lal v. Parbati Koer (1) and Harihar Prasad 
Singh v. Bhubneshwari Prasad Singh (2). 
The learned Advocate has endeavoured to 
find support for his contention in Wali Shah 
v. Bihari Lal (3), in which Dalip Singh, 
J. purporting to follow Lingraj Patjoshi 
v. Mahadeb Ram (4), seems to have held 
that it was permissible for a judgment- 
debtor to prove that certain conditions on 
which a decree depended had been com- 
plied with irrespective of O. XXI, r. 2, sub- 
r. (3). The reportin Wali Shah v, Bihari 
Lal (3), is, however, obscure and differs from 
the report of the same case in Wali Shah v. 
Bihari Lal, 93 Ind? Cas. 369 (3). The ob- 
scurity is enhanced by the fact that the 
learned Judge considered Ligraj Patjosi v, 
Mahadeb Ram (4), “to be directly in point.” 
In this last case, however, it appears that 
the decree provided that the defendant was 
to carry out certain terms and to notify com- 
pliance to the Court, that he did so, and 
that when the decree-holder objected and 
the Court of first appeal directed an inves- 
tigation under O. XXI, r. 2, Mookerjee, J., 
with whom Beachcroft, J. agreed, held that 
the judgment-debtor's “application is clearly 
not one under sub-r. 2 of O. *X XI, and no 
action ought to have been taken thereon.” 
This was ihe decision in Lingraj Patjoshi v. 
Mahadeb Ram (4), and it does not seem to 
have any bearing on the facts in Wali Shah 
v. Bihari Lal (3), so far as one can ascer 


(1) 6 P& J 337; 63 Ind, Cas, 535; A LR 1991 
Pat, 135; 2 P L T 765. 
(2) 15 Pat. 422; 152 Ind, Oas 349; 17 P LT 195; 
A IR 1936 Pat. 270; SRP 538; 2B R516. 
(3) A IR 1926 Lab. 611; "93 Ind. Oas. 369; 
27 PLR100;8 LL J43. 
oat 300 LJ 118; 53 Ind, Cas. 882; A Ik 1918 Cal, 
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tain them from the report. It may be that 
the learned Lahore Judge had in mind the 
following observations in Lingraj Patjoshi v. 
Mahadeb Ram (4). . 

“The proper course for the plaintiff ie to apply 
for execution of the decree if his case is that the 
terms vf the decree have not been faithfully carried 
out by the defendant. If such application is made, 
it will be open to the defendant to show that he 
has, as a matter of fact, carried out the terms of 
the decree. The Court will then be in a position 
to consider whether the terms of the decree have 
been carried out.” 

There is no reference in these observa- 
tions to O. XXI, r. 2, or to limitation under 
Art. 174. The point about limitation under 
this Article, it is true, was raised on behalf 
of the decree-holder in Lingraj Patjoshi v, 
Mahadeb Ram (4), but it was overruled on 
the ground that “the proceedings have been 
throughout misconceived.” It seems to me 


_therefore that in that case there was no 


pronouncement that when the decree-holder - 


would apply for execution, the defendant's 
objection would not be barred under 
Art. 174 if O. XXI, r. 2, were applicable in 
the circumstances. The contention of the 
learned Advocate that the onus wasion the 
decree-holder to make out his right to pro- 
ceed in execution by establishing that the 
defendant was in default, is plainly op- 
posed tothe ruing in Radha Kant Lal v. 
Parbati Koer (1), that when no payment or 
adjustment of a decree has been certified 
under O. KAI, 1.2, and where the verified 
application for execution does not state under 
O. XXI, r. 11 (e) that anf payments have 
been made, but under O. XXI, r. 11 (g) the 
decree-holder applies for execution of the 
entire amount awarded by the decree, the 
Executing Court has to assume that there 
has been no adjustment of the decree either 
in whole or in part, and cannot, after the 
lapse of the period fixed by Art. 174, Limi- 
tation Act, permit the judgment-debtor to 
plead any adjustment, or, it may be added, 
payment under O. XXI, r. 2 (2). The decree 
in the case before us required the judg- 
ment-debtor to pay Rs. 1,160 in certain 
instalments, amd in the event of hfs default 
empowered the decree-holder to proceed 
in execution. The alleged payments were 
therefore payments of “money payable 
under” the decree within the meaning of 
O. XXI, r. 2, Walt Shah v. Bihari Lal (3), 
was not 4 case of payments at all. ° 


It may sometimes be difficult to distin- 
guish between conditions precedent to the 
decree-holder taking out execution and ad- 
justments 6f a decree or payments towards 
satisfaction of a decree. The decision in 
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Wali Shah v. Bihari Lal (3), apparently 
turned on such a distinction. There is no 
room for such a distinction in the present 
case, nor can the judgment-deblor be per: 
mitted to evade O. XXI, r. 2 \3) by giving to 
these payments towards satisfaction of the 
decree the name of conditions precédent to 
the decree-holder taking out execution. No 
payment towards the satisfaction of a decree 
for money can be recognized by the execute 
ing Court unless it is certified or recorded 
under the rule, and no decree-holder {is 
entitled to realize any money by execution 
if he has been already paid out of Court, 
entirely irrespective of whether of not 
the decree provides for instalments with 
execution in default. Where the decree 
‘makes such provision and the decree-holder 
applies for execution, it must be taken 
that his case is that default has been made 
and the judgment-debtor will have to meet 
it by proving payment, a positive fact 
within his knowledgea As this will have tó 
be done in the executing Court, the bar of 
O. KAI, r. 2 (3) will come into play, and it 
is impossible to evade it by invoking s 47, 
aS I showed in some detail in Harihar 
Prasad Singh v. Bhubneshwari Prasad 192), 
see also Imamuddin Khan v. Bindubasint 
Prasad (5). $ 

So far, therefore, as the bulk of the pay- 
ments--the first four payments in alleged, 
satisfaction of the first two instalments 
are concerned, it must be held that it is not 
open to the executing Court to recognize 
ihem in any way. As regards the two later 
payments, there are concurrent findings of 
fact against the appellant. 


The learned Advocate for the appellant 
has endeavoured to show that these find- 
ings are contrary to law, because the lower 
Court declined to compare the signature on 
the receipt put forward by the appellant 
“with an admitted signature of his. It is 
difficult to see any error of law in the lower 
Court’s expressing their inability as laymen 
to arrive at a conclusion merely on a com- ` 
parison of handwriting. It was for the 
appellant to produce evidence to the satis- 
faction of the Courts of fact, and this he 
clearly fajled todo. I may add that we 
have looked at those signatures in this 
Court and that, in our opinion, it would 
have been surprising, iftany Court with any 
sense of responsibility could, on a compari- 
son of those signatures, have come to the 
conclusion that they were the ework of one 


(5) 5 P LJ 70; 55 Ind. Oas, 890; AI R1920 Pat, 
833; 1 P LT 149, a 


| 
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and the same man. I would dismiss the 
. appeal with costs. 
Varma, J.—I agree. i 
B. Appeal dismissed. 


od 


OUDH CHIEF COURT 
Second Civil Appeal No. 255 of 1936 
_ February 15, 1939 
D HAMILTON AND YORKE, JJ. 
- - Musammat UMRAI AND ANOTAER— - 
DREANDANTS— APPELLANTS 
. : versus 
>, RAHIM BUX AND orazrs—PLaIntires 
| —RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLI, 
< r, 23, as amended by Oudh Chief Court—Rule as 
amended is wider than before—Appellate Court 
z coming to conclusion that though evgrything was 
-:decided by trial Court, it'had been decided impro- 


- perly and: one or both parties had been prejudiced— - 


5 Case remanded for fresh t¥fal—Order is under inher- 
ent powers and is noi appealable. . 

Rule 23 of O. XLI, Oivil Procedure Code, as 
amended by the Chief Court of Oudh is wider than 
the rule before amendment, The words used in the 
tule as amended make it, quite clear that for a 

. remand to be under this rule, there must have been 
-8 decree and there must have been something left 
» undecided “by the original Court, 
. Where a remand in a case for fresh trial was 
not because in the opinton of the Appellate Court 
. the trial Court had left something undecided which 
the Appellate Court could not decide but because 
;-the pleadings had not been made clear, proper 
issues had not been framed and facts had been 
> gathered from evidence, mainly oral, without giving 
z the „parties full opportunity to. rebut them with 
. the result that the trial Uourt had made cut a case 
totally different from the one arising out of the 
. pleadings: in other words the order was made because 
c. Appellate Judge came to the conclusion that one or 
, both parties had been prejudiced and though every- 
; thing had been decided, it had been decided impro- 
, perly; the order of remand is one made under the 


_e inherent powers of the Court and aot under O, XLI, 


ir 23, and is not open to appeal. Balraj Kishore v. 
- Maharaj Kishore (1), referred to. 


B.O. A. against the order of the Civil 

. Judge, Gonda, dated May 22, 1936. 

“Mr. Krishna Prasad, for the Appellant. 
Mr. S.C. Dass, for Respondents Nes. 1 

and 2. B.S Bn 

Judgment.—This is an appeal against 

ja decision ‚of the Civil Judge ‘of Gonda 


bata be man 


2 who set aside a decree of the Munsif of- 


oe i and remanded the case for a fresh 
“ trial. 

* This appeal was referred to a Bench of 
‘two Judges by thé late Mr. Justice Smith 


: on “the ground that it gave rise to several - 


, difficult points of law. 
«A: preliminary objection has been raised 
tat no appeal lies,on the ground that 
- 180—41 & 42 


this is not aremand under O. XLI, r. 28 
of the Code of Civil Procedure, but a 
remand under the inherent powers of the 
Court which is not open to an appeal in 
view of a decision of this Court reported 
in Balraj Kishore v. Maharaj Kishore (1939 
O. W. N. 128) (1). A remand under O. XLI, 
r. 23,is made: . 

“Where an Appellate Court has reversed a decree 
and all questions arising in the case have not been 
decided”. 

Admittedly a decree has been reversed 
and the question is whether all questions 
arising in the case have not been decided. 
Order XLI, r. 23, before it was amended by 
this Court began as follows :— 

“Where the Ccurt from whose decree an appeal 
is preferred has disposed of the suit upon a prelimi- 
nary point and the decree is reversed in appeal, 
the Appellate Court may, if it thinks fit, by order 
remand the case”. 

The rule as now amended is wider as 
under the rule the Court's power of remand 
is not confined to a case which has been 
disposed off upon a preliminary point and 
all what is required is that all questions 
should not have been decided, that is’ to 
say, something was left undecided by the 
Court of first instance, which the lower 
‘Appellate Court could not or did not think 
proper to decide on appeal so that it was 

completed to remand the case to the lower 
Court. 

The learned Counsel for jhe appellants 
has argued that even if the original Court 
had decided all {uestions, but the Appel- 
late Court had not and remanded the case, 
the remand was under this rule. [n fact 
his argument amounts to this that any 
‘remand when there has been a decree is ‘a 
remand under O. XLI, r. 23, but when 
‘there is no decree the remand is under the 

,inherent powers of the Court. The words 
used in the ruleas amended make it, in 


* our opinion, quite clear that for a remand 


to be under this rule, there must have been 
a decree and there must have been some- 
thing left undecided by the original Court. 
‘The remand’ in this case veas not because 
.in the opimion of the learned Civil Judge 
‘the learned Munsif had left something 
-undecided which the Appellate Court could 
not decide but because the pleadings had 
“not been made clear, proper issues had not 
‘been framed and facts had been gathered 
from evidence, mainly oral, without giving 
the parties full opportunity to rebut them 
“with the result’ that the trial Court had 
made out a case totally different from the 
one arising outof the pleadings? in other 


"(171939 O YEN 128; 179 Ind, Oas, 709; 11 R 0°204, 
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. words the learned Civil Judge came to the 

conclusion that one or both parties had 
been: prejudiced and though everything 


had been decided, it had been decided 
improperly. 


We are, therefore, of opinion that no 


appeal lie} and the appeal is, therefore, 
dimissed with costs, 


8. Appeal dismissed. 


_ PATNA HIGH COURT 
Oriminal Reference No. 2 (Orissa) 
of 1938 
April 25, 1938 
Mopamap Noor, J. 
RAJENDRA NARAYAN BHANJA 
DEO 
versus 
Chaudhuri CHINTAMANI MAHA- 
PATRA 
‘Criminal Procedure Code (Act V of 1898), 3s. 107, 
145-—-Delivery of possession by Civil Court—Pro- 
ceedings under s. 107 or 3.145, if can be started— 
Magistrate, when should proceed under either section 
Possession regained by judgment-debtor and being 
peacefully enjoyed when proceedings started—~In- 
ference to be drawn and presumption to start with 
stated—Decree-holder getting symbolic possession of 
gudgment-debior's zemindari property—Interference 
with possession by judgmeni-debtor — Proceedings 
by decree-holder' under a. 145,- if can be enter- 
tained—Possession--Actuat and symbolical posses- 
sion,. distinction betueen—Delivery of possession 
under Ciril Procedure Code (Act V of 1908), differs 
according to nature of possession and property— 
Legal effect of possession in any manner, whether 
same against judgment-debtor—Delivery of possession 
of wemindari property by®prociamation, whether 
actual or symbolical. 
A Magistrate in spite of delivery of possession 
by the Civil' ‘Court, has jurisdiction to start a case 
under s. 145, Criminal brocedure Code, No hard 
and fast rule, however, can be laid down. A 
Magistrate has discretion when there ig an appre- 
hension of a breach of the peace to choose either 
6. 145 or s, 107. It must be left to his discretion 
which particular section he chooses, Generally 
speaking, if the dispute arises immediately after 
the delivery of possession by the Civil Court and 
is between the parties to that delivery of posses- 
gion, the more appropriate step will be to bind 
down under s. 1U/, Criminal Procedure Code, the 
party who has been dispossessed by the Court, 
But ifthe delivery of possession is an*old one or 
the dispute is between a man who has been given 
possession and a man who was not dispossessed by 
- the Court, a proceeding under s. l4a, Criminal 
Procedure Code, will be more suitable. [Py 328, col. 2; 
p. 324, col. 1] 

Where a aecree-holdef is given symbolical posses- 
sion of.the judgment-debtor's zemindari _ property 
and he finds afterwards that his pussessidn is being 
interferéd with by the judgment-debtor und it 
tiates proceedings under s, lao, Criminal Procedure 

: Uode, tor retaining possession, the Magistrate can- 
not refuse to entertain proceedings on the ground 





thatthe Civil Court had not given actual possession ` 


to the decree-holder. 


If, however, circumstances show that the decree- 
holder or auction-purchgser has slept over his right 
: f 
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and has allowed the judgment-debtor to regain 
possession of the property and he is at the time of 
the proceeding in peaceful possession of it, the 
matter stands ona quite different footing. But in 
such cases the Magistrates must take it as an in- 
disputable fact, once delivery of possession is prov- 
ed, that on the day of the delivery ðf possession 
the party to whom possession was given was in 
possession as against the man who was party to 
that delivery of possession and was bound by the 
writ. He must start with the presumption that the 
state of things which existed on that day continu- 
ed to exist thereafter unless the contrary is egtab- 
lished. The judgment-debtor can only succeed if 
he establishes beyond doubt that he had completely 
ousted the man who was putin possession by the 
Court and was in peaceful possession ofthe property 
in dispute. [p. 325, cols. 1 & 2.] 

There is a distinction between actual possession 
and symbolical possession, a distinction without 
difference when the question arises between the 
parties to the delivery of possession but this dis- 
tinction has absolutely no place in the Code of 
Civil Procedure, The Code prescribes two kinds of 
delivery of, possession according tothe nature of 
the possession of the judgment-debtor. Ifthe prop- 
erty is in his direct possession, the delivery of pos- 
session ofit to the decre®@holder or auction-purchaser 
is to be under O, XXI, r. 35 or O, KAI, r. 95, If on the 
other hand, some tenants or other persons are in posses- 
sion of the property on behalf of the judgment- 
debtor, and they aie not liable to be dispossessed 
under the writ, the delivery of possession is to be 
under O. XXI, r. 36 and r. 96. The mannerof the 
delivery of possession is thus according to the 
nature of the possession of the man who is to be 
dispossessed and not that its effect in law is 
different as against the fudgment-debtor. But even 
if the property is in direct possession ofthe judg- 
ment-debtor, the mode of delivery will naturally 
vary according to the nature of the property as 
mode of possession of different properties vary. If 
the property is in actual physical occupation of the 
judgment-debtor, for instance, if the property is a 
house and the judgment-debtor is residing in it he 
must be dispessessed of it by being bodily removed 
from it and by putting the decree-holder or auction- 
purchaser in physical occupation of it. Butif the 
property ig zemendart or a tank or mineral rights 
in direct possession of the judyment-debtor, though 
the delivery of possession will be by ousting the 
judgment debtor from it, it is obvious that the 
judgment-debtor cannot be physically removed 
from it andthe decree-holder or sauction-purchaser 
put in physical occupation of it, In such a case, 
the delivery of possession is by proclamation that 
the deoree-holder ie put in possession. This deli- 
very of possession is not symbolical but actual and 
is us effective against the judgment-debtor as his 
physicai removal from a house, Kegarding third 
party, the matter stands on a different footing. lE 
he is rightly or wrongly physically removed from 
the property (that is, if he is dispossessed) and if 
he dies not take proper remedy in time, he will 
lose his right. But if the delivery of possession is 
purely formal in the senge that nobody las been 
physically ousted but that there has been a pro- 
clamation to that effect, he, if actuallyin possession, 
cannot be said to have been dispossessed, “Ram 
Prasad Ojha v. Bindeswart Prasad (2) and Mahabir 
Singh v. Emperor (3), referred to. fp. 524, cols. t & 2.1 


Cr. Ref. made by the Sessions , Judge, 


Cubtack, Sambalpur, dated February it 
1938. l 


. a: 


1939 


The Advocate-General 
Mahanty, for the Reference 

Mr, M. Subba Rao, against Reference. 

Mohamad Noor, J,—This is a reference 
by the Sessions Judge of Cuttack recom- 
mending that an order of a learned Magis- 
trate of Cuttack under s., 145, Criminal 
Procedure Code declaring the first party of 
a proceeding under that section to be in 
possession of the property in dispute, namely 
a tone quarry, be set aside. 

The facts are that the Raja Bahadur of 
Kanika held a mortgage of two estates of 
the opposite party. He sued on that mort- 
gage for sale of those estates, and beforea 
preliminary decree could be passed, the 
estate fell into arrears of Government 
Revenue. The Raja Bahadur applied to 
the Oourt where the mortgage suit was 
pending for an order to put him in posses- 
sion of the property under O. XXXIX, r. 9, 
Civil Procedure Oode, on the ground that on 
account of the default of the mortgagor in 
the payment of Governament revenue, the 
mortgaged properties were to besold. The 
Court passed an order under that rule and a 
writ of delivery of possession of the pro- 
perties in favour of the Raja was admittedly 
served or the locality from October 16 to 

‘October 18, 1936. Ib appears from the 

papers that the possession cf the Kachari 
of the estate was also given to him, and that 
-certain movables which were lying there 
were taken away by the men of the first 
party. After this delivery of possession 
commenced, the usual struggle of the 
judgment debtor to retain the property 
in spite of the possession given by the 
Court, and I regret that the Magistrates 
acted in a manner which, if left wonoticed, 
will encourage defiance of the decrees of the 
Civil Court and paralyze the administration 
of justice. 

The subject matter of the present pro- 
ceeding is a stone quarry, situated in one of 
the two estates, possession of which was 

` given by the Oourt to the second party. In 
February 1937, the servant of the Raja 
Bahadur approached the Magistrate with a 
complaint that his possession of the quarry 
was being: interfered with by the men of 
the first party who were ousted by the 
order,of the Court. At that time certain 
proceeding was pefiding before the learned 
Subordinate Judge before whom the mort- 
gage suit was beigg tried. The learned 
Magistrate thought that as the Raja 
Bahadur had complained to the Civil Court 
against the obstruction by the defendgnt of 
the puit (fisst party) who had also asked 
oy e 


and Mr P. 
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the Court to recall the delivery of possession, 
the Criminal Courts were not called upon 
to interfere. He observed that the Raja 
had nos been able to obtain “actual” 
possession. In my opininn the view taken 
by the lewned Magistrate was not correct; 
though I can appieciate his remarks that 
the Criminal Court shoald not interfere at 
a time when questions about delivery of 
Possession were pending before the Civil 
Court. Be that as it may, the learned 
Magistrate dismissed the complaint. The 
complainant then moved the learned Sessions 
Judge of Cuttack who dismissed the applica- 
tion, There are certain observations in his 
order, which in my opinion, show absolute 
misappreciation of the position of the 
delivery of possession by ihe Civil Oourt 
and as to what actual possession means, and I 
shall deal with it later. 

The complainant, however, moved this 
Court but did not press the application 
which was rejected. Afterwards the presant 
proceeding has been started, and the first 
pariy who was dispossessed by the Civil 
Court has been found to be in possession, 
The learned Sessions Judg: (successor of 
the learned Judge who dealt with the com: 
plaint) has recommended that the order of 
the learned Magistrate be set aside on the 
ground that in view of the order of the Civil 
Court he had no jurisdiction to start a 
proceeding under s. 145, Oriminal Procedure 
Code. No doubt there are a number of 
decisions to tnis @ffect and there are also 
my own observations in some cases that 
once there has been a delivery of possession 
by the Oivil Court, the Magistrate has no 
jurisdiction to start a case under s. 145, 
Oriminal Procedure Code. This view, howe 
ever, has not been accepted by the Full 


e Bench of the Calcutta High Oourtin Agni 


Kumar Das y. Mantazaddin (1) where the 


* majority of the learned Judges held that the 


Magistrate in spite of delivery of possession 
by the Civil Court, has jurisdiction to start 
a case under s. 145, Criminal Procedure 
Code, and this view has b&en adopted in 
sume later decisions of this Court. In my 
opinion nohard and fast rule can be laid 
down. sA Magistrate has discretion when 
there is an apprehension of a breach of the 
peace to choose either s. lidor s. 107. It 
must “be left to his discretion which 
particular section he choses, Generally 
speaking, if the dispute arises immediately 
after the delivery of possession by the Civil 


(1) 56 O 290; 113 Ind. Oas. 181; A IR 1928 Cal, 
610; 30 Or, L J69; 48 O LJ193 32 O WN1173 
(F B). ? 
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Court and is between the parties to that 
delivery of possession, the more appropriate 
step will be to bind down under s. 107, 
Oriminal Procedure Code, the party who 
has been dispossessed by the Court. But 
if the delivery of possession is an old one 
or the dispute is between aman who has 
been given possession and aman who was 
not dispcssessed by the Court, a proceed- 
ing under s. 145, Criminal Procedure Code, 
will be more suitable. Therefore I do not 
think that the ground of the want of 
- jurisdiction which has been taken up by 
the learned Sessions Judge can be support- 
ed. ButI think the order of the learned 
Magistrate cannot stand on a quite indepen- 
dent and stronger ground. The learned 
Magistrate, in my opinion, has approached 
the case from a wrong point of view, and 
has committed an error which is not very 
uncommon of drawing a distinction between 
actual possession and symbolical possession, 
a distinction without difference when the 
question arises between the parties to the 
delivery of possession and which distinction 
has absolutely no place in the Code of Civil 
Procedure. Being of opinion that the 
delivery of possession to the second party 
was symbolica], he expected him to prove 
that he got actual possession. Then having 
“held that his actual possession was not 
proved and that the first party had collected 
some -royaltiess he declared him to be in 
possession. ò 

Now the Code prescribes two kinds of 
delivery of possession according to the 
nature of .the possession of the judgment- 
debtor. If the property is in his direct 
‘possessicn, the delivery of possession of it 
to the decree holder or aucticn- purchaser 
isto be under O. XXI, r. 35 or OQ. XXI, 
T. 95. If on the cther hand, some tenants 
or other persons are in possession of the 
property on behalf of the judgment-debtor, 
and they are not liableto be dispossessed 
under the writ, the delivery of possession 
isto be under Ọ. XXI, 1.26 andy. 96. It 
will be noticed that the manner of the 
delivery of possession is according to the 
nature of the possession of the man who is 
to be dispcssessed and not that its effect in 

“law is different as against the judgment- 
debtor. But even if the property is ‘in 
direct possession ci the judgment-debtor, 
the mode of delivery will naturally vary 
acecrding to the nature of the property as 
mcde of possession of different properties 
vary. If the property is in actual physical 
occupation of the judgment-debtor, for 
instance, if the property is a°house and the 
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judgment-debtor is residing init, he must 
be dispossessed of it by being bodily 
removed from it and by putting the decreé- 
holder or suction purchaser in physical 
occupation of it. But if the property is 
zamindari or a tank or mineral rights in 
direct possession of the judgment-debtor, 
though the delivery of possession will be by 
ousting the judgment-debtor from it, it is 
obvious that the judgment debtor cannot 
be physically removed from it and the 
decree-holder or auction-purchaser put in 
pbyeical occupation of it. What the bailiff 
who is entrusted with giving possession can 
do is to go to the property and proclaim in 
the name of the Court that so and so has 
been dispossessed and so and so has been 
put, in possession of it. This delivery of 
possession is not symbolical but actual and 
is as effective against the judgment-debtor 
as his physical removal from a house. 
Such a possession may be called formal in 
the sense that there is no physical ousting 
of any individual but not symbolical. Even 
when the delivery of possession is under 
O. XXI, r. 36, orr. 96, i.e. when the pro- 
perty is in possession of some one on behalf 
of the judgment-debtor who is not liable to 
be dispossessed under the writ, tlfe service 
of the writ effectively dispossesses the 
judgment-debtor and he cannot interfere 
with the man who has been given possession: 
I explained this at great length in the 
judgments whichI gave in Ram Prasad 
Ojha v. Bindeswari Prasad (2) and Mahabir 
Singh v. Emperor (3). 

Regarding third party, the matter stands. 
ona different footing. lf he is rightly or 
wrongly physically removed from the pro- 
perty (that is, if he is dispossessed) and if 
he does not take proper remedy in time, he 
But if the delivery of 
„possession is purely formal.in the sense 
that nobody has been physically ousted 
but that there has been a proclamation to 
that effect, he, if actually in possession, . 
cannot be said to have been dispossessed. 
The learned Magistrate committed the 
same mistake which was committed by the 
learned Sessicns Judge when rejecting the 
revision application of a servant of the 
Raja Bahadur whose complaint was dis- 
missed. He had obseryed that theeRaja 
Bahadur in spite of getting symbolical dakhal 
dahan did not succeed in getting actual pos- 
session. Such observation and making a. 

(2) 18 PL T 321; 142 Ind. Cas, M6; A I R1932 
Pat. 145; 11 Pat. 165; Ind. Rul, (1933) Pat. 132. 

(3) A IR 1934 Pat, 565; 158 Ind. Oas, 591;, (1934) 
a Cas. 1218; 36 Or, LJ 146; 15 P L T819% 7R P 
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distinction of actual and symbolical defivery 


of possession as against a man whom a Court: 


ordered to be dispossessed has been, in my 
opinion, responsible for injustice in a 
number of cases. Some Courts having read 
the word symbolical possession in some 
decisions have used it without properly 
appreciating it. The Court gave the Raja 
actual possession. and ousted the first 
party. Ths view taken by the learned 
Séssions Judge, if analyzed, comes to this. 
If a Court gives possession by procla- 
mation, the possession is symbolical. 
The Criminal Court will not help him till 
he by his own resources obtains actual 
possession. He must obtain actual posses- 
sion by his own force (as I do not know 
how the Oourt can give actual possession 
of a zamindari except by proclamation). If 
this view be accepted, it will notebe possible 
to maintain the administration of civil 
justice and a law-abiding and peacefully 
living decree-holder who has got possession 
from the Court will be entirely at the 
mercy of his opponent, who believes more 
in the power of the sword than in the 
power of the pen. What is the remedy 
of a may who after having been given 
possession by the Court's peon, the nature 
of which I have dealt with, finds that his 
opponent relying upon his physical 
strength is obstructing him? How can he 
retain possession ? He runs to the Ori- 
minal Court and asks fer help in order 
to retain the possession. The Oriminal 
Court says: “Well, I shall help you only 
if you obtain actual possession. Court's 
delivery of possession was symbolical. Go 
and obtain possession first, and then I will 
help you.” 

He finds that he is dispossessed, He 
goes toCivil Court again, gets a decree and 
again delivery of possession in ths same 
form (as no other mode jis possible in 
cases Of zamindaris, etc.) and agaia the 
‘same thing will be repeated and the 
game will be played ad infinitum. 

In this case the Court ordered the Raja 
Bahadur to be pnt in possession under 
O. XXXIX, r.9. The order being against 
the first party, it must be taken’ to be as 
his effective dispossession ag itis admitted 
that the writ was served. In these zamin- 
dari properties, a man can only get formal 
possession by proclamation and afterwards 
it is for the Oriminal Oourt to help him in 
retaining ‘possession. 

Now if, however, circumstances show 
that the decree-holder or auction purcttkser 
Was slept over his yight and has allowed 
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the judgment-debtor to regain possession 
of the property andhe is at the time of 
the proceeding in peaceful possession of 
it, the matter stands on a quite different 
footing. Butin such cases the Magistrates 
must take it as an indisputable fact, once 
delivery of possession is proved, that on 
the day of the delivery of possession, the 
party to whom possession was given was 
in possession as against the man who was 
party to that delivery of possession and 
was bound by the writ. He must start 
with the presumption that the state of 
things which existed on that day continued 
to exist thereafter unless the contrary is 
established. The judgment-debtor can only 
succeed if he establishes beyond doubt 
that he had completely ousted the man 
who was put in possession by the Court 
and was in peaceful possession of the 
property in dispute. 

In this case it is impossible to hold on 
the finding of the learned Magistrate that 
the first party was able to completely 
oust the second party who was put in 
possession by the Court. The interval 
between the proceeding andthe delivery 
of possession was about ten months. The 
whole of this time may be called a period 
of struggle for regaining possession by the 
first patty. The second party cannot be 
expected to prove that after he was put 
in possession of. a strange estate, he at 
cnes brought every inch of it under his 
control in the face of the usual opposition 
of the man who has been ousted and of 
those of his tenants who stick to him for 
soma reason or other. Ths finding of 
the learned Magistrate is that in spite 
of delivery of possession, the first party 
had been able to collect some royalty. 
%Peliance is placed upon the fact that 
there was obstruction in February and 
March, and the Magistrate did not give 
help to the complainant who was a servant 
of the Raja Bahadur. I think neither of 
these facts constitutes a cemplete ouster 
of possession given by the Oourt; and if 
these facts be allowed to prevail, no decree- 


holder qr auction-purchaser will ever be 
able to remain in possession of the 
property given to him by the Court. 


There are very few cases in which there 
had not been a struggle by the man who 
has been ousted by the Court to retain the 
possession with the help of lathis or the 
tenantry who for reasons want to conti- 
nue loyal tohim. Spasmodic interference 
with the possession of a man does not 
constitute his dispossession. The circums. 
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stances under which the Oriminal Oourt 
can go beyond the delivery of possession 
by the Civil Court are absolutely absent. 
I therefore set aside the order of the 
learned Magistrate, declare the second 
party to be in possession of the. dis- 
puted property and forbid any interference 
“of. such possession till the order of a com: 
petent Court. 


8. Order set aside. 


PATNA HIGH COURT 
Civil Revision Petition No. 577 of 
January 18, 1938 
Mowamap Noor, J. 
RAMESHWAR LAL JAUNJHUNWALA— 
A UCTION-PURCSASER—PETITIONBR 
versus 
Musammat BUBDI—OLAIMANT— Opposite 


PARTY 
Rate cA cog be Code (Act 

r. 63, a. —AÁttachment o operty in execution 
—Claim under O. XXI, r. Ta P allowed- Suit by 
decree-holder under O. XXI, r 63, decreed on com- 
promise declaring property as judgment-debtor's and 
allowing him time for payment—Property sold on 
failure and sale confirmed—Title suit by claimant 
to set aside compromise decree, decreed and title suit 
of decree-holder restored and dismissed—Sale, if 
subsists against claimant—Court, whether can grant 
restitution to claimant under inherent power, 

_ Suit pas oom r. 63, Civil Procedue Code, 
18 & continuation of a claim preferred under 
O. XXI, r, 58. If the claim 45 disellowed and the 
property is sold, it must be held that it was sold 
subject tothe result of the decision in the suit which 
may be instituted: under O.XXI, r. 63, which in 
essence is an appeal against the eummary decision. 
of the executing Oourt. For instance, if a claim is 


disallowed and the property is sold 
the claimant successfully ag kak a jg 


obtains a reversalof the 
summary order and gets a declaration in his 


favour that the property which was attached and 
afterwards sold belonged to him, it will be travesty. 
of justice to hold that the sale which was held e 
subject to the result of the suit, subsists after the 


decree in the suit in which the claim of the third 
party is established, The same thing holds good 
in the converse case, 


Suppose the claim is allowed 
and decree-holdęr brings a suit and? the suit 
is decreed by the trial Court and during 
the pendency of the appeal by the claimant the 
property is sold, it cannot be said that the sale 
suba ake ee aoe of the third party js upheld 
y the Court of Appeal. Radha ish 
Kashi Lal (7), relied on, oe SEAN. 
The Courts must use their inherent powers to 
Testitute to innocent persons their properties of 
Ta they ae pean deprived by erroneous orders 
0: Curts. ar er ', 
ki E am Vv. Kedar Nath (2), 
' Certain property was attached b decree-hold: 
as belonging to their judgment-debtors. A pert 
preferred atlaim under O, XXI, r, 58, Civil Proce- 
dure Code, which was allowed apd thereupon the 
decree-holders instituted a title suit under O. XXI, 


1937 


V of 1908), 0. XXI, 
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r. 63, Givil Procedure Code. The suit was decreed - 
on compromise by which the property was declared | 
to be the'property of the judgment-debtors who was 
given time to pay up the decretal amount. On 
their failure to doso, the decree-holders executed. 
the decree and the property was sold. The sale 
was confirmed and the decree-holders withdrew the. 
decretal amount from the Court. In the meantime 
the claimant whose claim to the property under” 
O. XXI, r. 58, was successful, instituted a title 
suit, to set aside the compromise decree as fraudul- 
ent. The suit was decreed inthe presence of the 
aucticn-purchaser. The first title suit brought by the 
decree-holders was restored and was ultimately dis- 
missed. The claimant then applied for the restitution 
of the property which was granted by the Court. 
The auction-purchaser applied in revision: 7 

Held, that the Court could, under powers under: 
s. 151, Civil Procedure Code, restitute the „property: 
and the fact that the claimant could havé instituted, 
& regular suit for possession of the propérty was. 
no ground for the Gourt to 1efuse restitution of the 
property which was taken away from the innocent’ 
person under its orders. Jai Berham v. Kedar. 
Nath(2) and Hemendra Chandra Mullick v. Ballav. 
Devi (3), relied on. : 

[Case-law referred to.] ; ~ 

O. R. P. from an order of the Sub- 
sucess Bhagalpur, dated September 14, 
1937. 

Mr. G. C. Mukharji, for the Petitioner. 

Mr. K. N, Lal, for the Opposite Pariy. 

Order.—The petitioner who was. the 
anction-purchsser of a house in execution, 
of a simple money decyee has come up in 
revision against the order of the executing 
Court directing that the house be restored 
to the opposite party whose claim to the 
property has been upheld in a suit under 
O. XXIL r. 63. ‘Lhe facts have been very 
clearly statedin the judgment of the learn- 
ed Subordinate Judge and they are as 
follows: Ramcharan Prasad Sahu and 
ctbers wko had obtained a decree against 
Kalicharan Sahu and others attached a 
house as belonging to their judgment- 
debtors. Musammat Subdi, the opposite 
party preferred a claim under O. XXI, 
r. 56, Oivil Procedure Code, which was 
allowed on January 12, 1931, and thereupon 
the dectee-holders instituted a title suit - 
(Suit No. 108 of 1931) in the Munsif's Court 
of Bhagalpur under O. KAT, r. 63, Oivil 
Preeedure Code. The suit was decreed on 
compromise by which the house was dec- 
lared to be the property of the judgment- 
dettor who was given time to pay up the 
decretal amount. On their failure todo so, 
the decree-holders executed the decree and 
the house was sold and purchased by the 
petitioner. The sale wis confirmed and the 
decree-holders withdrew the détretal amount 
from the Court. In the meantime Musammat 
Subdi (or Sarbatia) whose claim to the 
property under O XXI, r. 58, was successfal 
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instituted a title-suit (No. 84 of 1933 of 
the Munsif’s Ovurt) to set aside the toms 
promise decree as fraudulent. 

Tae suit was decreed in the presence of 
the auction-purchaser, the petitioner. The 
first titlesuit brought by the decree-holder 
wasrestored and was ultimately dismissed 
by thie Court. The petitioner who by this 
time had obtained delivery of possession 
over the property, applied for refund of the 
purchase money. This was allowed by the 
executing Court: but this Oourt in Oivil 
Revision No. 46 of 1937 Rameshwar Lal v. 
Ram Charan, 178 Ind. . Oas 41 = (1) 
refused the refund on the application 
as it stood but directed the appli- 
cation to be amended and converted into 
an application for setting aside the sale, 
on the ground that the judgment debtor 
had no saleable interest in the property 
sold. This has been done, and the appli- 
cation is pending before the learned Sub- 
ordinate Judge. In tle meantime, Musam- 
mat Subdi, the opposite parly, applied for 
the restitution of the house. This has been 
granted and the petitioner has, as stated 
above, comeup in revision. The learned 
Advocate, for the petitioner has raised two 
points. Whe first is that s. 151, Civil Pro- 
cedure Code, under which the learned 
Subordinate Judge Was acted is not appli- 
cable. He has further contended that the 
remedy of the opposite party was to bring 
a regular suit for recovery of possession. 
He has indirectly argued that as the sale 
stands, the property could not be restored 
to the opposite party and that the opposite 
party ought to have objected to the deli- 
very of possession under O. XXI, r. 100. 
Tam unable to accept these contentions. 
It may be conceded that the opposite party 
ean sue for the recovery of the property ; 
put in my opinion this fact is no ground 
for the Court to refuse restitution of a pro- 
perty which has been taken away [rm an 
_{nnocent person under its orders. Itis a 
well-recognized principle l 

“that one of the first and highest duties of all the 


-Courts is to take care that the act of the Court does 
no injury to any of the suitors,” 

I. was pointed out by their Lordships of 
the Judicial Committee in Jai Berham v. 
Kedar Nath (2) at p 355* : 

“Tt ds the duty of the Oourt under s.144, Oivil 

(1) 178 Ind. Cas. 41;°A IR 1933 Pat. 447; 19P L 
T111; 11 R P 204;5 BR 49, 

(2) 49 TA 351; 69 Ind. Cas. 278; A I R 1922 
P O 268; 2 Pat. 10:42 L T 61; 32 ML T 10; 37 
CG LJ 351; 22 OW N 582: 44 MLJI735,21A L 
J 490; 25 Bom. L R 643; (1923) MW N 368,18 L 
W 8024P 0). a S 
R #Page af 49 1. A.—| Ed] Se ee ae 
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Procedure Code, to ‘place the parties in the position 
which they would have occupied but for such decree 
or such part thereof as has been varied or reversed.” 
Nor indeed doas this duty or jurisdiction arise merely 
under the said section. Itis inherent in the general 
jurisdiction of the Oourt to act rightly and fairly 
according to the circumstances towards all parties 
involved.” 

It may be argued that the observation 
of their Lordships referred to.a case in 
which the sale had been set aside, batin 
this case the sale stands. J shall presently 
deal about the effect of the decree in 
favour of the opposite party on the sale ; 
but apart from this it was held in this 
Court in Hemendra Chandra Mullick v. 
Ballavi Devi (3) that: 

“When a Court in consequence of its own erroneous 
order ousts the rightful owner from the possesssion 
of property which belongs to him and places another 
in possession, it is the action of the Oourt which 
causes the injury to the aggrieved party and it is 
to the Court that the latter is entitled to look for 
redress. No suit lies against the Court. The proper 
remedy ifthe case is not one falling within s. 144, 
Civil Procedure Ocde, is by exercise of the Court's 
inherent powers.” 


This case was exactly similar to the case 
now before me. There a claim under 
O. XXI, r. 58, was disallowed and the 
claimant instituted a suit under O. XXI, 
r. 63 and the sale was not etayed and the 
property was sold and purchased by the 
auction-purchaser who was given delivery 
of possession. It was held that though the 
case did not come under s. 144, Oivil Pros 
cedure Code, it was a prdper case for 
exercise of the inberent powers of the Court. 
The same view was taken in the Calcutta 
High Court in Sufal Chandra v. Surendra 
Nath (4) and by the Allahabad High Court 
in Amba Lal v. Ramgopal Madhoprasad (5). 
In the last case the decree-holder auction- 
purchaser was allowed restitution of the 
purchase money when the property pur- 
*chased by him was held in a separate 
proceeding not to be belonging to the 
judgment-debtor. The fact that a suit is 
maintainable is no ground for refusing 
redress when wrong has been done under 
the orderof the Court. The learned Advo- 
cate for the appellant has relied upon a 
decision of the Madras High Court in 
Alagasundaram Pillai v. Pichuvrier (6) and 
laid stees on this pagsage : A 
“The resort to inherent powers may be justified 
(3) AI R 1933 Pat. 564; 149 Ind. Oas. 1171;6 R P 
5 . 


695. 

(4) 60 O L J 44; 154 Ind. Cas. 411; A I R 1935 Ual, 
90; 7 RO 447. 

(5) 55 A221; 144 Ind. Oas. 492; AI R 1933 AIL 
218; (1933) A L J 60; Ind. Rul. (1933) All. 438. 

(6) 52 M 899; 120 Ind, Cas. 567; A I R 1929 Mad. 
757; 57 M L J 381; 30 L W 429; Ind. Rul. (1930) Mad, 
23, ° 
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in-a case of gross injustice where the party has no 
other remedy, - But here the party has his remedy by 
way of suit.” 

-But in this case the right of the opposite 
party to the property has already been 
-establisted in a suit and the Court which 
sold the preperty is bound to take notice 
of the decree and act accordingly. Then 
the facts of the Madras care were different. 
There the question was whether an appli- 
cation under O. XXI, r. 100, which was 
dismissed for default could be restored 
under the inherent powers of the Oourt. 
It was held tbat it could not. ‘There was 
no question of any property having been 
taken away under an erroneous order of 
the Court. But in this case the property 
was taken away under the order of the 
Court and then there was a decree which 
established. that the property was of the 
opposite party and not of judgment-debtors. 
As I have already said before, the Privy 
Council has definitely laid down that the 
Courts must use their inherent powers to 
restitute to innocent persons their proper- 
ties of which they have been deprived by 
erroneous orders of the Courts. The learn- 
ed Advocate, however, contended that the 
opposite party ought to have objected to 
the delivery of possession under O. XXI, 
r. 100. Itis obvious that she could not do 
so. The compromise decree which was 
ultimately held to be fraudulent, stood in 
her way. That decree declared the property 
tobe belonging to the jadgment-debtor. 
Any objection by the opposite party to the 
delivery of possession would have been 
fruitless. 4 


I have already referred to the judgment 
of the learned Judge of this Court in Civil 
Revision No. 45 of 1937 Rameshwar Lal v. 
Ram Charan, 178 Ind. Oas. 41 (1) which was 
decided on August 25, 1927, in which the 
order of the executing Court for refund of 
the purchase money to the petitioner was 
set aside and his application was ordered 
to be amended so ag to make it one for 
setting aside thesale on the grcuhd that 
the judgment-debtor had no saleable 
interest in the property. ‘The learned Advo- 
cate has therefore argued that as tha sale 
Rubsists, the property aannot be restitated 
to the opposite party. It is not necessary 
for me to discuss the correctness of* the 
decisicn of my learned brother. The ques- 
tion cf the refund of purchase money stands 
ona different footing. If the sale has been 
confirmed and it subsists, O. XXI, r. 93, 
may be use@ against the order of- refund 
of money cn the ground that the refund 
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can only be granted when a sale is set 


aside under r. 92. It may, however, be 
argued on the other hand that while r. 92 
bars suits for setting aside an order con- 
firming or setting aside a sale, there is no 
express bar to an order of refund of the 
purchase money, though there is some force 
in the contention that purchase money 
cannot be refunded as long as the sale 
subsists. 

It may, however, be argued that the effeet 
of the decision of a suit under O. XXI, 
r. 63, is that the sale stands cancelled auto- 
matically. This was the view taken in 
Radha Kishun Lal v. Kashi Lal (7). In 
this case after the cinfirmation of the sale 
a third person sued the auction-purchaser 
end a judgment debtor for a declaration 
of his title to the property and for posses- 
sion and obtained a decree. It was held 
that the effett of the decree in favour of 
the third person was io set aside an exe- 
cution sale and revive the decretal debt 
and that no fermal order for setting aside 
the sale was necessary. The learned Judge 
of this Court in the case referred to above 


was of opinion that this case was decided ' 


on the facts of itsown. But I fail to find 
out any distinguishing feature.* I am 
aware that the correctness cf this decision 
was left open in the Full Bench decision 
of this Court in Surendra Kumar Singh 
v. Sri Chand Mahata (8). The learned 
Judges who decided this case distinguished 
the facts of Radha Kishun Lal's case (7), 
from the facts of the case before them. 
Dhavle, J., who delivered the judgment 
of the Fall Berch, after referring to the 
observations of Mullick, J. in Radha 
Kishun Lat v, Kashi Lal (7), said as 
follows: 

“This view has been critized in Madras in view 
Sf the finality of the execution proceeding between 
decree-holders and judgment-debtor. But it is not 
now necessary to examine its soundness, for in the 
present case there is no adjudication in the pre- 
sence of the decree-holder and the judgment-debtor 


which could be taken to have the effect of setting the - ` 


sale aside.” 

We are not concerned in adjusting the 
rights of the decree-holder vis-a-vis the 
judgment-deblor and the auction purchaser. 
We are concerned with the rights of a third 
party. Suit under O. XXI, r. 638 is a con- 
tinuation of a claim prefered under O. KAL, 
r, 58. 
property is sold, it must be held that it 
was sold subject to the result of the decision 

(7) 2 Pat. 829; 76 Ind. Oas. 927; AI R 1924 Pati 


273;5P L T 345. . 
18) 16 Ẹ LT 908; 160 Ind. Oas. 1049; AIR 1936 


Pan 97; i5 Pat. 308;2 B R 271;8 R P 405 @ B). 
5 : 


If the claim is disallowed and the. 
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in the suit which may be instituted under 
O. XXI, r. 63, which in essence is an appeal 
against the summary decision of the execut- 
ing Court, For instance, if a claim is 
disallowed and the property is sold and 
afterwards the claimant successfully obtains 
a reversal of the summary order and gets 
a declaration in his favour that the properly 
which was attached and afterwards sold 
belonged to him, it will be travesty of 
justice to hold’ that the sale which was 
held subject to the result of the suit, subsists 
after the decreein the suit in which the 
claim of the third party is established. 
-Thesame thing holds good in the converse 
case. Suppose the claim is allowed and 
decree-holder brings a suit and the suit is 
decreed by the trial Court and during the 
pendency of the appeal by tLe claimant the 
property is sold; can it be said that the 
sale subsists after the claim of* the third 
party is upheld by the Court of Appeal ? 
The same was the pésition in this case. 
The claim was allowed, but under a coms 
promise decree which was ultimately set 
aside, the property was held to be that of 
the judgment-debtor and it was by virtue 
of this decree that the property wae sold. 
If this detree was ret aside and in the 
suit of the decree holder under O. XXI, 
1. 63, it was held tiat the property did 
not belong to the judgment-debtor but to 
the third party, can it be said that the 
sale subsists? Be that as it may, as I have 
said, 1 am not concerned whether the 
opposite party is entitled to-refund of the 
money without setting aside of the sale. The 
effect of the decree in the suit of the decree- 
holder under the O. AKI, r. 63, was that the 
property was held to be of the opposite 
party and the sule, whatever may be its 
effect between the auction-purchaser and the 
decree-holder or the judgment- debtor, has 
not affected the property so far as tha 
opposite party is concerned; and, as I have 
said, under the circumstances the Court is 
bound to exercise its inherent powers and 
Testore the property from whom it has been 
wrongly taken away. The applicition is 
rejected with costs, hearing-feetwo gold 
mohurs. ° A 

‘B. Application rejected. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 451 of 1936 
Febroary 14, 1939 
Yorke, J. 

NATHA —Puaintirs —APPELLANT 

versus 

THAKUR AND ANoTagR—DEFENDANTS— 

REPON DENTS 

Limitation Act (IX of 1908), Sch. I, Art. 44 
—Property of minor sold by natural guardian—No 
suit to set aside sale brought by minor within three 
years of attaining  majority—Subsequent transfer 
by ex-minor, of same property—Assignee, if can sue 
for possession—Transter of Property Act (IV of 
1882:, ss. 120 to 132, 6 (el\—Transfer of property of 
minor—Minor not suing to set aside transfer within 
limitation after attaining majority—Subsequent 
transfer by him of same property to another~ 
Whether transfer of actionable claim—Whether 
transfer of immovable property—Whether mere right 
to sue, 

Where property of minor is sold by his natural 
guardian and nosuit is brought bythe minor to 
set aside the sale within three years of his attain- 
ing majority, the subsequent assignee or vendee 
from the ex-minor cannot have any higher rights 
than those which his own assignor would hive had, 
and asthe right of the minor was limited to a 
suit within three years of the attainment of majori- 
ty a suit filed by the assignee or vendee for posses- 
sion of the property transferred more than three 
years after the attainment of majority by the minor 
must fail on the ground that the right to sue has 
come to an end with the expiry of that period Han- 
mant Gurunath Kulkarni v. Ramappa Lagameppa 
Tlager (1), referred to, Backchan Singh v. Kamta 
Prasad (2), held dissented from in Dip Chand v, 
Munni Lal (3). [p. 331, cols. 1 & 2.] , 

An actionable claim so far as can be inferred 
from ss. 130 to 13? of the Transfer of Property Act, 
cannot include a righte in immovable property. [p, 
331, col. 2.] , , 

Where immovable property ofa minor is trans- 
ferred by his guardian and the minor after attain- 
ing majority does not institute a suit to seb the 
transfer aside but subsequently transfers the same 
property to third person, such a transfer is not of an 
actionable claim and cannot be a transfer of im- 
movable property because the minor not having in- 
stituted a suit within limitation ceases to have any 
fights in the property which he is capable of trans- 
ferring. At the best such a transfer is of a mere 

"right to sue which is prohibited by s. 6(e}and a 
suit for possession cannot be based on such a 
right, 


S. O. A.eagiinst the ordeg of the Civil 
Judge of Barabanki, dated August 31, 1936, 

Mr. S. C. Das, for the Appellant. 

Mr. B, K. Dhaon, for the Respondents. 


Judgment.—This sis a second appeal 
from a judgment ofthe Oivil Judge of Bara- 
banki “upholding the order of the Munsif 
of Bara Banki who had dismissed the plain- 
tiff Natha’s suit for Possession of a house 
situated in mohalla Gularia Garda of Bara- 
banki town. 

The facts are quite simple and” free from 
dispute. The house in qaestion originally. 
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belonged to one Ckeda who dies leaving a 
widow Musammat Gulaba, anda son, Thakur 
defendant No. 1 said to have been born 
in July 1912. On April 24, 1930, 
Musammat Gulaba as his natural guardian 
sold this house to one Sheo Parsan Singh, 
who was benamidar for Dhani defendant 
No. 2 of the present case, for Rs. 150. On 
May 5, 1932, Sheo Parsan transfered this 
house to Dhani fora nominal consideration 
of Rs. 100. On the assumption that 
Thakur was born in July 1912, he would 
have become major in July 1930, and he 
would have had available to him a period 
of three years within which he must file a 
Suit to set ‘aside the transfer of the house 
made by his mother purporting to act as his 
guardian.- Thakur never instituted any 
suit. at all, but on September 9, 1935, 
executed a sale-deed in favour of the plain- 
tiff Natha whereby he purported to transfer 
the same house to the plaintiff for Rs. 200. 
The plaintiff, having failed to obtain pos 
session of the house, instituted the present 
suit on November 2, 1935, for possession. 
The defences pvt forward were that 
the transfer made by Musammat Gulaba 
was for legal necessity and therefore that 
transfer could not be avoided. This 
defence was negatived by the trial Court 
and is not now for consideration. The 
second defence put forward was that the 
suit was barred by limitation under Art. 44 
of the Indian Limitation Act as not having 
been. instituted within three years of the 
attaining of majority by Thakur. This 
plea was upheld by the trial Court. When- 
the cage came to the lower Appellate Court, 
the learned Civil Judge remarked that 
though exception was taken in the memo- 
randum of appeal to all the fiudings of the 
trial Judge that were against appellant, 
only two of the findings were actually® 


challenged in the argument of the appeal. » 


In the first place it was csntended that 
Musammat Gulaba did not act on behalf 
of her son when she executed the deed of 
sale in favour ef Sheo Parsan Singh. On 
this point he held that there was no force in 
the contention which did not appear to have 
taken before the trial Judgein the form in 
which it was urged before him. He pointed 
out that in the sale-deed Musammat Gulaba 
described herself not only as the widow of 
Cheda but also as the mother and natural 
guardian of Thakur minor. It was, there- 
fore, clear that she made the transfer as the 
mother and natural guardian of Thakur, 
and in doing so, was acting on his behalf. 
Learned Oounsel bas not taken this point 
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again and he concedes that the transfer 
must be taken to have been so made on 
‘Thakur's behalf bit was voidable on a suit 
by Thakar instituted within three years of 
his attaining majority as provided by Art. 44 
of the Second Schedule of the Indian Limie 
tation Act. 

The second point taken before the lower 
Appellate Court was that Art. 44 of the 
Limitation Act was not applicable. The 
learned Civil Judge remarked (and that 
is of course clear) that this was not a suit 
by the ward to set aside a transfer made 
by the guardian but a suit by the ex-ward’s 
transferee, and he held that it was difficult 
to hold that Art. 4£ applied to the present 
case, but he proceeded to decide the case 
on another ground, namely that after the 
sale by Musammat Gulaba nothing was 
left tothe minor in the shape of aright or 
title in the property. In effect what he was 
saying was that as the transfer by Musame- 
mat Guiaba was not void but only voidable, 
the transfer was a good transfer unless the 
ex-minor could show grounds for its being 
avoided. It would follow that if the minor 
took no steps to get the transfer avoided 
within three years from his attaining 
majority, then under the provisions of s. 28 
ofthe Limitation Act, the right to the pros 
perty would be extiwguished and hence 
when Thakur purported to make this trans- 
fer of the property to the plaintiff he was 
transferring something which he did not 
possess. Putting the case at iis highest, 
he considered that what was transferred wag 
a mere right to sue andsuch a transfer was 
prohibited by s. 6 (e) of the Transfer of Pro- 
perty Act, hence the plaintiff had obtained’ 
no interest in the property by his 
sale-deed and was not entitled to 
maintain his suit for possession. 

Learned Counsel for the appellant first 
argued the question as to whit article of 
the Second Schedule of the Limitation Act 
was applicable to the present case. He 
very naturally accepts the finding of the ` 
lower Appellate Oourt that Art. 44 was not 
applicable, and he contends that the article 
applicable is either Art. 120 which provides 
tnat for a suit for which no periad of limi- 
tation is” provided elsewnere in this 
Schedule. The pericd of limitation is six 
years from the date when the right to sue 
accrues, or it is Art 144, the residuary 
article in cases of suits for possession of 
immovable .property. He has, presstd the 
point that Art. 144 is the article applicable, 
and in support of that contention has relied 
on Hanmant Gurunuth Kulkarni v. Ramage 
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pa Legamappa Ilager (I. T. R. 49 Bom. 309), 
(1) in which it was held that Art. 44 of the 
Limitation Act could nos apply to an 
assignee from the minor who had attained 
majority, and on Bachchan Singh v. Kampa 
Prasad and others (1. L R. 32 All. 392 (2) 
in which it was held that: 

“in the case of asuit to set aside an alienation of 
the plaintiff's property made during his minority 
by his guardian, the limitation applicable is as 
prescribed by Arti 144 of the Second Schedule of 
the Limitation Act.” 


.On further examination, however, it has 
come, to light that another Bench cf the 
Allahabad High Court has dissented from 
this latter case in -Dip Chand v. Munni 
Lal and another (A. I. R. 19243 Allahabad 879 
(3).in which it was keld that Art. 4t is 
applicable in every case in which a 
ward on attaining majority impugns the 
transfer made by his or hex guardian 
during his or her minority, and it 


was further held that there is no warrant: 


for restricting the application of that arti- 
cle to cases of transfers made by a 
certificated guardian, and that the word 
“gnardian” is of general import and 
includes natural and testamentary guardians 
and guardians appointed by Court. Bach- 
chan Singh’s case has also been 
dissented from by the High Courts of 
Calcuta and Lahore in cases which it is 
in the circumstances unneceseary for me 
to quote. 5 

_Asto the Bombay case to which I hav 

just referred, that was also a case of a 
suit by an assignee from the minor who 
nea attained majority, and it was held 
that: 

“the claim not having been filed within 12 years 
from the date of alienation by the guardian so fur 


asthe plaintiff was concerned, the claim was time- 
barred.” 


. It is clear, therefore, that although the 
Bombay High Court did not regard a 
suit by the assignee as coming wilhin-the 
scope of Art. 44, they were in no way 
‘prepared to give the assignee any 
advantage from that fact. It seems to me 
that whulever view may be taken as to the 
specific applicability of Art. 44 of the 
Limitation Act, one point is clear, namely 
that the plaintiff as assignee ôr vendee 
from the ex-minor cannot have any higher 
rights than those which his own assignor 
would have had and as theright of the 
minor | was limited to a suit within 


}) 49 B 309; 86 Ind. Cas. 879; 27 Bom. L R Bil; A 
IR 1925 Bom. 292. 
: (2)33 A 392; 5 Ind, Cas, 585;7 A L J 337, 

(3) A. IR 1929 All. 879; 192 Ind, Gas. 680; (1929) A 
179 1248; Ind. Rul. (1930) All. 280; 52 A 110, ` 
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three years of the attainment of majority 
a suit filed by the assignee more than three 
years after the attainment of majority by 
the minor must fail on the ground that the 
right to sue has come to an end with the 
expiry of that period. 

The suit was, therefore, rightly dismissed 
by the learned Munsif and the appeal 
might also have been dismissed by the 
lower Appellate Court for the same 
reason as that given by the trial Court. 

In these circumstances it is scarcely 
necessary for me to consider at any length 
the furtter questicn raised as to whether 
the learned Uivil Judge was right in 
holding that the plaintif was not 
entitled to maintain the suit since all 
that he had obtained by his purchase was 
a mere right to sus. Learaed Counsel for 
the appellant contends that what was 
transferred to him was not a mere right 
to sue but an activnable claim, and he 
hag referred to Chap. VII ofthe Transfer 
of Property Act relating to transfers of 
actionable claims and specifically tos, 130 
of the Act. On a consideration of that 
section, however, it appears to me that 
learned Counsel has put himself on the 
horns of adilemma. He has himself argued 
that whal was transferred was nob a 
mere right to sue to recover the property 
but the property itself. An actionable 
claim onthe other hand so far asI am 
able to infer from ss. 130 to 132o0f the 


“Transfer of Property Act cannot by any 


stretch include a right in immovable 
property. According to Mulla’s Transfer 
of Property Act, l i 

“actionable claims include claims recognised by the 
Court as affording grounds for relief either. 

1, As to unsecured debts, or 

2. As to beneficial interests in movable property 
®ot in possession, actual or constructive whether 


present or future, conditional or contingent”, 


In the old gs. 13i the definition of 
“actionable claim” had been held to 
cover suits relating to immovable property 
also, bute it is said by Mulla in these 
noes that 

“all these difficulties have been removed by the 
amended definition. Debt secured bya mortgage of 
immovable property or by a pledge of movable pro- 
perty are excluded from thadefinition. These arenow 
transfers not of claims to property but of the 
property, itself.” 

‘That is to say when learned Counsel at 
the same time tries to urge that this 
is.a transfer of the property itself and 
a transfer of an actionable claim, he is 
putting forward a self contradigtory pro- 
position. To my mind it is quite clear 
that the plaintiffs’ transfer from Thakur: 
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was. not a transfer of an actionable 
claim, and it could not be a transfer of 
immovable property because the minor 
transferor, nothaving himself institated a 
suit within the pericd of three years 
provided by Art. 44, had ceased to have 
any rights in the property which he was 
capable of transferring. The lower 
Appellate Court was therefore right in com- 
ing to the conclusion that at best the trans- 
feron which the plaintiff's suit was found 
was not a transfer of anything more than a 
right to sue and was, therefore, without a 
right to sue and was therefore without 
effect in view of the bar of s. 6 (e) of 
the Transfer of Property Act. 
On this view the plaintiffs’ 


suit was 


rightly dismissed by the lower Appellate. 


Court. There is no forcein the present 
appeal which also fails and is dismissed with 
costs. 


B Appeal dismissed, 





PATNA HIGH COURT 

Criminal Reference No, 43 of 
1938 
November 14, 1938 
VARMA, J. 
B. B. BISWAS 
| versus 
MUGHIRAVE MAHATA AND OTHERS 


Criminal Procedure Code (Act V of 1888), 8. 117 
—Magistrate refusing to take action under 3. 147— 
High Court, if can order him to initiate such pro- 
ceedings. . 

The High Court cannot order a Magistrate to 
initiate proceedings under s. 147, Criminal Proce- 
dure Oode, or under any of the preventive sections 
of that Code when hehas refused to take action 
thereunder. The Magistrate is responsible for the 
peace of the district and when he says thatit is 
not a proper case under s. 147, Oriminal Procedure 
Oode, and, therefore, no action is necassary, it is 
not competent for the High Gourt to interfere with 
such an order, In re Manikyam (2), Nirpendra 
Chandra v Sasadhar Saha (3 , In re Kali Prosunno 
Roy (4) and Tilokt Roy v. Emperor ©, relied on. 

Reference made by the Sessiofs Judge, 
Manbhum-Singhbhum, dated September 
24, 1038. 

Mr. A. R. Kazimi, for the Referegce. 

Mr. M. K. Mukherjt, against the Refer- 


ence. 

Order,—This is a reference by the 
Sessions Judge of Manbhum-Singhbhum re- 
commending that : 

“the order passed by the Magistrate on June 16, 
1938, should be set aside and the Magistrate 
directed to inquire into the allegations made in the 
petition of the Manager of the Sijua Colliery and 
to dispose of the matter according tp law.” 
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The learned Sessions Judge has sum- . 
marized the facts as follows: It appears 
thit Messrs. ‘Tata [ron and Steel Co, Ltd., 
have got a colliery in Mouza ijua which 
is called Sijua colliery. There are inclines 
in the mauza for working out the colliery. 
One drain which brings down water from 
the north to the south passes between 
inclines Nos. 8 and9 of the Sijua colliery 
and it runsinto a-tank called Obhoudhuri- 
bandh situate on plots Nos. 90 and 91 sof 
Mauza Sijua having an embankment on 
its southern side. The Company have got 
lands adjoining the Cnoudhuri-bandh. 
In 1933 a case under s 147, Criminal 
Procedure Code, was filed by the Manager 
ofthe Sijua colliery against Muchiram 
Mahata and others of Mazua Sijua. That 
case was compromised and the most 
important term of the compromise was 
that thesevond party, that is, Muchiram 
Mahata and others, will open a passage 
in the western cornér of the embankment 
sufficiently large so as not to cause 
water to enter into or accumulate on 
the land of the colliery and that if the 
water passage is closed for any reagon, the 
second party will open it and on their 
default the first party will get opened 
through the help of the Ovurt. On May 
14, 1938, the Manage? made a conplaint 
against Muchiram Mahata and others that 
the flow of water through the passage 
mentioned in the compromise had been 
stopped and prayed for proceedings to 
be drawn up under s. 147, Criminal 
Procedure Code. A Police enquiry. was 
directed andon receipt of the Police 
report the learned Magistrate passed the 
following order on June 16, 1938: 

“Report seen. The report refers to a previous 
compromise between the parties. The compromise 
patition is on record. Paragraph 2 of the petition 
deals with the obstruction of the drain which was 
existing at thetime, Paragraph 3 made provision for 
future obstructions. This paragraph clearly shows 
that the petitioner can have the drain cleared only , 
through Oivil Oourt. This is all the more patent 
because no mandatory order under any of the pre- 
ventive sections can be pazsed. Hence, 1 find that 
this is not a proper ease under s. 147, Criminal 
Procedure Code, and therefore, no action is necessary, 
The petitioner may have his grievances re-dressed 
in proper Odurt.” 

I may mention at once that the frans- 
lation by the learned Magistrate of adalat 
as Civil Court seems to be erroneous 
because as has been , chserved by the 
learned Sessions Judge, adalat may be a 
Criminal Oourt also. It is against the 
above order of the Magistrate that the 
company moved the learned Sessions 
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Judge whohas made the recommendation 
in the terms mentioned in the beginning 
of this judgment. Reference has been 
made tothe case in Ram Dhan Puri v. 
Barhamadeo Lal (1), and I am struck 
by thesimilarity of the facts of that 
case to those ofthe case in hand. But 
on the merits itis apparent that in the 
case referred to the Magistrate had taken 
steps under s. 147, Criminal Procedure Code, 
whtreas in the present case the Magistrate 
has refused to initiate proceedings under 
the section as prayed for by the Manager 
of the Sijua colliery. Tbe question, there- 
fore, is whether the view taken by the 
learned Magistrate that the order asked 
for was of a mandatory nature was 
correct in view of the distinction pointed 
out in the case reported in Ram Dhan 
Puri v Barhamadeo Lal (1) that when 
aright has been given by a Court of 
competent jurisdiction the removal of any 
obstructicn in the enjoyment of that right 
amounts to an ancillary order and 
does not amount to a mandatory order. 
The real question, however, is whether 
the High Court can order a Magistrate to 
initiate proceedings under s. 147, Crimi: 
nal Procedure Code or under any of the 
preventive sections of that Code when he 
has refused to take action thereunder. 
The Magistrate- is responsible for the 
peace ofthe district and when he says 
that it is not a proper case under s. 147, 
Oriminal Procedure Oode, and therefore, 
no action is necessary, is it competent 
for the High Court to interfere with such an 
order ? 
Iam of opinion that the High Oourt 
cannot order a Magistrate who has refused 
to take action under any of the preventive 
sections of the Criminal Procedure Code to 
take such action. I may refer to the 
decisions in'In re Manikyum (2) and 
Nirpendra Chandra v. Sasadhar Saha (3). 
‘This principle was laid down as early 
as 1875 in In re Kali Prosunno Roy (4), 
Mr. Kazimi, appearing in support ofthe 
teference, has drawn my attention lo the 
decision ig Tiloki Roy v. Emperor (5), 
where deprecating the practice ofta District 
(1) IOP L T 376; 121 Ind. Cas. 461; A IR 1929 
Pat, 351; (1929) Or. Cas, 153; Ind. Rul. (1930) Pat. 
157; 31 Or. L J 247. 
s (A I R1918 Mad. 164; 43 Ind, Cas. 95; 19 Cr. L 
(3) A'I R.1929 Cal. £05; 125 Ind. Cas. 750; (1929) 
Cr." Cas, 574; 31 Cr. LJ 923; 50 O L J 287;34 O 
W N 82; Ind. Rul. (1930) Cal, 622. , 

(4) 23 W-R 58 Cr. 
sie? 2 P L Ve 392; 68 Ind. Cas, 34; AIR 108! Pat. 


. . . 


PEUL OHAND-NEM GIAND FIRM Ù. AGGARWAL BATTERY MPG, CO. 


. 


| 


(LAH) - 333 


Magistrate ordering a Subordinate Magis- 
trate to draw up proceedings under s. 145, Ori- 
minal Procedure Code, it was held that the 
order of the District Magistrate directing the 
Sub-Divisional Magistrate to substitute 145 
proceedings for 144 was certainly wrong, 
but asthe Sub-Divisional Magistrate had 
already drawn up proceedings in that 
case, it was not interfered with by this 
Court. In fhis case also the Magistrate 


did not draw up proceadings under 
s. 147, Criminal Procedure Code and this 
Court in view of the decision referred 


to above would not order that such pro- 
ceedings should be initiated. If the 
Magistrate finds that there is an apprehen- 
sion of a breach of the peace, he will 
no doubt dispose of the matter in 
accordance with law. In the result, the 
reference is discharged. 
8. Reference discharged. 





LAHORE HIGH COURT 
Second Civil Appeal No. 242 of 1938 
June 6, 1938 
Beoxertt, J. 
Erru PHUL CHAND-NEM OHAND— 
PLaINTIFF—APPELLANT 
versus 4 
AGGARWAL BATTERY MANUF AC- 
TURING Co.—Darenpgnt— 
RESPONDENT 
Principal and agen? — Contract between plaintiff, 
agent of match factory and defendant, for sale of 
matches—Defendant required to pay for goods before 
he was allowed to sell them—Profits of sale going to 
defendant — Defendant held not agent of plain- 


if. 

Plaintiff, an agent of a match factory, made a con- 
tract withthe defendant for the sale of the matches. 
Under the contract, the defendant was required to pay 

efor the cases of matches before he was allowed to 
sell them. The profits from sale were apparently to 
go into his own pocket but the 
silent on this point: 

Held, that the agreement with the defendant. wag 
intended to confer upon the latter only the position 
of a favoured buyer and the defendant was not an 
agent of th plaintiff. Hope Prudhomme & Go. v. 
Hamel & Horley (1), Ex parte White, Inre Nevill (2) 
and Suryaprakasaraya Mudaliar v. Matheson's Coffee 
Works (3), referred to. 

The ngain testto decide whether a person selling 
goods supplied by other isghis agent, is whether such 
person 1s supposed to be selling his own goods 
when the time forsale comes or whether he is supe 
posed to be selling the goods of his principal, for the 
liability of an agent to render accounts is based on 
the assumption that he is dealing with money or goods 
entrusted to him. E 

5. C. A. from the decree of the District 
Judge, Delhi, dated February 1, W33. i 

‘Mr. Vishnu Datta, for the Appellant, 

Mr. Bishen Narain, for the Respondent. + 
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Judgment.—The plaintiff holds an 
agency under a Company in Caleutta for 
the sale ofa certain brand of matches. In 
order to further the sale of these matches, 
the plaintiff entered into an agreement 
with the defendant on January 18, 1936. 
Under this agreement, the defendant under- 
took io sell not less than fifty cases a 
month, in return for which he was to 
receive a commission of Rs.“2 per case, 
together with a bonus or rebate in ascord- 
ance with the terms fixed by the Company 
in Calcutta, The matches were to be sup- 
-plied direct from Calcutta. But the actual 
‘form of dealings between the parties was 
that the defendant received supplies only 
on' payment of the invoice value of the 
goods, the payment being made either to 
a Bank or to the plaintiff himself. Pur- 
chases of matches were also made direct 
from the plaintiff, but tbis is said to have 
been an arrangement independent of the 
agreement. The plaintiff has now sued the 
defendant for rendition of accounts as an 
agent. Having regard to the actual course 
of dealings between the parliee, however, 
both the Courts below have cometo the 
conclusion that the true relation between 
the ‘plaintiff and the defendent was not 
¿that of principal and agent but of seller 
and purchaser. In coming to this conclu- 
sion, they have placed reliance on certain 
remarks made by the Privy Council in Hope 
Prudhomme & Co. v, Hamel & Horley (1), 
with regard to the trend of modern business 
in this respect. On this view the plaintiff 
would not be entitled to demand an account, 
‘and the suit has accordingly been dismissed, 

If regard is had to the written agree- 
ment alone, it will fit in equally well with 
an ordinary contract of agency, since no 
mention is made of the manner in which 
the goods are to be sold, and it might be 
assumed that the intention of the parties” 
was to defer payment for the goods until 
they had been sold, which would be the 
ordinary coursg of an agency bysiness. It 
seems, however, clear from the evidence 
that this was never the intention of the 
parties, The wording of the agreement does 
not exclude the possibility of a diferent 

* intention. Ifthe inttntion was that the 
defendant should pay for the goodg before 
they were sold, the: agreement would not 
constitute an agency in the ordinary legal 
sense but -would merely be a method of 
favouring a particular buyer. The fact that 
the word.'‘agent’’ is often used in a loose 

(1) ALR 1925 P O 161; 88 Ind. Cas, 307;49M 1; L 
R 6 A (P O) 129; 300 W N 794 (PO), 
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senge, which does not attract to itself all 
the legal implications of the term, appears 
tn have received judicial notice for the first 
time in Hx parte White, In re Nevill (2), a 
case which was followed in Suryapra- 
kisaraya Mudasiar v, Mathesows Coffee 
Works 21 Ind. Cas. 322 (3). Ii is to be 
observed, however, that both these cases 
were concerned only with relations of a 
supposed agent to a third party, whereas 
in the present instance we have to deal 
with relations between the supposed agent 
and a person appointed. It ia quite possible 
that the person may stand in the position 
of a principal towards a third party and 
yet stand in the fiduciary position of an 
agent towards the person under whose 
instructions the goods are being sold. 

The main test, it seems to me, is whe- 
ther the so-called agent is supposed to be 
selling his” own goods When the time for 
sale comes or whether he is supposed to be 
selling the goods of his principal, for the 
liability of an agent to render accounts is 
based on the assumption that he is dealing 
with money or goods entrusted to him. In 
the Ohancery case, the agent was: not ex- 
pected to pay for the goods until he had 
sold them although he then beeame tke 
purchaser, and he could reasonably . be 
Tegatded as an agenfup to this point. In 
the present instance, the defendant had to 
pay for the gocds before he was allowed 
to sell them and it would be diticult “to 
say that he was ever entrusted with any- 
thing for which he was liable to account. 
The profits from sale were apparently to 
go into his own pocket and the agreement 
is again silent on this point. oe, f 

The only argument advanced to support 
the proposition that the property in the 
goods was to remain with the plaintiff is a 
reference in the agreement to godown rent, 
This is a provision which would more 
naturally arise in a true contract of agency, 
but [ do not think itis altogether acon- 
sisteot with the position of a favoured 
buyer. It seems clear fromthe course of 
dealings that the deféndant~ was entitled 
to treat the goods as his own from the 
moment that he paid for tuem amd was not 
expected to account for tne profits made 
by selling. In this connection it is perfinent 
to examine the relief°waich the plaintitt 
claims. So far asi have been able to dis: 
cover in tne course of arguments, ib is not 
suggested that the defendante should make 


(2) (1871) 6 Ch. A 397; 40 LI BK 73; 24 L T 45; 19 
W R488. . . 
(3) 21 Ind. Cas. 322; l4 M L T 249, © e 
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over the profiis from the sale of m‘ktches 
less hbis fixed commission, as he would 
have to do under a true contract of agency, 
but the plaintiff simply requires certain 
information which will enable him to claim 
concessions from his own principal. ! do 
not think that this is what is meant by an 
agent's liability to account. 

In this connection it is to be observed 
that the written agreement reads cn the 
face of it as, though the defendant was 
being appointed a sub-agent on behalf of 
the Company in Calcutta, in which case 
the plaintiff would not be able to sue in 
his own name. In order to meet this objec- 
tion, the plaintiff has been forced to take 
up the position that the agreement was 
one between himself and the defendant as 
principle and agent. His difficulties appear 
to have arisen frem this cause, since the 
carrying out of many of the terms in the 
agreement is dependent on his relations 
with the Company in Calcutta. His own 
relations with the Company may have 
been those of an agent : but it seems to me 
that his agreement with the defendant was 
intended to confer upon the latter only the 
position of a favoured buyer. . For these 
reasons I dismiss the appeal with costs. 


S. Appeal dismissed. 





PATNA HIGH COURT 
Criminal d. an No. 33 of 
1938 


July 27, 1938 
| JaMEs, J. 
BACHU SINGH anp otuses— 
PETITIONERS 
Lersus 
EMPEROR—Opposite Party 
Penal Code (Act XLV of 1880), 8. 
. stationed higher up stream obstructing flow ~Party 
on lower level cannot take law in its hands 
“* though impulse to breach of peace may be strong— 
District Magistrate rescinding order passed under 
s. 144, Criminal Procedure Code (Act V of 1898) 
—It is nota license to commit trespass or riot. 

Although the impulse toa breach of the peace 
may be very strong when there is not enough water 
to go round and a party stationed higher up the 

-channel is obstructing the flow; yet the accused 
cannot be permitted to take the law into their own 
hands by committing »iot. . 

The order of the District Magistrate rescinding 
an order passed under s. 144, Oriminal Precedure 
Code, gannot properly be treated as a license to com- 
mit criminal tgespass ; still less as a license to riot. 

Cr. R. P. from a decision of the Sessions 
Judge „of Gaya, dated April 9, 193s, 
gnodifying an order of the Magistrate,” First 
Olass, Gaya, dated January 25, 1938. 
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Mrs. Dharamshila Lall, for tbe Peli- 
tioner. 

The Government Pleader, for the Crown. 

Order.—A pyne known as Neera 
Nala fiows through Taraunchi village to 
Dadhpa on the north in Gaya District. 
The water of the pyne is used for irriga- 
tion purposes in both villages. The maliks 
of Dadhpa contribute one-half of the cost 
of the upkeep through Taraunchi and the 
whole of it in Dadhpa. In the fard-ab- 
pashi it is recorded that the people of 
Taraunchi are entitled to make a grandi 
at plot No. 131 of Taraunchi for replensh- 
ing anatural reservoir which is plot No. 157 
of the village. During last September 
and early October, the people of 
Tarauncbi had erected this grandi at plot 
No. 131 thereby obstructing the flow of 
water to Dadhpa village. There was ap- 
prehension of a breach of the peace, 
which led the Sub-Divisional Magistrate 
to issue an order under s. 144 of the 
Code of Criminal Procedure, prohibiting 
the people of Dadhpa from cutting the 
grandi in Taraunchi. There was an appeal 
to the District Magistrate who, on Octo- 
ber & rescinded the order of the Sub- 
Divisional Magistrate remarking that after 
recent rains there would be no danger of 
a breach of the peace. Seven days after 
this a number of men of Dadkpa set out 
armed with lathis and other weapons to 
cut the grandi ih Tarauochi. They were 
opposed by sume men of Taraunchi whom 
they overpowered and on whom they in- 
flicted several injuries. The petitioners 
now before the Court were placed on their 
trial charged under s: 147 of the Indian 
Penal Ocde, with rioting with the common 


e Object of cutting the grandi in Taraunchi, 


147—Party* 


and under s. 325, or s. 323 with causing 
hurt to one or other of the four injured 
men of Taraanchi. The petitioners were 
convicted, and by the final order of the 
Sessions Judge they were sentenced. each 
to threé months’ rigorots imprisonment 
under s. 147, while for the convictions 
under s. 323, no separate sentence was im- 
posed.e 

Mrs. Dharamsbila*Lall on behalf of thes 
petitioners argues that the common object 
set fcrth in the charge ought not to be 
regarded as unlawful, because the men of 
Dadhpa shculd be regarded as having 
had a right tocut the grandi. Two wit- 
nesses who were examined op behalf of 
the defendants stated~ that it had been 
customary after the Taraunchi grandi had 
been standing for five or seven days for 
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the Dadhpa people to cut it in order to 
bring water to their own village. Mrs, 
Lall points cut that neither the trying 
Magistrate nor the Sessions Judge has 
made any reference to this part of the 
evidence of these two witnesses; and it 
is suggested that if this part of the evi- 
dence had been considered, the decision 
might. have. been different. The learned 
trying Magistrate discussed the evidence 
of these witnesses touching the actual 
occurrence and I do not know that it can 
be .said: that. he must have forgotten what 
these. witnesses said. merely because he 
makes no specific mention in his judgment 
of this part of their evidence. Both the 
trying Magistrate: and the Sessions Judge 
have come to the conclusion that the 
Dadhpa people had no right to enter into 
Taraunchi and to cut the Taraunchi 
grandi and that by entering in Taraunchi 
-to do this, they formed themselves into 
an unlawful assembly. The Record of 
Kighis mentions that no pardbandi has 
been fixed for the exercise of the rights of 
the villagers of these two villages, and 
it would be difficult to hold that the 
learned Sessions Judge and the learned 
Magistrate were wrong in finding that 
they had no right to destroy the Taraunchi 
grandi by force. 

The District Magistrate, w2en rescinding 
the order under s. 144 -had advised the 
men of Dadhpa to apply under s 38 of 
the .Private Irrigstion Works Act, but 
‘Mrs. Lall points out that the withdrawal 
of the order probibiting them from cut- 
ting the grandi was treated by the men 
of Dadhpa as granting permission to do 
this. Indeed it would appear likely that 
this would be the effect of the rescinding 
:of the order under s. 144, but the order, 
-of the District Magistrate could not pro- 
perly be treated as a license to commit ° 
‘criminal trespass; still less as a license to 
riot. 

- The learned Sessions Judge ip discus- 
sing the compficity of individuals mention 
that all the seven men convicted by the 
‘trying Magistrate had been mentioned in 
the first information report. Mys. Lall 
“ points out that two” cf these men, Beel 
Ganreri and Sita Ram Singh, were not 
mentioned in the trst information report 
which was lodged by Prekash Koeri. This 
“was a mistake of the learned Sessions 
Judge, but the witness Natu Koeri 
‘identified e Beel Ganreri and Sita Ram 
‘Singh as persons who assaulted him, while 
‘Karoo Dusadh also gave evidence that he 


. 


BRORETRY OF STATE V. ALLAHABAD BiNK LÊD. 


(ALL) 18010 


was, assaulted by Beel Ganreri. I can 
quite understand that the impuls? to ‘a 
breach of the peace may be very strong 
when there is nct enough water to go 
round and a party stationed higher up the 
channel is obstructing the flow; ‘but these 
petitioners could not be permitted to take 
the law into their own hands in this way: 
andthe sentences cannot be.régarded as 
severe. NAN res aes 

I cannot interfere‘in: this case” and -the 
petitioners must surrender to their bail to 
serve out the unexpired portions of their 
sentences. 4 i 


> 


5. Order accordingly. 


amma 


ALLAHABAD HIGH COURT 
First Civil Appeals ae: 93, 94 and 96 of 
. 1935 
August 5, 1938. 
Harrigs AND Misra, JJ. 
SEORETARY or STATE— .- 


APPELLANT 
VETSUS Man oi 
ALLAHABAD BANK, Lro., CAWNPORE 
f —RESPON DENT 


Land Acquisition Act (J of 1894), s. 18—Refer- 
ence under--District Judge holding that he has no 
jurisdiction to entertain reference—Appeal, if lies 
from such decision—Appeal, if can be treated as 
revision—Government, whether bound to claim 
acquisition} of land also on whish building is 
standing—Notice issued to owner of building making 
it clear that Government intends to acquire whole 
interest of owner but Gorernment denying that 
owner hag interest in site—Owner claiming interest 
in site also—Matter must be decided by Collector 
first and then by reference to District Judge—Dis- 
trict Judge cannot refuse such reference, 

Where on a reference being made by the Collector 
under s. 13, Land Acquisition Act, the District 
Judge holds that reference is not competent and 
that he has no jurisdiction to entertain it, no 
appeal lies from his decision but the appeal pre- 
ferred can-be treated as aa application in revision. 
Makhan Lal v, Secretary of State (1), followed. > 

In order that proceedings under Land Acquisition ' 
Act, should be taken, the Government are bound 
to acquire the land, thatis to say, they cannot 
claim to acquire buildings only; they are bound to 
claim the acquisition of the whole interest of the 
owner of the buildings, lt is open tg the Govern- 
ment to, demy that the owner has any interest in’ 
the land as opposed to buildings, but inorder to 
bring the proceedings within the Act, the Govern- 
ment would have to make a claim to ali the in- 
terest of the ownér ofthe buildings whatever that 
might be. : 

Where the Government has served notice on the 
owner of certain buildings making it clear that 
the Government intends to acquire the whole ‘in- 
terest ofthe owner, though they deny that the 
owne% has any interest ım the site, the” owner 
of the buildinge may clem an interest in the sige 

. e ` e 
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and, if he does, the matter must be decided in 
the first place Ly the Oollector and thereafter sby a 
reference tothe District Judge under s. 18 of the 
Act, The District Judge cannot refuse to entertain 
the reference on the ground that as the Government 
have in effect acquired only the buildings and not 
the land forming the site cfthe buildings, the re- 
ference to him was not competent. Makhan Lal v. 
Secretary. of State (1), followed, Jogesh Chandra v. 
Secretary of State (2), relied on. 

Mr. S. K. Dhar, for the Appellant. 

Messrs: P: L. Banerji, 8. N. Katju and 
Ram Nath Seth, for the Respondent. 

Harries, J.—These are three connected 
appeals against a judgment of the learned 
District Judge of Cawapore directing that 
three references under the Land Acquisi- 
-tion Act should ‘be returned “inasmuch 
as he had no jurisdiction to deal with 
them. - The facts which gave rise to this 
litigation may be shortly stated as follows: 
On November 4, 1933, -.the Government 
notifed the owners of ‘five ° bungalows 
situate atthe Cantonments at Oawapore 
that they were going:to acquire the same. 
Bungalows -No,'20 and 71 were owned 
by.the, Allahabad. Bank, Ltd., who are the 
respondents in -First Appeal No. 93 of 
1935. Bungalow No. 43 was owned by 
Kali Charan ‘and Jagannath who are 
respondénis in First Appeal No. 94 of 
1935. Bungalow No. 26 was owned by 
Kishori Lal who fs the respondent in 
First Appeal No. 9% of 1935. lhe Govern- 


ment also notified their intention to 
acquire No. 37 which was owned by 
Sital Prasad and others, Sital Prasad 


and others are respondents in another 
first appeal, namely First Appeal No. 95 
of 1935; but we are unable to deal with 
this appeal to-day by reason of the fact 
that Sital Prasad has died and the 
names of his representatives have not yet 
been brought on to the record. 


The owners of these bungalows claimed ° 
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bungalows had no interest whatsoever in 
the land. Accordingly they were awarded 
no compensation for the land. They were 
admittedly the owners of the buildings and 
varying sums were awarded to tha four 
owners. 

The owners being dissatisfied with the 
awards of the Collector, applied for refer- 
ences to the learned District Judge under 
s. 18, Land Acquisition Act, 1894, and in 
these references, the four owners make it 
clear that they were claiming an interest 
in the land as opposed to the buildings 
and that they were aggrieved by the ‘fact 
that the Collector had not awarded them 


any compensation in respect of their 
alleged interest in the land. In due 
course the matiers came before the 


learned District Judge who disposed of the 
four cases in one judgment. All the 
parties agreed that the learned District 
Judge had jurisdiction to deal with the 
references, but the learned District Judge 
has rightly pointed out that jurisdiction 
could not be given tohim by consent of 
the parties. He considered the question 
of jurisdiction and eventuaily held that as 
the Government in effect acquired only 
the buildings and not the land forming 
the site of tae buildings, the references to 
the learned District Judge were not 
competent, and accordingly he had no 
jurisdiction to entertain them. He, 
therefore, directed that the references 
should be returned, and it is against that 
judgment that the present appeals have 
been brought. 

A preliminary objection was taken by 
Mr. riare Lal Banerji on behalf of the 
respondents thatno appeal lay in these 
cases and Mr. Dar on behalf of the Secre- 
tary of State for India. in Council has to 
concede that such isthe case. The matter 


that they were not only owners of the build-* is concluded by a Full Bench decision of 


ings, but were also interested in the 
. Sites of-the buildings. Tne Allahabad 
Bank claimed that they were permanent 


lessees, waereas the other owners claimed 
that they were either perpetual tenants 
or licensees under a license which 
could not“ be revoked. Howeyer it is 
Clear that all the four owners of the 
bungalows claimed to be interested not 
only in the builditgs but in the land form- 
ing the site of the buildings. in due course 
four gases were -registered before the 
Opilector and on March 5, 1934, the Collector 
gave his awards. The Oollector held that 
the sites of these bungalows belonged to 
éhe Goverwment and that the owners of the 
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‘Makhqn Lal v. 


this Oourt, namely Makhan Lal v. Secretary 
of State (1). Mr. Dar, however, asks us to 
treat these appeals as applications in 
revision’and Mr. Piare [sal Banerji on 
behalf of the respondents has no objection 
to such a course being followed. In 
Secretary of State (1), 
to which we have referred, the Full Bench, 
treated the appeal as a revision and we, 
therefore, entertain these proceedings not 
as appeals but as applications in revision. 
It hus been strongly urged by Mr. Dhar 
on behalf of the appellant that the learned ` 
District Judge had jurisdiction to entertain 
(1) 56 A 656; 148 Ind, Oas. 617; ATR 1931 All, 
260; (1934) A L Je32; 6 R A784 (F B) 
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these references and he places great 
reliance upon- the Full Bench case in 


Makhan Lal v. Secretary of  State(\) to 
which we have ‘already referred. In 
that case the Local Government decided 
to acquire apiece of land, which was 
described in the notification as situate 
in District Cawnpore, Pargana Cawnpore, 
village Civil Lines, area 2 acres and odd 
with buildings thereon, for purposes of 
extending the G. N. K. School, Cawnpore. 
In the notification, in the remark column, 
the following was stated : 

“The land required is Nazul land occupi- 
ed by buildings owned by a private 
person.” The owners of the buildings 
situate on theland claimed to be tue 
proprietors of the land as well or in the 
alternative to be permanent lessees of 
the landifit was found that the land 
was still in the ownership of the Gover- 
ment. The Collector acting under the 
provisions of the Land Acquisition Act 
decided that the land belonged to the 
Government and that the applicant's 
interests in the sites were limited to those 
of tenants-at-will and that they were enti- 
tled to compensation only for the buildings 
which stood on the land. ‘lhe applicants 
beiug dissatistied with that decision asked 
for a reference under s. 18, Land Acquisi- 
tion Act, but when the matter came before 
the learned District Judge, he heid that he 
had no jurisdiction to entertain the refer- 
ence and directed that it Should be returned. 
The Full Bench of this Court held that in 
the circumstances of that case, tue District 
Judge had jurisdiction and should have 
entertained the reference. At p. 6Uo* et seq 
learned Judges dealt with this point at 
length and cunsidered the numerous cases 
which had previously been decided and 
they eventually held that in that particulaf 
case though the owners were eventually+ 
only given compensation for the buiidings, 
yet ıı was a prcceeding for the acquisition 
of land, and thereiore, a relerence could 
properly be made to the District Judge. 

“Ab p. 667* they observe : 

“On behalf of the Secretary of State it has been 
argued that in this panicular case what was 
sought tobe acquired was not thesite, mamely the 
land, but only the bwildings thereon. ln cur 
opinion this argumentis nov correct, Firstly, it 
would not be open to the Local Goverament to 
acquire anything apart from the land, and secondly, 
as a matter of tact, the notification indicates that 
what was sought to be acquired was land. Me 
have quoted the notification, and we may point cut 
that the word “land” cleaaly appears on the face 
of it. Theanotification begins with the words “the 
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land designated below”, and under this notification, 
appeais a specification of the land. 

if we look at ss.4and 6, Land Acquisition Act, 
we find that what is to be.acquiredis land, and 
nothing apart from the land. lf the argument of 
the learned Counsel forthe Secretary of State were 
correct, the opinion of the officers of the Secretary 
of Statethat acertain site-belonged tothe Secre- 
tary of State would be conclusivefor the purposes 
of Land Acquisition Act. Itis always open to the 
Secretary of State to declare in the notification 
that the Secretary of State claimed the. land 
as Nazul, and thisis what has been done in this 
case. Persons who are interested in disputing she 
title of the Government to the land: would be 
entitled to raise objections before the Oollector, 
and then before the District Judge, and to have a 
determination of the question of title on the 
evidence,” 


From the above it is clear that the view 
of the Full Bench was that in order that 
Proceedings under the Act should be 
taken, tne Government were bound 10 
acquire the land, that isto say, they could 
not Claim to acquire buildings only, they 
were bound to claim the acquisition of the 
whole interest of the owner ot the buildings. 
lt was open tothe Government to deny 
that the owner had any interest: in the 
land as opposed to buiidings, bat in ordér 
to bring the -proceedings within the Act, 
the Guvernmeut would have tg make a 
claim to ail the interest of the owner of the 
buildings whatever fhat might be. The 
learned Judges point out that in the parti- 
cular nolification in tgat case the 
Government purported to acquire the land 
and, according to the definition of “land” 
in tne Land Acquisition Act, land includes 
buildings. ‘Lhe Government, therefore, in 
the noutication gave notice that they 
intended to acquire the whole interest ot 
the owner of the buildings, tnough they 
denied that the owner ot the buildings 
had any interest in the site, When such 
a nolice 18 served, the owner of the 
buildings may claim an interest in the 
sile anu, if ne does, the matter must be 
decided in the hrst piace by tue Collector 
and thereaiter by a reference to the: 
District Judge under s. 18 of the Act. 
We can find no distinction ot any kind 
between tue present cases and the Full 
Bench case to wuich we have referred. In 
the caseg before us the notifications were 
ciearly notuncaycns to acquire the land. 
‘ue notincations to tae Ailanabad “Bank 
tor example ale printed at pp. 137 and 
198 im we paper-buox of irsi Appeal 
No, Y3 of 1959. ‘Ine opening paragraph of 
the notice at p. 18d is as follows: : 

“Whereas it is the intention of Government to 
appropriate land tothe extent and for the purpose and 
in the Village yor town as the case may be), names 
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below, this is to give notice to you that you are 
required to appear personally or by agent, at the 
office of the Collector, OCawnpore, before Mr, A. D. 
Banerji, on January 22, 1934, and to state the nature 
of your interest inthe land, theamount and particulars 
of your glaim to compensation for such an in- 
kere and your objection (if any) to the measurement 
made , 

It is also stated in the notices that the 
bungalows concerned are bungalows 
Nos. 20 and7! and that the area of land 
im acres is 4.15 and 7.62, respectively. 
Further it is stated that the purpose for 
which the land is required is for building 
houses for Cantonment officials. ‘Ihe 
notices served upon the respondents in 
the other appeals were in similar terms. 
These notices make it clear that the 
Government proposed to acquire the land; 
in short, to acquire whatever interest the 
respondents had in the property. ‘There 
is one distinction of fact bttween the 
present cases and the Full Bench case. 
In the Full Bench case the Government 
had stated inthe notice that the land was 
Nazul. land and therefore their own 
property.. In the. notices in the present 
cases the Government do not state that 
the landis solely their property. We do 
not attath much importance to this 
distinction of fact but, if tbe distinction 
is of any importante, it makes the present 
cases. even stronger than the Full Bench 
case. ‘The form of the notices in the 
present cases makes it clear that the 
Government was going to acquire the 
whole of- the” respondents’ interests and 
it gave the respondents an opportunity 
to claim in respect of whatever interest 
they might have in theland. ‘Those were 
matters which, accordiig to the Fall Bench, 
should have been decided in the first 
Place by the Collector and then by a 
reference to the 
Oollector did decide the disputes and in” 
our judgment the learned District Judge 
. Should have entertained the references, 

The learned Judges in their judgment 
in the Full Bench case refer wita approval 
to the case in Jogesh Chandra v. Secre- 
tary of State, 48 Ind. Oas. 702 (2). 
In that case a notice was given to the 
appellant under the Land Acquisition Act 
and the appellant claimed an interest in 
the land. ‘he Odilector denied that the 
appellant had any interest in the land 
and held that the.land belonged solely to 
the Government. Compensation was award- 
ed to the appellant merely for buildings 
and trees upon the land, and thereafter the 
p 48 Ind, Jas. 702; A IR 1919 Oal. 724; WOL J 
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appellant brought a regular suit in the 
Jivil Courts to claim compensation for 
the land which had been taken. A Bench 
of the Calcutta High OConrt held that a 
regular suit would not lie in the Oivil 
Court and that the appellant’s only remedy 
was a reference under s. 18, Land Aquisi- 
tion Act, to the Oourt of the District 
Judge. If, in that case, the appellant's 
only remedy was a reference to the 
District Judge, obviously the District 
Judge was bound to entertain such a re- 
ference. Thereis no distinction between 
the facts of the Calcutta case and the 
present cases and as we have stated, the 
Calcutta case was in terms approved of in 
the Full Bench of our Court. ~. 

The learned District Judge considered 
the effect of the Full Bench case in 
Makhan Lal v. Secretary of State (1), butin 
our view he has not appreciated the 
Teasoning contained in the judgment. He 
appears to have thought that the Full 
Bench case did not cover the facts of the 
present cases. He stresses one observa- 
tion of the learned Judges that land 
only can be acquired, but he overlooks 
tLe fact thatin that particular case the 
notification itself stated that the Govern- 
mént claimed ths whole interest in the 
land and further that the Oollector had 
held that the owner of the buildings had 
no interest in the land whatsoever. In 
our judgment, hese cases are entirely 
covered by the Full Bench cass to which 
we have referred and consequently wa 
are bound to hold that’ the learned 
District Judge had jurisdiction to enter- 
tain these references. The order directing 
these references to be returned cannot 
therefore be sustained. It has been 
contended by Mr. Dar on behalf of the 
appellant that we should decide the 
question as to whether the respondents 
have or have not any interest in the sites 
of thesa bungalows. In our judgment we 
have not the material before us, neither 
can we go into the question of values. 
We troat these appeals as revisions and 
we cannot go into the facts, and that 
being “Bo, we think the proper course isto 
set aside the order of the learned“ 
Distrigt Judge and to remand the cages to 
the Oourt.of the learned District ‘Judge to 
be re-heard and determined according to 
law. 

We, therefore, allow First Appeals Nos. 93, 
94 and 96, set aside the judgment and 
orders of the learned District Judge and 


remand these cases to the Oourt of the 
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learned Judge to be reheard and deter- 
mined on the merits. ‘Ihe parties will 
be at liberty. to adduce fresh evidence. 
The costs of these appeals and of the 
proceedings in the Court below will abide 
the event. The appellant is entitled to 
the return of the court-fee in these three 
appeals. 
s. Order accordingly. 





MADRAS HIGH COURT 
Civil Revision Petition Nos. 499 and 500 of 


1936 
September 30, 1938 
ABDUR RARMAN, J. 
K. N. V. SUBBANAGALU NAIDU— 
PETITIONER 


versus 
O. R. BALANAGAMAYA CHETTIAR 
AND CTHERE— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 3—Scope— Person haring interest in continuance of 
suit and claiming to be legal representative of 
deceased plaintiff, although discovered not to be so, 
making application bona fide for being made plaintiff 
-- Application comes under O. XXII, 1.3, and saves 
suit Jrom abating. ` 

There is nothing in the words of r. 3, O. XXII, 
to suggest that an application under this mle can 
be made only by one who is a legal representative 
of the deceased plaintiff. It is sufficient if the 
application in fact purports to bring on record 
persons thoughe wrong persons, as plaintiffs. 
Mallapragadu v. L. Viraragava Row (3), relied on. 

Where an application is Made bona fide by a 
person who is interested in the continuance of 
the suit and who prays to be made a second plaint- 
iff claiming himself to be the legal ` representative 
of the deceased plaintiff, such an application will 
fall under O. XXII, r, 3, and will prevent the suit 
from abating, although afier full enquiry such an 
applicant does not turn out to be the legal repre 
sentative. 


CO, R. Ps. from the orders of the Subt 
Judge, Madura, dated March 18, 1936. . 

Mr. K. 5. Champakesa Ayyangar, for 
the Petitioner. 

Messrs, N. Srinivasa Ayyangar and C. R. 
Ta TOYS Chettiar, ior the Respon- 

ents. 


Order.—The facts which have led up to 
this revision may be briefly tclde A suit 
(B C.S. No. 363 of 4935) was bled by one. 

. Kuppuswami Mudaliar against Subbana- 
galu on the basis of a prc-note on "July 14, 
1934, in the Court of Small Causes at 
Madura. The plaintif died on August 26, 
1935. He was survived by a widow and a 
minor soy, lt appears that after the plain- 

_ fis death Balanagemiah, the respcndent 

` in this revisicn, had purchased the whole 
of the outstandings of the business belong- 
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ing to the deceased plaintiff. He had, there- 
fore, applied on November 4, 1935, to be 
made a second plaintiff in the suit on the 
ground of that purchase (I. A. No. 313 of 
1935). Objection was takenon behalf of 
tne defendant, who is the petitioner before 
me, that Balanagamiah had no locus standi 
to make the application as the alleged sale 
of the chose.in action should have been in 
writing (s. 130, Transfer of Property Act). 
Before this petition was disposed of, a 
second application (I. A. No. 875 of 1935) 
was made by Balanagamiah on Decem- 
ber 14, 1935, to add the minor son of the 
deceased plaintifi as a defendant in the 
suit under O. I, r. 10, Civil Procedure 
Ccde. A third application was filed by the 
same respondent on February 10, 1936, to 
set aside the abatement (I. A. No. 54 of 
1936). Alè these applications were decided 
by cone order on March 18, 1936, under 
which I. A. No. 313 of 1935 was accepted, 
But by a curious mistake another order 
was separately passed on the date, which - 
gives no reasons and in which I. A. No. 313 
of 1935 is stated to have been rejected. 
After reading both the orders I can only 
refer this mistake to some clerk in the 
office who has, without fully appreciating 
the order made by the learned Subordinate 
Judge on March 18, 1936, in which he had 
given fuli reasons for accepting this and 
oiher applications, drafted a separate 
order dismissing I. A. No. 313 of 1935 
which was signed by the learned Sub- 


. ordinate Judge unconsciously. A feeble 


attempt was made on behalf of the peti- 
tioner before me to show that this applica- 
tion (I, A. No. 313 of 1935) was rejected 
but the very fact that he has come up in 
revision shows clearly that he was tully 
conscious of the error committed in the 
office and was not misled by that mistake. 
As l have stated above, the learned Sub- 
ordinate Judge accepted all the applications 
on March 1s, 1936, and the defendant has 
consequently ceme up in revision. 

‘the main points taken on behalf of the 
petitioner are: (i) that the application 1. A. 
No. 313 of 1935 made under UeXXU, r. 3, 
Oivil rrocedure Ocde, was not competent 
(a) as the respondent had no right tg make 
il, (b) asit was not made with the object 
of bringing the deceased Plamtifi's son on 
the record as his legal representative but 
with the cbject of making nimselfa second 
Plamufi and (ii) that tue application, l. 
A. ho. 375 of 135, was made under O. l 
r. 10, Civil Procedure Ccdee to add the 
minor son of the deceased plaintiff as a 
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defendant in the case and could not be 
considered to come within the scofe of 
O. XXII, r.3, Civil Procedure Oode. It 
has therefore been contended that neither of 
these applications fulfil the requirements of 
law and should have been dismissed. Before I 
Proceed to examine the legal question raised 
by ths learned Counsel for the petitioner, 
it would be beiter to ascertain the nature 
of Balanagamiah’s petition (I. A. No. 313 
of 1935) in the first instance. This petition 
was made by him with the object of bring- 
ing himself on the record as a leg il repre- 
sentative of the deceased plaintiff. But if 
this prayer is analysed, it would resolve 
itself into two prayers, the first one being 
to bring a legal representative of the de- 
ceased plaintiff on the record and the second 
one being that he may be regarded to be 
the legal representative of the deceased 
plaintiff. 4 

The question then isif this application 
could be presented by-Balanagamiah under 
the provisions of O. XXII, r. 3, Civil Pro- 
cedure Code. Oonfining my attention to 
the relevant words in the rule, so far as 
this case is concerned, it provides that 
where a sole plaintiff dies, the Court on an 
applicatton made in that behalf shall cause 
the legal representative of the deceased 
Plaintiff to be madé a party and shall pro- 
ceed with the suit. -There is nothing in 
these words to suggest that an application 
under this rule can be made only by one 


‘who isa legal representative. At times it 


may be necessary even for a defendant to 
make such an application and it cannot be 
disputed that the application made by the 
defendant would prevent the suit from 
abatement. It was decided by a Division 
Bench of the Allahabad High Court in 
Kedar Nath v. Bissimillah Bzgam (1), that 
the right to make an application under” 
O. XXII, r. 3, is not confined to the heirs 
of a deceased plaintiff but it could be 
exercised even by adefendant or a respond- 
ent who was interested in doing so. IE 
that be so, why should tha right to make 
an application of this nature be necessarily 
confined to those who are on tha record as 
Parties to the suit and. to those who are 
ultimately found to be real legal representa- 
tives of the deceased ? Why should not an 
application by a person who claims to be 
a legal representative, although he does 
not turn out to bs one after full enquiry, or 
by him who claims to have an interest in 
the continuance of the suit be held ta be 


ae TR 1926 All. 156; 90 Ind. Cas. 72; 24 AL J 
. e 


. e. 
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such as would not allow the suit to abate ? 
Whether a person is a legal representative 
of the decessed is very often a question of 
some nicety and not free from difficulty. It 
is quite possible to conceive of cases where 
a persia may be held to be one by the 
Court in which the application was made 
in the frst instance but a different view 
may prevail on appeal. If such happans to 
be the case, can it be said that the suit 
should be held to have abated, as soon as 
a decision is arrived at by an Appellate 
Court that the person who made the appli- 
cation was not the real legal representa- 
tive? The only limitations in my opinion 
which have to be placed in construing this 
section are that the application must bea 
bona fide application and that the appli- 
cant must have claimed an interest inthe 
suit, in which an application is made under 
this rule in good faith. These principles 
can be deduced from the various cases 
which were cited by the learned Counsel 
for the parties although it may not be 
necessary to examine orto refer to allof 
them. It was held by a Division Bench of 
this Court in Mallapragadu v. L, Vira» 
ragava Row, 5 Ind. Oas. 514 (2), that if an 
application was made by persons who were 
not the legal representatives of a deceased 
plaintiff but the application was bona fide 
in character, it could not be said that there 
was no application made to the Court 
within the meaning of O. XXII, r.3 (1), 
Civil Procedure Oode, s9 as to canse the 
suit to abate. 

Ia the suit out of which the present 
revision has arisen, it cannot be said that 
the applicant had no interest in the conti- 
nuance of the suit although it appears that 
he had no document executed in his favour 
for the transfer of the business or of the 
outstandings at the time when he made the 
application. Even this technical objection 
appears to have been met later as would 
be apparent from the affidavit sworn to by 
Angammal in May 1936 and filed in this 
Court. “My attention has bsen drawn by 
the learned Counsel for the petitioner to 
Gobardhan Mukherjee v. Saligram Marwari 
(3). The facts of this case are clearly 
distinguishable as the right, which the 
appellant claimed in that case had not 
accrued to him on the death of the plaintiff 
but on a transfer made to him by the 
plaintiff during her lifetime. The appel- 
lant therefore could not claim to have his 

(2) 5 Ind, Oas, 514: 20 M L J 398, 


(3) 15 Pat, 82; 159 Ind. Oas, 823; AIR 1936 Pat, 
123; 17 P L T 73; 2 BR 117; 8 R P 308, 
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name substituted in consequence of the 
death of the original plaintiff. There is an 
observation, however, in that judgment to 
the effect that O. XXII, r. 3, did not apply 
to a person who did not come in as a legal 
representative of a deceased party but as 
an assignee from him. From what I have 
stated above it would be clear that this 
observation was in the nature of an obiter. 
Thave alreadv given my reasons for hold- 
ing that O. XXII, r. 3, does not confine the 
right of making an application to the legal 
representatives of a deceased plaintiff onlv. 
In the absence of any qualifying words in 
the Rule, I cannot, with very great de- 
ference to the learned Judge, accept his 
opinion. I would, therefore, hold that Bala- 
nagamiah was interested in making the 
application and that he did so in good faith. 
He had therefore the right to make the 
application under O. XXII, r. 3, Givil Proe 
cedure Code. 

The next objection is that the application 
was not made with the object of bringing 
the deceased plaintif’s real legal represens 
tative on the record and cannot therefore 
be considered to be such as not to allow the 
suit to abate. From the analysis that I 
made of the prayer in the petition (I. A. 
No. 313 of 1935) it would be apparent, that 
it was an application to bring a legal re- 
presentative of the deceased plaintiff on 
the record. Even if it be assumed that 
Balanagamiah was not: the real legal re- 
presentative of the deceased, the appli- 
cation would be covered by the provisions 
of O. XXII, r.3, Civil Procedure Code, as 
it was made with the object of bringing a 
deceased’s plaintiff's legal representative 
on the record. The case in Mallapragadu 
v. L. Viraragava Row, 5 Ind. Oas. 514 (2; 
already cited by me in another connection 
is autherity for the proposition that an 
application to bring even wrong persons as 
legal representatives of the suit if, bona fide, 
would not cause the suit to abate. I have 
already held that Balanagamiah's, petition 
was bona fide add the suit cannot therefore 
be held to have abated, In view of my 
decision on the first objection raised by 
the learned Counsel for the Petitioner, it is 
‘unnecessary for me* to go into the 
second objection. Nor is it necessary for 
me to consider the question raised on Behalf 
of the respondent that Balanagamiah could 
have made the application under s. 146, 
Oivil Procedure Code. Tt appears to me, 
however, that this section does not help him 
as the application was made by Balanga- 
miah with the object of brirging himself 
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and not bringing his assignors on the record 
and the only application which they could 
have made was to bring themselves on the 
record. For the above reasons, I find that 
there isno merit in these revision petitions. 
They are accordingly dismissed with costs 
in O. R. P. No. 499 of 1936 only. 
N.-D. Petitions dismissed. 





- ALLAHABAD HIGH COURT 

Second Civil Appeal No. 1468 of 1934 
October 13, 1938 . 

Bennet AND Vaema, JJ. 
LAOHMI NARAIN AND OTHERS-— 
DerenpanTs—APPBLLANTS 
, VITSUS 
HAR SWARUP AND OTHBRS—PLAINTIFFS 

— RESPONDENTS 

Vendor and purchaser— Breach of implied contract 
—Damages for—Sale deed stating that possession of 
land sold was given to vendee—Vendor undertaking to 
compensate vendee, if he wae dispossessed of whole or 
part of land sold due to defect of title of vendor— 
Portion of land already granted by vendor to third 

person as shankalap land—Vendee, as result, not getting 
possession of such land — Vendee held entitled for 
damagesin respect of suchland—There was held 
implied covenant of title in sale deed—Suit for 
damages held governed by Art. 116, Limitation Act 
UX of 1908) and not by Art. 97—Transfer of Pro- 
perty Act (IV of 1882), a. 55 2). 

A sale deed was executed by defendant transferring 
his zemindart property in favour of plaintiff. It 
contained a clause that the property sold was sold 
free from all sorts of debts and liabilities and did 
not stand charged toany one in any way. There was 
a further clause that if on accountof any defect in 
the title of the executanta the whole ora part of the 
property sold passed out of the possession ofthe 
vendee, the executants would be liable to pay to the 
vendees the consideration thereof together with costs 
and interests, etc. The deed further stated that the 
vendees were put in possession of the land sold and 
that they became absolute owners ofthe land. A 
portion of the land sold was, however, granted by the 
to certain person for religious pur- 
poses and the shankalap was madea long ago. On the 
“next day of the registration of the sale deed mutation 
of the shankelap land was made in the name of the 
persons to whom the grant was made. The plaintiff 
applied for mutation butit was effected in his favour 
excepting the shankalap land and he did not therefore 
get possession of this portion of land. Plaintiff filed 
a suit for damages for breach of covenant of title and 
quiet possession, against defendant. The suit was 
brought more than three years after the date on 
which the application for mutation of the shankalap 
land was made : 

Held, that a narrow interpretation could not be 
placed upon the clauses in the sale deed and even if 
plaintiff did not get actual possession of the shankalap 
land, he was entitled to compensation. Mull Kunwar 
v. Chattar Singh (1), relied on. e s y 

Held, also that under s. 55 (2) Transfer of 
Property Act, there was an implied term in the 
contract and under this implied term there was a 
liability on the vendors for title and power to trans- 
fer.. Vendors did not have title to the shenkalap ares, 

° i m 
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nor had they power to transfer it. As the saledeed 
represented that they did transfer the whole area and 
had power to dogo, there was clearly a breach of the 
implied covenant also and the vendor was liable for 
damages. 

Held, further that the suit was governed by Art. 116, 
Limitation Act and not by Art.97 and was therefore 
in time. 

[Oase-law discussed.] ; 

8. O. A. from the decision of the District 
Judge, Saharanpur, dated August 8, 1934. 

Mr. Mushtaq Ahmad, for the Appellants. 

Mr. G. S. Pathak, for the Respondents. 

Bennet, J.—This is a second appeal by 
the defendants against a decree of the 
lower Appellate Court awarding the plain- 
tiffs Rs. 750 on account of 7 bighas 10 biswas 
with interest as damages for breach of the 
covenant of title and quiet possession. 
There was a sale deed executed by the 
defendants on July 23, 1924. This sale 
deed transferred zamindarit preperty des- 
cribed as follows : 

“We, the executents, have therefore, while in a 
sound state of body and mind and of our own free 
will and accord, absolutely sold the entire lend, 
situate in Mauza Nagal Jwalapur, Pargana Purwa, 
District Dehra Dun, which stands recorded in the 
khewat of the said village in the name of us the 
executants or in the name of any of us and which 
com prises 490 bighas and 4 biswas.” 

The sale deed was registered on the fol- 
lowing day and the plaint set out that on 
the next day after the registration of the 
sale deed, the defendants made an applica- 
tion for mutation of names in favour of 
certain persons not parties to the suit in 
whose favour they had many years previ- 
ously made a shankalap of 7 bighes 10 
biswas of land in the area which was sold. 
The plaintiffs accordingly applied for 
mutation for the area less 7 bighas 10 
biswas, that is, for 392 bighas 14 biswas and 
mutation was made in this manner for the 
plaintiffs and for the 7 bighas 10 biswas of 
land for the shankalapdar. It has been 
found by the Courts below that tho shan- 
kalap or grant for religious purposes had 

- been made by the defendants or their pre- 
decessors ‘some 60 or 70 years before the 
suit. The plaint sets out in paras. 7 and 
10 that Rs. 7£0 is the price or value of the 
7 bighas 10 biswas of land and that the 
defendants are liable to put the plaintiffs 
in possession of the area or to pay to the 
Plaintiffs Rs. 750. , As the shankalapdar 
was not made a party to the suit, no decree 
for possession was possible; but the lower 
Appellate Court has granted a decree for 
Res. 750. . 


Two questions have been raised before 
usin appeal. The first question was that 
the defendants were pot liable to make any 
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payment on this account to the plaintiffs 
The argnment is expressed in the second 
ground of appeal by saving that there was 
no undertaking bv the vendors that actual 
possession wonld he given to the vendee 
over the 7 bighas 10 biswas covered by the 
rent-fee grant and in the fourth ground 
that the position was confirmed by the 
conduct of the vendees by assisting the 
grantees to obtain mutation and bv apply- 
ing for mutation for themselves for the 
less area. Tn the written statement of 
defendant No.1. para. 3, additional pleas, 
it was alleged that hefore the sale the plain- 
tiffs were fally aware of the shankalap and 
that after the execution of the sale deed 
the rent free grantees raised some objec- 
tion and the plaintiffs then made them file 
an application for mutation. It is to be 
noted that there was no definite pleading 
that there was any separate oral agreement 
between the parties that the plaintiffs were 
not to get possession of the 7 bighas 10 
biswas. The pleading bv defendants, both 
in the appeal to this Oonrt and in the 
written statement, is merely that the plain- 
tiffs were aware of the shankalav and that 
there was no positive agreement for giving 
possession of this area. Now as regards 
the awareness of the plaintiffs, it was not 
pleaded that they were aware that this 
shankalap was part of the land which was 
sold, nor is there any such finding of the 
lower Appellate Gourt. The trial Court 


applied the presumption and stated : ; 
“The plaintifs have zamindart adjoining the vil- 
ion. They must have known the exis- 


lage in questi | 
panies AE thess muafi rights on this part of the 


defendants’ land.” p : 
The conclusion is obviously erronsous 


because the land sold formed only a part 
f the village and mere knowledge that a 
Certain area was shankalap would not 
‘involve in it that that area was within the 
part of the village sold. The lower Appel- 
late Gourt has set aside the decree of the 
trial Court on this point and the finding of 
the lower ‘Appellate Court is, binding on us 
and that Court apparently did not agree 
with the Gnding of the trial Court that the 
plaintiffs had full knowledge of the grant 
and acqniesed init. {he lower Appəllate 
Court states : f | 
“Mereeknowledge on ths transferees’ part in the 
absence of an express contract canant affect -plaintifis, 


right in any way.” . 
The Evidenca Act, s 92, Proviso (2) 


states : 

“The existence of any separate oral agreement ag 
to any matter on which a document $ silent, aud 
which is not incgnsistent with its terms, may be 

n 


proved, 


4 
. 
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Now there is no separate oral agreement 
set op andeven if there had been it could 
not have been proved under this Proviso 
because any such agreement would be 
inconsistent with the terms of the sale 
deed. The terms of the sale deed are that 
the vendors sell the whole 400 bighas 
4-biswas and at the end of the sale deed 
it is stated: 

“We further covenant that the property sold 
aforesaid does not stand charged to anyone in any 
way by means ofsale, mortgage, etc. The property 
sold is sold free from all sorts of debts and 
liabilities,” 

‘We think these words are wide enough 
to be inconsistent with the existence of 
the shankalap and it is to be noted that 
the shankalap was not entered in the 
khewat at the time of the sale deed. 
There is a clause in the sale deed as 
follows: a 

“Tf on account of any defect in the title of us, the 
executants, or of any of us the whole or a part of 
the property sold aforesaid passes out of the posses- 
sion of the vendee, we, the executants, shall be liable 


topay to the vendees the consideration thereof to- 
gether with costs and interests, etc.” 


. Bome argument was made that actual 
possession had not passed to the vendees 
and therefore this was not a case of 
land passing out of their possession. We 
nole that the sale deed states : i 

“we have put the vendees in possession and 
cocupation of the said land, ete., sold. Now they 
pave bocome the absolute owners of the land, etc, 
sold 3 . 
appatently the arguments that the vendees 
never got actual possession of this shankalap 
land. We consider that this is a very narrow 
method of interpretation of the clause in the 
sale deed and in Mul Kunwar v. Chattar 
Singh (1), a ruling of a Bench of this 
Court held that a precisely similar clause 
would apply where the purchaser failed to 
get possession of the part of the propertye 
sold and that the purchaser would be, 
therefore, entitled to damages. We may 
also point out that the Transfer of Property 
Act, 8, 55 (2) states that in absence of 
a contract to the contrary, $ 

“the seller shall Be deemed to contract with the 
buyer that the intereet which the seller professes to 
transfer tothe buyer subsists and that he has power 
to transfer the same,” | 

This contract is eby law an Implied 
term in the present contract and under 
this implied term it is clear that” there 
was a liability on the vendors for title 
and power to transter. Now vendors did 
not have title to the shankalap area, nor 
had they power to transfer it. At the 
sale-deed fepresented that they did transfer 


(1) 30 A 402; A W N 1908, 185; 5 L J 480. 
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the whole.area of 400. bighas 4 biswas’ 
and had powers to do so; there is clearly 
a breach of the implied covenant also. 
Such a breach will cover a case where 
possession has not heen obtained of the 
area in question. We consider, therefore, 
that the lower Appellate Court was perfectly’ 
correct in holding that the plaintiffs had 
a good’ claim in regard to the damages 
granted. ; 
The next argument made was on the point 
of limitation. The plaint alleged in para. 6. 
thatit was on the next day after registration 
that the application for mutation of names 
was made by the defendants in favour of 
the persons who had the shankalap grant. 
That date would be July 25, 1924. The 
suit was actually brought more than three 
years later on August 6, 1927. The con- 
tention of the learned Counsel for the appel- 
lants was Art. 62 or Art. 97, Limitation Act, 
would apply for which the period is three 
years from the cause of action and therefore 
that the suit would be time-barred. The 
lower Appellate Court has applied Art. 116 
which provides a period of six years “for 
compensation for the breach of g contract 
in writing registered" and the cause of 
action arises when the coniract is broken, 
etc. If the case comes under Art. 116, 
the suit is within limitation. Much of the 
argument ofthe learned Counsel for the 
appellants consisted of showing rulings in 
which Art. 97 had been applied and in which 
Art. 116 was not applied. In most of 
these rulings no reference is made toArt. 116 
and it is possible that learned Counsel 
in these rulings did not put that Article 
forward. The question for us to consider is 
whether Art. 116 applies or not and the fact 
that Art. 97 might apply if regard was not 


, had to the contract in writing registered 


is really beside the mark. In certain rulings 
Art. 116 could not have been applied because 
the contract’ in question was nota binding 
contract either because it required confirma- 
tion and confirmation was not given asin 
Lachman Kachhi v. Secretary of Siate (2), 
or because the contract had been set aside 
by the Court as in Hans Ram Singh v. 
Kishori Lal (3). In our opinion it is 
necessary for tbe application of Art. 116 
that there should be an existing and valid 
contract in writing registered, and rulings 
where such a contract does not exist have 
e 


(2) (1934) AL J 824; 148 Ind, Uas. 629; A IR 1934 
All. 547; 6 R A 749. . ki 

(3) (1937) A LJ 812;171 Ind, Oas. 93; A I R 1947 
All. 689; 10 R A 340; 1937 4 L R917. | 
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no bearing. We desire to refer tq the 
following rulings of the Allahabad High 
Court: Mul Kunwar v. Chattar Singh (1). In 
this case there was a registered sale-deed of 
immovable property containing a covenant 
to the effect that in the event of a claim 
being advanced by a co-sharer or in the 
event of the purchaser losing any part of 
the property in any other way, he would 
be entitled to a refund of the consideration 
and to damages. The purchaser, failing 
to get possession of part of the property 
purchased, sued for possession, or in the 
alternative for a refund of a proportionate 
part of the ccnsideration money and 
damages. Held that as regards the latter 
` relief, the suit was governed by Art. 116 
and not by Art. 97, Limitation Act. This 
ruling was followed as set out on p. 405* 
by a ruling, not separately reported, by 
another Bench of this High Court, Ram Jaggi 
Rai v. Kauleshar Rai, First Appeal No. 33 - 
of 1968. In Janak Singh v. Walidad 
Khan (4) there was a sale deed in 1905 and 
mutation was effected in 1906 andin 1907 
there was a decree that the sale deed should 
be set aside. This suit was brought by a third 
party. In 1911 a snit was brought for re- 
covery of the money against the vendor, Oa 
p. 6717 it is set out that the respondents- 
vendecs contended that the deed of sale con- 
tained contract on the part of the vendor 
to put the purchasers in possession, but the 
sale-deed contained no such contract. There 
was a clause for recovery of the price in 
case the possession of the vendees was dis- 
turbed or they were dispossessed. But the 
Court held that this did not apply because 
the purchaser never got possession and 
that mutation was not sufficient to show 
that they got possession, although they had 
obtained a decree for profits. Under these, 
circumstances, the Court held tkat as there 
was no contract which was broken, there 
was no application of Art. 116. It is to be 
noted that it did not occur to the Court to 
apply the provisions: of the Transfer of 
Property Act, 8. 55 (2). In view of the 
peculiar findings of fact in this ruling, we 
do not think that it has any application to 
the presént circumstances where the Court 
below has held that there is a definite 
breach of acontract. In the ruling, on the 
other hand, the Court held that there was no 
breach of a contract in writing registered. 


af 13 A LeJ 669; 30 Ind. Cas. 410; A I R 1915 All. 
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In Kundan Lal v. Bisheshar Dayal (5) 
there was a case where the purchaser 
of immovable property failed to obtain pos- 
session from the vendor and he brought a 
uit for return of the purchase money. The 
Court teld tbat the suit was governed 
either by Art. 97 or by Art. 62, Limitation 
Act. The Court stated that the decision in 
Mul Kunwar v. Chattar Singh (1) could be 
distinguished from the present case, but 
did not state how it was to be distinguished. 
The Court followed Janak Singh v. Walidad 
Khan (4) but failed to note thatin that 
case the Court bad proceeded on the ground 
that there was no breach of a contract in 
writing registered, After this ruling there 
was a ruling in Hanwant Rat v. Chandi 
Prasad (6) in which this ruling was not 
followed and the earlier rulings were fol- 
lowed. In that case there was a sale deed 
of zamindari with a contract to indemnify 
the vendees if by reason of any member of 
his family any defect arose in the property. 
There was also pre-emption. Subsequently 
the sons of the vendor got a decree for 
cancellation of the sale deed. The vendees 
sued for compensation. It was held that the 
vendees, if they could not succeed on the 
express covenant, were entitled to succeed 
on the implied covenant under s. 55 (2), 
Transfer of Property Act, and that Art. 116, 
Limitation Act, applied and that the suit 
was within time and that the.word ‘contract* 
in Art. 116, Limitation Act, should include 
an implied contrécs. In Muhammad Siddiq 
v. Muhammad Nuh (7) there was a sale 
deed and subsequently the vendee was 
dispossessed by a person with superior title 
and the vendee sued to recover damages 
for breach of the implied covenant under 
s. 55 (2), Transfer of Proparty Act. It was 
held that Art. 116, Limitation Act, was the 
proper Article to apply and not Art. 97 and 
that Art. 97 would cover a suit for recovery 
of the money for which the consideration 
failed; but that where there was a registered 
dccument, then the proper Article to apply 
was Art. 116. In Jawahar Ran V. Jhinguri 
Lal (8) the plaintifis bought zamindari 
share from the defendants and the sons of 
the defendants sued to have the sale set 
aside on the ground of want of legal neces» 
sity and obtained a devree to that effect. 


(5) 50 A 95; 103 Ind, Cas. 165; A IR 1927 All. 734; 
25 A L J 841. 

(6) 51 A 651; 119 Ind. Cas. 243; A I R 1929 All 293; 
0929) A L J 433; Ind Rul. (19.9, All. 995. 

(7) 52 A 604; 124 Ind. Cas. 185; A I R 1930 All. 771; 
(1930) A L J 653; Ind Rul. (1930) All. 489. 

(8) (1935) A L J 929; 156 Ind. Cas 177; A I R1935 
All. 786; 7 R A 1952. 
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The plaintiffs then sued the veadors-defen- 
dants for the refund of the price and 
damages. It was held that Art. 116, Limi- 
tation Act, would apply. 

In view of the preponderating authority 
for this view in this High Court, we do not 
consider it necessary to discuss various 
isolated rulings of the other High Courts 
which have been produced. For these 
reasons we find that the decree of the lower 
Appellate Court is correct and we dismiss 
this second appeal with costs. 


B. Appeal dismissed. 
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CALCUTTA HIGH COURT 

Civil Appeal No, 20 of 1938 

April 7, 1938 
COSTELLO AND PANOKRIDGB, JJ. 
JETHA LAL LAXMI CHAND SHAH— 
APPELLANT 
versus 
AMRITA LAL OJHA— RESPONDENT 

Civil Procedure Code (Act V of 1908), Sck. TI, 
Para. 8—Power of Court to enlarge period fixed for 
making award even after award is made 

The words of Para. 8 of Sch. II of the Oivil Pro- 
cedure Code, confer the same power on the Court as 
regards enlargement of time as is conferred by s. 12, 
Arbitration Act, 1899. 

‘The words, “fixed for the making of an award” are 
merely definitive of the period which is referred to 
in the paragraph. In other words, the whole phrase 
“period fixed for the making of an award” must be 
taken to be a description of the thing which the 
Oourt is entitled to enlarge. The period fixed for the 
making of the award is, either the period originally 
specified in the order of reference within which the 
award was to be made and submitted or a period 
subsequently allowed after the expiration of that 
period. The factthat the award had already been 
made, does not affect the power of the Court one way 
or the other. It is, however, a factor which ought to 
be taken into consideration for the purpose of deter- 
mining whether or not the application for enlarge- 
ment of time should be granted. Shib Krishna 
Dawn & Co. v. Satish Chander Dutt (5), Overruled. 
Lord v Lee (l), Patto Kumari v. Upendra Nath (°), 
Shib Kristo Daw & Co. v. Satish Chandra Dutt (3) 
and Kahan Singh w Mohan Lal (4), followed. fp 
349, col. 2.] 

Mr. Clough, for the Appellant. 
Messrs. S. N. Banerjee and S. N. Baner- 
jee (Jr), for the Respondent. . 

Costello, J.—The short point which 
arises in this appeal is whether or ngb the 
learned Judge had power to extend the 
time for the filing of the award which was 
submitted to the Court on January 4, 
1938. No question has been canvassed 
before us a to whether the learned Judge 
had before him materials upon which he 
could exercise his discretion, "if in fact, he 
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had jurisdiction to make any order for the 
enlargement of time for the submission of 
tha award; nor was that question raised in 
any of the grounds set forth in the memo- 
randum. It follows, therefore, that the only 
question we have to determine is a very 
short point of law. Itis perhaps desirable, 
however, that IT should state briefly how 
the matter comes before this Court and 
refer to one or two chronological features 
of the case. j 
There was a suit brought for the deter- 
mination of the question whether or not 
the plaintif, Amrita Lal Ojha, was entitled 
to a declaration that a certain business 
belonged to him, and if so, whether he was 
entitled to & sum of money from the defen» 
dant and to what sum. The matter was 
referred to arbitration by an order made by 
this Court on May 3, 1937. By that 
order, the period fixed for the making of 
the award was two months. Then by an 
order, dated September 2, 1937, that 
period was extended to October 8, 1937, 
By another order, made on November 23, 
1937, the time for making the award was 
by consent of the parties extended for a 
further month. The time thus .allowed 
expired during the Christmas Vacation. 
Tue Court re opened on January 3, 1938, 
and accordingly the award ought to have 
been filed on or before that date. But it 
was actually submitted on January 4, 
1933. It appears from the letter written 
by the arbitrator to the Registrar of this 
Court, which letter is dated January 3, 
1958,Jthat the arbitrator had not filed his 
award on or before January 3, 1938. Had 
that be:n done, no question would have 
arisen. Inthe circumstances, the time for 
making the award had expired and then 
ethe present appellant was in the podsition 
pf being abie, so itis said, to ask the Court 
to set aside the award under the provisions 
of para. 15 of Sch. If, Oivil Procedure Oode. 
He accordingly, on February 7, made an 
application to this Oourt for that purpose. 
The application was that the award of Mr. 
Tribhuban Hira Chand, the arbitrator ap- 
pointed in the suit, should be get aside, 
that the order for arbitration dated May 3, 
1937 be superseded and that the suit should 
proceed in the ordinary way. In answ&r to 
that application, when the matter came 
before Ameer Ali, J. an oral application 
was made asking for extension of time for 
ths completion of the award to operate 
retrospectively. The learned Judge points 
out teat normally such an application 
should be made in writing and *should be” 
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supported by an affidavit. No serious objec- 
tion was taken to the form of the applica- 
tion and we need not deal with the question 
whether or not any objection could have 
been taken on that score. 

The only matter which was seriously 
argued before the learned Judge was whe- 
ther he had power to extend the time for 
the filing of the award having regard to 
the fact that the award had, in fact, been 
made and filed by the arbitrator some 
little time before the applitation was made 
to the Court. The learned Judge took the 
view that he had power to grant the appli- 
cation made on behalf of the plaintiff and 
he extended the time until the end of Janu- 
ary 1938, In order to ascertain whether 
there is power in the Court to extend time 
after the award was made, it is necessary 
to consider the exact words of the relevant 
paras. of Sch. TI of the Code. that is to say, 
para. 8 which provides that where the 
arbitrators cannot complete the award 
within the period specified in the order, 
the Court may, if it thinks fit, allow further 
time, and from time to time, either before 
or after the expiration of the period fixed 
for the making of the award. enlarge such 
time cr may make an order superseding the 
arbitration and subsequently proceed with 
the svit. On behalf of the plaintiff, who is 
the respondent in this appeal, it has been 
pointed out that there is no material differ- 
ence between the wording of para. 8 and the 
wording of s. 12, Iodian Arbitration Ast 
which is in these terms: 

“The time for making an award may, from time 
to time. be enlarged by order of the Court whether 
the tims for making the award has expired or not." 

l That section itself is merely a reproduc- 
tion of the corresponding s. 9, English 
Arbitration Act of 1889, which savs : 


f “The time for making an award may, from time to 
time, be enlarged by order of the Court whether 


the time for making the award has expired or not." ° 


In comparing these two enactments. 
; however, one should observe that para. 8 
begins by describing, as it were, a kind af 
condition precedent which must exist before 
the Court can exercise its power for en- 
largement of time. I refer to the words 
where thé arbitrators cannot complete the 
award within the period specified in the 
ordem” For our present purposes, how- 
ever, I do not Consider it necessary to 
ascertain what isthe precise effect, if any, 
_ Of the.existence of. these words in para. 8, 
because I think that it must be assumed 
for the purposes of the present case that 
the arbitrator could not complete his award 
within theetime specified, that is to say, 
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on or before January 3. 1938, and ia 
eliminating those words for our present 
purpose, we arrive at this conclusion that 
there is really no marked difference bete 
ween the language of para. 8 of Sch. Il, 
of the present Code and the language of 
s 12, Indian Arbitration Act, and 8. 9, 
English Arbitration Act. This latter sec- 
tion, is, asit were, the lineal descendant of 
the corresponding provision of the Common 
Law Procedure Act, 1854, in which s. 15 
provides ; 

“The arbitrator acting under any such document or 
compulsory Order of Reference as aforesaid, or 
under any order refering the award back, shall make 
hie award under his hand, and (unless such docu- 
ment or order respectively shall contain a different 
limit of time) within three months after he shall have 
been appointed and shall have entered on the re- 
ference, or shall have been called upon to act by 
a notice in writing from sny party, but the parties 
may by consent in writing enlarge the term for 
making the award: and it shall be lawful for the 
superior Court of which such submission, document, 
or order is, or may be made a rule or order, or for 
any Judge thereof, for good cause to be stated in 
the rule or order for enlargement, from time to time 
to enlarge the term for making the award.” 

Taking, however, the words that are 
relevant for our present purpose we find 
that in s. 15, Common Law Prosedure Act, 
1854. it is enacted that it shall be lawful 
for the superior Court...... or any Judge 
thereof ....to enlarge the time for making 
the award. These words, as I have said, 
were subsequently put into, the Eaglish 
Arbitration Act, 1889, when the law relate 
ing to arbitration was codified by that Act. 
The tracing of the history of the relevant 
provisions in the Indian Arbitration Act is 
of importance for the reason that there are 
in England a number of decided cases 
which make it quite clear that under the 
provisions of s. 15, Common Law Proce- 

dure Act, 1854. and under the provisions of 
s. 9, English Arbitration Act, 1889, it is 
competent to the Court to enlarge the time 
even after the award had actually been 
made. Of the English authorities, I need 
only refer to Lord v. Lee (1). In that 
case it was held that a Judge had power 
to enlarge the time after the award had 
been made and that the effect cf the 
enlargement was the same as if it had been 
made by consent of parties, namely to 
ratify what had been done by the arbitra- 
tor without authority and that the award 
was, therefore, valid. Similarly, there are 
in this country a number of decisions 
which make it quite clear that, under the 
provisions of s. 12, Arbitration Act, 1899, 

(1) 18683 3QB40i;9B & § £69; 37L3Q B 121 

16 W R856, A 
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the Court can enlarge the time even after 
the award has in fact been made by the 
arbitrator. It comes to this, that the only 
question, that remains to be decided for the 
purpose of the present appeal is whether 
the power conferred on the Court by para. 8 
of Sch. IL of the Code is as extensive as 
the power conferred on the Court by s. 12, 
Arbitration Act, 1899. Before the learned 
Judge there was apparently a considerable 
discussion as to whether or not the posi- 
tion was the same in the Code of 1908 as 
it Had been under the analogous provision 
of the earlier. Code. Decisions were cited 
before the Jearned Judge for the purpose of 
showing that, -at any rate under the earlier 
law, the Court would not have been entitl- 
ed to enlarge the time under circum- 
stances such as those which presented 
themgelyes before Ameer Ali, J. I donot 
think it necessary to discuss at all the 
question of what the legal position was 
prior to 1908. For, after all, we are only 
concerned to interpret the relevant paras. 
of Sch. [J of the Code and they are (in 
addition to para. 8 which I have already 
quoted at length) paras. 3 and 15. The 
latter part of this paragraph is of some 
importance for our present consideration. 
In the relevant parts of this paragraph of 


the Code we find this enactment ; 

- “An award remitted under para. 14 becomes void 
on failure of the arbitrator or umpire to re-consider 
it. But no awafd shall be set aside except on one 
of the following grounds, namely: : 

(c) the award having been made after the issue of 
an order by the Oourt sitperseding the arbitration 
and proceeding with the suit or after the expiration 
of the period allowed by the Court, or being-ctherwise 
invalid.” f 

Picking out once more the essentials for 
our present purpose ofthat paragraph, we 
obtain this proposition. No award shall 
be set aside except on the ground of the 
award having been made after the expira- 
tion of the period allowed by the Court. It ° 
was on the sirength of that proposition 
that the particular application, out of which 
this appeal has arisen, was made. 

It has been “argued by Mr, Clough on 
behalf of the appellants that, on looking at 
the section and comparing it with the cor- 
responding section in the earlier Code, one 
ought to come to theeconclusion that it is 
not possible in law fora Judge acting under 
the provisions of para. & to make ar order 
which would have the effect of interfering 
with the operation of s. 15 ; but the cogency 
of that argument depends on the precise 

‘meaning which should be attached to 
para. 15, On the whole, I think, the view 
taken by the Patna High Court in Patto 
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Kumari v. Upendra Nath (2), is the correct 

m 6 ee . 
view of the position. That case was decided 
by Atkinson and Das, JJ. We find at 
p 269* of the report this passage in the 
judement : i 

“Now the essential difference between tke old Oode 
and the new Code appears to be this, that whereas the 
old Code, by s. 521, expressly made an award out of 
time a nullity, the existing rule varies the old section 
of the prior Code, by providing that ifan award is 
made out of time it only affords a ground or reason 
for setting aside the award if the parties so desire to 
assert the right ; provided the Court acting withirt its 
discretion is satisfied that the ground upon which the 
validity of the award is impeached is just and fair, 
and that in equity and fair dealing it ought and 
should be set aside. Ruie 15, therefore, does not 
render an award made out of time per se a nullity; 
it is merely voidable, and if not songht to ba set 
aside within ten days from the time when the 
award is filed, it is binding upon the parties there- 
to notwithstanding its infirmities, 

Sir Lawrence Jenkins laid down this principle 
in Shib Kristo Daw & Co. v. Satish Chandra -Dutt 
(3), and auth$rity will also be found in support of the 
same proposition in Kahan Singh v. Mohan Lal (4), 
in which Rattigan, O.J , referring to the decision. of 
Sir Lawrence Jenkins, already cited, is reported as 
stating: ‘This exposition of the law accords, if I may 
venture to say so, with my own views as to the proper 
interpretation of para. 15 of Sch. II of the present 
Oivil Procedure Oode, and I accordingly hold thatthe 
award before me, though made after the expiration 
of the period fixed by this Court, was not a mere 
nullity, and at most was liable to bd’ set aside 
apon an application by one or other of the parties 
affected thereby," . 

Later on, in the coursa of their judgment, 
the learned Judges in the Patna High Court 
sav this at p. 273"; 

“It is dificult to distinguish the English cases in 
principle from the law applicable to arbitration 
procesdings in India because the Oivil Procedure 
Code, is very much akin, and very alike, in its 
terms to the procedure provided by the correspond- 
ing statutein England, generally known as the . 
Common Law Procedure Act, which applies to 
arbitration proceedings of such acharacter as we 
have in this case, viz, arbitration proceedings ‘in 
respect of a matter which affects the  subject- 
matter of a suit pending before a Oourt of Justice.” 

. From that the learned Judges drew an 
inference, in my opinion rightly, that as it 
had been clearly decided under the provi- 
sions of the Common Law Procedure Act,- 
1834, the Court had a power to enlarge 
time even after the award had been made; 
the law must be taken to be the same in 
this country and, accordingly, in para. 15 
of Sch. II*there is power to enlarge the time 
even though the award had already been 
It was laid dowg in the Patna case 


on”! 4 Pat. L J 265; 50 Ind. Cas. 52; A IR 1919 Pat. 
b, 


(3) 39 O 822; 18 Ind. Oas. 69. 3 
(4) AIR 1916 Lah 80; 34 Ind. Oas. 177; 56 PL R 
1917; 44 P W R 1916, 
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to which I have referred, that under r, 8 
it is primarily the Court alone which has 
authority to extend the lime for making an 
award but there may be circumstances 
arising .from the conduct of the parties 
which would justify an inference that the 
parties intended and impliedly agreed, that 
even though the time for making an award 
was not extended by the Oourt, the arbi- 
trators should make their award even 
though literally out of time. Ameer Ali, J. 
seems to have treated the. decision of the 
Patna High Court rather lightly and he 
must have relied more upon the analogy 
between para. 8 cf Sch. H and the corres- 
ponding provision of the Arbitration Act. 
I ought perhaps to say that we are unable 
to agree with the decision of Harington, J. 
in Shib Krishna Dawn & Co. v, Satish 
Chander Dutt (5), in which hjs Lordship 
says at p. 0244: 

“Tagres with the view that if the time had 
expired and no award had been made, that section 
does give the Court power toextend the time for 

- the making ‘of the award, notwithstanding that 
it had expired at the time ofthe application; but 
it appears to me that that section does not enable 
the Court to extend the time for the doing of a 
particular act whenintruth and in fact the act 
has alread$ been done.” 

-The correctness of that decision was 
doubted by OhittysJ.in Sri Laiv Arjun 
Das (6). In my opinion, it seems quite clear 
trom the wording of para. 8 itself consider- 


ing it in conjunction with the corresponding ` 


paragraph of the Arbitration Act that there 
is no such limitation on the power of a Court 
as Mr. Clough has contended. In my opi- 
nion the words, “fixed for the making of 
an award" are merely definitive of the 
period which is referred to in the paragrapu. 
In other words, lhe whole phrase “period 
fixed for the making of an award” must be 
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period which expired on January 3. The 
fact that the award had already been made, 
in my opinion, did not affect the power of 
the Oourt one way or the other. It is; 
however, a factor which ought to be taken 
into consideration for the purpose of deter- 
mining whether or not the application for 
enlargement of time should be granted or 
not. Jn my view, the words of para. 8 of 
Sch. If of the Code confer the same power 
on the Court as regards enlargement of 
time as is conferred bys. 12, Arbitration 
Act, 1899. The result is this; this appeal is 
dismissed with costs. 

Panckridge, J.—I agree. 

D. Appeal dismissed, 


ALLAHABAD HIGH COURT 
Civil Revision No. 444 of 1937 
October 18, 1938 
Mouta, J. 

BACHU LAL—OBJEOTOR—APPLICANT 
versus 
RAM DIN—DRORBE HOLDER AND 
ANOTHER—J UDGMENT: DEBTOR 
OPPOSITE Party 

Civil Procedure Code (Act V of 1908),0. XXI, rr. 58, 
60, s. 1L5—Application under 0. XXL, r. 53—Duty of 
Oourt—Court while considering application under 
r. 58, 0. XXI, entering into question of title instead of 
question of possession—Application disposed of on 
jinding.on question of title alone—High Court, if can 
interjere in revision. 

Rules 58 and 60 of O. XXI, Civit Procedure Code, 
make it perfectly cleaş that the Court's duty in dealing 
with an objection undér O. XXI, r. 5s, is to concen- 
trate on the question of possession and to decide 
whether the judgment-debtor is in possession of the 
property on his own behalf oron account of or in 
trust for some other person. If the Vourt finds that 
the property isinthe actual possession of some 
person other than the judyment-debtor, then it has to 
decide whether that possession is in trust for or on 
behalf of the judgment-debtor, The Uourt is not 


taken to be a description of the thing which ® concerned with the question of title tothe property 


the Court was entitled to enlarge. The. 
period fixed for the making of the award is 
quite obviously, it seems to me, either the 
period originally specified in the order of 
reference within which the award was to be 
made and submitted or a period subse- 
quently allowed afier the expiration of that 
period. Im the present instance consequently, 
the period fixed for the making of the award 
was,the period which expired on Janu- 
ary 3, 1938, and sin form the application 
made by Mr. Banerjee in answer to Mr, 
Clough’s applicaticn was an application for 
extension of that period, that isto say, the 


(5) 38 O 522; 12 Ind. Cas, 13. 
(6).18O WN 1825; 27 Ind. Cas, 233; A IR 1915 
Cal. 101. e 
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and is in fact incompetent to consider and decide 
that question. The order of release or otherwise 
must be based entirely upon the finding onthe ques- 
tion of possession, The provisions of r. 60 are 
clearly mandatory and any breach of those provisions 
is at the very least a material irregularity. |p. 351, 
cols, 1 & 2. . 

The High Court can interfere in revision with the 
decision of the Court when the Court while consider- 
ing an application under O. KAT, r. 58, Uivil Procedure 
Uode, eters into the question of title instead of 
concentrating ils attention on the question of pogses- e 
sion and disposes of the application with a tiading 
merelyeon the question of title, in such a case, the 
Court acts with material irregularity, ‘Ihe power of 
the High Uourt to interfere is not precluded by the 
fact thata remedy by way of a suit is open to the 
applicant under O. XXI, r. 63, 

|Case-law discussed.) . 


U. R. against the order of the Mungit, 
Oawnpore, dated October 21, 1937, 
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Mr. S. N. Seth, for the Applicant. 

Messrs. Shiva Prasad Sinha and Shambhu 
Prasad, for the Respondents. . 

Order.—This is an application in revi- 
sion under s. 115, Civil Prceedure Code, by 
one Bachu Lal whose objection under 
0. XXI, 1.58, Civil Procedure Code to the 
attachment of ahousein execution of a 
decree has been dismissed by the learned 
Munsif of Cawnpore. The house in dispute 
originally belonged to Gokul, the opposite 
party No. 2, who executed two mortgages 
in respect thereof, one on February 14, 
1934,in favour of the present applicant and 
the other dated December 3, 1934, in favour 
of one Jagannath. A few days after the 
latter mortgage, that is on December lë, 
1934, he transferred the house to the 
present applicant under a sale-deed. 
Jagannath brought a suit (No. 809 of 1935) 
to enfurce his mortgage by sale of the 
The present applicant, 
who was impleaded in that suit as a subse- 
quent transferee, pleaded that he was a 
prior mortgagee and was, therefore, entitled 
to exercise the right of subrogation, It 
appears that in the meantime Gokul had 
been adjudicated an insolvent and one of 
the defendants inJagannath’s suit was the 
Official Receiver appointed by the Court in 
whom the assets of Gokul consisting of the 
house in dispute had vesied. A question 
was, therefore? raised in that suit that the 
sale-deed of December 18, 1934, executed 
by Gokul in favour of" the present: appli- 
cant was not è bona fide ‘transaction for 
valuable consideration.. Ine learned Munsit 
who tried that suit framed two issues, 
one in respect of the plea of priority taken 
py the present applicant and the other in 
respect of the question whetner be was a 
bona fide purchaser for valuable considera-° 
tion. It appears that the present appli- . 
cant did not care to produce any evidence 
to establish that ne was a bona fide 
purchaser for valuable consideration and 
nence the learned Munsif decided «the issue 
upon that point against him in the follow- 
ing terms: 

“Bachu Lal, defendant No. 3, has given no evidence 
to prove the sale-deed in his lavour, th®ugh he 
admits that he has pufchased the mortgaged 
property and is in possession thereof. The burden to 
prove his bona fides lay on him, aud 1 holdethat he 
ja not a purchaser bonu fide. Issue is decided ac- 
cordingly.” 

Curiously enough inspite of this finding, 
when the learned Munsif proceeded w 


consider ahd decide the other issue relat- 
‘ing tothe applicant’s right pf priority as a 


mortgagee, be arrived at the result that 
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the applicant kaving purchased the mort- 
gaged property, his rights as a mortgagee 
were merged in the right of ownership 
aud hence he had no charge left upon the 
property, and standing only in the position 
of the mortgagor could not claim any 
priority under 83.91 and 92, Transfer of 
Property Act. His finding upon that issue 


_is in the following terms: 


“In my view, defendant No.3 has no such right 
left in'view of the provisions of s, #1 read with s. 92 
of the amended Transfer of Property Act. Under 
the provisions of s. 92, the right of subrogation 
is given to persons referred to in 8.91. Section 91 
(a) gives a right of redemption to any person 
{other than the mortgagee of the interest sought to 
be redeemed) who has any interest in or charge 
upon theright to redeem the same. Defendant.No, 3 
atter the purchase of the mortgaged property has no 
charge left upon the right to redeem, His mortgagee 
rights merged in the right of ownership. He 
becomes in the position of a mortgagor so far as the 
plaintiff is concerned. The prior mortgagee had no 
decree upon his mortgage in which the plaintiff, 
subsequent mortgagee, was a party. This is the 
case of a voluntary private sale and purchase 
by defendant No. 3. Therefore, para. l of s. 92, 
Transfer of Property Act, does not apply to this case. 
Defendant No, 3 is not entitled to subrogate. No 
intention to keep alive the rights of defendant No. 3 
under his mortgage is shown, This issue is decided 

4 


accordingly,” 

Having arrived at these’ findings, the 
learned Munsif decreed Jagannath’s suit 
against all tae defendants. including the 
present applicant wio appealed from the 
decree and succseded to this--extent, 
that the Appellate Court held that though 
he could not exercise the right of subroga- 
tion, yet he had a charge upon the property 
under 8.100, ‘Transfer of Property Act. 
Taking this view, the Appellate Court 
directed Jagannath to redeem the 
prior mortgage in favour. of the appellant 
and then to sell the mortgaged-property in 
order to recover the money due 
on his own mortgage and also that which 
he had to pay in order to redeem the prior 
mortgage. Jagannath deposited in Court 
the amount necessary to redeem the appli- ` 
cant’s mortgage; but, it appears that when 
he proceeded to sell the property the 
applicant, who was given the right to 
redeem Jagannath’s mortgage, deposited in 
Oourt the amount due under toat mortgage. 
In the meantime, Ram Deo, opposite party 
No. Lin this case, brought asuit against 
Gokul in the year 1937 and obtained a 
simple money decree. Putting that 
decree into execution, he proceeded to 
attach the house in dispute, wheie- 
upon the present applicant made an 


-ovjection under O. XXI, r. 53, Qivil Proce; 
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The learned Munsif of Cawnpore has 
dismissed that objection on the ground that 
the applicant has no title tothe house in 
dispute because in the previous suit 
brougut by Jagannath, it was found against 
him that he was nota bona fide purchaser 
for valuable consideration. Ihe applicant 
examined himself and a number of wit- 
nesses to prove his actual possession cver 
the house in dispute, and this oral evidence 
was supported by anumber of documents 
in the shape of kirayanamas or leases and 
receipts showing the payment of house tux 
by him. The learned Munsif has entirely 
ignored the question as to whether the 
applicant was in actual possession of the 
house in dispute and, if so, whether he was 
in possession on behalf of the judgment- 
debtor. He has based his order rejecting 
the applicant’s objection solely on the 
ground of want of title. Henceevhe present 
application in revision. ‘The argument on 
behalf of the applicant is thatin deciding 
the question ot title and ignoring that of 
actual possession, the learned Munsif has 
acted with material irregularity in the 
exercise of his jurisdiction and nis 
order rejecting the applicant's objection 
is, therefore, liable to be set aside. 
This contention 18 obViously well founded 
on O. XXI, rr. 58 and 00. Kule 58 runs as 
follows ; - 

“Where any claim is preferred to, or any objec- 
tion is made to the attachment of, any property 
attached in execution of a decree on the ground 
that such property is not liableto such attach- 
ment, the Court shall proceed to investigate the 
claim or objection with the like power as regards 
the examination of the claimant or objector and 
in all other respects as if he was a party to the 
suit.” ; 

Rule 60 provides that: 

“Where upon the said investigation the Court is 
satisfied that for the 1eason stated io the claim or 
objection, such property wasnot, when attached, in 
the pogsession of the judgment-debtor or of some 
person in trust for him, or in the occupancy 
of a tenant or other person paying rent to him 
or that beg in the possession ot the judgment- 
“ debtor at such time, it was so in his possession, 


mot on his own account or as his own 


property, but on account of or in trust for some 
other person, or partly on his owa account and 
partly on account of some other person, the 


Vourt shall make an order releasing the property, 
wholly or to such extent as it thinks fit*fiom attacn- 
ment.” 


Frém these two rales it is perfectly clear 
that tue Court's duty in dealiug with an 
objection under O, XX1, 7,94, 18 tocon- 
centrdte on Jhe quesuch ot possession and 
to’ decide whether tue Judgmeat-debtor 18 
in possession Of the prupelty cn bis 
gwn behalf or on account of orin trifst for 
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some other person, If the Court finds 
that the property is in the actual 


Possession of some person other than the 
judgment-debtor, thea it has to decide 
whether thal possession is in trust for or on 
behalf of the judgment-debtor. The Court 
is not concerned with the question of title to 
the property and is in fast incompetent to 
consider and decide that question. Tne 
order of release or otherwise must be 
based entirely upon the finding on the 
question of possession. The provisions of 
r. 60 are clearly mandatory and any breacan 
of those provisions is at the very least a 
material irregularity. ‘nis view vf the 
law is supported by a mumber of decisions 
of every High Oourt. It is sutisient to 
refer to the tollowing cases: Phomon Singh 
Vv. A.J. Wells (1), Sujat Ali Khan v. Bhao 
Singh (2), Appaswamy v. Balkrishna Pillai 
(3), Ramaswamı Goundan v. Karrupa Mudali 
(4) Nainu v. Bhupendra Nath (5), Anand 
Prasad v., Gopal Das (6), Bhado Mander 
v. Khoda Bux (7), Janki Mahton v. Bas) 
Nath Prasad Singh (8) and Imam Lin v. 
Mathura Das (9). Tne argument cn the 
other side is that in view of Ò. XXI, r. 63, 
the learned Munsif’s order cannot be inter- 
fered with ın revision and the only remedy 
left to tne applicant is by means of a suit. 
Rule 63 runs as follows: 

“Where a claim or an objection is preferred, the 
party against whom an order is made muy institute 
a suit to establish the right which he claims to 
the property in but subject to the 


dispute, 
result of such suit, if any, the order shall be con- 
clusive." STEN 


lt is argued that the language of r. 63 
necessarily places a limit upon the power 
of toe Higa Court to interfere in revisiun 
with an order passed by the lower Court 
under O. XXL, r. 08, allowing or rejecting an 
objection. dlt is further pointed out tnat in 

“a long series of decisions ending with the 


+ case ln Skarr Ali V. Jagmohan Kam (10) this 


(L) A 1R 1923 Rang. 195; 76 Ind. Vas. 677; L R 270; 
2 Bur, L J lsd, 
j (2) A 1 R1927 Nag. 286; 103 Ind. Cas. 12; 10N L 

455. 

(3) A I 81925 Mad. 558; 87 Ind*Cas. 1389; 48 M LJ 
€03; 21 LL W 233; (4925) M W N 590, 

G) A LIK 1928 Mad 1e3;1U0 Ind, Cas. 67;54 M Ld 
321;27 L W 936, 

WA b K 1920 Pat. 790, 60 Iod. Oas. 616. 
z 10) ALK lyzi Pat, 3lu; dus Ind. Uas. 32; 8PLT 

77, 

(7) Agl R 1923 Pat. 746; 123 Ind. Oas. 407, Ind, Rul. 
(1930) Pat. 327, : 

WAL ic 1943 Fat, 158; 142 Ind, Oas. 628; la P LT 
70; ind. Kul, (1433) Pas. 160, 

(MA Lae 1941 Lah 666;132 Ind, Cas, 666; lad. Ral. 
(ly3ly Lah. 650, 

(10j (493L) A L J 181; 131 Ind. Cas. 548; AI R 1931 
an 333 (2; 03 A «66; ind, Kul, (1931) ALL 
333, . 5 
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Court has held that its revisional power 
cannot be invoked by a party to whom some 
other remedy isstill open. In Shair Ali v. 
Jagmohan Ram (10) it was held that: 

“The right to file a civil -revision under s. 119 is 
dependent upon the fulfilment of the condition that 
no other remedy . by suit, by application or by 
appeal is available to the applicant. It is a 
recognized rule of procedure that the special and 
extraordinary remedy by invoking the revisional 
power of this Court should not be exercised unless as 
a last resort foran aggrieved litigant: Sunder Das 
v. Mansa Ram (11), Siva Nathaji v. Joma Kasinath 
(12), Sheo Prasad Singh v. Kastura Koer (13), Gopal 
as v, Alaf Khan (14) and J. J. Guise v. Jaisraj 
(15)." 

Upon a careful consideration of all the 
cases referred to on either side, I find that 
the weight of authority is in favour of the 
applicant’s contention. Two of the cases 
relied upon by the applicant, namely 
Phoman Singh v. A. J. Wells (1) and 
Sujat Ali Khan v. Bhao Singh (2) 
are directly in point, The argument 
advanced on, behalf of the opposite party 
was considered 1n these cases and definitely 
repelled, It was held that the word “con- 
clusive” used in O. XXI, r. 63 means 
nothing more than “tinal”, that is unappeal- 
able, and it does not preclude the power 
of tne High Court to interfere in revision. 
In the Madras and Patna cases referred to 
above, there is no direct reference to O. XXI, 
T. 63; but they are all cases in which the 
High Court interfered in revision with an 
order allowing or rejegiing an objection 
under O. XXL, r. 58. So far as the Patna 
and Madras High Oourts are concerned, it 
appears that itis taken for granted that 
O. KAI, 1. 63, does not preclude the power 
of the High Ucurt to interfere in revision 
and no question tu the contrary is con- 
sequently raised in any case. The Lahore 
High Court has also taken the same view in 
Imam Din v. Mathura Das (9). though: 
there is no direct reference to O. KAI,” 
r. 63. 

Coming now to the cases of this High 
Jourt referred. to by the learned Counsel 
for the opposite party, it has to be con- 
ceded that the trend of the earlier autho- 
rities wae to hold that the High Court had 
no power to interfere in revisior where 
any other remedy w&s open to the appli- 
cant. The last case laying down that rule 
was that of Shair Alt v.Jagmohan Kam 
(10) which has been referred to above. 


(11) TA 407; A W N 1885, 87. 
02,7 B sal. 

(13) 10 A 119; A W N 1888, 26, 
id) LL A 383! A W N 1089, 151. 
(15) 15 A 405; A W N 1893, 472, ° 
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Since then, however, there has been a Full 
Bench decision of this Oourt in Lila v. 
Mahange (16) in which the decision in 
Shair Ali v. Jagmohan Ram (10) was 
referred to but not followed, though not 
expressly dissented from. The eatlier rule 
laying down that. a condition precedent to 
the interference of the High Court in revi- 
sion was the absence of any other remedy 
for the applicant was modified as would 
appear from the observations made Sy 
Sulaiman, Ag. O. J. who overruled a 
preliminary objection taken to the hearing 
of a revision in that case on the ground 
that there was another remedy by way of 
a separate suit open to the applicant. After 
referring to the preliminary objection and 
the case in Shair Ali v. Jagmohan Ram 
(1U) oa which it was founded, Sulaiman, 
Ag. O. J. observed as follows: 

“Section 116 is no doubt discretionary and there- 
fore it is open to the High Oourt to decline to 
interfere in particular cases. Asa matter of prac- 
ordinarily the High 
Court would not interfere if another convenient 
remedy is open to an applicant, particularly when 
that remedy is by way of appeal to a lower Court. 
But it cannot be laid down as a general proposi- 
tion that the High Oourt has no power of inter- 
ference at all or should not interfere when there 
is another remedy by way of a suit Spen to the- 
applicant. The remedy by way of a separate suit 
would involve protracted latigation through several 
Uourts and is not always a convenient remedy 
when a more effective and speady remedy is avail- 
able. There is no justification for restricting the 
power conferred on the High Oourt under s, 115 
by laying down that no revision should be enter- 
tuined when a remedy by suit lies. Hach case 
must be considered on its own merits and if the 
Court below has acted without jurisdiction or with 
material irregularity and the applicant has been 
seriously prejudiced and interference is called for 
jn the interests of justice, there is no reason why 
we should drive the applicant to a more circuitous 
remedy by way of a separate suit.” 


‘his decision was followed by another 
in the Division Bench case in Rajeshwari 
Bibi v. Hari Ram (l). In this case 
Sulaiman, Ag. OC. J. and Young, J. set aside 
ia revision an order passed py the lower. 
Court dismissing an objection underO. XXI, 
r. 50, on the ground that there was an 
unnecessary delay without giving an oppor- 
tunity to toe objector or nis Counsel to 
explain the delay. lt is thus clear that 
the view whica now prevails in this High 
Court 18 that its power of interferepce ia 
revision with an order passed under O. XXI, 
r, 58, is not precluded by the fact that a 


(16) (1931) A LJ 974; 137 Ind, Oase 634; AIR 1931 
All. 63z; 54 A 183; Ind. Rul, (1932) All." 317 
Œ B) f 

(179 (2933; A L J3 11775145 Ind, Oas. 444;'A I R 1939 
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remedy by way of a suit is open to the 
applicant under O. XXI, r. 63. Iam, there- 
fore, of the opinion that the weight of 
authority is decidedly against the objection 
raised by the learned Counsel fur the 
Sppoethe party, and [ consequently overrule 
it, 

As regards the merits of the case, I have 
already shown above that in dismissing 
the applicant’s objection the learned Munsif 
exceeded his jurisdiction by entering into 
the question of title instead of concentrating 
himself on the question of possession. It is 
further clear that even his conclusion on the 
question of title is not really correct, because 
in the previous litigation to which he has 
referred the judgment of the trial Court as 
well as the Appellate Court proceeded upon 
the assumption that the applicant had pur- 
chased the property in dispute. Ieam, there- 
fore, of the opinion that itis a fit case in 
which the High Court should interfere. 
The result, therefore, is that I allow this 
application in. revision and setting aside 
the order passed by the learned Munsif, 
direct that he shall re-hear the objection 
made by the applicant and decide it in 
accordance with the law and in the light 
of the observations made in this judgment. 
The costs shall abide the event. 


Be Application allowed. 
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orders were annulled. The scheme provided for 
the ultimate payment in full of the secured 
creditors and: for the payment of eight annas 
in the rupee to the unsecured creditors. The 
scheme was guaranteed by certain persons, who 
agreed to transfer and convey certain properties 
to the Official Assignee to be used in satisfac- 
tion of the creditors’ claims; the appellant 
was to be finally paid off last, but was to receive 
interest meantime at 6 per cent, per annum. Sub- 
sequent tothe annulment of the adjudications, the 
appellant rendered statements of account to the 
Official Assignee, showing the amounts dueto the 
appellant from time to time under the scheme; 
these statements were compiled on the footing that 
the principal sum due was Rs 3,25,558-12-1, 
approximately and that the appellant's claim for 
that amount had been proved and admitted in the 
office of the Official Assignee. The Official Assignee 
on various dates, admitted the correctness of these 
accounts, until, on a certain date the Official Assignee 
for the first time suggested that the appellant's 
claim had never been adjusted, founding on the 
use of the word “approximate.” The appellant 
replied that his claim had been investigated and 
admitted by the Official Assignee before the scheme 
of composition was entered into, and, as the Official 
Assignee denied this,the appellant made the ap- 
plication to the OUourt asking that the Official 
Assignee should be directed to admit the debts due 
to the appellant and to pay the arreare of interest 
thereon. An application was also made by the 
guarantors to have the appellant's proof expunged. 
The appellant was successful in both applications 
in both Oourts. The High Court held that the appel- 
lant’s claim had been duly lodged with the Official 
Assignee, The High Uourt ordered the Official 
Assignee to admit the claim of the appellant as it 
appeared in thescheme of composition subject to any 
adjustments that might be necessigated by reason 
of calculation of interest due on the said claim. 
The High Court, however, held that the principal 
amount on which the interest was to be payable to 
the appellant was not Rs. 3,25 558-12-1, which was 
stated in the deed of composition as amount of debt 
due and which included arrears of interest of 
Rs, 74,347-1-0, but the sum of Rs, 251,211-L1-1, the 
arrears of interest being excluded : 

Held, on construction of para, XII of the 
scheme that the provisions of para. XII and 
the relative portion of Sch. IIL clearly recorded 
the acceptance by the appellant for the purposes 
of the scheme of composition, of a new mode of 
*payment of their secured debt on the terms set 
out in para, XIL and that the amount of the 
secured debt which was to be subject tothe new 
mode of payment, was clearly tixed by the schedule 
at kis. 3,23,355-12-4 approximately, irrespective of 
the fact that that figure included arrears of inter- 
est. The appellant was, therefore, right in his 
contention tuat the interest payable under sub- 
paras, 3, 4 and 5 of para, XII fell to be calculated 
on that figure. 

Held, further that in The circumstances the 
Official Assignee having admitted the claim of the 
appellante he could not subsequently be allowed to 
re-open any question as to the principal sum on 
which the inverest provided for by para. XH of the 
scheme fell to be calculated. 


Messrs. S. P, E. Pugh, K. C. and J. M. 
Pringle, for the Appellant. 

Messrs. J. P. Eddy, K. C J. E. Godfrey 
and M. H. Rashid, for the Respondents, 
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Lord Thankerton.—This is an appeal 

against a judgment and order of the High 
Court of Judicature at Fort William in 
Bengal, dated April 7, 1936, which affirmed 
on appeal a judgment of the said 
Court in its original insolvency jurisdiction 
‘dated June 18, 1935, whereby inter alia 
the present appellant's exceptions to the 
findings and report of the Registrar in 
insolvency, dated respectively December 15, 
1934 and February 26, 1935, in insolvency 
cases Nos. 137 and 166 of 1911, were dis- 
charged, 

Five persons, who were carrying on busi- 
ness in Calcutta as merchants and agents 
underthe name and style of M. L. Laik 
and Banerjee, were adjudicated insolvents 
by the High Court, three of them on June 
15, 1911, and the other two on July 14, 1911, 
On June 4, 1913, the creditors of the insol- 
vents, including the appellant, approved a 
scheme of composition, and the two insol- 
vency cases having been consolidated, the 
Court approved the composition on Sep- 
tember 15, 1913, and both adjudication 
orders were annulled on March 15, 1916, 
after the necessary transfers contemplated 
by the scheme had been completed. It 
may be stated that the scheme provided 
for the ultimate payment in full of the 
secured creditors and for the payment of 
eight annasin the rupee to the unsecured 
creditors, with the exception of some rela- 
tives of the insolvents yho gave up their 
claims, Thescheme was guaranteed by 
certain persons, who agreed to transfer and 
convey certain properties to the Official 
Assignee to be used in satisfaction of the 
creditors’ claims ; the appellant was to be 
finally paid off last, but was to receive inter- 
est meantime at 6 per cent. per annum. 


f This appeal raises a question of construct 
tion ofthe appellant's rights under the. 
scheme of composition, The respondents 
are the Official Assignee, the insolvents or 
their representatives and the guarantors 
of their representatives. . 

The material paris of the scheme are 
para. XII and part of Sch. lIl, which are as 
follows :— 

“XII. The Benares Bank Ltd., are agfeeable to 
accept payment of their secured debts as follows ;— 

(1) Rama Ranjan Roy and Ashutosh Roy 
will transfer their respective half shares® in the 
Benehir Bhalgora and Khas Jherriah properties 
and the income and profits thereof to the Official 
Assignee; out ofsuch income the Official Assignee 
will pay to the Benares bank the sumof Ks. 5,000 
per annum towards satisfacticn of this debt, should 
such income not sufficeto pay Re. 5,000 ‘then Babu 
Kalidas Laik will make up me deficiency, 

(9) The debtg due to the indolvents so fer as 
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the same shall be realised by the Official Assignee 
as aso the sale proceeds of Simapore and Benedhi 
properties (which are to be sold by the Official 
Assignee) will also be paid to the Benares Bank, 
Ltd., towards satisfaction of their mortgages. 

(3) If the payments made to the Benares Bank, 
Ltd., under cls. 1 and 2 of this paragraph do not 
cover the interest at 6 per cent. pet annum, than 
the amount of the deficiency will be made good, 
as to one-half thereof by Nirmal Shib Banerjee and 
asto the other half by Gopesh Chandra Auhicary 
and Nilraten Adhicary. 

(4) Bolong as the payments mentioned in cls. 1, 
2and3 are regularly made, the Benares Bank will 
accept interest at 6 per cent. per annum and will 
not enforce their mortgage liability. 

(5) Upon satisfaction of Mrs, Barnard's and 
Woomesh Ohandre Banerjee's mortgages in manner 
aforesaid and payment of the second sum of unnas 4 
in the rupee to the creditors named in part 1 of 
Sch. I, the income from Bhulanbararee property and 
the properties mentioned in Sch, II and the proper- 
ties of N.S. Banerjee mentioned in para. X will be 
applied towards satisfaction of this mortgage in- 
cluding further interest at 6 percent. and thereupon 
the propertfes mentioned in cls.) and 2 will be 
released from this mortgage end the personal lia- 
bility of the persons numed in cls.1 and 3for pay- 
ments as stated in cl. 4 will cease, 


SCHEDULE IH. 


LIST AND DESCRIPTION oF SECURED DEBTS. 
+ * * * * 


8. Benares Bank, Lid. 

Secured by three ditierent mortgages firstly for 
a sum of ks. 1,25,000 created by M. L.aik, K. K. 
Adhicary, 8. K. Bannerjee, Harish Ohasdra Muker- 
jee and N. N. Mukerjee oy security of the Henadi 
Uoal propepty and one Simapur landed property 
and several outstanding of the firm of M. L. Laik 
and Banerjee, secondly for a sum of Ks. 25,000 
created by the above named five persons by charge 
of the said M. L, Laik’s share in the Hathnal Ooi- 
liery and certam other landed properties, thirdly, 
for a sum of Ks. 78,000 Greated by Susti Kinkar 
Banerjee by charge of several personal properties. 
Approximate due up todate is Rs. 3,25,558-12-1. The 
mode of payment is provided for in XIL of the 
proposal and the creditor has approved ofthe same,” 

lt may be mentioned that on February 
lë, 1915, all the guarantors under the scheme, 
With one exception, entered into a 
deed of transfer in tavour of the Official 
Assignee in modification of the scheme, 
butithas been held by the Appeal Oourt, 
in a Judgment, dated January ə, 1932, that, 
this deed cannot be enforced in the 
insolvency proceedings, as the requisite 
procedure had not been complied with. 
it is, therefore, not material to tne present 
question.- ° 
_ The question for decision in this appeal 
is whether, upon a proper construcion of 
para. Xil of the scheme and the relative 
Part of Sch. Lll, the prncipal sum on which 
the interest is 10 be payable to the appellant 
is (a) the sum of Rs. 3,25,55842-1, which is 
stated a8 the amount of the debt in 
Sch.. Ol and which admittedly intluded 
arrears of interest of Rs. 74,34/-1-0, as the 
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appellant contended or (b) the sum of 
Rs. 2,51,211-11-1, the arrears of interest 
being excluded, as the respondents con- 
-tanded. 

The appellant maintained further that 
the | respondents were excluded from 
raising this question, in view of a judgment 
of the Oourt in these insolvency prcceed- 
ings, dated August 10, 1923. On the merits 
of the question, the appellant maintained 
that, for the purposes of the scheme of 
composition the original mortgages and 
securities were superseded, and the appel- 
lant's debt was in effecta new debt, on 
me the stipulated interest was to be pay- 
able. 

The respondents maintained that the 
original mortgage-debts were not supersed- 
ed by the scheme of composition, that the 
effect of the scheme was that a flat rate of 
12 per cent. interest was substituted for 
the original rates of interest on the original 
mortgage-debts, payment of half of the new 
rate being postponed, and that the appel- 
lant’s claim involved the paymeut of com- 
pound interest, which should not be allowed 
unless clearly provided for by the scheme. 
They submitted a further contention under 
the Bihar Money Lenders’ Act IIL of 1938, 
but it is clear that that Act does not apply 
to the present proceedings, and this conten- 
tion need not be further considered. 

Both the Courts below have accepted the 
respondents’ contentions on the merils as 
to compound interest and a flat rate. 
Costello, J., with whom Derbyshire, O. J. 
agreed, said: 

“We have come to the conclusion that, in spite of 
the judgment of Mr. Justice Panckridge and of the 
formal judgment of myself and Mr. Jusitice Lort- 
Williams, we ought not to put upon the guarantors 
liability for the payment of interest upon a sum 
which represents accumulated interest amounting to 
Rs, 74,371-1-0 unless it is made reasonably clear and 
indeed clear beyond all question from the terms of 
the scheme of composition that that was the inten- 
tion of the parties, Upon a careful and close exa- 

- mination of the terms of the scheme of composition 
on the line indicated by Mr, Advocate-General and 
after a most careful consideration of all the argu- 
ments which he has put forward and which are based 
upon the grounds of objection which were set forth 
in the petition of the bank dated May 17, 1935, we 
find ourselveg unable to come to the contlusion that 
the scheme does provide for payment of interest at 
12 per cent. upon the sum which represents the 
accumtflated interest atethe date of the scheme,” 


Their Lordships regret that they are 
unable to agree with this construction of the 
scheme of composition, and, further, the 
previous judgments of the Court which are 
referred to in the passage above quoted, 
do not include the previous judgments on 
which the appellant relies as excluding the 
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respondents from raising the present, que3- 
tion, viz., the judgment of Greaves, J. dated 
May 10, 1922, affirmed on appeal on August 
10, 1923. 

In their Lordships’ opinion the provisions 
of para. XII of the scheme and the relative 
portion of Sch. JIL clearly record the 
acceptance by the bank, for the purposes 
of the scheme of composition, of a new 
mode of payment of their secured debt on 
the terms set out in para. XII, and that 
the amount of the second debt which is 
to be subject tothe new mode of payment 
is clearly fixed by the schedule at 
Rs, 3,25,558-12-1 approximately, irrespective 
of the fact that that figure includes arrears 
of interest. It follows that the appellant 
bank is right in its contention that the 
interest payable under sub-paras. 3, 4 and 5 
of para. XII falls to be calculated on that 
figure. , 

But their Lordships are also of opinioa 
that the decision of this question was 
necessarily involved in the decisions of 
Greaves, J. and the High Court above 
referred to, and that the respondents should 
not be allowed to re-open it. 

Subsequent to the annulment of the 
adjudications on March 15, 1916, the appel- 
lant rendered statements of account to the 
Official Assignee, showing the amounts due 
to the appellant from time fotime under 
the scheme; these statements were com- 
piled on the footing that the principal 
sum due was Rs. 3,25,558 12-1, and that the 
appellant's claim for that amount had been 
proved and admitted in the office of the 
Official Assignee. 
on various dates, which are detailed in the 
judgment of Greaves, J., dated May 10, 
1922, admitted the correctness of these 
‘accounts, until, cn August 31, 1920, the 

- Official Assignee for the first time suggested 
that the appellant’s claim had never been 
adjusted, founding on the use of the 
word “approximate.” The present appel- 
lant replted that its clatm had been 
investigated and admitted by the Official 
Assignee before the scheme of composi- 
tion wag entered into, and, as the Official 
Assignee denied this,the appellant made 
the application to the Courtin May 1921, 
askingethat the Official Assignee should be 
directed to admit the debts due to the 
bank and to pay the arrears of interest 
thereon. An application was also made 
by the guarantors to have the appellant's 
proof expunged, which was heard on appeal 
and decided along with the appeal in the 
appellant's application. The present appel- 
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lant was successful in both applications 
in both Courts, and itis sufficient to state 
the decision of the High Court delivered on 
August 10, 1928, in affirming the decisions 
of Greaves, J. The High Court held that 
the bank’s elaim had been duly lodged with 
the Official Assignee on or about June 4, 
1913, and that it was admitted as being 
correct not only by the Official Assignee, 
who was then litigating, but also by his pre- 
decessors, and that the guarantors were not 
entitled to call upon the bank to prove its 
claim again, or to have it expunged. They 
held that the use of the word ‘‘appreximate” 
merely referred to the arithmetical correct- 
ness of the calculation of the interest due, 
and they affirmed the orderof Greaves, J. 
which ordered the Official Assignee to admit 
the claim of the bank as appearing inthe 
said scheme of composition subject to any 
adjustments that might be necessitated by 
reason of calculation of interest due on the 
said claim. 


_Itis clear in the judgments of both 
Courts that the above order excluded the 
Official Assignee from further question as 
to the principal sum on which the interest 
fellto be calculated, which, as stated by 
Greaves, J. was “the sum of Rs. 3,25,U0U 
odd appearing in the composition deed.” 
Indeed, if there eould be any doubt 
about this, it, would be removed by the 
letter of the Official Assignee, who, after 
questioning the correctfess of the number 
of days for which interest fell to be caleu- 
lated, admitted in his letter dated Febru- 
‘ary 19,1924, the correctness. of the state of 
account worked out bythe bank on the 
basis of Rs. 3,25,558-12-1 principal, and that 
it was onthe basis of the judgment of 
the Court passed on May 10, 1922. < 
- In these circumstances, their Lordships 
are of opinion, that the Official Assignee * 
cannot now be aliowed to re-open any ques- 
tion as fo the principal sum on which the 
interest provided for by para. XII of the 
scheme falls to*be calculated. ° 


Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be allowed, that the judgments of the High 
Oourt dated June 18, 1935, and April 7, 
1936, should be set aside so far as they’ 
relate tothe present appellant's exceptions 
to the findings and report of the Registrar, 
that the Registrar should be directed to 
vary his findings and reportso as to treat 
the sum of Rs. 3,25,558-12-1 as the princi- 
pal sum on which the interest due under 
the scheme falls to be calculated, thet to 
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this extent the appellant's exceptions should 
be allowed, but that otherwise they should 
be dismissed ; that the present appellant 
should have its costs of the said exceptions 
incurred’ before the learned Judge of the 
High Court in its, original insolvency juris- 
diction, and ofits appeal to the High Court 
and the costs of this appeal 

8. < Appeal allowed. 

Solicitors for the 


Appellant.—Messrs. 
Giles & Hunter. ° 
Solicitors for the Respondents.— Messrs, 
Nehra & Co. 


ALLAHABAD HIGH COURT 
First Civil Appaal No. 227 of 1937 . 
September 1, 193d 


. Mista, J. 
Syed TAYYAB HASAN—Darsnpant 
~—APPELLANT 
versus 


Syed SAGHIR HASAN—PLaInvipr AND 
OTHEKS—~DEFENDANTS—HESPON DENTS 
Civil Procedure Code (Act V of 1908), O. IL, r. 2, 
0. XXXIV, rr. 2 Q}, 3 (1)—Plaintıf mortgagee 
though entitled to sue both for possession and 
mesne profits, suing only for mesne profitts— Whether 
can subsequently sue fer possession—Plaintiff's 
right to sue for possession when barred, he is not 
entitied to sue for mesne profits aiso~Suit on 
mortgage—Passing of preliminary decree for fore- 
closure—Relatrons between parties are governed by 
terms of such decree and not by mortgage-deed— 
Payment of principal amount due - on mortgage 
ajter passing of preliminary decree for foreclosure 
—Whether affects mortgagee's right to nave decree 
made final in ireu of balance aue—~Mortgage—Sutt 
on—Lossession of mortgagee on decree being. made 
final —Nature of-—Mesne proyits—Suit for—Naiure 
of—Kes judicata—Lecree in previous suit awarding 
mesne projits up to date of suu— Whether res judicata 
on question of mesne profits for subsequent period. 

When a plaintafi who is entitled to sue both for 
mesne profits and mortgagee possession sues only 
tor mesne protity and does not sue for possession, 
he cannot subsequently sue fur possession by 
reason of O, ll, r. 2, Uivil Procedure Ucde, And 
when the plaintiff's right to sue for mortgagee 
possession has become barred, it is obvious that he’ 
becomes disentitled to sue for mesne profits also. 

Lp. 353, col, 2.) f 

A mortgage by way of conditional sale was made 
by defendants ın favour of the plaintiff in 1927, for 
a period uf nve years, The morigagees were, how- 
ever, nut pub in possession of the property mortgag- 
ed, in 1933, the mortgagees brought a suit on foot 
of this document alleging that the transacigon was 
one of an absolute sale witn a condition of re- 
purchuse and that they were really the owners of 
whe property entered in the document, They 
therefore claimed proprictury possessiom of the 
property in that suis and also asked for mesne 
prohts irom i930 to 1933. ln the alternative, they 
prayed that if the document was considered by 
the @ourt to be a mortgage by way of conditional 
sale, they should be given a decree for foreclosute 

e 
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together with mesne profits and damages.« The 
mortgagees did not, however. ask for a decree for 
possession as mortgagees. The trial Court held that 
the transaction was one of mortgage by conditional 
sale and accordingly he passed a decree for fore- 
closure. He also decreed mesne profits. The mort- 
gagors paid the principal amount due under the 
mortgage and after the period allowed for further 
payment expired the mortgagee applied for a final 
decree for foreclosure in lieu of the balance due. 
One of the mortgagees subsequently brought a anit 
claiming mesne profits for the subsequent period : 

Held, that the claim in this later suit for mesne 
profits was barred under O. Il, r 9% Mewa Koer 
v. Benarsit Prasad (1\, Ganeshi Lal v. Bansidhar (2), 
Sheo Ratan Misra v. Ram Dhani (3\ and Kareem 
Baksh v. Jattu Ram (4), relied on [abid] 

On the passing of a preliminary decree for fore- 
closure on the basis of a mortgage, the relations 
between the parties are governed not by the terms 
of the mortgage-deed which has ceased to exist, but 
by the terms of the decree into which the mort- 
gage becomer merged. [p. 359, col. 1.) 

Payment of the principal amount due on the 
mortgage made after the passing of the preliminary 
decree for foreclosure in the mortgage suit does 
not affect the right of the plaintiff mortgagee to 
have the decree made finalin lieu of the balance 
left due to him under O. XXXIV, r. 3 (2), Civil 
Procedure Code. Subsequent to the passing of the 
preliminary decree the relations between the par- 
ties are governed hy the preliminary decree and 
a by the terms of the mortgage-deed. [p. 359, col. 

The possession which the plaintiff mortgagee 
gets on the mortgage decree being made final, is 
not possession as mortgggee but possession as full 
owner. 

A claim for mesne profits presupposes that the 
person in possession has no legal right to posses- 
sion, while the peraon seeking mesne profitshas a 
right to possession, 

The decree in the previous suit awarding mesn 
profits upto the date of that suit cannot be res judi- 
cate upon the question of mesne profits for the sub- 
sequent period because the causes of action for the 
two suits are quite different. . 

F. O. A. from an order of the Additional 
ma Judge, Moradabad, dated July 30, 
1937. 


Mr. Mushtaq Ahmad, for the Appellant. 

Mr. Ishaq Ahmad. for the Respondents. 

Judgment.—This is a -first nppeal 
from. the order of the Additional Civil 
‘Judge of Moradabad, dated July 30, 1937. 
The relevant facts which have given rise 
to this appeal are as follows: On August 22, 
1927, a mortgage bv way of conditional 
sale was made by defendants Nps. 1 and 
2 in favour of the plainttff and defendant 
No. 3 for a period of five years. The 
mortg&gees were, however, not put in posses- 
sion of the property mortgaged. OnJunel, 
1933, the mortgagees brought a suit on 
foot of" this „document alleging that the 
transaction was one of an absolute sale 
with a condition of re-purchase and that 
they were rgally the owners of the property 
entered in the document, They, therefore, 
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claimed proprietary possession of the 
property in that emit and also asked 


for mame profits from July J, 1930, to 
June 30, 1933, and for damages for 
the materials of one of the houses covered 
by the deed which materials were said 
to have been taken away by the mortgagors. 
In the alternative, they prayed that if the 
document was considered by the Oourt 
to be a mortgage by way of conditional 
sale, they should be given a decree for 
foreclosure together with mesne profits and 


damages. It may be noted that the 
mortgagees did not ask for a decree 
for possession as mortgagees. The 


trial Court of the Munsif held that the 
transaction was one of mortgage by con- 
ditional sale and ace*rdingly he passed a 
decree for foreclesnre. He also decreed. 
mesne profits for the zamindart property 
as well as the house property covered by 
the deed of mortgage and damages for 
the materials of the house. The operative 
portion of the judgment was in these terms: 

“The plaintiff's suit for foreclosure of the property 
detailed at the foot of the plaint is hereby decreed 
under O. XXXIV, r. 2, Oivil Procedure Code, on 

i itions: 
ene Nae. 1 and 2 shall pay to the 
plaintiffs a sum of Rs. 1,830, (Rs. 1,590 was the principal 
and Rs. 330 was the amount of mesne profits for 
the zamindarit property) within six months from 
to-day and defendant No. 1 alone shall pay Rs. 418-8-0 
to the plaintiffs within the aforesaid period. (This 
sum was the amount of meene profits in respect of 
aper - g" 
E A a pay up the amount as decreed 
above to the plaintiffs within six months, the pro- 
perty in suit shall he redeemed and defendants Nos. 1 
and 2 shall be entitled to take possession thereof, 
Otherwise, the mortgage shall be foreclosed and the 
plaintifis declared to be the full owners thereof. 

(5) The plaintifs in case of foreclosure would 
get Rs, 56 from defendant No. 1 alone as costs of 
= The plaintifs will get their costs in any case.” 

. The decree was passed on May 29, 1934. 
Against this decision, the defendant-mort- 
gagors filed an appeal but their appeal 
wag dismissed on March 22, 1935, and a 
further period of one month was given to 
the mortgagors to pay the balance due 
under the decree to the mortgagee decree 
holders, It mav be noted that on 
November 29, 1934,,the date on which 
the period of grace expired, the mortgagors 
deposited the principal sum of Rs. 1,500 
and this was subsequently taken away 
by the mortgagees. After the further 
period of grace allowed by the Appellate 
Court had expired, the plaintiffs applied 
for a final decree for foreclosure 1n lieu 
of the balancg that was then dus to them, 
and while that application for final decree 
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“was pending, the mortgagors made an 
application asking for instalments under the 
Agriculturists’ Relief Act. On August 19, 
1935, the Court passed an order on both 
the applications. It granted the mortgagors 
four yearly instalments and directed that 
in default in payment of two of them, the 
decree for foreclosure would be made final. 
The first instalment was payable in 1935 
and the last in 1939. It does not appear 
that any of the four instalments has been 
paid. M 
After the above order granting instalments 
to the mortgagors had been made, one of 
the mortgagees brought a suit on Novem- 
ber 19, 1935, claiming mesne profits for 
the years 1341 Fasli to 1343 Fasli corres- 
ponding to June 1, 1933, to October 31, 
1935. This suit was resisted by the mort- 
gagors and was dismissed by the trial 
Gourt of the Munsif on the ground that it 
was barred by O. II, r. 2, Civil Procedure 
Code. The plaintiff then appealed to the 
Additional Civil Judge who reversed the 
decision of the trial Court and remanded 
the case for disposal of the issues which 
had been left undecided by the Munsif. 
The present appeal has been directed 
agains: the order of remand. The grounds 
on which the lower Appellate Court granted 
a decree for mesne profite claimed by the 
plaintiff are stated in the judgment to be 
as follows: 2 

“The mesne profits in the present suit are claimed 
on the same ground on whichsthey were claimed in 
the previous suit with this difference only that while 
in the previous suit they were claimed for the years 
1338 to 1340 Fasli the years ‘involved in this suit 
are 1341 onwards. The matter is res judicata between 
the parties, and defendants Nos. 1 and 2 cannot 
escape their legal liability to pay mesne profits to 
the plaintiff and defendant No. 3 so long as they 
are in possession of the property of which the 
possession should have been delivered by them 
to the plaintiffs and defendant No. 3, according to 
the terms of the sale or mortgage-deed, dated 
August 22, 1927......... The fact that the defendants 
have made a part payment of Rs. 1,500 towards the 
preliminary foreclosure decree does not confer on them 
aright to continue to remain in possession of the 
property and does not extinguish their liability for 
mesne profits.” s 


I consider that the decision of the lower 
Appellate Court is erroneous. The decree 
ein the previous suit awarding mesne profits 
up to the date of that suit could not possibly 
be res judicata upon the question of mesne 
profits for the subsequent period because 
the causes of action for the two suits were 
quite different. It may well be that mesne 
profits were claimable up to the date of the 
suit and tHey were not claimable after tLe 
date of thesuit. The claim of the plaintiff 
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for mesne profits after the date of the first 

suit ig not maintainable even though posses- 

sion of the mortgaged property has remained 

with defendants Nos. 1 and 2 and for the’ 
following reasons :— : 

When the previous suit for foreclosure 
and mesne profits was brought by the mort- 
gagees, they were entitled to two distinct 
reliefs. They could have sued for mort- 
gagee’s possession and mesne profits (either , 
past mesne profits only or both past and 
furture mesne profits upto the date they 
were put in mortgagee possession: vide 
O. XX, r. 12, Civil Procedure Code), In 
such a case their right to have the property 
foreclosed later on and the mortgagors’ 
right to redeem it would have remained 
intact and they could have subsequently 
sued for foreclosure within the time allowed 
by law. Instead however of suing both 
for mortgagee possession and mesne profits, 
they sued only for mesne profits. The. 
cause of action fora claim for mortgagee 
possession was the same as that for the ' 
claim for mesne profits, see Mewa Koer v. 
Benarsi Prasad (1) and under the pravi- ` 
sions of O. H, r, 2, Civil Procedure Code, both - 
the claims should have been put together ` 
into Oourt. The effect of plaintiffs suing 
for mesne profits alone without suing for 
mortgagee possession ‘was that their right . 
tosue subsequently for mortgagee posses- 
sion became barred under the provisions, 
of Q. II, r. 2, Civil Procedure Code. When a 
plaintiff who is entitled to sue both for 
mesne profits and possession, sues only for 
mesne profits and does not sus for posses- 
sion, he cannot subsequently sue for posses- 
sion. And when the plaintiff's right to sue 
for mortgagee possession became barred, 
it is obvious that they became disentitled: to 
sue for mesne profits also: see Ganeshi 

° Lal v. Bansidhar (2), Sheo Ratan Misra v. 
“Ram Dhani (3) and Kareem Bakhsh v. Jattu 
Ram, 8 Ind, Cas, 224 (4). 

The other relief for which the mortgagees . 
could have asked was a decree for foreelo- 
sure, that is a decree declaring that if the 

. mortgagors did not pay the mortgage 
money due within a time to be fixed by the 
Court, thejr right to redeem would be 
barred and the plaintiffs instead of being 
mortgagees would become full owners gf the 
property. If the plaintifis wanted also to 
be put in mortgagee possession of the 


mortgaged property until such time as the 
(1) 17 A 533; AWN 1895, 191. | 
(2) A 1R 1933 All 84; 140 Ind. Cas. 181; Ind. Rul. 
(1932) Al, 607. j . 
(3) 9.0 0.322, 
(4) 8 Ind, Oas. 224; 31 P LR 1920, 


. 


. 


. 
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mortgage was redeemed or the right of the 
mortgagora to redeem was barred, they 
could and they should have joined in their 
suit for foreclosure a claim for such posses- 
sion. The cause of action for a claim for 
foreclosute is no doubt different from that 
fora claim for mortgagee possession, but 
the Proviso to O. If, r. 4, Civil Procedure 
Oode, specifically provides for the joinder 
of these two claims. The plaintiffs did not, 
however, ask for mortgagee possession in 
their suit for foreclosure. They sued for 
foreclosure and past mesne profits only. 
The result was that when on the basis 
of the mortgage-deed they obtained a 
decree for foreclosure, the mortgage 
became merged in the decree and ceased to 
exist. 

Now on the passing of a preliminary 
decree for foreclosure on the basis of a 
mortgage, the relations between the parties 
are governed not by the terms of the mort- 
gagee-deed which has ceased to exist, but 
by the terms of the decree into which the 
mortgage becomes ‘merged. The plaintiffs 
mortgagees could not after the passing of 
the decree therefore sue for possession on 
the basis of the mortgage-deed and they 
were entitled to mortgagee possession only 
under the terms of that deed. The prelimi- 
nary decree for foreclosure did not provide 
that the mortgagees could be entitled to 
take mortgagee possession of the mortgaged 
property. In fact, under the terms of the 
decree the morigagees, if they were not in 
possession at the time the decree was passed, 
could not obtain possession until such time 
as the decree became final and the right of 
the mortgagors to redeem was barred. 
Order XXXIV, r. 3, cl. (2) specifically pro- 
vides that 


“if the mortgagee 
mortgaged property the 


is not in possession of the 
Court shall order the 


defendant to put the plaintiff in possession ofthe e 


property.” 


It may be observed that the possession 
which the plaintiff gets on the decree being 
made final is not possession as mortgagee 
but possession as full owner. When the 
mortgage ceased to exist, the mortgagees 
could not obviously sue for mortgagee pos- 
session on the basis of the defunct 
mortgage. And if Jhey could not sue to 
recover possession, itis obvious that they 
cannot sue for mesne profits. A claim for 
mesne . profits prestpposes that the person 
in possession has nolegal right to posses- 
sion, while the person seeking mesne 
profits’ has a right to possession. The 
coatention that in spite of the preliminary 
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decree being passed on foot of a mortgage, 
the mortgage subsists and the parties cons 
tinue to be governed by the terms of the 
mortgage deed is untenable. 

The parties cannot be governed at the 
same time both by the terms of the mort- 
gage-deed as well as by those of the 
preliminary decree passed on foot of the 
mortgage. The relation of mortgagor and 
mortgagee no doubt subsists until the 
decree for foreclosure is made final but 
the mortgage becomes merged in the 
preliminary decree and the parties are 
thenceforth governed by the termsof the 
decree only. Ifthe contention of learned 
QOounsel forthe respondents be assumed 
to be correct, then the payment of the 
principal sum of Rs. 1,500 by the mor; ga: 
gors on November 29, 1934, extinguished 
the mortgage for the mortgage did not 
carry any interest. And even in that case 
a suit for possession and mesne profits on 
the mortgage which had been paid off 
would not be maintainable, 

As regards the effect of the payment of 
Rs. 1,500 by the mortgagors, the law is 
clear that the decree for foreclosure is to 
be made final in lieu of the balance that is 
left due after giving credit for any 
payments made by the mortgagors: vide 
O. XXXIV, r.3,cl. (2), Civil Procedure 
Code. As has been already observed 
above, the relations betweene the parties 
were governed by,the preliminary decree 
and not by the termsof the mortgage- 
deed. The payment of Rs. 1,500, therefore, 
would not affect theright of the plaintiffs 
mortgagees to have the decree made final 
in lien of the balance left due to them. 
The payment would, however, undoubtedly 
affect the claim for mesne profits if such 
aclaim were maintainable and mesne 
profits were recoverable. ; ’ 

It may be observed that in spite of 
their omission toclaim mortgagee posses- 
sion along with their relief for foreclosure; 
the plaintiffs were not altogether without 
a remedy. After the date of the prelimin- 
ary decree for foreclosure when the 
defendants-mortgagors asked for extension 
of time and for instalments, it was open 
to the plaintifis-mortfagees to ask the 
Oourt fo put the defendants upon terms, 
as provided by the provisions of O. XXXIV, 
r. 2, cl. (2), Civil Procedure Oode. Tae 
Court could then have, as a condition 
precedent to giving extension of time, 
asked the defendants mortgagorg either to 
put the plaintifis in mortgagee possession 
of the propertye until such time as the 
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mortgage was redeemed or it couid have 
asked them to pay the usufruct of the 
property or damages by way of interest to 
the mortgagees until expiry of the extended 
period. Jn the result, I hold that the claim 


ofthe plaintiffs for mesne profits is 
barred. I therefore accept this appeal, 
set aside the decree ofthe Court below 


and restore that of the trial Court of the 
Munsif. The defendant- appellant will have 
his costs of all the Courts from the plaintiffs- 


respondents. Leave to file Letters Patent 
Appeal is granted. 
B, Appeal allowed. 


BOMBAY HIGH COURT 
Civil Appeal No. 34 cf 1938 
September 30, 1934 
Beaumont, ©. J. AND RANGNBKAR. J. 
GAJRAJ SHEOKARANDAS— DEFENDANT — 
APPELLANT 
versus 


Sri HUKAMCHAND SARUPCHAND 
AND OTRERS—-PLAINTIFRS— RESPONDENTS 
` Civil Procedure Cede (Act V of 1908), O. KAT, 
7.46 (c) ‘al—Movable property—Deposit made by 
member of Association being subject to forfeiture and 
liens and within absolute control of Association— 
Whether liable to attachment under O. XXI, r. 46. 
Sub-rule (c) of r. 46 of O. XXI, Civil Procedure 
Code, predicates that the movable property referred 
to must be capable of being in the possession of the 
jadgment-debtor, and must, therefore, be property of a 
tangible character. I 
Under -the Articles of Association of a cortain 

Association, every member h to make a deposit, 
which was liable to forfeiture in certain events, and 
was also subject to certain liens. Subject to the 
liability to forfeiture and to the satisfaction of the 
lieng, the deposit with interest was repayable to the 
member on his ceasing from any cause to be & 
member. One of the clauses of the articles provided 
that all moneys received by the Association as deposit 
should be deemed to be under the absolute control 
of the Association. The Association could use the 
moneys for any of the objects of the Association in® 
the same manner as if the moneys belonged to the 
Association absolutely. A creditor of a member of 
the Association sought to attach his deposit under 
a XXI, r. 46, in execution of a decree against 

im : 

Held, that the deposit did not constitute a debt 
under O. XXI, r. 4@(a) but was only money payable 
upon certain contingencies and until the judgment- 
debtor ceased to be a member ofthe Association, 
his rights in the deposit could not be ascertained nor 
could it be said that the interest which the jwdgment- 
debtor had in the sum depesited was “movable pro- 
perty not in the possession of the judgment-debtor” 
within the meaning of r. 46 (c). The deposit was not, 
therefore, liable to attachment.’ Jetha Devji &Co.v. 
ovis Natl (1), not approved. Hutt v. Shaw <2), ap- 
plied. 

Mr. F. J. Coltman, for the Appellant. 
Mr. M. ©. Setalvad, Advocate-General, 
for the Respondents, 


Beaumont,C.J.—This is gn appeal from 
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a decision of Engineer, J. which raises the 
question whether a deposit made by a 
member of the East India Ootton Associa- 
tion with that Association under their 
rules is liable to attachment. Under the 
Articles of Association, of the East India 
Cotton Association, every member has to 
make ə deposit, which is liable to for- 
feiture in certain events, and is also sub- 
ject to certain liens. Subject to the liability 
to forfeiture and to the satisfaction .of 
the liens, the deposit with interest is 
repayable to the member on his ceasing 
from any cause to be 8 member, the 
money being repayable within twelve 
months with interest. Then cl. 21 of the 
Articles provides that all moneys received 
by the Association as deposit shall be 
deemed to be under the absolute control 
of the Association. The Association can use 
the moneyé for any of the objects of the 
Association in the same manner as if the 
moneys belonged to the Association abso- 
lutely. 

The judgment creditor applied. for 
attachment under O. XXI, r. 46, Civil Pro- 
cedure Code, 1908, and a warrant was issued 
under sut-r. (a) which deals with | the 
case ofa debt not secured by a megotiable 
insrument. Engineer, J. held that sub- 
r. (a) did not apply’ and that the sum 
deposited with the Association was nota 
debt, but he held that the case fell with- 
in subr. (e) which deals with other 
movable property notin the possession of 
tLe judgment-debtor, except property 
deposited in, or in the custody of, any 
Court. In so holding, the learned Judge 
followed with approval a decision of 
Mirza, J. in Jetha Devji & Co. v. Durgadutt 
(1), but with all respect to the learned 
Judge and to Mirza, J. I am unable to 
agree with the view that the case falls 
within sub-r. (6). It seems to me quite 
impossible to contend that the interest 
which the debtor has in this deposited . 
sum is “movable property mot ip the 
possession of the judgmentedebtor.” The 
judgment-debtor handed over Rs. 5,000 to 
the Association, but those particular 
rupees he, has no right to recover. He has 
a right in certain events to revelve a 
sum of Rs. 5,000, but there is no property, 
at the present moment *representing those 
particular Rs. 5,000. The learned Advocate- 
General has argued that “movable pro- 
perty” in sub-r. (c) must be givea the 
wide meaning attributed to it in the 

(1) 299Bom. LR 416; 102 Ind. Oas. 418; AIR 1927 
Bom. 365. e . 
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General Clauses Act, 1897, that is te say, 
all property which is not immovable, but 
definitions in the General Clauses Act are 
all subject to anything repugnant thereto 
and here it seems to me that the sub-rule 
predicates that the movable property 
referred to must be capable of being in 
the possession of the judgment-debor, and 
must, therefore, be property of a tangible 
character. This is further emphasized by 
the exception of “property deposited in or 
in the custody of any Court.” It is obvious 
that thedebtor here could not deposit in 
Oourt such interest as be possesses in this 
deposited sum cf Rs. 5,000, nor could he 
assume possession of such interest. More- 
over, inasmuch as the Association can 
use moneys deposited with it as though 
such moneys were their own, for aught I 
know they may have invested this deposit 
in the purchase of immovable property. 
There is no evidence before us that there 
is any movable property which can be 
affected by attachment. In the case before 
Mirza, J., itis to be noted that the main 
question was whether the attachment of 
the deposit with the East India Cotton 
Associatipn could be followed by a gar- 
nishee notice, and the judgment creditor 
was not before the.QOourt. It- was held 
that a garnishee notice requiring the 
Association to pay the deposited sum to 
the member could not be supported, and 
with that part cf the decision, I agree. 
The learned Judge’s statement that the 
plaintifis have a right to attach the 
debtor's interest in the deposit is, I think, 
incorrect. 


Inmy view there is also no substance 
in the contention that the interest of the 
judgment-debtor in this sum is a debt. 
The way in which the case is put by the 
learned Advocate-General is that this isa 
debt presently due, though payable in 
future, and liable in certain events to be 
‘lost altogether by forfeiture or to be 
diminitLed by the enforcement of a lien; 
but he says that docs not affect the 
character cf the debt itself, which is a 
debi now edue though not payable. In 
‘my opinion, that is nob the correct 
position. [ think the correct view is that 
this i$ money whith is only repayable 
in cerain contingencies. The case seems 
to me to fall wifhin the principle of 
the cage in Hutt v. Shaw (2), which came 
before the Court cf Appeal in England. 
In thet case moneys had been deposited 


$2; (1887) 3 T’ L R 354. 3 
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with a stock-broker as cover, and as 
soon as the transactions between the 
depositor and the broker were closed, 
the moneys not used as cover were 
repayable. The Court held that there was 
no debt at all until the transactions were 
closed. I think the same principle applies 
here, and that it is impossible to hold 
that there is any debt until the judgment- 
debtor has ceased to be a member of the 
Association, and his rights in the deposit 
can be ascertained. At the present moment, 
in my opinion, there is no debt, and I 
think, therefore, that the attachment must 


be raised. Appeal allowed with costs. 
Attachment set aside. Summons made 
absolute. l 

Rangnekar, J.—I agree. 

S. Appeal allowed. 


— 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 568 of 1937 
September 22, 1938 
Iogan Auman, J. 

AMBIKA PRASAD—PL&INTIFF— 
APPELLANT 
versus 
Musammat NAZIRAN BIBI AND oTazes— 

' Derenpants— RESPONDENTS 

Agra Pre-emption Act (XI of 1922), ss. 3, 5— 
Agreement entered injo by parties in 1897, that co- 
sharer desiring to sell his share should first sell 
it to other co-sharers and only on their refusal, to 
stranger—Agreement not embodied in wajib-ul-arz— 
Whether comes under s, 5—If can form basis of 
claim for pre-emption according to s. 3—Rival pre- 
emption suits not contested by vendees—Question of 
existence of custom not in issue in such suits—Decrees 
passed, whether of nature contemplated by s.5 (j— 
Specific performance—Suit for specific performance 
of contract of sale—There must be contemplated 
agreement of sale~Mere promise by one party to 

e sell kis share of land to other party if and when 
he decides to transfer it, whether contemplated 
agreement of sale—Such promise, whether can form 
basis of suit. . 

A right of pre-emption in respect of land situate 
in area to*which Agra Preemption Act applies, 
can be deemed to exist only ifthere is an entry 
about a “custom, contract or declaration” of the 
nature referred to in the s. 5, Agra Pre-emption 
Act, in 6 wajib-ul-arz prepared prior to the com- 
mencement. of the Act, orethe right of pre-emption 
has been recognized by a decree passed by @ com- 
petent Qourt in a contested suit. An agreement 
entered into in 1897, to the effect that if any co- 
shearer desires to sell his share, he should sell it to 
other co-sharers first and only on the refusal by 
them, it should be sold to strangers, which is not 
incorporated in any wajib-ul-arz does not come under 
s. 5, and, therefore, such an agreementcannot form 
the basis of a claim for pre-emption under s. 3, 
subsequent to the, passing of the Act. The right 
of pre-emption given by such an agreement cannot 
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be enforced after passing of the Act. Aulad Ali 
v. Ali Athar (D, distinguished. 

The decrees passed in rival pre-emption suits not 
contested by the vendee and in which the question 
of the existence or non-existence of the custom of 
pre-emption was not in issue are not decrees of 
the nature contemplated by s. 5 (1), Agra Pre-emp- 
tion Act, and do not afford prcofs of the existence 
of a right of pre-emption in the village in dispute. 
[p. 353, col. 2.] 

A decree for specific performance ofa contract 
of sale can be passed onlv on proof of the fact 
that there was a completed agreement of sale 
between the plaintiff and the defendant. Where there 
is nocompleted agreement of sale between the 
plaintiff and defendant and all that is relied upon 
is promise by defendant to sell his share to the 
plaintif if and when defendant decides to transfer 
his share, such a promise is “not equivalent to a 
completed agreement of sale and cannot form the 
basis of a suitfor specific performance, [zbid ] 


S.C. A. from a decision of the Additional 
Oivil Judge, Gorakhpur, dated Decem- 
ber 23, 1936. 


i Mr. Shiva Prasad Sinha, for the Appel- 
ant. - 

Mr. Mansur Alam, fot the Respondents. 

Judgment.—This is a plaintiff's appeal 
and arises out of a suit in which the plaint- 
iff prayed for a decree for specific perform- 
ance of a contract of sale with respect to 
a share in village Mathia, and in the alter- 
native, for a decree for possession of that 
share by right of preeemption. The facts on 
which the plaintiff based his right to the 
reliefs mention8d above are no longer in 
controversy and are as follows :— 

One Munshi Birj Mohan Lal was the 
owner of the entire village Mathia By 
means of a written agreement, dated De- 
cember 5, 1889, Bir} Mohan Lal divided 
the village between himself. his sons and 
bis wife. Thereafter Biri Mohan Lal sold 
the share allotted to him by the agreement 
referred to above to one Ibarat Husain. 
On December 22, 1897, all the co-sharers 
of the village including Ibarat Husain 
entered into an agreement to the effect that 
if any co-sharer was desirous of selling his 
share in the village, he should sell thetsame 
to the other co-shares, and only in the 
event of their refusal to purchase the same, 
he could sell his share to a stranger. Chandi 
Prasad, defendant No.2, who was°a co- 
sharer in village Mathia, sold his share to 
Musammat Naziran, defendant No. 4, by 
means ofa saleedeed dated November 27, 
1933. The plaintiff-appellant, who is a 
co:sharer in the village, then brought the 
suit in which the reliefs mentioned above 
were prayeti for by him. His claim was 
based on the allegation that the agreement 
dated December 22, 1897, was binding on 
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all the co-sharers and that, in enforcement 
of that agreement, he was entitled to a. 
decree for specific performance cf contract 
of sale and that in any case he was entitled 
to treat the covenant mentioned above as 
an agreement giving him the right to 
exercise the right of pre-emption. Further, 
in the course of the trial reliance was placed 
by the plaintiffs on two decrees in two 
rival pre-emption suits as a basis for the 
argument that a custom of pre-emption 
prevailed in the village in dispute. The 
defendant-vendee contested the suit. She 
denied the existence of a custom of pre- 
emption in the village and maintained that 
the agreement embolied in the deed, dated 
December 22, 1897, was not enforceable 
at law, and as such, the plaintiff was 
not entitled to either of the reliefs prayed 
for by him., Both the Courts below gave 
effect to the pleas raised in defence and 
dismissed the plaintiff's suit. aa 

In second appeal before me. it is con- 
tended on behalf of the plaintiff-appellant 
that the agreement, dated December 22, 
1897, was binding on all the co-sharers and 
as defendant No. 2 sold the property to de- 
fendant No. | in violation of that agreement, 
the plaintiff was entitled toa decree either 
for specific performance of that agreement, 
orin the alternative, to a decree for pre- 
emption. In support of this contention, 
reliance has been placed on the Full Bench 
decision of this Court in Aulad Ali v. Ali 
Athar (1). In that case it was held that 
an agreement between the co-sharers of a 
village to transfer their respective shares 
to the other co-sharers before transferring 
the same to a third person was neither void 
for uncertainty nor offended against the 
rule as to perpetuities, but, on the contrary 

e was a perfectly good agreement in law and 

that a suit for pre-emption on the basis of 
such an agreement was maintainable. In 
my judgment this case has no applica- 
tion to the case before me. The Full Bench 
had to deal with cases in which a right of 
preemption was claimed with respect to 
certain saledeeds that were executed 
prior to the coming into force of the Agra 
Pre-emption Act. The Agra Pre-emption | 
Act came into force on February 17, 1923, 
and a perusal of the paper-books of the 
appeals that were dealt with by the Full 
Bench shows that the sales sought to be 
pre-empted in those casts were sales that 
had taken place before 1928 The Fall 
Bench was not called upon to consider the 

(d) 49 A 527; 100 Ind. Cas. 683; A ĮI R 1927 All, 
170; 25 AL JB9(F B) | 
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question whether or not the Agra Pre- 
emption Act had in any way affected the 
binding nature of agreements of the des- 
cription noted above. Section 3, Agra 
Pre-emption Act, inter alia provides that: 

“No right of pre-emption shall be enforced in res- 
pect of any transfer made after the commencement 
of this Act of an interest in land in any area to 
which this Act applies, except in accordance with 
the provisions of this Act.” 

It isnot disputed that the share sold to 
defendant No. 1 isin an area to which the 
Agra Preemption Act applies and it there- 
fore follows that a right of pre-emption 
with respect to the sale in favour of defen- 
dant No. 1 could be enforced only in accord- 
ance withthe provisions of the Act. Secs 
tion 5 (1) of the Act, exhaustively sets forth 
the circumstances in which a right of pre- 
emption can be deemed to exist. lt runs 
as follows: 

“A right of pre-emption shall be de@med to exist 
only in mahals or villages in respect of which the 
wajib-ul-arg prepared prior to the commencement of 
this Act records a custom, contract or declaration: 

“(a) recognizing, conferring or declaring a right 
of pre-emption, expressly or by necessary implica- 
tion, whatever its extent and in whatever form it 
may be expressed, or 

"(b) imposing on a co-sharer desiring to transfer his 
interest in land an obligation to offer in the first 
instance to ahother co-sharer or toa relative, or 

“(c) forbidding co-sharers to transfer their interest 
in land to persons other than co-sharers or relatives, 
and in mehals or villages in respect of which a 
tight of pre-emption has been recognized by a final 
decree of a competent Court passed after contest 
prior to the commencement of this Act.” 


In view of this statutory provision it 
must beheld that a right of pre-emption 
can be deemed to exist only if there is an 
entry about a “custom, contract or declara- 
tion” of the nature referred to in the sec- 
tion in a wajib-ul-arzg prepared prior to the 
commencement of the Act, or the right of 
pre-emption has been recognized by a 
decree passed by a competent Court in a 
contested suit. Agreements of the nature 
relied upon by the plaintifi-appellant in 
the present case are excluded from the 
purview of s. 5 and, as s. 3 of the Act pro- 
hibits the enforcement of a right of pre- 
emption otherwise than in accordance with 
the provisions of the Act, a right of pre- 
emption canot now be based on ‘an agree- 
ment which has not been incorporated ina 
uajidb-yl-arz. It is admitted that the agree- 
ment relied upon by the plaintiff-appellant 
was not embodied in any wajib-ul-arz. The 
right of pre-emption’ given by that agree- 
ment cannot, therefore, be enforced after the 
passing of the Agra Pre-emption Act. 

But ‘it is contended that as the agree- 
ment was velid in law, the plaintiff was 
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entitled to a decree for specific performance 
of a contract of sale on the basis of that 
agreement, There are two answers to this 
contention. In the first place, a decree for 
specific performance of a contract of sale 
can be passed only on proof of the fact that 
there was a completed agreement of sale 
between the plaintiff and tne defendant. In 
the case before me,it is not alleged that 
there was any completed agreement of sale 
between the plaintiff and defendant No. 2. 
All that is relied upon is promise by defen- 
dant No. 2 to sell his share to the plaintiff if 
and when defendant No. 2 decided to transfer 
his share. Such a promise is not equivalent 
to a completed agreement of sale. A decree 
for specific performance of the nature 
prayed for by the plaintiff-appellant could 
not, therefore, be passed in his favour. 
Further, it has been found by the lower 
Appellate Court, that defendant No. 1 pur- 
chased the share in dispute without notice 
of the agreement of 1897. The agreement of 
189/ was, therefore, not enforceable against 
defendant No. 1 and the first relief prayed 
ipi by the plaintiff could not be granted to 
im. 

Lastly, it was contended by the learned 
Counsel for the appellant that the existence 
of the right of pre-emption in the village in 
dispute was recognized by two decrees that 
were on the record. These decrees were in 
two rival pre-emption suits which were not 
contested by the wendee. The question cf 
the existence or non-existence of the custom 
of pre-emption was not in issue in those 
cases and those decrees were, therefore, not 
of the nature contemplated by s. 5 (1), 
Agra Preemption Act. The Courts below 
were, therefore, right in holding that the 
decrees did not afford proofs of the exists 
ance of aright of pre-emption in the vil- 
lage in dispute. Inmy judgment the decrees 
“of the Courts below are perfectly correct 
and accordingly I dismiss this appeal with 
costs. 


S. š Appegl dismissed. 


PATNA HIGH COURT 
Civil Revision No. 272 of 1938 
. October 20, 1938 
JAMES, J. 
MOHAMMED WASI AHMED— PETITIONER 


versus 
Musammat BIBI JAMILA KHATOON 
—Opposita Party 
Civil Procedure Code (Act V of 1908), s. 115, 
0. XXXIII, r. 1\~Court permitting party in pos- 
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session of ornaments to sue as pauper—Whether acts 
illegally or _with material irregularitu—Revision 
from order, if lies—Ornaments worn by woman posing 
as pauper, whether necessary wearing-apparel. 

When a Court permits a party in possession of 
orhaments to sue as a pauper, it cannot be said 
that the Court acted with illegality or material 
irregularity, and in sucha case, the High Court can- 
not interfere with the order in revision. 

Quaere.—It is doubtful whether a certain amount 
of metal about a woman's person is to be classed 
as necessary wearing-apparel when she is posing as 
a pauper. Srimati Mabia Khatun v. Sk. Satkari 
(1) and Lal Chand v. Pisto (2), referred to. 

. BR „from an order of the Sub- 
ial Court, Gaya, dated April 12, 
_Mr. Raj Kishore Prasad, for the Petis. 
tioner. 

Syed Ali Khan, Messrs. A. H. Fakhrud- 
din and S. M. Saleem, -for the Opposite 
Party. : 

_Order.—This is an application for revi- 
sion of the order of the Subordinate Judge 
of Gaya permitting the opposite party to 
sue as a pauper. The Subordinate Judge 
has found that the opposite party is in pos- 
session of ornaments worth Rs. 412; but 
on the authority of the decision of the 
Calcutta High Court in Civil Revision 
No. 514 of 1926 Srimati Mabia Khatun v. 
Sk Satkari (1, he has held that these 


' ornaments are to be classed as necessary 


wearing-apparel within the meaning of 
O. KAKI, r. 1. On behalf of the peti- 
tioner, it is argued that a more correct view 


‘of the matter was takes hy the Lahore 


High Court in Lal Chand v. Pisto (2), where- 
in the Oaleutta decision was criticized. If 
this matter was before mein appeal, I doubt 
whether I should find myself ableto hold that 
a certain amount of metal about a woman's 
person is to be classed as necessary wear- 
ing apparel when she is posing as a pauper; 
but Ido not consider that it can be sad” 


that the learned Subordinate Judge acted . 


illegally cr with material irregularity when 
he adopted that view. I do not consider 
that we have auy authority tointerfere in 
revision with hig order declaring the oppo- 
site party a pauper; and this application 
is dismissed. I make no order for costs. 

8 Application dismissed. 
D 100 Ind. Oas. 26t; A IR 1927 Cal. 3099450 L 


(2) A IR 1928 Lah. 27l; 110 Ind, Oas, 122: 29 
L R229; 10 L £3159, kn akh 
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» ALLAHABAD HIGH COURT | 
Second Civil Appeal No. 859 of 193% 
November 14, 1938 
BENNET AND VERMA, JJ. 
UMRAIALI KHAN AND 0THER?— PLAINTIFRS 
—APPELLANTS 
NETENS 
INTIZAMI BEGAM AND of 1888—~ 
DerenpanTs—ResPon DENTS 

Evidence Act (I of 1872), s. 20—~Parties agreeing to 
abide by statement made by referee — Statement if 
falls under 8. 20—Whether operates as estoppel— 
Questions under. Para. 15, Sch. IT, Civil Procedure 
Code (Act V of 1908), or Art. 158, Limitation Act 
(IX of 1908), if arises. 

Where parties to a suit agree to the appointment 
of referee and tothe suit being decided according to 
the statement made by stch referee, the agreement 
is notin substance a reference to arbitration. The 
statement made by the referee according to the 
agreement isan admission under s. 20, Evidence Act 
and operates as an estoppel against the parties. In 
such a case nequestion of Para. 15 of Sch. II, Civil 
Procedure Oode, or Art, 158, Limitation Act, arises, 
Akbari Begam v. Rahmat Husain (|), followed, 

S, C. A. from the decision of the Addi- 
tional Snb-Judge, Farrukhabad, dated 
May 3, 1935. 

Mr. S. B. Johari, for the Appellants. 

Messrs. Ram Narain Verma and Jagat 
Narain Sharma, for the Respondents. 

Bennet. J.—This is a second appeal by 
the plaintiffs whore suit for possession has 
been dismissed by the two lower Courts. 
In the trial Court the plaintiffs and defend- 
ants came to an agreement on August 9, 
1954, which was embodied in the rubkar of 
the Court (paper No. 70) that B. Madan 
Mohan Lal Mukhtar, should be appointed 
as referees (Munhasar aleh), thatthe case 
would be desided according to whatever 
statement he made and that that statement 
wonld be binding onthe parties as an ad- 
mission under s. 20, Evidence Act. The 
Court sent for B. Madan Mohan Lal and 
recorded his statement on September 10, 
1934. He made a statement -that the 
plaintiffs have no interest inthe property 
in dispute and defendants have an interest - 
in it and are in possession of it and the suit 
should be dismissed and parties should 
bear their own costs. On the same date, 
September 10, 1934, the Oourt passed an 
order disrhissing the suit, parties to bear 
their own costs. An appeal was taken by 
the plaintiffs on the, ground tha B. 
Madan Mohan Lal was an arbitrator and 
therefore the period of ten daysshould have 
been allowed to the parties to take objec- 
tions. This argument is based on the pro- 
visions of para. 15 of Sch. II, Civil Proce- 
dure dode, and Art. 158, Limitation’ Act, 
These provisions apply solely to? the proce 
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dure of arbitration under Sch. IL. ‘lhe 
only two grounds which have been taken 
in second appeal deal with this matter. 

The point as to whether the reference 
was one to arbitration or one to a referee 
is concluded by the Full Bench decision in 
Akbari Begam v. Rahmat Husain (1). There 
wasin that case a precisely similar agree- 
ment belween the parties that their case 
should be decided by the statement of de- 
féndant No. 1. It was held by the two 
Judges of the Bench before whom the case 
originally came that this was not a case 
of reference to arbitration and this view 
was taken by the three learned Judges who 
composed the Full Bench. The difference 
is explained in detail on p. 1155* by Gir 
Shah Sulaiman and he states : 

“In concurrence with the opinions of the learned 
Judges who have made this reference, I hold that an 
agreement to abide by the statement of a particular 


witness is in the substance not a reference to arbitra- 
tion. 


The Full Bench held hat the case came 
under s. 20, Evidence Act, and that the 
statement of the arbitrater was an admis- 
sion by a person to wnacm the parties tad 
teferred and accordingly under s. 31, tLe 
admission might operate as an estoppel and 
that in that particular case the admission 
would cperate as an estoppel. For these 
reasons no question of para. 15 cf Sch. Il, cr 
Art. 158, Limitation Act, can arise in con- 
nection with such a reference urder s. 20, 
Evidence Act. The procedure of tke trial 
Court, therefore, was perfectly correct. We 
dismiss this second appeal with cosis. 


8. Appeal aismissed. 
(1) (1933y A L J 1127; 146 Ind. Cae. 24; A I R 1933 
All. 861; 56 A 39; 6 R A 232 (£ B). 


~*Page of (1933) A, L, J.—[Ed]. 








‘PATNA HIGH COURT 
Appeal from Original Decree No. 176 
of 1936 
September 27, 1938 
DHAVLE AND ROWLAND, JJ. 
THAKUR PRASAD AND OTAERS 
—PLAINTIFFS—APPELLANTS 
versus 
AJODHYA PRASAD CHAUDHURY 
- AND OTHERS—— DEFENDANTS —REEPONDENTS 
Promissory note—Karta of joint Hindu family 
borrowing money from „timeto time for necessities 
of famtly—Successive accounts taken and new pro- 
missory notes Executed by karta—Suit on last pro- 
mtssory note so executed against karta and other 
members — Plaint giving series of transaction 
nd mentioning that note was executed as ° proof 
ereof--Cause of action alleged on date when kand- 
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note was ezecuted—Suit, if maintainable against 
other members not executants to handnote, it beng 
suit on Negotiable Instrument—Bihar Money Lendèrs' 
Act (III of 1938), s. 12—Power of Court under, to 
re-open transaction and re-settie interest, 

It was alleged in the plaint that four the neces- 
sities of the family, defendant No. 2 who was its 
karta, from time to time took goods on credit and 
advances oi cash from the plaintifis. The body of 
the plaint recited a long series of transactiona—the 
purchase of goods on credit, the burrowing of money 
in cash and so on. It was alleged that an account 
was ultimately taken and the karta executed a 
promissory note asthe karta, It was stated that 
the cause ofaction arose on the date on which the 
handnote was executed as also when demand was 
made, It was contended, ina suit by the plaintiff 
ou the pro-note against the karta anu the members 
of the family, by other members that only the execut- 
ant was liable in such a suit beingasuit on Negoti- 
able Instrument : 

Held, that assuming that in order to get the relief 
he asked for, the plaintiff must sue as a creditor to 
recover a debt and uot as the holder of a Negotiable 
Instrument toenforce the instrument, it aid not 
follow that it was the policy of the Legislature to 
defeat just claims on a technical ground. On the 
contrary, the Uourts would, in proper cases, and on 
such terms as may be just, allow all such amend- 
ments to be made as were neceseary for the purpose 
of determining the real questions in controversy 
between the parties. |p. 387, col. 1.] 

|Case-law discussed. | 

Held, also that the pro-note was executed as 
“ proof” of the amount due after account. ls would 
be taking too narrow a view to hold that the cause 
of action relied on by the plaintiffs in their plead- 
ing was exclusively the lbandnote. The action 
appeared to be based on the debt with the handnote 
as proof of it. The words in paragraph of the 
plaint giving date of the cause %f action could 
be explained as intended to give a date from which 
limitation was to rut? ‘The plaint could, therefore, 
and ought tobe read as claiming repayment of a 
debt evidenced and acknowleuged by the hand- 
note. In that view ib was maintainable against all 
the detendants, That being so, tho suit should be 
decreed against ail the defendants with the reser- 
vation that except defendant No, 4% the other de- 
fendants were lable only to the extent of their share 
in the joint family property. [p. 367, cols. 1 & 2.] 

e Heid, further that though s, 42 of Bihar Money 
Lenders’ Act empowered the Court to re-open the 
case of successive renewals of 
handnotes, to reduce the rate of interest, the Court 
was not, bound to do this, and would not be disposed 
to do so in case in which the lender behaved reason- 
ably and forbearingly towards their debtors, |p. 387, 
col, 2,] kg . 

A. from a decision of the Subordinate 
Judge, Mongnyr, dated June 9, 1936. 

Messys. L. K. Jha and K. N. Lal, tor the 
Appellants. ° ‘ 

Messrs. Dayan Chander and M. Rahman, 


for the Kespoudents. 


Rowland, J.—This appeal arises out of 
a suit for recovery of money from the 
defendants who are members of a Hindu 
Mitakshara joint family. It is alleged in 
the plaint vhat for the necessities of the 
family, defenddnt No. 2 who wasils karte 


` vious debt due from the joint 
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from time to time took goods on credit or 
advances of cash from the firm of the plaint- 
iffs. Account was adjusted on Chaith 16, 1327 
Fasli and a hathchitha taken, Account was 
again adjusted on Chaith 3,1330, Fasli 
and a hathchitha taken. Accounts were 
again adjusted on Aswin 5, 1333 and the, 
adjustment was signed by defendant No. 2 
as karta. Account was again adjusted on 
Sraban 11, 1335, and defendant No. 2 exe- 
cuted a handnote for the balance due. A 
similar adjustment was made on Asark 1, 
1338, and defendant No. 2 executed a hand- 
note for the amount due. The last adjust- 
ment was made on Jeth 1, 1341, when 
Rs. 5,754 was found due, in proof of which 
defendant No. 2 as head of the family, exe- 
cuted a handnote dated Jeth 1, 1341. The 
suit is to recover the amount entered in 
the handnote wiih interest. 


It is alleged that all the defendants have 
been benefited by the money which is pre- 
family and 
spent for meeting the family expenses and 
for the benefit of the joint family of the 
defendants. Hence all the defendants are 
liable to repay it, The cause of action is 
said to have arisenon the day when thie 
handnote was executed and also on Aghan 
25, 1313 Fasli, when the demand was made. 
Interest is claimed at one per cent. per 
mensem as entered in the handnoie. 

Defendant No. 2 did not contest the suit; 
he appeared and admitted the claim but 


_ prayed for an instalment decree. Contest 


. substantially puts the plaintiffs 


was not entered on behalf of other major 
defendants. The suit was contested only 
for the minor defendants through the 
guardian ad litem. The written statement 
to the 
proof of all the allegations in the plaint, 
denies that the suit is maintainable and°* 


denies that the minor defendants were - 


benefited. 


The plaintiffs gave evidence of the pre- 
vious indebtedness and of the benefit to all 
the defendants*as well as of the éxecution 
of the handnotes. The Subordinate Judge 
held that the entire family of the defend- 
ants was benefited by the loans and transac: 
tions, the debts being incurred for the 
expenses of the family, but he held that 
the suit was asuit on a Negotiable fnstru- 
ment, and as such, was not maintainable 
against the minor defendants or against 
any of the other defendants besides 
defendant No. 2, the executant. He rested 
this conclusion on a decision of a Single 
Judge of this Court in Birkeswar Raut v. 
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Ram [ochan Pandey (1) which fo'lows a 
Division Bench decision, Jibackh Mahton v. 
Shib Shankar Chaudhury (2) and proceeds 
on the principle that ina suit based on a 
handnote no person other than the signa- 
tory of the handnote can be made liable, 
He gave the plaintiffs an instalment decree 
against defendant No. 2 only. 

In appeal by the plaintiff it is contended 
that the handnote was executed by defend- 
ant No,2 in his capacity as karta of the 
family and was enforcible against the 
whole family. It is also contended that 
the suit is based not entirely upon the 
handnote, but also on the transac'ions and 
indebtedness ofthe family which themselves 
gave the plaintiffs a good cause of action 
against the defendants other than the 
defendant No.2, In support of the first 
contention, he relieson Sri Kant Lal v. 
Sidheswari*Prasad Narain Singh (3) in 
which Fazl Ali, J. was inclined to think 
that the rule laid down bv the Privy Coun- 
cil in Sadasuk Janki Das v, Maharaja 
Sir Kishen Prasad (4) was not applicable 
toa Hindu family. Fazl Ali, J., however, 
rested his decision in that case on another 
ground namely: 

“that the suit was in essence a suit fot debt and 
therefore all the members ofthe family would be 


liable to re-pay the debts i$ they were contracted for 
legitimate family necessity." 


The same learned Judge repeated this 
opinion and based his decision on it in 
Baijnath Prasad v. Binda Prasad Singh 
(F. A. No 113 of 1935 decided on March 31, 
1938 (5) and came to the conclusion that in a 
suit based on a promissory note the plaintiff - 
may prove that the maker of the instrument 
borrowed money to meet a family necessity 
and on proving that may get a decree 
against all members of the family, but the 
decree against members other than. the 
karta will be limited to their interest in 
the joint family property. No doubt that 
result will follow if the pleadings are so 
framed as to entitle the- plaintiff to rely - 
on the fact of borrowing and to use the 
Negotiable Instrument as proof of it. If 
the learned Judges meant more than that, 
the decision would be in conflict with 

(1) 16 P L'T 117; 154 Ind. Oas. 95; A I R 1934 Pat 


629; 7 RP 417. 
a 147 Ind, Cas, 1065; A IẸ 1933 


(2) i5 PLT 
Pat. 687; 6 RP 

(3) 16 Pat. 441; 170 Ind. Oas. 357; AI R 1937 
Pat. 455; 18 P LT 597; 3B R714; 1OR P97, 

(4) 46 O 663; 49 Ind. Cas.°691; AIR1918 P O 
148; 17 A L J 158; 36 MLJ 151; 89 O LJ 448; 
25 M L T 235; 23 O W N 601; 12 Bur.L T 2; 21 
Bom. L R 615; 10 L W 21 (PO). . 

(9) 480 Ind. Oas, 147; 17 Pat. 519;19P L T 919; 
A IR 1939 Pat. 97; 5 B R 368, > A 

e 
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Jibach Mahton v. Shib Shankar Chaudhury 
(2) and perhaps difficult to reconcile’ with 
the Privy Council decision in Sadasuk 
Janki Das v. Maharaja Sir Kishen Prasad 
(4). ‘In the former case Kulwant Sahai, J., 
said: ° 

“the suit as framed being based entirely on the 
handnote, no person other than the signatory of the 
handnote can be made liable” 

a in the latter case, Lord Buckmaster 
Baid : 

s"It would of course have been open to the plaintiffs 
had they thought fit to have framed their case in an 
alternative form and to have sued both on the 
hundis and alternatively upon the consideration. 
It is indeed urged by the appellants that the plaint 
in fact embraced both these forms of relief but 
their Lordships are unable to accept this 
tion.” 

Assuming that in order to get the relief 
he asks for, the plaintiff must sue as a 
creditor to recover a debt and not as the 
holder of anegotiable instrument to enforce 
the instrument; it does not follow that it is 
the policy of the legislature to defeat just 
claims on a technical ground. On the con- 
trary the Courts will, in proper cases, and 
on such terms as may be just, allow “all 
such amendments to be made as are neces- 
sary for the purpose of determining the 
real questions in controversy between the 
parties,” and it is unnecessary to cite cases 
in which such amendment has been allow- 
ed. . 
But it is contended that in this suit the 
plaintiffs are not suing exclusively on the 
handnote as its holders; they are claiming 
also on the debt as creditors, and are entitl- 
ed to succeed without any amendment of the 
plaint. : 

For the respondents stress is laid on 
para. 8 of the plaint and on the form of 
the account claimed. In para. 8 it issaid 
that the cause of action arose on the date 
on which the handnote was executed as 


also on Aghan 25, 1343 Fasli, when demand - 


was made. The items of account are 
‘handnote of Rs. 5,754" and interest from 
“the date of execution. But the body of 
the plaint recites a long series of transac- 
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appears to be based on the debt with the 
handnote as proof of it, The words in 
para. 8 of the plaint cau be explained as 
intended to give a date from which limita- 
tion is to run. With regard to the effect 
of such an acknowledgment, it is enacted 
in s. 21 (3) of theindian Limitation Act, 
that: ` 

“where a liability has been incurred by or on 
behalf of a Hindu undivided family as such an 
acknowledgment or payment made by or by duly 
authorised agent of the manager of the family for 
the time being shal! be deemed to have been made 
on behalf of the whole family” 


for the purposes of as. 19 and 20, that ig 
to,say, for the purposes of saving limitation 
against them: in effect it keeps alive their 
liability, as debtors, to be sued for the 
debt, which is not the same as imposing on 
each of them a new liability as a drawer of a 
negotiable instrument. In my opinion the 
plaint can and ought to be read as claim- 
ing re-payment of a debt evidenced and 
acknowledged by the handnote. In that 
view it is maintainable against all the 
defendants. We have only to see whether 
all the defendants were benefited by the 
transactions. The plaintiffs’ witness has 
asserted this in his evidence and it is 
not controverted by any evidence. I would 
accept the finding of the learned Sub- 
ordinate Judge that the entire family of 
the defendants including the minors were 
benefited by the transactions. That being 
so, the suit should have been decreed 
against all the defendants with the reserva- 
tion that except defendant No. 2 the other 
defendants are liable only to the extent of 
their share in the joint family property. 


In conclusion, we were asked to take 
into consideration the provisions of the 
Bihar Money Lenders Act, 1938, and to 
1 But the 
rate of interest which is 12 per cent, 
simple does not contravene the Act. Et 
is said that successive renewals of handnoteg 
have had the effect of charging compound 
interest and that in suche a case s. 12 


tions—the purchase of goods on credi’, the empowers the Court to re-open the transac- 
borrowing of money in cash and so cn, tions. ‘The Court is not, however, bound 
It is said that so much was found due to do jhis, and we are not disposed to 
and “as proof thereof” defendants signed do so in this case in which the lender 
the account and “as proof” of the amount firm appears to have behaved reasonably 
due, defendant exetuted a hathchitha. The and forbearingly towaids their. debtors. 
words “as proof thereof” appear repeatedly I would, therefore, allow the appeal with 
in paras. 3, 4 and 5 of the plaint. In costs and decree the claim in full against 
my opinion,it would be taking toonarrow all the defendants subject to the reserva- 
a view to hold that the cause of action tion that except defendant No. 2 the others 
relied on by the plaintiffs in their pleading re not personally liable and I would allow 
is exclusively the handncte. The ction the plaintiffs their costs of the appeal, 
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Dhavle, J.—The view of the lower Court 
that the suit is based on the last handnote 
and not on the original loans does not 
attach sufficient weight to the allegations 
in paras. 3 and 7 of the plaint that defen- 
dant No, 2, as head of his family, used to 
take cloth and borrow money “gccording 
to necessity for meeting the necessities and 
for the benefit of his joint family” and that 
all the defendants have been benefited by 


the money sued for he l 

"which is previous debt due from the joint family, 
and the same debt ‘has been spent for meeting the 
expenses and for the. benefit of the joint family of 
the defendants”. 


The succession ofjhathchithas and hand- 
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at liberty to reopen the transaction; but 
the circumstances of the case are not 
such as to warrant the exercise of that 
power. 

1, therefore, agree in the order proposed 
by my learned brother. 

In the view that we have taken of the 
character of the suit before us, it does not 
seem to me Very necessary to deal with thes 
question whether a decree may be passed 
in a suit on a promissory note (upon the 
plaintiff proving that the note had been 
executed by the karta for a loan for the 
purposes of the joint family) not only 
against the karła personally, but also 
against the other members of the joint 


notes is also repeatedly referred toin the family, limited to their interests in the 
plaint as “proof of the amount due”, “proof property ofthe joint family. In Baijnath 
of the sued amount”, “proof of the amount Prasad v Binda Prasad Singh First Appeal 
remaining due” or “proof thereof”. It is true No. 113 of 1935, decided on March 31, 
thatin stating in para. 8 when the cause 1935 (5), Fazl Ali, J. (with the concurrence 


of action arose, reference is made to the last 

handnote and tothe last demand; but this, 

it is obvious, was merely intended to state 

the terminus a quo for the limitation 

applicable, and cannot be taken to mean 

that the suit was intended to be merely a 

suit on the handnote. If it is the hand- 

note that is referred to in the account at 

the end of the plaint, this also cannot be 

taken as an indication that the suit was 

intended to be a suit on the handnote 

alone; asuit for the recovery of the debt 

may quite easily have cqntained the same 

account. Nor was the suit in fact tried as 

a suit on the handnote alone, for in a suit 

of that kind issue No. 3 “whether the minors 

were benefited by the loan" would not have 

been required to be framed. It, therefore, 

seems quite clear that the suit was both 

on the handnote and on the debt~—the 

latter especially as regards defendantse 
other than defendant No. 2 who alone exe- 

cuted the handnote. 
maker of the handnote is undobtedly more 
extensive than that of the other members 
of the family, hut would not be, affected 
by the circumstance that the suit was altern- 
atively a suit on the debt. : 

As regards the Money Lenders’ Act, the 
maximum rate of interest in the tase of 
“unsecured loans, namély, 12 per centum 
per annum in the case of an unsecured loan, 
prescribed in s. 9 of the Act, expressly 
applies to loans advanced after the com- 
mencement of the Act, while the loanand 
the handnote in suit are dated 1934 and 
carry interest at no more than the maximum 
rate already referred to. If s. 12 of the 
Act be taken to apply, the Ocurt would be 


The liability of the ° 


of the late Ohief Justice) answered the 
question in the affirmative. He had pre- 
viously expressed the same opinion, with- 
out, however, basing his decison on it, in 
Sirtkant Lal v. Stdheswart Prasad Narain 
Singh '3). The learned Subordinate Judge 
decided the present case before the ruling 
in Siri Kants case (3). He was referred to 
Jibach Mahton v. Shib Shanker Chaudhary 
(2), but thought that this did not help the 
plaintiffs. Now, in Jibach’s case (2), the 
lower Court had passed a decree.on a hand- 
note not only against thé executant but 
also against his younger brother on the 
ground that they were members of a joint 
Hindu family. Kulwant Sabay, J., (with 
the occurrence of the late Ohief Justice) 
reversed this for two reasons: 

“In the first place the suit as framed being based 
entirely upon the handnote, no person other than the 
signatory of the handnote can be mada liable, In 
the second place, assuming that the suit was framed 
on the original transaction and not on the hand- 
note, even then no decree could have been made 
against the defendant. No. 2 without a finding that 
the loan was for the benefit of the family." 


It will be observed that this was nota 
decision on the liability of the joint family 
when the karta executes a: handnote for 
the purposes ofthe family. The first of the 
reasons given by Kulwant Sahay, J. was 
followed by Wort, J. (as he then was) 
sitting singly, in Birkeswar Raut v.eRam 
Lochan Pandey (1), on the authority of 
which the lower Court has held that no 
decree can be passed against members of 
the joint family other than defefidant No..2, 
the executant. It seems, however, that in 
Birkeswar's case (1) there was a finding 
that the handnote had been egecuted for 
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the joint family necessity, such as there 
was not in Jibach’s case (2). The decision 
was rested on the fact that the action was 
based on the handnote alone, and it is 
not stated that the case was of that rare 
kind in* which there is no cause of action 
apart from the handnote itself—see Sheikh 
Akbar v. Sheikh Khan (6), which was 
discussed last year in Laduram Marwari v. 
Bansidhar Marwari (1) by Varma, J. and 
myself. The decision of the Judicial Com- 
mittee in dbdul Majid Khan v. Saraswati- 
bat (8), on which Fazl Ali, J. relies, was 
distinguished by Wort, J. as an action 
against the surviving members of the 
family after the person who has executed 
the promissory note was dead, and there- 
fore, in substance, an action for the 
original consideration. Speaking with all 


respect, it is difficult to accept the distinc- 


tion, for Lord Thankerton begah his judg- 
ment in Abdul Majid'’s case (8) by des- 
cribing the appellants as plaintiffs in “an 
action on wo promissory notes.” As 
Fazl Ali, J. pointed out in Sirikant Lal's 
ease (3), the distinction between suits based 
on promissory notes and suits for the 
recovery of debts i 

“becomes*highly artificial in many cases, first 
because, except ina few mercantile towns, a promis- 
sory note is’ nob popularly regarded asa negotiable 
instrument, and secondly, because the distinction 
depends largely on the view one takes of the plead- 
ings, and the pleading in the mufassil Courts ara 
generally defectiveand badly drafted.” 

.When we come to apply the distinction 
toa joint Hindu family, it has to be re- 
membered in the first place that all debts 
raised by the karta of such a family for 
family purposes bind the family property, 
and secondly, that suits for the recovery 
of debts borrowed by the karta of a joint 
family can be resisted by otber members 
of the family on the ground that they 
wero not supported by family necessity. 
The latter of these rules will certainly 
apply whether or not the debts were raised 
‘on handnotes. While the other members 
of the family cannot be made Jiable without 
proof of family necessity, they cannot, if 
such necessity is made out, escape’ liability 
to the extents of their interests in, the joint 
family property—in the execation proceed- 
ings, if not in the suit itself. Moreover, 


if the ‘whole family*is sued on the karta’s 

(6) 7 O 258. 

(7) 16 Pat. 527; 171 Ind. Oas. 881; 18 P L T 610; 
A IR.1987 Pat. 572;4 B°R 78; 10 R P 230. 

(8) ëL I A 90;e1{7 Ind, Oas. 1;10 O W N 1281;6 
R P O48, 68 ML J 65; 39 LW 72;58 OL J 548; 
QRH A LJ 79; AI R1934 PO4;15 PLT 99; 35 
PL RIN 30 NL R60; (1934) MWN 4 36 Bom. L 
Re, 3 OWN 201; 17] NLIL CO, - 
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handnote alone but coupled with the 
allegation that the loan was taken for 
family necessity, the majority of the 
reported decisions show a disinclination 
on the part of the Courts to dismiss the 
suit as against the other membars of the 
family in case the family necassity (or 
benefit) is made out, Neither the Negotia- 
ble Instruments Act nor justice would 
seem ia such cases to require anything more 
than at the most a formal amendment of 
the plaint setting up the debt as an alterna- 
tive cause of action—see Vithalrao Shes- 
girirao Moktesar v. Vithalrao Sondekar (9), 
With or without such a formal amendment, 
the suit would, in substance, be a suit of a 
composite character. The liability of the 
karta as the executant of the handnote 
would be irrespective of whether or not the 
loan” was binding on the family and would 
be a personal liability; the liability of the 
other members would be grounded if not 
on the objection of the handnote as such, 
then on other cousiderations, and would 
be limited to their interests in the family 
property. As in Krishna Nath Khare v. 
Raja Ram Singh (10), Fazl Ali, J's view is 
based on the consideration that the karta 
ofa joint family is not a mere agent (to 
whom the rale in Sadasukh Janki Das's 
case (4), will apply when he executes a 
handnote for the purposes of the family; 
and no reference has been made in any 
of the reported dgcisions to anything in 
Hindu Law to prevent the karta from 
borrowing on handaobes for the purposes 
ofthe joint family. And as tho learned 
Judge has pointed out, if it had really been 
the view of the Judicial Committee that the 
principle laid down in Sadasukh Janki Daa 
v. Maharaja Sir Kishan Prasad (4), applies 
tp the karta of a joint Hindu family, the 
appeal in Abdul Majid’s case (8) would harde 
‘ly have been disposed of on the very differant 
ground that the borrowing by tha karta 
could not be presumed, and was not proved, 
to have been for the purpose of the joint 
family business. 
D. Appeal allowed. 


(9) 25 Bom. LR 151; 72 Ind, Oas. 242; A I R1923 


Bom. 241. e 
(10) 44 A 393; 66 Ind. Oas, 150; 20A LJ 233; AT 


R 1922 AJI, 116, 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 362 of 1936 
September 15, 1938 
‘ Bose, J 
PANDURANG—Devenpant — 
APPELLANT 
ve7vsus 

VISHWANATH—Piatntire— 

RESPONDENT 

Evidence Act (I of 1872), s. 92, Proviso 1—Party to 
sale-deed showing that he did not receive considera- 
tion—Other party can show that it was paid in full 
not in cash but in kind by proving contemporaneous 
oral agreement —Illustrations to Proviso, if ex- 
haustive —Contract—Right of beneficiary to sue 
on it. 

Illustrations to Proviso 1 to 8,92 Evidence Act are 
not meant to be exhaustive. Nadia Chand Shah v. 
Birendra Chandra Dutt (2), relied on. 

If one party toa document can show that he did 
not receive the consideration specified though the 
document recites that he did, the other party should 
be allowed to show that the consideration was paid 
in ‘full, not in cash, but in kind. The two are 
ejusdem generis, A contemporaneous oral agreement 
to be paid in kind may not be enforceable because 
that would be varying the contract, but once the 
consideration is actually paid and accepted in kind 
jn full discharge of an obligation expressed as pay- 
able in cash, then that can be proved because a 
discharge of the obligation “entitles a party to a 
decree.” It would not matter whether this other 
transaction preceded the written contract or was 
contemporaneous with it or succeeded it, The test 
is whether the consideration is still executory or has 
been executed. 

[Case-law referred to.] 

A person who jis beneficially entitled under an 
agreement can sue even if not a party to the agree- 
ment itself. Muhammad Khan œ. Husaini Begam (1), 
relied on. 

5. O. A. from the appellate decree of the 
Court of the Third Additional District 
Judge, Amraoti, dated March 23, 1936, 
in Civil Appeal No. 37-A of 1935, confrm- 
ing the decree of the Court of the 
Subordinate Judge, Second Olass, Ohandur, 
dated October 11, 1935, in Civil Suit No. 57-A¢ 
of 1935. 

Mr. D. T. Mangalmurti, 
lant. 


Messrs. N. B. Kinkhede, R.B. and N. R. 
Kulkarni, for thg Respondent. 


for the Appel- 


dudgment.—The plaintiff sues for 
Possession on the basis of a sale-deed 
Ex. Pel, dated January 7, 1931. Acéording 
to iis terms the defendant purported to 
sell tothe plaintiff the plaint preperty 
for asum of Rs. 2,000, but possession 
was not tobe given till March 1, 1934, 
Till then the defendant was to remain 
in possession and was to take the crops 
for the intervening years 1931-32, 1932-33 
and 1933 34. When the date for delivery 
of possession arrived, the deféndant refused 
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to pêt the plaintiff in possession. Hence 
the suit. 

The principal defence to the action at 
apy rate so far as this Court is concerned— 
isthat no part of the consfderation 
passed and sothe defendant states that 
delivery .of possession must be made 
subject tothe payment of the Rs. 2,000 
due to him under the deed of 
sale. = 

The plaintiff's reply is that full considera- 
tion passed, though not in cash, It 
appears that one Bajirao had sued the 
defendant for possession of the fields now 
in suit and that the claim was compromised. 
Under it the defendant was to hand over 


possession to Bajirao at the expiry of 
three years after enjoying the crops 
for the years 1931-32,. 1932-33 and 
1933-34, e 


Bajirao was then indebted to the 
plaintiff in thesum of Rs. 3,000. Bajirao, 
therefore, agreed with the plaintiff to get 
those fields sold to him provided he (the 
plaintiff) wonld defer taking possession 
for three years and provided the plaintiff 


would agree to relieve Bajirgo from 
Ra. 2,000 of his debt. 
Atthe same time Bajirao agreed with 


the defendant that he would get his 
suit against him dismissed if the defen- 
dant would agree to sell the fields to 
the plaintiff instead of to him (Bijirao), 
there being the same condition about 
delivery of possession three years hence 
with the defendants right to enjoy the 
crops in the meanwhile. 

The plaintiff and the defendant were 
both agreeable and accordingly Bajirao, 
instead of obtaining a decree for 
possession (with delivery at the end of 
three years) as he would have been 
entitled to under his compromise, allowed 
his suit to be dismissed. Therefore reduc- | 
ed to its simplest terms the contract, in 
essence, was this: the defendant said to 
Bajirao : 

“Ifyou willagree to get your suit against me 
dismissed, I will sell those fields to the plaintiff 


and willundertake to deliver possession to him at 
the end of three years.” 


Bajirao agreed and got the suit, dis- 
missed and the defendant duly executed the 
promised sale-deed. 

Of course the negotiations were, more 
complicated than this and the initiative 
must have proceeded either from Bajirao 
or the plaintif but all that is irrelevant 
in considering the validity of the contracts 
all that we require for that is the essence 


* 
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of its terms reduced to a 
mula, 

It will be seen thus that the consideration 
which the parties valued at Rs. 2,000 
moved from Bajirao and that of course 
is permissible under s, 2 (d) of the Indian 
Contract Act. Their Lordships of the 
Privy Oouncil have decided thatin sach 
cases the person beneficially entitled 
under the agreement can sue even though 
not a party to.the agreement itself. 
Muhammad Khan v. Husaini Begam (1), 
The lawin India is different from the 
English Law onthis point and the definition 
of consideration has been drafted according- 
ly ins, 2(d). But here the sale-deed was in 
the plaintiff's favour and he was a cone 
senting party to the agreement. In these 
circumstances it is immaterial whether 
the plaintiff really owed Bajirae Rs. 3,000 
ornot. That isa matter between Bajirao 
and himself and his right of suit is 
unchallengeable. As the learned trial 
Judge remarks even if Bajirao owed 
nothing, it would make no difference 
so long as Bajirao and he are both 
satisfied with the arrangement. 

The comtention of the learned Counsel 
for the defendant, who is the appellant 
here, is that this amounts to an oral 
variation of the contract and so cannot be 
proved. He relies on ss. 91 and 22 of the 
Indian Evidence Act. 

There can be no doubt about the two 

fundamental propositions which these 
sections embody, namely (1) that the 
terms of a contract or disposition of 
property which have been reduced to the 
form of a document can only be proved 
by the document itself unless one of the 
exceptions specified in s. 91, which are 
not in point here, apply; and (2) that 
one that is done, ns oral evidence which 
contradicts or varies the document can be 
admitted. 
But these rules are subject to excep- 
tions andone of them is contained in 
Proviso l to s. 92 It runs as fol- 
lows : 

“Any fact may be proved which would........... 
entitle any person toany decree or order relatin 
thereto such as......” 
and then a numbey of illustrations are 
given. 

The present case does not fall exactly 
within the purview of any of the illustra- 
tions. but the Wording of the proviso and 

(1) 3? A410 at p 418; 7 Ind. Cas, 237: 52; 
7AL I 81,14 6 W N 865; AUO M W RE 


L B147; 170 LeJ 205; 12 Bom, L R 638: 
614 (P O), A Age ey 
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especially the use of the words “such as” 
show Clearly that the illustrations are not 
meant to he exbaustive, and this was so 
held in Nadia Chand Saha v. Birendra 
Chandra Dutt (2). What is significant is 
that matters relating to consideration 
have also been expressly included, 
namely the want or failure of considera- 
tion. 

What then does that mean ? At least this ; 
that though the document says there was 
consideration and states exactly what it 
was, a party may contradict that and 
show that there wasnone or that it has 
failed; that though the document sets 
forth that the consideration has fully 
passed and though a party to the docu- 
ment admit that by signing it, neverthe- 
less he can turn round afterwards and 
contradict the document and show that 
he did not receive a pie. [Illustration (i)]. 

If then one party to a document can 
show that he did not receive the con: 
sideration specified though the document 
recites that he did, I can see no reason 
why theother party should not be allowed 
to show that the consideration was paid 
in full, not in cash, but in kind. The two 
are ejusdem generis. That fact would, ` 
in the language of the proviso, “entitle 
him to a decree or order.” 

It hasto be remembered that a person 
is not bound to receive payment in cash 
even though his bénd entitles him to it. 
He can, if he so chooses andthe other side 
agrees, be paid in kind. A contemporane- 
ous oral agreement to be paid in kind 
may not be enforceable because that 
would be varying the contract, but once 
the consideration is actually paid and 
accepted in kind in full discharge of an 
obligation expressed as payable in cash, 
then that can be proved because a dis- 
charge of the obligation ‘entitles a party 
to a decree.” 

IfI may express this as a formula, it is 
this. X sells his house to Y for Rs. 500- 
by a written and registered  sale-dved. 
A contemporaneous oral agreement to the 
effect thas X had agreed to accept a horse 
in lieu of the Rs. 500 ecannot be proved 
so long as the consideration remains 
executory. X cannot be compelled to receive 
the horse. Y cannot be compelled | to 
deliver it. Thatis Adityam Iyer v. Rama 
Krishna Tyer (3). 

(2) 200 W N 1067; 37 Ind. Cas. 126; AIR 1917 


Oal. 186. 
(3) 388M 514; 21 Ind. Oas. 458;A IR 1915 Mad, . 

oe 25 M LJ 602; 41913) M WN 847; MLT 
2, 


A 4 


319 


` 


` Büt onée the horse ia delivered by 
Y and accepted by Xin full satisfaction 
of Y's undertaking under the agreement 
to pay Rs.500to X, it can be proved 
because that establishes a discharge of the 
obligation which Y owes X and thus entitles 
Y to a decree. f 

It would not matter in the view Itake 
whether this other transaction preceded 
the written contract or was contemporaneous 
with it or succeeded it. The test is 
whether the consideration is still execu- 
tory or has been executed. This was the 
view in Sambhu v. Tikaram (4) in Kattika 
Bapanamma v. Kattika Kristnamma (5) 
and in Mahomed Musa v. Aghore Kumar 
Ganguli (6). I fully agree. 

The underlying principle has been 
broadly stated by their Lordships of the 
Privy Oouncil in Shah Mukhun Lall v. 
Baboo Sree Krishen Singh (7): 

“The rules of evidence, and the law of estoppel 
forbid any addition to, or variation from, deeds or 
written contracts. The law, however, furnishes 
exceptions to its own salutary protection; one of 
which is, when one party, for the advancement of 
justice, is permitted to remove the blind which hides 
the real transaction... ..... In euch cases the maxim 
applies, that a man cannot both affirm and disaffirm 
the same transaction, show its true nature for hig 
own relief, and insist on its apparent character 
to prejudice his adversary. This principle, so just 
and reasonable in itself, and often expressed in 
the terms, that you cannot both approbate and 
reprobate the same transaction, has been applied 
by their Lordshipe in this Committee to the 
“ consideration of Indian appeajs, as one applicable 
also inthe Courts of that country, which are to 
administer justice according to equity and good 
conscience, The maxim is founded, not so much 
on any positive law,ason the broad and universally 
applicable principles of justice.” 

‘The principle has also been stated in 
a ‘narrower form, more appropriate to 
the present case, in this way, namely, that 
itis opento a party toa transaction ta 
show what the true and real consideration | 
was even if that means contradiction was 
other than that stated in the deed. Himat 
Sahai Singh v. Llewhellen (8), Indarjit 
v. Lalchand (9), Chunni Bibi v, Basanti 
Bibi (10), Hukamchand v. Hiralal (11) and 


(4)17 NLR lilat p 113; 59 Ind, Oas. 240; AIR 
1921 Nag. 61. 4 

(5) 30 M 231; 17 M L J 30, 

(6) 42 O 801; 28 Ind. Cas. 930; A I R 1914 PO 27; 
4214 1;17 Bom. LR 420; 21 O Ld 231;283M LJ 
548; 19 O.W N250;13 AL J 229;17M L T9143; 2 L 
W 258; (1915) M W 'N 621 (P 0). 

(7) 12M I A 157 at p 185; 11 W R 19; 2 Beng.L R 
44; 2 Buther 190; 2 Sar. 403; 20 E R 299 (P O). 

(8) 11 O 486 at p 490. 

(9) 18 A 186 at p171; A W N 1896, 16. 

(10) 36 A 037 at p 539; 24 Ind. Cas. 661; 12 A L J 
969; A 1 R 1914 All, 298, 

(I) -B 159 at p 160. $ 
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Kumara v. Srinivasa (12). 

In Ramaswami Chettiar v. Lodd Govindoss 
Krishnadoss (13), the rule was put in still 
another way: 

“What the first party tries to prove in sucha case 
is failure of consideration and that britgsit under 
proviso (1); the second party can then clearly 
prove in rebuttal of the first party's case that 
there was in truth nofailure of consideration and 
for that purpose showwhat the real consideration 
was. 

But it does not much matter how fhe 
tule is viewed. The proposition itself is, 
in my opinion, beyond doubt. It is signifi- 
cant ihat both Ameer Ali and Sarkar 
reproduce the rule in the words given 
by me without comment. See Ameer Ali's 
Evidence, 9th Edition, p. 660, and Sarkar’s 
Evidence, 7th Edition, pp. 680, and 681. 

In Sah Lal Chand v. Indarjit (14) the’ 
Judicial Committee allowed a collateral 
agreement? under which the purchase 
price of a sale was to remain in the 
vendee’s hands to be proved notwithstand- 
ing the fact that the sale-deed recited 
that the consideration of Rs. 30,000 had 
been fully paid. The decision affords yet 
another itlustration of the general rule. 

The appeal is dismissed with césts. 
Appeal dismissed. 


* 


D. 

(12) 11 M 213 at p 215. ° 

(13) 49M L J4l4 at p 417; 91 Ind. Oas, 612; 22 LW 
848: A I R1926 Mad. 35. 

(14) 22 A 370 at pp. 375,376; 27I A 9,4 OWN 
485; 2 Bom. L R 553;7 Sar. 702 (P 0). 





PATNA HIGH COURT 
Civil Appeal No. 380 of 1936 
February 25, 1933 
AGARWALA AND VARMA, JJ, 
JAMUNA SONAR—PLAINTIFR -APPELLANT 
veTsus 
ATMA RAM OJHA AND OTHERS— 


DREENDANTS— RESPONDENTS 

Bihar and Orissa Public Demands Recovery Act 
(IV of 1914), s. 24—A filing certificate against B— 
O obtaining money decree against B and property 
ordered to be sold in execution of such decree subject 
to charge under A's certificate—Sale proclamation 
issued and property sold and purchased by D— 
Objection by D in certificate proceedings of A that B 
had no interest left in property—Objection rejected 
—Suit ty D more ihan one year after such rejection, 
for declaration of title and confirmation of ppssession 
—Suit held barred under Art. 11, Limitation Act (IX 
of 1008)= Order rejecting objection held passed under 
8. 24. 

A filed a certificate against B and had itserved on 
him. C obtained a money decree against B and in 
execution of this decree A filed an objection laying 
claim to the property sought to be attached and sold, 
on the strength of the certificate and it was ordered 
that the sale in execution of the monfy decree wotld 


1939 


be held subject to the charge under the certificat@of A. 
Execution of the money decree was levied, the sale 
proclamation was issued and D purchased the pro- 
perty, After this purchase D filed an objection in 
the certificate proceeding that the certificate debtor 
Bhad no interest left in the property attached, but 
the objection was rejected and the property was 
sold to A, and delivery of possession was given of it. 
The sale held under the money decree was confirmed, 
and a sale certificate was granted to D and delivery 
of possession was given. Resistance was offered to 
D in taking possession of the property, and he, there- 
fore, instituted a suit for declaration of his title to and 
confirmation of possession over the entire property 
purchased by him at theexecution’sale. The suit was, 
however, brought more than one year after his objec- 
tion in the certificate proceedings was reject- 


ed : 

Held, that the suit was barred under Art. 11, 
Limitation Act As D's application of objection was 
against the sale proclamation, the order rejecting 
such objection must be held to be an order under 
s. 24, Bihar and Orissa Public Demands Recovery 
Act. Atarmoyi Dasi v. Ramananda Sen (1) and 
Muthiah Chetti v. Palaniappa Chetty (19 distinguish- 


ed. Subedar Singh v. Ramprit Pande (3), referred 
to 


O. A. from appellate decree of the Sub- 
Judge, Shahabad, Arrah, dated November 
26, 1935. 

Messrs. Mahabir Prasad and P. P. Varma, 
for the Appellant. 


Messrs. D. N. Varma and T. Nath, for the 
Respondents. 


Varma, J.—This second appeal arises 
out of a suit which was dismissed by the 
Courts below on the ground that it was 
barred by limitation under Art. 11, Limita- 
tion Act. In the Courts below the suit was 
mainly contested by defendant No. 1, liqui- 
dator of the Friends Oo-operative Society 
at Dumraon. This defendant filed a certife 
cate against defendant No. 4 and had it 
served on him on June 30, 1930, under s. 7, 
Bihar and Orissa Public Demands Recovery 
Act, 1914. Defendants second party ob- 
tained a money decree against defendant 
No.4and other defendants (defendants 
third party) who form a joint Mitakshara 
family. In execution of this money decree, 
defendant No. 1 filed an objection laying 
claim to the property sought to be attached 
and sold, on the strength of the certificate 
under which notice -was issued under s. 7 
of the Act on June 30, 1930, and it was 
ordered that the sale in execution of the 
money decree would be held subject to the 
charg8 under the certificate. Execution of 
the money decree was levied on December 
8, 1930, the sale proclamation was issued 
on February 18, 1931, and the plaintiff pur- 
chased the property on April 8,1331. After 
this purchase the plaintiff fled an objegtion 
an May 25, 1931,in the certificate proceed- 
ing that thp certificate debtor (defendant 
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No. 4) had no interest left in him in the 
property attached, but the objection was 
rejected and the property specified in 
Sch. IL, was sold to defendant No. 1 on 
June 4, 1931, and delivery of possession 
was given of it on September 13, 1931. The 
sale held under the money decree on April 
8, 1931, was confirmed, in respect of 3 out 
of the 4 houses involved on Avgust 5, 1931, 
and a sale certificate was granted to the 
plaintiff on July 2, 1932, and delivery of 
possession was given to the plaintiff on 
January 24, 1933. Resistance was offered to 
the plaintiff in taking possession of the pro- 
perty, and on March 7, 1933, he filed a peti- 
tion under O. KAI, r. 97, Oivil Procedure 
Code, The objection was allowed and the 
plaintiff was directed to take outa fresh 
dakhaldehani in respect of 15-16th share 
of the houses and to be in possession of it 
jointly with defendant No. 1, but this order 
of the Munsif was ultimately set aside by 
the High Court on October 9, 1933. The 
plaintiff-purchaser under the money decree 
thus instituted the present suit for decla- 
ration of his title to, and confirmation of, 
possession of the entire property purchas- 
ed by him at the execution sale on April 
8, 1931, and prayed that, if it "wera held 
that defendant No. 1 had any interest in 
the property, he might be put in posses- 
sion jointly with defendant No. 1. 
The Court below has dismissed the suit 
of the appellant on the ground that it was 
barred by limitation not having been filed 
within one year from May 20, 1931, on 
which date his objection before the Certiti- 
cate Officer was rejected, as contemplated 
by s. 25, Public Demands Recovery Act, 
and Art. 11, Limitation Act. Mr. Mahabir 
Prasad, appearing on behalf of the appel- 
lant. urges that on April 8,1931, defend- 
‘tant No. 1 had no interest in the property 
involved and, therefore, his application to 
the Certificate Officer resulting in the order 
of May 25, 1931, was misconceived, as 
s. 22 of tite Act requires that the claimant 
or objector to a certilicate proceeding must 
adduce evidence to show that, where im- 
movable property is concerned, at the date 
of the service of the netice under s. 7, he 
had some interest in, or was possessed of, 
the property attached. He has referred to 
the decision in aoe Dasi A 
anda Sen (1), where a person lu 
eee Dn under O. XXL, r. 100, 
Civil Procedure Code for recovery of pos- 
session of the property from one who had 


(1) 500 311; 84 dnd, Oas. 876; A I R 1923 Qal 
601. 
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obtained symbolical possession of that pro- 
perty after purchase in execution of a 
decree, and the application was dismissed 
on the ground that his possession had not 
been disturbed. It was held that the appli- 
cation wae one not within the purview of 
O. XXI. r. 100 and that it was only when 
possession is actually disturbed, that time 
begins to run against the person dispos: 
sessed, and failure to bring a snit for estab- 
lishment of title and recovery of possession 
within a year of the order passed on the 
application under O. XXI, r. 100 ascon- 
templated by Art. 11-A, Limitation Act, 
did not bar the suit by limitation. I am 
afraid this case does not help Mr. Mahabir 
Prasad, because, in my opinion, what this 
decision lays down is that when there is 
no disturbance of possession, an apvlication 
under O. XXI, r. 100 would notlie. Mr 
Mahabir Prasad than refers to the decision 
in Muthiah Chetti v. Palaniappa Chetty (2). 
There a mortgagee fled a suit after the 
period of limitation prescribed by Art. 11. 
Hehad applied under O. XXI, r. 58 in the 
belief that there was an order of attachment. 
He filed the suit under O. XXI, r. 63, beyond 
the period of limitation. Their Lordships 
referred to Art. 11, Limitation Act, and 
said that without attachment there could 
not be an application under O. XXI, r. 58, 
and that as there was no attachment, the 
Petition could not be considered to bea 
petition under O. Kl, e. 58. But here we 
have gota sale proclamation issued by the 
Certificate Officer and it was on an applica- 
tion against that sale proclamation that 
the order cf May 25,1931. was filed. The 
sale proclamation of the Certificate Officer 
was issued on March 20, 1931, and the 
objection was filed on June 2, 1931, and 
the order of May 25, 1931, was passetl 
againstthe plaintiff. That order must be. 
held to be an orderunder s. 24, Public 
Demands Recovery Act, and covered by 
Art. 11, Limitation Act. 

Mr. D. N. Varma, appearing on behalf 
of the respondent, has drawn our attention 
to the case in Subedar Singh v. Ramprit 
Pande ‘3), where even when a petition under 
O. XXI, r. 58, was dismissed on thé ground 
thatthe petition was not maintainable under 
B. 170, Bengal Tenancy Act, it was held that 
-that was an order under O. XXI, r. 58, for the 
purpose of a suit under O. XXT, r. 63, and was 

(2) 551 A 256; 109 Ind. Oas. 626; A IR 1928P 0 
139; 51 M 319; 26 A L J 616; 330 W N 821; 48 OLJ 
= ee W450 WN 579; 80 Bom. L. R 1353 


(3) 11 PLT 28: 115 Ind. Oas, 703; A I R 1929 Pat. 
116; Ind, Rul, (1929) Oal. 255, : 
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governed by Ari. 11, Limitation Act. I would 
therefore hold that the order, dated May 25, 
1931, was an order under s. 24, Public 
Demands Recovery Act, and the suit is 
barred by limitation as held by the Courts 
below. I would, therefore, dismiss the appeal 
but under the circumstances of the case 
without costs. 


Agarwala, J.—I agree. 
S. Appeal dismissed, 


RANGOON HIGH COURT 
Civil Revision No. 49 of 1938 
March 18, 1938 
DUNKLEY, J. 
MAUNG NYEIN—APPLIGANT 
è TETSUS 
BURMA ELECTRIC SUPPLY Co, 

Lro., MANDALAY—Responpant 

Civil Procedure Code (Act V of 1908), O. XLIV, 

r. 1, s. 149— Procedure on presentation of applica- 
tion for leave to appeal as pauper, stated—Appli- 
cation forleaveto appeal as pauper, admitted— 
Notices to opposite party and Government Pleader 
issued—Whether it is opento them at final hearing, 
to show that case does not satisfy proviso to r. 
0. XLIV—Application for leave to appeal as 
pauper, rejected on ground that Proviso tor. 1, 
0. XLIV, was not satisfied—Court, if can grant time 
under s. 149, to pay court-fee. 

The correct procedure on the presentation of an 
application for leave to appeal as a pauper is, if the 
Court does not see fit to reject the application on 
hearing the applicant only, to issue notice (without 
calling for the records), in Form No. 11 of Appen- 
dix G to Civil Procedure Oode, to the respondent 
and the Government Pleader, and then to hear all 
parties in regard to the question raised by the 
Proviso to r lofO. XLIV, Civil Procedure Oode, 
and come to a decision thereon, and also to decide 
the question of pauperism if that fallsto be de- 
cided under r. 2. Krishnusami Panikondar v. 
Ramasami Chettiar (6), relied on. 

When an application for leave to appeal in forma 
pauperis is admitted and the Court orders notices 
to issue to the opposite party and the Government 
Pleader, it is opento them at the final hearing of 
the rule to show that the case does not satisfy the 
Proviso to r.1 of O. XLIV, Civil Frocedure Code, 
and the Court has to consider the question whether 
the decree is contrary to law or to some usage 
having the force of law or is otherwise erroneous 
or unjust. Krishnasamt Panikondar v. Ramasami 
Chettiar (8), applied, Tilak Mahkton v. Akhil 
Kishore (7), Benarst Das v, Munshi Ram (8) and 
Secretary of State v. Sonkali (9), approved, Soma- 
sundaram Chettiar v. Arunachalam Chetgar (3), 
dissented from. z 

Where an application for leave to appeal in 
forma pauperis is rejected on the ground that the 
provisions of the Proviso fo O. XLIV, r..1, were 
not complied with, the Court cannet use its disere- 
tion under s. 149, and grant time to the applicant 
for paying the court-fees on the memọrandum. 
of appeal. B. R. Vertannes v. R. G. B. Lawson (10), 

LA + 


followed. 
od ry 
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O. R. from the order of the Digtrict 
ae Mandalay, in Oivil Appeal No. 64 of 


Mr. K. C. Sanyal, for the Applicant. 

Mr. Mootham, for the Respondent. 

Ordef.—Errors of practice in the District 
Court of Mandalay have given rise to this 
application in revision. The applicant, 
Maung Nyein, was permitted to sue the 
respondent company in forma pauperis in 
Civil Regular No. 131 of 1937 of the Sub- 
Divisional Oourt of Mandalay, and his suit 
was dismissed. Hethen desired to prefer 
an appeal in forma pauperis in the District 
Oourt of Mandalay against the dismissal of 
his suit, and for this purpose, be personally 
Presented in the District Court a schedule 
of properties and an affidavit verifying 
the correctness of the schedule, a copy of 
the judgment and decree of the Sub- 
Divisional Court, and a memorahdum of six 
paragraphs which was not “signed and 
verified in the manner prescribed for the 
verification of pleadings.” The first five 
paragraphs of this memorandum referred 
to his pauperism, and the sixth contained 
the grounds of appeal. This form of 
presenting an appeal in forma pauperis is 
not in accordance with the provisions of 
O. XLIV, r. 1, Oivil ,Procedure Code, which 
requires two separate papers to be pre- 
sented: first, an application duly signed 
and verified for permission to appeal as 
a pauper, and second, a memorandum of 
appeal (the latter, of course, being ac- 
companied by copies of the judgment and 
decree appealed from. The application 
ought to have been rejected on this ground, 
under the provisions of O. XXXIU,r. 3 
(as substituted by the Rule Committee of 
this Court), the provisions of O. XXXIII, 
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with those provisions, the next step to be 
taken is not to call for the records, but, 
as required by the Proviso to r. 1, 
O. XLIV, to peruse the memorandum of 
appeal and the copies of the judgment and 
decree appealed from (which papers are 
filed with the application) and come to- a 
decision whether or not the requirements 
of the Proviso are satisfied; and, as’ 
Jenkins, O. J. in Sakubai v. Ganpat 
Ramkrishna (1) at p. 453*, and Beasley, O. J. 
in Narayana Rao v. Veerayya (2) at p. 3267 
have pointed out, the reasons for granting 
leave to appeal as a pauper, if leave is 
granted, should be briefly recorded. In 
the present case, the application, with the 
records, came before another learned 
District Judge, who treated the application 
as if it were an ordinary memorandum of 
appeal, heard the Pleader for the appellant, 
and then recorded the order: ‘Admitted, 
Notice to respondent for November 18, 
1937.” It is urged thatthe only construc- 
tion which can be placed on the word 
“Admitted,” as used in this order, is that 
it means that leave to appeal as a pauper 
was granted, and I agree that, if it means 
anything at all (which 1 beg leave to 
doubt), it can have no other meaning. 
Notice in the ordinary form, underr. 14, 
O. XLI (Form No. 6 of Appendix G, Sch. I, 
Civil Procedure Code), was then issued and 
served on the respondent, and after a slight 
delay the appeal came on for hearing 
before a third District Judge. For the 
respondent company if was argued at the 
hearing that the Proviso tor, 1,0. XLIV, 
was not satisfied, and on this ground, by 
his order of December 6, 1937, the learned 
District Judge rejected the application to 
appeal asa pauper. It is now contended 


being made applicable [to pauper appeals ethat theorder of the learned District Judge 


byr. 1 of O. XLIV; or opportunity might 
have been given to amend it and bring it” 
into proper form. However, the learned 
District Judge, apparently without refer- 
ring tothe law on the subject of pauper 
appeals, accepted it, and passed a wholly 
incorrect order cn it. The order was as 
follows : 


“October 12, 1937.—Memo of pauper appeal filed by 
appellant in person. Call for record and put up on 
November 3, 1937." 


What is a “memo of pauper appeal” 
passes my comprehension. The first step to 
be taken on the presentation of an applica- 
tion for leate to appeal asa pauperis to 
see whether the application complies in 
fornt with the provisions of O. XLIV, r. 1, 
“and O. XXXII, y, 2. If it does comply 


was without jurisdiction, as the question 
whether or not the Proviso tor. 1,0. XLIV, 
was satisfied could not be considered, and 
the respondent could not be heard on this , 
question, after the application had been 
admitted and notice had been ordered to 
issue to the respondent. 

From the action which was taken, it 
seems*fairly clear that the provisions of 
O. XLIV were not “present in the minds’ 
of eijher of the two District Judges who 
first dealt with this matter, but ‘that con- 
sideration hardly affects the present point. 

(1) 28 B 451; 6 Bom. LR 442. 

(2) 56 M 323; 141 Ind Oas. 940; A I R 1933 Mad. 


519; 61 M L J 433; 37 L W 425; (1933) M W N 579; 6 
RM 23. 


*Page of 28 8.—[ Hd. 
{Page of 56 M.f Ed. 
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On this point the decisions of the Madras 
High Court are in conflict with those of 
other High Courts. Of course, -the notice 
issued tothe respondent company by the 
District Court in this case was in the wrong 
form. It should have been in Form No. 11 
of -Appendix G, Sch. Iof the Oode, and 
not in Form No. 6. In the latest ruling of 
the Madras High Court on this point, 
Somasundaram Chettiar v. Arunachalam 
Chettiar (3) the Bench qualified consider- 
ably the decisions in the earlier cases in 
Parasuramudu v. Ramanna (4) and In re 
Chennamma (5) in which it was held that 
the resp-ndent on an application for leave 
to appeal as a pauper had no locus standi 
to appear and require’ to be heard; In re 
Chennammea. (5) was subsequently dissented 
from in Narayana Raov. Veerayya (2. In 
Somasundaram Chettiar v. Arunachalam 
_ Chettiar (3) it was held that the respondent 
may, as a matter of indulgence be, but-is not 
entitled asa matter of right to be, heard 
on the question whether the decree of the 
lower Court is “contrary to law or to some 
usage having the force of law or is 
otherwise erroneous or unjust.” It is clear 
from the judgments in this case that the 
Court was ccncerned to support a practice 
of the Madras High Court which had been 
followed for 32 years, and the jndgments 
preeeeded mainly on the use of the word 
“perusal” in the Proviso to r. 1, O. XLIV. 
If the word “perusal” is ato have the very 
restrictive meaning given to it by the 
learned Judges in that case, namely that 
the Court must come to a decision on this 
point without hearing the respondent, then 
it must equally mean that the applicant 
himself cannot be heard: in fact, the 
result of placing this meaning on the 
word “perusal would be that the Judge 
must receive the application in the secrecy 
of his Chamber, and in secrecy, decide the 
question raised by the Proviso to r. 1, 
O. XLIV, plainly an- absurd result. The 
learned Judges further held tbat, Form 
No. ll in Appendix G, which isthe Form 
prescribed to be issued under O. XLIV, 
r. 1 only gives an opportunity to the 
respondent to show that the apflicant 
fs not a pauper. With the greatest 
respect, this is, to my mind, clearly 

(3) 55 M9F2: 139 Ind. Oas, 652; A IR 1932 Mad 
523; 63 M LJ 2; (1982) M W N 587; 36LW 33; 
Ind. Rul. (1932) Mad. 755. 

(4) 49 ML J 313; 87 Ind. Cas. 960; AIR 1925 
Mad. 1178; 22.1. W 23. 

(5) 53 M 245; 122 Ind. Cas. 337; A I R 1931 Mad. 
Pi E8M LJ 195; 31 LW 76; Ind. Rul. (1930) Mad. 
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incorsect. The question of pauperism has 
usually been decided in the regular suit, 
and ordinarily the Proviso to r. 2, O. XLIV 
applies. AsI have said, the form is issued 
under r. 1, and its operative part reads as 
follows: 

“Notice is hereby given to you thatif you desire 
to show cause why the applicant should not be 
allowed to appeal as a pauper, an opportunity will be 
given to youof doing so.” 

‘lhe plain meaning of these words is that 
the respondent will be given an oppor- 
tunity of putting forward any grounds on 
which he contends that the application to 
appeal as a pauper ought not to be granted; 
they are not confined to the question of 
pauperism only. Ramesam,J.in this judg- 


ment (at p. 986*) said that the forms 
appended to the Code should not be 
allowed to extend the meaning of the 


sections and the rules in the Code; but 
the above line of argument does not use 
the form for the purpose of extending the 
meaning of r. 1, but uses it merely for 
assistance in construing the provisions of 
the rule. With all due respect, I am 
obliged to dissent from the decision in 
Somasundaram Chettiar v. Arunachalam 
Chettiar (2), Stappears tome to bewontrary 
tothe principle laid down by their Lord- 
ships of the Privy Couacil ia Krishnasami 
Panikondar v. Ramasami Chettiar (6). 
The point raised in that appeal was 
whether, when an appeal had been 
admitted after the period of limitation 
in the absence of the respondent, the ques- 
tion of the sufficiency cf the cause shown 
for the delay in filing the appeal could be 
raised again by the respondent after his 
appearance. The headnole of the decision 
reads as follows: 

“The admission of an appeal after the period of 
limitation has expired deprives the respondent of a 
valuable right by putting in peril the finality of 
*the order in his favour. When an order admitting 
an appeal has been made in the absence of the 
respondent, and without notice to him, to pre- 
clude him from questioning its propriety would’ 
amount toa denial of justice. Such an order, so 


made, should, therefore, be treated as open to re-con- 
sideration at the instance of the respondent.” 


This case was citedin Somasundaram 
Chettiar v. Arunachalam Chettiar (3), but, 
the learned Judges said that they did not 
see any analogy between the two proceed: 
ings. With the greatest respect, there fs, in 
my cpinion, a complete analogy, for the 

(6) 41 M412; 43 Ind. Oas, 408: A IR I97P O 
179; 45 T A 25; 34M LJ 63;.4 P LW 5i 16 A L 
1 57; 7 LW 156; 23M L T 101; 27 O LJ 253;°2 


P LR 1918; 22 GW N 481; 21 Bom. L R54l; ‘Il 
Bur. L J 121; (1918) M W N 906 (P ©). 


eee aaeeea 
*Page of 55 M. [Hd] 





1939 


headnote of the Privy Council decésion 
would apply in terms to the present matter 
if the words ‘the grant of leave to appeal 
as a pauper’ were substituted for “the 
admission of an appeal after the period of 
limitation has expired.” This was the ratio 
decidendi of the decision of a Full Bench 
of the Patna High Court in Tilak Mahton v, 
Akhil Kishore (7), in which overruling 
several previous decisions of the Court 
to* the contrary, the Full Bench beld 
that when an application for leave to 
appeal in forma pauperis is admitted and 
the Court orders notices to issue to the 
opposite pariy and the Government Pleader, 
it is open to them at the final hearing of 
the rule to show that the case does not 
satisfy the Proviso tor. 1 of O. XLIV, Civil 
Procedure Ccde, and the Court has to con- 
sider the question whether the degree is con- 
trary to law or to some usage having the force 
of law or is otherwise erroneous or unjust. 
The same conclusion has been reached by 
the Lahore and Allahabad High Courts in 
Benarsi Das v. Munshi Ram (8) and Seere- 
fary of State v. Sonkali (9). I am in 
entire agreement with the decisions in 
these basas. 

In my opinion, the correct procedure on 
the presentation of an application for leave 
to appeal ss a pauper is, if the Court does 
not see fit to reject the application on 
hearing the applicant only, to issue notice 
(without calling for the records), in Form 
No. 11 of Appendix G, to the respondent 
and the Government Pleader, and then to 
hear all parties in regard to the question 
raised by the Proviso to r. Lof O. XLIV and 
come to a decision thereon, and a'so to 
decide the question of pauperism if that 
falls to be decided underr. 2. This proce- 
dure is in accordance with the practice, 
recommended for adoption by the Judicial 
Committee in Krishnasami Panikonder v. 
Ramasami Chettiar (6), that all such 
preliminary questions should be finally 
determined at the stage of admission of the 
appeal. I hold that in considering, as he 
did, the application of the Proviso to r. | 
of O. XLIV, after the appearance of the res- 
pondent, the learned District Judge acted 
legally in the exercise of his jurisdiction. 
This epplication in revision therefore fails, 
and is dismissed with costs, Advocate’s fee 
five gold mohurs. Ihave been asked, if the 


(7) 10 Pat, 606; 132 Ind, Oas, 364; A IR 1931 Pat. 
183, 12 P LT £56; Ind. Rul. (1931) Pat. 284 (F B). 

(8) 15 L 132; 152 Ind. Oas. 171; A IR 1934 Lah. 
372; 36 P L R 447;7 R L 259. 

(9) 56 A 895; 148 Ind Oas. 624; AI R 1984 All. 
424; (1934) Al J 827; 6 RA 745, 
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revision application is unsuccessful, to use 
the discretion which is said to bevested in 
me by s. 149, Civil Procedure Code, and 
grant time to the applicant in which to pay 
the court-fees on his memorandum of appeal, 
but the case in B, R. Vertannes v. R. G. B. 
Lawson (10) is authority for holding that I 
have no power to make any Buch order. 
8. Application dismissed. 


(10) 13 R 50; 159 Ind. Cas. 468; AI R 1935 Rang. 
$36; 8 R Rang. 268. 


PATNA HIGH COURT 
Civil Revision No. 24 of 1938 
August 5, 1988 
James, J. 

GOBIND PRASAD AND ANOTHER — 
PETITIONERS 


VETSUS 
MOHAMAD ABDUL RASHID KHAN AND 
OTHERS—OpPosiTs PARTY | 

Damages—Suit for recovery of shop rent—Claim 
for damages, whether can be allowed. — 

A co-sharer landlord instituted a suit for recovery 
of his share of the rent of the shop which he said 
had been settled with the defendant. The Court 
allowed tothe plaintiff damages at 25 per cent, 
probably on the analogy of suits for arrears of rent 
which are governed by the provisions of the Bihar 
Tenancy Act: 


Held, that the claim being merely for money, 


the plaintiff was not entitled to damages or interest 
for the period before suit. But the plaintiff was 
entitled to interest at 6 percent. ftom the date of 
the institution of the suit until realization. 


C. R. from the order of the Small 
Cause Court Judge, Siwan, dated December 
17, 1937. + 

Mr. Sarjoo Prasad, for the Petitioners, 

Messrs. B.N. Mitter and R. S. Sinha, for 
Opposite Pariy. 


Order.—This is an application under 
$. 25, Provincial Small Cause Courts Act. 
The plaintiff was a co-sharer landlord 
who instituted a suit for recovery cf his 
share of the rent of the shop which he 
said had been settled with the defendant. 
The defendant had takenea usufructuary 
mortgage of the share of another co-sharer 
of this shop; but he denied that he had 
ever taken settlement of the shop itself 
which was in occupetion of one Dwarka 
Das Marwari. The Small Oause Oourt 
Judgeefound that the defendant actually 
had taken settlement of the share, so 
that he was an intermediate landlord 
between the proprietors of the estate and 
Dwarka Das Marwari, and he decreed the 
suit allowing damages as claiméd by the 
plaintiff. It is argued on behalf of the 
defendant-petitioner thet the learned Small 
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Cause Court Judge ought not on the 
evidence to have come to the conclusion 
that there had been settlement of the 
shop with the petitioner. When he was 
giving evidence, the petitioner stated 
that after he had taken the zerpeshgi 
of the share, he settled the shop with 
Dwarka Das Marwari which the learned 
Judge regarded as tantamount to an 
admission that the petitioner had ob- 
tained the control of all proprietary shares 
in the shop. i 

Mr. Sarjoo Prasad objects that such in- 
terpretation ought not to be placed on this 
evidence of the petitioner; but he did say 
tbat he settled the shop with Dwarka Das 
Marwari on June 9, 1932, and his evidence 
on this point is open to interpreta- 
tion in the manner in which the Small 
Oause Court Judge kas interpreted it. On 
the main story of the settlement with the 
petitioner, the learned Small Oause Court 
Judge relies on the evidence of Muhammad 
Shamsuzoha and Jamadar Singh who des- 
cribe how the shop was settled with the 
petitioner at a monthly rental of seven 
rupees. I donot consider that the finding 
of the learned Small Cause Court Judge 
on this point is manifestly wrong so as 
to make ib possible to interfere with the 
finding in revision 

The Small Cause Court Judge has allowed 
to the plaintiff damages at 25 per cent. 
probably on fhe analogy of suits for arrears 
of rent which are govegned by the provi- 
sions of the Bihar Tenany Act. Thisisa 
mere claim for money and the plaintiff is 
not entitled to damages or interest for the 
period before suit. The decree must, 
therefore, be modified. The claim for 
damages will be disallowed, but tie 
plaintiff will be allowed inlerest at 
6 per cent. from the date of the institu 
tion of the suit until realization. ‘Tha 
plaintiff has partly succeeded and partly 
failed. He will be entitled t> costs in 
proportion to his success in the Small 
Qause Court. ach party maye bear his 
own costs in this Court. 


B» . Order accordingly. 
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PRIVY COUNCIL 
*Appeal from the Oudh Chief Court 
January 27, 1939 
Logp ATKIN, Lorp PORTER AND Sir Gores 
RANKIN 
Taz OUDH COMMERCIAL BANK, 
Limitep, FYZABAD—ApeELLANTS 
versus 
Thakurain BIND BASNI KUER 
AND OTHERS—RgSsPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 47,48, 
0. XXI,r,2, O. XX, r. 10—~Final decree for sale in 
mortgage suit—Compromise between parties in exe- 
cution whereby time is granted to judgment-debtor 
in consideration of increased but reasonable rate of. 
interest, whether attempt to give jurisdiction to Court 
to amend or vary decree — Executing Court, if can 
consider legal effect of such compromise and pass 
orders under s. 47 — Agreement between parties in- 
tended to govern liability of debtor under decree and 
to have effect upon time or manner of its enforcement 
—It is a matter to be dealt with under 8. 47—Held, on 
facts that compromise arrived at and recorded under 
0. XXI, r.2, could and should be enforced in execution 
proceedings—Question of characterof application is 
to be decided on circumstances of each case—Substance 
of the matter must prevail over form of application 
—Held, that anplication of decree-holder was not 
fresh application as contemplated by s. 48. 

The Code of Civil Procedure contains no general 
restriction of the parties’ liberty of contract with 
reference to their rights and obligations under the 
decreeand if they do contractupon germs which 
have reference to and affect the execution discharge 
or satisfaction of the decree, the provisions of s. 47 
of the Codeinvolve that °question relating to such 
terms mayfallto be determined bythe executing 
Court. “Amendment”, or alteration of the decree 
whether unders. 152or by review is a different 
matter under the Code. A fair and ordinary bargain 
for time between the parties in consideration of a 
reasonable rate of interest cannot be regarded as an 
attempt to give jurisdiction to a Court to amend or 
vary the decree. Such a bargain has its effect upon 
the parties’ rights under the decree and the executing 
Court under s.47 has jurisdiction to ascertain its 
legal effect and to order accordingly. In the absence 
of express statutory authority it is not possible to 
regard O. XX, r. 10, as excluding any possibility of 
the parties coming to a valid agreement for time to 
which the Court under s. 47 will have regard. The 
rule does not apply to all decrees : but only to decrees 
forthe payment of money in so far as they are of 
that character. The purpose of providing a limita- 
tion of six months for such applications to the Court 
which passed the decree is not altogether plain and 
the objects may be more than one: but this provision, 
like the rule itself, affords no sufficient ground for 
holding that the Code makes parties wholly incom- 
petent to come to an arrangement for time enforce- 
able in execution proceedings. Such bargains may 
take different forms and it is not possible to pre- 
judge the individual case, If it appears to the 
Court, acting under s. 47, that the true effect of 
the agreement was to dischargethe decree forthwith 
in consideration of certain promises by the debtor, 
then no doubt the Oourt will not have occasion to 
enforce the agreement in execution proceedings, but 
will leave the creditor to bring a s@parate suit upon 
the contract. If,on the other hand, the agreement 
is intended to govern the liability of the debtor 
undef the decree jand kto haye efect upon the tipe 
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or manner of its enforcement, it is a matter to be 
dealt with under s. 47. In such a case to say that the 
creditor may perhaps have a separate suit isto 
misread the Code, which by requiring all such 
matters tobe dealt with in execution, discloses a 
broader view of the scopeand functions of an execut- 
ing Court. In numerous cases a compromise between 
the decree-holder and the judgment-debtor entered 
into inthe course of execution proceedings, which 
was duly recorded, has been enforced and such a 
practice, which is both widespread and inveterate, is 
not contrary to the Code. 

e Held, on facts that the compromise having been 
recorded by the Court under O. XXI, r. 2, it was an 
adjustment even if it was something more, and it 
contained the terms upon which the adjustment was 
agreed to. Tt was not an attempt to bring under the 
decree 8 liability extraneous to the mortgage or the 
mortgage suit. There is ‘nothing in the Oodeon 
which it could be held that had the judgment-debtor 
paid the agreed instalments 'punctually, the appel- 
lants could have executed the decree for the whole 
sum outstanding contrary to the terms of the com- 
promise. Nor wasit reasonable that such a com- 
promise, if enforced by the executing Court, should 
not be enforced as a whole. The compromise in the 
present case could and should be enforced in the 
execution proceedings. Pradyumna Kumar Mullick 
v. one Dinendra Mullick (2), referred to. |p. 333, 
col. 2, 

Held, on factsthat in the circumstances of the case 
the appellant decree-holders' application could not be 
regarded asa fresh application in the sense of s. 48 of 
the Civil Procedure Code merely by reason of the steps 
which théy thought it necessary to take to undo the 
action of the Court to which the decree was transferred 
for execution in termigating the'execution case con- 
trary to the intention of the parties. Nor could it be 
said that the claim of interest at 8 per cent. (which was 
greater than the rate allowed by the final decree and 
agreed to and acted on thereafter by the parties) made 
the application a fresh application as distinct from 
one to continue the previous proceedings as contem- 
plated by the compromise. Nor did the fact that only 

-part of the original properties remained bound by 
the security and saleable under the decree. It was 
on the contrary an application to revive the previous 
proceedings on the footing that they had not terminat- 
ed. The question of the character of the application 
has to be decided upon the circumstances of each case, 
and in the present case, the bargain of the parties was 


a circumstance of great importance ae was the fact that e 


the Oourt to which the decree was transferred for exe- 
cution acted by inadvertence contrary thereto. Thé 
substance of the matter must prevail over the form 
of the application which was not a fresh application 
as contemplated by s. 48, [p. 382, ccl. 2,] 


Sir Herbert Cunliffe, K. C. and Mr. W. 
Wallach, for the Appellants. 

Messrs. J. P. Eddy, K. C., V. K. Krishna 
Menon and M. H. Rashid, for the Res- 
pondents. 


. Sir George Rankin.—This is a 
decree-holder’s appeal. It ig brought by 
the Oudh Commercial Bank, Ltd., Fyzabad, 
against an order of the Chief Oourt of 
Oudk, dated August 14, 1934, dismissing an 
applicatio for the execution of a final 
decree for sale passed on January 22, 1916, 
-by the Subordinate Judge, Mohantalganj, 
“Lucknow. The regpondents are the repre- 
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sentatives of Babu Narindra Bahadur Singh 
(herein called the “judgment-debtor”) who 
died in 1936 while the present appeal was 
pending. 

He was the grantor of a mortgage to 
the appellants dated September 2, 1891, for 
Rs. 2,35,000 at 8 per cent, per annum over 
a large number of ancestral properties 
including both proprietary (kham) and 
uader-proprietary (pukhtadari) villages. To 
enforce this mortgage, a suit was brought 
aginst him by the appellants in 1911 and 
a preliminary decree for sale obtained on 
October 31, 1912, from the Subordinate 
Judge. On appeal to the Judicial Commis- 
sioner’s Court, this preliminary decree was 
on June 15,1915, varied, soas to fix the 
amount cutstanding on the mortgage at 
Ra. 7,95,763, carrying interest at 4 per cent. 
from July 3, 1915. Very soon thereafter the 
Court of Wards, by order of the Govern- 
ment, assumcd management of the judg- 
ment-debtor's estate, which was not releas- 
ed till September 29, 1917. Accordingly 
the Deputy Commissioner of Fyzabad, as 
manager for the Court of Wards. became 
the defendant in the mortgage suit and the 
final decree for sale was passed against him 
(January 22, 1916). It fixed the amount 
then due at Rs. 8,14,470 with future interest 
at 4 per cent. on Rs. 7,96,763. | i 

The proceedings in execution of this 
decree have been protracted, but apart 
from the application which has now been 
brought before their Lordships, consists of 
an application to the Oourt which passed 
the decree (Mohanlalganj) to transfer it 
for execution to the Subordinate Judge at 
Fyzabad (September 7, 1918); an applica- 
tion tothe Fyzabad Court for an order for 
sale of all the moregaged property (July 3, 
1917;; and an application of January 16, 
1322, asking that the previous proceedings, 
which had been much interfered with by 
stay of execution and otherwise, should be 
restored and continued notwithstanding 
that the Revenue Court,and tke Court of 
the Subordinate Judge had ‘consigned it 
to records.” This last application was 
granted by order of the Subordiuate Judge 
dated January 17, 1922. | | 

It appears that when in 1916 17 the ap- 
pellants were proceeding to enforce their 
decree for sale, the Court of Wards made a 
bargain with them for timein which to pay 
off the mortgage debt gradually, the rate 
of interest to be increased from 4 per cent. 
to 64 percent. Sufficient payments had 
been made under this arrangement to meet 
this interest*and to re-pay a certain amount 
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of the principal monies due on the decree, 
when the judgment-debtor recovered the 
management of his own affairs in Septem- 
ber, 1917, and repudiated the action of 
the Court of Wards; maintaining that its 
intervention in his affairs had been wholly 
illegal. In December 1917, he carried in 
objections to the appellants’ execution pro- 
ceedings, maintaining (1) that the final 
decree for sale was not binding upon him 
as the Deputy Commissioner did not re- 
present him ; (2) that the Court of Wards 
had no right to agree to pay interest at a 
higher rate-than the 4 per cent. mentioned 
in that decree. The Subordinate Judge dis- 
missed these objections (May 17,1918): on 
appeal the Court ofthe Judicial Commis- 
sioner dismissed the first but gave effect to 
the second ; holding that all payments made 
by the Court of Wards should be credited 
in reduction of the decretal dues on the 
footing of inlerest at 4 per cent. only. To 
their decree of December 16, 1918, a state- 
ment of account was annexed showing the 
amount outstanding as at that date for 
which execution could proceed. This sum 
should have been entered as Rs. 7,65,893, 
but by an error in calculation it was 
entered as Rs. 6,70,610: this error was put 
right on an application under s. 152, Civil 
Procedure Code, by order of the Judicial 
ee Court, dated August 29, 
1918, . 

Both parties obtained g certificate enabl- 
ing them to appeal to His Majesty in Council 
from this decree of December 16,1918. On 
February 9, 1920, by Order in Council on 
the judgment-debtor’s petition, a stay was 
granted until the determination of the 
appeal; upon the terms (a) that the judg- 
ment-debtor would pay interest at 64 per 
cent. in lieu of 4 per cent. from September 7, 
1916, until realisation, and (b) that the 
present appellanis’ appeal should be with- 
drawn, Tho judgment debtor's appeal to 
His Majesty was dismissed ia May, 1521, 
but, the Order in Council not having been so 
drawn as to give effect tothe undertaking 
to pay increased interest, another Order 
in Council was passed on May 25, 1922, 
amending the previous Order in®*(oun- 
“cil by directing that this provision 
for increased interest be added tg the 
decree of the. Court of the Judicial 
Commissioner, dated December 16, 1913. 
This direction was not formally communi- 
cated to the Fy zabad Court (under O, XLV 
Civil Procedure Code) till November, 1922; 
and in the meanwhile execution had been 
stayed from January to July, 1922, by an 
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injungtion obtained by the judgment-debtor 
in a separate suit attacking the legality 
of the action of the Court of Wards. . 

These were the causes which had rendered 
ineffectual until 1922 the application fer 
execution made by the appellants to the 
Subordinate Judge at Fyzabad in July,1917, 
and which account for their application 
of January 16, 1922, to restore and continue 
the execution proceedings, and for the 
order granting this application. Thecircum- 
stance thatthe appellants when applying for 
transfer of the decree, foran order for sale, 
and for an order to continue, did so on each 
occasion upon a tabular statement (O. XXI, 
r. 10, Civil Procedure Code), hardly 
conceals the fact that so far they had 
made one application for execution of the 
final decree and one only, 

As the property comprised in the 
mortgage was ancestral, execution proceed- 
ings had to be transferred to the Oollector, 
and Sch. HIJ, Civil Procedure Code, applied 
to them (ss. 68, 69, Civil Procedure Code). 
After the order of the Subordinate Judge in 
1922, the judgment-debtor's under-proprie- 
tary rights in certain villages were sold 
by the Revenue Court in October, 1921, 
but on November 18, 1922, the sales were 
cancelled by agreement, the judgment- 
debtor agreeing to pay certain sums by 
October, 1923, These he paid. Another 
agreement was made on April, 3, 1924, by 
which half of the amount then due should 
be paid by April 1, 1925, and the balance by 
April 1, 1926, interest after March, 1922, 
being increased from 64 to 8 per cent. 
per annum, to be paid half-yearly and 
with half yearly rests. As a term of this 
agreement, half of the proprietary and all 
the under proprietary villages were released 


“ from the mortgage to enablé the judgment- 


debtor to raise the money necessary to make 

the promised payment was not fully carried 
out, but time was given tothe judgment- 
debtor who made several payments in 1926. 
On March 9, 1927, a final agreement 
was made by the parties. This final agree- 
ment was embodied in a petition of 
compromise which fixed the ampunt then 
due at about 34 lacs of rupees and arranged 
for payment of principal by annual sums 
of Rs. 50,000 and of interest at 8 percent. 
per annum half-yearly with a liability for 
compound interest in case of default:— 

“The proceedings for auction sale shall+remain 
in abeyance in case the fixed instalments be paid 
regularly. In case any instalment or part of any 
instalment or amount of interest or part of interest 
be not® paid at the appointed time, then the decree- 
holders will be competent to immediately take ouf 

” ° 
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execution in respect of their entire demand and that the balance due under the compromise 
ieee ee entire demand from that property —Rs. 2,10,985—should be realised by the 
which the decree-holders have not released from sale of certain proprietary villages which 


the liability of their demand by auction sale in 
accordance with the terme of this compromise.” had not been released from the mortgage, 


On March 14, 1927, the Sales Officer at reciting that the arrangement in case of 
Fyzabaŭ sent the compromise petition to default had been that “the sale proceed- 
the Fyzabad Court in order thatit might ings would be resumed according to the 
be forwarded to the Court which was papers.” | ; 
compstent to amend the decree of January The main question before their Lordships 
22, 1916, in accordance with the new is whether this application of the appellants 
arrangement for compound interest at is barred by s. 48 of the Civil Procedure 
8 per cent. What provision of the Civil Oode as being more than 12 years from 
Procedure Code was thought to authorise the date of the final decree for sale 
such an “amendment” of a decree does (January 22, 1916). The learned Subordj- 
not appear; but the Sales Officer andthe nate Judge on November 26, 1932, held 
parties expected, it would seem, to receive that the application was a fresh applica- 
through the Fyzabad Court an “amended tion within the meaning of that section, 
decree.” In fact, as we now know, though but that the appellants were entitled under 
execution proceedings had been actively pro- cl. 3 of r. 2 of--Sch. III of the Code 
ceeding before the Sales Officer at Fyzabad to an allowancé of time which was sufficient 
from 1923 to 1927, the Subordinate Judge at to bring “them within 12 years from 1916. 
Fyzabad had in October,1923, consigned the The Chief Court(August 14, 1934), considered 
execution case to records and returned’ that the appellants were not entitled to 
the papers to the Court at Mohanlalggnj. any allowance of time under this clause, 
This he had done apparently without notice that they could not be allowed to treat 
to the decree-holders, and_as a result of any other date than Jannary 22, 1916, 
correspondence with the” Deputy Commis- as the date of the decree and that ss. 19 
sioner, in view „of the fact that the and 20 of the Limitation Act did not 
judgmeni-debtor* had been carrying out apply to the period limited by 8. .48 of 
the terms .of the arrangement of November, the Code. They also held that the appel- 
1922, -cancelling the judicial sales of lants could not in any case, have execu- 
October, 1922. In theee circumstances the tion for any higher rate of interest than 
Fyzabad Ocurt on March 21, 1927, sent 64 percent. From their degision dismiss- 
the compromise petition to the Court at ing the appellants’ application for execu- 
Mohanlalganj and the Subordinate Judge tion the present Sppeal has been brought 
of the latter Court recorded thesubstance to His Majesty in Council. 
of it in the appropriate register as an In view of the great difference of judicial 
adjustment under O. XXI, r. 2, Oivil opinion disclosed by the decisions of High 
Procedure Code, this being the only action Courts in India as to the effect in execu- 
upon the compromise which he had any tion cases of bargains for time or other 
authority under the Code to take. No compromises, a pumber,cf matters have been 
amended decree was ever brought into, discussed by the learned Counsel on both 
existence and the Sales Officer's reminders sides. But the first matter for consideration 
to the Fyzabad Court did not result in his” under s. 48 of the Code is whether or not 
getting any such document; but in 1927 the appellants’ applicaticn for sale is a 
and down to 1930, the judgment-debtor ‘fresh application” or is to be regarded as 
made various}payments under the compromise merely ancillary to or incidental to the 
arrangement which were recorded in the prosecufion Or continuatiof& of the applica- 
Court at Mohanlalganj. He was, however, tion of 1917 which had been reinstated in 
in default when on March 24, 1930, the 1922. The appellants proceeded by way of 
appellants applied on a tabular statement tabular statement under O. XXI, r. 11, 
to the Mohanlalganj Court to transfer the both on March 24,¢1930, when asking for. 
decree back to Fyzabad for execution. transfer of the decree to Fyzabad and 
Despite the objection of the judgment- also tn March 19, 1931, when asking for 
debtor that his default had not made the an order for sale, but one of these tabular 
total sum immediately payable, a transfer statements was unnecessary in any view. 
certificate was issued for Rs. 2,14,287, They seem always to have approached the 
and on March 19, 1931, the appellants Court in this particular manner, even when 
filed° another applicaticn under O XXI, in 1922 they were expressly asking for 
5. 10, at*Fyzabad, In this they asked continuation. of proceedings previously 


3D 
breught. And they adopted the same 
ecurse on March 19, 193], though their 
prayer was that the sale proceedings 
which had been depending at the date of 
the ccmpromise of 1927 should be resumed 
or taken up according to the papers 
already prepared in the Revenue Oourt, 
The learned Subordinate Judge considered 
that the application should be regarded 
as a fresh application because the property 
sought to be sold was not the whole taluga 
but only half of the proprietary villages, 
because interest was to be realised at 4 
per cent. and because the appellants had 
applied afresh to the Court which passed 
the decree and kad obtained in 1930 a 
transfer back to Fyzabad. The learned 
Judges of the Chief Oourt do not discuss 
this question in their judgment and it may 
be that it was not argued before them. 
But though the procedure adopted by the 
appellants telle against them on this point, 
it is very necessary if their rights under 
their decree are to depend upon it, to 
examine closely the position in which they 
were placed by the compromise of 1927. In 
their Lordships’ opinion the recording of 
the payments made thereunder by the 
Court at Mohanlalganj and the application 
to that Court for a re-transfer of the decree 
to Fyzabad were consequential upon and 
are attributable to the circumstance that 
the execution Gourt at Fyzabad had acted 
as though the execution in that Court were 
at an end. In September, 1923, the Sub- 
ordinate Judge had written to the Deputy 
Commissioner asking what had happened 
in this execution case and had been told 
that 5 lacs had been paid, that the parties 
were coming to an agreement, that the 
matter would not be settled for at least 
two years and that there was no need for 
him to keep the file pending any longer. 
Accordingly the case was by order of 
October 6, 1923, consigned to records as 
partly satisfied and a sum of 5 lacs credited. 
From the judgment of the Subordinate 
Judge we learn that the papers were 
returned to Mohanlalganj. Nevertheless 
for four years sale proceedings had active- 
ly continued before the revenue artthori- 
ties at Fyzabad in the°sense that bargains 
for time had been made, recorded, narily 
carried out, and renewed while the neces- 
sary steps for carrying out the sale were 
being from time to time adjourned. In 
1924 a compromise had been recorded by the 
Subordinate Judge and a number of pro- 
perties released by his order of April 5, 
1924, The compromise of 1927 wus made 
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upon,the footing that there was a subsiste 
ing execution proceeding iu the Fyzabad 
Court under which action could be taken 
for sale at any moment, and in respect 
of which postponement of sale cpuld be 
made conditional upon the judgment-debtor 
carrying out the terms agreed. The fact 
that the parties or their advisers or the 
officials of the Revenue Court desired to have 
an amended decree from whatever Court. 
was competent to give it resulted in the 
Subordinate Judge at Wyzabad taking 
action in continuation of what he had done 
in October, 1923, which unexpectedly ended 
the execution case at Fyzabad and involved 
a re-transfer of the decree by the Court at 
Mohanlalganj. “This Oourt,” says the 
Subordinate Judge, ‘had sent the papers 
back to the original Gourt and so forwarded 
the compromise also.” No doubt the learned 
Judge was much puzzled as to the proper 
course totake on receiving the request to 
obtain an amended decree. Their Lord- 
ships appreciate his difficulty, but in these 
circumstances they cannot think it right to 
regard ihe appellants’ application as a 
fresh application in the sense of s. 48 of the 
Oode merely by reason of the steps which 
they thought it necessary to take toundo the 
action of the Court at Fyzabad in terminating 
the execution case contrary to the intention 
of the parties. Nor do they consider that 
the claim of interest at 8per cent. (agreed 
to in 1924 for the first time and acted on 
thereafter by the parties in their protract- 
ed negotiations) made the application 
a fresh application as distinct from 
one to continue the previous proceed- 
ings as contemplated by the compromise 
of March, 1927. Nor did the fact that only 
part of the original properties remained 


e bound by the security and saleable under 


the decree. It was on the contrary an 
application to revive the previous proceed- 
ings on the footing that they had not ter- 
minated. The question of the character of 
the application hasto be decided upon the 
circumstances of each case and in the 
present case the bargain of the parties isa 
circumstance of great importance as is the 
fact that the Fyzabad Court acted by in- 
advertence contrary thereto. The substance 
of the matter must prevail over the form 
of the application which in their Lordships’ 
opinion is not a fresh application as con- 
templated by s. 48. i ` 

This conclusion renders it dnnecessary 
that their Lordships should examine 
other econtentions of the parties. save: 
the contention upheld by the Olfief Court? 
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that in any event interest cannot be*re- 
covered in execution of the decree of 
January 22, 1916, at more than (4 per cent. 
It is said that there is no order of any 
Court for more than 64 per cent. The 
agreement for 8 per cent. was first made 
in 1924. It was made with the knowledge 
of the Sales Officer and approval of the 
Deputy Commissioner and a large number 
of yillages were released from the mort- 
gage as part of that bargain. -The bargain 
was referred to in the petition of the 
appellants to the Subordinate Judge at 
Fyzabad filed in 1924 under O. XXI, r. 2, 
though the term as to interest was not 
expressly mentioned. An order was ob- 
tained from him directing the release of 
the villages from sale. So, too, in 1927, 
the amount due under the decree was 
fixed by agreement of the parties upon 
a Calculation of 8 per cent. for part of 
the time and further time was given to 
the judgment-debtor upon that footing 
from 1927 to 1:30. The decree in the 
present case was a final decree for sale 
and as is now recognised by r. 10 of 
O. XXXIV, the mortgage account Las to 
be carrie down to the time of actual 
payment in order to get a final adjust- 
ment of the amount tb be paid. All costs, 
chatges and expenses properly incurred 
by.the mortgagee up to that time have 
to come intothe account. Yet if the Chief 
Court's view be right the executing Court 
is wholly without jurisdiction to include 
even by agreement interest payable 
under an ‘arrangement whereby the 
mortgaged property has been saved 
from a forced sale under the decree. 
The authority relied upon by the learned 
Judges of the Chief Oourt is Gobardhan 
Das. v. Dau Dayal (1), and the principle 
invoked is that the original decree caanot 
be altered or varied by the parties even 
with the sauction of the Court and that 
in any case mere consent of the parties 
cannot confer such a jurisdiction on the 
executing Court. This line of reasoning is 
not without support from other decision 
of Indian Hign Oouris though authority 
and practice to the contrary is also 
to be found. On this difficult and 
important question ‘their Lordships are 
not in agreement with the view taken by 
the Chief Court: They do not consider 
that, it takes eufficient account of the facts 
that the Code contains no general restric- 


(1) 54.4573 atp 585.138 Ind. Cas. 583 (2); AIR 
1998 All, 273; (1982) A L J 365; L R13 A 199 Hev; Ind, 
Rul. (1932) All, 467; 16 R D 293 (F B). 
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tion of the parties’ liberty of contract 
with reference to their rights and obliga- 
tions under the decree and that if they do 
contract upon terms which have reference 
toand affect the execution, discharge or 
satisfaction ofthe decree, the provisions 
of s. 47 involve that questions relating to 
such terms may fall tobe determined by 
the executing Court. “Amendment,” or 
alteration of the decree whether under 
8.1520r by reviewisa different matter 
under the Code. No dcubt an adjustment, 
if not recorded under O. XXI, r. 2, cannot 
be recognised by any Court executing the 
decree. The compromise of 1927, however, 
was recorded: it was an adjustment even 
if it was something more, and it contained 
the terms upon which the adjustment was 
agreed to. It was not an attempt to 
bring under the decree a liability ex- 
traneous tothe mortgage or the mortgage 
suit (ef Pradyumna Kumar Mullig v. 
Kumar Dinendra Mullick (2). Their Lorde 
ship see nothing in the Oode requiring 
them to hold that had the judgment- 
debtor paid the agreed instalments punc- 
tually the appellants, after 1927, could 
have executed the decree for tke whole 
sum outstanding contrary to the terms 
of the compromise. Nor do they think it 
reasonable that such a compromise, jf 
enforced by the executing Qourt, should 
not be enforced as a whole. They are 
not prepared to regard a fair and ordinary 
bargain for time in consideration of a 
reasonable rate of interest as an attempt 
to give jurisdiction to a Gourt to amend 
or vary the decree. Such a bargain has 
its effect upon the pasties’ rights under the 
decree and the executing Court under s, 47 
has jurisdiction to ascertain its legal effect 
and to order accordingly. It may or may 
not bethat any and every bargain which 
would interfere with the right of the 
decree-holder to have execution according 
to the tenor of the decree comes under 
the term" “adjustment”: ‘cn that their 
Lordships do not pronounce. Nor will 
they here consider what consequences 
would flow from a finding that a par- 
ticular bargain for time was not an ad- 
justment. In the absence of express 
statutor} authority, it is not posgible in 
their Lordships’ view to regard O. XX, I. 10, 
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as excluding any possibility of the parties 
coming toa valid agreement for time to 
which the Court under s. 47 will have 
regard. The rule does not apply to all 
decrees: but only to decrees forthe pay- 
ment of money in so far as they are of 
that character. The purpose of providing 
a limitation of six months for such ap- 
plications to the Court which passed the 
decree is not altogether plain and the 
objects may be more than oue: but this 
provision, like the rule itself, affords no 
sufficient ground for holding that the 
Code makes parties wholly incompetent to 
come to an arrangement for time enfor- 
ceable in execution proceedings. Such 
bargains may take different forms and it 
is not possible to pre-judge the indivi- 
dual case. If it appears to the Court, 
acting under s. 47, that the true effect of 
the agreement was to discharge the decree 
forthwith in consideration of certain pro- 
mises by the debtor, then no doubt the 
Court will not have occasion to enforce the 
agreement in execution proceedings, but 
will leave the creditor to bring a separate 
suit upon the contract. If, on the other 
hand, the agreement is intended to govern 
the liability of the debtor under the decree 
and to have effect upon the time or 
manner of its enforcement, it is a matter 
to be dealt with under s. 47. In such a 
case to say that the creditor may per- 
haps have a separate suit is to misread 
the Code, which by rtquiring all such 
matters to be dealt with in execution 
discloses a broader view of the scope and 
functions of an executing Court. Their 
Lordships are in agreement with the 
statement in the case of Gobardan Das 
(p. 585 of the report supra) that—“in nu- 
merous cases a compromise between the 
decree-holder and the judgment-debtor 
entered intoĝin the course of execution pro- + 
ceedings, which was duly recorded has been 
enforced’'— and they are not of opinion that 
the practice, which is both widespread and 
inveterate, is cbntrary to the Code. They 
are of opinion that in the present case the 
compromise can and should be enforced in 
these execution proceedings. è 


They will humbly advise His Majesty 
that this appeal sbould be allowefl, the 
decree of the Chief Court set aside and the 
order of the Subordinate Judge dated 
November 26, 1932, restored. The respon- 
dents must pay the costs of the appellants. 
in the Chief Court and of this appeal: in 
addition, the appellants will have liberty 
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to add these costs, if unpaid, to their 
secufity, ` 

8. Appeal allowed. 

Solicitors for the Appellants.—Messrs. H. 
S. L. Polak & Co. 

Solicitors for the Respondents.*- Messrs. 
Nehra & Co. Wi 
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CALCUTTA HIGH COURT 
Special Bench s 
Oriminal Revision No. 510 of 1938 
December 4, 1938 
Dersysaree, O. J., BARTLEY AND 
HENDERSON, JJ. 
DEVENDRA KUMAR ROY—OOMPLALNANT 
—PETITIONER 
versus ~ í 
Syed YAR BAKHT CHAUDHURY 
AND, CTHERS— OPPOSITE Party 
Criminal Procedure Code (Act V of 1898), ss. 494, 
436— Accused charged under sa. 193, 467, 477, Penal 
Code (Act XLV of 1860), for tampering with deed 
in custody of Registry—Prosecution evidence taken 
—Government calling for record and returning itè 
after siz months—Government Pleader applying for 


. withdrawal of case—Magistrate finding prima facie 


case existing but discharging accused—Accused re- 
lation of one of Ministers—Order of withdrawal and 
discharge by Magistrate held should bee quashed— 
Action of Government held illegal and improper— 
High Court, if can set aside in review order of 
discharge passed under s. £94. ~ 

Where a deel which has been deposited in the 
Registry so tbat an accurate record ofit could be 
made and perpetuated, is alleged to have been tam- ` 
pered with whilst it was inthe custody of a Re- 
gistrar, in the public interests it is desirable, nay 
more, it is necessary, that matters of that kind 
should be proved to the full and that if anyone 
has been guilty of any offence against thelaw in 
ae rie with it, he should be punished. [p. 387, 
col. 2. 

A document had been tampered with while it 
was in the custody of the Sub-Registrar. There- 
upon the opposite party and the Sub-Registrar 
were prosecuted under ss, 193, 467, 477, 109 and 
120-A, Penal Code. After some evidence for the pro- - 
secution had been recorded, the Government called 
for the record which was not returned back for 
six months. After it was received back, the Gov- 
ernment Pleader filed a petition for withdrawal of 
the case under s. 494, Criminal Procedure Code, on 
certain grounds which were not substantial. The 
trying Magistrate although holding that there was 
sufficient and substantial evidence to show that the 
offence had been committed, passed an order of 
discharge which was asked for. The ’ District. 
Judge upheld the order. It was found that some 
of the accused were related to one of the Ministers : 

Held, that consent of the Magistrate was not ` 
properly given and the orders of withdrawal and 
discharge which followed upon it should be quash- 
ed, The action of the Government in calling for 
the records of the case from the Magistrate’ whilat 
it was still proceeding, and retaining them for 
six months was illegal and improper. There was 
no prgvision in the criminal law by whicit such 


‘interference could be made, |p. 388, gol. 143 ° 


` 
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Per Bartley and Henderson, JJ.—The High Court 
has jurisdiction in review to interfere wih an 
order of discharge passed upon an application made 
by the Public Prosecutor under the provision of 
s. 194, Criminal Procedure Oode. Under the very 
terms of ss, 436 and 437 the High Court has power 
to order & further enquiry ina case in which an 
accused person has been discharged, [p, 388, col. 


J i 
Messrs. B. C. Chatierjee and Priya Nath 
Dutt, for the Petitioner. 


Messrs. N. K. Basu and Amiruddin 
Ahmed, S.C. Talugdar and Rashidul Hasan, 
for Opposite Party No. 1 and 6, res 
pectively, 

Messrs. S. M. Bose and Anil Chandra 
Roy Choudhury, for the Crown. 


Derbyshire, ©. J. -This Rule was issued 
by a Division Bench of this Court at the 
instance of the complainant, Devendra 
Kumar toy, calling upon the opposite par- 
ties to show cause why the orddr complain- 


“edof in the petition should not be set aside. 


Notice of the matter was given to the Legal 
Remembrancer of Assam. The petitioner 
bas appeared before us by Counsel as have 
the opposite parties. The Government of 
Assam is represented by Mr. 8. M. Bose, 
Standing Counsel of the Government of 
Bengal. "The order complained of was one 
made by Mr. R. R. Khaund, Magistrate, 
First Class of Sylhet, on March 31, 1938, 
whereby he directed that the opposite par- 
ties herein, the accused persons then before 
him, should be discharged under s. 494, 
Oriminal Procedure Code, 

The facts leading up to and in connection 
with that order are as follows: Opposite 


` party No. 1, Syed Yar Bakht Chaudhury, 


was indebted to the complainant petitioner 
and it was agreed some timein 1936 that 
that indebtedness should be discharged by 
aconveyance of property to the complain- 
ant by Yar Bakht Chaudhury and other 
persons. 
agreement was executed by Yar Bakht 
Chaudhury and other persons and on June 
9, 1936, that deed was presented to the 
Sub-Registrar at Balaganj in Assam for 
registration in the Registry Office there. 
The Sub-Registrar is opposite party No. 6, 


-A,.A. Abdul Ali. The deed wassent by regis- 


tered post from Balaganj Sub-Registry to 


` Habiganj Sub-Registry Office and there 


acknowledged by one of the executants, 
Abdul Matin Chaudhury, a Pleader. After 
execution it was sent back on June 13, to 
the Sub Registrar's Office at Balaganj. In 
July another executant at Balaganj admit- 
ted éxecution before the Sub-Registras. On 
‘August 16, another executant, Jamirun- 
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nessa Khatun, refused to admit the execu- 
tion at Balaganj. As a result of that, 
appropriate proceedings ware taken in the 
District Sub-Registrar’s O fice at Sylhet for 
the purp:se of having Jamiraunessa’s ad- 
mission of execation duly recorded, and the 
deed was sent to Sylhet by registered 
post for that purpose arriving there on 
October 2. 

16 is alleged that on arrival there it was 
found that the deed had been altered and 
that two pages—pp. 4 and 52—had been 
taken out of the deed and two others 
inserted in their places, the net result of 
the alleged.alterations being that the com- 
plainant received under the deed fewer 
parcels of property than had been assured 
to him under the deed as originally pre- 
sented for registration. Asa result of that 
discovery, on October 17, 1936, the com- 
plainant lodged a complaint against the 
six opposite parties and four others—ten 
in all. In that complaint were charges 
under s. 193, Indian Penal Code, fabrication 
of false evidence, s. 467, forgery, s, 468, 
forging a valuable security with a view to 
cheating, and s. 4:7, fraudulently destroying 
or defacing a valuable security. There were 
charges in addition under s. 103, abetment, 
and s. 120-B, conspiracy to commit those 
offences. On January 29, 1937, the Magis- 
trate received the sanction of ihe Government 
of Assam to prosecute opposite party No. 6, 
Abdul Ali, who was, as 1 have mentioned, 
the Sub-Kegistrar of Balaganj, on charges 
under s. 81 and 82, Registration Act. Such 
charges were duly added. 

The complaint was made before the 
Additional District Magistrate of Sylhet, 
who made an inquiry into it, and on 
February 9, 1937, issued summonses against 
ali the ten opposite parties. On March 10, 
the case was made over to Mr. Khaund, 
Deputy Magistrate with First Olass powers, 
who fixed May l, 1937, as the date for the 
appearance of the accused before him. 
Between March 10 and May 1, friends 
of the accused approached’ the complainant 
and agreed to have executed the necessary 
documents to convey to tha complainant 
all the property which it had been origin- 
ally agreed snould*be conveyed to him: 
under the deed. On April 23, 1937, oppo- 
site party No.1, Syed Yar Bakht Chaudhury, 
and his co-sharers in such property execut- 
ed two documents, one a deed of convey- 
ance and the other a deed of release in 
favour of the complainant. The effect of 
these documents was to transfer to the 
complainant in law all that was originally 


the same day, April 23, 


“B86 


transferred to him in the criginal deed. On 
1937, the com- 
plainant filed a petition before the Magis- 
trate hearing the case asking permission to 
withdraw the complaint. On May 1 the 
Magistrate hearing the matter passed an 
order referring the matter of withdrawal 


‘to the Additional District Magistrate. On 


May 14, 1937, the record was received 
back from the Additional District Magis- 
trate and the Government Pleader appeared 
for the prosecution. On June 6, 1937, the 


' conveyance alleged to have been tampered 


with was sent to the Government hand- 
writing expert at Delhi. On July 21 there 
was a report from the Government hand- 
writing expert at Delhi stating that certain 
signatures on pp.4 and 52 were not the 
same as certain {other signatures on other 
pages purporting to have been made by 
the same persons. On August 2 one of the 
persons who had joined in the conveyance 
and was included among the accused— 
Abdul Matin Chaudhury,a Pleader whose 
alleged signature had appeared on pp. 4 
and 52—was discbarged and he afterwards 
gave evidence on behalf of the prcsecution. 
His evidence, as far as I can see, confirms 
the report of the Goveinment handwriting 
expert at Delhi in certain particulars, 


From August 3 to August 12, 1937, 
fifteen prosecution witnesses were examined 
including the petitioner,and the case was 
adjourned on August 12 to August 23. The 
evidence given by the prosecution witnesses 
was tothe effect that pp.4 and 52 of the 
original conveyance had been extracted 


„and that other pages had been put in their 


places, that thereby less property than had 
been assured in the original conveyance 
had been conveyed to the complainant ande 
that the deed of conveyance not in the 


original form, Lut in its altered form, had ° 


been recorded in the book of the Sub- 
Registrar. There was alsoscme evidence 
to the effect that the signature of , opposite 
party No. 6, ABdul Ali, Sub-Registrar at 
Balaganj, appeared on each page of the 
altered deed. The evidence for the prosecu- 
tion was not finished. Amongst otlfer wite 
nesses who were stillto be called was the 
Government handwriting expert. The case 
ought to. have been taken up again on 
August 23. But on August 19, the Govern- 
ment Pleader appeared and applied for an 
adjournment of the case sine die giving as 
his reasonethat the record of the case was 
required by the Government (the Govern- 
ment of Assam), The Magistrate records 
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on that application’: 

“J do not find any provision under the Oriminal 
Procedure Code to grant an adjournment sine die 
on a petition like this. I have perused the letters 
of the Government and as directed therein I 
submit the record to the District Magistrate.” 

. That was on August 19, 1937. The record 
departed and were not received again by 
the trying Magistrate uatil February 22, 
1938. Itis admitted by Mr. S. M, Bose, 
who appears here today for the Assam 
Government, that the records went to the 
Secretariat in Assam. On March 5, 1938, 
the Government Pleader filed a petition 
under s. 494, Oriminal Procedure Code, 
asking for the withdrawal of the case. At 
this time only the six opposite parties re- 
mained as accused. The Magistrate ad- 
journed the case to March 28 for both sides 
to be heard. On March 28 all the parties 
were heard. The Government Pleader filed 
his petition for withdrawal of the case under 
s. 494, Criminal Procedure Code, setting out 
the following grounds: (1) That the origi- 
nal complainant had withdrawn from tbe 
prosecution; (2) That on an independent 
examination of the records, the Provincial 
Government considered that the evidence 
was insufficient to warrant further proceed- 
ing with the case; (3) That the Provincial 
Government would not be justified in 
incurring heavy expenses in the fees and 
travelling allowances of the handwriting 
expert and in lawyers’ expenses in view of 
the uncertainty of successful prosecution. 
The Magistrate considered the grounds set 
out and in giving his decision allowing the 
accused persons to be discharged under 
s. 494, he said : 

“I am unable to come to the finding that there 
are not sufficient grounds for committing the ac- 
cuse 1 persons in this case, In my opinion, there is 
sufficient and substantial evidence amply to show 
that serious offences in respect of and in relation to 
the deed of conveyance were actually committed,” 

However, he made the order asked for 
and the accused were discharged. The mat- 
ter then came before the District Judge 
who after going into the matter at some 
length upheld the order of discharge. The 
complainant then applied to this Uourt for 
a rule to show cause why the order of dis- 
charge should not be set aside and, as 
I stated befcre, the Government of Assam 
were notified and asked to appears. It 
appears that when the’Government Pleader 
on March 28, 1938, petitioned to withdraw 
the case, the complainant opposed it and 
offered to pay the costs of tne *prosecution 
or at any rate a part of them. The matter 
is a serious one and of great public import- 
ance, In the ‘first place, the Gpvernment® 
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of Assam called for the records of a*crimi- 
nal case then pending before one. of the 
Magistratesin Assam'and retained those ' 
records, a matter of six months, thus hold- 
ing upall proceedings during that time. In 
the second place, during the course of the 
prosecution, a considerable body of evidence 
was given to show that forgery and fabri- 


cation of a conveyance of property had - 


occurred whilst that conveyance had been 
in the Sub-Registry for registration, and 
before the case for the prosecution had been 
completed, the Government had requested 
that it be discontinued and the accused dis- 
charged. The matter becomes more serious 
in view of an allegation which is made in 
para. 22 of the complainant’s petition 
before us here which is in these terms: 
“Your petitioner begs to state that opposite 
party No. 6, Maulavi A. A. Abdul Ali, Sub-Regis- 
trar, is a sister's son of Maulana Shamsal Ulema 
Abu Nasar, Mohammad Wahid, M. L. A., who was 
one of the Ministers in the Assam Ministry at that 
time and opposite party No. |, Syed Yar Bakht 
Ohaudhury, besides being an influential land- 
holder is a relation of the said Minister and 
opposite party No. 5, Syed Majibal Haque Khond- 
kar, is also a relation of the said Minister.” 
Counsel for thé Government of Assam 
has bean present to day and he was asked 
whether that allegation was correct. He 
was not able to say one way or the other, 
although the allegation was in the petition 
and notice of the petition was given to the 
Assam Government. One can only conclude 
that the allegation is correct. The learned 
Magistrate sanctioned the withdrawal under 
.§. 494, Oriminal Procedure Code, which 
provides that any Public Prosecutor may, 
with the consent of the Court, withdraw 
from the prosecution of any person and 
upon such withdrawal the accused shall be 


discharged in respect of such offence or 


offences. 

The question for us is, was the consent of 
the ' Magistrate properly given? In other 
words, did he exercise judicial discretion 
when he gave it? The three grounds upon 
which the Government of Assam petitioned 
for the withdrawal of the prosecution, I 
have mentioned. The first is that the origi- 
nal complainant bad withdrawn from the 
prosecution. It is true that at one time he 
desired to withdraw from the prosecution, 
but" it is equally true that when he with- 
drew, the Public Prosecutor appeared in 
his place. It is fo be remembered that on 
Marth 28, when this application was made, 
the complainant himself wished the pro- 
secution to go on and offered to pay the 

« OXpenses or some part of them. lt d8es not 
appear to me that there was anything in 


. 
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ground No. 1 which could properly influence 
the Magistrate. As regards ground No. 2, 


‘namely that on an independent examination 


of the records the Provincial Government 
considered that the evidence was insufficient 
to warrant further proceedings in the case 
agaicat the Sub-Registrar and the other 
uccused, it is clear that the evidence for the 
prosecution was by no means finished ; and 
it is clear, 1 wish to say no more than this 
because I do not wish to prejudice any pro- 
ceedings that may follow, that a prima facie 
case of forgery in respect of that deed had 
been put before the Court, and there was 
more evidence to follow. As regards ground 
No. 3 that the Provincial Government would 
not be justified in incurring heavy expenses 
in the fees and travelling allowance of the 
handwriting expert and in lawyers’ expen- 
ses in view of the uncertainty of prosecu- 
tion, I can only say that as far as I can 
see, this prosecution would have involved 
no greater charge upon the finance of the 
Province than many other prosecutions 
which are habitually undertaken. As re- 
gards the handwriting expert's expenses, 
part of those had already | een incurred. If 
it were desired not to incur any very heavy 
charges, it would have been possible to 
obtain the services of a handwriting expert 
from Benga] at very much less costs. ‘The 
document itself was in Bengali. 

There seems to me to be no substance in 
the grounds that have been put forward by 
the Government for the withdrawal of this 
prosecution. [tis true that reparation had 
in some manner been made to the come 
plainant by the execution of other deeds 
assuring to him the property which had 
been originaly conveyed to him in the first 
deed. But there is something in his case 
more than a right of private vengeance. 
Here is evidence, prima facie evidence, that 
this deed has beea deposited in the Regi- 
try so that an accurate record of it could 
be made and perpetuated, and it had been 
tampered with whilst it was in the custody 
of a Registrar, a public servant. In the 
public interests it is desirable, nay more, 
it is petessary, tbat matters of that kind 
should be proved jo the full and that if 
anyone has been guilty of any offence 
against the lawin connection with it, he 
should be punished. That aspect of the 
matter does not seem to have been consi- 
dered by either the Magistrate of tne 
learned District Judge who dealt with this 
matter. Had they considered if and appre- 
cited the importance of it, I cannot think 
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would have been given. For that reason I 
am of the opinion that this consent was 
not properly given and the orders of 
‘withdrawal and discharge which followed 
upon it should be quashed. 

There remains another matter to be dealt 
with. It has been alleged thatsome of the 
accused in this case are related to one of 
the Ministers and although opportunity 
has been given to deny this, it is not denied. 
A suspicion arises very strongly that here 
‘was an unusual and, as far as I can see, 
unwarrantable interference with the course 
of justice and the suspicion is that it 
‘was made because some of the accused 
were related to one of the Ministers. I 
asked the Standing Counsel, Mr. S. M. Bose, 
why this unusual interference had taken 
place and he said that he was instructed 
that this interference by the Government 
of Assam was at the inslance of the 
complainant himself. [enquired from Mr. 
Chatterji, the Counsel appearing for the 
complainant, if that wasso. He informed 
methatthe complianant himself was in 
Court and that he had spoken to him and 
the complainant denied that he had ever 
approached the Government of Assam in 
the way suggested. One has to remember 
too that the complainant offered to pay 
part of the expenses if the prosecution went 
on, and one has further to remember tbat 
the complainantis here to-day asking for 
this Rule to be made absolute. Under those 
Circumstances, with reluctance, I feel 
myself unable to accept the explanation 
which has been offered—withcut doubt, 
bona fide and upon instractions—by Mr. 
Bose. The whole affair is unsavoury. 

“There is one other matter upon which it is 
my duty to say something: itis the action 
of the Government in calling for the records 
of the case irom tke Magistrate whilst it 
was still proceeding, and retaining them 
for six months. It is obvious,if that can 
be done, and is done, the due course of 
justice is interfered wich. There. is no 
provision in the criminal law by which 


such interference can be made. It was 
quite illegal and utterly improper, The 
Magistrate found himself faced, can 


gee, with a demand such as he ‘had not 
met before and he sent the papes to 
the District Magistrate, and in course ċf 
events, they fourd their way to the 
Government. That ought not to have been 
done and ought never to be done again. 
In my view this Rule must be made absolute 
and the order of discharge set aside. The 
ease is sent back to the Ooutt from which 
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it came to be heard and determined accord- 
ing to law by the same or some other 
Magistrate. 

Bartley, J.—I agree with the view express- 
ed by my Lord the Chief Justice, and I 
concur in the order which he purposes to 
make. The two main contentions urged 
on behalf of the opposite parties in this 
matter were, first, that this Court bas 
no jurisdiction toinferfere with the order 
under review and, secondly, that if it 
had such jurisdiction, it: ought not to 
exercise it. 

In my opinion both the contentions sare 
equally ‘ill-founded. Express jurisdiction 
to interfere with an order of acquittal is 
conferred by s. 436, Criminal Procedure 
Code. If this were not sufficient, we have 
had cited before us in the course of argu- 
ment a number of repoited cases in which 
that jurisdiction was actually exercised by 
this Court, With regard to the second 
contention, all that 1 need say is this: in 
view of the concurrent findings of the 
two Courts below,in view of the admission, 
express or tacit,made before us in the course 
of this argument, and in view of the 
history of the case as related.in the 
judgment which has just been delivered, 
I can conceive of few cases in which the 
-duty of interfence on the part of this 
Court could be more clearly indicated. 

Henderson, J.—I agree. Mr. Bose con- 
tended strongly that we have no jurisdiction 
to interfere in this matter because the order 
of discharge in question was passed upon 
an application made by the Public Prosecutor 
under the provision of s. 494, Criminal 
Procedure Code. There is a long current 
of authority in this Court to the effect 
that we have such jurisdiction. It is true 

*that the dictum of Teunon, J. that a 
Magistrate is bound to record his reasons 
has been doubted. But none of those 
decisions suggests that there is no jurisdic- 
tion in this Court. The decision of the 
Patna High Court in Gulli Bhagat v. 
Narain Singh (1), is really to the same 
effect. The learned Judges assumed that 
they had jurisdiction, but merely emphasized 
the reluctance of a High Court to interfere 
with an order of acquittal on the application 
of a private party- 

Vurthermore, it is clearly necessary to 
distinguish between an order of acquittal 
and an order of discharge. Unger the very. 
terms of ss. 436 and 437 we have power to 
order a further enquiry in a case in which 


(1) 2°Pat. 708; 77 Ind, Cas, 734; Al R 1921 Pat, 
283; 95 Or, LJ 448; 5PLT 404. 
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an accused person has been discharged. In 
my opinion, the learned Sessions Judge was 
quite correct when he held that he himself 
had jurisdiction to order a further enquiry, 
should he see fit to do so. 

Mr, Basu further contended that if we 
were not prepared to go so far as Teunon, J. 
and hojd that the Court is bound to ree-rd 
reasons, we must also hold that we have no 
jurisdiction to interfere because no mate- 
rials would be available for our interfer- 
ence. Now it seems to me, to say that it is 
difficult to interfere cannot possibly be an 
argument with regard to the existence or 
not of a jurisdiction to do so. There is cer- 
tainly nothing in law which prevents a 
Magistrate from recording his reasons and 
in practice he generally does so. I take it 
that it would always be open to the Crown 
to explain in any case what “the actual 
reasons were; but at any rate I propose to 
defer considerations of any difficulty there 
may be until an appropriate occasion arises. 
This contention with regard to jurisdiction 
is really a matter of form and not a matter 
of substance. It cannot be doubted that it is 
open to the petitioner, if we discharge this 
Rule, to “fle another complaint to-morrow 
and in the event of jts dismissal, he could 
come up here in revision. My Lord has set 
out in full the reasons which were given 
by the learned Magistrate for his order. 
We bave, therefore, no difficulty in dealing 
with the present case. 

The first reason is highly disingenuous. 
It is perfectly true that the complainant 
was willing to compound the case. But the 
action of the District Magistrate in refusing 
his permission made this impossible. The 
Assam Government had really no reason to 
suppose that at the time the application was 
made, the complainant was unwilling to 
prosecute and, as soon as he objected, this 
ground should not have been pressed. The 
second ground has nothing in it. The learned 
Standing Counsel was unable to tell us what 
exactly is meant by the expression ‘indepen- 
dent examination’. But the result of this 
examination was that the Assam Govern- 
ment reached a conclusion that the evi- 
dence was insufficient to warrant further 
proceedings aithcugh the prosecution case 
had not even been closed. Such an opinion 
is so obviously groundless that it did not 
require any serious consideration. The third 
ground relates to the expenses likely to be 
incurred in the prosecution of the case. I 
myself very much doubt whether finapcial 
consideration bad anything to do with the 
final determination of%he matter. The case 
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was not a particularly heavy one. It could 
go on without the evidence of the expert 
witness. The complainant was perfectly 
willing to pay the expenses incurred in 
obtaining that evidence. I have seen several 
cases equally heavy from the District of 
Sylhet while sitting as a member of the 
Criminal Bench and not a single one of 
them has been withdrawn on the ground of 
expense. An examination of the reasons 
given for withdrawal of this prosecution will 
not therefore bear a moment's examination, 

Mr. Bose however contended that apart 
from the merits, we ought not to interfere 
at the instance of the complainant in order 
to help him to carry on a vendetta. There 
is nothing to show that the complainant 
had any previous grudge against any of the 
accused persons and the question of a ven- 
detta does not arise. The most that can be 
said against the complainant is that, like 
many other complainants, he was quite 
willing to compound a non-compoundable 
case. Itis also necessary in this aspect of 
the matter to consider the position of the 
accused. Here we have been placed in a 
difficulty by the contradictory instructions 
which were given to the learned Standing 
Counsel and to Mr. Chatterji. While the 
former was instructed tu say that it was 
the complainant who first approached the 
Assam Government, the latter informed us 
that the complainant had nothing to do 
with it. In my opinion itis a question of - 
no practical importance. It is abundantly 
clear from the conduct of the parties that, 
even if the complainant was primarily rese 
ponsible for the manoeuvre by which the 
record was transferred to the Secretariat in 
Assam, he entirely failed to get what he 
wanted. There is nothing to lead us to 
suppose that he was ever willing to with- 
“draw the case as long as he was not given 
his quid pru quo. The accused, on the 
other hand, were perfectly satisfied with the 
proceeding of the Assam Government and 
have done their best to sifpport them not 
only here, but in both the Oourts below. 
We then find out that the Sub-Registrar, 
for whom a conviction would be an unusu- 
ally serious matter, is a nephew of one of 
the Assam Ministers, while the principal 
accused and one of the other accused are 
also related to him. In these circumstances 
I feel strongly that we ought not to accept 
this contention of Mr. Basn merely because 
the complainant would ratuer get, his land 
than see the accused persons punished. 

To sum up, ia my judgment, this order of 
discharge has resulted in a failure of justice 
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which is so serious as to amount to a 
scandal. When that is the result of the dis- 
cretion exercised by the learned Magistrate, 
I have no difficulty in reaching the con- 
clusion that that discretion has not been 
properly exercised. 


D. Rule made absolute. 





A. MADRAS HIGH COURT 
Oivil Revision Petition No. 24 of 1934 
April 14, 1938 
Pannrane Row, J. 
SANKARANARAYANA AYYAR— 
ADJUDGED INSOLVENT AND ANOTHER— 
PETITIONERS 
versus 
TIRIOHUNDUR DHARMAPARIPALANS 
SAKTHITHERA BAJANJI SABHA — 

PLaINTirF—RgEsPONDENT 

Limitation Act (IX of 1908), Seh. I, Art. 
Suit against Secretary of Sabha for recovery of 
amount comprising items one being of receipt not 
entered in account and rest being items falsly enter- 
ed—Article applicable held is Art. 90. 

A Bajann Sabha through its Secretary instituted 
a suit against its former Secretary for recovery of 
Rs. 840 and odd, this amount being made up of 
several items, one of which was an item of receipt 
not entered in the account and the remaining items, 
six in number, being items of expenditure falsely 
entered in the account. The claim was based on 
the allegation that the agent, i. e., the Secretary 
had shown certain sums of money ag having been 
spent on behalf of, the Sabha when as a matter of 


fact they were not spent at ali on behalf of the 
Sabha : . 


Heid, that the claim amounted to an allegation 
of misconduct, and the suit, therefore, was govern- 
ed by Art. 90, Limitation Act. Kishorilal v. Jauhari 
Mal (1) and Jaganji v. Bandan (2), relied on. 

O. R. P. under s. 25 of Act IX of 1887 
praying the High Court to revise the 
decree of the Court of the Subordinate 
Judge of Tuticorin, dated October 24, 1933, 
and passed in S. O. Suit No. 294 of 1932. 


Judgment.—This petition arises out of 
a small cause suit instituted by a Bajana 
Sabha throvgh its Secretary against its 
former Secretary for recovery of Rs. 840 and 
odd, this amovht being made “up of 
several items, one of which is an item of 
receipt not entered in the account and the 
remaining items, six in number, being items 
of expenditure falsely entered in the 
account according to the plaint. The 
claim was resisted on several grounds 
namely jurisdiction, limitation, and settle- 
ment of all claims long before suit. The 
questicn of jurisdiction, has not been 
raised befgre me and it is not necessary 
for me to deal with it, The other two 
questions, namely, of settlement and 


90— 


limitation have beenstrongly pressed. As 
regards the alleged settlement they do not 
appear to furnish sufficient answer to the 
plaint; for the settlements relate to matters 
other than those that we are now concerned 
with. The settlements were prior to the 
discovery made of the items with which 
we are concerned in the present suit 
and it is impossible to say that those 
settlements were intended to cover items 
that were not within the knowledge of thé 
officers and members of the Sabha at the 
time of the alleged settlements. According 
to the plaintiff, the discovery of the items 
now in question, was made only on or 
after June 1, 1929, when for the first time 
the petitioners defendant completed his 
accounts, and gave them to the then Secretary. 
The settlement relied upon dated March 8, 
1928, cannot possibly therefore include any 
settlement of the items which were not then 
known at all, As regards the other point 
of limitation, the Court below has not 
said by what article «f the schedule to 
the Limitation Act the present suit is govera- 
ed. It tas been argued on behalf of the 
Petitioner that it is Art. 90 if not Art. 62, 
which applies to the present suit, It is 
argued conira that it is Art. 90 that 
governs the present suit. No doubt if 
Art. 89 applies it will not be possible to 
have recourse to Art. 90 in view of the 
words “other suits” found in Art. 90. At 
the same time it has been held in at least 
two cases by the Allahabad High Court 
that in respect of suits in which the 
claim is based on the neglect or misconduct 
of the agent, Article 9) should be applied 
and not Art. 89. These cases are Kishorilal 
v. Jauhari Mal (1) and Jaganji v. Bandan 
(2). The former case was one in which the 
e claim was for recovery of money earned 
by the agent as secret profit. In the 
latter case the suit was for recovery of 
money wrongfully retained by the agent, 
the money having been entrusted to him 
for being ulilised ina particular manner, 
and the agent not having done so, wrongfully 
retained the money. In both cases it was 
held that the suit was governed by 
Art. 90. The facts of the present case 
are more or less indistinguishable from 
the facts in the latter case so far 
as wrongful retention of one of the items 
is concerned, As regards the remaining 
items, the claim is based on the allegation 
e 
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(1930) All. 465; (1930) AL J 1411. ” 
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that the agent has shown certain sums of 
money as having been spent on behalf 
of the Sabha, when asa matter of fact, 
they were not spent at all on behalf of 
the Sabha. This amounts to an allegation 
of misconduct and in view of the allega- 
tions in the plaint it must be said that 
the suit is governed by Art. 90 of the 
Limitation Act. If so, there is the finding 
of the learned Subordinate Judge to the 
effect that the plaintiff’ was aware of 
the misconduct only after June 1, 
1929, which is within 3 years prior to the 
suit. No doubt the only reason given in 
support of this finding is that the account 
books were handed over in a complete 
state by the petitioner defendant to the 
plaintiff in the case only on June 1, 1929. 
Some attempt was made to show that 
even before this date the plaintiff might 
have been aware or must have been aware 
of the misconduct now charged against the 
defendant. The evidence on the point is 
not conclusive and it is impossible to say 
that the findings of the Court below is 
not based on any evidence. The probabi- 
lities are in favour of the correctness of 
that findjng and E see no reason to 
interfere with that findings in revision. 
The petition is accorfingly dismissed with 
costs. f 

N.S. Petition dismissed. 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 1983 of 1939 
August 5, 1938 
B. K. MUKABEJEA, J. 
SARAT CHANDRA GUHA —DEFENDANT 
—APPELLANT 


versus 
KALI PADA ROY AND orages—PusIntIves 
— RESPONDENTS 

Bengal Municipal Act (XV of 1539), s. 309— 
Power of Commissioner to cut off water supply— 
Refusal of owner to repair meter, if reason for 
cutting off water supply. 

The essential pre-requisite for exercise of the 
powers ofthe Commissioner to cut off water supply 
is that, non-repair of any part of the fitting must 
cause such waste, or contamination of water as 
couldjnot be otherwise prevented. A meter is not 
such a part; for even if it is allowed to stand 
without, repairs, it cannot by itself cause any 
leakage or contamination of water. The meter 
simply records the actual consumption made by the 
house owner. But no waste or contamination of 
water can be ascribed to a faulty meter. In the 
second place, tife Legislature could not have con- 
templated non-repaix of meter, as a circumstance 
justifying the Commissioners in cutting off house 

nnection as the duty of maintaining the mefer in 
good order re8ts upon the Municipality and not 

. 
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the owner or occupier of the house. Coneequently, the 
Commissioner has no right to cut off connection of 
water supply, because the meter was not repaired by 
the owner or that because he refused to replace the 


defective meter. 
O. A. from the appellate decree of the 


Sub-Judge, First Court, Bakargunj. dated 
August 17, 1936. 
Mr. Jitendra Nath Guha, the’ 
Appellant. 
l Judgment—This is an appeal on behalf 
of the Chairman, Barisal Municipality, 
who was the defendant in a suit com- 
menced by the plaintiffs for restoration 
of the connection of filtered water supply 
in their house which was alleged to have 
been illegally cutoff by the Municipality. 
There was also a claim for damages to 
the extent of Rs. 250. It appears that the 
plaintiff's father who was a Pleader at 
Barisal, owned a house in the town which 
has been now inherited by the plaintiffs. 
The plaintiffs’ father got house connection 
for supply of filtered water with the main 
service pipe ofthe Municipality some time 
in the year 1914, and it is not disputed 
that at that time a meter was set up by 
the Plumber under the supervision of the 
Manicipal Authorities, the cost of which was 
paid by the plaintiffs’ father. It is found by 
the Oourts below on evidence, that the 
meter thus set up gradually deteriorated 
and in 1927 it became practically useless. 
Notices were served upon he plaintiffs 
from time to time, asking them to replace 
the meter. As the plaintiffs paid no heed 
to these notices, the water connection 
was cut off on May 17, 1935. This suit 
was instituted on September 6, following, 
and the plaintiffs pray for restoration of 
the house connection and damages, as 
said already, on the allegation that the 
Municipality has no right to turn off 
water supply, on the ground of the meter 
Both the Courts below 
have decreed the plaintiffs’ suit in part. 
The prayer for restoration of the connec- 
tion of water supply has been granted, 
but the claim for damagés has been 
allowed to the extent of rupees fifty only. | 
The Municipality has preferred this 
appeal, ‘and the point taken oa its behalf 
is that the Courts betow erred in law in 
holding, that under the provisions of 
the. Bengal Municipal Aci, the. Mani- 
cipality has nd power to Cut 
of house connection when the house 
owner refuses to replace a meter, which 
has become rusty and useless in, compli- 
ance with the requisitions of the 
Municipality, Thore is no appearance on 
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behalf of the respondents in the appeal 
before me; but Mr. Guha who has argued 
the case for the appellant has placed every- 
thing that could be said in their favour. 
Now, the powers of the Municipality to 
cut off supply of water to premises 
enjoying connection with the Water 
Works. of the former, are contained in 
s. 309, Bengal Municipal Act, 1932; cl. (d) 
of this section empowers the Commis- 
sioners to cut off the connection : 

“if dny pipes, taps or fiftings connected with the 
supply of water to the premises be found on 
examination by an officer of the Commissioners autho- 
rized by them in their behalf, to be out of repair 
to such an extent as to cause 99 serious a waste or 
contamination of water, that in the opinion of the 
Chairman, immediate prevention is necessary.” 

A question was raised as to whether the 
present case is governed by the new Act 
or the old Act of 1884. As the cause of ac- 
ticn arose in. 1935 when water connection to 
the plaintiff's premises was cut off prima 
facie,itisthe new Act that is applicable. 
The defendant, however, relied upon s. 2 of 
the present Municipal] Act, and contended 
that as nolices to replace the meter were 
served upon the plaintiffs when the old 
Act was in force, the notices were served 
by s. 2 of the new Act, and the right of 
the parties wceuld be governed by the old 
Act. Section 2 simply says that the notices 
given by the Commissioners under the 
old Act would be deemed to have been 
given under the new Act. If the Commis- 
sioners had really acqfired any right 
under the old law, this may not be taken 
away by the new Act, unless it does so 
either expressly or by necessary impli- 
cation. Butin the present case, . I think, 
that there is no material difference bet- 
ween the present Municipal Act and its 
predecessor, and whatever alterations have 
been made in the new Act on this point 
they are more favourable to the Commis- 
sioners than to the house owner. Sec- 
tion 293 of the old Municipal Act, contained 
the following provision : 

“In the event of any pipes, works or fittings con- 
nected with the supply of water to any house or 
land being at any time found on examination by 
any officer of the Commissioners authorized in that 
behalf to be out of repair to such an exter as to 
„Cause waste of water, the Gommissioners may cause 
the water to be turned off from such house or land 
after giving notice in writing of not less than 
24 hours and may recover from the occupier of auch 
house or land the expense incurred for turning off the 
water,” 

The difference that one notices in the 
present Act is, that “taps” are mentioned 
in the latter in addition to pipes, and the 
Commissioners are empowered to cut off 
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connection not only in case of waste but 
also where there is contamination of water. 
The period of notice has also been 
extended in the new Act from 24 to 48 
hours. It will be noticed that the word 
“meter” does not occur eitherin s. 309 of . 
the present Municipal Act, or s. 293 of | 
the old Act, and it is nowhere said that any 
defect in or non-repair of the meter will 
justify the Commissioners in turning off 
water supply. The argument of the 
appellant is that though “meter” has not 
been expressly mentioned, yet the word 
“fittings” occurring in both the sections does 
include meter which is a part of the 
fittings, and reliance is placed for this 
interpretation upon r. 5 of the bye-laws 
framed by the Chittagong Municipality. 
That rule in enumerating the different 
parts or fittings of a house connection 
mentions meter as one of the items. I do 
not think that the bye-law referred to 
above is of any assistance to the appel- 
lant. In my opinion, there are ' two 
substantial grounds which repel tbe argu- 
ment that the appellant has put forward. 
In the first place if appears that the 
essential pre-requisite for exercise of the 
Powers of the Commissioner is that, non- 
repair of any part of tke fitting must cause 
such waste, or contamination of water as 
could not be otherwise prevented. It 
seems to me that a meter is not sucha 
part; for even if it is allowed to stand 
without repairs, it cannot by itself cause 
any leakage or contamination of water. 
The meter simply records the actual 
consumption made by the house owner. 
It enables the Municipality to know, 
whether or not there is excess consump- 
tion by the rate-payer, but no waste or 


* contamination of water can be ascribed - 


eto a faulty meter. In the second place, 
I think that the Legislature could not 
have contemplated non-repair of meter, as 
a circumstance justifying the Commis- 
sioners in cutting off house connection as 
the duty of maintaining the meter in good 
order rests upon the Municipality and not 
the owner or occupier of the house. Sec- 
tion 295, Bengal Municipal Act (1932), 
lays down, that though the expense of 
providing or attaching meter has tð be 
borne by the person requiring the snpply, 
eb: 

Tan Commissioners shall bear the'cost of maintain- 
ing meter in good order and replacing # meter which 
is out of order, or under repair owing to an inherent 
defect and not owing to its being tampered with.” 


If the Commissioneys want” to rely ° 
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upon the old law, that is still more 
against them, and unders. 295 of the old 
Act, the Commissioners had to provide a 
meter at their own expense. It is true 
that under rules framed by Governmen} 
which were adopted as bye-laws by the 
S'ynicipality, the entire costs of house 
connection including the expenses of a 
meter had to be borne by the owner or 
occupier of the house, but there is no 
rule or bye-law that the costs of maintain- 
ing the meter in good order have to be 
met by the house owner and not by the 
Municipality. No allegation has been made 
in this case, that the meter was tampered 
with and we do not know also whether 
it had any inherent vice. The question 
whether when the meter has been replaced 
by the Municipality, the costs could be 
recovered from the plaintiffs, also does 
not arise for consideration. The whole 
point is as to whether the Oommissioners 
have the right to ent off connection of 
water supply because the meter was not 
repaired by the plaintiffs, and in my 
opinion for the reasons given above, the 
question must be answered in the nega- 
tive. Theresult is thatthe appeal fails. 
As the respondents have not appeared, I 
ma ke no order as to costs. 
D. Appeal dismissed. 
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LAHORE HIGH COURT 
Oivil Miscellaneous das No. 370 of 
1936 


June 17, 1938 
Appison, AG. C. J. AND DIN 
Monammap, J. 

PEOPLES BANK or NORTHERN 
INDIA, Lro., Toroven OFFICIAL 
LIQUIDATOR—PETITIONER 

? versus 
Srimati PRIMLA DEVI AND otuzrs— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLV, 
rr. 1, 9—Delay in depositing security—Time, if can 
be extended —Revoking acceptance of security—It 
wust be before admission of appeal under r. 9, 

The period* prescribed by a Oourt for giving 
security under O. XLV,r. 7, Oivil Procedure Code, 
can be extended for cogent reasons : 

Held, on facté that the delay caused in furnishing 
security could be condoned and the time for deposit- 
ing security could be extended. Burjore and Bhawani 
Pershad v. Bhagana (1), Fazul-un-nissa Begam v. 
Mulo (2) and Nilkant Balwantv. Sachidanand Vidya 
Narsimha Bharthi (8), relied on. 

[Case-law referred to. ] 

The only power of revoking the acceptance of the 
security furnished under r.7,O. XLV, vested®in the 

igh Court is the one given by virtue ofr. 9, O. XLV, 
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Civil Procedure Code, and that Rule comes into 
play only before theadmission of the appeal under 
r. 8 and not at any subsequent stage. 

C. Misc. A. for cancellation of certificate 


granted to respondents for leave to appeal 


to His Majesty in Council. 


Messrs. D. C. Ralli and Bhagwat Dayal, 


for the Petitioner. 
Messrs. J. N. Aggarwal and Madan 
Gopal, for the Respondents. 


Din Mohammad, J.—This is a petition 
submitted by the Official Liquidator of the 
Peoples Bank of Northern India, Ltd. (in 
liquidation) praying that the certificate 
granted to the respondenis for leave to 
appeal to His Majesty in Council be can- 
celled, inasmuch as no security had been 
deposited by them within the time pres- 
cribed by law. After hearing Counsel 
for tbe parties, I have arrived at the con- 
clusion that this petition should be dis- 
missed. It will be necessary to set outa 
few factsin order fully to appreciate the 
grounds on which, in my view, this petition 
should fail. On July 3, 1936, a Division 
Bench ofthis Court, of which I was a 
member, granted the respondents a certifi- 
cate under s. 109, Oivil Procedure Code, 
forleave to appeal to His Majesty in 
Council. Underr. 7, O. XLV, Oivil Pros 
cedure Code, they were required to furnish 
security in cash oor in Government 
securities in the alternative within six 
weeks from the date of the grant. The 
period thusallowed expired on August 14, 
1936, but no security was furnished on 
or before this date. On August 22, Mr. 
Madan Gopal Advocate, made an appli- 
cation enclosing the two halves of two 
Government promissory notes, one for 
Rs. 3,000 and the other for Rs. 1,000 duly 
endorsed in favour of the Registrarof the 
High Court and stating that he had in- 

°” structed Lloyds Bank on July 18, to pur- 
chase securities, that although the Bank 
had promised to do so within two or 
three weeks, itdid not carry out its under- 
taking, that the default was not inten- 
tional and that on that ground the security 
though late by one week be accepted. 
Thereupon, the Registrar on September 11, 
1936, forwarded the*papers to me when 
I was sitting as a Vacation Judge, with 
the recommendation that, in viewof the 
circumstances disclosed in the case, the 
delay may be condoned. Reference in the 
note was made to the commentary append- 
ed tor. 7, O. XLV, in Mudla’s Oivil 
Procedure Code, and it was suggested 
that this Court had power to extend the 
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time if ‘cogent reasons” were forthcoming. 
This commentary was based on a judg- 
ment of their Lordships of the Privy 
Council reported in Burjore & Bhawani 
Pershad v. Bhagana (1), and a Full Bench 
judgment of the Allahabad High Oourt 
reported in Fazulunnissa Begam v. Mulo 


(2). 
In Burjore & Bhawani Pershad v. 
Bhagana (1), their Lordships of the 


Privy Council, while referring to the 
wording of s. 602, Act X of 1877 (which 
has now been replaced by Act V of 1908) 
remarked that the words relating to the 
time within which security isto be given 
are directory only and although they are 
not tobedeparted from without cogent 
reasons, the Court from which the appeal 
is preferred has the right of extending the 
time. In the case before their Lordships, 
the Oudh Judicial Commissioner had con- 
doned the delay and their Lordships main- 
tained that order. In Fazulunnissa Begam 
v. Mulo (2) Sir Robert Stuart, O. J. sitting 
with Straight, Oldfield, Brodhurst and 
Tyrrell, JJ. followed this judgment of 
their Lordships of the Privy Council and 
referring inter alia to the wording of 
ss. 603, 604 and 605 came to the conclusion 
that the power to extend the time for 
giving security was vested in the Court 
in spite of the apparently mandatory 
language of s.602. Inthe present Civil 
Procedure Code, the terminology used 
in r. 7 of O. XLV, sofar as the period of 
limitation under consideration is concerned, 
is just the same as had been used in s. 602 
and sois the language of ss. 603,604 and 
605. I accordingly authorized the Registrar 
to accept the security as tendered. On 
October 1, 1936, tha appeal to His Majesty 
in Council was declared to be admitted by 
the Bench granting the, certificate in terms 
of r,8 of O. XLV, and a notice thereof 
was duly given to the respondent, that is, 
the present petitioner. A correct copy of 
the record was transmitted to His Majesty 
in Ccuncil in due course and the appeal 
is now pending before their Lordships of 
the Privy Council, and has been regis- 
tered there as P. O. Appeal No. 84 of* 1937 
as affirmed by Mr. Mad&n Gopal. 

On April 20, 1938, the present petition 
was submitted by the Official Liquidator, 
alleging that no security had been put in 
by the respondents on or before August 
14, that it was furnished on August 22, 


(1) 10 O 557;11 I A 7; 4 Sar. 498; 8 Ind, Jur, 216 
PO). ~ 
i (2) 6 A 250; A W N 1884, 71 (FB). ° 


PEOPLES BANK OF NORTHERN INDIA, LTD. ¥. PRIMLA DEYI (LAH. 


e judgment reported 


180 10 


that ig was accepted without any authority 
by the High Ccurt Office and that the order 
of October 1, 1936, was made in ignorance 
of the fact that no security had been 
furnished within tLe time prescribed by 
law. It was further stated that the ex 
parte order, dated October 1 was not 
binding on the petitioner and that this 
Court had no power to extend the time 
fixed in r.7 of O. XLV. It was conse- 
quently prayed that tLe certificate granted 
by this Court to the respondents be can- 
celled. It appears that the petitioner, 
while submitting this petition, had the 
Privy Council judgment referred to above 
in his mind and it was presumably on 
that account that, in para. 7 of the 
petition he added that there being no 
cogent reasons, the delay could not be 
condoned by this Court. So far as the 
cogency of the reasons for furnishing 
security after the expiry of the time pres- 
cribed is concerned, there can be no two 
opinions. The money required for the 
purchase of the Government promissory 
notes had been deposited within a fortnight 
of the order and for the delay that occurred 
in securing the promissory noteg, it was 
the Bank that was responsible and not the 
respondents. à 

Counsel for the petitioner has relied on 
Munna Lal v. Gajraj Singh (3), Chandar 
Bhan v. Feteh Sher (4), Govinda Narain 
Singh.v. Shamlal Singh (5), B., an Advocate 
of Benares v. Judges of High Court, 
Allahabad (i) and Poornananthachi v. 
T.S. Gopalaswami (7). In Munna Lal v. 
Gajraj Singh (8), Poornananthachi v. 
T.S. Gopalaswami (7) and B., an Advocate 
of Benares v, Judge of High Court, Allah- 
abad (6) were relied on and the Bombay 
in Nilkant Balwant 
wv. Sachidanand Vidya Narsimha Bharathi 
(8) which was to the contrary was dis- 
sented from. Chandar Bhan v. Fateh Sher 
(4) followed Munna Lal v. Gajraj Singh 
(3). In Poornananthachi v.T.S. Gopala- 
swami (7), it was conceded that the old rule 
empowered the High Court to extend 
the time but it was observed that in view 


MO A IR 1935 Lah. 733; 159 Ind. Cas. 232;8 R L 
3 


(4) A IR 1938 Lah, 207; 179 Ind. Cas, 53;40RLR 
658; 1L R L 519. ‘ 

(5) 39 0 WN 651. 

(6) 55 A 432: 143 Ind, Cas 559;A IR 1933 All. 241; 
(1933) A L J 207; Ind Rul. (1933) All. 290. A 

(7) 55 M 835; 138 Ind, Cas. 663; A I®R 1932 Mad. 
484; 62 M LJ 665; (1932) M W N 557; 35 L W679; 
Ind. Rul. (1932) Mad. 601. ‘ 

(8) 516 436; 101 Ind. Cas. 55%; A I R 1927 Bom, 217; 
29 Bom, L R 352 (F B). 9 lal 
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of the change introduced in the wording 
of r.7 of O. XLV, in substituting “not ex- 
ceeding 60 days” for ‘ within six weeks" in 
connection with another limit of time pro- 
vided therein, the power so vested had 
been expressly taken away and could not 
therefore now be exercised. B. an 
Advocate of Benares v. Judges of High 
Court, Allahabad (6), followed Peornanan- 
thacht v. T. S. Gapalaswami (7). In 
Gotinda Narain Singh v. Shamlal Singh (5) 
it was heldthat the object of r. 7 was 
to -put a limit deGnitely, finally and 
completely upon the amount of exten- 
sion that the High Court could grant 
in the matter of appeals to the Privy Coun- 
cil, but no authority was referred to there- 
in or discussed. In Nilkant Balwnut v. 
Sachidanand Vidya Narsima Bharathi (8), 
however, it was held tbat the Court could 
enlarge the time for furnishing security. In 
view of the judgment of their Lordships of the 
Privy Council referred to above as well as of 
this judgment,itcannot be said that the law 
is well-settled that the power of extending 
the time for furnishing security does not vest 
in this Court. It is in the case of obliga- 
tory provjsions only that the hands of the 
Court are tied down, and if once it is held 
in view of the judgment of their. Lordships 
of the Privy Council that the provision 
embodied in this rule is directory, the 
power of the High Court to condone such 
delays remains unaffected, whatever the 
change in the body of the Rule. Besides, the 
argument employed by the learned Judges 
of the Allahabed High Court in Fazul- 
unnissa Begam v. Mulo (2), also deserves 
consideration. As stated above, while 
adverting to the language of s. 603, which 
now ccrresponds to r, 8, O. XLV, Civil Proces 
dure Code, Sir Robert Stuart, O. J. remarked 
that the words “to the satisfaction of the 
Court,” as used in that section, and which as 
Thave said before have been used in the cor- 
responding r.8 too, read in the light cf the 
provisions made in ss. 604 and 605 invest 
the Court with discretion to extend the time 
fixed in s. 602, especially as the words “as 
before provided” have nct been used. 

I need not, however, further dilate on 
this aspect of the question inasmuch as the 
petiticner is clearly guilty of laches and is 
not entitled to any relief of that score 
alone. As remarked above, the notice of 
admission of the appeal under r. 8 was 
given to hii in due course and he slept 
over it for full 18 months before he pre- 
sented this petition. He knew fullewell 
that the records had been submitted to the 
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Privy Council and the appeal had been 
registered there and that no proceedings 
were pending inthis Court now. He fur- 
ther should have known that the only 
power of revoking the acceptance of the 
security furnished under r. 7 vested in this 
Court is the one given by virtue of r. 9, 
O. XLV, Civil Procedure Code, and that that 
Rule comes into play only before the admis- 
sion of the appeal under r. 3 and not at any 
subsequent stage, That occasion, it is 
obvious, had long passed in this case before 
the present petition was submitted. 

Counsal for the respondents contends that 
ag soon as the records are transmitted to the 
Privy Council, this Court becomes functus 
officio, and all further orders in relation to 
the appeal, except these which are express- 
ly vested in this Court by virtue of the 
provisions of the Code of Civil Procedure, 
are to be made by their Lordships of the 
Privy Council. I need not, however, discuss 
this aspect of the case as I am clear that 
so far asthe cancellation of the certificate 
granted to the respondents is concerned, 
the petitioner is not entitled to any relief 
inasmuch as (1) the delay had been cone 
doned by this Court for reasons which can- 
not be described as cogent: (2) the stage for 
cancelling the acceptance of the security 
has long passed; and (3) the petitioner has 
been guilty of gross negligence. Taere is 
another aspect of the case also which may 
be referred to in thjs connection. The High 
Court was closed for long vacation from 
July 17 to September 30, 1936 (both 
days inclusive), and the period of six weeks 
from the date of the certificate expired on 
August 14 when the Court was closed for 
all purpcses relating to civil matters except 
certain urgent petitions which had been 
expressly provided for. The furnishing of 
the security under r. 7 falls under the 
“Oode of Civil Procedure and in my view if 
on no other ground, on this ground alone 
the respondents could defer compliance 
with the ,order of security until the day 
when the Court re-opened. ° Ths following 
remarks in Govind Narain Singh v. 
Shamlal Singh (5), an authority relied upon 
by the*petitioner himself, support me in 


this conclusion: . 

“Now the certificate was on August 2, 1926, 
The Oofirt closed forthe vacation on the 28th of 
that month and the Court resumed after’ vacation 
on November 8, 1926. The applicants, therefore, 
would have been in time if on the re-opening day, 
i e. on November 8, they had deposited the 
security.” 


In this case, however, the respondents did 
not wait so long and deposited the Govern- 
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ment promissory notes long before the 
vacation had come to an end, and were. 
not, therefore, guilty of any delay.atall. On 
the grounds mentioned above, therefore, I 
would dismiss this petition with costs. 
Addison, Ag, C. J.—I agree. 
D. Petition dismissed. 





MADRAS HIGH COURT 
Civil Suit No. 48 of 1938 


and 
Application No. 1196 of 1938 
September 21, 1938 
VENKATARAMANA Rao, J, 
L. VENKATAKRISHNA N AIDU, 
REonivER—PLaIntire 
versus 
R. NARAYANASWAMI IYER 

AND OTAERS—DEFENDANTS 
Madras High Court Original Side Rules, O. V-A, 
r. 5—Defendant’s claim against vendor for damages 
for breach of covenant for titlh—Common question as 
between plaintiff and defendant in action and as 
between defendant and vendor third party—Defen- 
dant, if can be permitted to avail of third party 
procedure by adding vendor as third party. A 
No doubt, a covenant for title is not the sameas a 
covenent for indemnity ; the measure of damages for 
breach of covenant for title may not strictly be based 
upon a right to indemnity, but there isnothing to 
preclude a vendor agreeing to indemnify against all 
loss foridefects of title, and when sucha covenant is 
exprəssly given, tkereis no reason why effect should 
not be given toit. Even in cases where damages are 
claimed on the ground of a covefant for title, a defen- 
dant can be permitted to avail himself of the third 
party procedure. The object of this procedure is to 
prevent the same question being tried twice over, 
where thereis any substantial question common as 
between the plaintiff and the defendant in the action 
and as between the defendant and a third person. 
All the questions between the defendant and the third 
party need not be identical with the questions to he 

tried between the plaintiff and the defendant. It is, 

enough if there isa common question to be tried. At 


the same time it isthe duty of the Court to sec that Sch. A. 


by the addition of the third party the plaintiff is not 
embarrassed in the trial of questions in which he 
would have no concern. If the adjudication of the 
question between the defendant and the third party 
would embarrass the plaintif in his trielethe Court 
generally exercises its discretion by ordering the 
trial of those issues subsequent tothe trial of the 
action [p. 397, col. 1; p. 398, col, 2.] 

[English case-law relied on.) e 

Mr. C. A. Seshagiri, Sastry for Mr. K. 
‘Narasimha Iyer, Messrs. R. Sankara- 
narayana Iyer and R. Natesa Iyer, for the 
Plaintiff. 

Mr., Aravamuthu Aiyangar for Mr. N, T. 
Shamanna, Messrs. K. S. Sankara Iyer and 
A. Suryanarayana, for the Defendants. 

Judgmeft.—This is an application by 
defendant No. 1 for directions under 
O. V-A, r.5 of the Original Side Rules 
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relating to third party precedure, The 
application is résisted by the plaintiff and 
by the respondents on whom notices under 
T. l have been served. The contention on 
behalf of the plaintiff is that the third party 
procedure isnot applicable at all with 
reference to the persons who are now sought 
to be added as third parties or against 
whom notices have been served. The 
objection on behalf of third parties is ajso 
similar except that, in addition to the above 
common contention, each raises a conten- 
tion peculiar to himself. Though the 
application has been taken for giving direc- 
tions against three respondents, Mr, 
Seshagiri Sastri on behalf of defendant 
No. 1 has confined his application to T.S. 
Rajarama Sastri alone and did not press 
it as against the others. No directions need, 
theretore, be given in regard to them and 
the application must be dismissed as against 
them. 

Before appreciating the contentions, it 
is necessary to state a few facts. The 
plaint seeks to recover a sult propcriy 
described in Sch. A to the plaint as trust 
property belonging to the deith Sri 
Thelasingaperumal. The plaintiffs claim 
is that the property was endowed to the 
said deity by one Narasimhalu Ohetty who 
by his will, appointed his widow and 
another as executors tothe said property. 
But his adopted son one Venkataraghavalu 
Chetty after the death of the executors in 
violation of the terms of the endowment 
purporting to treat the said property as 
his private property made several aliena- 
tions, one of such being to one T. 
Raghavendra Rao. The sale in favour cf 
Raghavendra Rao was effectedin or about 
August, 1915, of six grounds of vacant land 
which is part of tha property comprised in 
The said Raghavendra Rao sold 
the said property by a deed of sale dated 
March 31, 1920, to T. S. Rajarama Sastri 
who by a sale-deed dated March 34, 1923, 
sold the said property to defendant No. 1. 
Defendant No. 1 also purchased portions of 
the suit property from other persons who 
algo claim to be either alienees under 
Venkataraghavalu Chetty or persons who 
claim to be alienees from him. Thus, 
defendant No. 1 became owner of over ‘nine 
grounds and 2,123 square feet and on the 
entire plot of ground he has erected sub- 
stantial buildings. The plaintiff seéks to 
ignore these alienations and sues for a 
declaration that they are null and void and 
not bihding on the trust and {o recover, 
possession of the A Schedule property from 


. 
. 

. 
. 
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defendant No. 1 and other persons whe are 
in occupation of.the same. The case of 
defendant No.1 is that heis a bona fide 
purchaser for value and that he is pro- 
tected byecovenants of indemnity which he 
took from his several vendors and as he 
has got right of indemnity against his 
vendors, he seeks to avail himself of the 
third party procedure and wants to have his 
. vendors also made parties so that the ques- 
tioh of their liability to him may also be 
determined in case he loses in the action. 
So far as Rajarama Sastri is concerned, the 
sale-deed, dated March 14,1923, in favour 
of defendant No. 1, contains the fcllowing 
covenant : 

“The said vendor (Rajarama Sastri) doth hereby 
covenant with the said vendee (defendant No. i) that 
he has full right and title to convey the said land to 
the said vendee and also agrees to indemnify the 
said vendee against all loss or damage which the 
vendee may at any time sustain in consequence of 
any defect in the title of the said vendor tothe said 
land or of the right of the said vendor to convey the 
said land.” Mr } 

Order V-A, r. 5 of the Original Side Rules 
runs thus: 

“lf a third party appears pursuant to the third 
party notice, the defendant giving the notice may 
apply to the Court for directions, and the Court, upon 
the hearing’ of such application may, if satisfied 
that there is a question proper to be tried 
as to the liability of the third party to make 
the constribution or indemnity claimed, in whole 
or in part, order the question of such liability as 
between the third party and the defendant giving 
the notice to be tried in such manner, at or after 
the trial of the suitas the Court may direct, and 
-if not so satisfied, may pass such decree as the 
nature of the case may require in favour of 
the defendant giving the notice against the third 
party.” 


The third party notice is issued underr. 1 
which provides that 

“where a defendant claims to be entitled to con- 
tribution or indemnity over against any person not a 
party to the suit, he may, by leave of the Oourt or a 
Judge, issue a notices (hereinafter called a third party 
notice) to that effect.” 


My learned brother Gentle, J. has issued 
such a notice. ‘Lhe question, therefore, is— 
and it is cpen to the third parties to raise 
the .question— whether defendant No. 1 is 
entitled to add them as third parties. The 
claim of defendant No. 1 as against 
Rajarama Sastri is that not only the latter 
must pay the price defendant No. 1 paid 
for the purchase of the land from him but 
also the value of the buildings which 
defendant No. 1 has erected thereon. It 
is contended on behalf of the plaintiff and 
on behalf of Rajazama Sastri that the claim 
is only in the nature of a right to damages 
and not a right to indemnity and, therefore, 
the third patty procedure is not applicable. 


. 
. 
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The rules relating to the third party proce- 
dure are based on English procedure and 
the decisions in England which bear on the 
point may usefully be referred to in dealing 
with the contention of the parties. Oon- 
struing a rule corresponding tor. Lof O. V-A 
in Englacd, Bowen, L.J. in Birmingham 
and District Land Co. v. London and North 
Western Ry. Co. (1) at p. 274* observed 
thus: 

“The rule, when it deals with claims to indem- 
nity, means claims to indemnity as such either 
at law or in equity. In nine cases out of 
ten a right to indemnity, if it exists at all as 
such, must be created either by express contract 
or by implied contract; by express contract if it 


ig given in terms by the contract between the two 
parties,” 


The right to indemnity is here given in 
terms by the sale-deed in favour of defend- 
ant No. i, Prima facie, therefore, there is 
a right to indemnity against Rajarama 
Sastri, But it is contended that though 
the term ‘indemnity’ is used, what was 
intended to be expressed by the covenant 
was only a liability todamages which would 
arise from the breach of covenant for title, 
No doubt, a covenant for title is not the 
same as a covenant for indemnity ; the 
measure of damages for breach of covenant 
for title may not strictly be based upon a 
right to indemnity, but there is nothing to 
preclude a vendor agreeing to indemnify 
against all less for defects of title and when 
such a covenant is expressly given, I do not 
see any reason Why effect should not be 
given toit. In this case, in addition to the 
usual covenant for title, there is also a 
covenant for indemnity. Even in cases 
where damages are claimed on the ground 
of a covenant for title, there seems to be 
authority for permitting a defendant to 

vail himself of the third party procedure. 
in Page v. Midland Ry. Co. (2) a purchaser 
“was given relief under a covenant for title 
upon a third party notice in connection 
with a sale of land. Keferring to this case, 
Rowlatt, J. in Marten v. Whale (3) at p. 5507 
points out that the point that the third 
party procedure was not applicable was not 
raised and he seems to be of the opinion 
that a third party procedure would not be 
applicable to cases of «his sort, that is where 
damages are claimed for breach of covenant 
for title. In Marten v. Whale . 8) the 

(1) (1886) 34 Ch. D 261; 56 LJ Ch. 956; 55 L T 699; 
35 W R173. 

(2) (1684) 1 Ch, 11; 63 LJ Ch. 126; 7 R24; OL T 
l4; 42 W R116. 

A9171 K B i41. 

*Page of (1856) 34 Oh. D.—| fid] 

jPage of (1917) È K. B—[wad.] 
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defendant Whale brought a motor car from 
one Thacker who had no titletoit. The 
true owner brought an action against Whale 
for the detention of the car. The defence of 


Whale was that Thacker was in possession . 


atthe time and he passed good title to it, 
but in the event of being held that be had 
acquired no title by the purchase, he 
claimed to be entitled te indemnity as 
against Thacker. Therefore, Whale served 
upon Thacker a third party notice under 
the rules of the English procedure (O. XVI, 
r. 48). Rowlatt, J. dismissed the notice in 
the view that do right of indemnity within 
the meaning of the rule would exist 
unless the remedy of the defendant against 
the third party was the same as that of 
the plaintiff against himself. He observed 
thus: . 

“Even if the measure of the damages is the 
same, it does not follow that it is an indemnity; 
and where it is not the same it seems to meimpossible 
that it can be an indemnity, Assume that the 
plaintiff here had succeeded, the defendant would 
have had to give up this chattel, the motor car. 
He would be entitled to recover against Thacker 
on his warranty of title the money he had thrown 
away by paying him. But the right to recover that 
money is not a right of indemnity, because the 
money he paid Thacker is not the same thing as 
the motor car,and it may not represent the motor 
car...,.... It seems to me the third party rule is 
inapplicable to the case of a claim in detinue for a 
specific chattel. Under those circumstances, it 
seems to me that this third party notice was 
misconceived,”s 


It may be that ina @ase of damages for 
detention of a specific chattel, the right 
of the defendant to claim damages against 
his vendor may not be strictly viewed asa 
right to indemnity but merely as a right to 
damages for misrepresentation that he had 
authority to sell whereas in fact he had 
not. ButIam unable to see, if there is a 
“eontract of indemnity either express dr 
implied given by a vendor to his vendee, 
why such a right of indemnity would not 
fall within the terms of the rule, [am not 
able to find any reported decision where 
the test formulated by Rowlatt, J. was 
applied in construing r. 48 of O. XVI of 
the English Rules of Practice, the rule 
which is now replaced by O. XĶI-A, r. 1. 
On the other hand» I find that Page v. 
Midland Ry. Co (2) is cited by the Editors 
of the, Aunual Practice, 1938 Edition, in 
their commentary on O. XVI-A, r. 1 of the 
Rules of the Supreme Court for the following 
proposition: li 
“Oovenantors for title in the usual form could 
even undér the old r., 48 be brought in as third 
parties by their covenantees sued on the basis of a 
defect in title against which the latter had also 
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covenanted, although the defect was known to 
such covenantees at the date of their covenant.” 

In a later case, Baxter v. France (4) 
where the claim was based onaright to 
indemnity conferred by the statute, the 
Conveyancing and Law of Prdperty Act, 
1881, s 7 (1) (A), Lord Esher, M. R. was 
inclined to the view that if the covenantee 
was claiming the value of the land which he 
would lose in the action, and mesne profits 
which he may have to pay, the third party 
procedure would be applicable. This also 
seems tohave been the view of Lopes, L. J. 
and Rigby, L. J. But in that case they 
dismissed the third party notice on the 
ground that the purchaser ia that case 
claimed against his own vendor not only 
the price of the land and mesne profits but 
also the value of the buildings which he 
erected on the land. This claim according 
to the view of Lord Esher and the other 
Lord Justices would not be a claim for 
indemnity within the rules but an indepen- 
dant clain for damages, and it would be 
very doubtful whether the indemnity given 
by the statute would cover such a claim; 
and further Lord Esher observed that: 

“Where an application to a dudge at Chambers for 
directions involves the trial of such # preliminary 
question as whether in a case like this,on the trus 
construction of such an enactment as s. 7, Oon- 
veyancing and Law of ‘Property Act, 1881, a claim 
for indemnity arises; that alone is a sufficient 
ground for refusing to give directions,” 


But in a case where a Vendor coven» 
ants to indemnity against all loss or damage 
which the vendor might at any time sus- 
tain, tke question would not be whether 
there is an idemnity at all, but whether 
the loss in respect whereof the covenant is 
given would include the value for buildings 
and tLe question would be more a measure 
of damages. The object of the third party 
notice as observed by Jessel, M. R. in 
Swansea Shipping Co. v. Duncan (5) at 
p. 649* ig this : 

“The object of these enactments was to prevent 
the same question being tried twice over, where 
there is any substantial question common as be- 
tween the plaintiff and the defendant in the action 
and as between the defendant and a third person,” 
and in such a case, as Jessel], M. R, also 
observes ; 

“the third person is to be cited to take part in 
the original litigation, and so to be bound by the 
decision on that question once for all," 

To the similar effect Fry, L. J. in Carshore 

(4) 1895) 1 QB 591;64LJ QB 337; 14 R'265;72 L 
T 183; 43 W i341. ° ' 

(5) (1876) 1 QB 644;45 LJ Q B 638; 35 LT 879, 25 
W & 233. . 
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v. North Eastern Ry. Co. (6) at p. 346* 
observed: 
: “It is suggested that the plaintiff ought not to be 
embarrassed by the introduction of questions be- 
tween the defendants and a third party. Possibly 
some delay may be caused by the third party pru- 
ceedings, but the object of the ruleis to enable the 
Court to try once for all an issue of fact in which 
all parties are alike interested." | 

In this case it cannot be doubted that 
whether the property belongs to the trust 
or, to Venkataraghavalu Chetty is a ques- 
tion which is common not only between 
the plaintiff and defendant No.1 but also 
between defendant No. 1 and Rajarama 
Sastri and in which all alike are interested, 
and therefore Rajarama Sastri would bea 
person who will have to be cited to take part 
in the present litigation for the purpose of 
being bound in the acticn and preventing 
the possibility of any conflicting decisions 
in'an independent action between defen- 
dant No. 1 and Rajarama Bastri, It seems 
to me also that, apart from any question of 
third party procedure, it would be open to 
the Court to make him a proper party 
under O., I, r. 10 for the purpose of com- 
pletely adjudicating upon the question of 
title to the property in the suit. No doubt, 
the plaintiff is not interested in the ques- 
tion of damages or the extent of the liabi- 
lity of Rajarama Sastri to defendant No, i 
but all the questions between the defendant 
and Rajarama Sastri need not be identical 
with the questions to be tried between the 
plaintiff and the defendant. It is enough 
if there isa common question to be tried. 
At the same time it is the duty of the Court 
to see that by tbe addition of the third party 
the plaintiff is not embarrassed in the trial 
of questions in which he would have no con- 
cern. Íf the adjudication of the question 
between the defendant and the third party 
would embarrass the plaintif in his trial, 
the Court generally exercises its discretion 
by ordering the trial of those issues subse- 
quent to the trial of the action. 1f, therefore, 
Rajarama Sastri would, according to the 
dictum of Jessell, M. R. in Swansea Shipp- 
mg Co. v. Duncan (5) be a proper party 
to be cited to take part in the litigation 
between the plaintiff and defendant No, l, 
and if the question of liability of Rajarama 
Sastri to defendant No, i onthe covenant 
for indemnity can be postponed till the trial 
of the action, 1 do not see any objection to 
allowing the third party notice so far as 
he is concerned. 


(6) (1885) 29 Ch. D 344; 54 LJ Ch, 760;52L T 232; 
33 W R 420. $ 
“8 Page of (eds) 2i i5) 29 Oh. D.s 2a] 
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I therefore direct that Rajaraina Sastri 
be added as a third party to the action and 
defendant No. 1 is given leave to serve a 
statement of his claim in two weeks from 
tceday on Rajarama Sastri, who will have 
leave to file an answer thereto in two 
weeks from the date of service of the said 
statement. The issues relating to the 
liability of Rajarama Sastri to defendant 
No. 1 should only be adjudicated upon after 
the trial of the action, and so far as the 
conduct of the defences in regard to the 
trial of the issues raised by the plaintiff in 
the action, as between defendant No. 1 and 
Rajamama Sastri is concerned, it should 
be inthe hands of defendant No.1; but 
defendant No. 1 will not be at liberty to 
enter into any compromise with the plain- 
tiff without the consent of Rajarama Sastri. 
If Rajarama Sastri has reason to believe 
that defendant No. 1 is conducting his 
defence in a manner adverse to his interest 
or is otherwise not’ properly conducting the 
defence, liberty is reserved to Rajarama 
Sastri to move the Court for directions to 
enable him to contest the plaintiff's claim 
without referenee to defendant No. 1. 

N.-D. Order accordingly. 


- RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 2 of 1938 
Juge 3, 1938 
Ropeats, O. J. AND Sparao, J. 

J. E. SOLOMON-—APPELLANT 
VETSUS 
OFFICIAL ASSIGNEE AND ANOTHER 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 6— 
Possibility of “ like nature "—Transfer of expecta- 
tion of keir or legatee and any transfer of similar 
Rind of possibility are forbidden—Assignment of 
future property—Assignor should have interest to 
transfer—Gratuity—Chance of receiving it depend- 
ing on discretion of employer—Transfer of such 
gratuity is forbidden—Dvifference in book debts in 
business. 

Not only is a transfer of the axpectations of an 
heir or legatee forbiddea, but that through the 
inclusion of the words “ofa like nature "the sub. 
s. (a) of s. 6, Transfer of Property Act, prohibits 
any transfer of a similar kind of possibility. It is 
not the circumstances in which the chance arises 
which sanction or forbid ifs transfer, but the inher- 
ent qualities of the chance itself. Some possibili- 
ties are Rot chances within the meaning of this 
sub-section. They do not depend on the good fortune 
of being entitled at a future date to receive an in- 
terest in or a right to property at the present un- 
restricted disposal of sume other person. But, 
where they are so dependent, they are fqrbidden by 
the sub-section to be transferred. 


There may be, if is true, an assignment of future 
property which creates an interest in it and giveg 
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the assignee a security which he {can enforce even 
after the assignor’s insolvency, But it must be 
future property in which the assignor has an inter- 
est to transfer. Ma Yait v. Oficial Assignee (1) 
referred to. 

Transfer of the chance of receiving a gratuitous 
payment at the discretion ofan employer for ser- 
vices being or about to be rendered, consists of 
a possibility which is a purely fortuitous possibi- 
lity ; 1ts realization is not to be determined by the 
effort or design of the transferor. It is as of a like 
nature to the mere expectation or purely fortuitous 
possibility of succeeding ‘to the whole or some part 
of an estate. 

{Oase-law referred to.] 

The hope of a gratuity differs from the hope 
which a tradesman has of future book-debts, Book- 
debts are a necessary incident of every business 
which is conducted on acredit basis ; without them 
there would be no such business; though the 
quantum of book-debts not already incurred must 
always remain in doubt, yet so longas the business 
is carried on, book-debts will continue and a mort- 
gage of such debts operates as an equitable assign- 
ment fastening on the property when it comes into 
existence. Collyer v. Isaacs (2), Holroyd v, Marshall 
(3), Misri Lal v. Mozhar Hossain (6)and Baldeo 
ae Sahu v, Miller (7), referred to. |p. 401, col. 


"O. Misc. A. from an order of the High 
Oourt, in Insolvency Oase No. 85 of 
- 1936. 


Mr. Horrocks, for the Appellant. x 

Mr. C. K. Ray, for Respondent No. 2. 

Roberts, C. J.—This appeal raises an 
interesting point of law which has been 
argued with great force aad ability on both 
sides. Mr. d. O. Latimour was the Chief 
Accountant to the Municipal Corporation 
of Rangoon, and on May 14, 1935, the 
Finance Committee of that body passed a 
recommendation that upon his retirement 
he should be awarded a gratuity of 
Rs, 24,000. He was what is known as a 
*Olass A employee” and the rules governing 
the award of @ gratuity to him areto be 
found in Uh. XIV of Sch. Ito the Oity of 
Rangoon Municipal Act, 1922, The Act con- 
tains general rule-making powers and by 
s. 239 (vt) (1) may provide for 

“the conditions under which Municipal Officers or 
servants or any of them shall on retirement or dis- 
charge receive pewsions, gratuities or campassionate 
allowances and under which the widows or other 
dependent relations of any of the said officers or 
servants who have died whilst in the service of the 
Oorporation may receive pensions, gratyities, or 
com passionate allowances," 
and the amount thereof. Rule 3 of 
Oh. XLV of Sch, I says: “the Corporation 
_ atits discretion may pay to employees of 

Ulass A gratuities on retirement” on certain 
conditions. Anditis clear that the Oor- 
poration is not bound to pay a gratuity to 
any such employees By r.4 the amount of 
gratuity “admissible” is to be calculated in 
accordance with a fixed rul and must not 
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exceed a certain figure which varies in 
different cases according to the length cf an 
employee's service and his rate of pay. On 
May 21, 1935, Mr. Latimour borrowed the 
sum of Rs. 25,000 from Mrs. A. E. Aaron and 
purported to assign all his rights in the 
gratuity in question to her by way of 
English mortgage subject to a proviso for 
redemption and re-transfer. This mortgage 
was subsequently transferred by a deed of 
September 2, 1935, to the present appellant. 
The Corporation sanctioned the recommen- 
dation of its Finance Committee on June 4, 
1935. Mr. Latimour was adjudged insolvent 
on April 9, 1930, and the question arose as 
between the appellant and the Official 
Assignee whether the former was a secured 
creditor under the deed of May 29, 1935. 

There was also an application by the 
second respondent, Mrs. Evans, under s. 7, 
Rangoon Insolvency Act, fora declaration 
that a sum of lis. 10,032-11°0 in respect of 
which she held a decree against the insol- 
Vent and which was the subject of a pro- 
hibitory order, dated March 3, 1936, whilst 
it was in the hands of the Corporation, did 
not Vest in the Official Assignee: this appli- 
cation was dismissed, but Mrs. Evans has 
been given leave to be joined as a respon- 
dent in the present appeal. By s. 6, Trans- 
fer of Property Act 

“property of any kind may be transferred except 
as otherwise provided by this Act or by any other 
law for the time being in force,” 

Section 6 (a) continues : ; 

“The chance of an heir-apparent succeeding to an 
estate, the chance of a relation obtaining a legacy 
on the death of a kinsman, or any other mere pos- 
sibility ofa like nature cannot be transferred.” 

‘The question which falls to be considered 
is whether the transfer in the present case 
falls within the sub-section and is forbidden 
by law. Two kinds of chances are named, 
depending on spes successionis or expecta 
tion of succession. Ifthe words “ol a like 
nature” were not included in the section, 
and it were enacted that “any other mere 
possibility cannot be transferred”, such a 
possibility would have to be read as ejusdem 
generis with the expectation of succession. 
But the words "of alike nature” have been 
included, and thus the Act ha8 forbidden 
not only mere possibilities dependent on the 
hope of succession to the estate or part of 
an estate of a deceased person but all pos- 
sibilities of a like nature. It was urged on 
behalf of the appellant that if the sub-sec- 
tion ended with the words “aħy other mere 
possibility,” this would cover every kind of 
chance, but that the words “of a like 
nature” arè words of limitation and shew 


. 
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that the possibility must be one arising from 
succession in order to fall within the sub- 
section. I cannot accept that view. It 
appears to me that not only isa transfer of 
the expectations of an heir or legatee for- 
bidden, but that through the inclusion of the 
words “of a like nature” the sub section 

` prohibits any transfer of a similar kind of 

“possibility. Itis not the circumstances in 
which the chance arises which sanction or 
forbid its transfer, but the inherent qualities 
of the chance itself. 

Some possibilities are not chances within 
the meuning of this sub-section. They do 
not depend on the good fortune of being 
entitled at a future date to receive an 
interest. in or a right to property at the 
present unrestric.ed disposal of some other 
person. But, where they are so dependent, 
they appear to me to be forbidden by the 
sub-section to be transferred. In Ma Yait 
v. Official Assignee (1), their Lordships of 
the Privy Council dealt with a case in which 
a contingent interest was given by way of 
settlement to certain children and Lord 
Atkin explained that this was something 
quite different from a mete possibility of a 
like nature of an heir apparent succeeding 
to the estate or the chance of a relation ob- 
taining a legacy and» was thus capable of 
assignment. But Mr. Latimour never had any 
contingent interest here. Hemerely hada 
hope that the Corporation would accept the 
recommendation of their Finance Committee, 
and would, in the exercise of their discretion, 
‘pay him the money on his retirement. Not 
only was the Corporation in no way bound 
to do so, but it appears iromr. ¥, Ch. XLV 
that if Mr. Latimour had died before retire- 
ment, his estate would in no event have 
benefited, but the Corporation migit, in its 
discretion, have paid “ihe widow or other 
defendent relations” without any regard to 
the claims of his creditors at all; and the 
amount they might pay, if any, would also 
be in their discretion. There may be, it is 
true, an assignment of future property which 
creates an interest in it and gives the as- 
signee a security which he can enforce even 
after the assignor's insolvency. But it must 
be future property in which the assignor bas 
an interest to transfer, 

It has been strongly contended that 
the hope of a gratuity differs in uo way 
from the hope which a tradesman has of 
future’ book,debts. But book-debts are a 

Q) 8 R 8; 121 Ind. Oas. 225; AIR 1930P Cli; 

- 57 1 A10; Ind. Rul. (1930) P O 33; (1930) AL J 
119; 3f L W 196; 34 O W N 173; 32 Bom. LR 125; 
Co LJ 863p 51 OL J 112; (930) M W N 118 


. 180-51 & 52; 


J. B. SOLOMON V. OPPIGIAL ASBIGNBË, RANGOON (RANG.) 


401 
necegsary incident of every business which 
is conducted on a credit basis; without them 
there would be no such business; though the 
quantum of book debts not already incurréd 
must always remain in doubt, yet so long 
as the business is carried on, bock-debts will 
continue and a mortgage of such debts 
operates as an equitable assignment fasten- 
ing on the property when it comes into 
existence. This is only one instance of the 
rule laid down in Collyer v. Isaacs (2), See 
also Holroyd v. Marshall (3) and Tailby v, 
Official Meceiver (4). The doctrine there 
laid down is fully discussed in A. V. Low & 
Co. v. Pulinbiharilal Singha (5). It has been 
applied to a mortgage of crops to be 
grown on a certain plot of land; Misri Lal v. 
Mazhar Hossain (6), and to a mortgage or 
pledge of indigo cakes to be produced at a 
future time: Baldeo Parshad Saha v. 
Miller (7). All these cases appear very 
different from a purported transfer of the 
chance of receiving a gratuitous payment at 
the discretion of an employer for services 
being or about to be rendered. The pos- 
sibility which was sought to be transferred 
here was a purely fortuitous possibility; its 
realization was not to be determined by the 
effort or design cf the transferor. And I 
fee) obliged to regard it as of a like nature 
to the mere expectation or purely fortuitous 
possibility of succeeding to.the whole or 
some part of an estate. 

The learned tral Judge pointed out in 
his judgment that in several cases cited to 
him, the Gourts have impliedly held that 
the transfers forbidden by s. 6 (a), Transfer 
of Property Act, -were not limited to those 
which directly arose out of the chance of 
succession. Lhus, Coxe, J. in Puncha 
Thakur v. Bindeswari Thakur (8), expressly 


*said that the chance of future worshippers 


giving cfferings toa temple was within the 
sub section and could uot be transferred. 
A Bench at Allahabad discussed this deci- 
sion in Sukh Lal v, Bishambhar (9) and 
held thdt the remuneratitn which Maba 
Brahmins receive for the services they per- 


(2) (162) 19 Oh, D 342; 51 L J Oh, 14; 45 L T 567; 
30 W R o. 


(3) (1863) 10H L O 19% 33L J Ib. 193; 9 Jur, 
(Ns) 2138; TLT 17; 11 WR 171. 

(4) (2888) 13 A O 523; 58L J Q B75; 60 L T 162; 37 
W ik 513, 7 

(5) 59 O 1372; 143 Ind. Oas. 193; A I R1938 Oal. 
154; Ind, Rul. (1933) Cal. 372. 

(6) 13 O 262. 

(7) 31 O 667. ; 

(8) 430 28; 28 Ind, Cas. 875; 
190 WN 58, 

(9) 39 A 196; W Ind. Cas. 661; A 
jl; 15 A Ld 41, 


A IR [916 Oal, 269; 
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form at Hindu festivals did not stand on the 
same basis, as such offerings were not purely 
voluntary. There was never any suggestion 
that the sub-section could not apply because 
the transfer was not one dependent upon 
an expectation of succession, as has here 
been contended for the appellant. In 
Auryaprabhakara Rau v. Gummudu Sanyasi 
(10) an agreement for the sale of karnam 
service inam lands when enfranchised was 
held to be forbidden by s.6, Transfer of 
Property Act, as being dependent ona 
mere expectation, not, be it observed, un 
expectation of succession, but one of a 
like nature to it. In Balmukand v. Tula 
Ram (115 although the Court dissented from 
the decision in Puncha Thakur v. Bindes- 
wart Thakur (8) it was never suggested 
that their reason was that s.6 (a) of the 
Act only applied to chances arising from 
spes successionis. On the contrary, in 
that case it was said (at p.401)* that though 
the amount was uncertain 

“the fact that offerings, large orsmall, are bound to 
be made is a certainty and not 8 mere possibility of 
Vee nature referred to ins. 6(a@), Transfer of Property 

ae y 

In the present appeal it must be remem- 
bered that no gratuity, large or small, was 
bound to be paid to Mr. Latimour and it 
was entirely within the discretion of the 
Corporation to decline to make payment of 
any gYatuity. whatever. I agree with the 
observation of the learned trial Judge that 
it is not in the least material in this case 
to consider what the probabilities were 
on May 29, 1935. It is said that there was 
a moral certainty on that date of Mr. Lati- 
mour getting a gratuity of the amount 
recommended by the Finance Committee; 
all that means is that his sense of expecta- 
tion was 80 lively that he treated something 
which had not yet been done as if it had 


been done, and purported to assign that” 


which he did not yet possess, namely an 
interest in moneys then in the hands of 
the Corporation. Accordingly this appeal 
faile and must’ be dismissed with costs to 
respondent No. 2, Advocates’ fees fifteen 
gold mohurs for the first and eight gold 
mohurs for each succeeding day. Respon- 
dent No. 1 was not represented, accordingly 
no question of an Advocate's fee arises in 
his case.. 

Spargo,J.—The question that arises for 
decision in this case is whether the property 


(10), 48 M LJ 598; 88 Ind. Cas. 557; A IR 1925 
Mad. 885; (1925) M W N 400. 

(11) 50 A 394; 113 Ind, Gas, 242; A 1R 1928 All, 
72]; 26 A L J 185; Ind, Rul. (1929) %11. 120. 
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whigh Mr. Latimour sought to mortgage 
was a “mere possibility of a like nature” 
within the meaning of cl. (a), ofs. 6, Trans- 
fer of Property Act. It was suggested for 
the appellant that these words, mean a 
possibility of a like nature to the chances 
of an heir-apparent succeeding to the estate 
in the seuse that the likeness arises from 
the possibility also being traced to a ques: 
tionof succession. The learned Insolvency 
Judge ‘found that the possibility cen- 
templated in the last part of cl. (a), of s. 6 
was any possibility affected by mere 
chances, and it was suggested for the 
appellant that none of the authorities relied 
on by the learned Insolvency Judge sup- 
ported him in finding such a wide applica- 
tion for the words ins. 6, cl. (a). Balmu- 
kand v. Tula Ram (11) at p. 401* was 
referred to as showing that he words “mere 
possibility” do not refer to cases where 
there is doubt as tothe amount ofthe pro: 
perty that would be involved. 

It was argued thatthe words used in cl. 
(a) must mean that the other possibilities 
referred to were like the previous chances 
mentioned in the clause in that they arcse 
out of succession ora bequest, for, {he Legis- 
lature has specified in this clause two 
chances and has then gone on to other 
possibilities, which musi be synonymous 
with chances. {f the words “of a like 
nature” were lef: out, the section would not 
have to be construed ejusdem generis. 
“Any other mere possibility” is to be 
regarded as synonymous with a chance, 
but when the words “oia like nature” are 
added, it must be a chance, and of a nature 
similar to the chances previously mentioned 
in the clause. It was strongly argued that 
future book-debts were mere possibilities 
of a like nature in the meaning of the 
clause as found by the learned Insolvency 
Judge, for there could be no certainty that 
there would ever be any future book-cebts. 
The transferor could not force people to 
come and trade with him and so provide 
book-debts; and he could destroy the 
chance that there ever should be a need, 
for book-debts by converting his business 
immediately after the transfer from a credit 
business to a ready money business. 
Another argument advanced for the appel- 
lant is that if the learned Insolvency 
Judge's reading of the clause is correct, 
most of the clause is redundant; all that 
need have been done was tò prohibit the 
transfer of spes of all kinds and though 
it might be said that the two particular 
kinds of spes mentiqued in thè clause afe 
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illustrations, one has nevér seen illustrations 
incorporated in the wording of the seêtion 
before. 

For the respondent Mr. Ray said, a 
statute must be interpreted according to the 
ordinary’ rules of grammar; words must be 
given their ordinary meanings. A statute 
is only the will of the : Legislature. The 
meaning of the clause must be found from 
the words used. If the words are clear, 
the Court is not permitted to be influenced 
by inquiring what was the state of the law 
at the time the law was passed or what was 
in the mind of the Legislature. In the 
clause the words “of alike nature’ widen 
the meaning of possibility, so what is meant 
is “any other mere possibility” whose nature 
is like the nature of the chance of an heir- 
apparent or relation, I have found great 
difficulty in construing cl. (a) of s. 6. This 
difficulty may be illustrated by the opposite 
conclusions that were drawn by Mr. Ray and 
‘by Mr. Horrocks from the presence in the 
clause of the words “of a like nature.” And 
it appeared to me that whichever of their 
two lines of argument you followed you 
were led into difficulties. But if the words 
“of a like nature” mean that the possibility 
in contefoplation is one arising out of a 
succession cr a bequest, I have difficulty in 
imagining what thes% possibilities are if 
they are to be ‘other than’ the chances 
already mentioned in the clause. It might 

- be suggested that one such possibility is the 
chance of an heir presumptive succeeding 
but I donot thick that this is the meaning 
because this chance differs very little from 
the chance of an heir-apparent. . 

It is therefore difficult to find a meaning 
for the words on the supposition that the 
other possibilities must arise out of succes- 
sions. And, as the learned Insolvency 
Judge has pointed out, there huve been a 
number of cases considered by Indian High 
Courts in whichthe meaning of cl. (a) has 
had to be determined and it has never been 
held that cl. (a) of s. 6 referred only to 
transfers of possibilities arising out of 
successions. In Baimukand v. Tula Ram 
(11) a right to receive the emoluments 
attached to* a priestly office was sought to 
be transferred. In that case the case in 
Puncha Thakur v. Bindeswart Thakur (3) 
was discuesed and the learned Judges 

remarked: 

“The right to receive the offerings (ofierings re- 
ceived from pilgrims resorting to a temple) when 
made is a definite and fixed right and does nut 
depend on any possibility of the nature referred to in 
5. 6 (a), "Transfer of Property Act. The momegt the 
oferings are made, the persons clothed with the right 
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are entitled to appropriate the same, In short, the 
right to receive the offerings is not so uncertain, 
variable and limited as to pass out of the conception 
of law." 

The test applied here is whether the rigat 
isso uncertain, variable and limited a3 to 
pass out of the conception of law. In the 
present case Mr. Latimour’s rights were 
uncertain. It was not known whether he 
would get any gratuity at all atthe time of the 
transfer. His rights were variable being 
entirely at the disposal of the Municipal 
Corporation of Rangoon. In truth, they had 
not yet come into existence at all. I agree 
with my Lord the Chief Justice that the 
possibility which was sought to be traus- 
ferred in this case was a mere possibility 
of alike nature to the mere expectation of 
succeeding to the whole or some pari of an 
estate. The appeal, therefore, fails and is 
dismissed with costs to respondent No. 2, 
Advocate's fess 15 gold mohurs for the firss 
and eight gold mohurs for each suc:eeding 
day. 

6 Appeal dismissed. 


ALLAHABAD HIGH GOURT 
Execution First Appeal No. 160 of 1936 
September 27, 1938 
IQBAL AHMAD, J. 

SITA RAM RAL AND ANOTHEB—DEOREK- 
HOLDERS—APPSLLANTS 
WETsSus 
MADHO PRASAD —J upaMENT-DEBToR— 
RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Step-in-aid of execution—A pplication to Court passing 
decree, to transfer decree to another Court for ere- 
cution, whether step-in-aid—Application or step-in- 
aid, when in accordance with law—Application to 
Court passing decree to transfer decree to another 
Court for exesution— Such other Court having no 
pecuniary jurisdiction to execute decree—A pplication, 
“whether in accordance with law-—If gives fresh start 
—Civil Procedure Code (Act V of 1303), s. 39 (2)—~ 
“Competent jurisdiction”, meaning of. 

An application made to the Oourt that passed the 
decreeto transfer the same for execution to another 
Court isa step-in-aid of executiĝn. Todur Mal v, 
Phoola Kaur (1), followed. i 

The application or step-in-aid of execution of the 
nature referred to in Art. 182 (5), Limitation Act, can 
be only if accordance with law ifthe application is 
made or the step-in aid of execution istaken ina 
Court of competent jurisdiction and if the prayer 
that is made by the decree-holder is one which the 
Court can lawfully grant. ` 

Hence where a decree-holder applies tothe Oourt 
which passed the decree, for a transfer of the decree to 
other Court for execution but such other Court is not 
competent to execute the decree, the decree amount 
exceeding the pecuniary jurisdiction of the Court, the 
prayer inthe application is suchas the Gourt to 
which the application is made is not competent ty 
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grant and such an application is not in accordance 
with the law and does not give a fresh start to the 
limitation. . 

[Case-law discussed. | 

The addition of the words “of competent jurisdic- 
tion” in cl. (2) of s. 39, Civil Procedura Code, unmis- 
takably points to the conclusion that the Legislature 
intended to lay down that it is not open to any and 
every Court to execute a decree irrespective of its 
pecuniary jurisdiction and that the competence of a 
Court to execute a particular decree must be deter- 
mined by reference to its competence to try a suit 
of similar valuation in which the decree under the 
section was passed. Narasayya v. Venkatakrishnayya 
(7) and Shanmuga Pillai v. Ramanathan Chetti (8) 
held no longer good law, 


Ex. F. a. fromthe decision of the Sub- 
Judge, Agra, dated January 25, 1936. 

Mr. Shiva Prasad Sinha, for the Appel- 
lants. 

Bir Syed Wazir Hasan and Mr. B.N. 
Misra, for the Respondent. 

Judgment.—This appeal was heard ex 
parte and allowed by me on April 16, 1937. 
But, on an application for the setting aside 
of theex parte decision being made that 
decision was set asideand the appeal was 
restored to its original number and is for 
disposal before me to-day. After hearing the 
learned Counsel for the parties, I have 
come to the conclusion that my ex parte 
decision was erroneous and that this appeal 
must fail. The facts that give rise to the 
questions of law that have to be decided 
in the present appeal are undisputed and 
are as follows: A decree for costs was 
passed in favour of the. appellant-decree- 
holders by the Court of the Subordinate 
Judge of Azamgarh on July 16, 1922, and 
within three years of that date, viz. 
on July 14, 1931, the deecree-holders filed 
an application in that Court under 
s. 39, Civil Procedure Code, The appli- 
cation was on a form prescribed by 
O. XXI, r. 11, Oivil Procedure Ocde, ane 
the prayer contained in the application was. 
as follows : 

“The property of the plaintiff-judgment-debtor lies 
within the jurisdiction of the Court of the Munsif 
of Bansgaon in District Gorakhpur. A certificate may 


therefore be drawneup for sale of the property of the 
judgment-debtor by auction.” 


‘{hie prayer was contained in col. 10 of 
the application in which column an entry 
is to be made as to the “mode ih which 
the assistance of the Court is required.’ 
On the application being filed, the Oourt 
forthwith directed that a certificate of 
transfer of the decree be prepared and be 
sent to the Court concerned. After the pre: 
paration of the certificate the case was 
again put before the Oourt with a note 
that the certificate had been prepared and 
the Court then ordered that the certificate 
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be sent to the “Gourt concerned.” The 
certificate was then sent to the Court of 
the Munsif of Bansgaon. It is admitted 
that no proceedings in execution$were taken 
by the Munsif of Bansgaon “and” the 
decree remained wholly unsatisfied. A fresh 
application to execute the decree was made 
by the decree-holders on July 20, 1934, 
and this application was successfully 
opposed by the judgment-debtor in the 
Court below on the ground that fhe 
application was barred by limitation. The 
question thatI have to decide is whether 
the application dated July 20, 1934, was 
or was not within time. Itis clear that the 
application dated July 20, 1934, was 
within three years of July 27, 1931, the 
date on which the Subordinate Judge of 
Azamgarh disposed of the application dated 
July 14, and ordered the certiticate about 
the trausfer of the decree to be sent 
to “the Court concerned.” The 
application dated July 20, 1934, was there- 
fore within time if the application dated 
July 14, 1931, amounted to a step-in-aid 
of execution and was an application in 
accordance with Jaw. 

‘The decision in Todar Mal v. Phoola 
Kaur (1), puts it beyond doubt that an 
application made to the Court that passed 
the decree to transfer the same for execu- 
tion to another Court is a step-in-aid of 
execution. The question, however, remains 
whether the application dated July 14, 1931, 
was an application in accordance with 
law. In Chattar v. Newal Singh (2). It was 
held that the expression “applying in 
accordance with law” means applying to 
the Court to do something in execution 
which by law that Oourt is competent to 
do. It was further observed in that case 
that the expression 

“does not mean applying tothe Court to do some- 
thing which, either to the decree-helder’s direct 
knowledge in fact, or from his presumed knowledge of 
the law, he must have known the Court was incompe- 
tent to do.” | 

This case was followed in Munawar 
Husain v. Jani Bijai Shankar (3). 
The same interpretation was put on the 
phrase by the Patna High -Court in 
Amrit Lal v. Murlidhar (4). In Pitamber 
Jana v. Damodar Gachait (5), it was held. 
that the expression “in accordance with 
law” in Art. 182 (5) of Sch. |, Limita-. 

(1) 35 A 389; 19 Ind. Cas. 664; 11 A L J 533, 

(2) 12 A 64; A W N 1889, 200. e bs 

(3) 27 A 619; 2A L J 376; A W N 1905, 132, 

(4) AI R 1922 Pat. 188; 67 Ind. Oas. 538; 1 Pat. 651 
38PLT 422, . < 

(2) 53 O 664; 98 Ind. Cas, 166; A IR%926 Oal 1079; 
450 LJ 86; 300W N 918 . 
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tion Act, should be taken to maane that 
the application though defective in some 
particulars was one upon which execution 
conld lawfully be ordered. It was further 
held in that case that if the application was 
such as to make it impossible for the Court 
to issue execution upon it, the application 
a be deemed to be in accordance with 
aw. 

It follows from the authorities mentioned 
above that the application or step-in-aid 
of execution of the nature referred to in 
Art. 182 (5), Limitation Act, can be only 
‘in accordance with law if the application 
is made or the step-in-aid of execution 
is taken ina Court of competent jurisdic- 
tion and if the prayer that is made by the 
decree-holder is one which the Oourt can 
lawfully graut. In the case before me. 1 
find that the prayer contained in col. 10 
of the application dated July 14, 1931, was 
one which the learned Subordinate Judge 
of Azamgarh was not competent to grant. 
The prayer has been quoted above and the 
only possible interpretation that can be 
puton the same is that the decree-holders 
-prayed that the decree be transferred for 
execution to the Court of the Munsif of 
Bansgaon.. The Munsif of Bansgaon 
was, however, not competent to try 
the suit in which the decree under 
execuiion was passed. I am informed 
that the suit in the Subordinate Judge's 
Court that culminated in the decree under 
execution was valued at Rs. 5,000 and it 
has been conceded in argument that the 
Munsif of Bansgaon was not invested 
with the pecuniary jurisdiction to try 
suits of the value of Rs. 5,000. He therefore 
had not the jurisdiction to execnte the 
decree in question: vide Durga Charan 


Majumdar v. Umatara Gupta (6), and 
Amrit Lal v. Murlidhar (4). It fol- 
lows that the prayer contained in 
the application dated July 14. 1931, 


was one which could not be granted by the 
Subordinate Judge of Azamgarh. 

But it is contended by the learned Coun- 
sel for the appellants that the last two 
cases just mentioned were wrongly decided 
and it is*maintained that it is open to the 
Court which passed a decree to send it for 
execution to another Court irrespective of 
the limits of the pecuniary jurisdiction of 
the Court to which the decree is trans- 
ferred, and in support of this contention 
reliarce is*placed on the decisions in 
Narasayya v. Venkatakrishnayya (7) and 

(6) 18 0 465, Se NAAS 
@(7)7 M 3979 
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Shanmuga. Pillai v. Ramanathan Chetti 
(8). Tt was held in these cases that s. 223, 
Civil Procedure Code, 1882. 

“gives jurisdiction to a Munsif's Conrt to execute 
a decree in a suit beyond its jurisdiction which 
has heen transferred to it for execution by a 
District Gourt.” 


Section 223 of the Node of 1882 corres- 
ponds to as. 38, 39, 41 and to certain other 
sections of the Onde of 1908. In the present 
case I am enneerned with onlv that portion 
of s. 223 of the Node of 1882 that has 
heen re-enacted in a. 39 of the Code of 
1908. Section 29 (1) prescribes the circum- 
stances in which the Oourt passing the 
decree may, on the application of the decree- 
holder sent the same for axecntion _ to 
another Conrt. Clause (2) of s. 39, Oivil 
Pracedure Code, empowers the Court of ‘its 
own motion tosend the decree for execution 
to any Subordinate Court “of competent 
jurisdiction.” A comparison of s. 39 of the 
present Code with the relevant portion of 
s. 223 of the former Code shows that s. 39 
has reproduced the relevant portion of 
s. 223 verbatim except in one respect. In 
the former Code, it was provided that ‘the 
Court which passed a decree may of its 
own motion send it for execution to any 
Court subordinate thereto” But in sl. 2) 
of s. 39the words “of competent jurisdic- 
tion” have been added. This addition must 
have heen deliberate and iatentional and 
was presumably with a view to set at rest 
the conflict between the Oaleutta and the 
Madras High Courts on the point. _ The 
addition of the worda “of competent inris- 
diction” in cl. (25 of s. 39 unmistakably 
points to the conclusion that the Legis- 
lature intended to lay down that it is not 
oven to anv and every Oourt to execnte a 
decree irrespective of its pecuniary inris- 
diction and that the competence of a Court 

*to execnte a particular decree must be 
determined by reference to its competence 
to trv a suit of similar valution in which 
the deerea under the section was passed. 
Accordingly the Madras cases can no longer 
he deemed tobe laving down the correct 
Jaw and I must hold that the Munsif of 
Bansgaon had no jinrisdiction to execute 
the decree held by the apvellants. 

Great reliance was placed by the Jearned 
Conns®{ for the appellants on the. decision 
in Hafeez-ud-Din v. Ram Chander Das 
(9). It was held in that ease that if an 
application under s. 39, Civil Procedure 
Code, gives sufficient particulars of the 

(8) 17 M 309: 4 ML J 91. 


(9) (1937) A 1139278; 169 Ind Oas. 225; A IR 1937 
All. 397; 1937 A L R 493; 10 R A 2. 
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‘decree sought to be transferrred. the applica- 
tion cannot be considered to be otherwise 
than one in accordance with law. On the 
basis of this decision it was argned that 
as the’ application, dated July 14, 1931, 
indicated with precision the decree which 
was scnght to be transferred that application 
‘must be deemed to he an application in 
accordance with law. I find it impossible to 
- accede to this contention. In Hafeezud- Din 
cv Ram Chander Das (9: the particulars 
of the decree were correctly mentioned in 
the application filed by the decree-holder. 
There was, however, slight error in the 
name of one of the parties and it was held 
that that error did not make the applica- 
.tion otherwise than one in accordance with 
law. In the case before me the facts are 
essentially different. The prayer contained 
in the application under s. 39, Civil Pro- 
-cedure Code was to transfer the decree for 
-@xecution to a Court that had no jurisdiction 
:to execute the same. The learned Sub- 
ordinate Judge of Azamgarh had therefcre 
no jurisdiction to grant the prayer contained 
in the application. The application was not 
therefore in accordance with law and 
cannot give a fresh start to the pericd 
of limitation. Yor the reasons given above, 
I hold that the decision appealed against 
is perfectly correct and dismiss this appeal 
with costs. 

8. Appeal dismissed. 


MADRAS HIGH COURT 
Appeal No, 378 of 1936 
September 20, 1938 


PARAMASIVAM PILLAI V. RAMASWAMI OHETTIAR (MADR.) 
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KING AND KRISHNASAWMY AYYANGAR, JJ. | 


'M. PARAMASIVAM PILLAI—PRTITIONER 
i No. 1—APPELLANT 
versus 
A. V. R. M. 8. P. S. RAMASWAMI 
CHETTIAR AND ANCTABR—RESPONDENT. 
- Surety bond — Construction — Held, liability of 
surety was confined onlyto decision of appeal and did 
not extend to decision of Letters Patent Appeal. 
The defendant ina mortgage suit filed an appeal 
against an order of an appointment of a Receiver at 
. the instance of the mortgagee and also applied for a 
stay of further proceedings by the Receiver. The 
stay was granted on condition that the defendant 
should give security for one year’s income from the 
mortgage property. In accordance with that order 
the defendant executeda surety bond expressed as 
follows :— “If the C. M. A. No. 375 of 1931 preferred 
by me to the High Court against the order appoint- 
ing Receives is decided in favour of the plaintiff, I 
shall payinto Court the one year's net income of 
Rs. 1,600-7-4 as aforesaid”. C. M.A. No. 375 of 1931 
was allowed but there wasa L. P. Appeal against 
the decision of the Judge who decided it and that 
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L. 1°. Appeal was also allowed so that the final 
decision of the High Court on the question of the 
validity of the order appointing the Receiver was to 
confirm it. The plaintiff proceeded to recover the 
amount of the bondfrom the defendant: « ; 

Held, thateach bond must be interpreted accord- 
ing to its own terms. The terms of the surety bond 
were absolutely explicit and its Innguage could not 
extend the liability of the surety to contingency 
which was not referred to, of there being a Letters 
Patent Appeal against the appeal filed by the defen- 
dant The defendant surety. therefore, was not liable. 
Raj Raghabar Singh v. Jai Indra Bahadur Singh 
(1), discussed. j 

A. against the order of the Subordinate 
Judge of Tuticorin dated November 14, 
1936, and made in E. P. No. 8 of 1935 in 
O. 8. No. 43 of 1929. ; 

Messrs. K. V. Sesha Iyengar and R. 
Subramania Iyer, for the Appellant. 

Mr. K. S. Ramabhadra Iyer, for the Res- 


pondents. e 


King, J—The qnestion in tbis appeal 
is whether the circumstances of this case, 
the decree-holder in O. S. No. 42 of 1929 
on the file of the Subordinate Judge’s Court 
of Tuticorin cən proceed against the 1st 
respondent to recover from him the sum 
of Rs. 1,600 referred to in the surety bond 
executed by him in 1932. The facts are 
that O. S. No. 42 of 1929 was a suit upon a 
mortgage and in that suit at the instance of 
the mortgagee a Receiver had been appoint- 
ed. There was an appeal by the 3rd de- 
fendant against this order appointing the 
Receiver which was numbered as C. M. A. 
No. 375 of 1931 in the High Court when 
the appeal was filed, an application was 
also filed for stay of further proceedings - 
by the Receiver and stay was granted on 
conditicn that the 3rd defendant should 
give security for one year’s income from 
the mortgage property fixed at a sum of 
Rs. 1,600. In accordance with that order 
the 3rd defendant executed a surety 
bond, the terms of which are now in dis- 
pute. The actual sentence in which his 
liability is expressed runs as follows :— 

“If the O. M. A. No. 375 of 1931 preferred by me 
to the High Court against the order appointing 
Receiver is decided in favour of the said lst plain- 
tiff, I shall pay into Court the ong year’s net 
income of Rs. 1,600-7-4 as aforesaid”. 

O. M. A. No. 375 of 1931 was allowed but 
there was a L. P. Appeal against the 
decision of the Jearned Judge who decid- 
ed it and that L. P. Appeal was also 
allowed so that the final decision of the 
High Court on the question of the validity 
of the order appointing the Receiver was 
to comfirm it. The decree-holder accordingly 
brought this application before the Couft 
of first instance contending that on a true 
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interpretation of the bond he was entitled 
to proceed against the suretv. The learned 
Subordinate Judge rejected his application 
on the authority of two decisions of the 
Madras High Court. The decree-holder 
accordingly filed the present appeal. 

This argument of the learned Counsel for 
the appellant has been reinforced by the 
citation of the large number of authorities 
but: there is no clear authority which can 
dtal with the facts of the present case and 
the only certain proposition of law which 
can be deduced from all authorities cited 
is this that each bond must be interpreted 
according to its own terms. We are of 
opinion that the terms of this bond are 
absolutely explicit. The bond definitely 
says that if a particular appeal (the number 
of which is given) is decided in favour 
of the plaintiff, the execujant of the 
bond shall pay the money into the Court. 
We do not find any language in this bond 
which extends the liability of the surety to 
the contingency which is not anywhere 
referred to of there being u second appeal 
against O. M. A. No. 375 of 1931. It may 
be, no doubt, that if the parties had drafted 
this bond more carefully and had thought 
of every possible executability, they would 
have made it clear that the surety shall be 
liable or not according to the final decision 
of the High Court in the matter. But 
although that might well be said to be the 
only reasonable conclusion to which the 
parties could have arrived had they dis- 
cussed the matter in all its aspect, we have 
to deal with the bond as it has actually 
been drafted and if the decree-holder hag 
permitted the surety to sign a bond which 
does not protect bim in all the emergencies 
in which he intended to be protected, that 


is his misfortune and a misfortune which ° 


we cannot correct. 

There is only one of the authorities 
quoted which we think it necessary to 
refer to and that is a decision of their 
Lordships of the Privy Council reported in 
Raj Raghabar Singh v. Jai Indra Bahadur 
Singh (1). That was a case in many res- 
pects similar to this cne because the parties 
referre in the bond specifically only to the 
order which the immediate Appellate Oourt 
was about to pass. ‘Their Lordships of the 
Privy Oouncil held that to make the bond 
in that case applicable only to the 
immediate appellate decision would lead to 
strange results, and they set out the 

(1)°42 A 158: 55 Ind. Oas. 550; 2200 91266 OLJ 


e 682, 33-M I,J 302;18 AL J 263: 22 B 3 
46 1 A 228713 L W 82A TR1919P O i PO), wi 
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hypothesis of the Appellate Court and the 
second Appellate Court, both giving 
decisions contrary to the decision which 
they actually gave. They thereupon 
describe the surety bonds as a form 
of wagering contract in which the liabilities 
of the surety depended upon the chances 
of the decisions given by two Appellate 
Coutts. But this is clearly not in our 
opinion an authority for holding that all 
security bonds are to be interpreted not 
according to their plain terms but in 
such a way as to make them the most 
reasonable bonds that the parties might 
have contemplated executing. Their Lord- 
ships sav on p. 165*: 

“Tt would be strange indeed if the language of 
the instrument had been such as to create a kind 
of wagering contract of this nature”. 

They then go on with words which appear 
to usto be of vital importance “but there 
ia really no difficulty in the language of 
the instrument”. They point out that the 
bond relates not only to the immediate 
appeal judgment of the Appellate Court 
might pass at any time and they show how 
after the Appellate Courts judgment had 
heen set aside by the second Appellate Court 
the Appellate Court did pass later order in 
accordance with the orders of the second 
Appellate Court, and therefrom what within 
the plain meaning of the terms of the bond 
the liability of the surety .was clear. As 
already pointed_out, in the present case 
there is no reference to any such contin- 
gency as a further order bv the High Court 
whether bv the original Judge or by any 
Bench which might sit in appeal over his 
decision. The words are clear and explicit. 
“Te a particular C. M. A. (the number of 
which is given) is decided isa particular 
wav". 

We are accordingly of opinion that there 
are no sufficient reasons for differing from 
the interpretation of this bond at which the 
Jearned Subordinate Judge has arrived and 
this appeal must accordingly be dismissed 
with costs. 


We would like, however, to point out that 
it ig yery probable in this case that what 
might or would have, been the real intention 
of the parties has not been correctly er” 
presged in the bond which has been signed. 
We feel that may be due in some measure 
to a too rigid adherence to the forms of 
bonds which are provided by Appendix G 
of the Code of Civil Procedure. We notice 
that Form No. 2 in that Appendix which 
deals with security bond to be given on 


*Page of 42 AH] 
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order being made to stay execution of a 
decree deals in terms only with one appeal 
and one Appellate Court. We think if 
likely that much time might be saved in 
hearing appeals of this kind and possibly 
much real injustice might be obliterated 
if parties or Courts which order the execue 
tion of sech bonds could be guided by a 


different form modifying the form acutally ` 


given in Appendix G and using languege 
appropriate for dealing with all possible 
eventualities, due provision being made 
in certain circumstances for more appeals 
than one. 


N.D. Appeal dismissed. 





_ , CALCUTTA HIGH COURT 
Criminal Miscellaneous Case No. 6 of 1938 
and Criminal Revision Nos. 224 of 1938 
and 1205 of 1937 
May 6, 1928 
BARTLEY AND Kaunpxar, JJ. 

HARI SADHAN ROY anp OTHERS—ÅCOUSED 
— PETITIONERS 
VETSUS 
PROBHAKAR RAY AND ofsges— 
COMPLAINANTS— OPprosiTe PARTY 

Bengal Village Self-Government Act (V of 1919), 
sa, 65, 71, 93 — Order passed by Union Bench 
constituted under Act—Whether can be challenged 
by invoking revisional jurisdiction of High Court. 

The right to challenge decision by a Union Bench 
is not taken awa% by ss. 71 and 93, Bengal Vil- 
lage Self-Government Act, but ig must be exercised 
in the manner provided in the Act itself. There 
cannot be any challenge by way of invocation of 
the revisional jurisdiction of the High Court, the 
jurisdiction invoked in all such cases being a 
jurisdiction derived from the Code of Criminal 
Procedure, and outside Chap. XXXTIT of that Code. 
Yasin Moral v, Isak Khan i1) and Khudiram Kundu 
v, Surendra Mohan (2), distinguished. 


Messrs. 9. C. Talukdar and Mahendra 
Kumar Ghose (in No. 6), Mr. Sailendra 
Mohan Das (in No. 1205) Mr. Satindra 
Nath Mukherji for Mr. Dines Chandra Ray, 
(in No. 284), for the Petitioners. 

Mr. Abul Quasem (in No. 1205), for the 
Orown. e . 

Bartley, J.—Tbese three rules, in Revi- 
sion Cases Nos. 1205 of 1937, 224 of 1938 and 
in Miscellaneaus Case No. 6 of 1938, inyolve 
consideraticn of the same question of law. 
fn Revision Case No. 1205, the petitioner 
was convicted of theft by a Unicn Bench, 
and an application to set aside the con- 
viction, made under s. 71, Village Self- 
Government Act, was rejected by the Sub- 
Disional Officer. In Revision Case No. 284, 
the petitioners were convicted under s. 504, 
Indian Penal Code. On application made 
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under s. 71, Village Self-Government Act, 
the sentence was reduced by the Sub-Divi- 
sional Officer. In Miscellaneous No. 6 an 
application was made by the petitioners to 
the Sub=Divisional Officer to transfer a erimi- 
nal case pending against them before a 
Union Bench. This application was refus- 
ed after enquiry by the Sub-Divisional 
Officer. In all these instances, rules have 
been issued by this Court, and the point of 
law involved is whether the Court hag 
jurisdiction to interfere. 

It is material that the application to 
this Court was made in Case No. 1205 
under s. 439, Oriminal Procedure Oode, in 
Case No. 284 under ss. 435 and 439, Orimi- 
nal Procedure Code, and in Miscellaneous 
Case Ne. 6 under s. 526, Criminal Procedure 
Code. The statutory provisions on the 
point are s. 71. and s. 93, Village Seif- 
Government.Act. Section 71 provides that 
notwithstanding anything contained in the 
Code of Criminal Procedure, there shall 
be no appeal by a convicted perscn, in 
any case tried by a Union Bench. Provided 
that the District Magistrate or Bub- 
Divisional Officer if satisfied that a failure 
of justice has occurred may, of ‘bis own 
motion or on the application of the*parties, 
cancel or modify any order of conviction 
or compensation made by a Union Bench, 
or direct the re-trial of any case by a 
Court of competent jurisdiction subordi- 
nate to him. Section 93 of the Act 
lays down that the provisions of the 
Code of Criminal Procedure, excepting 
Chap. XXXIIL, shall not apply to any 
trial, suit or proceeding before a Union 
Bench or Union Court. Now it seems per- 
fectly clear that s. 71 of the Act bars any 
appeal by a person convicted by a Union 
Bench. The right to challenge any such 
“decision is not taken away but it must 
be exercised in the manner provided in 

the Act itself. The further question then 
is whether there can be any such challenge 

by way of invocation of the revisional 
jurisdiction of this Court. On considera- 
tion of the whole matter, we are of 
opinion that there cannot be any such 
challenge. The jurisdiction invoked in all 
these cases is a jurisdiction derived from 
the Code of Criminal Procedure, and out- 

side Chap. XXXII of that Code. Section 93 
of the Act provides that the Oode, except 
the said Chapter, shall not apply to any 
trial or proceeding before a Unjon Bench, 
Weare unable therefore to hold that any 
jurisdiction derivable from the Code- of 
Criminél Procedure exists in this (puri. 
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We may note in conclusion that refer- 
ence was made before us to two reported 
cases. In Yasin Moral v. Isak Khan (1) 
Mitter, J. adverted to this very point, and 
indicated the view that the revisional 
powers of this Court were ‘restricted’ hav- 
ing regard to ss. 71 and 93, Village Self- 
Government Act. He, however, discharged 
the rule in that case on another ground. In 
Khudivam Kundu v. Surendra Mohan (2) 
which was a case of a civil suit tried by a 
Union Courl, S. K. Ghose, J. did interfere 

_In revision but it is not clear, from the 
language of. the report whether he pur- 
ported to doso under s. 115, Civil Proce- 
dure Ccde, or under s. 107, Government of 
India Act, a section now repealed. In any 
case, the present rules are concerned with 
criminal proceedings before Union Benches, 
and for the reasons indicated previously, 
we hold that we have no juridiction to 


interfere. The rules are sccordingly dis- 
charged. 
Khundkar, J.—I agree. 


D. Rules discharged. 
(1) 59 O 1089: 140 Ind. Cas. 873; A IR 1932 Cal. 
867: (1932) Or. Cas. 891; 34 Cr.L J 11l; Ind. Rul. 
(1988) Cal 66. 
) 38 CW N 986; 151 Ind. Cas. 8:0; R 193 
Cal. 666; 7 RO 181. j i ak $ 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 127 of 1935 
October 20, 1938 
BENNET AND VERMA, JJ. 
ABDUL RAHVAN MOHAMMAD ISA— 
PLAINTIEF— APPELLANT 
versus 


SALAMAT ULLAH ABDUL ALIM— 
a4 DEFENDANT—RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 100, 
21, 20 — Point that lower Appellate Court should 
not have entertained plea of want of jurisdiction 
not raised lower Appellate Court or grounds of 
second appeal—If can be raised in second appeal— 
Prayer in same plaint for two reliefs based on 
separate causes of action—Court having jurisdiction 
in respect of one only—Whether has jurisdiction in 
respect of other also. 

A point that in view of the provisions of s. 21, 
Civil Procedure Code, the lower Appellate Oourt 
ought not to have entertained the plea of want of 
jurisdiction and ought not to have reversed the 
decision of the trial Court without recording a 
finding that thers had been a failure of justice can- 
not be raised in second ‘appeal when it was not 
raised inthe lower Appellate Court and no such 
ground has been taken in the memorandum of 
appeal to, High Court. The question whether there 
has been a failwre of justice or not is not a pure 
question of law and cannot be decided without 
finding facts. 

The mere fact that the plaintiff chose to praf in 
theesame plain for two reliefs, which are based 
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on separate independent causes of action, in respact 
of one of which the Court has jurisdiction and in 
respect of the other it has no jurisdiction, cannot 
confer jurisdiction on the Court in respect of the 
latter. 

9. C. A. from the decision of the Addi- 
tional Sub-Judge, Azamgarh, datel Octo- 
ber 23, 1934. : 

Mr. Shiva Prasad Sinha, for the Appel- 
lant. 

Messrs. Mushtaq Ahmad and Shah Jamil 
Alam, for the Respondent. 


Verma, J—The appellant before us 
was the plantiffin the suit. The suit was 
filed in the Court of the Munsif of Moham- 
madabad at Azamgarh and prayed for two 
reliefs which are as follows: 

“(a) An order may be passed bythe Oourt direct- 
ing the defendant that he should render the 
account within a time to be fixed by the Oourt 
and pay whatever amount might be found due to 
the plaintiff on rendition of account. This relief is 
laid at Rs. 10. The remaining court-fee will be 
paid after rendition of account. 

(b) It may be declared by the Court that the 
decree passed on June 10, 1932, in Suit No. 1289 
of 1932, Firm Haji Salamatullak v. Haji Abdur- 
rahman by the Small Cause Court at Oawnpore, is 
null and void and that the said decree has no 
effect at all nor is it binding upon the plaintiff. 
This relief is laid at Rs. 128-15-0." 

The material facts are that the plaintiff 
is afirm carrying on business at Muham- 
madabad in the District of Azamgarh and 
deals in leather. The defendant is another 
firm carrying on business at Cawnpore asa 
commission agent, The Azamgarh firm 
used to send leather to the Cawnpore firm 
for sale on commission. The Cawnpore 
firm filed a Suit No. 1289 of 1932 in the 
Court of Small Causes at Oawnpore against 
the Azamgarh firm for recovery of a sum 
of money and obtained an ex parte decree. 
That decree was transferred to Azamgarh 
aad execution proceedings were taken there. 
The Azamgarh firm thereupon filed this 
suit. The allegations were that the ex parte 
decree obtained by the Oawnpore firm had 
been obtained fraudulently, that no sum- 
muns had, been served on the plaintiff 
through the fraud of the defendant, and 
that the decree was not therefore binding 
on the plaintiff. It was further alleged that 
the plaiftiff was entitled to a rendition of 
accounts by the defehdant- for a certain 
period. , On these allegations the two reliefs 
mentioned above were prayed for. The 
defendant pleaded that the suit was not 
cognizable by the Court at Azamgarh, that 
there had been no fraud practised in the 
service of the summons of the SuiteNo. 1289 
of 1932 and that the decree had been fairly 
and properly obtained, It was also pleaded 
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that the plaintiff was not entitled to use 
for rendition of accounts. 

The Court of first instance held that the 
suit was cognizable by the Azamgarh Court 
so far as relief (b) was concerned, because 
execution preceedings had been taken 
within the jurisdiction of the Azamgarh 
Court. It, however, held that it had not been 
proved that the decree of the Court of Small 
Oauses had been fraudulently obtained, and 
so dismissed the suit for the daclaration 
prayed for in relief (b), As tothe relief 
embodied in (a) above, namely for rendition 
of account, the Court held that if that 
relief stood alone, the Azamgarh Court 
would have no jurisdiction and that a suit 
for accounts would have been cognizable by 
the Oawnpore Courts alone. It however 
held that as that relief had been claimed in 
a plaint in which there was also the relief 
for declaration, which was entertainable by 
the Azamgarh Court, the Azamgarh Court 
had jurisdiction to entertain the suit in res- 
pect of the relief for rendition of accounts 
also. It then went into the merits of this 
matter and passed a preliminary decree 
directing the Oawnpore firm to render 
accounts. The defendant appealed to the 
lower Appellate Court and the plaintiff 
filed objections to the decree under O. XLI, 
r. 22, Civil Procedure Code. The lower Ap- 
pellate Court has upheld the decision of the 
trial Court te the effect that the suit for the 
declaration prayed for,in relief (b) was 
entertainable by the Azamgarh Oourt. As a 
matter of fact, no objecticn to the correct- 
ness of the decision of the trial Gourt on 
that point seems to have been taken on 
behalf of the defendant. The lower Appel- 
late Court further held onan examination 
of the evidence and the entire circumstances 
of the case that it had been proved that 
there had not only been non-service but 
actually suppression of the summons of thé 
Oawnpore suit designed fraudulently by the 
present defendant. On that finding, it 
allowed the cyoss-objection of the plaintiff 
firm and passed a decree in its favour 
granting the declaration prayed for in 
relief (b). As torelief (a), the lower Appel- 
late Court remarked thatit was Sdmitted 
that the defendant ‘was a pacca arhatia, 
and relying on a decision of this Qourt in 
Tika Ram v, Daulat Ram (1), it held that a 
suit for accounts against the defendant could 
be filed in and entertained by the Cawnpore 
Courts alone. It further held that the mere 
fact that the plaintiff chose to pray for 


(1) 22 A L J 591; 80 Ind. Cas, 661;A IR 1924 
All. 530; 46 A 465. ° 
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both the reliefs in the same suit, could not 
confer jurisdiction on the Azamgarh Court. 
It therefore dismissed the suit so far as 
relief (a) was conncerned. The plaintiff has 
filed this appeal and the defendant has filed 
objections to the decree under O. XLI, r. 22, 
Civil Procedure Code. 

The first argument addressed to us on 
behalf of the plaintiff-appellant is that in 
view of the provisions of s. 21, Civil Proce- 
dure Code, the lower Appellate Court ought 
not to have entertained the plea of want of 
jurisdiction and ought not to have reversed 
the decision of the trial Court in respect of 
relief (a) without recording a finding that 
there had been a failure of justice as the 
result of the suit having been entertained 
by the Munsif at Azamgarh. Apart from 
other reasons, it is sufficient to say that 
no such point was raised in the Court 
below and no such ground has been taken 
in the memorandum of appeal to this 
Court. We are not therefore disposed to 
allow this point to be raised at this stage, 
The question whether there has been a 
failure of justice or not is not a pure ques- 
tion of law and cannot be decided without 
finding facta, and if the point had been. 
raised in the Court below and the attention 
of the Court had been directed to this mat- 
ter, there would have been a finding one 
way or the other. The point not having 
been taken in the Courts below, cannot 
now be raised in second appeal. The second 
point taken by the learned Connesel for the 
plaintiff-appellant is the same that was 
argued in the lower Appellate Court, 
namely that the fact that the Azamgarh 
Court had jurisdicition to entertain a suit 
for relief (b) conferred a jurisdiction on 
that Court in respect of relief (a) also It is 
conceded that the decision of the Courts 
below that a suit for rendition of accounts 
against the defendant can be filed only in 
the Cawnpore Courtsis correct. 
ever, argued that the fact that the two 
reliefs had been joined together in this suit 
conferred a jurisdiction on the Azamgarh 
Court in respect of the relief for rendition 
of accounts also, to grant which it other- 
wise had no jurisdiction. In our judgment 
this is an argument which cannot be 
accepted. The mere fact that the plaintiff 
chose to pray in the same plaint for two 
reliefs, which are based on separate inde- 
pendent causes of action, in respect of one 
of which the Court had jurisdiction and in 
respect of the other it had no jurisdiction 
canot confer jurisdiction on the Court in 
respect of the latter. , There is, therefore, ho 


It is, how- .- 
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force in the appeal of the plaintiff and we 
dismiss it with costs. 

As to the cross-objections filed by the 
defendant, the finding arrived at by the 
lower Appellate Courtis a finding of fact 
and cannot be challenged in second appeal. 
Nothing has been said by the learned 
Counsel appearing for the defendant to show 
that any questicn of law arises. The cross- 
objections fail and are dismissed with 
costs. 


8. Order accordingly. 


| BOMBAY HIGH COURT 
First Civil Appeal No. 253 of 1935 
July 22,1935 ° 
N. J. Wanra AND WassoopEw, JJ. 
ANANDIBAT PANDURANGRAO BHIDE— 
APPELLANT h 
versus 
VASUDEV NARSINGRAO BHIDE— 
RESPONDENT 

Hindu Law—Adoption—Joint family of father and 
son—Son pre-deceasing father leaving widow and 
mother —Father marrying after death of first wife— 
Second wife inheriting husband's property upon his 
death—Subsequent adoption by son's widow—Whether 
divests property vestedin father's widow. 

When the adoption takes place after the termina- 
tion of the co-parcenary by the death of the last 
surviving co-parcener, the adoption by a widow of a 
predeceased co-parcener has not the effect of reviving 
the co-parcenary and doesnot divest property from the 
heir of the last surviving co-parvener (other than the 
widow) or those claiming through him or her. fp. 
41], col. 2.] 

Where therefore a joint Hindu family consists of a 
father and a sonand the son pre-deceases the father 
leaving a widow and mother and the father after the 
death of the first wife marries another wife who 
inherits the property after the death of her husband a 
subsequent adoption by the widow of the sonthough 
valid does not divest the property vested in the 
father's widow. Balu Sakharam v. LahooSambhaji 
Tetgura (1), followed. Shri Dharnidhar v. Chinto 
(3), relied on. me 

F. ©. A. from the decision of the First 
Class Sub-Judge, Dharwar, in Special 
Civil Suit No. 85 of 1934, 

Mr. A. G; Desai, for the Appellant. 

Messrs. G N. Thakor, S. G. Chitale and 
N S.Shrikhande, for the Respondent. 


Wassoodew, J.—This appeal arises 
from a decree of the First Class Subordi- 
nate Judge of Dharwar. The question 
relates to sheeffect of the plaintiff's adcption 
by the widow of one Narsingrao Bhide, 
a Brahmin, upon the devolution of_ the 
Property or, rather the divesting of the 
property vested in WNarsingrao’s widowed 
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mother who was in possession thereof as 
the heir of her deceased husband, 
Pandurangrao The property in dispute 
belonged to the said Narsingrao and his 
father Pandurangrao as members of a Hindu 
co-parcenary. Narsingrao pre deceased his 
father about 30 years agoleavinga widow 
Saraswatibai and one daughter. Narsing- 
rao’s mother Janakibai, who survived him 
died soon after and Pandurangrao married 
second wife Anandibai, who is the 


a 
defendant in this case. Pandurangrao died 
within a year after that marriage. The 


entire property inherited by Anandibai 
from her husband was in her possession 
till 1913 when upon the suit of Saraswatibai, 
the plaintiff's adoptive mother, some portions 
of the properiy were given to the latter for 
maintenance during her lifetime. On July 28, 
1933, Saraswatibai adopted the plaintiff who 
was her daughter's son. The plaintiff then 
institused this action for a declaration of 
his adoption and for possession of the pro- 
perty in the hands of Anandibai. 

Both the factum and the validity of the 
adoption were denied by the defendant. The 
learned trial Judge disallowed the defend- 
ant's contentions in both these respects and 
passed a decree in favour of the plaintiff for 
possession of the suit property after 
making suitable provision for the defendant's 
maintenance and residence. .Mesne profits 
were also directed to be given to the plaintiff 
till recovery of “possession. Against that 
decree the defendant has filed this appeal. 


Prima facie the case will be governed 
by the decision of the Full Bench in 
Balu Sakharam v. Lahoo Sambhaji Tetgura 
(1). There it was held that when the 
adoption takes place after the termina- 
ion of the co-parcenary by the death of the 
‘last surviving co parcener, the adoption by 
a widow of apre-deceased co-parcener has 
not the effect of reviving the co-parcenary 
and does not divest property from the heir of 
the last surviving co-parceneér (other than the 
widow) or those claming through him or her. 
Upon the facts expressly admitted, after 
the termination of the co-parcenary on the 
death cf Pandurangrao, who was the last 
Surviving co-parcener, the adoption of the 
plaintif was made by his son's, widow. 
At that time the property of Pandurangrao 
was already vested in his widow, the 
defendant. According to the ruling in 
Balu’s case (1) therefore the adoption, 


(1) 39 Bom. L R882;170 Ind Cas, 393; AI R 1937 
Bom. 279; I L R (1937) Bom. 503; 10 R B 83 (F B). 
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though valid for spiritual purposes, would 
not have the effect of divesting the property 
vested at the date of the adoption in the 
heir of the last male-holder. In that case 
upon the death of the last surviving 
co-parcener, Shiva, in a joint Hindu family 
in 1919, his widow Gouri succeeded him. 
Upon the remarriage of Gonri in 1926, the 
property wae inherited by Shiva’s sister 
Avadi. There were two widows of two 
pre-deceased collaterals, one of whom had 
adopted a son in 1927. It was held that 
though the adoption was valid, it could 
not divest the estate which had already 
vested in the sister. The point in this 
case would, therefore, be covered by that 
authority. 

But it has been urged by Mr, Thakor 
for the respondent: plaintiff that the case 
before the Full Bench is distinguishable 
on the facts and that that decision in any 
event is not an authority for deducing the 
principle which may logically follow from it. 
It is pointed out that the last surviving 
male coparcener in that case was a 
collateral of the father of the adopted boy, 
that the question there was of divesting 
the heir of that collateral, and that therefore 
the ratio would not apply to this case 
where the persons concerned are the father, 
son, grandson and the widows of the frst 
two and not distant agnates. It is argued 
that the rule in Balu Sakharam v. Lahoo 
Sambhaji Tetgura (||, affecting devolution 
of the property couldenot properly he 
applied to this case consistently with the 
recognized principles of Hindu Law. The 
argument is principally based upon the 
doctrine of spiritual benefit. It is said 
that if the oblation theory were accepted, 
aad the relative efficacy of adoption on the 
religious side considered an important, if 
not the sole test of the validity of adoption? 
the merits of a daughter-in-law's adoption, 
would have to be judged independently of 
the considerations which weighed in Balu 
Sakharam v. Lahoo Sambhaji Tetgura ‘1), for 
the grandson iseable to offer direct oblations 
.to the last male-holder, his grandfather 
which would not be possible in the case 
of a collateral. Mr, Thakor has also con- 
tended that in this payticular case it cannot 
properly be said that there was a termina- 
tion of the co-parcenary on the death of 
Pandurangrao, the father, either actually or 
fictionally,s0 long as the widows of both 
the father and son were alive, who could, 
by adoption, revive the co-parcenary. The 
latter argument is based upon the observa- 
tions in Pratapsing Shivsing v. Agarsinghji 
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Raisinghji: (2), to the following effect (p. 107*) 


“Again, ib is to be remembered that an adopted 
son ig the continuator of his adoptive father’s line 
exactly as an aurasa son,and that an adoption, so 
far as the continuity of the line is concerned, has 
a retrospective effect: whenever the adoption may be 
made, there is no hiatus in the continwity of the 
line. Infact, as West and Buhler point out in their 
learned treatise on Hindu Law, the Hindu lawyers 
do not regard the male line to be extinct or a 
Hindu to have died without male issue until the 
death of the widow renders the continuation of the 
line by adoption impossible.” 

Notwithstanding those remarks which 
were referred to in argument before tha 
Fall Bench, it was assumed that the 
co-parcenary was extinguished upon the 
death of thesurviving co-parcener. There 
is no dissentient note in the differing 
judgment of Rangnekar, J., and I think 
it is not open to us to raise the same 
question over again. The test laid down 
of the termination of the co-parceniry is 
the death ‘of the last male co-parcener 
except when a widow of a deceased 
co-parcener is enceinte and a posthumous 
son was born. On the facts, therefore, the 
argument cannot be upheld. 

As regards the cther line of argument, 
it is true that the Full Bench was 
dealing with the case of collatgrals, and 
the question is whether that fact would 
take this case out offhe ruling. It seems 
to me that ths doctrine of spiritual benefit 
has its limitations. There is no authority 
for the view that the quality of spiritual 
benefit or efficacy should be the determining 
factor. As pointed out upon the authorities 
by Rangnekar, J. in Balu ` Sakharam v. 
Lahoo Sambhaji Tetguru (1), spiritual efficacy 
is not the sole test, although a primary 
consideration It is doubtful whether 
the benefit which a grandson would 
confer on the grandfather could not be 
conferred by a collateral. In practice the 
entire pinda or cake is offered directly 
tothe three immediate paternal ancestors. 
The wipingsor lepa are offered to the 
three paternal ancestors next above those 
who receive the cake, and libations of water 
are offered to paternal ancestors ranging 
seven degrees beyond those who receive 
the lepa. Mr. Thakor’s argument is 
that shradha can only be performed by 
the grandson of his grandfather, by 
offering the entire cake or pinda, and 
tbat therefore in this case he would be 
directly ccnferring spiritual benefit on 

(2) 461 A 97; 50 Ind. Cas. 457; A IR1918 PO 192 
43 B 778; 36 M LJ 511; 17 A L J 622; 21 Bom. LR 
496;1 OP L R(P O) 39; (1919) MW N 313;10L W 
339; 24 O W_N 57; 27M LT 47(P 0). ` 

“Page of 461, A.—[Ed.] mele ë 
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the last male co-parcener. The “true 
import of sapinda relationsnip has ap- 
parently not been kept in view by some 
of the writers in dealing with matters of 
affinity “without reference to the capacity 
to offer religious oblations. That fact has 
perhaps inspired this argument. We are 
not referred to any authority showing that 
in the absence ofa son or grandson the 
other sapindas or agnates cannot offer 
directly the fragments of the pinda or 
the entire pinda or that the efficacy- of 
the pinda or lepaor “libation” offered 
by one is greater than that ofthe other. 
Mayne (Edn. 7, p. 679) in relation to the 
Bengal School has made reference in a 
“note” to the following text from Baudha- 
yana (îi. 5, 11); 

“Relatively to mourning, marriage and the like, 


those, too, that partake of the remnants of oblations 
are denominated sapindas.” 

Mr. Colebrooke invariably translates the 
word sapinda bythe phrase ‘connected 
by funeral oblations.’ Considerations of 
propinquity, from the point of view of 
inheritance do not, in my opinion, apply 
to the same extent when dealing with the 
capacity jo offer funeral oblations. Golap- 
chandra Sarkar Sastri in his treatise on 
Hindu Law, Edn. 7,-at p. Y4, points out 
the difficulties of the oblation theory 
followed on account of the judicial gloss 
on the texts.and has expressed his opinion 
thus (p. 193): 

“It is erroneous to suppose that thelaw of adop- 
tioh owed its origin to the doctrine of spiritual 
benefit conferred by sons...On the contrary, the 
doctrine of spiritual benefit seems to have been 
invoked forthe purpose of discouraging the insti- 
tution of subsidiary sons...If one carefully reads the 
passages of the Smritis, extolling the importance of 
sonsin a spiritual point of view, he will find that 
they all relate primarily tothe real legitimate sons, 
and not to the secondary sons,” 

To introduce an innovation of the kind 
urged before us into the complications of 
the law of adoption must necessarily 
occasion more harm by its novelty. So 
far as the question of devolution of 
co parcenary property goes, upon the death 
ofthe last male co parcener, in the event 
of adoptiog by a widow of one of the 
deceased co-parceners, the rule laid down 
by the Full Bench in Balu's case (1) must 
now be regarded as-settled law and should 
be followed evenif it were possible to 
question the principle or policy of the 
rule. New and unusual distinctions are 
necessarily dangerous. Periculosum est 
res novas inusttatas inducere. 

The case in Shri Dharnidhar v. CHinto 
(3), is practically om all fours with the 

(8) 20 B25 
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present one. There, one Dharnidhar died 
childless leaving three widows and a 
daughter in-law Venubai, the widow of a 
pre-cleceased son Chintaman. His estate 
wastaken by his widows and ultimately 
became vestedin thelast surviving widow 
Laxumibai. Whilst she was yet alive 
and in possession, the danghter-in-law 
Venubai adopted ason. The adopted son 
filed a suit to recover a part of the estate 
which had gone out of the possession of 
Laxumibai onthe ground of his adoption. 
The Court held that the adoption by Venu- 
bai was illegal and had not the effect of 
divesting the grandmother of the estate 
which had come to her as the heir of her 
husband. Although on the first question 
as regards validity, in view of the decision 
in Balu Sakharam v. Lahoo Sambhaji 
Tetgura (1), the adoption must be treated 
as valid and the authority to that extent 
regarded as overruled, on the important 
question as tothe effect of the adoption 
upon the vesting of the property that 
decision seems to be in accord with 
Balu Sakharam v. Laioo Sambhaji Tetgura 
(1), Oandy, J. in the judgment of the Court 
based his decision on the following among 
other grounds (p. 258}*; 

“Strictly speaking (to adopt the language of the 
judgment of this Courtin Chandra v. Gojarabat (4) 
at p,471})...according to the view taken by our Courts, 
there was at Dhbarnidhars death no undivided 
family remaining intogwhich an adopted son could 
beadmitted by virtue of his adoption. Therefore 
even if Laxumibai assented to the adoption of 
plaintif by Venubai, the plaintiff's claim would not 
stand against the rights of Dharnidhar's col- 


laterals who come in now that Laxumibai has 
died.” 


‘hat reasoning is consistent with one of 
the propositions enunciated by tue majority 
of the Full Bench in Balu’s cas2 (1), Ordi- 
narily Anandibai, the widow of the last 
surviving co parcener, was the only widow 
competent to adopt and transmit the pro- 
perty. Butitisurged that her power to 
adopt was at an enu eveg aller she had 
succeeded to tue estate of ner husband as 
his heir because there was the son's widow 
capable of continuing the line. ‘The argu- 
ment which was not seriously pressed is 
perhaps based upon®a passage in the 
judgment cf the Privy Council in Amaren- 
dra Mansingh v. Sanatan Singh (5;- ‘Their 

(4) 14 B 463. : 

(8) tO 1 A 242; 143 Ind, Was, 441; A I R1933 P O 155; 
12 Pat. 632; Ind. Rul, 1933) P O 168; 370 WN 93x; 
(1233) MW N 769, 33 LW 1; 65M be 2,14 PLT 
3¥9; (19338) A LJ 710; 57 O L J 593; 85 Bom, LR 859 
(P 0). 

ee TEN 
*Page of 20 B.—| kd] 
Page of 14 B,— Ed.) 
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Lordships in dealing with the powerof a 
widowed mother to adopt during the life- 
time of the daughter-in-law who had 
succeeded to the inheritance on the death 
of her husband, the last surviving male 
co-parcener,made the following observations 
(p. 256*) : 

“It being clear upon the decisions above referred 
to, that the interposition of a grafidson, or the 
son’s widow, brings the mother's power of adoption 
to an end, but that the mere birth of a son does 
not do so, and thatthis is not based upon a question 
of vesting or divesting of property, their Lordships 
think thatthe true reason must be that where the 
duty of providing for the continuance of the 
line for spiritual purposes which was upon the 
father, and was laid by him conditionally upon the 
mother, has been assumed by the son and by him 
passed onto a grandson orto the son's widow, 
‘the mother's power is gone. Butif the son die 
himself sonlesg and unmarried, the duty will still be 
upon the mother, andthe power in her, which was 
mecessarily suspended during the son’s lifetime, will 
eviye." | 

Those observations do not apply to a case 
where the estate has vested in the mother- 
in-law to the exclusion of the daughter-in- 
ilaw. I think, therefore, there is no good 
reason for not following the principle of the 
‘decision in Balu Sakharam v. Lahoo 
Sambhaji Tetgura (1). The adoption of the 
iplaintiff, though valid, cannot have the 
‘effect of divesting the property vested in 
ithe appellant. Consequently we think 
‘that the lower Oourt’s decision in that 
respect canndt be maintained. Accordingly 
‘the appeal must be alloyed, the decree of 
ithe lower Court reversed, and the 
rplaintiff’s suit dismissed with costs through- 
tout. 

8. 
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Appeal allowed. 
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HARRIES, C.J. AND AGARWALA, d. 
Shaikh REYASAT AND OTARRS 
— DREÊNDANTH— A PPELLANTS 
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Limitation—Amendinge Act shortening period of 
limitation but giving time between passing of Act and 
its coming in furce, for bringing suit ajfectgd by new 
Act—Such suits not brought within such period, if 
barred—Institution of suit — Statute of limitation 
applicable is one in force at date of institution of suit 
and not one in force when cause of action accrued— 

Interpretation of Statutes, 
Where ifan Act amending and shortening a period 
of limitation, a period of time is given between the 
assing of the Actand the date upon which it is 
intended that it should cume into force, such an Act 
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must he given a retrospective effect. The Legislature 
have given all persons affected by the Amending Act 
a period oftime to bring their suits, the causes of 
action of whichaccrued before the Amending Act 
came into forceand which would otherwise be barred 
underthe Amending Act. If suits are not brought 
within such period, then the amending stdtute must 
bs held to bar them. Rameshwar Prasad Singh v, 
Manger Kahar (1), approved. Badri Narayan Singh 
v. Ganga Singh (2), discussed. [p. 417, cols, 1 & 2.] 

[Oase-law discussed]. 

The Law of Limitation being a branch of the adjec- 
tival law, the statute of limitation applicable toa 
particular suit or legal remedy is that which isdn 
force at the date when the suit is instituted or the 
remedy is sought and not the statute which was in 
force at the time of thetransaction or vesting of the 
cause of action on which the suit or remedy is based, 
Soni Ram v. Kanhaiya Lal (6), reliedon, |p. 417, col. 


C. A. from the appellate decree of the 
Additional District Judge, Gaya, dated 
August 26, 1936. 

Saiyid Naqui Imam, Messrs. M. Rahman 
and S. M. Siddique, for the Appellants. 

Mr. Sarjoo Prasad, for the Respondents. 

Harries, C. J—This is a defendants’ 
second appeal against concurrent decrees 
of the Courts below decreeing the plaintifs’ 
claim for arrears of bhaoli rent due for the 
years 1339 to 1312 Fasli. It was contended 
inter alia on behalf of the defendants that 
the claim was barred by limitatién. Both 
the lower Courts, however, came to the 
conclusion that the suit was not barred and 
accordingly decreed the plaintiffs’ claim in 
full. Before us it has been contended by 
the appellants that the claim for rent with. 
respect to the years 1339 and 1340 Fasli 
is barred by time, though it is conceded 
thatno such defence can apply to the 
claim for rent due for the years 1341 and 
1342 Fasli. Previous to the year 1934, a 
landlord had three years in which to bring 
his suit. The matter was governed by 
8. 184 and Sch. III, 2 (b) (ii), Bihar Tenancy 
Act. Inthe year 1934, an Amending Act 
was passed and this period of three years 
was reduced toone year. The time from 
which the period began to run was the same 
in both these Acts, namely, the last day of 
the agricultural yearin which the arrear 
fell due. The Amending Act of 1934 re- 
ceived the assent of the Governor-General 
on November 14, 1934, and it was provided 
that it should come into force at such time 
as was provided by an order to be made 
under the provisions of the Act. By an 
order made under the Act this provision 
Telating to limitation came into force on 
June 10, 1935. It is clear, therefore, that all 
perscns in this province were given a period 
from November 14, 1934, to June 10, 1935, 
to bring their suits, which, if not brought 
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within that period, would be barred by the 
Amending Act. 

It has been argued by Mr. Naqui Imam 
on behalf of the defendant-appellants tnat 
this Amending Act applied to all suits 
instituted after June 10, 1935, whether the 
cause of action had accrued or not before 
that date. On behalf of the respondents 
it has been contended that this Amending 
Act of 1934 cannot have the effect of taking 
away rights which had accrued before that 
Act came into force. This case came first 
before a single Judge who has referred 
it to a Bench, because there is a conflict 
of opinion concerning the matter in this 
Court. In Rameshwar Prasad Singh v. 
Manger Kahar (1), Rowland, J. hetd that 
where a statute introduces a shorter period 
of limitation, suits instituted after the 
amendment in respect of cause of action 
accruing beforesuch amendment will be 
governed by the amending law, the rule 
ordinarily applicable being the law which 
isin force at the time of the institution 
of the suit, and this principle will apply 
especially where there is an interval of 
time between the passing of the new Act 
and its egming into force. Consequently 
the shorter pericd of limitaticn of one year 
will apply to a suit dor produce rent, the 
cause of action for which accrued before 
the passing of the 1934 Act amending the 
Bihar Tenancy Act. This is a case upon 
the statute with which we are now con- 
cerned. Kowland, J. stresses the fact that 
there was an interval of time between the 
passing of this Amending Act and the 
date upon which it came into force. In 
Badri Narayan Singhv. Ganga Singh (2), 
another case on the effect of this Amending 
Act, Courtney Terrell, O. J. came to a differ- 
ent conclusion. He held that anew law 
ought to be construed so as to interfere as 
little as possible with vested rights, and a 
statute is, therefore, not to be construed 
with greater retrospective operation than 
ite language rendered necessary. Accord- 
ingly he held that the shorter period of 
limitation of one year as embodied in the 
new Bibar Tenancy Act was not applicable 
toa suit for produce rent, the cause of 
action for whicn had accrued befure the 
passing of the new.Amending Act. there 
ean be no question whetner that this case 
is in direct conflict with the case decided 
by Rowland, J. It is clear, however, from 


(1) 18 P L T 193; 169 Ind. Cas. 78; A I R1937 Pat. 
811; 3 BR 534; 9 R P 524, 6 

62) 18 P L T 381; 171 Ind. Cas. 953; A I R 1937 Pat, 
605; 4 B R88; 19 R P 268.6 
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Oourtney-Terrell, O. J.’s judgment that it 
was not present to his mind that there 
was an interval of time between tue passing 
of the Bibar Tenancy Amending Act of 
1934 and the date upon which it came into 
force, namely, June 10, 1935. At p. 7344 
he observes : 

“Applying these principles of construction to the 
Bihar Tenancy Actand tu cue facts of this case, it 
becomes manifest that the period of limitation pres- 
cribed has not affected the vested right of the 
Plaintiff who formally proceeded to sue in respect of 
the year 1340; and indeed upon general principles of 
justice this view has the further justification that 
by the simethe Act was published, that is to say, 
on November 14, 1934, the period of limitation which 
the Judge has held to be applicable would have 
already expired, with the result that the plaintiff's 
right of action would have been destroyed without 
notice to him.” 

In short, it is clear that the late learned 
Chief Justice was of opinion that the 
Amending Act of 1934 put an end to land: 
lords’ rights the moment it was passed, 
though clearly this was not so. In my 
judgmeat, thie case, Badri Narayan Singh 
v. Ganga Singh (2), is no authority on the 
facts of the present case, because the learn- 
ed Chief Justice wrongly assumed that the 
Amending Tenancy Act came into force 
on the day upon which it was passed. The 
point under consideration was considered 
at considerable length in Manjhoori Bibi 
v. Akel Mahomed (3). In that case the 
Statute which amended the Law of Limita- 
tiou came into force immediately. The learn- 
ed Judges of the Calcutta High Gourt held 
that sucha statute had no retrospective 
effect and could not affect rights which had 
become vested before it was enacted. 
Mookerjee, J. observed : 

“In my opinion, the cardinal and fundamental 
point in the case before me is that the Eastern 
Bengal and Assam Tenancy Amendment Act of 1908 
game into operation the very moment it became 
law: consequently, if it were taken to affect pre- 
existing causes of action, the effect would be abso- 
lutely to bar at once all actions where the cause of 
action had accrued more than the limited time þe- 
fore the statute was passed," 

A litle later in his judgment he observe 
ed : 

“On the other hand where a new statute of limi- 
tation reduces the time pieviously allowed for com- 
mencemeng ofthe suit, but does not come into opera- ' 
tion forthwith anu allows & reasonable time for the 
enforcement of existing causes of action, the Uourt 
will not hesitate to hold that the statute may affect 
causes uf action already accrued in the same manner 
as those accruing after its passage." 

lis cear irom tuese last observations 
that the learned Judge recognized that 
there was a great diflerence between a case 


5 (3) 17 C W N 889; 19 Ind. Cas, 793; 170 LJ 
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where a statute amending the law cf limi- 
tation came into force immediately and the 
case where a period of lima was given 
between the passing of the Act and the 
date upon which it came into force during 
which suits could be brought which would 
otherwise be barred by the Amending Act. 
This distinction has long been recognized 
in England and there appears to be no 
difference between the English Law and 
Indian Law upon this point. In Queen v. 
Leeds and Bradford Ry. Co. (4), a Beach 
consisting of Lord Campbell, CO. J., Wight- 
man, Erle and Crompton, JJ. had to con- 
sider the point which is now before us. 
A statute which did not come into opera- 
tion until six weeks after the date upon 
which it was passed provided that where 
no time was limited for making complaints 
or laying informations under Acts of Par- 
liament, such complaint should be made 
and such information should be laid within 
six calendar months from the lime when 
the matter.ofsuch complaint or informa- 
tion arose. The Bench held that this Act 
had a retrospective operaticn and invalidat- 
ed such an order where the complaint was 
not made witbin six calendar months from 
the time when thedamage complained of 
occurred, although the act complained of 
was committed before the Act came into 
force. At p,195* Lord Campbell, O. J. ob- 
served : 

“There is no doubt that i$ the subject-matter of 
complaint in thie case had arisen subsequently to 
the passing of the lland 12 Vict. c., 48, the provj- 
sion ‘contained in s. 11, would have applied. Then 
comes the question, whether the act has a retrospec- 
tive operation.. If the act had come into operation 
immediately after the time of its being passed, the 
hardship would have been so great that we might 
have inferred an intention on the part of the Legis- 
lature not to giveit a retrospective operation; but 
when we see that it contains a provision suspendiitg 
its operationfor six weeks, that must be taken as 
an intimation that the Legislature has provide 
that as the period of time within which proceedings 
respecting antecedent damages orinjuries might be 
taken before the proper tribunal. Had the time 
allowed been sixemonths, instead of gix weeks, it 
could hardly have been said that the act would 
not have applied to all cases happening before the 
Act was passed, and we cannot measure the inten- 
tion of the Legislature by the quantum ofthe time 
allowed. A certain time was allowed before the 
Act wae to come into opération and that removes all 


difficulty.” 

Wightman, Erle and Crompttn, JJ. 
agreed with this view. It may be observed 
that this case was overruled on ancther 


point in Rv. Edwards (5), but there can 


(4) (18583 21 LIMO 193: 16 Jur. 817, 
56 (1885) 13 Q B D 566;53 L J M C149; SILT 
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be mo question thatthe statement of law 
relating to the effect of an amending statute 
remained unaffected, In this case the con- 
struction placed upon the statute though 
fatal to the enforcement of a vested right 
by shortening ths time for enforcing it, 
did not in terms take away any such right. 
The Court appears to have thought that 
the general rule of construction against 
giving a statute a retrospective effect had 
only 8 limited application to cases such*as 
the one before us. The question of the 
effect of law amendiug period of limitation 
was also considered by their Lordships of 
the Privy Oouncil in Soni Ram v. Kanhaiya 
Lal (6). A suit was brought by the appel. 
lanton March 4, 1907, against the respond- 
ents forthe redemption of a mortgage, 
dated January 2, 1842, made between the 
respective,predecessors-in title of the parties 
and in which no date for redemption was 
specified. Acknowledgments of the mort- 
gagor’s right had been made by the widow 
and daughter of a former mortgagee, a pre- 
decessor-in-title of the respondents, which, 
the appellant contended, extended the pe- 
riod of limitation. Their Lordships held 
that the Law of Limitation applicable to the 
case- was not Act XIV of 1859, the law in 
force at the date of she acknowledgments, 
but Act XV of 1877, which was in force 
at the time of the institution of the suit. 
This case is not precisely in point; but 
it ig important because it recognizes that 
amendments of statutes dealing with limita- 
tion may well have a retrospective effect, 
though giving the statute such an effect 
would affect accrued rights. The point 
before us was considered by a Full Bench 
of the Qaleutta High Court in Gopeshwar 
Pal v. Jiban Chundra Chandra (7). The 
Fall Bench held that where the application 
of the provisions of an Amending Act 
makes it impossible to exercise a vested 
right of suit,the Act should be construed 
as not being applicable to such cases. It 
was, however, recognized that where a period 
of time elapsed between the passing of the 
Act and the date upon which it came into 
force, different considerations would arise. 
At p. 1141* it is stated: 

“Here the plaintiff at the time when the Amending 
Act was passed had a vested right ofsuit, and we 


see nothing in the Act as amended that demands 
the construction that the plaintiff was thereby 


(6) 35 A 227; 19 Ind. Oas. 291; 401A 74 LL ALJ 
389; 13M LT 437; 17 O WONG 91s) MW N 
420; 1 OLJ 488; 15 Bom. L R 489;925M LJ 131 
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-deprived of a right of suit vested in him at the 
date of the passing of the Amending Act. It is 
not (in our opinion) even & fair reading of s. 184 
and Sch. III, Bengal Tenancy Act, as amended to 
hold that it was intended to impose an impossible 
condition under pain of the forfeiture of a vested 
right, and we can only construe the amendment as 
not applying to cases where its provisions cannot 
ba obeyed. The law as‘amended may regulate the 
procedure in suits in which the plaintiff could 
comply with its provisions, but cannot (in our opinion) 
govern suits where such compliance was from the 
first impossible. The effect is to regulate not to con- 
fiscate. There are thus two positions: where in 
accordance with its provisions a suit could be brought 
after the passing of the amendment, it may be that the 
amendment would apply, but where it could not, 
then the amendment would have no application.” 


In the present case a suit, such as the 
present, could well have been brought after 
the Amending Act came into fcrce. In 
fact, landlords were given eight months 
in which to bring suits which would 
otherwise be barred by shoriening the 
pericd of limitation. On bebalf of the 
respondents reliance is placed upon the 
case in Chote Lal Nandkishore v. Tula 
Singh (8), in which it was held that 
s. 139 A, Chota N:gpur Tenancy Act, does 
not bar the institunon of a suit by a 
tenant against his landlord fcr possession 
in a Ciyil Court where the cause of action 
has arisen before the introduction of the 
said section by the Amending Act of 1920 
and the result of applying the new pro- 
visions would he to deprive the plaintiff 
of his right of action altogether. This 
case is no authority for the respondents. 
In the curse of the judgment, there is 
nothing to suggest that the learned Judges 
considered the effect of a period of time 
being given between the passing of an 
Amending Act and the date upon which 
it was to come into force. The Bench which 
decided this case, emphasised the rule that 
an Act shculd not be given a retrcspective 
effect unless its terms are clear, Accrued 
rights must be protected unless it was 
clearly the intention of the Legislature 
that such rights should be interfered with. 
There can be no doubt that such is a correct 
statement of the law; but where it is clear 
that the Legislature intended to take away 
accrued rights, then such an effect must 
be given tò the siatute. In my view where 
in an act amending and shortening a period 
of limitation, a period of time is given 
between the passing of the Act and the 
date upon which it is intended that it 
should, come into force, such an act must be 
given aretrospectiveettect. The Legislature 
have given all persons affected by the 
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Amending Act a period of time to bring 
their suits. If suits are not brought within 
such period, then the amending statute 
must be held to bar taem. Such is the view 
beld in English © urts and such is the 
effect of authorities in Courts in India. 

For the reasons which I had given, [ hold 
that the plaintiffs’ claim in the case for reat 
due for 1339 and 1340 Fasli was barred by 
limitation. I would, therefore, allow this 
appeal in pars and modify the decree of the 
Oourt below which must be a decree for rent 
due in 1341 and 1342 Fasli only. The damages 
must be calculated upon the rent due for 
those two years only. In all other respects 
the decree will remain unaffected. Bach 
party will bear their own costs of tnis 
appeal and of the proceedings in both the 
Oourts below. 

Agarwala, J.—I agree. The Law of 
Limitation being a branch of the adjectival 
law, the statute of limitation sapplicable 
to a particular suit or legal remedy is 
that which is in force at the date when 
the suit is instituted or the remedy is 
sought and not the statute which wus in 
force at the time of the transaction or 
vesiing of the cause of action on which 
the suit or remedy is based. if authority 
ig required for that proposition, it will be 
found in- the decision of the Privy Council 
in Soni Ram v. Kanhaiya Lal (6). Tuas 
was a suit instituted in 1907 for redemption 
of a mortgage. ‘The plaintiff sougat tomeet 
the defence of limitation by setting up 
certain acknowledgments and relied on the 
fact that they had been given when the 
Limitation Actof 1859 was in forca The 
defendants, on the other hand, contended 
that the suit was governed by the Limita- 
tion Act of 1877. Their Lordships of the 
„Privy Oouncil affirmed the view of the 
Hign Court of Allahabad that the Law of 


* Limitation applicable to a suit or proceed- 


ing is the law in foree at the date of 
institution of the suit or proceeding, unless 
there is a distinct provision to the contrary. 
A didiculty suggests itself wnea as in the 
present case, the period of limitation is 
shortened after the cause of action has 
arisen ad before a suit on that cause has 
become barred undet the unamended law. 

Such a case, which involved toe cən- 
struction of the statute with which we 
are concerned in the present appeal, came 
before the late Cnief Justice sitting singly 
in Budri Narayan Singh v. Ganga Singh 2), 
in Wuich hig Lordship held thatethe longer 
period of limitation applied, that is to 
say, that the amendment with which we 
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“are concerned i8 hot retrospective. A 
different view was taken- by Rowland, J. 
in Rameshwar Prasad Singh v. Mangar 
Kahar (1), where the distinction was 
referred to between a case where an 
Amending Act comes into force on the 
day on which it is passed and a case 
where there is an interval of time between 
the date on which the Act is passed and 
the date on which it comes into operation. 
In the case which came before the late 
Chief Justice, the opposite party was not 
represented and his Lordship appears nct 
to have noticed that the Amending Act 
did not ccme into operation immediately. 
In Gopeshwar Pal v. Jiban Chandra 
“Chandra (7), a Special Bench considering 
an amendment of the pericd of limitation 
provided in tke Bengal Tenancy Act which 
came into force as soon as it was enacted, 
observed at p. 1141* : 

4 “The law as amended may regulate the procedure 
in suite in which the plaintiff could comply with 
its provisions, but canxot (in our opinion), govein 
suits where such compliance was from the first 
impossible. The effect is to regulate not to con- 
fiseate. There are thus two positions: where in 
accordance with its provisions a suit could be 

' brought after the passing of the amendment, it may 
be that the amendment would apply, but where 


it could not, then the amendment would hare no 
application.” 


That appears to be in consonance with 
the law as stated in England by Lord 
Campbell, C, J. in Queen v. Leeds and 
Bradford Ky. Co. (4). The facts of that 
case weie that two Justices acting under 
statute Sand 9, Vict. c. 18 had awarded 
a sum of money to one Edmondson as 
compensation for damege done to his land 
by the construction of the defendant’s 
‘railway. The damage, in respect of 
which the ccmpensation “Had been awarded 
‘was done in 3846 and 1848. The com- 
plaint was made in 1850. In the meanwhilé 
the statute 11 and 12 Vict, e. 43 had beens 
enacted s. 11 of which provides that where 
no time is limited for making complaints 
or laying infcrmations under Acts of 
‘Parliament, such complaint shall be made 
and such jnformaticn laid within eix 
months from the time when the matter of 
such complaint or informaticn arceg. This 
statute did not comg into operation until 
six weeks after it had been paseed, that 
is ‘to say until October 2, 1848 ‘Tre 
questicn,; therefore, arose whetker the six 
months’ pericd of limitation prescribed by 
the latter Act operated to bar the claim 
made by Edmondson on the basis of the 
former Act. Lord Campbell, C. J. held 
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that the Act was retrospective in language 
which had been quoted in the judgment 
of my Lord the Onief Justice. 

8. Decree modified. 


SIND JUDICIAL COMMISSIONER'S 
, COURT 
Oriminal Appeal No. 280 of 1936 
April 23, 1937 $ 
Davis, J. O. AND Logo, J. 
Haji KHUDU AND ANOTHER— 
APPELLANTS 
versus 
EMPEROR— Opprositu PakTy 

Penal Code (Act XLV of 18€0), es. 299, 300— 
Whether offence is culpable homicide amounting to 
murder or not so amounting, how to be decided 
—Criminal trial—Revision—High Court, powers of 
—Cannot convert acquittal into conviction. 

Per Davis, J. C.—Generally spenking, the proposi- 
tion that murder is killing with the intention of 
killing or inflicting a fatal injury will cover 
broadly cls. 1, 2and 3 of s. 300, Penal Code, Cases 
under cl 4 of s. 500, Penal Code, are su rare that 
Judges can in each case wellrefer to the words of 
that clause and Illus. (d) as a sufficient guide. 
While deciding whether a particular offence is 
culpable homicide amounting to murder or not: 
amounting to murder, Sessions Judgese should not 
allow themselves to be confused by over-much 
analygis, but to turn to the words of the law them- 
‘selves. They should look at s. 500, Penal Code. If 
the killing comes within any onevof the four clauses, 
it is, exceptions apart, murder, lí on referring to 
s. 300, Penal Code, the Judge is of the opinion that 
the killing does not come within one of the four 
clauses he can then refer to s. 299, Penal Code. If 
the killing comes within the second part of s. 299, 
Penal Uode, that which relates to the intention of 
causing a bodily injury likely to cause death, it 
comes under s, 304, Part 1, and if there is no inten- 
tion but only knowledge, that is to say, if there is 
no intention to cause deathora bodily injury likely 
to cause death, but only knowledge that death is 
likely to be caused, the offence ig unders, 304, 
Part. 2, Penal Code. Cases under the exceptions to 
8. 300, Penal Code will fall under s. 3V4, Part 1, 
[p. = 22, col. 1) 

In murder cases, asin other cases, a man’s inten- 
tions are to be judged by his acts in relation to the 
surrounding circumstances, but the provisions of the 
law of culpable homicide in India are merciful, The 
burden ot proof in these cases, as in other cases, 
lies on the prosecution, and the distinction between 
“knowledge” and “intention” made ins. 299, Penal 
Code, and again in 8.3043, Penal Code, in Parts 1 and 
2, allowsthe Judge, when he thinks thè prosecution 
have proved not intention but only knowledge to 
convict of the lesser offence. The intention of the 
accused should be judged at the time of striking the 
blow, which is the material time, but not at the time 
they left the house, which is not the material 
time. 

Fer Lobo, J.—lf Judges would lay more eto phasis 
on the wording of the sections themsefves and less on 
judicial pronouncements, which are almost invariably 
colouxed by the facts of the particular case; there 
would beno room for confusion, lf dqath “is caused 
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‘by an act done with the intention of causing death 
or done with the intention of causing a fatal fojury, 
the offence is murder and is covered by cl. 1 orcl. (3) 
ofs. 300, kenal Code. Clause 2 of s. 200, Penal Code, 
is clearly intended to cover what may conveniently 
be classified as “spleen cases” such as are referred to 
in Illus (b) to s. 310, Penal Code, A case under 
cl. 4 of s. 300, Penal Code, is very unusual and 
Illus, (d) is a sufficient indication to what class of 
cases it is intended to apply. Ordinarily, there- 
fore, the exceptions to s, 300, apart, the test to 
be applied in any particular case of culpable 
homicide is whether the intention specified in 
cle (1) or cl. (3) of s. 300, is established on the 
evidence and circumstances. If it is, the offence is 
murder: if it is not, the offence is culpable homicide, 
If the offence is culpable homicide and the “offender's 
intention was to cause such bodily injury as is 
likely to cause death (secondly of defiuitionin s. 299, 
Penal Code) the offence is punishable under Part 1 
ofs, 301. If the offender had not such intention 
but had knowledge that his act was likely to cause 
death, (thirdly of definition in s. 299), the offence is 
punishable under Part 2 of s. 304. 

Held, on facts that the offence was clearly one of 
culpable homicide amounting to murder and fell 
under s. 300 “Thirdly”. Reg. v. Govinda (8) and 
Mahomed Hassan v. Emperor (4), commented upon. 

A High Court cannoteven in revision convert an 
acquittal, even what has been called a “partial ac- 
quittal” intoa conviction. Kishansingh v. Emperor 
d), followed. 


Cr. A. against conviction and sentences 
passed by, the Additional Sessicns Judge, 


Hyderabad (Sind), dated October 20, 
1936. . 

Mr. D. N. O'Sullivan, for the Appel- 
lants. 

Mr. Partabrai D. Punwani, for tke 
Crown. 

Davis, J. C.—The two accused in this 
case, Hajı and Faizu, have been con- 
victed of an offence under s. 304 (1), 


Indian Penal Code, by the Additional 
Sessions Judge, Hyderabad, and sen 
tenced to seven years’ rigorous imprison- 
. ment each. One Mahmood wko was tried 
with them was acquitted. The appelianis 
were also charged with kidnapping, and 
both were acquitted on these charges. 

The case for the prosecution is that Faizu 
_ was in love with one siani, the grand- 
daughter of one Tillu, whose wife 
Musammat Dhano was killed aud some 
twenty days before the offence Siani had 
Tun away with Faizu, but she was brought 
back and betrothed to a cousin, She was 
in fact sitting in vanah preparatory to 
the marriage when, on April 13, 1936, 
about noon, Faizu, accompanied by Haji 
and Mahmood, came to the house. 
Mahmood remained waiting cutside the 
hedge while Palen and Haji went inside 
to fetch the girl, But Musammat Digno, 
the girl's grandmother, resisted and ske 
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was cut down by Faizu and Haji with 
axes: the girl Siani was accidentally 
injared in the struggle but seeing the 


harm they had done, the appellants fled. 
But Tiliu, wro had gone that day to feich 
a goat, returning about that time saw the 
appellants, and Sumri, Siani’e sisier, a 
little girlof nine, who was playing near, 
saw Manmood outside the hedge and heard 
the cries and went and fetched her father 
Sodho who with his wives was working in 
the fields, Tillu went with Mirkhan, the 
Nekmard of the village, to Samrao, five 
miles away and made complaint, and at 
5 P. m.the Sub Inspector came to the village. 
Tne three accused were arrested by 
Mirkhan and produced before the Police 
at lle.m. that night. The case for the 
defence is that Siani in her attempt to go 
to her lover killed her old grandmother, 
and was struck on the head by Sodbo, her 
father, when on his coming to the house 
he found what sae had done. Now there 
is no doubt that Musammat Dhano was 
killed on the morning of April 13, 1936. 
‘The medical evidence shows in all eight 
injuries, three of which were sufficient in 
the ordinary course of nature to causa death. 
Thecase for the defence that Siani herself 
kuled her own grandmother is based 
merely upon hearsay statements made to 
the Police which are nct substantive evi- 
dence at all and the Judge has quite rightly 
pointed out that if he is to accept this case, 
witnesses must gointo the witness box to 
testify to it.. In my opinion, the case that 
Siani killed her grandmother is merely the 
result of the mischief of Mirkhan who has 
tried to save the accused. To Mirkhan’s 
mischief is, in my opinion, also due the 
fact that others besides Tillu and Siani and 
Sumri have not gone into the witness box 
to bring the criminals in this case to justice. 
The question then to be considered is whe- 
ther Masammat Dhano was killed by the 
two appellants. 

Now, the Advocate for the defence argues 
that the evidence of Tillu and Sumri cannot 
be relied on because as the Judge has 
rejected their evidence so far as Manmood 
is conceened, he should have rejected their 
evidence sofsr as the appellants are con- 
cerned. Further, he argues, Tillu and 
Sumri vere not present at the scene of the 
offence but came after, and he stresses 
the fact that the house of Tilluis close to 
the shtp cf Loung; villagers must have 
come when cries were raised, as hey must 
have been raised, and Siani herselt in ber 
statement unders. 164, Oriminal Procedure 
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Code, made to the Magistrate, shortly after 
the offence said: 

“On my cries Gulu, Shah Muhammad Shah Syed, 

Bhambho, Mir Muhammad Shah and several other 


persons ofthe village came. Thereafter my grand- 
father and after him my father came,” 


This statement is not of course substan 
tive evidence. but the learned Advocate 
argues that if the evidence of Tilin and 
Sumari is excluded, there remains the evi- 
dence of Siani, and on the evidence of 
Siani, no Court could convict. Now, I 
myself see no reason why the appellants 
should not be convicted on the evidence 
of Siani corroborated as it is by certain 
circumstances. The first report was made 
without undue delay. In that report Tillu 
mentions the name of the three accused; 
Faizu had a powerful motive to get the girl 
away. He had taken her once and had 
lost her. She was now about to be given in 
marriage to another. This time he would 
take no chances. The girl was watched, 
therefore he would go with companions. 
There are no reasons whatever why either 
Haji or Mahmood should be falsely implicat- 
ed. Tillu states in his first informatioa that 
he was returning about noon when from 
the distance of a survey number he saw 
the two appellants with axes and Mahmood 
on watch outside. He made this state- 
“ment in the presence ot Mirkhan. I do 
not think he would have dared to have 
made this statement if it was untrue, and I 
accept as substantially true the evidence of 
Tillu as corroborated by his first informa: 
tion. 

There is also no reason to disbelieve 
Siani. She was there, and though she may 
have wanted to go with Faizu, there is no 
reason to suppose she wanted her grand- 
mother’s death, and there appears to me no 
reason why, and no probability, that she 
would implicate Faizu and his relations 
falsely. Much was made in argument of 
the fact that Tillu in his first information 
said nothing of theinjury upon Siani bat 
this one point ts explained by the fact that 
he had seen his wife, as he said, red with 
blood, and the injury upon Siani’s head was 
a small matter compared with that: he 
did not believe iani was injured by her 
own father. I would not rely upon the evi- 
dence of Sumri. Her evidence may be 
true but she was confused in Court as in 
the circumstances is not surprising and 
even in her examination-in chief she says 
she didnot see Faizu and Haji. I think, 
however, the evidence of Tillu and Siani, 
corroborated asit is by all the circumstances 
of this case, is quite sufficient to justify the 
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conviction of Faizu aud Haji. I do not 
think the fact that Mahmood has been 
acquitted makes any difference, He is, in 
my opinion, lucky to get off. 

The question then to be considered is 
whether the appellants have been convicted 
under the right section. The loarned 
Advocate argues that the right section is 
s. 304, Part lI, Indian Penal Code. My 
opinion, however, is thatthe right section 
iss, 302, Indian Penal Code, but Govern- 
ment have not appealed against the 
acquitial of the accused of the offence under 
8. 802, Indian Penal Code, and there is now 
the authority of the Privy Council that a 
High Court cannot even in revision 
convert an acquittal, even what has been 
called a “partial acquittal” into a convic- 
tion: see Kishansingh v. Emperor (1) 
which overrules the case of this Court 
reported in Emperor v. Shahu (2), which is 
now no longer good law. It is perhaps as 
well tbat I should deal now with a question 
which appears to be a cause of great 
confusion to certain Judges, judging from 
judgments recently before me, the question 
of the difference between culpable homicide 
amounting und not ameunting go murder. 
That confusion appears to me ito arise 
largely from a misunderstanding of the well- 
known judgment cof Melvill,J., in teg. 
v. Govinda (3) at pp. 344-346*, followed by 
this Court as recently as ‘the case in 
Mahomed Hassan v. Emperor (4). Speak- 
ing for myself, though I share the respect 
with which the judgment of Melvill, J. is 
held by Judges of this Court, I do not find 
it particularly easy to understand. Indeed, 
I find the analysis of the law as set out in 
that judgment in tables, numerals, and 
letters somewhat confusing, and I gather 
what Sessions Judges want is not so much 
any further analysis of the law, as a work- 
ing rule for their guidance so that they 
Will not, as in this case, find accused guilty 
of culpable homicide not amounting to 
murder when in reality they are guilty of 
culpable homicide amounting to murder. 
For instance, in this case, an old woman has 
been killed in her own house by the two 


(1) 50 A 722; 111 Ind. Oas. 332; A I R 1928 PO 254; 
29 Or.L J §28;551 A 340; 5 O WN 911; 28 LW 
3956, (1928) M W N 749; 29 P L R575; 330W NI; 
480 L J 397; 30 Bom. L R 1572; 55 M LJ 786; 26 A L 
J 1099 (P 0) f 

(2) 208 L R 352; 97 Ind. Cas, 641; A I R 1927 Sind 
16; 27 Ür. LJ 1121, ° 

(3) 1 B 342. . ee 

(4) 28 S L R 358; 152 Ind, Cas, 271; A IR 1934 Bind 
aT (1934) Or. Oas. 1137; 36 Or. L 42237 R 
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appellants armed with axes when eshe 
attempted to prevent them from kidnap- 
ping her granddaughter. The medical 
evidence shows she had eight incised 
wounds. , Of these eight wounds, each of 
three was sufficient in the ordinary course 
of nature to cause death. There is no 
question here of any general or special 
exception. This being so, it appears 
difficult in the extreme to understand how 
the learned Judge did not find that an 
offence of culpable homicide amounting to 
murder was committed, but he does not so 
find and in these words; 

“Accused Haji and Faizu had not gone with the 
intention of killing Musammat Dhano or of causing 
such injuries to her as were sufficient in the 
ordinary course of nature to cause death. It is 
true that three ofthe injuries caused to Musammat 
Dhano were actually found by the doctor to be 
each sufficient in the ordinary course of nature to 
cause death. But in order that a case should fall 
under s. 300, Indian Penal Oode, it is not only 
necessary that injuries should have been sufficient 
in the ordinary course of nature to cause death but 
also that they should have been intended by the 
assailants to be sufficient in the ordinary course of 
nature to causa death. This is clear from the 
judgment of Melvill, J. in Reg. v. Govinda (3). 
I, therefore, hold that accused Haji and Faizu 
intended to cause such injuries as were likely to cause 
death andate therefore guilty under es. 30! (1)-34. 
Indian Penal Code.” 

of the 


He therefore sentenced each 
accused to seven years’ rigorous imprison» 
ment. On this passage, my first comment 
is that killing may be murder although it 
is not premeditated, and in order to 
determine the intention of the accused, it 
is not sufficient to Judge of the intention 
when the accused left their houses, but 
it is necessary to determine the inten- 
tion of the accused when they struck 
the fatal blows. Moreover, while the 
learned Judge has referred to the 
judgment of Melvill, J. it appears doubtful 
whether he had in his mind, when he wrote 
his judgment, a certain material passage 
in that judgment. For instance, Melvill, J. 
says: 

Practically I think it will generally resolve itself, 
into a consideration of the nature of the weapon 
used. A blow from the fist ora stick on a vital part 
may be likely to cause death: a wound from a sword 


on a Vital part is sufficient inthe ordinary course of 
nature to cause death.” 


In this case an old and defenceless woman 
was struck savagely with axes upon the 
head and neck. The vertebrae at the root 
and on the left side of the neck were 
fractured, there was a wound five inches 
long, deep tothe bone on the left side of 
the head. Applying then the test of the 
judgmént of Melvill, J. this old woman «vas 
not only killed but she was murdered. We 
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invite the attention of the learned Judge to 
Illus. (c) to s. 300, Indian Penal Code. But 
in the judgment of Melvill, J. in Reg. v. 
Govinda (3), appears a passage cited with 
approval by this Court recently in Mahomed 
Hassan v. Emperor (4), which, with the 
greatest respect, appears to me liable in 
the extreme to mislead, and which cannot, 
in my opinion, be supported by the words 
of s. 300, Indian Penal Oode itself, which 
are of greater binding force on Judges than 
any judgment. The passage is the passage 
where the learned Judge says: “If death is 
a likely result, itis culpable homicide; if it 
is the most probable result, it is murder.” 
The word ‘probable’ or rather one of its 
variations, occurs only in cl. 4 ofs. 300, 
Indian Penal Code, which is illustrated by 
Illus, (di to s. 300 as follows: 

“A without any excuse, fires a loaded cannon 
into a crowd of persons and kills one of them. A is 
guilty of murder, although he may not have had 
a premeditated design to kill any particular 
individual.” 

I imagine, instances of murder under 
‘Fourthly’ in s. 300, Indian Penal Code, are 
so rare that a general proposition based on 
this clause is of little assistance in decisions 
in murder cases which usually come before 
the Courts in India. Speaking for myself, I 
think a jury would probablv find tha expo- 
sition of the law set out in Reg, v. Govinda 
(3), somewhat difficult to follow, and aga‘n 
speaking for myself, when charging a jury 
in a murder case, I, have always said that 
“murder is killing with the intention of 
killing or causing a fatalinjary.” It may, 
of course, be said that this is merely saying 
the same thing twice over becanse unless 
the injury is fatal it does not cause death. 
Any one who intends to kill intends to 
cause 2 fatal injury, and though it appears 
only reasonable to say that any one who 
intends to cause a fatal injury intends to 
kill, yet Illus. (c) to s. 300, Indian Penal 
Code, makes a distinction. Bat generally 
speaking, the proposition that murder is 
killing with the intention of killing or in- 
flicting a fatal injury will cover broadly 
els, 1, 2 and 3 of s. 300, Indian Penal Cole. 
Cases under cl. 4 of s. 300. Indian Penal 
Code, ar% so rare that Judges can in each 
case well refer tothe Words of that clause 
and Illys. (4) as a sufficient guide. I there- 
fore advise Sessions Judges not to allow 
themselves to be confused by overmuch 
analysis, but to turn to the words of tke 
law themselves. They should look at s. 300, 
Indian Penal Code. If the killiag comes 
within any one of the four clauses, it is, 
exceptions apart, murder. They will bear 
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in mind that while cl. 3 to s. 300, Indian 
Penal Code, refers toa bodily injury suffi- 
cient in the ordinary course of nature to 
cause death, s. 299, Indian Penal Ccde, 
refers to bodily injury likely to cause death, 
and it is, I think. the uee of tte word “‘suffi= 


cient” in cl. 3 of s. 300, Indian Penal Ccde, 
and the word “likely” where it occurs for 


. the first time in s. 299, Indian Penal Code, 


that much of the difficulty in the interpre- 
tation of these sections arises. But if 
Judges will read carefully s. 300, Indian 
Peral Code, and give to the words there used 
their ordinary grammatical meaning, no 
difficulty should arise. If on referring to 
8. 300, Indian Penal Code, the Judge is of 
the opinion that the killing does not come 
within one of the four clauses, he can then 
refer tos. 269, Indian Penal Code. If the 
killing comes within the second part of 
s. 299, Indian Penal Code, that which relates 
to the intention of causing a bcdily injury 
likely to cause death, it comes under 
s. 304, Part 1, and if there is no intention 
but only knowledge, that is to say, if there 
is no intention to cause death or a bedily 
injury likely to cause death, but only know- 
ledge that death is likely to be caused, the 
offence is under s 304, Part 2, Indian Penal 
Code. If Judges will refer to s. 204, Indian 
Penal Code, they will see how in part 1, there 
is “intention”, and how in part 2 “inten- 
tion” is expressly-excladed, and the latter 
part of s. 304, Indian Peral Code, deals only 
with “knowledge”. Cases under the excep- 
tions to s. 300, Indian Pena] Code, will fall 
under s. 304, Part 1, Indian Penal Code. 
Speaking for myself, it is my opinion, that 
the general proposition set out in the judg- 
ment in Mahomed Hassan v. Emperor (4), at 
p. 365*, namely : 

“speaking generally, if the act must in all probabi- 
lity cause death, the offence is within s. 300, and 


if the act is only likely to cause (death), the offence® 
falls within s. 299,” 


is only likely to confuse. It is only neces- 
sary to point out that the words “in all 
probability” omy occur in cl. 4*of a. 300, 
Indian Penal Code, tke least used of all 
clauees of s. 300, Indian Penal Code, to show 
how confusing and misleading euch a 
general statement may be. The words of 
s. 300, Indian Penal Ocde, are plain and are 
there for all toread. If Judges read them 
carefully and intelligently, they will find it 
unnecessary to rely on general prcpositions. 

There can then, looking to the facts of 
this case, be no doubt that this old woman 
was murdered because the bodily injuries 
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interfded to be inflicted were sufficient in 
the ordinary course of nature to cause 
death. The offence would appear properly 
to fall under s. 300 “thirdly”, Indian Penal 
Cede In murder cases, as in oth r' case, a 
man’s intentions are to be judged by his 
acta in relation to the surrounding circum- 
stances, but the provisions of tue law of 
culpable homicidein India are merciful. The 
burden of proof in these cases, as in other 
cases, lies on the prosecution, andthe dis- 
tinction between “knowledge” and “inten- 
tien” made in s. 299, Indian Penal Code, 
and again ins. 304, Indian Penal Code, in 
Parts 1 and 2 allows the Judge, when he 
thinks the prosecution have proved not 
intention but only knowledge to convict of 
the lesser offence. I have, however, not yet 
come across a case wherea Judge has 
found thatea defenceless old woman who 
has been savagely cut on the head with 
axes and killed, has not been murdered. 
The learned Judge in this case appears to 
have fallen into an error when he judged 
the intention of the appellants not at the 
time of striking the blow, which is the 
material time, but at the time they left the 
house, which is not the materiale tire. | 
would therefore confirm the convictions 
and dismiss the appeak and as I think the 
sentences imposed are grossly inadequate, I 
order notice to issue upon the appellants 
to show cause why the sentences passed on 
them should not be enhanced. 

Lobo, J.—I concur with the learned 
Judiciait Commissioner that this appeal 
should be dismissed and that the con- 
viction of and the sentences impvsed on 
the appellants should be confirmed. [also 
agree to the issue of the notice upon the 
appellants proposed by the learned Judicial 
Commissioner. I would merely add a few 
words to that part of the judgment of the 
learned Judicial Commissioner which deals 
with es. 299 and 300, Indian Penal Code, 
and the differences between culpable 
homicide amounting and not amounting to 
murder. 

To my mind, if Judges would lay more 
emphasis on the wording cf the sections 
themselves and less on judicial pronounce- 
ments, which are almost invariably coloured 
by the facts of the particular case, there 
would be no-rcom for confusion. Sec- 
tion 299, Penal Code, defines ‘culpable 
homicide” and provides that culpable 
homicide, as defined, is in itself an offertce. 
Tbe reference to “culpable homicide” in 
the Spening sentence of s. 300, . Indian 
Penal Code, is to the definitign only. 
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death is caused by an act done with the 
intention of causing death or done with 
the intention of causing a fatal injury, the 
offence is murder and iscovered by cl. l 
or cl. 3 of s. 300, Indian Penal Code. 
Olause 2 ofs. 300, Indian Penal Code, is 
clearly intended to cover what may con- 
veniently be classified as “spleen cases 
such as are referred to in Illus. (b) to s. 300, 
Indian Penal Code. A case under cl. 4 of 
a. 300, Indian Penal Code, is very unusual 
and Iilus. (d) is a sufficient indication to 
what class of cases it is intended to apply. 
Ordinarily, therefore, the exceptions to 
s. 800, Indian Penal Code, apart, the test 
to be applied in any particular case of 
culpable homicide is whether the intention 
specified in el. lor cl. 3 of s. 300, Indian 
Penal Oode, is established on the evidence 
and circumstances. If it is, the offence is 
murder; if it is not, the offense is 
culpable homicide. The punishment for 
culpable homicide is provided for in s. 304, 
Indian Penal Code, and tha section makes 
a, sharp and clear distinction between 
“intention” and “knowledge”. If the offence 
is culpable homicide and the “offender's 
intention® was to canse such bodily injury 
as is likely to cause death (secondly of def- 
nition in s. 299, Indian Penal Gode), the 
offence is punishable under Part 1 of 
s. 304, Indian Penal Oode. If the offender 
had not such intention but had knowledge 
that his act was likely to cause death, 
(thirdly of definition in s. 299, Indian 
Penal Orde) the ofence is punishable under 
Part 2 of s. 304, Indian Penal Code. What 
both, the learned Judicial Commissioner 
and I aim at in this judgment is to provide 
a good working rule to the judiciary in 
this Province when dealing with cases in 
which the application of these sections is in 
question. Such a rule appears necessary 
judging from the number of judgments 
which come before the High Court betray- 
ing the existence of considerable confusion 
on these points in the minds of Sessions, 
Additional and Assistant Sessions Judges. 


D. Order accordingly. 


PATNA HIGH COURT 
Civil Appeal No. 220 of 1937 
January 12, 1933 
DHAVLE, J. 
SUKRA URAON—APPSLLANT 
A . versus 
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RESPONDENT © 10 . 
e Chota Nagpur Tenancy Act (V Tiofil908), s8.S£59, 
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Judgment-debtor will have saleable interest unless 
thika has ended—Permission under s. 210, if can be 
given impliedly. 

Unless a thika tenure comes to an end with the 
period for which arrears of rent had been decreed, 
the judyment-debtor has an interest which would 


prima facie appear to be saleable, ? 
Permission under s. 210 (2) is not a formal affair 


and cannot be given impliedly. 


O. A. from the appellate order of the 
Judicial Commissioner, Ohota Nagpur, dated 
June 28, 1937. 

Mr. L. K. Chhadhury, for the Appellant. 


Order.—The order of the learned Judi- 
cial Commissioner cannot be supported, 
The decree under execution was a decree 
for arrears of rent in respect of a thika 
tenure. The learned Judicial Commissioner 
observes that on this account the property 
was not saleable in any case. It does not 
appear why that should be so. Itis not 
stated anywhere that the thika came to an 
end with the period for which arrears of 
rent had been decreed, and unlessit did 
so, the judgment-debtors have an interest 
which would prima facie appear to be sale- 
able. In any case it is impossible to accept 
as correct the view of the learned Judicial 
Commissioner that the permission of the 
Deputy Commissioner under s. 210 (2) was 
a mere formality and should have been 
given as a matter of course, The section 
requires the permission of the Depnty 
Commissioner “granted for reasons to be 
recorded in writing” and this is sufficient 
to show that the permission is not a mere 
formality. That the Court did, at first, allow 
the execution to proceed is not a circum- 
stance on which any valid argument can be 
based, in view of the fact that the section 
requires permission with reasons recorded 
in writing. Nor is it clear that the learned 
Judicial Commissioner was right when he 
impliedly accepted the correctness of the 
decree-holder’s contention that if the exe- 
cution case be dismissed, his claim would 
now be time-barred. 

The execution-petition undoubtedly men- 
tions May 5, 1933, as the date of decree 
but the order of the Deputy Oollector gives 
September 5, 1935, a3 the date of the 


decree, and that is a gircumstance to which , 


the learned Judicial Commissioner has not 
referred at all. The decree itself is not on 
the record before me. The view that per- 
mission under s. 210 (2) is a formal affair 
and may be given impliedly is opposed to 
the wording of the section and must be 
reversed. The appealis allowed and the 
order of the Judicial Commissioner set aside. 
s. 2 Appeal allowed. 
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PRIVY COUNCIL 
Appeal from the Oourt of Appeal, Malta 
June 30, 1938 
Tar Lorp CHANOBLLOR (Lerp MAUGHAM), 
Visoounr Sankey, LoRD ÀTKIN, Lorp 
WRIGAT AND Ste SIDNEY Row att 
EDGAR SAMMUT AND ANOTHER— 


APPELLANTS 


versus 
STRICKLAND—Responpenr. 

Constitutional Law—Possessions — Responsible 
Government granted by Crown—Revocation by virtue 
of express power to that effect in grant—Crown, if 
has power to make laws for such possession even 
in absence of express reservation of such power in 
original grant—Ceded territories—Voluntary cession 
—Eoval Prerogative of Crown to legislate—“Cession”, 
if includes cases of valuntary cession by consent of 
people, 

As a general role, a grant of representative in- 
stitutions made without the reservation of a 
power of concurrent legislation precludes the exer- 
cise of the prerogative while the Legislative in- 
stitutions continue to exist and a power of revok- 
ing the grant . must be reserved or it will not 
exist. It cannot, however, be said that once such 
a grant is made, the Crown is immediately and ir- 
revocably deprived of its right to legislate by 
Letters Patent Ordinance unless there is an express 
reservation in the grant to that effect. Where, 
therefore, the grant of responsible Government is 
revoked by virtue of an express power contained in 
the grant, the Crown has a Royal Prerogative 


“power to legiclate for such possession by Letters 


Patent or Ordinance, even in the absence of express 
reservation in the grant. Campbell v, Hall (1), ex- 
plained. {p. 429, col. 2,] 

Even in the case of possession acquired by volun- 
tary cession like°Malta, the Orown is by virtuef'of 
Royal Prerogative prima facig entitled to legislate 
and the principle which excludes cases of settle- 
ment from Royal Prerogative hasno application to 
such a case. 

The word “cession “ is not restricted to cases 
where the possession was acquired either by cun- 
quest or by cession, but the word includes a volun- 
tary cession by the general consent of the people. 
Therefore, the division of ceded territories into two 
classes, those acquired by an act of cession from 
some sovereign power and those ceded by the gene- 
ral consent or desire of the inhabitants is not 
proper. 

The Attorney-General (Sir Donald Somer- 


ville, K. C.), Messrs. Kenelm Preedy and 
John Foster, for the Appellants. 
Messrs. Berri@dale Keith 
Salmon, for the Respondent. 
Lord Maugham.—This is an appeal 
from a judgment of His Majesty's 


and Cyril 


.Court of Appeal of Malta delivered on the 


March 4, 1938, reversing the judgment 
given on October 11, 1937, by the” Civil 
Court of Malta, First Hall. 

The appeal raises the question of the 
validity of a Customs duty imposed under 
an Ordinance made by the Governor of 
Malta, namely, the Ordinance No 27 of 
1936. The respondent, who was'the plain- 
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tiff im the action, raised the question by 
importing certain articles of the value of 
8s 9d. suitable for use in connection with 
Coronation festivities. The appellant, 
Edgar Sammut, a’ Collector of Caustems, 
exacted a duty on these articles in terms 
of the Ordinance 27 of 1936. This 
duty was paid under protest, and on 
April 21, 1937, the action was commenced, 
The trial Judge decided that the Ordinance 
was valid, but the decision of the Court 
of Appeal was to the contrary effect. Hence 
the present appeal. 

The nature of the dispute can be shortly 
stated. It was admitted by Counsel for the 
respondent in his learned argument that 
that Island of Malta (which for the present 
purpose includes Gozo) became a British 
Possession in the year 1813 under circum- 
stances which their Lordships will consider 
in a little more detail later. In the 
years 1849, 1887 and 1803 certain limited 
rights of administration were conferred on 
the inhabitants by Letters Patent and 
Orders in Council made by the Crown. In 
the year 1921 Letters Patent (to be ec ded 
for convenience the principal Letters 
Patent) we:e issued by His Majesty, dated 
April 14, 192), establishing in Malta a 
Legislature consistings of a Senate and 
Legislative Assembly to deal with local 
matters. The material section (s. 41) con- 
ferring the legislative p.wers on the Senate 
and Legislative Assembly began in the 
following ter-ns:— 

“Tt shall be lawful for Us and Our suc‘essors, 
by and with the advice and consent of the Senate 
and Legislative Assembly, subject to the provisions 
of these Our Letters Patent, to make Laws, to be 
entitled ‘Acts,’ for the peace, order, good govern- 
ment of Malta, with the following limitations, namely 
that the said power to make Laws shall not extend 
to matters (hereinafter referred to as reserved 
matters) touching the public safety and defence of 

~ Our Empire and the general interests of Our sub- 
jects not resident in Malta, or touching the general 
interests of Our subjects resident in Malta and the 
preservation and continuance of peace, order and 
good government therein in the event of such 
interests and such peace, order and good govern- 
ment being endangered, or the carrying on of res- 
ponsible; government under these Our Letters Patent 
being prejudiced, by reason of any grave emergency 
which the Secretary of State shall be satisfied has 
arisen and continues to exist within the Island, and 
(without prejudice to such general limitation) shall 
not extend to the following matters in particular or 
any of them.” : 

There followed a description of some 17 
matters which were so reserved, They includ- 
ed merchant shipping, external rada, immi- 
gration, coinage, and the appointment and 
remuyeration ot Judges of the superior 
Courts and the removal of such Judges 

, A : hee: i 
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Any law passed by the Legislature had to 
be presented for His Majesty's assent to 
the Governor, and express provisions were 
contained in relation to that assent and to 
the power of the Crown to disallow any 
law within one yearfrom the date of the 
Governor's assent thereof. By s. 68 there 
was reserved to the Crown “full power and 
authority from time to time to revoke, 
alter, or amend s. 4) and all other provi- 
siohs relating to reserved matters or 
Imperial property and interests, and also 
as. 40, 56,57 and 63” of the Letters Patent 
as the Crown might think fit. And further 
there was reserved to the Crown by the 
section “full power and authority from time 
to time to amend ‘s, 41 so as to provide 
that the establishment, discipline, control 
and administration of the Police or any 
particular matter relating to the subjects 
aforesaid or any of them.” should be a 
reserved matter. Section 40 related to the 
matter of language; s. 56 related to religious 
tolerance ; s. 57 (like s. 40) tothe matter 
of language; ands. 63 to the payment out 
of the Consolidated Revenue Fund of Malta 
of the reserved Civil List (which provided 
for Imperial services and the judiciary). 
Except as above stated the Letters Patent 
did not contain anye clause enabling tbe 
King to revoke or amend the same. 

It should be noted that under s. 41 the 
limitations on the power to make laws 
related to matters touching (amongst other 
things) the general interests of subject resi- 
dent in Malta, and to the carrying on of res- 
ponsible government under the Letters 
Patent in the event of such interest, and 
peace, order and gcod government beirg 
prejudiced by reason of any grave emergency 
which might exist in the Island; and that 
all provisions relating to “reserved matters” 
could be revoked, altered or amended. As 
regards the reservations, they were so 
extensive that the following description cf 
them given in a work of high authority 
seems to be correct. “Malta, acquired 
by cession, was long governed under a 
Orown Oolony regime, but in 1921 on the 
analogy of, the new Indian Constitution a 
complex system of Dyarchy was intrcduc- 
ed.” (Anson’s Law and Customs of the Con- 
a 4th Edn., Keith, Vol. I, Part II, 
74.) 

Separate Letters Patent also dated 
April 14, 1921, were issued constituting 
ofies of Gvernor and Commander-in- 
Chief., These were amended by subsequent 
Letters. Patent, dated August 9, 4930. 
If that year the Orown acting under s. 41 
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(above stated), and on the view of the 
Secretary of State that there wasa grave 
emergency, suspended the full operation 
of the constitution. After an enquiry by 
a Royal Commission, and subject to certain 
alterations by Letters Patent not material 
to the present purpose, responsible governs 
ment as regards local matters was restored 
by the Orown in 1932. Doubts as to the 
validity of certain Letters Patent relating 
to Malta, snbsequent tothcse above referred 
to, were removed by the (Imperial) 
Act, 1932. These Letters Patent and the 
Malta (Temporary Government) Order in 
Council, 1930, were declared to have been 
validly passed and to have been within 
the powers reserved to His Majesty. If 
any vestige of doubt could have previously 
existed as to the validity cof the principal 
Letters Patent, aud in the view of their 
Lordships there was none, it was removed 
by this Act. 

In the year 1933 it was again considered 
necesssry by the Crown to suspend the 
Constitation of Malta, and the existing 
Ministers were removed from office by the 
Governor. Doubts seem to have arisen as 
to the validity of this proceeding. and the 
Malta (Letters Patent, Act of 1926 was 
passed and received the Royal Assert on 
July 14, 1986. Bys.1 of this Act, it was 
previded as follows:— 

“The Malta Consitution Letters Patent, 1921, shall 
notwithstanding any limitation imposed by s. 68 
thereof, have effect as if there were thereby reserved 
to His Majesty full power to revoke or amend by 
any further Letters Patent any or all of the prz- 
visions of the Malta Oonstitution Letters Patent 
1921, as subsequently amended.” 

By the Letters Patent of August 12, 1936, 
His Majesty revoked the principal 
Letters Patent, and made provision for the 
government of Malta including the exercise 
of legislative powers by the Governor 
tinder s. 15 thereof. The section is in 
these terms: “The Governor may make 
laws for the peace, order and good Govern- 
ment of Malta.” By s. 17, there was 
reserved fo the Crown the (concnrrent) 
right, with the advice of the Privy Council, 
from time to time to make laws for the 
peace, erder and good government of 
Malta. The repeal# included several 
Letters Patent which were revoked without 
prejudice to anything lawful done there- 
under. The Letters Patent providing for 
the government of Malia and so repealed 
were the following:— 


l. The Malta Constitution? Letters 
Patent (the principal Letters 
Patent). 
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2, Tho Malta Constitution (Amendment) 
Letters Patent, 1933. 
3. The Malta Constitution (Amendment) 


Letters Patent, 1934. 
4. Letters Patent dated March 
18, 1936. 


Three Letters Patent constituting the office 
of Governor and Qommander-in-Ohief of 
Malta were also repealed, namely, Letters 
Patent, respectively, dated April 14, 1921, 
August 9, 1930, and August 16, 1934. 

The Governor then purported by Ordin- 
ance 27 of 1936 to impose customs duties on 
certain foreign articles imported into Malta, 
and it is not disputed that that Ordinance 
was within the powers purported to be 
conferred on the Governor by the Letters 
Patent of August 12, 1936. It is, how- 
ever, contended by the respondent that there 
was no power in the Orown on that dateto 
provide by Orders in Council or by Letters 
Patent for the government of Malta, or to 
confer op the Governor any power of 
making laws, except it may be in respect 
of the matters reserved to the Orown under 
the express provisions of the principal 
Letters Patent. It is not in dispute that 
those Letters Patent were validly revoked 
under the express power of revocation 
resulting from the provision in s, 1 of the 
Malta (Letlers Patent) Ast, 1936, and the 
effect of the contention of the respondent, 
if correct, is that since August 12, 1936, 
Malta has been devoid*of any legislative 
body. Tke question how far and to what 
extent certain of the provisions cf the 
Leiters Patent of August 12, 1936 (on 
this hypothesis) may be valid, as having 
been issued under the powers reserved by 
the principal Letters Patent and by the 
Malta Constitution Act, 1932, has not been 
investigated before their Lordships. 

The Judge in the First Hall (Dr. L. A.» 
Camilleri) after a careful consideration of 
the arguments decided in favour of the 
appellants. He held, first that Malta must 
be regarded as a colony acquired by 
cession; secondly, that a ceded colony is 
by common law prerogative of the Crown 
subject to legislation by Order in Douncil 
, or Letters Petent; thiydly, that ‘the revoca- 
tion of the principal Letters Patent of 1921 
not being in dispute, the rights of the 
Crown as regards legislation reverted to the 
position which had existed immediately 
prior to the principle Letters Patent being 
issued; and fourthly, that as the result of 
the revocation, the Royal Prerogative as 
regards legislation was fully restored and 
that the Letters Patent of Awgust 12, 1936, 
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were’ accordingly valid. The action wass 
therefore, dismissed with costs. 

In the Court of Appeal, a different view 
was taken. First, they were of opinion 
that Matla was not acquired by the Crown 
by cession, but by ‘‘compact” between 
the inhabitants an’! the Crown. Secondly, 
they held nevertheless that by ‘“‘uniformity 
of usage” from 1836, if not before the 
Crown had ecquired the right of legislat- 
ing for the inhabitants of Malta, and ac- 
cordingly tke contention that the Crown 
never had the right of legislating for 
Malta by Letters Patent prior to 1921 was 
rejected. Thirdly, they held on the authority 
of Campbell v. Hall (1), that by the grant 
of representative institutions by the prin- 
cipal Letters Patent, without reserving a 
power of revocation, the Royal Prerogative 
was irrevocably surrendered. Fourthly, 
that the revocation of the principal Letters 
by virtue of cl. 1 of the Malta (Letters 
Patent) Act, 1936, was insufficient to restore 
the prerogative right to legislate, or to 
confer a new right, since that clause did 
not contain any words conferring a right 
to legislate after the revocation. Finally, 
the Court held that the Royal Prerog tive 
which existed prior to 1921 having only 
been acquired us a® title by usage, it 
“evidently lapsed with the enactment of 
autcnomy and cannot be revived.” The 
appeal was accordingly allowed and judg- 
ment was given in favour cf the appellant. 
Their was no order as to costs. 

Before their Lordships the respondent 
not only supported the contentions on which 
the Court of Appaal decided the case, but 
further argued, (1) that the title of the 
Crown to Malta did not rest on cession, 
but ‘on the voluntary acceptance by the 
people cf Malta (allied with the Crown 
against France which had acquired 
sovereign authority), of British protection, 
and later of formal sovereignty’; (2) that 
such an acquisition of sovereignty con- 
ferred on the Crown no constitutional 
authority to legislate or to impose taxa- 
tion; (3) that the exercise of rights by the 
Crown involving power to legislate and 
tax was in law a mere usurpation; (4) 
that in any case the effect of the princi- 
pal Letters Patent was to extinguish all 
legislative and taxation authority, except 
in regard to those matters specially re- 
served: and (5) that power, to restore 
authority to the Crown in non-reserved 
matters could; thereafter be granted only by 
Parli&ment. ng: h 

(1) (1774) 1 Cowp. 204; 98 E R 1045. | 
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It should be observed at the outset that 
the question as to the extent of the Royal 
Prerogative in the case under coasidera- 
tion is a pure question of English Oom- 
mon Law, upon which the principles of 
Roman Law, which were invoked in the 
Court of Appeal, could have very little 
influence. The sovereignty of Malta ad- 
mittedly passed to the Crown not later 
than the year 1813. It is material to 
consider the circumstances under which 
this event took place in order to determine 
the extent of the Royal Prerogative at that 
time. The Maltese people are not unna: 
turally proud of their early history and of 
the fact that the title of the Orown to 
Malta is, as has been truly said, “the 
very reverse of a right of conquest”. It 
is not necessary to recapitulate the known 
historical documents, which are*set out in 
great detail in Hardman’s Hietory of Malta. 
It is sufficient tosay that their Lordships 
for the present purpose are content to 
accept 
position of Malta in the British Empire 
contained in the judgment of the Court of 
Appeal of Malta, delivered in the case of 
Strickland v. Galea on June 22, 1933, 
and cited in the judgments of the Trial 
Judge and of the Court of Appeal in the 
present case. Whatever may have been 
the juridical position in the period prior 
to 1813, when Malta was successively in 
the possessicn of the order of the Knights 
of St. John of Jerusalem, of the first 
French Republic (1798), of a number of 
victorious co-belligerents assisting the 
insurgent Maltese, of the King of the 
two Sicilies, of Great Britain (1801), of 
the Knights of St. John, and again of 
Great Britain, it is certain that in 1813 a 
decisive step was taken when Sir Thomas 
Maitland, on his arrival as Governor 
in Malta, published a Declaration in the 
mame and on behalf of King George IIL 
to the effect that the King had deter- 
mined “henceforth to recognise the people 
of Malta and Gozo as subjects of the 
British Orown and as entitled to its 
fullest protection.” To this was added 
the assurance that the King's intention 
was “‘to secure to the Maltese, in the fullest 
manner, the fres exercise of their religion, 
to maintain their ecclesiastical establish- 
ment, to introduce such ameliorations in 
the, proceedings of the Courts of Law as 
would secure to everyone the certainty of 
speedy and effective justice, and to make 
auch improvements in the laws them- 
selves as past experience or change of 
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circumstances might render necessary and 
advisable’. It may be noted that the last 
sentence certainly gives no support to the 


‘view that there was a promise, still less 


Taal 


“a pact”, which would involve the grant 
of representative institutions with sub- 
stantial law-making powers to the Mal'ese 
people. It must be borne in mind that 
tha population of the island was only that 
of a moderate town in England, that its 
size is about that of the Isle of Wight, 
and, that its people, however brave, could 
not have hoped to resist without assist- 
ance the attack of a first-rate power. Tt 
is clear that as a whole they welcomed 
the Declaration, though at this date Great 
Britain was still engaged in a life and 
death struggle witht Napoleon and the 
Battle of Leipzig had not yet been fought. 
A year later the Treaty of Paris (1814) 
was signed recognising the British claims. 
as regards Malta, and that treaty was 
ratified by the Congress of Vienna in 1815. 
Ever since that time Malta has been 
occupied by British troops and there has 
been a Governor in control appointed 
from Great Britain. It has become a 
British fortress of great strategical im- 
portance, a station for troops, and a first- 
class harbour for naval aud civil purposes. 
Tt seems to their Lordships that Counsel 
for the respondent was acting wisely when 
he admitted without hesitation that sinta 
1812 the sovereighty of the island had 
been in the Crown, and when he said 
little or nothing in support of the eon» 
tention set forth in the respondent’s Case 
to the effect that the subsequent exercise 
of.rights on behalf of the Crown was in law 
a usurpation. 

What then was the true nature of the 
title of the Crown to the sovereignty of 
*Malta? In answering this question it is 
important to bear in mind that we are 
considering a matter of substance rather 
than one of names or labels. The con- 
tention of the respondent” on this part of 
the case is founded on the proposition that 
the prerogative of the Crown to legislate 
by Orders in Council and Letters Patent 


for the Governmens of a possession 
(using the word in the widest sense), 
is réstricted to cases where the 


possession was acquired either by conquest 
or by cession, but the word cession is 
employed by the respondent in this con- 
nection in a limited sense so as fo exclude 
a voluntary cession by the general consent 
of the people. This involves the division 
of ceded territories into two classes, those 
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acquired by an act of cession from some 
sovereign power and those ceded by the 
general consent or desire of the inhabitants. 
Their Lordships must observe that there 
seems to be no authority in any case or 
recognised text-book on constitutional law 
for this distinction. The leading writers 
have always divided the possessions of the 
Crown outside the United Kingdom into 
those acquired by conquest, by cession, 
and by settlement. The statute law of 
this country has naturally been based on 
the same view. -The British Settlement 
Act, 1887, s. 6,defines “British Settlement” 
fcr the purposes of the Act as meaning 
“any British possession which has not been 
acquired by cession or ccnquest and is 
not for the time being within the jurisdic- 
tion of the Jegislature, constituted other- 
wise that by virtue of this Act or any 
Act repealed by this act, of any British 
possession”. The Foreign Jurisdiction Act, 
1890, s. 1, confers on the Crown in divers 
foreign countries jurisdiction in “the same 
and as ample a manner asif Her Majesty 
had acquired that jurisdiction by the 
cession or conquest of territory”. It can 
with difficulty be suppcsed tkat the legis- 
lature in these uses of the werd “cession” 
was employing it as referring only toa 
limited class of cessions. Moreover, the 
Act of 1857 (ss. 2and 5) empowered Her 
Majesty in Oéuncil in the widest terms to 
make laws and to make,galter, and revoke 
orders for the purposes of the Act in 
every settlement. If the contention as to 
the limited meaning of the word “cession” is 
correct, it would seem to follow that British 
possessions acquired by voluntary cession 
being therefore “British Settlements” are 
in several respecis in a less advantageous 
Position as between themselves and the 
Crown than possessions acquired by a formal 
cession from some independent sovereign 
with or without the consent of the people. 
It seems clear to their Lordships that in 
both these Actg the legislature js using 
“the word cession“ as including cases of 
voluntary cession, 

The text-books also use the word in the 
wider and general sense. The passage 
‘already cited from Asfson (4th Edn, Keith, 
Vol. If, Pt. ll, p. 74) is an example (see 
also Ibid, p. 61), and others could be found 
in the same work. It is needless to 
multiply instances, for until the present 
case no one seems to have distinguished 
or dividede cessions to the Crown in the 
way suggested. In Halsbury’s Laws of 
England, 2nd Edn., Vol, XI, tit., Dominons, 
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Colonies and Possessions, p. 11, will be 
found a list of 18 possessions of the Crown 
acquired by cession, including cases of 
cession by tribal chiefs; and it ig to be 
noted that ths learned author states 
that “Malta must be regarded as a cession.” 
(See also Halsbury, 2nd Edn., Vol. VI, 
p. 477.) 

It may be said with truth that cases of 
voluntary cession, that is, cession otherwise 
than from a Sovereign Power, are rare, 
and it is urged that the case has been 
neglected by text-book writers and not 
noticed by the Legislature. It seems right, 
therefore, to consider whether there is 
anything to support the respondent’s conten- 
tion on this point, based on the principle of 
constitutional law formulated in the general 
proposition that the Crown by virtue of the’ 
Royal Prerogative (apart from the effect of 
the British Settlements Act, 1887) is prima 


‘facie entitled to legislate for possessions 


acquired by conquest or cession, but is not 
so entitled in the case of ‘settlements. 
The line of distinction here has always 
been based on the circumstance that 
English settlers wherever they went carried 
with them the principles of English Law, 
and that English Ocmmon Law necessarily 
applied in so far as such laws were 
applicable to the conditions of the new- 
colony, -The Crown clearly had. no pre- 
rogative right to legislate in sucha case. 
Where, however, the te:ritory was acquired 
by cession or conquest, more particularly 
where there was an existing system of law, 
it has always been considered that there 
was an absolute power in the Crown, so 
far as was consistent with the terms of 
cession (if it was a case of that kind), 
to alter the existing system of law, though 
until such interference the laws remained as 


„they were before the territory was acquired 


by the Crown. (See Blackstone's Com- 
mentaries, 21st Edo, Vol. J, pp. 107, 108. 
It may be noted that the learned author 
refers to “conquered or ceded colonies” 
without any suggestion that the case of 
voluntary cession required separate con- 
sideration). Ir seems to their Lordships 
to be reasonably plain that the*principle 
which excluded cases of settlement from 
the Royal Prerogative has no applicatioa 
to cases where there has been a cession 
in the popular sense, whether with or 
without the assent of the inhabitants, and 
that there is no valid growd for the 
distinction suggested between the case of 
Maltaeand other cases Of cession i 
There remains, however, a second pointe 
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which was strongly argued on behalf of 
the respondent. It may be stated as 
ficllows:-If the Crown by an exercise of 
Prerogative has conferred representative 
institutécns on the inhabitants of a territory 
which has bean acquired by the Crown 
without however reserving, in addition to 
a power of revoking the Letters Patent or 
the Order in Council, a power of resume 
ing the Royal Prerogative of legislation, 
i it within the power of the Crown 
after the revocation to legislate for the 
territory ? The contrary is contended on 
behalf of the respondent. Itis suggested 
as a general proposition that, whenever 
responsible government is conceded by 
the Crown to a colony or possession, the 
Royal Prerogative to legislate by Letters 
Patent or Orders in Council comes to an 
end and is irrevocably lost or gurrendered 
by the Crown, unless a special reservation 
is made in the grant. It may be stated 
at once that there is no authority for this 
view, and that the statements in the 
text-books relied on in suppirt of it are 
capable of a different meaning. The case 
relied on is the well-known decision of 
Campbell v. Hall (1) (supra; where Lord 
Mansfield delivered the judgment, and 
this authority mauste ncw be considered. 
It related to the island of Grenada taken 
by the British arms in open war from the 
French King and surrendered upon 
capitulation. Letters Patent dated the 
March 26, 1764, ccmmissioned General 
Melville as Governor of Grenada. He was 
given power to set up a legislature as 
specified in a previous proclamation under 
the Great Seal, dated October 7, 1763, 
whereby (inter alia) the King had em- 
powered and directed the Government of 
Grenada by Letters Patent under the 
Great Seal to summon general assemblies 
of the representatives of the people of 
Grenada, so soon as the circumstances 
of the colony would allow, and with their 
consent to make laws for the public 
peace, welfare, and good government of 
the colony and its inhabitants. There 
had also, been a second proclamation of 
March 26, 1764, containing a recital ofa 
survey of the islands and their division 
into allotments, as an invitation to pur» 
chasers to come in and take up properties 
on terms specified in the proclamation. 
After these three instruments had been 
published, ° namely, on July 20, 1764, 
Letters Patent were issued purporting to 
impose. by virtue of the Royal Prerogative a 
duty of 44 per cent. on all sugars exported 
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from the island, in lieu of certain duties 
previously levied by the French King. 
The question wae whether these Letters 
Patent were valid. 

‘Lord Mansfield, in delivering judgment, 
said that upon full consideraticn the Oourt 
was of opinion that before the issue of the 
Letters Patent of July 20, 1764, the 
King had precluded himself from tLe 
exercise of a legislative autnor.ty over the 
island of Grenada. He then proceeded 
to consider the terms of the two pruclama- 
tions and after Lhis examination used these 
words (p. 213*) :— 

“We therefore think that by the two proclamations 
and thecommission to Governor Melville, the King 
had immediately and irrevocably granted to all who 
were or should become inhabitants, or who had or 
should acquire property in the island of Grenada, or 
more generally to all whom it miglt concern, that 
the subordinate legislature over the island should 
be exercised by an assembly with the consent of the 
Governor and Council, in like manner as the other 
islands belonging to the King.” . n 

He added tnat “through the inattention 
of the King's servants, inadverting the 
order in which the instruments should have 
passed" (that is, in issuing the Letiers 
Patent ofJuly 20, 1:64, after the Proclam- 
ation instead of before) “the last Act is 
contradictory to and a violation of the frst, 
and is therefore void.” It is plain that this 
authority is dealing only with a case where 
the Crown after having granted represen- 
tative institutions to the cofony was pur- 
porting to exercise by Royal Prerogative 
a concurrent right of legislation, though 
no such right had been reserved; and 
indeed Lord Mansfield found that there 
was language to be foundin the Letters 
Patent confirming the Proclamations 
showing that no such concurrent power 
was being reserved. 

It seems to their Lordships that this 
case in no way tends to support the 
respondent's present contention; and with 
all respect to the Oourt of Appeal they 
are unable to agree with their sta.ement 
that it is an established constitutional 
principle based on Campbell v. Hall (1) 
that the grant of representative institutions 
once made, the Crown is immediately 
and irrevocably deprived of its right 
to legislate by Letters Patent or Orders 
in Ceuncil, unless there is an express 
reservation of a right to that effect. The 
true proposition is that as a general 
rule sucha grant without the reservation 
of a power of concurrent legislation pre- 
cludes the exercise of the prerogative while 
the legislative institutions continue to 

*Page of (1774) 1 Cowp.—|[ Hd. 
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exist. Neris itin doubt that a power of 
revoking the grunt must be reserved or it 
will not exist. The statements made in 
text-books based on the authority of Compell 
v. Hall (1), properly understood, do not go 
beyond the decision, since they are not 
dealing with the hypothesis that the grant 
of representative institutions has been law- 
fully revoked. 

The Court of Appeal, however, lays 
stress upon an argument based upon 
what they call ‘the general and constant 
rule followed in the issue of instruments 
granting representative government to 
colonies and other possessions whenever 
it is meantto preserve the Royal Prero- 


gative.” There are, it is said, two 
Teservatiors, one, a reservation of 
full power to make Jaws as may 


seem necessary and so that such laws 
ehall be of the same force and effect as if 
the grant has not been made, and, two,a 
power to revoke, alter, or amend the grant. 
It is desirableto set cut an exemple of the 
asual form of such reservations, taking it 


. from the Malta Letters Patent of 1903: -- 


“Wehereby reserve to curselves, Our heirs and 
successors, Our undoubted right, power and autho- 
rity tomake, by and with the advice of Our Privy 
Oouncil all such laws for the peace, order and good 
government of Malta, us to Us, Our heirs and 
successors may seem necessary, and all such laws 
shall be of the sume force and effect in Malta as if 
these Letters Patent had not been made. As wedo 
hereby reserve to Ourselves Our heirs and succes- 
sors full power and authority from time to time to 
revoke, alter oramend these ®ur Letters Patent as 
to Us or Them shall seem meet." 

There can be no doubt-as to the meaning 
and effect of the second reservation. The 
Crown by virtue cf it can curtail or 
extend the powers cf the legislative 
body entrusted with law-making or 
administrative duties by the instrument 
in which the reservation is found. 
Since all such powers could be annulled, 
it is clear that there is no limit tc the 
right of curtailing cr extending the 
powers; and in efect this preserves the 
prerogative of making laws by alteration 
or amendment of the Letters Patent while 
they are still, at least to some extent, in 
force. If once they ure revoked. it ig urged 
that the Crown no lqnger has any right to 
make laws for the possession in question, 
unless the first reservation has been ¢nsert- 
ed as well as the second. It seems to their 
Lerdships that this is a misapprehension 
as tothe object of the first reservation. It 
is not degling mainly, if at all, with the 
reservation of a prerogative right after the 
Letters Patent have been revoked, but with 
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the reservation of a Concurrent right from 
the Start to legislate forthe peace, order 
and good government of the possession 
while the Letters Patent are in full force. 
This is plein from the context and from 
the phrase that the laws so madeg shall be 
cf the same force ‘‘as if these Letters Patent 
tad not been made". It may be added 
that there is a cogent reason for holding 
that the reservation has no application to 
the case where there has been a complete 
revocation of the Letters Patent because 
that would appear to postulate a reliance 
on a clause contained in tha instrument 
after the instrument itself had been 
annulled. 

Their Lordslips for these reasons have 
come to the conclusicn that neither the 
authority of Campbell v. Hall {1), nor the 
text-books on constitutional law, nor the 
argument based on the forms in use by 
the Crown in granting representative 
government to colonies and other posses- 
sions, can. be relied on as tending to estab- 
lish the proposition that after the revo- 
cation of the principal Letters Patent on 
August 12, 1936, the Crown was divested 
of all legislative authority in regard to 
Malta, except perhaps in regard to matters 
expres-ly reserved by the principal Letters 
Patent. The problem" which arises is to 
be solved by a consideraticn of the sur- 
rounding circumstances, some of them 
special to Malta as a fortress, by a careful 
examination of the nature of the matters 
which were entrusted in 1921 to the Senate 
and Legislative Assembly of Malta, and of 
those matters which were reserved to the 
Orown as touching the public safety and 
defence of the Empire, and the general 
interests of the King's subjects visiting or 
resident in Malta, and by asking the ques- 
tion whether it should be inferred that, if 
the Letters Patent were revoked, the in- - 
babitants of Malta were to be left without 
a legislature and without means of raising 
a revenue for essential local purposes unless 
and until Imperial Parliament should in- 
tervene. There might be matters urgently 
calling for the local administration of a 
Governor long before an Act of Barliament 
could be passed. Above all, it seems very 
unlikely that on instituting a complex 
system of dyarchy by -Letters Patent, it 
could have been intended that if that part 
of the law-making and administrative 
power which was being coptided*to a 
representative body came to an end, the 
Orown would be left in the enjoyment of 
truncated and mutilated powerg and with 
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no means of providing for the peace, order 
and good government of Malta. For ¢hese 
reasons their Lordships have come to the 
conclusion that there is no valid ground, 
either on principle or authority, for nolding 
that thee Royal Prerogative had been so 
far extinguished, when the principal Letters 
Patent were issued in 1921, that after they 
were revcked the Prerogative did not exist. 
The right to legislate in relation to local 
matters was doubtless suspended while the 
Létters Patent were in force for the reason 
indicated by Lord Mansfeld in the passage 
already quoted, namely, that so to legislate 
would be ‘contradictory to and a violation” 
of the instrument granting the powers; but 
there is nothing in it to preclude the exer- 
cise of the Royal Prerogative as soon as 
the Letters Patent in that respect cease to 
be in force. 

It is proper to add that theiz Lordships 
have considered the effect of the British 
Settlements Act, 1887, but, fer the reasons 
given, there seems to be no good ground 
for holding that Malta has not been ace 
quired “by cession or conquest"; and Malia 
is, tLerefore, not within the definition of 
British settlement contained in s. 6 of that 
Act. ° 

On the grounds above stated, their Lord- 
ships thought it rightt-humbly to advise His 
Majesty to allow the appeai and to restore 
the crder of the learned Judge in the First 
Hall. They also followed the course as to 
costs adopted by the Court of Appeal and 
for like reasons they made no order as to 
the costs of the appeal. 

8. Appeal allowed. 

Solicitors for the  Appellants.—Mr. 
Burcne lis, 

Solicitors for the 
Blount Petre & Co. 


Respondent.— Messrs. 


MADRAS HIGH COURT 
Oriminal Appeals Nos. 178, 200, 
201 and 238 of 1937 
November 10, 1937 
HORWILL, J. 
ARUMUGAM AND oTHERS—APPELLANTS 
| versus 
KEMPELROR—Responpgent 
Penal Code (Act XLV of 1860), s. 40i—Several 
persons tried under s. 401 of being member's of gang 
—Evidence showing big gang committing acts of 
depredation all over India—Some found associated 
together in crime characteristic of gang—Judge, if 
justified on little proof of association in leaving it to 
jury whether particular accused was member of gang 
—Evidence of association before period of charge 
gdmissibility eto corroborate other evidence of 
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association during that period —Two Sesai 

against accused tried under s, (Ol oad cent 
of onegang — Cases, if can be combined—Previous 
convictions of accused not properly proved—Prosecu- 
noe ae Weke merel if should be ordered— 

e-trial, when not proper—-Criminal Procedu 

(Act V of 1898), ss. 271, 188—Number of eee 
originally filed against accused — Al] charged with 
being members of gang—Only one charge in Sessions 
Court — Propriety — Proof of association Outside 
British India to commit crimes, if barred under 
3. 188, Criminal Procedure Code, read with s. 4 Penal 
Code (Act XLV of 1860)—Criminal trial — Previous 
convictions— Conviction sought to be proved by finger 
prints taken in previous trials — Evidence ‘as to 
identity of prints—Evidence Act (I of 1872), s. 74— 
pepe ea jan gi in pursuance of statutory ‘duty, 
whether public document — Jai, 1 i ie 
ERAT il registers, if public 

Where several persons are being trie 
Penal Code, of being members of a hie ee “the 
evidence that a big gang was in existence and was 
committing acts of depredation on the community all 
over India, Burma and Ceylon, and that some of the 
accused who were residentsof a particular village 
were found associated together in crime characteristic 
of the gang in parts so distant as Calcutta, Midna- 
pore, Karachi, various parts of Ceylon, and Rangoon 
is sufficient to justify a Judge even on very little 
proof of actual association of particular accused—~ 
in leaving it to the jury to decide whether the accused 
was a member of the gang. 

In such a case evidence of association before the 
period of charge is admissible to corroborate the evi- 
dence of association during that period. 

Where two Sessions cases are sLarted against persons 
accused under s. 401 of being members of a gang, it 
is not only permissible to combine the two trials but 
when all the accused are members of one gang, this 
procedure is also convenient and proper. , 

Where ina trialof several accused under s. 401 the 
alleged previous convictions of some*of them are not 
properly proved inion esiti in immaterially weaken- 
ing of the prosecution Case, the ordinary and proper 
procedure would be to ordera re-trial of these ac- 
cused ; but where this would necessitate another very 
elaborate trial at considerable cost and trouble to 
both the Crown and to the accused and the accused 
have already served nine months in jail, the interests 


- of justice donot demand that a re-trial of these ac- 


cused ae be ordered. 

In a trial under s. 401, Penal Code, alt 
number of independent charge-sheets were mee 
filed, there is nothing objectionableifin the Sessions 

Court only one charge has been framed against all 
the accused, when all the accused are in fact 
members of a gang, for all the members can be tried 
together for the offence of being members of that 
gang. It matters not how and when they were 
cei . i i s 

such a case the proof ofthe associati 

accused outside British India for the ia 
committing crimes is not barred under s. 188, Crimi- 
nal Procedure Vode read with a. 4, Penal Code, for the 
Court is not concerned Withethe trial of a person for 
an offence committed outside British India, but with 
the fact that the accused committed offences outside 
British India, which affords evidence that the ac- 
cused associated together for the purpose of committ- 
ing pas t slip tak 

A finger-print slip taken in pursuance of a st 
duty cast upon Police Oficers after a Baie, pai 
the jail is an act of the executive within fhe meaning 
of s. 74, Evidence Act, and is, therefore, a publio 
document, Similarly & jail register written up by 
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the jail authorities in the ordinary course of their 
duty as goon asa convict is admitted into jail, isa 
public document. Emperor v. Sahdeo (1) and Emperor 
V. Sheikh Abdul (2°, explained. 

Where the previous ‘conviction ofthe accused is 
being sought to be proved by their finger-prints taken 
inthe previous trial and the calendar extracts of 
their previous convictions, the sufficiency of the 
evidence asto theidentity of a convicted person must 
in each case bea question of fact ;and no hard and 
fast rule can be laid down as to what evidence is 
Bees for the establishment of that identity. [p. 

5, col, a. 

Where therefore it is proved that the accused before 
the Court had his fnger-printstekenin jail faraway 
from his native place, soon after a person of hisname 
was convictedof an offence, that is certainly very 
strong evidence indeed thatthe person bearing his 
name who was convicted was the very person who 
shortly afterwards had his thumb impressions taken. 
Where, however, the finger-prints were taken else- 
where or taken in place which was not the place of 
conviction, and taken sometime after the conviction. 
It cannot be said that the identity of the convicted 
person with the accused before the Courthas been 
established. Where a calendar extract has shown 

- previous convictions, there can beno doubt thatthe 
- person last convicted was also convicted under the 
various charges mentioned inthe calender extract. 
In such cases a list of previoug convictions would be 
confirmatory of the other evidence establishing the 
identity of the convicted person in earlier cases with 
the accused before the Court, The list of previous 
-convictions contained on the finger-print clips is not 
satisfactory evidence of the previous convictions 
recited therein ; although it muy be true that the 
list of previous convictions forms pait of the docu- 
ment. The presumption of correctness in respect of 
these entries is not strong enough to warrant a 
Criminal Court in asserting that the person whose 
finger-prints were recorded had received those pre- 
vious convictions. If the prosecution are able to 
prove—that a number of pe®sons bearing the names 
ofthe accused are found in acalendar extract and that 
the finger-prints of those accused were taken in the 
same jailat or about the same time, that is very 
strong evidence indeed that those persons were jointly 
convicted. [p. 435, col. 2.] 
Cr. A. against an order of the Court 


Session, Coimbatore, dated March 15, 
BY 
Messrs. N. Somasundaram, B. R. Bhat 
and Kuppuswami, for the Appellants. X 
Mr. K. Venkataraghaiachari, for the 
Crown. 


Judgment.—The appellants were con- 
victed by the Sessions Judge of Soimbatore 
under s. 401, Indian Pena) Code, of being 
members of a large gang known as the 
Kepmari gang, and some of thęm were 
sentenced to six mouths’ rigorous imprison: 
ment and the others to two years’ rigorous 
imprisonment. The Crown has embarked 
“upon this rather ambitious project of trying 
to prove that the various accused in this 
case who were 39 in number, were mem- 
bers of a huge gang which, P. W. No. | 
Bays, amounted at times to 700 or 800 
„people. To obtain the necessary evidence 
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for ‘proving all the constituents of this 
offence wasa very big task, and had the 
accused been tried by a Judge instead of 
by a jory, it would have been very doubt- 
ful whether the Judge would have found 
the . evidence definite, and substantial 
enough to warraut a conviction. However, 
the learned Sessions Judge has put the 
matter very fairly tothe jury and he has 
pointed outin para.13 of his judgment 
that the prosecution had to establish 
four facts : (1) that there existed a gang 
of persons during the charge period, i. e, 
June 1921 to November 1934; (2) that those 
persons were consciously associated for 
tie express purpose of committing theft; 
(3) that theft was to be committed by the 
gang habitually, and (4) that the accused 
were members of such a gang. He farther 
added that : . 

“the sectiqn is a highly penal one and the offence 
isone ofa very special character and entirely the 
creature of statute. Thesection must, therefore, be 
strictly construed. It is not the purpose of this 
section to aweepinto a wide net.a largo numberof 
persons whom the Police merely suspect or who give 
them trouble.” 

The prosecution has successfully estab- 
lished that there was a very large gang 
which, for practical purposes, was termed 
the Kepmari gang and that the members of 
this gang, whose work was characterised 
by a particular modus operandi, worked 
together in different parts ot India,. Burma 
and Ceylon in committing a number of 
Crimes characteristic of that gang.. Most 
of them were members of a criminal tribe, 
and with the exception of accused Nos, 12, 
16, 19, 23 and 37-to 39, were residents of 
the village of Edayapatti. The occupations 
of these accused are cultivation for the 
most part, a few following such other 
peaceful occupations as those of a weaver, 
goldsmith, tailor, pujari, and so on, One 
would expect that persons of this status 
following these quiet occupations would not 
ordinarily absent themselves from their 
village except on occasions of festivity; 
yet they were found associated in places 
hundreds of miles away from their native 
villages; for example, «number of them 
obtained Q passes from the Police for the 
purpose of attending a wedding at 
Pondicherry and all of them, with the 
exception of one, were three months later 
arrested in Karachi on a charge’ of 
committing a bank theft. The evidence 
that a big gang was in existence and was 
committing acts of depredation on * the 
community all over India, Burma and 
Ceylon and that these villagers were found 
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associated together in crime characteristic 
of the gang in parts so distant as Oalcutta, 
Midnapore, Karachi, various parts of 
Ceylon and Rangon was sufficient to 
justify a udge even on very little proof 
of actual association cf particular accused 
—in leaving it to the jury to decide 
whether the accused was a member of the 


ng. 
A number of objections have been raised 
to the charge other than that discussed 
above, viz., that ihe Judge ought to have 
directed the jury that there was no evi- 
dence which would justify a verdict of 
‘guilty.’ The first arises out of the fact 
that a number of independent charge-sheets 
were originally filed and that in the 
Sessions Court only one charge has been 
framed against ell the accused. I can see 
nothing objectionable in this if all the 
accused were in fact member’ of a gang; 
for it is clear that all the members of the 
gang can be tried together for the offence 
‘of being members of that gang; aud it 
matters not how and when they were 
arrested. Presumably the charge-sheets 
were filed soon after the accused were 
arrested and related to persons recently 
arrested. Another objection is that associa- 
tion outside British India, e. g.in Mysore 
‘and Ceylon, ought not to have been proved, 
because of the prohibitions under s. 18x, 
-Oriminal Procedure Code, read with s. 4, 
Indian Penal Coie. But we are not now 
‘concerned with ‘the trial of -a person for an 
-offerce . committed outsids British India, 
‘but with the fact that the accused commit- 
ed. offences outside British India, which 
‘affords evidence that the accused associated 
“together for the purpose of committing crime. 
Another objection -is that certain evidence 
‘has been Jet in with regard to a period 
before-that which is the -subject of this 
Charge, namely 1921 to 1934. 
nothing. improper in this; for, evidence of 
-association. before the period of charge is 
admissible to corroborate other evidence of 
association during that period. It is ob- 
jected also that the learned Sessions Judge 
-has combined two Sessions cases; but that 
was notorfly permissible, but convenient snd 
proper;-for, if all the accused are members 
of one gang, they ought to be tried together 
in one trial. Another objection is that the 
Judge did not direct the jury as to the 
import of convictions under Oriminal Tribes 
Act. `- The elearned Judge has certainly 
stated at various places that certain con- 
. viebibns . under the Criminal Tribas Act 
eshould notebe taken into ‘account, I do not 
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think that it was necessary that he should 
elaborate in greater detail what the scope 
of the Criminal Tribes Act was. I have no 
doubt that the jurymen had a very fair 
idea themselves of the scope and purpose 
of that Act. 

It has been pointed out that the learned 
Sessions Judge had, in every case where 
evidence has been tendered of previous 
convictions, stated ‘the accused has been 
convicted of ,. ... instead of saying that 
‘the finger-print expert is of opinion that 
<... -° Nodoubt it would have been more 
correct if the learned Sessions Judge had 
framed his charge in the terms of the 
latter phrase but this is not of any impor- 
tance, because there can be no doubt that 
there is no room for error where sets of 
finger prints taken by persons accustomed 
to taking finger-prints are compared and 
declared by some competent witness to be 
identical. There is of course always room 
for doubt where ‘one has only two impres- 
sionsef the same finger and where one or 
‘both of them may be blurred or indistinct ; 
but where there is a set of impressions 
there can be no doubt at all. Itis of course 
true that when an expert gives evidence 
with regard to the identity of impressions 
he should give his reasons for saying Bo 


-and the learned Sessions Judge saould have 


required some evidence, I think, from the 


‘expert witness on this matter, However, 


ina simple casepi comparing two sets of 
impressions, the giving of reasons could not 
-have made the matter any more certain to 
the Oourt. Jt appears that in referring to 
‘the evidence certain charts were put into 


.the hands of the jurors 'which purported 


to show joint convictions and separate con- 
victions and it is argued that these slips 
might have misled the members of the 
jary. [see no reason to think that it did 
for the Judge was careful in summing up 
to state what weight should be given to 
the evidence with .regard to each convic- 
I, was impossible ta associate with a 
chart a summary of the evidence of each 
conviction. The jury must have understood 
that it was a mere list of convictions on 
which” evidence had been given and not 


. that it was intended‘to convey ‘to them the’ 


idea „that these cunvictivns -had ali been 
proved. .In many cases the learned sessions 
Judge distinctly stuted that there bad been 
no proof of certain convictions. Another 
compiaint is that the attention of the jury 
was not drawn to the individual” statements 
of. the accused. The Judge. himself ‘has 


. given his reasons for that, They were 
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stereotyped and amounted to a mere denial 
of the charges against them. The learned 
Sessions Judge also did not ask the accused 
whether it was true that they had been 
convicted as stated by the witnesses but 
that, it appears, was a deliberate omission 
for the Judge feared that such a question 
might lead the accused into admitting 
something which the jury might otherwise 
reject as not having been proved. 

The learned Counsel for the appellants 
has, however, made one gocd point against 
the charge and that is that the Judge has 
allowed the jury without warning to accept 
insufficient evidence of certain convictions of 
the accused. In many cases where calendar 
extracts of previous convictions have been 
filed, there has been no evidence to prove 
that the person bearing the name of the 
accused in the calendarextract is the ac- 
cused before the Court. In almost all those 
cases where identily has been sought to be 

. preved, the evidence has consisted almost 
entirely of the production of finger-print 
slips and a question has arisen how far 
the production of these finger-prints and the 
evidence of an expert can be said to estab- 
lish the identity of the accused before the 
Court with the persons who were convicted 
in the various Courts and whose calendar 
extracts have been filed. Prosecution wite 
‘ness No. 64 has explained in detail the pro- 
cess adopted by the Pglice and the jail 
authorities in recording fnger-print im- 
pressions of suspected and accused persons 

. and how they are sent to the central bureau. 
When a previous conviction is sought to be 

_ proved, the finger-print slips are sent for. 
This process has been explained in detail 
in the charge of the lower Court and it is 
not necessary io repeat it here, 

It appears that when a convict who has 


been previously convicted is admitted in” 


jail and his finger-prinis recorded, his 
previous slips are destroyed and the partis 
culars of the previous convictioy noted in 
the latest finger print slip. I have no doubt 
that it would be unsafe for tLe Court to 
assume the correctness of the previous 
convictions merely on the recitals contained 
in the finger-print slips ; but it is further 
contended that these finger-print slips can- 
not be admitted for the purpose of identify- 
ing the accused person with the convict 
. Whose impressions were taken, unless the 
Police Officer who actually recorded the 
finger-primts gives evidence that he did so 
and identifies the impressions as those 
taken from the accused— an impossible task, 
In considering this objection the question 
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arises whether a finger- print impression is 
a public document. It seems tome that & 
finger-print slip taken in pursuance of 4 
statutory duty cast upon Police Officers 
often a convict enters the jail is an‘act of 
the executive within the meaning of 5.74, 
Evidence Act, and is, therefore,a public 
document. A case, hcwever, has been quoted 
in which it is said that a contrary opinion 
was held. That case is Emperor v. Sahdeod 
Or. L. J. 220 (1), where it will be seen that the 
Additional Judicial Commissioner, Nagpur, 
at p. 232%, was of opinion that a finger print 
slip with which he had to deal was not a 
public document although he did not find 
it necessary to decide the case on that 
point. He says: 

“It is no doubt the case that the document is 
headed “Central Provinces Police’ and it is proved 
to have come from the Head Office of that depart- 
ment. But it might nevertheless be merely an ex- 
hibit in some museum of curiosities maintained in 
that office. In its present form, without authorita- 
tive signature or certificate of any kind, showing 
it to be an authorized record of Police acts, it is 


impossible to regard it asa public document within 
the meaning of s. 74, aforesaid.” 


In the present instanca we find that all 
the finger-print slips are signed by some 
responsible officer and purport to have 
been taken either in the jail itself or (in a 
few cases) upon arrest and there is, there- 
fore, no doubt in this case that these docu- 
ments were taken in the exercise of a 
statutory duty cast upon the Police and not, 
as the learned Additional Judicial Commis- 
sioner found in that case, “that they might 
be merely an exhibit in some bureau of 
curiosities.” In some cases we find that 
instead of calendar extracts the prosecution 
have filed an extract from the jail register 
which is written up by the jail authorities 
in the ordinary course of their duty as soon 
as a convict is admitted into jail. This 
register, too, as far as 1 can see, must bea 
public document. The learned Advocate 
for the appellants relies on Emperor v. 
Sheikh Abdul (2), asshowing that the two 
learned Judges of the Calcutta High Court 
were of opinion that the register was not 
a public document. I do not find, however, 
that such was the finding of those learned 
Judges. What they were concerned about 
was whether the identity of the person 
whcse name appeared in the jail register 
had been satisfactorily established to be 
that of the accused who was being tried in 
the case before them. The sufficiency, of 

(1)5Cr,LJ220;3NL R1 


(2943 U 1128; 33 Ind. Cas, 825; A IR 1916 Cal. 344; 
17 Gr. L3.185; 20 O W N 725. ` s 
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the evidence as to the identity of è con- 
victed person must, in each case, be a 
question of fact ; and no hard and fast rule 
can be laid down asto what evidenze is 
necessary for the establishment of that 
identity. In most of the instances in 
which finger-print slips have been filed, the 
prints were taken in jail, in a place at or 
nearthe place of trial and at a date 
shortly after the conviction. Where there- 
fore itis proved that the accused before 
.the Court had his finger-prints taken in 
jail far away from his native place, soon after 
a person of his name was convicted of an 
offence, that is certainly very strong evi 
dence indeed that the person bearing his 
name who was convicted was the very 
person who shortly afterwards bad his 
thumb impressions taken. 

In a few cases, however, we find that the 
finger-prinis were taken elsewhere or taken 
in a place which was not the place of 
conviction, and taken sOmetime after the 
conviction, In those cases it cannot be 
said that the identity of the convicted 
person with the accused before the Court 
has been established. In some cases a 
calendgr extract has shown previous convic- 
tions, and in those eases there can be no 
doubt that the person last convicted was 
“also convicted under the various charges 
mentioned in the calendar extract ; for the. 
accused they had been tried and convicted 
under s. 75 for having been convicted a 
. number of times before. In such cases a 
list of. previous convictions would be 
- confirmatory of the other évidence establish- 
ing the identity of the convicted person in 
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earlier cases with the accused before the. 


Court. I agree with the learned Advocate 
for the appellants that the list of previous 
convictions contained on the finger-print 
slips: is not satisfactory evidence of the 
previous convictions recited therein; 
although it may be true that the list of 
previous convictions forms part of the 
document. Evidence has been let in by the 
finger print expert, P. W. No. 64, explaining 
how this list of previous convictions referred 
toin the finger print slip has come to be 
: recorded and it is probable that the entries 
therein are correct; but the presumption of 
correctness is not.strong enough to warrant 
a Oriminal Oourt in asserting that -the 
- person whose finger prints were recorded 
had received those previous convictions. 
One other” question that has arisen out of 
the production of calendar extracts and 
finger-print slips is whether the fprosecu- 


* tion have proved,that certain accused were. 
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convicted jointly. If the pfosecution are. 
able to prove—and they have proved it in 

the present case—that a number of persons 

bearing the names of the accused are found 

in a calendar extract and that the finger- 

prints of those accused were taken in the 

same jail at or about the same time, that is 

very strong evidence indeed tnat those 

persons were jointly convicted. 


It is seen from the above discussion that 
the only misdirection of the learned 
Sessions Judge was with regard to certain 
convictions which, as has been shown, 
were not properly proved. Unfortunately, 
this misdirection has made it necessary 
for me to go through the evidence against 
each of the 39 accused and in some cases I 
have found that the failure to establish 
identity in one or more cases has materially 
weakened the prosecution case. In such 


cases the ordinary and proper procedure 


would be to order a re-trial of these accused ; 


“bubin view of the facts that this would 


necessitate another very elaborate trial at 


considerable cost and trouble to both the 
Crown and to the accused and that the 
accused have already served nine months 
in jail, the interests of justice do not 
demand that a re-trial of these accused 
should be ordered. In such cases the 
accused will be acquitted. In other 
eases I have found that even after mak- ` 
ing allowance for the fact that a portion 
of the evidenée against a particular 
accused did not prove a conviction; yet 
the remaining evidence against him is 
so strong that there can be no doubt from 
the nature of the verdict given by the 
jury with regard to other accused that the 
misdirection did not materially affect the 
case against that particular accused. , In 
such cases the convictions will have to be 
upheld. 


It is not necessary for me here to discuss 
the evidence against each of the accused ; 
and it,sutfices for me tg say that the evi- 
dence against the accused Nos. l, 11, 15, 20 
and 36 has been materially weakened by 
misdirection; and the appeals with regard 
to thèse accused will be allowed and the 
convictions quashed. The convictions of thre 
other accused are affirmed. In view of the 
widespread activities of this gang, it cannot 
be said that the terms of imprisonment 
awarded by the lower Uourt are excessive, 
even if the fact that the accused were 
under remand for a long time ts taken into 
account. Some of the sentences were for 
six months ‘only and the highest was for 
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two years. The other appeals are, therefore, 
dismissed. 


NoD. Order accordinly. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Appeal No. 122 of 1938 
September 29, 1938 
Davis, J. O. 
RADHAKRISHIN G. KESWANI 
—APPELLANT 
versus 
EMPEROR—RESPONDENT 

Penal Code (Act XLV of 1860), s. 211~Complaint 
which the Magistrate holds to be false must be 
verified and dealt with under s. 200, Criminal Pro- 
cedure Code (Act V of 1898)—Criminal Procedure 
Code (Act V of 1898), s. 478-B—Charge against 
complainant under 8. 211, Penal Code (Act XLV of 
1860)—No opportunity to show cause why complaint 
should not be made, given to him—Delay in filing 
appeal to High.Court held should be condoned. 

If a Magistrate is going to make a charge 
against a person of an offence under s. 21), Penal 
Code, the complaint which the Magistrate holds to 
be false must have been verified and dealt with 
by the Court according to law. For instance when 
the complaint is made tothe Magistrate, he is 
pound to take cognizanceof it under s. 200, Crimi- 
vial Procedure Code, and he is bound to verify the 
complaint in the ordinary way. The Oriminal Pro- 
cedure Code, does not contemplate that when the 
< Magistrate has received a formal complaint he 
_ need not follow the procedure set out in s. 200, 

Criminal Procedure Code, but can straightway send 
ib to the Police under s, 156 (3), Oriminal Proce- 
dure Code, and then upon issue of B summary make 
a complaint of a false charge. The word “may” 
under e. 190, Oriminal Procedure Code, does not 
mean that Magistrate may refuse to take cognizance 
- -of an offence upon a complaint duly made to him. 

In re Jankidas Guru (1), Inre Ningappa Rayappa 

(2) and Inre-Pampappa Balla Rao Desai (3), relied 
on, 

A charge was made against a complainant under 

a, 211, Penal Vode, without giving him any oppor- 

tunity of showing cause why the complaint should- 

not be made. Till thetime he received summons, 
to appear and answer a chargeon a complaint 
made by the Magistrate, he did not know anything 
about the matter. Soon after he knew of this, he 
applied for a copy of the order of the Magistrate 
and by that timeehis appeal to the High Court 
. was out of‘time, more than thirty days having 
eee wy A et 
eld, that the delay must be condoned. Emperor 
‘`v. Daga'Devji Patil (5), relied on: 
Cr. A. against an grder of the Additional 
“City Magistrate, Karachi, dated May 29, 
1938. © 


“Mr. K.-H IN agrant, for the ‘Appellant. 
_. Kazi Khudabuksh, the Assistant Public 
_ Prosecutor, for the Orown. 


1 Judgment.—This is an appeal under 
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Magisérate, and asking ime to order with- 
drawal ofthe complaint. ‘The complaint is 
of an offence unders. 211; Indian Penal 
Code, the appellant having made a false 
complaint of an offence under s. 408, Indian 
Penal Code, against one Hakim Jamiatrai 
to the Court of the learned Magistrate. It 
appears, the learned Magistrate did not 
examine the complainant on oath though 
he had a formal complaint in writing be» 
fore him, and sent the case -direct to the 
Police for investigation under s. 156 (3), 
Oriminal Procedure Oode and it was return- 
ed by the Sub-Inspector with a recommen- 
dation fora B summary which the Addi- 
tional City Magistrate granted and without 
giving any notice to the appellant of the 
complaint to be made against him. 
Now there are rulings of the Bombay 
High Court to the effect, thatif a Magis- 
trate is going to make a charge against a 
person of an offence under s. 211, Indian 
Penal Code, the complaint waich the Magis- 
trate holds to be false must have been 
verified and dealt with by the Court ac- 
cording tolaw. For instance, in this case 
when the c.mplaint was mide to tke Magis- 
‘trate he was bound to take cognizance of 
it under s. 200, Criminal Procedure Code, 
and hs was bound to verify the complaint 
in the ordinary way. If, he was of the 
opinicn, that it was not a case in which he 
should issue process at once, he should have 
postponed the issue of process under the 
provisions Of s. 202 and have sent it to the 
Police for inquiry and report, and he 
could then dealt with it. under s. 203, Ori- 
minal Procedure Code. But I do not think 
the Criminal Procedure Code contemplates 
that when the Magistrate has received a 
formal complaint be need not follow the 
procedure set out in s. 200, Criminal Pro- 
cedure Code, but can straightway send it 
tothe Police under s. 156 (8), Criminal 
Procedure Oode, and then upon issue of B 
summary, make a complaint of a false 
charge. It is true that s:200, Criminal Pro- 
cedure Oode, does not say in so many words 
that the Magistrate is bound to take cog- 
nizanceofa complaint made to him but 
that is the general interpretation of the 
section by High Courts. The word “may” 
under s. 190, Criminal Procedure Oode, does 
not mean that Magistrate may refuse totake 
cognizsnce of an offence upon a complaint 
duly madetohim. As a Magistrate he is 
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Reference may be made to the case in In re 
Jankidas Guru (1). Section 156, Oriminal 
Procedure Code, merely gives a Magistrate 
power when he is empowered under s. 190, 
to order such an investigation as the Police 
might make under that section when he 
has not before him materials on which he 
should take action under s. 190. It can- 
not, I think, mean that the Magistrate when 
he has received a complaint under s. 200, 
can refer the matterto the Police under 
8. 156 (3), Criminal Procedure Code. In the 
casein In re Nigappa Rayappa (2), the 
Magistrate dismissed the complaint without 
examining the complainant as he was bound 
to do under s. 203, Criminal Procedure Code, 
and then he called upon the complainant to 
show cause why he should not be prosecut- 
ed for an offence under s. 211 or s. 182, 
Indian Penal Code. Sir Norman Macleod, 
C.J. held that asthe complainte was not 
-dismissed according to law, the complainant 
could not be convicted of bringing a false 
charge. In In re Pampappa Balla Rao 
Desai (3), at p. 493* Martin, J. said : 

“But it was not legitimate for the prosecution to 
institute proceedings under s. 211, for making a 
false.charge before the proceedings in which that 
-harge was actually made had been finally and 
properly détermined according to law. Accordingly, 
it was not open to the District Magistrate to direct 
an inquiry in the way wltich he did, and to dis- 
regard the provisions of the Criminal Procedure 


Code, namely, not to examine the applicant on oath, 


nor to take down his statement in writing. nor to 
give the Magistrate's reasons for the inquiry by the 
Distriet Superintendent of rolice,” 
and 

“As regards the decisions of this Court, it has 
been held in Emperor v. Apaya Tatoba Munde (4), 
that ifa case comes clearly under s 211,the proce- 
dure to be followed should be under that section 
and not under s. 182. Thus, as regards the lodging 
of a, complaint for making a false charge before the 
original proceedings have been properly determined, 
there is a recent decision of the Chief Justice and 
Shah, J. reported in Inre Nigappa Rayappa (2). 
There, a Magistrate withoutexamining a complain- 
ant ashe was bound todo under s. 200, Criminal 
Procedure Code, dismissed a complaint and then 
called upon the complainant to show cause why he 
should not be prosecuted under s. 211 or s. 1*2, 
The Oourt held that this could not be done as the 
original complaint had never been properly dismis- 
sed according to law. And if one considers the 
underlying principles, then surely ss. 200 and 203, 
Criminal Proeedure Code are perfectly intelligible, 
they merely lay down the elementary principle 


(1) 12B 161, Ne 

(2) 26 Bom. L R 183; 81 Ind. Oas. 608; A I R1924 
Bom. 321; 25 Or, LJ 960; 48 B 360. 

(3) 28 Bom L R490; 95 Ind. Cas. 68; Al R1926 
Bom. 284; 27 Or. LI 740. 
ee 15 Bom. LR 574; 20 Ind. Oas. 747; 14 Cr. L J 


“$Page‘of 28 Bom, È. R—[Hd], i: 
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that before you decide against a litigant youshall 
first hear him. If, onthe other hand, the Magistrate 
merely reads*a complaint, and then proceeds to 
dismiss it without hearing what the complainant 
may have to say, then that may be said to be in 
general a denialof elementary justice." ' 

In this case it appears the appsllant was 
not given any opportanity of showing cause 
why the complaint should nct be made 
against him. He knew nothing about the 
matter until he received a summons from 
the Court to appear and answer a charge 
upon a complaint made by the Additional 
City Magistrate. As soon as he did this he 
applied for a copy of the order of the Magis- 
trate and by that time his appeal was out 
of time because more than thirty days had 
elapsed. I have power tocondone the delay 
and clearly thie is a case where the delay 
should be condoned because in tke ordinary 
way the accused person would have received 
seme notice if such a complaint was to be 
made against him to appear before the 
Magistrate and show cause why. the com- 
plaint should not be made aginst him. If 
then he did not file his appeal within thirty 
days, his appeal would have been dismissed 
as time barred; but here is in this case the 
appellant knew nothing whatever about the 
complaint made by the Magistrate, He was 
not given an opportunity to show cause 
why it should not be made and the first he 
knew about it was when he received the 
summons to answer and then without delay 
he got the necessary copies and appealed to 
this Court: see Emperor v. Daga Denji 
Patil (5) at p. 137*. I think it is clear 
thatthe delay must be condoned and the 
appeal must be allowed and the complaint 
withdrawn. I order accordingly. 

D. Appeal allowed. 

‘5; 52 B 16t; 108 Ind. Oas. 26; A I R1928 Bom. 
64; 29 Cr. L J 315; 30 Bom. L R 76; I L T 40 Bom. 
71: 9 A ICr, R436 
. *Page of 52 B.— Ed]. 


MADRAS HIGH CQURT 
Civil Revision Petition No. 1469 of 1936 
August 5, 1938 
VARADAOHARTAR, J. 
KAILASA PADAYACHY—?PETITIONER 
vershs 
DURATAPPA KAOHIRAYAR AND anotuee 
-—RESPONDENTS ©” 
Civil Procedure Code (Act V of 1908), O, XXI, 
r. 2—Limitation—Decree-holder applying to record 
satisfaction, of decree—Objection by third person who 
had attached decree before payment—Decree-holder 
denying payment and remaining absent— Applicacion 
dismissed with reservation to judgment-debtor to 
claim satisfaction--Subsequent applicdtion, by judg- 
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menti-debtor for recording satisfaction, beyond time— 
Application held one in continuaticn of former 
proceeding and not barred, 

A decree-holder received the decree amount, but 
it turned out that even before the date of his 
payment a third party had obtained an order 
for attachment of that decree. The payment was, 
however, made before the original judgment- 
debtcr was served with a prohibitory order. With- 
in 30 days of the alleged payment, the decree- 
holder himself applied to record satisfaction. But, 
as the decree had been attached by athird party, 
notice of the application was given to the attaching 
decree-hclder. When the attaching decree-holder 
raised objection and an enquiry was held in that 
connection, the decree-holder denied the payment 
and absented himself as a result of which the 
application of the decree-holder to enter satisfaction 
was dismissed. The order of the Court, however, 
reserved aright to:-the judgment-debtor to claim 
satisfaction of the decree in proper preceedings. 
The judgment-debtor subsequently applied for the 
satisfaction of the decree being recorded on the 
strength of the reservation but the application was 
beyond time : . 

Held, that the mere fact that the decree -holder 
who had filed tbe application absented himself was 
no justification for striking off the application. 
The proper thing, therefore, for the Court to have 
done was to have proceeded with the original ap- 
plication itself, treating the later application of 
the judgment-debtor. only as an application to con- 
tinue the- former-proceeding. Somu Pathar v. 
Rangasuami Reddiar (1), relied on. 

Held, further that although the application of the 
judgment-debtor was barred by limitation, it could 
not be treated as an independent application but 
one in continuation of the former one made by the 
decree-holder and thus it was not time-barred. 

©. R. P. from an order of the District 
Munsif, Mayavaram, dated September 10, 
1936. | ° í 

Mr. K. Desikachari, for the Petitioner. 

Mr. N. R. Govindachari, for the Res- 
pendents. 


Order.—The Court below has written a 
long order in this matter but I have found 
it very difficult io understand its reasoning; 
it seems to me waste of time to criticize 
the judgment. Far froma desire to decide 
the substance of the dispute between the 
parties, the order of the Court below only 
exhibits an anxiety to discuss points of law 
and an equel.anxiety to go wrong on them. 
The revision petiticn bas been filed against 
an crder of the leained District Munsif 
passed in the following circumstances: 

A decree-ho'der was alleged*to have 
received the Gecreé amount, but it turned 
out that even before tLe date of hig alleged 
payment, a third party had obtained an 
order for attachment of that decree. Bo far 
as one can gather frcm tbe dates available 
in the reccrd, the payment ie ssid to hare 
been made before the original judgment- 


debtcr was served with a prchibitory order. ` 


It was contended by the ataching decree- 
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holder that there had, in fact, been no 
payment and at cne stage of the proceed 
ing the decree-holder aleo swore that the 
payment was not true, though a receipt 
purporting tohave been given by him was 
produced by the judgment-debtor and its 
genuineness was admitted by the decree- 
holder. As the merits of the case have not 
been gone into, IT donot wish to any more 
on this aspect of the matter at this stage. 
Within #0 days cf the alleged payment 
the decree-holder himself applied to record 
satisfaction. Bot, as it appeared from the 
record that the decree had been attached 
by a third party, notice cf the application 
was given to the attaching decree holder. 
In the ordinary course when the decree- 
holder applied to enter up satisfaction, no 
notice or enquiry would have been neces- 
sary and it is meaningless to insist that 
notwithsténding the application by the 
decree-holder to enter up satisfaction, the 
judgment-debtcr must have taken the pre- 
caution of filing another petition for the same 
puipese within the period allowed by the 
law. It was only when the attaching decree- 
holder raised objecticn and an enquiry was 
held in that connection that the decree- 
holder thcught fit to deny tle” payment. 
Till then the judgmeyt-debtor was certainly 
not called upon to file any application to 
enter up satisfaction | ecanse the decree- 
holder had already applied io doso. What 


_happened during tke course of this enquiry 


does not seem to do much credit to any of 
the parties concerned. Having denied the 
payment though he had given a receipt, 
the decree-kolder absented himself and his 
Vakil reported no instructions. The District 
Munsif accordingly purported to strike off 
the decree holder's petition, a course which 
is certainly opposed to the judgment of this 
Court in Somu Pathar v. Rangaswamt 
Reddiar (1). - The then District Munsif 
seems to have thought that this would not 
prejudice the judgment: debtor and he con- 
tented himself with adding a reservation at 
the end of his order io the following effect: 
“The defendants’ right to claim full satisfac- 
tion in proper proceedings is reserved.” 

I do not for a moment suggest that if 
otherwise the defendant's right had been 
lost, a mere reservaticn in the sbove terms 
would save it cr preserve it. But it un- 
dobutedly furnishes an answer to an aigu- 
ment relied on in one of the orders now 
complaired of, that the defendants’ Vakil 
who was present in Court when this order 


(9 35 M L J 253; 5) Ind, Oas. 411;A. I R 1919 
e s 
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was passed should have got up and insisted 
on. gring on withthe inquiry. It was not 
the privilege of the Munsif alone to make 
a mistake, the Vakil was also entitled to 
assume that the defendants’ rights would 
not be prejudiced. And what is more curi- 
ous in this case is that for one purpose the 
District Munsif proceeds on the footing 
that the judgment-debtor was not a party 
to this order but nevertheless in another 
connection he Jays hold of the fact that the 
gentleman who was supposed to be his 
Vakil in some other proceeding happened 
to be sitting in Court when this order was 
passed. Acting on the strength of the 
Teservation above referred to, the judg- 
ment-debtor applied for satisfaction being 
recorded. He was then met with the plea 
that his application was too late, and that 
plea was upheld. Itis against this order 
that this Civil Revision Petition has been 
filed. Prima facie the second “application 
is out of time and I agree with the lower 
Court that itis not saved either by 8.5 or 
s. 14, Limitation Act. The lower Court 
was therefore right in dismissing it if it is 
to be treated as an independent applica- 
tion. But T do not think it was really 
necessary or proper to treat it as an inde- 
pendent application. It has so often been 
laid down that an. order which merely 
strikes off a particular application cannot 
always be regarded as finally disposing of 
that matter. The judgment-debtor is inter- 
ested more than the decree-holder in an 
application to enter up satisfaction. The 
mere fact that the decree-holder who has 
filed the application absents himself is 
certainly no justification for striking off the 
application. The proper thing therefore for 
the District Munsif to have done was to 
have proceeded with the original applica- 
tion itself, treating the later application of 
the judgmentedebtor only as an application 
to continue the former proceeding. At any 
rate when the judgment-debtor took the 
precaution of filing a second application 
inviting the District Munsif todo so, the 
least that the lower Court should have 
done was to have adopted that course. The 
grounds on which these applications have 
been disthissed are wholly untenabie. I 
accordingly set aside both the ordersof the 
lower Court and direct it to proceed with 
the application dated November 27, 1935, 
treating the order of April 23, 1936 passed 
on that application as not amounting toa 
valid or firtal disposal of that petition. 
Notice will now be given by the lower 
Qourt fo the attaching decree-holder as well 
e . 
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as thejudgment-debtor and all parties will 
be given the opportunity of leading evi~ 
dence and putting forward their contentions 
on the meri's. 

It is only the attaching - decree-holder 
that is represented before me by Counsel. 
If the mistake had merely been that of the 
lower Court in dealing with the application 
dated November 27, 1935, I should not 
bave thought fit to saddle the attaching 
decree holder with costs of this revision- 
petition. ButI find that he has taken up 
and persisted in the untenable position 
which the lower Court has upheld in the 
orders now set aside. The petitioner will 
be entitled to recover his costs of this 
petition from both the respondents. 

N.B. Case remande 1. 


ere 


ALLAHABAD HIGH COURT 
Civil Miscellaneous Oase No. 537 of 1933 
September 15, 1933 
Harries, J. 
OFFICIAL LIQUIDATORS—Appuiioants 
versus 
JUGAL KISHORE AND orages— 
Ovepos(ts Party 

Succession Act (XXXIX af 1925), s. 308—Term 
‘special proceeding’, whether covers summary proceed- 
ing under s. 235, Companies Act — 8. 306, 
scope of —Whether gives right to continue proceedings 
against heira as representing estate a- Companies Act 
(VIT of 1913), s. 235—Proceedings under, by Oficial 
Liquidator ogainst director of company during his 
life-time, if can be continued after his death against 
his heirs or legal representatives by bringing their 
names on record — Interpretation of Statutes —Terms 
defined in Act must be given meaning contained in 
definition unless it is clear that they must be given 

3 meaning. ` 
oa 306, Succession Act, applies not only to 
actions or suits but also to special proceedings, and 
theterm ‘special proceeding’ in s. 306 is certainly 
wide enough to cover a sumuary proceeding under 
. 233, Companies Act. : : 

A Section 308, Succession Act, only gives the right to 
continue proceedings against an executor or ad- 
ministrator of the deceased defendant or opposite 
party. The section does not give a right to continue 
proceedings against heirs as representing an estate, 
The words “executor or administrator” in the section 
mean persons who are appointed by the Oourt to 
administer the estate of the deceased person in the 
abseace gf a will or persons nominated by thea 
testator 10 his will to administer his estate, and these 
words are not so wide as fo include or embrace heirs 
representing the estate. Peoples Bank of Northern 
India, Ltd. v. Desraj (5) and Peoples Bank of Northern 
Indis, Ltd. v. Har Gopal (6), disseited from, 
Krishna Behari Sen v. Corporation of Calcutta (7), 

ned. 
Eho phraseology ofs. 235, Companies Act, makes it 
tolerably clear that the proceedings confemplated in 
that section were intendedto apply only tothe 
director and not to his representatives, The right to 


of 
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bring summary proceedings unders. 235 does not 
survive as against the personal representatives or 
heirs of a deceased director, and where the summary 
proceedinge unders. 235 are brought by the Official 
Liqui lator against a director of a company in his life- 
time and nct against his heirs or legal representatives, 
the right does not continue against his personal 
xepresentatives or heirs after hia death as represent- 
ing his estate and the proceedings, cannot be con- 
tinued by bringing their names on the record by 
reason of s. 303, Succession Act. Section 306, Succes- 
sion Act, can only apply where the law is silent as to 
whether a right to sue or continue 
survives against the legal representatives or heirs of 
a'deceased man. In proper cases, however, there is 
nothing to prevent the Official Liquidators institut- 
ing regular suit against the legal representatives or 
heirs of a deceased director. In.re Hast of England 
Bank; Ex parte Felton's Executors’ (1), In re United 
English and Scottish Assurance Co., Ex parte Hawkins 
(2), In re British Cuardian Life Assurance Co. (3) 
and S. B. Billimorie, Oficial Liquidator v. Cecilla 
Mary DeSouza (4), relied on. 

Where terms are defined in an Act of the Legis- 
lature, such terms must be. given the meanings con- 
tained in the definitions wherever the terms are used 
in a statute, unless it is clear that.they must be given 
some different meaning. 


Messrs. P. L. Banerji. I. B. Banerji, S. 
N. Gupta and Govind Das, for the Appli- 
cants. 


Messrs. G. Agarwala, K.N. Agarwala, 
C. B. Agarwala. D. Sanyal, Satya Narain 
Agarwala, D. C. Malaviya, S: S. Verma 
and N. D. Pant, for the Opposite- Party. 


Order.—This is an application by the 
Official Liquidators praying that the name 
of Mr Juga? Kishore, opposite party 
No 1, be removed from the array of 
opposite parties and that the names of his 
two sons and widow be brought on the record: 
in his stead. On July 31, 1935, the Liquidators 
presented an application under s. 235, 
Companies Act, in this Court against. 
certain directors of the Mofussil Bank, 
Ltd., including Mr. Jugal Kishore. In this 
application certain acts of misfeasance were 
alleged and certain definite allegations 
were made against Mr. Jugal Kishore. On 
March 29, 1938, during the pendency of 
the proceedings, Mr. Jugal Kishcre died 
and on May 5, 1938, the present. applica- 
tion was filed. It is to be observed that 
the widow of Mr. Jugal Kishore, Masammat 
Dularna Bibi, ie already in the array of 
opposite parties and the prayer in s far as 
“ib concerns her is that a note be made 
that she is also tke legal representafive of 
Mr. Jugal Kishore. As to the two sons, 
Nawal Kishore and Kamal Kishore, it is 
prayed that their names should be brought 
upon the record as opposite parties as two 
of the personal representatives of the late 
Mr. Jugal Kishore. The opposite parties 
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have objected and contend that in proceed- 
ings wnder s. 235, Companies Act, no such 
substitution cin he effected. Section 235 
(L, Companies Act, under which the mis: 
feasance prozeedings were instituted. is in 
these terms: . 


“Where in the course of winding up a company 
it appears that any person who has taken part in 
the formatıon or promotion of the company or any 
past or present director, manager or liquidator or. 
any officer of the company has misapplied or retained’ 
or become liable or accountable for any money er 
property of the company or been guilty of any 
misfeasance or breach of trust in relation to the. 
company, the Court may, on the application of the. 
liquidator or of any creditor or centributory (made 
within three years from the date of the first 
appointment of a liquidator in the winding upor 
of the misapplication, retainer, misfeasance or 
breach of trust as the case may be whichever 
is longer) examine into the conduct of the promoter, 
director, manager, liquidator or officer and compel! 
him to re-pay or restore the-money or property or 
any part thereof respectively with interest at such 
rate as the Court thinks just or to contribute such- 
sum to the assets of the company by way of 
compensation in respect of the misapplication, 
ratainer, misfeasance or breach of trust as the Court, 
thinks just. 

(2) This section shall apply notwithstanding that 
the offence is one for which the offender may be 
criminally responsible.” 


. 

It has been contended on behalf of 
the Official Liquidators that this right to 
bring summary proceedings under this 
section survives as against the personal 
representatives or heirs of a deceased 
director. I: is to be observed that the 
opposite parties are notin the true sense 
of the words executors or administrators. 
They are the heirs of the deceased man 
and it is in that capacity that they are 
said to represent his estate. On behalf 
of the opposite parties, it has been con- 
tended that the terms of this section made 
it clear that. no right to institute or continue 


a the proceedings against a personal repre. 


sentative was ccntemplated by the Legis- 
lature. Section 235, Indian Companies Act, 
is in the same terms as s. 276, English 
Companies Act, 1929, and s. 215 of the 
earlier English Companies Act, 1998. Those 
two sections were reproductions of s. 165 of 
the earlier English Companies Act, 1862. 
Section 165 of the English Act of 1862 
has been the subject of judicial construction 
in the English Uourts and it has always 
been the view in England that there is 
no right to institute or continue summary 
proceedings fr misfeasance against the 
personal representatives of “a deceased 
director. The matter was first considered 
in Irz re East of England Bank; Ex parte 
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Felton's Executors (1) in which Kindersley, 
V. ©. held that s. 165, Companies Act, 
1862, which conferred powers on the Court 
to compel payment by directors and officers 
of companies in respect of misfeasance or 
breach of trust relating to the affairs of 
the company, did not apply as against the 
executors of .a deceased director. The 
learned Vice-Chancellor pointed out that 
in that section the Court was authorized to 
compel payment of any moneys which upon 
investigation should be found to be payable 
by any person to whom the ‘section was 
intended to apply. He was of opinion 
that with regard to executors or adminis- 
trators who are on the list of contributories 
as representing the estate of a deceased 
Sharesholder, the Court in the winding up 
could not compel them to pay anythiog 
which was payable by the estate of the 
deceased. The Court winding up the com- 
pany had no power to administer the 
estate of the deceased and all that it 
could do was to make an order directing 
Payment to be made out of the deceased's 
estate and so in effect declare the 
Official Liquidator to be a creditor of 
the deceased. He was of opinion that the 
use of the phrase ‘compel him to pay’ led 
irresistibly to the conclusion that the sec- 
tion was not intended to apply to the case 
of executors or administrators ofa deceased 
person, because it was clear that they 
could not be compelled to pay in the wind- 
ing up 

This case was expressly approved by 
Selwyn, L J. in In re United English 
and Seottish Assurance Co; Ex parie 
Hawkins (2) at p.791* and the same prin- 
ciple wasapplied in In re British Guar- 
dian Life Assurance Co. (3). In this latter 
case Hall, V. C. held that the executors of a 
deceased director not being officials ofa 
company cannot be proceeded against by 
summons taken out under the provisions of 
s. 165, Companies Act, 1862. Hall, V. Q 
agreed with reasoning of Kindersley, V. O. 
in the earlier case. He observed : 

“Looking atthe language ofthe section in refer- 
ence to making an offender who is criminally 
responsible liable, it appears to me that there is 
a total absenee ofthe power to investigate the 
conduct of a dead man under it, therefore I am of 
opinion that the words are in favour of the 
construction put upon them by Kindersley, V. 0.” 

The view expressed in these cases has 

(1) (1865) 1 Eq. 219; 35 LJ Oh. 196; 12 Jur. (N s) 
201; 13 L T741; 14 W R 247, 

199 (1868) 3 Qh. A. 787; 19 L T 239; 16 W R 


(3) (1880) 14 Oh D 385; 49 L J Oh, 446. 
Page of (1868)3 Oh. A— [Ed] 








OFFIOIAL LIQUIDATORS v. JUGAL KISHORE (ALL) 


441 


been followed and is also the view of the 
leading text-book writers in England 
upon Company Liw. Further it Has been 
held in S. B. Billimoria, Official Liquidator 
v. Cecilla Mary DeSouza ‘4),-that s. 235, 
Indian Companies Act, 1913, must be con- 
strued in the same mavner. Mr.P. L. 
Banerji who appeared on behalf of the 
Official Liquidators has. however, argued 
that by reason of s. 306, Succession Act, 
the rigat to continue misfeasance proceed- 
ings survives against the persona] repre- 
sentatives of a deceased director, Sec- 
tion 306, succession Act, is in these 
terms : 

“All demands whatsoever and all rights to pro- 
secute or defend any action or special proceeding 
existing in favour of or against a person at the 
time of his decease survive to and against his 
executors or administrators; except causes of action 
for defemation, assault as defined in the Indian 
Penal Code, or-other personal injuries not causing 
the death ofthe party; and except also cases where 
afterthe death of the party the relief sought 
could not be enjoyed or granting it woud be 
nugatory.” 

It is to be observed that this section 
applies not only toaciions or suits but also 
to special proceedings, and it is urged that 
summary proceeding under s. 235, Indian 
Companies Act,is clearly a special pro- 
ceeding. On behalf of the opposite parties 
it has been contended that the phrasa 
‘special proceeding’ can only have re- 
ference toa proceeding in the nature of a 
suit and such appears to have been the 
view expressed bya Single Judge in Lahore. 
I find it difficult to accept such a view. 
The pkrase ‘special proceeding’ is an 
extremely wide one and there is nothing 
in the section to suggest thatit must bea 
proceeding analogous to a suit, but even 
if such a construction has to be given to 
the phrase ‘special proceeding’ I would be 
prepared to hold that misfeasance pro- 
ceedings are proceedings in the nature 
ofa suit. In my view, the term ‘special 
proceeding’ is certainly wide: enough to 
cover a summary proceeding under s. 235, 
Indian Companies Act. . 

In my judgment, however, the present 
applicants can obtain no assistance whatso- 
-ever from the provisions of s. 301, Succes- 
sion Act. In terms that section only gives 
tie right to continue proceedings against 
an executor or administrator of the de- 
ceased defendant or opposite party. The 
section does not give a right to continue 
proceedings against heirs as representing 
an estate Section 306, Successign Act, is 


(4) A IR 1926 Lah, 624; 97 Ind. Cag, 783; 8.1 549; 
27P LR 676, 2 
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the second section inQOhap. VI, which is 
headed “of the powers of an executor or 
administrator.” ‘the terms “executors or 
administrators” are defined in s. 2 of the 
Act. Bys. 2 (a), Succession Act, admi- 
nistrator means a person appointed by 
competent authority to administer the 
estate of a deceased person when there is 
no executor, and in e. 2 (c) an executor 
is defined as meaning a person to whom the 
execution of the last will of a deceased 
person is by the testator’s appointment 
confided. 

Where terms are defined in an Act of 
the Legislature, such terms must be given 
the meanings contained in the definitions 
wherever the terms are used in a statute, 
anless it is clear that they must be given 
some different meaning. Thereis nothing 
to suggest that the terms ‘executors or 
administrators” are used,in s. 306, Succes- 
sion Act, in any different sense from the 
sense in which the terms are used in 
other portions of the Act. It appears to 
me that the words ‘executor or adminis: 
trator” in this section mean persons 
who are appointed by the Court to adminis- 
ter the estate of the deceased person in the 
absence of a will or persons nominated by 
the testator in his will to administer his 
estate. In my view it is impossible to say 
that the words “executors or administrators” 
in s. 306 are sufficiently wideto include or 
embrace heir& representing the estate. I 
am conscious of the fact shat the view which 
I am taking is contrary tothe view ex- 
pressed in anumber of decided cases. In 
Peoples Bank of Northern India, Ltd. v. 
Desraj (5), Coldstream and Jai Lal, JJ. 
were of opinion that s. 306, Succession 
Act, was wide enough to include heirs as 
representing the estate. They observ- 


ed: 
“It istrue that the section governs the liability 
of the executors and administrators, but there if 


-no reason to hold that the liability of the heirs, 


who have not taken out probate or letters of 
administration stands on a different footing.” 

In Peoples Bank of Northern India, Lid. 
v. Har Gopal (6), Ooldstream and Jai 
Lal, JJ. again expressed the same view. 
The learned Judges who decided the Lahore 
cases were of opinion that the matter was 
governed by a Full Bench decision of the 
Calcutta High Court in Krishna Behari Sen 
v. Corporation of Calcutta (7), bat in my 
judgment the view taken by the Lahore 

(5) AIR 1935 Lah. 705;. 160 Ind. Oas 759,8 R L 


88, 
(6) AI Rel936 Lah. 271; 167 Ind. Oas. 307;9R L 
479, . 
- (1 310993; 8 0 W N 745 (F B). 
e 
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Court does not receive any real support 
from, this case. In the Calcutta Full Bench 
case Maclean, C. J. observed: 

“But the present action has not been revived at 
the instance of the administrators of the original 
plaintif, and it may be said therefore that the 
case does not fall within the sestion, The present 
appellants, however, are willing to take out letters 
of administration, and I think we should be taking 
foo narrow a view of the situation, if we were to 
shut them out altogether from further continuing 
the action.” 


In short, the view of the Full Bench of 
the Calcutta High Court was that the pre- 
sent s. 306, Succession Act, applied in terms 
only to executors and administrators and 
that before the proceeding could continue, 
the heirs of a deceased plaintiff would have 
to take out letters of administration. With 
great respect to the view expressed by the 
learned Judges of the Lahore High Court, 
Iam unable to accept the contention that 
s. 306, Succession Act, applies not only to 
executors and administrators but also to 
heirs representing the estate. I am, theretore, 
bound to hold that the Official Liquidators 
have no right under s. 305, Succession Act, 
to continue these proceedings. 

Even if s 306, Succession Act, applied, 
to heirs representing the estate, I would 
still be inclined to hold that the names of 
the present opposite parties could not be 
brought upon the record. If upon the true 
construction of s. 235, Companies Act, 
itis clear that summary proceedings were 
intended to be brought against the director 
in his lifetime and not against his legal 
representatives or heirs, then the right 
would not, in my view, continue against his 
legal representatives or heirs by reason of 
s. 306, Succession Act. This lattter section 
can, in my view, only apply where the law 
is silent as to whether a right to sue or 
continue proceedings survives against the 
legal representatives or heirs of a deceased 
man. Ifthe law which gives a plaintif a 
right to institute proceedings is silent as to 
whether such right continues against the 
legal representatives or heirs, then 8. 306, 
Succession Act, would apply. However, 
when the law which gives a person a right 
to institute proceedings gives him a right 
to institute and continue those proceedings 
against a man only in his lifetime, then if 
the defendant dies, the right dies with him 
and the suit or proceedings cannot be 
continued against his executors. 


At first sight it might appear that thisis 

a somewhat harsh view, bat im proper cases 

there is nothing to prevent the Official 

Liqaidators instituting regular suits'against 
. e 


e . 
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the legal representatives or heirs of a de- 
ceased director. The Legal Representatives 
Suits Act (Act XII of 1855) deals with cases 
where actions can be maintained sgaiost 
executors, administrators or heirs or re- 
presentatives of any deceased person and 
also with cases where action commenced 
against a person may be continued against 
his executors, administrators or represen- 
tatives. It is tobe observed that in this 
Act heirs and other representatives are 
mentioned separately and are not regarded 
as being included in the terms “executors 
or administrators.” 

Holding as I do that s. 306, Succession 
` Act, cannot assist the present applicants, 
they are bound to contend that I should 
not follow the English construction of 
s. 235. It has been urged that to apply 
the English constracticn to s. 235 is to 
adopt the old principle of actto personalis 
moritur cum perscna which has been from 
time to time described by English Judges 
as a barbarous principle. In my view I 
should not be applying this principle at all 
in construing s. 235, Companies Act, in 
the manner in which it has been construed 
in England. In my judgment the phraseo- 
logy of°s. 235, Companies Act, makes it 
tolerably clear that the proceedings contem- 
plated in that section were intended to 
apply only to the director and not to his 
respresentatives. It may be a harsh section, 
but I have to give effect to it as it stands. 
I see no reason whatsoever for not follow- 
ing the construction placed upon a similar 
section in England and therefore I hold 
that the proceedings brought by the Official 
Liquidators against Jugal Kishore in his 
lifetime cannot now be continued against 
his two sons and wife as heirs representing 
the deceased man’s estate. Consequently 
this application fails and is dismissed with 
costs. 


S, Application dismissed, 
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Burden of proof—Question of onus, if regarded 
as final factor in case, cannot be ignored—Evidence 
Act (I of 18729, 8, 114—Ignorant and illiterate person 
executing document— Presumption under s. 114, if 
can be drawn—Bond—Consideration—Hzecutant, 
how can discharge onus of proving consider@tion— 
Question, whether onus is discharged is one of fact. 
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When a Court examines only the case of one side 
and disbelieves his evidence and then dismisses 
his claim on the ground that he has not proved his 
assertions, itis clear that the case is being decided 
solely on the question of onus and no amount of 
lip service toa rule which is ignored in the letter 
and inthe spirit will serve to turn what is then 
a question of law into one of fact. 

The usual presumption arising under s, 114, 
Evidence Act, cannot be drawn, in cases of docu« 
ments executed by ignorant and illiterate persons 
who are likely to be dominated by the will of 
others, Omanhene Kwamin Bassavin v. Omanhene 
Bendentu II (2), relied on. 

In a uit for money due ona bond, the primary 
burden is on the plaintiff. He must prove execution 
and consideration. But once he proves, or it is 
admitted, that the signature or thumb markis the 
defendant's, then the presumption arises and the 
burden shifts to the defendant. He can discharge 
it either by showing that in spite of signing, the 
circumstances are such that he cannot be charged 
(fraud, undue influence, mistake, want or failure of 
consideration, etc.) or he can prove that the circum- 
stances are such thatthe presumption under s, 114, 
cannot fairly arise. If he succeeds in doing that, 
then the burden shifts back to the plaintiff, To 
that extent the matter is one of law. But whether 
he has succeededon the evidence, or on the ad- 
mitted facts, in discharging this burden is a ques- 
tion of fact and not oflaw. Dalehand v. Hasanbi 
(1), referred to. 

5. CO. A. from the appellate decree of the 
Court of the Additional District Judge, 
Amraoti, dated April 16, 1936, in Oivil 
Appeal No. 31-B of 1935, confirming the 
decree of the Court of the Subordinate 
Judge, Second Class, Darwha, dated 
March 29, 1935, in Civil Suit No. 77-B of 
1934. 

Mr. M. R. Bobtle, R. B., and Mr. V.K, 
Rajwade, for the Appellant. 

Messrs. M. B, Kinkhede, R. B. and A. R. 
Kulkarni, for the Respondent. 

Judgment.—This is a suit for money 
due on a bond Ex. Pe2, dated May 28, 1933, 
for Rs 1,700 executed by the defendant in 
favour of the plaintiff. 

This Rs. 1,700 was said to be due ona 
promissory note dated June 20, 1931, for 
Rs. 1,800 also executed by the defendant in 
favour of the plaintiff. ‘There were certain 
re-payments, a pakan. to the plaintiff's 
case, andthe balance duen May 28, 1933, 
is said to be the Rs. 1,700 which forms the 
consideration for the bond in suit. 

Both documents bear the defendant's 
thumb impression ang he admits this fact, 
but he pleads that they were -obtained from 
him by fraud. Both the lower Oourts, 
throwing the burden on the plaintiff, have 
held that he has not proved execution and 
consideratioa and so have dismissed his 
suit. He appeals here. . 


The lower Appellate Court stated at the 
outset of its judgment that the question of 
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burden was nott of much consequence 
because there is evidence on both sides and 
the matter turns largely upon the credibility 
of the witnesses. But having done lip 
service to the rule, the learned Judge pro- 
ceeded to consider the plaintiff's evidence 
alone, disbelieved his witnesses, and then 
staled 

“I feel no hesitation in arriving at the conclusion 
that the appellant (plaintiff) failed to prove that he 
advanced Rs, 1,850 to the respondent and that the 
latter had executed the document Ex. P-1 knowing it 
to be a promissory note.” 

“Now that is nothing more nor less than 
deciding-the case on the question of onus. 
Had the learned Judge- believed a single 
witness for the defendant or had he stated 
clearly in his judgment that such and such 
facts (setting them forth or indicating them) 
establish the fraud pleaded, there would 
have been an end of the matter. There 
‘would then have been a positive finding 
based on positive evidence and it would not 
have mattered where tte burden lay. 

“But when a, Court examines only the case 
‘of one-side.and disbelieves his evidence and 
then dismisses his claim on the ground that 
he has not proved his assertions, itis clear 
that the case is being decided solely on the 
question of onus and no amount of lip 
service to a role which is ignored in the 
letter and in the spirit will serve to turn 
what is then a question of law into one of 
fact, I have, therefore, to determine where 
the burden of proof lay. 

The learned Gounsel ffor the appellant 
relied on a decision of a Division Bench of 
this.Court to which I was a party for the 
proposition that once it is established that 
a document bears the defendant’s thumb 
impression or signature then the plaintiff is 
relieved of proving execution and considera- 
tion. The burden shifts to the defendant. 
Dalchand v. Hasanbi (|). 

That is perfectly true of all ordinary. 
cases but is not universally so. The rule 
given there is based ons. 114 of tte Indian 
Evidence Act, that is to say on a rebuttable 
presumption of.*fact. Consequently it can 
only apply in circumstances where the 
presumption itself arises. We have 
explained at p. 337* that “the circumstances 
of the case may negative such an infsr- 
ence”, and again that these facts constitute 
the deciding factor in a case onlye when 
“nothing else is known” teyond the fact 
that the document bears the thumb mark or 


(1) I L R (1938) Nag. 333; 176 Ind. Oas. 315; A I 
R 1938 Nag? 152; 11 R N 41. 


*Page of 1. L. R. (1938) Nag.— [Ed] 
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signature in question -and that ib. comes from 
proper custody. f . 

But here a lot more is known. We know 
that the defendant is ignorant and illite- 
rate, an ordinary cultivator in an obscure 
village who has been described as “a simple 
minded fool likély to come under the 
influence of anybody” by the learned Judge 
who saw.him in the witness-box. We know 
that the ordinary course of business was not 
followed hecause the promissory notè which 
is said to have formed the consideration óf 
the bondin suit was not torn or otherwise 
cancelled and was not handed back to the 
debtor but has been produced intact by the 
plaintiff himself. There may have been 
good reason for this, but it ig not the usual 
course of business and. the presumption 
we are discussing only applies .when. that 
has been observed. 

Moreover, there is another point. Ordi- 
narily the law pays no heed to those who 
act at arms length and are able to look 
after themselves. lf they make a sorry 
bargain, that is their affair. But as 
regards the weak and the helpless, those 
in a position of disadvantags: that is a 
very different matter. The law guards 
them with a special protective care aad is 
jealous of those wh» bring claims against 
then. It then scrutirises the trsnsaction 
with a minuteness which it does, not otber- 
wise employ and throws the burden on the 
other side. Minors, pardanashin women, 
expectant heirs, those ih a position of special 
disadvantage such as wards and others so 
Situated as likely to be dominated by 
another's will: all are examples of that 
general rule; and to them can be added the 
ignorant and the illiterate when the 
Circumstances are such that the usual 
presumption arising under s. 114 of the 
Evidence Act cannot be drawa. See 
Omanhene Kwamin Bassayin v Omanhene 
Bendentu II (2). 

But I am referred tothe remarks at p. 339* 
of the ruling cited above where we have 
dissented from Devidas v. Mamooji (3). It 
is pointed out that that was also a case 
in which only a thumb mark was taken 
and therefore one in waich primg facie the 
defendant was illiterate and yet we have 
held that the burden was wrongly thrown 
on the plaintiff. 

But mere illiteracy. standing by itself is 

(2) A I R1937 P O 274; 170 Ind. Oas. 423;.10 R P 
O 66 (P 0). $ 
ange 20 NLR 7; 78 Ind. Oas. 104; «A I R1924 Nag, 
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not the point. In this country many men 
who cannot read and write conduct important 
businesses and manage largeestates. They 
are not foolish ignorant rustics but are 
usually shrewd men of the world liberally 
endowed with business instincts and acumen. 
They work through agents and take 
meticulous care to see that they are loyal 
to their employers. Men of that type do 
not affix their marks to documents without 
taking special precautions to ensure that 
they have atrue and accurate knowledge 
~of their contents. It would be ridiculous 
to wrap them up in a cloak of special 
tenderness, 

As I see it the decision in Devidas v. 

Mamoomji (3) did not turn on the fact that 
the executant of the document was ignorant 
and illiterate and that, therefore, because of 
his helplessness he had to be treated with 
special protective care. We know nothing 
‘about the defendant there except that he 
was ina position to employ at least one 
agent and actually did so. The decision 
turned solely on what was laid down as a 
general rule of law of universal application 
and it was that with which we were 
respectfully unable to agree in the later 
ruling. 

As I have said before, everything depends 

-on the circumstances, and this particular 
matter will not always amount to a question 
-of law because the presumption in question 
is not an irrebuttable presumption of law 
but a rebuttable presumption of fact. The 
matter can only be one of law when the 
question of burden is used as the final 
deciding factor in the case, as it has been 
here, and when the presumption under s. 114 
(when it can fairly arise) is altogether 

. igaored. , 

There can be no doub‘ that the primary 

burden is on the plaintiff. He must prove 
‘ execution and consideration. But once he 
proves or itis admitted, that the signature 
or thumb mark (it does not matter which, 
for I do not read the Privy Council as laying 
down a ‘different rule) is the defendant's, 
then the presumption arises and the burden 
shifts to the, defendant. He can discharge 


it either, by showing that in spite of aigne 


ing, the circumstances are such that he 
cannot be charged (fraud, undue influence, 
mistake, want or failure of consideration, 
etc.) or he can prove thatthe circumstances 
are. such that the presumption under s. 114 
canuot fairly arise. (This appears to have 
been the case before their Lordships: an 
illiterate Omanhene of the Australian bush). 


J£ he-succedds in doing that, then, the | 
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burden shifts back to the plaintiff. To that 
extent the matter is one of law. But, 
whether he has succeeded on the evidence, 
oron the admitted facts, in discharging 
this burden is a question of fact and not of 
law. 

In the present case the facts found by 
both the lower Courts (and cf course they 
must be accepled as final here) show that 
the presumption under s. 114 cannot fairly 
arise in this case. That being so, the 
burden was rightly laid on the plaintiff, 
and once that is accepted, then the remain- 
ing question, namely whether the plaintiff's 
evidence should be believed or not, becomes 
one of fact. wi 

The appeal Zails and is dismissed with 
costs, A 


D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal No 229 of 1934 
June 15, 1938 
R. O. Mitrsr ano Epetey, JJ. 
SARAT SUNDARI DEBY—P iarntiss 
‘APPELLANT 
vETSUS 
RAM KINKAR RAJ—DEFENDANT— 

RESPONDENT aa 

Benami transactions—Non-production of original 
drafts of document whgre transactions are old and 
documents are many—Hffect—Insanity—Unsoundness 
of mind—Hemp (ganja, effect of, on brain, stated— 
Evidence — Documents—Forgertes—Number of letters 
produced—Inference that they are forged, if can be 
drawn. ` 

In benami transactions ordinarily, the non-produc- 
tion of the original drafts of the documents would 
be a material fact for consideration but in the case of 
very old transactions, where thereisa mass of 
documentary evidence which if genuine would com- 
pletely destroy the case of benam?, much importance 
reed not be attached to the absence of drafts, 

Hemp acts;on the brain, causing usually'excitement, 
followed by narcotism, During the stage of excite- 
ment, the individual is the subject of heliucinaticns, 
usually but not invariably, of the, pleasurable and 
often of a &exual character. In this ‘stage the 
patieat may show no outward indication of excite- 
ment or he may be constantly laughing, singing or 
talking or furiously delirious ; if the drug is taken in 
small dose, the effect produced is slight, consisting 
merely of some pleasurable stimulation of the higher 
centres, Thisinno way afiects the individual's ap- 
Preciatiow of the consequences of his acts. In large 
doses hemp, like dhatura, causes a temporary-insanity 
associated with haliucinations under the influence of 
which a person may bê violent even to the extent of 
committing homicide. |p. 430, col. 1.) : 

Where a person producesa great number of letters 
purporting to have been written by a pers$n who is 
dead, the suggestion thatthe letters are forged is 
inherently improbable. A person intending to sup- 
port his case by forged documents, would not ordj- 
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narily produce a great number of suspicious docu- 
ments, for thereby he would be exposing himself to a 
greater risk of discovery. [p. 450, col. 2.] 

A. from an original decree of the Addi- 
tional Sub-Judge, Second Oourt, Maldah, 
dated September 1, 1934. 

Dr. S. C. Basak, Messrs. Gopendra 
Nath Dass and Khitindra K. Mitter, for the 
Appellant. 

Messrs, Atul Chandra Gupta and Satish 
Chandra Sinha, for the Respondent. 


Judgment.—This appeal is in a suit for 
partition which wasinstituted by the plaint- 
iff in the Court of the Subordinate Judge 
at Maldah on August 13, 1928. She claims 
& annas share in the properties, many in 
number described in three schedules an: 
nexed to the plaint, as heir of her deceas: 
ed husband Tarun Ram Rai. Tarun Ram 
who was the eldest son cf Bhaja Mohan 
died in November, 1919, leaving him behind 
his widow, the plaintiff, and two married 
daughters, Ram Kumari and Ram Rupini. 
The defendant to the suit is Tarun Ram's 
younger brother Ram Kinkar. Tt is the 
common.case of the parties that the pro- 
perties in suit, except the Benares house, 
descended to Tarun Ram and Ram Kinkar 
on the death of their father Bhaja Mohan 
in 1097. Taran Ram was a major then 
but Ram Kinkar who was younger to the 
former by about 13 years was at that time 
a minor. [tisalso the common case of the 
parties that Tarun Ram as karta, managed 
the joint properties (called in these pro- 
ceedings asthe Harishchandrapur Estate, 
Barataraf) up tothe year 1313 B. S. (1906- 
07). Whether Tarun was capable of manag- 
ing or did manage thereafter is one of the 
important points in controversy. The 
Benares house was a gift to the two brothers 
from their paternal aunt Ananda Moyee. 
. On Bysack 12, 1320 (April 25, 1913), 

four documents were executed and regis- 
- tered two days later. -They are: (i) patni 
patta executed by Tarun Ram „in favour of 
- Ram Kinkar (Ex. G IIL 93); (iz) a corres- 
ponding patni kabuliyat executed by the 
latter in favour of the former (Ex. G, not 
printed). By thig transaction Tarun Ram 
purported to grant tohis brother a lease 
in perputuity of his undivided & annas 
- sharéin all the zamindaris and in many 
lakhirajes, at a tixed annual rent of 
Rs. 16 473-5-74. | Deducting therefore the 
<: amount representing Government revenue 
and cesses the net munafa reserved inhis 
. favour was Rs. 12,000 a year. This was 
~ made payable in twelve equal monthly 
instalments. The salami ‘was fixed “at 
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Rs.°25,000 ; (iii, a deed of gift by Tarun 
Ram in favour of his brother of his undivid- 
ed 8 annas share in all the remaining proe 
perties, movable and immovable, except 
the Benares house and the Debipur Garden 
(Ex. H, 11-101) ; (tv) a deed of release by 
Ram Kinkar in favour of Tarun Ram in 
respect of his undivided 8 annas share in 
the Benares house and in the Debipur 
garden (Ex. 1, 11 107). The result of these 
transactions, if real and effectual, was that 
Ram Kinkar got all the properties, mov- 
able and immovable, except the Benares 
house and the Debipur garden, subject to 
the obligation of paying aanually a net 
sum of Rs 12,000 to Tarun Ram and 
Tarun Ram gotexclusively to himself the 
Benares house and the Debipur garden and 
the right to receive as patni munafa 
Rs. 12,000 annually, payable in equal 
monthly instalments of Rs. 1,000; if these 
transactions be real and effective, it is obvi- 
ous that the plaintiff's suit for partition 
must fail. The plaintiff anticipated this 
apparent difficulty and soin her plaint she 
made the case that these transactions were 
void in law, as according to her, her hus- 
band was of unsound mind at the time, and 
that at any rate they represented paper 
transactions never “intended to be acted 
upon. Seeing that after her husband's death 
she herself had taken proceedings to realize 
patni rent and had réceijved from the de- 
fendant the said munafa on several occas 
sions, she offers an explanation in several 
paragraphs of her plaint (paras. 7, 8, 9, 10, 
16 and 19). The learned Subordinate Judge 
found that Tarun Ram was a man of eccen- 
tric habits but was never a lunatic and ` 
the transactions noted above were genuine 
ones, meant to be acted upon, and had in 
fact been acted upon. He accordingly 
dismissed the plaintiff's suit with costs. 

In the appeal we have to consider two 
questions urged before us, namely, (i) whe- 
ther Tarun Ram was alunoatic atthe mater 
rial time; (ii) If not, are these transactions 
mere sham or benami ones ? As the evidence 
bearing upon both the points is intermixed, 
we proceed to deal with them together. 

The plaintiff who was examined on com- 
mission has given the details of her case, 
Her story in broad outlines is this: that 
after her father in-law's death her husband 
became the karta and managed the joint 
properties and managed them well till 1313 
or 1314 ,1906-07). At Brindaban, where he 
had accompanied his mother on.a pilgri- 
mage, he incurred the habit -of smoking 
ganja (hemp) and ina short time became 


1959 
an inveterate ganja smoker, smoking in 
large quantities and at all times of the 
day. That soon affected his brain. He be- 
came a violent lunaticin 1315 or 1316 
{1908 09)" a raving and dangerous one, 
and continued to be so, till his death in 
November 1919 Ram Kinkar Rai and the 
well-wishers of the family anticipated that 
he would, in his madness, make whimsical 
digpOsitions of his property in favour of 
strangers and enemies of the family and 
to prevent him from so doing got hold of 
him and had the patni patta. and deed of 
gift executed by him. To keep up the 
appearance of these-being genuine transac- 
tions, Ram Kinkar executed the corres- 
ponding patni kabuliyat and a deed of release 
in favour of his brother. She did not know 
of these deeds and transaction till shortly 
after her husband's death, The Story how 
she came toknow of them is stated in 
para. 7 of her plaint and in the first part of 
her examination-in chief. Just after her 
husband's death at Baraduari, where she 
bad been living with her husband, her two 
daughters and their husbands and children 
for some years past, she came to the family 
dwelling House at Harrishcbandrapur, where 
Ram Kinkar was stayipg. She was told by 
the latter that she bad no right to come 
there and reside at that house, as her has- 
band had in 1820 (1913), made a gift of 

- the same to him and had also granted him 
"patni settlement of his share in the zamin- 
daris and lakhirajes ata net munafa of 
Rs. 12,000 a year. She was taken aghast 
“but could not say much then as she was 
overwhelmed with grief at her husband's 
recent death, Ram Kinkar further told her 
that as the income of the estate was not 
-very much, Rs. 12,000 a year was quite 
-fair for her share and that he would pay 
her the said amount. She accepted the offer, 
as she was helpless, overwhelmed with 
grief, had no competent advice, and above 
all, was in need of money for defraying the 
expenses of the shradh of her husband. She 
also ai this time agreed not to live at the 
_Harrischandrapur house but to stay at Bara- 
_ duari. 4 

The payment of Rs. 12,000 in monthly 
instalments was, according to her, regular 
in beginning, irregular afterwards and 
finally stopped. She took proceedings under 
. Regn. VIII of 1819 to reccver the arrear dues, 
but the Collector on the objections of Ram 
Kinkar held that those proceedings were 
not mafntainable in law. Ram Kinkar teok 

. advantage ofthis, took up the position that 
“eho wag bound to pay half the costë of a 


BARAŤ SUNDARI v, Ra Kinga Rar (GAL) 


e 

447 
heavy litigation in which he and Tarun 
Ram were parties defendants, compelled 
ber to execute promissory notes for the 
same in his favour and finally deducted the 
same gradually from the munafa of 
Rs. 12,000 payable to her. She had to 
submit to all this because she was then under 
the clutches of Ram Kinkar, but these pro- 
ceedings on the part of Ram Kindar raised 
her suspicions about her husband's docu- 
ments executed in favour of the latter in 
1320 (1913) and left her with the feeling 
that she «as being cheated of her just dues. 
She moved from Baraduri to Maldah town in 
October 1926 (Kartic 1333), rented a house 
there, saw her lawyer Mr. Krishna Kamal 
Goswami, wrote letters to Ramani Kanta 
Chakravarty, ex manager of the Harris- 
chandrapur estate, to Jadunath Ghosh, 
another officer, to Bhagabati Charan Kabi- 
Taj, who is said to have treated her husband 
for some time for insanity, and sent a 
messenger to another ex-officer, Hiranya. 
Ramani replied to ber letter and Jadunath 
and Bhagabati Kaviraj saw her. Then sbe 
sent forthe retained Pleaders of estate. 
Mr. Kalipada Chatterjee and Rai Bahadur 


-Panchanan Majumdar. The former did not 


ses her but the latter did. Rat Bahadur 
Panchanan admitted before her (which the 
Rai Bahadur denies in his evidence) that 
the documents had been takén from her 
husband to prevené him from dealing with 
his properties in a whimisc3l fashion, but 
they represented paper transactions. He 
said that he would intervene with Ram 
Kinkar, but some time later on said that 
he had seen Ram Kinkar but would do 
nothing in the line of a reasonable compro- 
mise. She thereupon filed this suit. 

The oral evidence in the case is conflicte 
ing but a mass of documentary evidence 
has been produced by the defendant to 
mee’ the plaintiff's case. The whole lot had 
been attacked in the lower Oourt by the 
plaintif as being forgerierand the same 
attack has been made before us by her 
learned Advocate. Having regard to the 
nature gf the documentary evidence pro- 
duced by the defendayt which covers the 
period from 1316 to Bhadra 1326 (April 
1903 toeSeptemher 1919), and the definite 
case of the plaintiff that her Husband 
became a Violent lunatic from the end of 
1915 or beginning of 1316 and continued 
in the same state till his death in Novem- 
ber 1919, the appellant’s Advocate must of 
necessity go to the length of attacking all 
the said documénts, every one of them, as 
forgeries. With these preliminary remarks 
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we proceed to consider the evidence in 
some detail. : 

The four documents, evidencing the three 
transfers were all executed on Bysack 12, 
1820 fApril 25, 1913). They were all 
executed ‘at the Gossaintuli house, a rented 
house of Harrischandrapur Estate (Baras 
taraf) at Maldah. The evidence establishes 
that shortly before this Tarun Ram was 
living at Calcutta with one servant, in a 
hotel there, Hecame to Maldah with his 
servant in Bysack 1320 and stayed with 
the estate Pleader Mr. Kalipada Chatterjee. 
The evidence is‘not precise as to the exact 
date of his arrival at Maldah but it is clear 
that he arrived there about a few days 
before the documents were executed, i. e., 
about 6th or 7th or 8th of Bysack, He stayed 
at Mr. Kalipada Chatterjee’s house all the 
time till the execution of the documents, 
he going over to the Gossaintuli house only 
‘for executing the same. Ram Kinkar had 
‘come down from Harrischandrapur a day 
or two after Tarun Ram's arrival at Maldah 
‘and was staying at the Gossaintuli house. 
The evidence of Mr. Kalipada Ohatterjee is 
that Tarun Ram had with him, when he 
came to his house, some sort of a draft of 
the patni patta and may be of the deed of 
‘gift. Tarun Ram showed him the same and 
he went with it to Ram Kinkar. Tke draft 
of the kabyliyat was prepared at the in- 
stance of Ram Kinkar by another estate 
Pleader Mr. Kali Pros@¢nna Shaha who has 
also been examined. Mr. Kalipada Chatter- 
jee prepared the draft of the deed of release 
and settled all ‘the four drafts in consulta- 
tion with the parties. The deeds were all 
executed on the same date‘in the presence 
of many persons. Mr.’ Kali Prosanna Shaba, 
Mr. Kalipada ‘Chatterjee, two Ranjit 
‘Singhas, Umesh Chandra Singh, the last 
‘three being officers of the estate were the 
common atiesting witnesses, and Jahnawi 
‘Charan Ghosh was the writer of some and 
‘attesting ‘witness to others. They were 
registered two days later on commission, 
‘Mr. ‘Paochanan Mazumdar identifying 
‘Tarun Ram. NAH 

The -direct evidence of benamj is given 
“by the plaintiff's witness Hiranya Mohan 
Ganguly. (1, 119). His evidence is that 
“Ram Kinkar ultimately took into serious 
consideration the declarations offen made 
-by Tarun Ram ‘that he would settle his 
properties with Mobini Mohan Misra and 
“Hari Mohan Misra, the two proprietors of 
‘the Ghota Taraf who were on terms of 
‘enmity with the Barataraf. One day he 
- galled his principal -officers and well-wishers 


‘Advocate. 


1 
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in consultation and the question: of benami 
was settled but the details were left over 
to be settled in consultation with the law- 
yers of the estate. A conference with the 
three lawyers of the estate, Mr. Kalipada 
Chatterjee, Mr. Kali-Prosanna Braha and 
Mr. Panchanan Mazumdar, was heid at the 
end of the Bengalee year 1319 (about the 


middle of April 1912) and the plan of having. 


a patni patta and adeed of gift from Tarun 
Ram and a corresponding patni kabuliyat 
and a deed of release by Ram ‘Kinkar and 
fixed upon. we 

The witness speaks of his presence at 
both the conferences and at the time,of 
the execution of the documents. He was 
a comparatively new. man .in. the em- 
ploy of the estate, ‘and was, according to 
himself, a mujfasil Tahsildar in chargé of a 
small Taghil. His evidence in all material 
particulars has been contradicted by the 
aforesaid three lawyers and does not inspire 
confidence. 


appear as an attesting witness. 
grave doubts if he was present at all at 
the so-called conferences ard at the time of 
execution. We accordingly entizely discard 
his evidence. The evidence of Ram Kindar 
is urreal in many: parts and besides he ‘is 
highly interested in the result of the litiga- 
tion. Umesh Singh isan old officer of his 
and is still serving him. We do not accord: 
ingly consider it safe to ‘go upon the evi- 
dence of Ram Kindar and Umesh Singh, 
but do not see why the evidence of the 
three'Pleaders should be discarded. The 
drafts of the documents have not been pro- 
duced. Ordinarily that would have been a 
material fact for consideration, but seeing 
that the transactions are of thé ‘year 1913 
and that there is 4 mass of documentary 
evidence, which, if genuine, would destroy 
completely the case of benami, we do not 
attach much importance to the absence of 
the drafts. The oral evidence bearing upon 
the question of mental capacity of Tarun 
Ram adduced by the plaintiff consists- of 
the plaintiff's evidence, and the evidence of 


‘Raja: Sasi Sekharreswara Roy, ‘of Hiranya 


Mohan Ganguly, Dr. Jogesh Chandra Ghosh 
and of Dr. Pramatha Nath Dey: These are 
her.principal witnesses on whom reliance 
has been placed before us by the appellant's 
There are some more witnesses 
examined on the plaintiffs behalf.who- also 
speak to Tarun Ram's m@ntal condition 
but no specific reference to their evidence 
wis made before us by the learned Advocate 
-for the appellant. Their evidence is either 


Though he says he was pre- 
sent at the execution, his name does not- 
We have’ 


+ 
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of a general nature or more or less tend to 
corroborate some of the incidents spoken to 
by the plaintiff and: her aforesaid three 
witnesses. 

We have already given 
of the plaintiff's evidence. Her husband's 
trouble was dus to his excessive ganja 
somoking He incurred the habit in 1905-07. 
She says that in-1315 (190809) she went 
to her father’s place at Tapan Bajitpore, 


a short summary 


' to,attend the Upanayan ceremony of her 


youngest brother, leaving her husband at 
Harrischandrapur. She stayed there for 
2 months and while she was there she 
heard that her husband had gone off his 
head.” She came back and found her hus- 
band. totally mad and at times very violent 
and had to be bound by force. Ultimate- 
ly a Kabiraj Bhagabati Charan (now dead) 
was: called in who treated him for a 
short pericd. This is all the medical treat- 
ment her husband had. No other Doctor 
ör Kaviraj was ever called in, although 
according to her, her husband continued 
to be a violent lunatic for about 10 or 
11 years till his death. In October 1911 
(Aswin 1318) her husband went to Benares 
accompanied by an officer, Jadunath 
Ghosh, a” cook and a servant, she herself 
keeping back: After, return from Benares 
at thé’ énd of the same year there was a 
fight between her husband and Ram 
Kinkar, and it was considered by the rela- 
tions not safe to keep her husband in the 
family house. She and her husband ac- 
companied by some relations shifted to her 
father’s place at Tapan Bajitpore and after 
staying there for afew months travelled to 
Benares, where they put up at Anandanjee’s 
house. There, an agent of the Chota Taraf 
paid a visit with a view to get his property, 
and at this stay at Benares her hushand 
saw Kaja Sasi Sekharreswara Roy of Taher- 
pore accompanied by Pundit Kashi Nath 
Sarbabhoom. She left her husband at 
Benares and returned to Harrischadrapur 
where she told Ram Kinkar about the visit 
of the agent of the Chota Taraf but the 
latter assured her that there was no reason 
to be aftaid of the Chota Taraf people, as 
any deed by Tarun Ram would be adjudged 
void, he being a lunatic. She again joined 
her husband at Benares in about July 1912 
and they both stayed there for about two 
months more: On return to Harrischandra- 
she stayed there till Aswin 1320 
(September WIS), but her husband after 
staying there for 4 or 5 days, went to her 


‘father’s place and from there to Calantta 


eecompanied by a servant only. We have 
. 18057 & 58 
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the evidence that at Calcutta he lived in a 
hotel. The salient facts to be noticed in her 
evidence are that there was practically no 
medical treatment. According to her a 
Kabiraj treated her husband for insanity, 
but only fora short time. This is remark- 
able seeing that the family was well off. 
The second thing is that although according 
to her evidence her busband was badly in 
need of being looked after, she on miny 
occasions lived at a great distance from 
him, leaving him in charge of a cook anda 
servant. The thrid thing is that although 
according to her he frequently become 
violent and had to be tied down, he. was 
allowed to move about from place to place 
and in railway trains just like a normal 
person accompanied by a personal servant, 
and to stay abroad for appreciable lengths 
of time with a personal servant only and 
at times in hotels, 

The two Doctors examined on behalf of 
the plaintiff, Dr. Ghosh and Dr. Dey, never 
treated Tarun Ram or kept him under such 
observations as a medical man would. They 
saw him casually for very short times and 


-observed some abnormal conditions ia him, 


He was on some occasions naked, on some 
occasions in a silent mood, sometimes he 


-spat on people and sometimes violently 


quarrelled with them and on ons occasion 
thrashed a maidservant rather severely. 
Raja Sashisekhar saw him once for a very 
short time in hig Benares house. The 
Raja's memory is very vague, as naturally 
it must be at this distance of time. Tarun 
Ram had gone to him accompanied by 
a Pandit to propose business with him. 
The Pandit was Kasi Nath Sarbabhoom. 
The visit is quite consistant with the actioa 
of asame man. Moreover, if Tarun Ram's 
condition was suck as is spoken to by the 
plaintiff, Sarbabhoom would not have cer- 
fainly taken him to the Raja, and if any 
proposal for settling his property was con- 
sidered necessary Sarbabhoom would have 
in that case alone negotiated with the Raja, 
leaving Tarun Ram safe at home. The 
point in the Raja's evidence is that at the 
end of the interview Tarun Ram insisted on 
the Raja witnessing his dance, threw off 
his clothes and began’ dancing. This was 
certainly abnormal. A pointed question 
was, however, put to the Raja -by the 
plaintiff as to whether he considered 
Tarun Ram to be a lunatic, but the Raja 
could not answer the same in the affirma- 
tive. Mr. Panchanan Majumdar @lso spoke 
to one instance in which Tarun Ram 
behaved in an abnormal fashion. The evi- 


e 

456 
dence given by the two Doctors, the Raja 
and Mr. Panchanan Mazumdar, establishes 
the fact that at times Tarun Ram behaved 
in an abnormal way but taking the whole 
evidence on the record into consideration 
we cannot hold that the plaintiff has estab- 
lished that her husband was at any time 
an insane man. He was addicted to ganja 
and the incidenta spoken to by these wit- 
nesses may have happened when he was 
under the influence of ganja. Lyons in 
his “Medical Jurisprudence for India” des- 


cribes the effect of ganja in these terms : 

“Hemp acts on the brain, causing usually excite- 
ment, followed by narcotism, During the stage of 
excitement, the individual is the subject of hallu- 
cinations, usually but not invariably, of the 
pleasurable and often of a sexual character. In 
this stage the patient may show no outward 
indication of excitement or he may be constantly 
laughing, singing or talking or furiously delirious 
(p. 696, Edn, 8); if the drug is taken in small 
doses the effect produced is slight, consisting merely 
of some pleasurable stimulution of the higher 
centres. This in no way affects the individual's 
appreciation of the consequences of his acts, In 
large doses hemp, like dhatura, causes a temporary 
insanity associated with hallucinations under the 
influence of which a person may be violent even 
to the extent of committing homicide; (p. 411, 
Edn. 8).” 


We will now deal with the documentary 
evidence. On the plaintiff's side few docu- 
ments have been exhibited and only one of 
them has been printed (Ex. 1; 11-240). It 
is a letter’written to the plaintiff by 
Ramani Kanta Chakrabarty after she had 
removed herself to Maldah in 1926, Ramani 
Kanta was one of the principal officers of 
the estate at the time when the aforesaid 
documents, the patni paita, elc., were exe- 
cuted. This letter was in reply to the 
plaintifs letter about which she has 
spoken to in her plaint and in her deposi- 
tion. The writer is dead, but his state- 
ments do not come within any of the 
clauses of s. 32, Evidence Act. The docu- 
ment is not accordingly admissible in evi- 
dence. Moreover, its value is very little 
seeing that atthe time controversy between 
parties had already begun. On the side of 
the defendant more than two hundrea docu- 
ments have been exhibited. ‘Lhey may be 
classified as follows: i) 43 lettefs written 
by Tarun Ram covéring a period from 1910 
to September 16, 1919 some of they being 
postcards; (%) about fifty-five rent receipts 
for paini rent signed by Tarun Ram, and 
some postal acknowledgments of the 
receipt of such rent also signed by him, 
supportéd by chalans and entries in the 
account books of Ram Kinkar; (iii) Docu- 
mepis showing payment te Tarun Ram of 
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a gcnsiderable portion of the selami of 
Rs. 25,000 reserved in the patni potta; 
(iv) Proceedings in connection with the pro- 
bate of the will of cne Raj Kumar Singh; 
(v) Proceedings of a suit instituted by the 
Chota Taraf against Tarun Ram snd Ram 
Kinkar; (vi) Documents showing business 
dealings by Tarun Ram, and (vit) letters 
from the plaintiff to Ram Kinkar Roy and 
receipts of patni rent granted by her. 

The first question we have to decide, is 
whether the letters purporting to be written 
by Tarun Ram are forgeries or not. One 
inherent improbability against the sugges- 
tion that they are forgeries is their great 
number. A person intending to support 
his case by forged documents, would not 
ordinarily produce a great number of 
suspicious documents, for thereby he would 
be exposing himself to a greater risk of 
discovery? The second thing to be observ- 
ed is that these letters which are of old 
dates deal with a variety of matters, family 
matters and business matters, and give 
minute details, which have been proved to 
be true toa great part by the statements 
made by the plaintiff and her witnesses in 
cross examination. It would be very 
difficult at such distance of ttme for a 
forger to guard himself in respect of 
minute details. He would naturally avoid - 
stating such details in forged documents. ` 
Some of the matters dealt with in these 
letters state facts which are of a trivial 
nature and yet they are correct-and corro» 
borated bythe plaintiff herself. or:her 
witnesses or by documents. ‘To take some 
instances: In his letter Ex. D-15 (11-52). 
(a postcard) Tarun Ram writes to Ram ~ 
Kinkar from Benares on Pous 19, 1321 
(January 3, 1915) informing him that his 
cook Snibaram has been attacked with 
emall-pox. Kasi Nath Sarbabhoom admits 
in his cross-examination at p. 59 (1-30) 
that this was fact. In another letter also 
from Benares he speaks of his servant 
Anadi’s illness Ex. D-35 (11-30) and the 
plaintiff admits that they had a servant 
named Anadi (1,89 1-12;. There are many 
such instances of corroboration of the small 
details mentioned in these letters. None 
of the Witnesses examined on behalf of the 
plaintiff has come out with a straight and 
bold denial of the handwriting or signature 
of Tarun Ram in these letters, The plain- 
tiff feigns ignorance of her husband's hand- 
writing, stating, and we thiak falsely,that 
she never saw her husband write. Her 
witmess Hiranya admits the general simi- 
larity of the writing with Tarun Ram's 
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handwriting but refers to the dissimilarity 
of an alphabet here and there. Forty-two 
of these letters had been filed in Court by 
the defendant in Maicb, April and May, 
1929, shortly after he had filed his written 
statement, and only one, Ex. D-27 (11-66 
date wrongly printed) was filed in Febru- 
ary 1930 with an explanation that it could 
not be traced earlier, being in a file in the 
Sumer Sherista. Twenty of these letters 
were filed at a time when ihe p'aintiff's 
application for a Receiver was pending 
. consideration and were made grounds in 
opposition. The plaintiff and his lawyers 
must have realized the importance of these 
letters and still no steps were taken during 
the next five ‘years while the suit was 
pending in the lower Court to have them 
examined by a handwriting expert. 

The only comment that the learrted Advo- 
Gate for the appellant makes on them is 
that the manner of their discovery is 
suspicious and relevant evidence has been 
withheld by the defendant. For this purpose 
he has drawn our attention to the evidence 
of the defendant at p. 194, of the Manager 
Janaki Nath Roy at p. 286, of the clerk of the 
Sumer Shéerista Janki Nath Chakravarty at 
‘p. 326, and has commented on the absence 
of Ajodhya, the record-keeper, from the 
witness-box. These witnesses in our judg- 
ment give a consistent and probable 
Story. On coming to knew of the plaintiff's 
suit, the defendant asked his Manager 
in Auguet or September 1928 (Bhadra 
1335) to see if there were any letters 
of Tarun Ram in the Sherista. The 
Manager ordered a search by ‘Janaki 
Chakravarty, he himself also taking part. 
Bundles of old letters which were in the 
record-room were brought out by Ajodhya 
and these bundles were examined by him, 
the Manager and the clerk Janki and from 
them Tarun Ram’s letters were taken out. 
The part played by Ajodhya was insigai- 
ficant. He simply brought heaps of papers 
from the record-room and placed them 
before the Manager. He did not know 
what these heaps contained. He acted the 
part of a cartier only and his absence from 
the witness-box in our judgment is not a 
material defect. The suggestion that all of 
them had been forged between the date of 
the suit and their filing in Court cannot 
bear scrutiny, for sixteen of them are post- 
cards, the old “mall ones, which had long 
Defore the suit been withdrawn by Govern- 
ment. They, as also many postal envelopes, 
bea» the postal seals of the place where 
they were pcéted and “also of tbe place of 
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destination. For these reasons we have no 
hesitation in agreeing with the Subordinate 
Judge that these letters are all genuine. 
They prove that Tarun Ram was a per- 
fec:ly sane man all along till his death. 
Some of these letters contain demands from 
his brother of tbe patni rent and certain 
important admissions by him pointing to 
the fact that the four documents executed 
on April 25, 1913 (Ex.G,G(1) Hand 1) 
represented genuine transactions. 

Many of the reasons we have stated 
above for holding the letters to be genuine 
apply to the rent receipts and postal 
acknowlegments of the receipt of insured 
covers containing money also signed by 
Tarun Ram. They show that Tarun Ram 
received money from Ram Kinkaras patni 
rentalmost regularly. During his lifetime 
about 78 monthly instalments of patni 
rent were payable to him and the rent 
receipts challans and these postal acknow- 
ledgments cover almost all the instalments 
so payable. After Tarun Ram's death the 
plaintiff herself received without protest 
money from Ram Kinkar as part of patni 
rent and took proceedings against him for 
realizing the same, and only when the 
defendant made high handedly large deduc- 
tions from the patni rent for the costs of 
the Chota Taraf's suit deductions which 
cannot be justified on the evidence, that 
she felt exasperated, went to Maldah, and 
thereafter filed this suit. Her plea that 
she was under the thumb of Ram Kinkar 


-and so could do nothing before, cannot bear 


scrutiny. She had her two sons-in-law liv- 
ing with her, had her own officer and had 
a Pleader at Maldah. Mr. Krishna Kamal 
Goswami, a scion of the family of her 
father’s spiritual preceptor, with whom her 
eldest son-in-law was in constant touch in 
connection with her business affairs. We 
further hold that the selami of Rs. 25,000 
was actually paid to Tarun Ram by Ram 
Kinkar. The avidence on this point, which 
we believe, is that a small portion of it was 
paid at the time of the execution of the 
paini patta and forthe rest Ram Kinkar 
executed first a promissory note and later 
on on July 22, 1913, a fegistered bond in 
favour of Tarun Ram (Ex. J-ll. 141) 
and on further insistence from the latter, as 
is evidenced by his letter dated November 
9, 1913, Ex. D12 (11, 50) borrowed 
Rs. 15,000 from the Faridpur Loan Office 
and paid up the balance of the Selami 
(Ex. ©. 11, 162, mortgage io favour of 
Faridpur Loan Office dated Jaunary 24, 
1914; endorsement on bond dated Magh 
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19, 1320; there is a misprint in the 
record, Hx. J-11, 143, Ex. U-13, 11-150-152, 
Rokar entry dated February 1, 1914). 
The Government currency notes received 
by Ram - Kinkar frcm the Faridpur Loan 
Office for Rs. 15,000 together with an addi- 
tional sum of Rs, 3,000 was paid to Tarun 
Ram. Probably with this money and from 
what: he could save frem the patni rent 
received by him Tarun Ram started a 
money-lending business. He purchased 
properties in execution of decrees against 
his debtors and sold them to otkers by 
registered dccuments; Ex. D-17; 11, 70, 
Ex. N-2 to N-4: 11, 23, 24; Ex. Q. Q-1, Q-2, 
Q 3, 11, 181 to 157. For conducting his 
business he executed a power-of-attorney 
in favour of Balabhadra Misra and Umesh 
Chandra Sinha as late as August 12, 1916, 
(Ex. CO; 11 178). 

. We will now notice how others dealt 
with Tarun Ram. Kashi Nath Sarbabhoom 
who now ccmes to depose on behalf of the 
plaintiff and supports her case that Tarun 
Ram was insane from at least 1911 (1318) 
himself wrote two letters to Tarun Ram 
from Benares in February 1912, Magh 
1318 (Exs. D-56 and D-57, 11,88 and 79) 
in which he asked the latter's instructions 
regarding the repairs of the Benares house 
and regarding the trouble he had with the 
neighbouring owner regarding some win- 
dows. Sarbabhoom admits these letters to 
be genuine (1, 62). (Théy and the covers 
were marked Exs. A 10 A-5 before tke 
Commissioner). The contents of these let- 
ters indicate une quivocably that Tarun Ram 
was regarded by Sarbabhoom as perfectly 
sane and quite capable then of managing 
business affairs. One Raj Kumar Singh, a 
wealthy neighbour, executed a will in 
April 1909 (Bysack 20, 1316) and died in 
August following, He appointed Tarun 
Ram and his brother Kam Kinkar as 
executois. He would never have appointed 
Tarun Ramean executor if he had then 
shown signs of insanity. According to the 
plaintifi's evidence her husband had 
become a lunatic then. On December 21, 
1809 (Pous 1316) Ram Kinkar ‘and Turun 
Ram filed a joint application for probate 
(Ex. K, 11-20). In Ex. D-46, (11, 32) dated 
September 30, 1910 and Ex. D.39, dated 
September 28, 1917 (11-12), Tarun Kam 
inaicates what interest he was taking in 
Raj Kumar Singh's affairs. It also appears 
that dbout this time Tarun Kam was 
taking keen interest in the management 
of the estate and keeping himseif well 
informed about its affaiis from places 
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where he was temporarly residing (Ex. D- 
35, 11-30, Ex. D-26, 11-40, Ex. D-39,. 
11-42; Ex. D-43, 11-44; Ex. D-7, 11-45, - ete). 
Abdul Gani, a tenant, was treating him as. 
karta and in respect of a proposéd settles. 
ment of some lands detailed correspondence 
passed between them. The documents. 
bearing upon this settlement are Ex. D. 52, 
(11-27). Ex. D-46, (11-32), D-50; (11-38);: 
(Ex, T. (11-78) On February 1%, 1918, 
Mohini Mohan Misra and others, the Chota- 
Taraf people, filed a suit for redemption: 
against ‘Tarun Ram and his brother 
(Ex. Neo, 11-190). i t 
That wasa big suit in which the right 
of Tarun Ram and his brother to possess 
the bulk of the Harrischandrapur estate. 
was at stake. There was admittedly no 
love lost between them and Chota Taraf. 
people, who were men of the locality. The 
matter ultimately went up to the Privy 
Council and the out pocket cost of the 
defendants of that suit was something. 
like Rs. 47,000. Eminent lawyers of 
Calcutta were consulted by the parties from 
the beginning, Sir Rash Behary Ghose by 
the plaintiffs of that suit and Dr. Dwarka- 
Nath Mitter (later Mitter, J.) bythe defen-: 
dants, The plaintifs of that suit sued. 
Tarun Kam as a sane man, for they did 
not have a guardian ad litem appointed: 
for him. Jf Tarun Ram was then insane, 
surely the Chota ‘laraf people, the. 
plaintiffs of that suit, would have known. 
that fact, and would have taken particular: 
care to have him properly represented 
through a guardian ad litem. They could 
not, with.their eyes open, have risked a 
decree which would have been a nullity 
so far as Tarun Kam was concerned, if he 
was then actually insane. Tarun appeared 
in that suitas a sane defendant would 
and filed a written statement with his 
brother. The evidence is that after the 
tiling of the suit he was residing at 
Calcutta and some of his letters show that 
he was making tadbir for the suit 
(Ex. D 20, 11-58, Ex, D-21, 11-58; Ex. D- 
23, 11-60 Ex. D-24, 11 62). SAN 
We do not feel it necessary to examine in 
detail the other documentary evidence on 
the record. We feel convinced that Tarun 
kam was not insane, incapable in law in 
executing Exs. Q and H, the patni patta 
and the deed of gift, and these deeds 
represénted genuine tranbactions. There 
is no tangible evidence that the net 
imtcome of properties let out in paint . was 
ke. 70,000 to Ks. 79,000 a year in 192 or 
1913, that is, in Tarun” Rams share 
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Rs. 35,000 to Rs. 37,500. The evi- 
‘dence of the plaintiff on tbis point is 
hearsay and worthless and the evidence of 
Hiranya equally worthless. At the plaintiff's: 
eleventh hour requisition the defendant 
‘produced in Oourt on June 20, 1934, all 
the Papers, collection and account papers, 
38 items in all, of the year 1320: but 
the Plaintiff thereafter did not care to 
look into them or exhibit any one of 
them. That requision of the plaintiff which 
‘was made on June 13, 1934, was a dodge, 
for if the defendant and failed within 
that short time to produce these old papers 
the plaintiff would have charged the 
defendant with suppression of evidence 
bearing upon the question of the income 
of the estate about the time of the patni 
‘and would have asked the Gourt to accept 
the worthless evidence relating to the 
Income of the ‘estate produc8d by her. 
In fact as the list of documents filed by 
the defendant on June 20, 1934, is not 
included in the printed record, Dr. Basak 
appearing for the appellant made that 
comment in his opening but after Mr. 
Gupta appearing for the respondent had 
pointed out tous from the original records 
‘ag to hoW the matter stood, Dr. Basak in 
‘his final reply simply dropped the matter. 
For the reasons stated above, we hold that 
the learned Subordinate Judge has come 
to the right conclusion and that this appeal 
must be dismissed, and the decree of the 
lower Ocurt, subject to a modification about 
costs, must be confirmed. 

We have only toconsider the question of 
eosts. The defendant deducted about 
Rs, 26,000 from the patni rent on the 
plea’ that it was payable by the plaintiff 
on account of the costs of the Chota Taraf 
people’s redemption suit. To justify the 
deduction he sét up an agreement with 
Taran Ram. This case is falsified hy two 
of Tarun Ram's letters which the defendant 
himself has produced ‘Ex. D-25, 11-60; 
Ex. D 24, 11-62). He further stated that 
on the plaintiff raising objections to the 
deductions he obtained the opinion of 
Dr. Dwarka Nath Mitter and on that the 
plaintiff consented to the deductions. This 
opinion of Dr. Mitter bas not been pro- 
duced, and in our judgment, this part of 
the defendant’s case also rests on fiction. 
If the defendant had not unjustly made 
these heavy deductions the suit would 
probably not “have been: instituted, at all. 
His attempt to cheat the plaintiff: is 
responsible for the suit. For these réeasens, : 
akhough we: dismiss ;the appeal-and the 
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suit, we do order each party to bear 
their respective costs both of the Court 
below and of this Court. . In dismissing the 
appeal we express the hope thatin future 
the defendant would treat his widowed 
sister-in-law fairly and squarely and would 
not take to questionable devices to deprive 
her of her just dues. 


D. Appeal dismissed. 
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Firm AYA RAM-TOLA RAM AND OTHERG— 
DarenDaANTs—APPELLANTS 
versus 
. SADHU LAL— PLAINTIFF AND ANoTagR— 
DEFENDAN T— RESPONDENTS 

Contract—Construction — Wagering transactions— 
Speculation, if involves wagering contract—Contract, 
when of wagering nature—No proof of intention that 
there is tobe no delivery—Contract held not wagering 
—Original contract a wagering transaction—Forbear- 
ance of plaintiff to sue and declare defendant 
defaulter, whether good consideration for fresh agree~ 
ment—Plaintiff, if can recover on fresh agreement— 
Hindu Law-— Joint family —Debts—Father incurring 
debts of speculative nature—Joint family estate in 
hands of son, if liable. aa 7 

Speculation does not necessarily involve a contract 
by way of wager, and to constitute such a contract a 
common intention to wager is essential, Even if one 
party to a contract were a speculator who never 
intended to give delivery, and that fact was known 
to the other party, yet, ên the absence of any bargain 
or understanding, express or implied, that the goods 
were not to be delivered, that would not convert.a 
contract, otherwise innocent, into a wager ; nor would 
the mere fact that as to the greater part of the goods. 
there was no delivery but an adjustment of claims, 
vibiate the transaction. [p. 45f, col, L] 

Consequently, the contract relating to transactions 
speculative in their nature cannot be held toa 
wagering contract, if there is no evidence showing 
that the transactions were to be on differences only, 
gr that there was nointention to take delivery. 
Bhagwandas Parasramv. Burjorji Ruttonji Bomanji ' 
(2), Sukhdevdoss Ramprasad v. Govindoss Chathur- 
bhujdoss & Co.(3}and Kundan Lal v. Qadir Ahmad 
Ali (4), relied on. ; ji 

The forbearance of a plaintiff toe sue, coupled with 
his forbearance to declare the defendant a defaulter, 
constitutes a good consideration for the fresh agree- 
ment though the original contract had beenin the 
nature of @ wagering transaction and the plaintiffis 
entitled to recover. The defgndant would be estopped 
from setting up the defence that the transactions 
were wagering. Hyams v Stuart King (9), fol- - 
lowed. [p. 457, col. 1] i 

If speculative debts have been incurred by the 
father and the other members of the joint family are 
his sons, the joirt family estate is open to be taken in 
execution proceedings upon a decree for payment of 
those debts, unless the debts are proved toehave been 
incurred for immoral or illegal purposes, Pirthi ` 
Singh Jowala Prasad v. Mam Chand (5), Miuluk ` 
Chand-Krishnaji vDaya Kishan (6), Khem Chand v. - 
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Narain Das (7) and Ram Krishna Muraji v. Ratan 
Chand (8), relied on. |p. 456, col. 1.] 

F. C. A. from the dezreeof the Sub-Judge, 

tae Olass, Dera Ghazi Khan, dated April 27, 


Messrs. J. N. Aggarwal and Asa Ram 
Aogarwal, fcr the Appellants. 
Mr. Achhru Ram, for the Respondent 
(Plaintiff.) 


Addison, J.—Between 1913 and 1914, the 
father of the plaintiff. Sadhu Lal, namely 
Bodh Raj, under the name of Het Ram Bodh 
Raj, dealt with the Karachi commission 
agency firm, Aya Ram-Tola Ram, and in 
course of the business, struck balances 
from time to time. A large sum became 
due to the Karachi firm which sued in 
Karachi the Firm Het Ram-Bodh Raj, 
Rs.1,14,449-8-0 with costs and further interest 
being claimed. A compromise was entered 
Into on April 12, 1923, a decree being 
passed against Het Ram-Bodh Raj and the 
defendant Bodh Raj personally for 
Rs. 1,04,000 with interest at 6 per cent. per 
annum from the date of the decree until 
payment. It wasfurther agreed that if six 
instalments amounting in all to Rs. 96,000, 
were paid, the decree would be liquidated. 
It. was stated that the plaintiff firm :could 
recover the decretal amount from the pro- 
perty of Het Ram-Bodh Raj, charged under 
the compromise, or from the defendant 
Bodh Raj pérsonally, but that the brother 
of Bodh Raj, namely ,Dharu Lal, was 
not to be personally liable as he had been 
joined in the decree only as surety so that 
his share in the joint family property 
would become liable, Provision was further 
made for execution for the full amount 
if default was made in payment of the 
instalments. Default was made and the 
decree-holder firm took out execution 
in the Court of the District Judge, Dera 
Ghazi Khan in the Punjab, the decree’ 
having been transferred there. 

-In execution of the decree at Dera Ghazi 
Khan, the decyee-holder proceeded not to 
sell the property charged but to attach the 
property of Bodh Raj, who was made per- 
sonally liable under the compromise decree. 
The present plaintiff Sadhu Lal, Who was 
the son of Bodh R&j on October 15, 1926, 
objected to the attachment on the ground 
that the property was ancestral and that 
his half share was therefore not liable as 
the dealings between hie father and the 
Karachi firm were badni and therefore 
illegal. ‘Phese proceedings dragged on for 
a long time but at length on April 27, 
1928, the parties compromised by fixing 
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new instalments and the proceedings in 
execution were, therefore, consigned to the 
record room after partial satisfaction of 
the decree. The order of the District 
Judge was to the effec: that the compromise 
had been finally verified in Court and was 
an aceomplished fact. The objectors, tha 
is, Sadhu Lal and certain others who are 
not before us, had withdrawn their objec- 
tions in view of this compromise. 

This second compromise was also acted 
upon to a certain extent, the instalments 
fixed for 1929 and 1930 thereunder being 
duly paid while that for 1931 was 
partially paid. Default having again been 
committed the decres-holder firm re-started 
execution in 1932. The decree-holder was 
then met with the objection on behalf of 
Bodh Raj and Dhara Lal, h's brother, 
that a new agreement, superseding the old 
decree, had come into existence by reason 
of the compromise of 1923 and that the 
decree could no longer be executed. The 
Disirict Judge held that the decree was 
still executable and an appeal to this 
Court was dismissed. The matter was 
taken to the Privy Council and that appeal 
was also dismissed: see Het Ram-Bodhraj 
v. Aya Ram-Tola Ram (1). The appeal was 
dismissed by the High Court on June 24, 
1935, and the appeal’ to the Privy Council 
was dismissed in December, 1937. In the 
meantime Sadhu Lal, son of Bodh Raj, 
had brought the present suit on February 7, 
1936, without waiting for the result of 
the appeal to the Privy Council. His claim 
is that the transactions had been entered 
into by his father as wagering contracts 
and that therefore the son's share of the 
ancestral family property was not liable 
to he attached and scld in execution of 
such a decree. Before the suit was filed 
the plaintiff put in fresh objections to 
the attachment of the property, which were 
summarily dismissed by the executing 
Court on February 21, 1935. The objections 
were similar to those which had been put 
by him in 1924. The trial Court has 
decreed the plaintiff's claim on the ground: 
that the transactions were badni and 
illegal. The decree-holder firm bas appealed 
against this decision. 

In certain of his transactions with the 
Karachi firm Bodh Raj had as his partner one 
Khushal Ram. Bodh Raj. however, had other 
transactions with the Karachi firm on his 


(1) 42 O W N509; 172 Ind. Oas. 999° 1938 O L R 98; 
1938A L R 129:10R PO 196; (1938) A L J 150;4 B 
R 308¢ 1938 0 W N 310; 47 L W 606;40 P ÉR 606; 
(1938) M W N 662; 32 S LR415 (PO) e ` A 
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own account. On July 17,1918, Bodh Raj 
sued Jhanwar Das, son of Khushal Ram, 
for rendition of accounts in connection 
with the joint’ transactions that Bodh Raj 
and Khushal Ram had had with the Karachi 
decree-holder firm. In that euit Bodh Raj 
was examined asa witness and stated what 
the partnership was between him and 
Khushal Ram. He said that Khushal Ram 
remained at Karachi to conduct the business 
but that Bodh Raj himself used also to 
have separate dealings on his own account 
with the decree-holder firm. He stated that 
Khushal Ram had had the books in hbis 
possession, having copied them from the 
books of the decree-holder Karachi firm of 
Aya Ram-Tola Ram, but that he had 
destroyed them. Bodh Raj further stated 
that he himself had struck one balance in 
Tola Ram's books at Karachi for both 
sets of transactions, that is the foint transac- 
tions of himself and Khushal Ram and 
also the transactions which he had entered 
into on his own account. This was because 
the Karachi from of Tola Ram only recognize- 
edhim. In this statement which was recorded 
on May 17,1919, he also said that delivery 
of goods was taken by Khushal Ram in 
a large” number of cases. He particularly 
remembered that sugar, gram and wheat 
had been delivered but he could not state 
from memory the quantities. He. had at 
first instituted a criminal complaint against 
Khbushal Ram and his son Jhanwar Das 
and then sued the son of Khushal Ram 
in the Oivil Courts, the father having died 
in the meantime. 

Bodh Raj was also examined as a 
witness in the present case: see p. 40 of 
the paper-book, He still admitted that 
Khushal Ram was his partner in certain 
forward contracts with the decree-holder 


aod that he had obtained a decree for , 


Rs. 8,000 or so against Khushal Ram in 


connection with the partnership between . 


the twoin dealings withthe Karachi firm. 
He could not, however, remember whether he 
pleaded and stated in the suit against 
Khushal Ram that Aya Ram-Tola Ram were 
their commission agents. He did not 
remember even appearing as a witness in 
that suit, though it was instituted by 
himself. His statement already referred 
to was then read out to him but even 
thea he stated that he could not recollect 
the details after it was read. He might have 
made the st#tement that Aya Ram-Tola Ram 
Were commission agents and that Khushal 
Ram used to take delivery but he was not 
Positive. To every question asked about that 
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previous suit and about what he stated as 
a witness, he gave the same reply: “he 
could not remember”, He admitted having 
been in Karachi himself about 1915 or 
1916. This was because Atma Parkash of 
the Firm Aya Ram-Tola Ram, who was 
then only 25 or 30 years old, came to his 
home in Dera Ghazi Khan and asked him 
to go to Karachiand speculate there. Bodh 
Raj was himself then about 43 years old 
and he yielded to the young man because 
he told him that no delivery would be 
taken or given and that the business would 
be in differences only. Obviously, Bodh 
Raj is lying and his statement in this 
matter must be rejected, contradicted as it 
is by his former statement in 1919 and by 
the fact that he allowed a compromise 
decree to be passed against him in 1923 
at atime when there would have been no 
difficulty for the defendant firm to produce 
Further his denial that he 
himself kept no accounts of these transac- 
tions is incredible. The trial Judge has 
made much of the fact that the decree- 
holder firm has not produced their books 
but the firm was dissolved in 1927, anda 
decree had besn obtained and it may well 
have been the case that the books contains 
ing these very old transactions were no 
longer in existence. We consider that no 
adverse inference should be drawn against 
the decree-holder firm for “their non-pro- 
duction in these oircumstances. 

The plaintiff examined certain witnesses 
to prove that it was nart of the course of 
dealings between Bodh Raj and Aya Rams 
Tola Ram that no delivery would be given 
or taken. In the first place it is easy to get 
witnesses to say this, it being now well 
established that, if trading takes place on 
that basis, the transactions are wagering. 
The first witness is Jhanwar Das against 
whom Bodh Raj obtained a decree for 
Rs. 8,000 in connection with similar transac« 
tions entered into by Bodh Raj and 
Khushal Ram jointly. Hesstated that while 
he was in Karachi no delivery was in fact 
given or taken. He had to admit, how- 
ever, fhat Bodh Raj got a decree against 
his father’s estate,for contribution for, 
the losses they incurred jointly. He only 
stayed in Karachi for a few days on 
two occasions. The second witners Brah- 
min Lal is a prohit. He stated that 
when Atma Parkash came to Bodh Raj's 
town in Dera Ghazi Khan, he assured 
Bodh Raj that no delivery in fact would be 
necessary or made and that the dealings 
would be in differences. This witness ad- 


mitted that he was a friend of Bodh Raj. 
he third. witness Moti Ram is a near rela- 
-tiye of the plaintiff and his evidence is 
obviously false. Bila Ram (P. W. No. 4) 
. was a Munshi of Bodh Raj some 20 years 
before. He is also connected by marriage 
with the plaintiff. He, too, has stated that 
Atma Parkash ssid that no delivery was 
contemplated. Such evidence is merely 
‘contemptible. On the otber hand Gowardhan 
‘Das was examined as D. W. Ne. 1. He was 
one of the partners of the Firm Aya Ram- 
(Tola Ram. Another partner was examined 
‘as D. W. No. 2. This is all the evidence. 

On that evidence we are not prepared to 
find that the transactions were to be on 
differences only. It was beld in Bhagwandas 
Parasram v. Burjorji Ruttonji Bomanji (2) 
«that : : 
` “speculation does not necessarily involve a contract 
“by way of wager, and to constitute such a con- 
(tract, a common intention to wager is essential. 
:Even if one party t: a contract were a speculator 
Who never intended to give delivery, and that fact 
was known to the other party, yet, in the absence 
of any bargain or understanding, express or 
‘implied, that the goods were not to be delivered, 
¿that would not convert a contract, otherwise inno- 
cent, into a'wager; nor would the mere fact that 
as.to the greater part of the goods there was no 
‘delivery but an adjustment of claims, vitiate the 
“transaction.” 


` A similar decision was given in Sukhdev- 
‘doss Ramprasad v. Govindess Chathurbuj- 
‘doss & Co. (8) see also Kundan Lal v. 
Qadir Ahmad Ali, 72 Ind. Cas. 966 (4). 
It was also held in Pirfhi Singh Jowala 
Prasad v. Mam Chand (5) that if specu- 
lative debts have been incurred. by the 
‘father and the other membersof the joint 
‘family are his sons, the joint family estate 
‘is open to be takenin execution proceed- 
‘ings upon a decree for payment of those 
‘debis, unless the debts are proved to have 
‘been incurred for immoral or illegal pur- 
poses. In Mauluk Chand Krishnaji v. 
Daya Kishan, 106 Ind. Cas. 183 (6) it was 
held that the manager of a joint Hindu 
family has power to incur debts for 
business in speculative transaction§, as such 
debts cannot be said to be immoral and 


i (2) 42B 373; 44 Ind. Cas. 284; AI R 1917P C 101; 

451.429; 293MLT 203; 34 ML J 305; 4 PL W229: 
*16 A LJ 241; 270 LJ 388; (1918) M W N 315; 22 

O W_N 625; 20 Bom. L R 561; 7 L W 577; 11 Bur. LT 

211 (P 0). ° 

< (3) 51 M 96: 107 Ind. Cas. 29; A IR 1928 P C 30; 55 

I A 32: 470 Ld 144; 54 M LJ 130; 30 Bom. LR 238; 

5 O WN 195;27 L W453;1 L T 40 Mad.138;26A 

LJ 484P O) 

< (4) 78 Ind. Qas. 966: A I R 1924 Nag. 290. 

< (5) 16 L 1077; 156 Ind. Cas. 539: A I R 1935 Lah. 

761; 38 P L R 143; 7 R L 916. 

` (6) 106 Ind. Cag. 183; I L T 60 Lak, 6. 
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that tte pious obligation of Hindu sons to 
pay their father’s debts extends to com- 
mercial debts. In Khem Chand v. Narain 
Das (7) it was said at p. 498* that speculative 
transactions cannot be said to be immoral 
and that the sons were liable for such debts 
incurred by their father: see also Ram 
Krishna Muraji v. Ratan Chand (8). 

The conduct of the parties, apart from 
the evidence being obviously false, is also 
in favour of the view that these were possj- 
bly speculative transactions but not cone 
tracts by way of wagering. The deelings 
continued for a long time and the losses, 
incurred over the five years or so they 
lasted, does not indicate very heavy trans- 
actions, Bodh Raj as a witness has un- 
dobutedly stated that the transactions 
amounted to 70 or 75 lacs of rupees but he 
cannot be believed and there is nothing to 
corroborate®* bis statement. The next step 
taken was for Bodh Raj himself to sue 
Jhanwar Das, the son cf Kbushal Ram, 
who had been a partner with him in some 
of the Karachi transactions with this firm. 
There it was stated (andthe snit was de- 
creed), that delivery was taken in a large 
number of cases. Bodh Raj himself was 
then sued by Aya Ram-Tola fam in 
Karachi and instead of raising the defence 
that the transactions were wagering, he 
submitted to a compromise decree in which 
very favourable instalments were allowed. 
When default was committed in payment of 
those instalments aud his property was 
attached in the Vera Ghazi Khan District, 
his son, the present plaintiff Sadhu Lal, did 
prefer an objection to the attachment of his 
share of the property but there was then a 
compromise entered into ia which obvi- 
ously the son Sadhu Lal participated. 
Other instalments were then fixed, some of 
which were paid in due course. When de- 
fault was again committed and execution 
taken out a second time, the defence was 
first raised that Bodh Raj was no longer 
liable under the decree by reason of the 
new agreement in 1928 and that his bro- 
ther Dharau Lal was also no longer liable as 
a surety as the position had been altered 
to his detriment by the decree-hoMer. This 
question was fought up tothe Privy Coun- 
cil and decided againstthe family. Then the 

(1) 6 L 493; 89 Ind. Cas. 1022; A I R 1926 Lah. 41; 
26 P L R 848. 

(8) 531 A 173: 132 Ind. Cas. 613; A IR 1931 PO 
138; 53 A 190; (1931) A L J 458; 53 C L J 390; 33 Bom. 
L R988:35 C W N 811; Ind. Rul. 1931) P O 197; 
TAN M W N 733; 34 L W 175; 61 M L J 665 
(PO, 
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present suit was brought by the son to get 
his share of the family property released 
and in this case Bodh Raj came forward to 
give evidence at total variance with what 
he had given in 1919 when he was reco- 
vering from the son of his partner Khushal 
Ram his share of some of the losses incur- 
red. The witnesses are obvious liars. Iu 
the present case therefore the conduct of 
the par ies and the surrounding circum- 
stances are not in favour of Bcdh Raj and 
the plaintiff. This being so, it is impossible 
to hold that the transactions were of a 
wagering character, and on this ground, the 
suit must fail. 

`~ It was held in Hyams v. Stuart King 
(9) that the fcrbearance of a plaintiff to 
sue, coupled with his forbearance to declare 
the defendant a defaulter, constituted a good 
consideraticn for the fresh agreement 
though the original contract had been in the 
nature of a wagering transaction and that 
the plaintiff wes therefore entitled to reco- 
ver.. It seems to us that what took place 
at the time of the compromise on April 
27, 1928, when fresh instalments were 
fixed and tke plaintiff withdrew his objec- 
tions to the attachment on this account, 
amounted toa fresh agreement which was 
for the benefit of the plaintiff and his 
father and that they are now estopped 
from setting up the defence that the trans- 
actions were wagering. For the reasons 
given, we accept this appeal and dismiss 
the suit with costs throughout. 

: D - Appeal allowed. 

< 19) (1908) 2 K B 695; 77 L |J K B794; 99 L T 424; 24 
TL R 675; 52 8 J 581. 
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A defacto guardian has no power to transfer 
any right or interest in the immovable property 
ofthe minor. Such a transfer is not merely void- 
able, but void and cannot be ratified. If the de 
facto guardian thinks that the alienation is neces- 
sary for wants of the minor he must obtaif the 
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permission ofthe Oourt for the alienation. Shid- 
lingava v. Rajava (4), dissented from. 

[Case-law referred to.] 

When atransfer is void owing to a provision of 
law, so that a cause of action to recover the con- 
sideration under s. 65 of the Contract Act arises, 
time runs, in the absence of special circamstances, - 
from the date of the agreement, Ananda Mohan 
Roy v. Gour Mohan Mullick (11) and Hansraj Gupta 
v. Dehra Dun Mussoorie Electric Tramway Co., Lid. 
(12), relied on, Mohori Bibi v. Dharmodass Ghose 
(7) and Harnath Koer v. Indar Bahadur Singh (10), 
referred to. |p. 461,ccl. 2.] 


F.C. A, from the decree of the Court of 
the Additional District Judge, Raipur, 
dated August 6, 1935, in Civil Suit No. 37 of 
1933. 


Mr. Fida Husain, for the Appellants. 

Mr. J. Sen, for the Respondents. 

Judgment.—This is an appeal by the 
plaintiffs who have brought against two 
defendants a suit on a mortgage which 
suit has been dismissed. The circumstances 
sre very hard for the plaintiff. The 
difficulty in their way is a legal difficulty. 
There isno question of their good faith. 
There is no dispute about the considera- 
tion. The mortgage in question is attacked 
because it was made by a lady, the mother 
of the first defendant, a Muhammadan, 
purporting to act as guardian for the Ist 
defendant then a minor. It is said that she 
had no power to hind the estate. The 
circumstances of the loan are said to be ag 
follows: 

The Ist defendant Jakirali is the son of 
one Rahmat Bi. A question was raised as 
to whether he is legitimate or illegitimats 
and that depended upon whether Rahmat 
Bi was the wife or the mistress of Abbas 
Ali. That question was raised by the 2nd 
defendant Musammat Sugrabi. who was the 
sister of Abbas Ali, in a suit for apportion- 
ment of shares of the estate left by Abbas 
Ali. Olearly Sugrabi’s share would be 
much larger if Jakirali was not a share- 
holder, i. e., illegitimate. So it was part of 
her case that she was entitled toa large 
share because Jakirali was entitled to no 
share. Hjs mother jn that. case acted as 
his guardian ad litem and, as it is alleged 
in this case, in order to obtain money to 
fight that case borrowed money on the suit 
mortgage. It should be made clear that 
she was guardian ad “litem appointed by 
the Coyrt but that she did not, as she 
could have done and should have done 
apply to the Court as guardianad litem 
for the leave of tte Court to alienate part 
of the property of the minor for the purpose 
of obtaining the necessary finan&es proper 
to conduct the litigation. Had that been 
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done, doubtless different considerations 
would have arisen to those pertinent to 
this case. Instead of acting as guardian 
ad litem she, as guardian de facto, made 
this mortgage. Before us there has been 
no dispute as to the wide difference that 
exists in Muhammadan Law between the 
powers of a de jure and ade facto guardian. 
It isnot disputed that she executed this 
mortgage acting as a defacto guardian. 
Nor is it contested by Mr. Fida Husain 
before us that the powers of a de facto 
guardian with regard to the alienation of 
immovable property are different from, and 
less than, the powers of a de jure guardian. 
But he argues, on the authority of 
Imambandi v. Mutsaddi (1) that the matter 
is expressed too broadly when it is said, as it 
is said in the late Sir Dinshah Mulla’s work on 
the Principles of Muhammadan Law (11th 
Edition), para. 265, that a de faeto 
guardian has no power to transfer any 
` right or interest in the immovable property 
of the minor. Such a transfer is not merely 
voidable, but void. Hesays, that, that pro- 
position is wrong in both its branches: it is 
tco wide in its first branch because in 
certain cases a de facto guardian has power 
to alienate or encumber; it is wrong in 
its second part because such an act is not 
void but voidable. The latter is important 
here because there is some evidence of 
ratification by the lst defendant, the minor, 
after he came of age. f 

That criticism of a br&$ad proposition on 
the alienation of immovable property by the 
de facto guardian of a Muhammadan minor 
is founded upon one of the Muhammadan 
bocks of authority known as the Hedaya. 
The passage that is relied on is to be 
found quoted at Imambandi v. Mutsaddi 
(1). The argument runs as follows: 
Admittedly a de facto guardian has only a 
limited power of alienation. This power 
of alienation only arises in certain circum- 
stances. For the purpose of this case one 
looks at the second proposition from the 
Hedaya cited in Imambandi v.°Mutsaddi 
(1) and one finds that even a ce facto 
guardian has power to alienate where it is 
necessary so to do owing to the wants of 
an infant. There is no difference, if the 
wants of the infant demand the alienation, 
between the alienation of imotovable 
Here the 
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the principle contained in that proposition. 
His Whole estate was being challened, nay 
even his status was being attacked. He 
ran therisk of leaving the Court a bastard 
without property. Tosave him from that 
fate it was necessary to defend the case. 
To enable that to be done it was imperative 
to raise money. Thus here you have gota 
case where, in order to save the whole 
estate of the minor, money must be obtained 
and, therefore, the second proposition 
applies and, therefore, one is within the 
narrow range of cases where even a de facto 
guardian can raise money by alienating 
not merely movable but also immovable 
property. 

As we read Imambandi v. Mutsaddi (1) 
their Lordships considered the proposition 
referred to from the Hedaya and sharply 
distinguished between the alienation of 
movables sand immovables. The main 
paragraph on p. 898 referring to the second 
proposition ends up with the observation: 

“Under such circumstances power is given tothe 
lawful guardian to incur debts orto raise money 
on the pledgeof.the minor's goods and chattels...... 
..and this power, in the absence of a de jure 
guardian, the law extends to the person who 
happens to have charge of the child and of the 


child's property, though not a constituted or 
authorised guardian“. 

Then they ubserve :« 

“There is no reference to the pledge or sale of 
immovable property, as the power of dealing with 
that class of property is confined to the de jure 
guardians”, 


We apprehend that what their Lordiships 
were saying is this: that even in the cases 
which we have been examining and which 
are mentioned in the Hedaya (proposition 
2) so far as immovable property is con- 
cerned, the de facto guardian has no power 
of alienation though even a de facto 
guardian in such a case may pledge or sell 
the minor's goods or chattels. That is 
how we read the Privy Council decision on 
this point and that being our conclusion, it 
directly follows that we are in agreement 
with the way the matter is expressed in 
Mulla’s Principles of Muhammadan Law. 
We desire to add, however, that it is 
manifest that cases could arise when for 
the mere sustenance of a Muhammadan 
minor it would be necessary to sell his 
land and we apprehend that this practical 
difficulty is overcome by the fact that a 
de facto guardian has power in such 
circumstances to sell the land with the 
authority of the Court. It is gnly netessary 
to goto the Court and get authority and 
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then the matter falls within para. 264 of 
Mulla. In this case there really eis no 
practical difficulty because here the mother 
was guardian ad litem and had only to 
apply to the Court for leave to realize to 
make the resulting alienation perfectly 
good. Muhammad Ejaz Husain v. Muham- 
mad Iftikhar Hussain (2) another decision 
of the Privy Oouncilis distinguishable on 
its facts from the present, but so far as it 

ous, it is in the same direction. 

The next major point is whether Ex. P-2, 
which purports to be a ratification of this 
transaction by defendant No. 1 when he 
came of age,is effective for any purpose. 
As a transfer it has no effect not being 
registered. It is necessary to link it up 
with the original mortgage, Ex. P-1, by 
ratification in order to give it any effect. 
Their Lordships of the Privy Council in 
Imambandi v. Mutsaddi (1) have, in our 
opinion, made the matter quite clear at 
Pp. 9014. Tkey had been considering whe- 
ther a transaction such as the present by 
a guardian de facto is void or voidable, 
suspended or dependent, and they expressed 
the view that the word “suspended” as used 
by Mr. Baillie in his Muhammadan Law of 
Sale really means dependent upon ratifica- 
tion but they observe that the question of 
ratification is only *applicable where you 
are dealing with an act done on behalf of 
another who is an adult, i. e. sui juris, and 
capable of himself acting. In such a case 
as that the person sui juris can ratify the 
act of the person purporting to actas his 
agent, whereas if he is not an adult, not 
sui juris, there is no question of agency and 
there can be no question of ratification, 


They observe: 

“The Hanifi doctrine about fazuli sales appears 
clearly tobe based on the analogy of an agent who 
actsin a particular matter without authority, but 
whose act is subsequently adopted or ratified by the 
Principal which has the effect of validating it 
from its inception. The idea of agency in relation 


to an infant is as foreign, their Lordships 
conceive, to Muhammadan Law as to every other 
system.” 


This was relied on bya Full Bench of 
the Allahabad High Court in Anto v. Reoti 
Kuar (3) where the conclusion was arrived 
ai that a stransaction of this kind is void 
ab initio, but we would prefer to put it in 

(2) 7 Luck, 1; 136 Ind. Cas. 97; A I R1932P0 
76; 59 IA 92; 90 W N 180; Ind Rul. (1932) P O 
49; 36 O W N 381; (1932) A L J 199; 34 Bom. L R 
528; 55 OL J 157; 62 MLJ 410; 35 L W 430; 33 


PLR 403 (P 0). 
) (#37) All. 195; 166 Ind. Oas. 6l; AIR 
1936 All. 837; (1936; A L J 1099; 1936A L R 996; 
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the way that their Lordships of the Frivy 
Council put it though it may well be that 
the practical effect in the cas3 of infants is 
the same. 

Reliance is placed by Counsel for the 
appellants on a passage in the judgment 
reported in Shidlingava v. Rajava (4) at 
the bottom of p. 606 aud the top of p. 607*. 
With respect we are unable to agree with 
the view there expressed that a transac- 
tion of this kind might be justified by 
cases of extreme necessity. We do not 
read the Privy Council decision in 
Imambandi v. Mutsaddi (1) as expressing 
that view, though their Lordships do say 
that so far as movable property is cone 
cerned, alienation could be justified in the 
case of the necessity referred to in the 
Hedaya. As regards the case referred to 
in Jawahir Singh v. Kohat Municipality 
(5) and relied on by Counsel for the appel- 
lants that is a decision to the effect, rely- 
ing upcn two Privy Council decisions 
Mata Din v. Ahmadalli (6) and Imambandi 
v. Mutsaddi (1) that a transfer made by a 
de facto guatdian of a Muhammadan minor 
is not wholly void because it is the minor 
who can avoidit. In Mata Din v. Ahmadllé 
(6) their Lordships held that a mortgage 
by a de facto guardian was, under 
Muhammadan Law, in precisely the same 
case as a mortgage by a totally un- 
authorised person. Their Lordships in 
Imambandi v. Mutsaddi (1) indicate a sort 
of case where thee act of the mother might 
not be without effect; for example, if 
believing she is vested with authority as 
her husband's executrix, she alienates not 
as guardian de facto but as executrix and 
the purchaser is let into possession and 
the minor when he comes of age does not 
deny the authority, then in such a case; 
the alienation would be effective. But we 
apprehend that that turns on the fact that 
the mother is not purporting to act as a 
guardian de facto, nor as a guardian at 
all, but as an executrix. Sich a case 
would net be helpful in determining what 
the position ig when she purports to act as 
a guardian and it turns out that she is 
merely,a guardian de facto. In Mata Din 


(4) 33 Bom. LR 603 #& pp. 606, 607; 134 Ind, 
Cas, 366; AI R 1932 Bom. 23; Ind. Rul. (1931) Bom, 
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(5) AIR 1937 Pesh. 74; 170 Ind. Oas. 63; 10 R 
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(6) 34 A 213; 13Ind, Cas, 976;39TA49;9A L J 
215; 15 OC 49; 16 O W N 338,11 ML T 145 
(1912) M W N 183; 15 O LJ 270; 14 Bom. L R 192; 
23 M L J 6(P 0). 
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v. Ahmadalli (6) it was indicated that 
acquiescence or an act working an estoppel 
might prevent -the minor from taking up 
the position that the act was by an un- 
authorized person but that in the ease 
there under consideration, he was not 
estopped and was not debarred from 
redeeming, apparently no question of avoid- 
ing the mortgage arose. 

- It follows from the above, in our opinion. 
that the transaction could not be ratified, 
that Ex. P-2 hasno effect and, accordingly, 
that the mortgage is not binding on defend- 
ant No. 1. 

Next it is said that although this be 
so, the plaintiffs have an equity against 
the second defendant to get a money 
decree on the ground of total failure of 
consideration. Apart from the difficulties 
which we later examine when considering 
the Ist defendant’s position there is 
a fatal, and simple difficulty in the 
way of any such relief against the 2nd 
defendant. The second defendant, though 
she happens to be the aunt of the Ist 
defendant, is at the present moment the 
owner of this property not because she is 
his aunt, not because che is in any way 
connected by relationship but because the 
lst defendant having been sued and a 
decree having been given against him in a 
money suit this particular item of property 
in execution of that decree was brought 
to. sale and béught by the second defends 
ant. The learned Judge,ein our opinion, 
is wrong when he says in para, 14 of his 
judgment that the 2nd defendant repre- 
sents defendant No. 1. She in no way 
represents defendant No. 1. Her title is 
entirely. distinct from that of defendant 
No. 1 except that sheis a purchaser from 
him. Although defendant No. 1 or rather 
hig guardian de facto may have received 
from the plaintiffs money and the plaintiffs 
have got in return for those moneys no 
security that does not in any way work an 
equity against defendant No. 2, a purchaser 
at Court auction, Incidentally we observe that 
she is the person to ight whom the money 
was borrowed, Therefore ‘we are unable to 
give the. plaintiffs any relief as against 
defendant No. 2. Whether such a relief 
"can be given against defendant No. 1 we 
consider later. ° 

« There remains another point. It is’ said 
that Rehmat Bi being the, wife of Abbas 
Ali was entitled: to-a widow's share when 
Abbas Ali died. In point of fact although 
she was thé guardian ad litem in‘the litiga- 
tion launched Dy Sugrabi against, Jakirali 
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and his grandmother Asabi, she did not 
makéeany claim to any share and accord- 


ingly the estate was parcelled ont between 


Jakirali, Sugrabi and Asabi. Now. it ‘is 
said that in truth Rehmat Bi was entitled 
to Re. 0 1-84 share and if this mortgage fails 
against the minor, it should at least succeed 
against the person who purported to make 
it. That argument is founded on the 
wording of the mortgage, Ex. P-l. It -is 
founded upon that part of the mortgage 
relating to the property alienated which 
is stated to be Re. 0-8-4 share in the estate, 
In point of fact we are told the minor's 
share according to Muhammadan Law, is 
Re. 0-6-33. 

The position after the suit brought by 
Sugrabi, was as follows: There were three 
persons amongst whom the estate was 
divided, Sugrabi, Asabi and Jakirali. Sugra- 
bi got Re. 0-4-8, Asabi Re. 0-2-8 leaving 
Re. 0-8-8 to Sakirali. Tn point of fact this mori- 
gage is dealing with Re. 0-8-4 but it is said 
that Re. 0-8-8 was not Jakirali's proper share 
because Rehmat Bi was entitled toa share 
and she was entitled to Re. 0-1-84 and 
Jakirali was entitled Re. 0 6 32 which totals 
Re. 0-8-0 and not 0-8-8. We have not pursued 
the 8 pies to find out what becomes of that. 

In our opinion for the present argument 
to succeed it would be necessary to infer 
from the fact that the mortgage purported to 
be for Re. 0-8-4 share which was more than, 
Jakirali's proper share that -Rehmat Bi 
must have been also mortgaging her own 
share. In otber words one would have to 
read into this mortgage an implied term, 
the implied term being that the. mother 
was mortgagiog her own interest. Such an 
implied term, in our opinion, is impossible 
where there is an express term which denies 
it. There is an express term. In fact’ 
the whole tenor of the mortgage, the: 
language used, the fact that the verbs- 
used are masculine and singular show that: 
the mortgagor was the minor son and that, 
what was being mortgaged was his:share.: 
The fact that that share was over-stated, 
at a time, it may be observed, when 
Sugrabi's right to a share was being chal- 
lenged, does not make it possible,in face of 
the express words of the document, : to 
say that the guardian was not mortgaging 
as a guardian solely but partly: personally 
and was not. mortgaging her. minor son's. 
property only but she was also mortgaging, 
some of her own property., Therefore this: 
point algo, in our opinion fails. : 

The result is that with some regret;.be- 
cause’ unquestionably the plaintiffs. have 
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suffered the loss of their money though 
perhaps no fault of their own, the appeal 
fails as against defendant No. 2. 

We are asked to give, in any event, a 
personal decree against defendant No. 1 to 
the extent of the money advanced this relief 
being sought either because there has been 
an advance of money on a total failure of 
consideration or on equitable grounds. This 
alternative claim has not been argued by 
Counsel for the appellants at any length 
possibly because owing to the present 
circumstances of the first defendant any 
decree given against him would be infruc- 
tuous. But we have had the advantage of 
the valuable argument from Mr. Sen as 
amicus curiae, the lst defendant not being 
represented before us, and in our opinion, 
that argument shows that this is not a 
case in which any such dceece can be 
given. At p. 549* of Muhari Bibee v, 
Dharmodas Ghose (7) their Lordships of the 
Privy Council cite with approval an 
observation of Lord Justice Romer at p. 13 
of Thurstan v., Notiinghan Permanent 
Benefit Building Society (9) (see on appeal 
in Nottingham Permaneut Benefit Building 
Society w. Thurston (9)-to the following 
effect:— 

“The short answer if that a Oourt of Equity 
cannot say that it is equitatle to compel a person 
to pay any moneys in respect of a transaction which 


as against that person, the Legislature has declared 
to be void,” 


That was a case of a contract purporiing 
to be made on behalf of an infant. It 
was not a case under the Muhammadan 
Law and it does not raise -the nice dis- 
tincticn which might possibly apply here 
between a void contract and a contract 
made by a person not authorized to act. 
But we think the same considerations apply 
to this case as to that. 
` It was indicated in argument before us 
that the only possible grounds. under which 
money could be ordered to be returned 
would be under sa. 65 or 68 of the Contract 
Act or ss. 38 or 41 of the Specific Kelief 
Act. As to the latter two sections the 
return would only be ordered as a term 
imposed wpon a parson seeking equitable 
relief. But here there is no question uf a 
person seeking equitable relief. This is not 
a case in which the Ist defendant is seeking 
the cancellation of the mortgage but a 
case in which the morgagees are seeking 

D 20 C 53% 70 WN 411; 301 A 114; 8 Sar, 374 

(8) (4802) 1 Oh. 1 71 L J Ch. 83. 

(9) (1803) A O6; 72 LJ Oh. 134; 87 L T 389; 51 
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to enforce a mortgage. Asto s 68 of the 
Contract Act, assuming that the loan was 
used for the infant’s necessaries (and there 
is a finding to the contrary) the proper 
remedy would be to sue forthe return cf 
the money under the powers conferred by 
s. 68 of the Contract Act. The time for doing 
that would be within three years of the ad- 
vance. The advance was in 191s and this 
suit is in 1933. As to 8,69 of the Contract 
Act, and generally we have considered whe- 
ther it would be possible to regard this as a 
case falling within the observations in 
Harnath Koer v. Indar Bahadur Singh (10). 
That was a case where it was not known 
until the result of cartain litigation was. 
ascertained (to which the purchaser was 
not a party) whether the vendor had or had 
not title. It then appeared, as a result of 
that litigation, that the vendor had no 
title and the Judicial Committee in a suit 
claiming, alternatively, the return of the 
money paid by way of price held that limi- 
tation dated from the date it was known that 
title was defective, not from the date the 
money was paid. But in our opinion that’ 
mode of approach fails in consequence of 
the decisions of the Judicial Committee in 
Ananda Mohan Roy v. Gour Mohan Mullick 
(11) and Hansraj Gupta v. Dera Dun Muns- 
soorie Electric Tramway Co., Ltd. (12) to 
the effect that when a transfer is veid 
owing to a provision of law, so that a cause 
of action to recover the consideration under 
s. 65 of the Contract Act arises, time runs, 
in the absence of special circumstances, 
from the date of the agreement. At the 
date of the agreement the parties thereto 
presumably knew the Muhammandan Law, 
knew that his mother was incapable of 
of making an effective mortgage on behalf 
of her minor son and must be deemed in 
law to have known that they were advanc- 
ing their money without any effective securi- 
ty. They accordingly should have sued’ 
within three rears from the date of the 
advance. Those cases together with Mohori 
Bibi v. Dharmodas Ghose (7) appear to us 
to make it now impossible to pass a per- 

(10) 46 A 179; 71 Ind Oas. 629: AI R1922P 0 
403; £0 I A 69; 26 O Ce223;90 & ALR 270; 9. 
OL J 652; 44 M L J 489; 370 L J 348; 270 W 
N 949, 18 L W 383; 883M LT 216; 5 PLT 281; 
2 Pat, LR 237P U). 

(LL) 50 O 929; 74 Ind. Cas. 499; A 1R 1923 PU 
189; 50I A 239; 2L A LJ 718;4 P L T 609; (1923) 
M W N 803; 45 M LJ 617;25 Bom. L R1269; 33 
M LT 385; 280 W N 713;40 O L J10 (PO). 

(12) 54 A 1067; 144 Ind. Oas.7; AT R 1933 PO 
63; 60 I Ais; Ind. Rul, (1933) PO 43; (1933) M W 
N 190; (1933) A L J 175; 35 Bom. L R 319; 37 L 


W 415; 64 M L J403; 370 WN 379; 570L J 
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sonal decree against the lst defendant 
based either on equitable grceunds or on 
the view that he has received for his 
necessities a certain sum of money. 

The result is, the appeal is dismissed with 
costs. 


D. Appeal dismissed. 
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Adverse posses gion — Adverse possession of alience 
in a case of void and voidable transfer— When starts 
Trustee of choultry alienating choultry property as 
his own and notas manager—Alienee's possession 
becomes adverse from date of alienation—W ill—Eaxe- 
cutor—Executor held. trustee— Limitation — Trustee 
alienating property honestly believing to be his— 
Property on true construction of trust deed found to 
belong to cestui que trust—Time allowed by trustee to 
pass owing to this mistake, if can be excludedin com- 
puting Limitation for suit against alienee. 

Alienee’s adverse possession dates from the moment 
heis without lawful title. That time is,in the case 
of a voidtransfer, the date of the transfer: in the case 
of a voidable trafisfer, the date of the avoidance; 
in the cuse of a transfer, effective fora period (whe- 
ther because of estoppel or otherwise), the date of the 
termination of the period [p. 464, col. 2.| 

Where a trustee of a choultry alienates property 
belonging to the choultry as hisown, not purporting 
to pass the title as managerof the choultry, the 
alienation is void ab initio and the possession of the 
alienee becomes adverse from the date of the aliena- 
tion and not from the date of death of the trustee, 

Where the persons named in a willare not merely 
executors but are also charged with the duty of 
managing the property and paying the income to 


charity andonly the income is disposed of under the « 


will, some one must havea legal estate in the corpus 
and taking into considerationthe duties enjoined 
upon the executors and also the possibility of having 
successive legal estates, the executors are in all but 
name trustees. s ° 
lf a person could extend the time for suing by 
alleging that he had mistaken the meaning of an in- 
strument, a most serious inroad would be made into 
the law of limitation and that quieting of tit® which 
. is the reason forand the policy behind the statutes 
of limitation would be gravely disturbed, Ifa 
trustee, alienates property he honestly believes to be 
his own, but which on a true construction of the 
deed of trust belongs to the cestui que trust, time 
which the trustee allows to pass owing to this mistake, 
counts when computing limitation. [p. 467, col. 
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Messrs. S. Srinivasa Ayyangar, K. Nara- 
simha Ayyangar and K. 8. Viswanatha 
Sastri, for the Appellants. 

Messrs. T. Rangachari, S. Muthiah Muda- 
liar, P. S. Narayanaswami Ayyar, 
K.P. Panchapageso. Ayyar, T. R Srinivasa 
Ayyanga and T. V. Ramanatha Ayyar, 
for the Respondents. 

Ramesam. J.—The facts on which the 
suit (out of which this appeal arises) is 
based are as follows: One Kalayana 
Rama Ayyar of Kumbakonam established 
achoultry as a rest house and for feeding 
Brahmins and endowed certain properties 
for its maintenance and up-keep. It became 
known as Kalyana Rama Ayyar Chatram. 
He died in about 1855 leaving five sons. 
On August 22, 1864, there was a parti- 
tion between the sons by Ex. A which 
provided thtt the eldest son Sivasubra- 
mania Ayyar should conduct the charity’ 
during his lifetime and afterhim the other 
brothers in crder of seniority. In the 
year 1871 Sivasubramania Ayyar sutren- 
dered the management of the choultry in 
favour of the next two brothers Venkata- 
ranga Ayyar and Suri Ayyar. The fourth 
son Swaminatha Ayyar died in 1881 after 
dispcsing of his propeyty by his will dated 
November 7, 1881, (Ex. B.). Under this 
will two thirds of the incoms of his pro- 
pertics were devised to his wife Chellath- 
ammal for ber life, and the remaining one- 
third was to be utillised for the purpose of 
feeding Brahmins in the family choultry. 
After the death of his widow, two-thirds 
of the two-third share given to the wife,’ 
should be utilised ‘for (the) charity’ and’ 
the remaining one-third was to be taken 
by his brothers Venkataranga Ayyar. and 
Suri Ayyar who were also appointed 
executors under the will. On July 30, 
1882, Sivasubramania Ayyar executed a 
fromal deed of surrender in favour of Ven- 
kataranga Ayyar. ` Venkataranga Ayyar 
managed the charity until his death in 
1804. Afterwards Obhellathammal died 
about July or August 1892. Sivasubra- 
mania Ayyar died in 1910 and the fifth 
brother died before 1 84. Suri Ayyar was 
conducting the charity and carrying out 
the directions of Swaminatha Ayyar's will 
till his death on December 29, 1913. 
Prior io his death he executed a will on 
June 29, 1913. Some of the descendants 
of Suri Ayyar took pcssession ef the charti- 
ties. Thereupon, certain daughter's scns of 
Kalyana Rama Ayyar, the founder of 
the Chatram, instituted O. S.No. 90 ofe 
1916 of the Sub-Qourf, Kumbakonam, for 
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the settlement of a scheme in respect of 
the Chatram. The Subordinate Judge of 
Kumbakonam by his judgment directed 
the framing of a scheme (Exs. H and H-1). 
There was an appeal tothe High Court. 
The appeal was dismissed subject to some 
slight modification (Exs. H-2, H-3, and 
H-4). There was a further appeal to the 
Privy Oouncil. This was disposed of in 
June 1924 (Ex.H-5.) The decision of the 
Judicial Committee is reported in Vaidya 
natha Ayyar v. Swaminatha Ayyar 
(1). One of the points raised in the 
course of that litigation was that the gift 
of two-thirds of two-third under the will 
of Swaminatha Ayyar after the death of 
Okellathammal ‘for (the) charity’ was void 
for uncertainty. All the three Courts held 
in the course of that litigation that these 

- words plainly referred to the Gbatram 
charity which had immediatély before 
been indicated and the gift was not void 
for uncertainty. 

The present suit was filed on April 26, 
1920 by the trustees appointed under the 
scheme to recover the properties which, 
according to the decision in the former 
litigation, belonged tothe trust but which 
were in*the unlawful possession of the 
various defendants under alienations made 
by Suri Ayyar. Under Ex, 1 dated May 
9, 1298, Suri Ayyar sold the items des- 
cribed in Sch. © of the plaint to the father 
of defendant No. 5. The properties in Sch. O 
have been acquired by Government under 
the Land Acquisition Act and are now 
represented by a sum of Rs. 48,122-14-7 
deposited in the Treasury by the Receiver 
appointed by the Court pending litigation 
between defendants Nos. 5 to 13 inter se in 
O. S. No. 67 of 1919 on the file of the 
Kumbakenam Sub- Court. This alienation 
Yecognized that one-third of the income of 
the properties was to be devoted for the 
Ohatram, but proceeded on the footing that 
the whole of the 1enaining twe-third was 
the property of Suri Ayyar, i.e. Suri 
Ayyar acted on the footing that the gift 
ander the will of Swaminatha Ayyar of 
two-thirds of two-third ‘for (the) charity’ 
was void and therefore instead of being 
content to claim only two-ninth of the 
property-he claimed two third of the pro- 
perty. He ieccgnized the right of the 
trust only to the extent of one-third 
instead of recognizing it tothe extent of 

(1) 47 M 884; 82 Ind. Cas, 604; A I R 1924 P O 221; 
b11A 282; 47 M LJ 361, 35M LT 189; (1924) MW 
N 749:100 & A L R 1076; 26 Bom. L R 1121; 40.Lav 
£03; 2 ;400L J 454,290 WN 154; 26P 
LR PO)17;10 WN 617 (P O). 
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seven-ninth. Defendants Nos. 5 to 13 now 
represent the alienees under Ex. 1. In 
1910 Suri Ayyar executed another sale 
deed (Ex. F) in favour of defendant No. 4 of 
the properties in Sch. B. The dispute 
regarding these properties has been com- 
promised in the Court below and is not 
before usin this appeal. By Ex. 3, dated 
June 2, 1912, there was another aliena- 
tion by Suri Ayyar of the properties in 
Sch. A in favour of defendant No. 1 whois an 
Advoecateof Kumbakonam. These alienees 
were not parties tothe former litigation 
and they accordingly raised the plea that 
the gift under Swaminatha Ayyar’s will 
of two-thirds of two-third of the property 
was void for uncertainty and contended 
naturally that the judgments in the 
former litigation did not bind them. This 
was one of the points to be decided in the 
case. There wasalso a question of limita: 
tion raised by the contesting defendants, 
This is the other point arising in the case 
and is the subject of issue No. 11. 

The Subordinate Judge found the first 
point in favour of the defendants. On the 
question of limitation he found that so far 
as defendant No. 1’s alienation under Ex. 3 
is concerned, it was not barred, but as to 
defendants Nos. 5 to 13 he held that the suit 
was barred by limitation even asto the 
one-third sbare recognized to belong to the 
charity. The plaintiffs have filed this 
appeal, (On ihe question of construction 
of the will, his Lordship found that the 
construction putupon it by the Judicial 
Committee in the previous litigation was 
the proper oneand held accordingly differ- 
ing trom the Subordinate Judge). The next 
question is that of limitation. On this 
matter I agree with my learned brother 
in thinking that the suit is berred by 
limitation so far as the property in Sch. O 
is concerned. (His Lordship then discussed 
the evidence regarding the points covered 
by the memorandum of objections and 
found im favour of the *defendants-res- 
pondents). 


Stong, J.—I agree. As reagardsthe 1898 
alienations (Sch. C), the question of limita- 
tion has Leen very strenuously argued but, 
I do not consider it necessary to traverse all 
the grounds covered. Two Articles scheduled 
tothe Limitaticn Act are relied upon, the 
old Art. 134 and Art. 144. Article 134 
(before its recent amendment) is,said not 
to apply because here there is no express 
trust. Article 144 is said not to operate as 
a defence here because 1912 js the critical 
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date for. a reason that cannot be shortly 
stated but can be expressed as follows. It 
is urged that in India a variety of objects 
have been held to becapable of. owning 
property. These objects, not being human, 
must, of necessity, have their property 
managed for them. Such managers are 
not in the position of trustees. The legal 
estate merely (leaving the equitable estate 
in the object) is not vested in the 
managers. The legal estate is vested in 
the object and the conception of an equit- 
able estate does not arise at all. Such 
objects are juridical persons, as capable of 
holding property asa public company duly 
empowered. As in the case of the direc- 
tors of a public company, its managers are 
not trustees though the relationship may 
well be fiduciary. Examples of such per- 
sons aré idols, some temples and some 

utts. 
ah cases, it is further said, the 
manager though having no estate, legal 
or equitable, has power to alienate on 
behalf of the object. That power goes so 
far as to confer title upon the alienee, In 
some cases that title is voidable. But 
even where voidable, it may be good during 
the lifetime or period of office of the 
manager. If that is the position in any 
given case, then the alienee is not in 
adverse possession until the title is avoided. 
Until then, the title transferred is good 
and the alienee must te deemed to be 
holding under it. It follows, therefore, that 
cases may arise where, say, the alienation 
is in 1900; the manager alienating conti- 
nues in office until 1920 and then a new 
manager comes on the scene and the ques- 

“tion will arise whether the period of limi- 
tation dates from‘1900 or 1920. If Art. 144 
applies, then, in the case put, the adverse 
possession starts in 1920. Article 134 doeg 
not apply because there is no trust, 

On the other hand, if the original transfer 
was Void, then the’ alienee would have been 
in adverse possession since the date of 
transfer, i. e., 1900 in the case abcve put, 
The above is the effect of Vidya Varuthi v. 
Baluswami Iyer (2), Ram Charay Das v. 
Naurangi Lal (3) eand Subbaiya Panda- 


M 831; 65 Ind. Oas, 161; A I R 1928 P O 123; 
487 A302; (1921) M WN 449; 41M LJ 34653 UPL 
R (P O) 62; 15 G W 78; 30 M LT6866;3 PLT 
245; 260 W N 537; 24 kom. L R 629; 20 A Ld 497 


(P 0). 

54. 251; 142 Ind. Oas. 214; A IR 1933 PO 
7 BOL A 124; Ind. Rul, (1933) F © 56; 14 PL T 185; 
37L W 512; 64M L J 505; (1933) M W N 272; 10 O 
W N 455; 37 O W N 54); (1033) 4 LJ 329; 570 Ld 
929; 35 Bom, L R 530; 17 R D 754 (P 0), 
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ram % Mahammad Mustapha Maracayar (4) 
and the cases there cited and later cases 
such as Mahadeo Prasad Singh v. Karia 
Bharthi (5), which follow the above. The 
Ram Charan Das v. Naurangi Lal (3), 
group is dealing with the case of a transfer 
that is effective up to a time; the Subbaiya 
Pandaram v. Mahammad Mustapha Mara- 
cayar (4; group with cases void ab inttio. 
Both groups date the adverse possession 
from the moment the alienee is without 
lawful title. That time is, in the case of 
avoid transfer, the date of the transfer ; in 
the case of a voidable transfer, the date 
of the avoidance ; in the case of a transfer 
effective for a period (whether because of 
estoppel or otherwise), the date of the 
termination of the period. 

It will be observed that cases within the 
Ram Charan Das v. Naurangi Lal (3), 
group are’ cases where the manager or 
mahant is purporting to transfer on behalf 
of the object (mutt, temple, etc.), i. e. the 
juridical person. And this must be so. 
For the legal estate is in that person. 
Obviously, therefore, a good title could not 
be conveyed by the manager if the 
manager was not purporting to sell the land 
of the juridical person (owner) as*manager 
but was purporting.to sell bis own land 
asowner. For, such a case would be'a 
casa where aman was selling what did not 
belong to him, and at the suit of the real 
owner, the transaction would obviously be 
void. This is the kind of case considered 
in Subbaiya Pandaram v. Mahammad 
Mustapha Maracayar (4) where the transe 
fer took the form of an execution sale 
under a decree obtained against the 
manager (or trustee) personally. It was 
held by the Privy Council that the aliena. 
tion was void ab initio against the charity 
and the adverse possession accordingly 
dated from the transfer. 

Now, despite the above manifest differ- 
ences between the facts of those cases and 
the facts here, it is sought to apply those 
decisions and thse principles to this case 
in the following way: (I). There being, it 
is said, no express trust contained in. this 
will and no trustees appointéd, there is 


(4)46 M751; 74 Ind. Oas. 492; A I R 1923 P O 175; 
50 IA 295; 21 A LJ 730; 45M L: J 58%; 25 Bom. L R 
1275; 18 L W 903; (1924) M W N 65; 28 C W N 493; 
2 Pat. L R 104;;33 M LT 28; 40 U LJ 20 


(PO. . 

(5) A 1 R1935 P O 44; 153 Ind.Oas 1100;6214 
47; 57 A 159; 7 R P O 135; (1935) O W N 247; (1935) 
M WN 162; 41 LW 291; 39 O W N433; 68 M L 
499; 61 O L J 122; 37 Bom, L R 333; (1935) A LJ 678; 
37 PLR 311 PO, me : 
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here no trust. Executors as such areenot 
express trustees: In re Davis; Evans v. 
Moore ($) at p 12914, In re Lacy; Royal 
General Theatrical Fund Association v. 
Kydd (7). ab p. 150{, John William Cun- 
nigham v. George Octavius Foot (8) and 
In re Mackay; Mackay v Gould (9) at p. 31f. 
(II). We are, therefore, it is urged, not 
concerned with the conception of trusts, 
equitable and legal estates, trustees and 
cestui que trust. We are dealing with a 
charitable institution which under the law 
of India can hold as a legal persone the 
legal estate. The legal institution here, it 
is said, is not the choultry; it is not 
the poor that are to be fed; it is the idea 
of feeding the poor at this choultry. Freed 
from the clinging folds of matter, form 
realizes the idea. One’s mind goes back in 
imagination Once more to the Academia. 
(III). This idea being clothed ‘with legal 
personality and vested with the legal estate 
operates by means of human agency. The 
human agency is the surviving executor. 
(IV). The surviving executor having 
transferred the property not on behalf of 
the legal owner (the above-mentioned 
idea) buf purporting to be the legal 
owner, transfers, it is said, a good title 
for his lifetime ine the same way as 
a ‘mahant of a mutt purporting to sell 
the mutts property for the mutts neces- 
sities, waen in fact there is no neces- 
sity, conveys avoidable title. (V). Thəre- 
fore, it is urged, possession only became 
:' adverse in 1912 when the executor died and 

not in 1898 when tne transfer took place. 

- My observations on the above ure that, ag 
to (1) under the terms of this will the persons 
named executors were not merely executors, 
- but were charged with the duty of manag- 
ing the property and paying one-third of the 
income to the charity and twu-third of the 
Temaining two-third of tne income to the 
charity after a certain event. Bearing in mind 
that only income was being disposed of, and 
some one must have the legal estate in the 
corpus,. bearing also in mind the duties cast 
upon the executors and also bearing in mind 
the possibiljly of having successive legal 
estates, I am of the opinion that here une 
executors were in all but name trustees. 
‘Ghee liv; 61 L J Ch. 85; 65 L T 128; 39 


(7) (1899) 2 Ch. 149; 68 LJ Oh. 488; 60 L T 706; 47 
W OR 664 


(8) (1878) 3 A 0974; 38 LT 889; 26 W R 858. 
(91905) 1 Oh®25. 


*Pagerof (1891) 3 Uh.—{ Ha, | 
Page of (1894) 2 Oh.—-[#a ] bi 
age of (1909) 1 Ch.—[ Bd] 
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This is really enough to dispose of the 
matter, for it brings in Art. 134 (which 
contests both the four-ninth and one-third). 
But assuming that I am wrong as to this, [ 
pass to (If). I find it a little difficult to 
treat (IL) seriously. My reason for this is 
not the inherent impossibility of the 
conception. On the contrary, there is no 
particular difficulty about vesting, by a fiction, 
some purpose or object with the qualities ofa 
legal person. But I ask myself, how is 
it that in a country where the feeding of 
the poor has been made the object of tens 
of thousands of gifts inter vivos and by 
will, where it is widespread and benevolent 
idea that to feed the stranger and those 
in want is a pious and worthy thing to 
do, how is it that it has never been 
decided that in such cases the idea of 
feeding the poor, or the stranger or the place 
where the poor are fed are legal persone 
capable, without the intervention of any 
trustee or any scheme of owning property ? 
But assume that this idea is a legal 
person capable (III) of oparating through 
a human agent and ‘that agent (for no 
apparent reason} is the executor, still (LV) 
raises a fatal difficulty. This executor aciing 
as manager of this juridical person did not 
alienate as manager the legal estate of the 
juridical person. He purported to sell (as 
to four-ninth) the property as being his own. 
It was not his own. Ha nevér purported 
to pass title as manager of a juridical 
person clothed with the legal estate. I 
accordingly reject the conclusion arrived 
at in (V) and conclude that the alienation 
was Void ab initio, the possession was 
adverse in 1393 and the suit is barred. 


There is, however, another point that must 
be mentioned. Ib is sdid that wae the 
executor was alive, there was nobody con- 
potent to sue. Tae anwser is; Tae executor 
could have sued. Taen it is said: Bu; as 
the executor was the alienor he was not 
likely to sue even assuming he was athorough- 
1y honest man. He believed he had title aad 
tnat belief was derived from a possible 
reading of an ambiguous will. If he was 
dishonest, he is all the less likely to sue. 
Toat of course is not really a legal bat 
a practical objection. Even that, L think, 
is-answered by saying that the testatoc's 
heirs (or next of kin) could and would 
have sued or at least would have sought 
the aid or permission of the Advocate- 
General and thereby set on foot proceedings 
either to remove the trustee or to set aside 
the transfer, - i 


, e 
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‘Cases such as Jalandhar Thakur v. 
Jharula Das (10), have, in my opinion, no 
bearing on this case. That case turned on 
the fact that where a man of low caste 
purports to carry on an office only capable 
of being conducted by a man of high 
casie and wrongfully receives offerings and 
appropriates them, then (1) he has not taken 
possession of the office, and (2) on every 
occasion on which he wrongfully takes 
offerings he commits a new actionable 
wrong. Meyyappa Chetty v. Subramanian 
Chetty (11), shows that there is a will 
and an executor, though no probate, the 
execuior's title and authority being derived 
from the will, the testator’s rights of 
action vest in him and time begins to 
run from the death. That largely WA 
ons. 17 which does not apply here. 
are here concerned not with the ce of 
the settlor but with the rights of cestui que 
trust. 
- Manikkam v. Thanikachalam (12), was a 
case where X was trustee of temple A and 
trutese of temple B. In 1&94 X died and Y 
was appointed trustee of temple B. No one 
was appointed trustee of temple A. During 
As lifetime he had been in possession of the 
lands of temple A and temple B. When Y 
succeeded he in fact took possession not 
only of the lands of temple B but also of 
the lands of temple A. Trustees were 
eventually appointed for temple A in 1900 
and in 1911 these trustees sued for posses- 
sion. It was held by a Bench of this High 
Oourt that the action was not time-barred 
because until 1900 there was no one com- 
petent to sue and consequently possession 
was only adverse from 1900, 4. e. adverse- 
ness of possession was made dependent 
-upon there being a possible plaintiff. This 
proposition isin turn founded upon Peria 
Aiya Ambalam v. Shunmuga Sundaram 
(13). That was a case involving a mort- 
gagor, mortgagee in possession and A. A 
dispossessed the mortgagee in possession. 
The question ‘was when did that posses- 
sion become adverse to the mortgagor and 
it was held that it dated not from the dis- 


(10) 42.0 244524 Ind. Oas, 501; AIR Ils PO 12; 
41 1 A 267; 18 O W N 1089; 27 M L J 10u; 1 L W549 
16M L T 210; (1914 M W N 636; 12A L J 1176; 20 
O LJ 360; 16 Bom. L R 845 (P 0). 

(11) 20 O W N £33; 35 Ind. Oas. 323; A IR 1916 P O 
202; 431 A 113: (1916)1 M W N 455;18 Bom. LR 
642; ws 5LJ PÒ 179; (1915) 1 A O 603; 114 L T1002 
(PO). 

(12) 4 LW 369; 34 Ind, Cas, 945; A I R 1917 Mad, 
. 708; (191692 M W N 87. 
© (13) 38 M 903; 22 Ind. Oas. 615;A I R 1914 Mad. 
334;26 M L J 140; 15M LT 11% LL W 119; (1914) M 
W N 417 Œ B). 
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possession, but from the date the mortgagor 
knew that the possession was adverse to - 
his interest, for, up to that moment he 
would have no reason to think his rights 
were being invaded or that he. had any 
cause of action to litigate. 

The proposition laid down iu Meyyappa 
Chetty v. Subramanian Chetty (11), is also 
based on Jagadindranath Roy v. Hemanta 
Kumari Debi (14). It is a little difficalt to 
see what bearing that case has.: Theres A, 
as shebait of an idol, sued. He used after 
the normal period of limitation had expired, 
but he brought the case within. the rule 
which relates to actions by minors for at the 
time the cause of action arose, he, the then 
shebait, was a minor and he sued within 3 
years after attaining majority. It was held 
that even though the property be in the idol, 
the possession and management is in the 
shebait. Consequently the shebait alone has 
the right to sue for invasions of possessory 
Tights and the fact that the appropriate 
plaintiff is a shebait does not affect the 
application of the section relating to minors. 
Manikkam v. Thanikachalam (12), is a 
very short judgment delivered in second 
appeal and purports to be based on the two 
decisions above cited. It would appear that 
the line of reasoning underlying that judg: 
ment is this: a temple can own but not 
Possess. Possession is in the temple trustee : 
Jagadindranath ioy v. Hemanta Kumari 
Debi (14). Therefore, if there is no'trustee 
there is no one possessed of possession, 
no one to defend possession,.n0 one against 
whom possession can be "adversely held. 
Therefore the possession by a stranger is 


not adverse until trustees for the temple are 


appointed, for until then there is no one 
possessed on behalf of the temple. 

However that may be, it does not touch 
this case where the right to sue was in the 
executor who at all material times was the 
person entitled to possession and was able 
to sue and knew all about the right of 
action, once one assumes he was aware of 
the true construction of the will. Palani- 
yandi Malavarayan Vv. Vadamalai Odayar 
(15), was a case of a claim to a hereditary 
office and the question was whether 
Art, 120 or Art. 124 applied. It is discuss- 
ing what is the starting point for limita: 
tion. It considers that it is “when the 
defendant takes possession of the office 
adversely to the plaintiff”. . Therefore if 


pid) 32 O 129; 31 I A 203; 8 O W WN 800; 8 Sar, 698 
a) 2 L W 725; 28 Ind. Cas. 956; 4 I R 1916 Mad, 


1939. 
there 18 no “plaintiff”, i.e. noone in éxist- 
ence capable of claiming, i. e. no trustee 
cf the temple, there is no taking posses- 
sion adversely tothe plaintiff, for there is 
no plaiitiff. That is all that case decides. 
At p. 725* however, is the following sen- 
tence : 

“It isa recognized principle of law that the sta- 
tute of limitation would not run when there is no 
person competent to sue. This is the principle 
uuderlying s. 17, Limitation Act......This principle 
was acted on in England..,...it being held that the 


cause of action could not be said to arise before 
‘there is anybody in whom it vests'," 


In support of this proposition, as one 
depending not upon any particular section 
of a statute but upon a principle of pro- 
cedure, there is then quoted Murray v. 
East India Co. (16). In that case at p. 11717 
Abbott, C. J. observes: 

“Now independently of authority, we think that it 
cannot be said that a cause of action Sxists, unless 
there be also a person in existence capable of suing.” 

Then turning to authority the Lord Ohief 
Justice refers to Cary v. Stephenson (17), 
Stanford's case: [Referred in Saffyn v. 
Adams (1603—25) Cro. Jac.60-79 E R 5U] and 
Fairclaim v. Little unreported but noted at 
p- 1171 of 106 E.R. The law of limitation 
is of course purely the creation of statute. 

Here, however, there is a person capable 
of suing. I consider that here the real ques- 
tion is: If A, a trustee, alienates property he 
‘honestly believes to be his own, but which 
‘on a true construction of the deed of trust 
belong tothe cestui que trust, does time 
which the trustee allows to pass owing to 
this mistake, count when computing. limi- 

“tation ? So posed, the question appeats to 
` me tò answer itself. If a person could 
extend the time for suing by alleging that 
he had mistaken the meaning of an instru- 
ment, a most serious inroad would be 
made into the law of limitation and that 
-quieting of title which is the reason 
for and the policy behind the statutes 
of limitation would be gravely dis- 
turbed. But here indeed the matter hardly 
‘goes so saras that. Who is there now to 
say that the executor whe alienated had 
misconstrued the will? He may 
‘been mistaken: he may have known all 
along the truth. 

In any event a charity being the bene- 
ficiary, the Advocate-General could take 
steps and those of the family of the testa- 


tor anxious to see his wishes carried out. 


3?) (1821) EB & Ald 204; 106 E R 1167; 24RR 
(17) (1689) 2 Salk 421; 91 E R 366, 
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even if they could not directly sue, and as 
above indicated, I incline to the view that 
they could, they could have informed the 
Advozate-General of tbe position or, what 
is quite clear, they could have, by appro- 
priate proceedings with -the leave of 
the Advocate-General, removed the exe- 
cutor-trustee from his trusteeship, replaced 
him by a new trustee which trustee could 
have sued. I am accordingly of the opinion 
that as to the 1898 alienation the defence of 
limitation succeeds. 


NoD. Decree modified. 


OUDH CHIEF COURT . 
Criminal Revision Application No. 168 of 
1938 


February 16, 1939 
Zia-uL HASAN, J. 

BRIJ KISHORE—APPLIOANT 
versus 
KING-EMPEROR — ComeLainant— 
Oppostrs Party. 

Criminal Procedure Code (Act V of 1898), 2. 439 
—Enmity between accused and complainant—Case 
ab initio improbable—Conviction can be set aside 
notwithstanding concurrent findings of fact by lower 
Cota a case seems ab initio improbable and 
there is enmity between the parties, the element of 
doubt is so very strong therein that the conviction 
must be set aside giving benefit af doubt to the 
accused even on revision notwithstanding the con- 
current findings of ‘fact by the Oourts below. 
Boori v. King-Gmperor (1) and Kisar Singh v. 
Emperor (2), relied on. 

Or. R. App. for revision of the order of 
the Sessions Judge of Rae Bareli, dated 
November 19, 1938. 

Mr. Nasirullah Beg, for the Applicant. 

The Assistant Government Advocate, for 
the Orown. 

Order.—This is an application in 
‘revision against an order of the learned 
Sessions Judge of Rae Bareli dismissing 
the applicants appeal against his convic- 
tion and sentence of one gnd a half years’ 


„rigorous Imprisonment under s. 436, Indian 


Penal Code. 

The case against the applicant and his 
brother*Gaya Prasad was that on the night 
of February 24, 19389 while the applicant 
set fire ton thatch in the house of Pirthipal 
Singh, P. W. No. 1, Gaya Prasad abetted 
the offence under s. 436. Gaya Prasad 
was acquitted by the learned Assistant 


. Bessions Judge who tried the case but 


the applicant was convicted. The learned 
Judge relying on the evidence of the pro- 
secution witresses held the applicant 
guilty. ; 
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No doubt both Courts below have be- 
lieved the evidence of Pirthipal. Singh, 
Debi Kali and Kandhai in holding the 
accused guilty butit appears tome that 
the case was not at allfree from doubt. In 
the first place, it is not easy to accept the 
story of the prosecution that while on the 
night in question at abcut ll p. m. 
Pirthipal Singh heard foot steps on the 
roof of his dalan, he woke up and sent 
his sons Jageshar and Jagdeo to collect 
neighbours in order to catch the thief or 
thieves who he believed had entered his 
house and while -help arrived in the 
persons of Debi, Kali and Kandhui, the 
applicant was waiting to set fire to the 
thatch in order to be seen by all the proue 
secution-witnesses. If the applicant had 
actually come to set fire to Pirthipal Singh’s 
thatch, he would have accomplished his 
purpose and disappeared long before 
Pirthipal Singh and the other prosecution 
witnesses had an opportunity of seeing 
him: In the second place, I do not find 
‘any motive for the applicant to burn 
Pirthipal Singh’s thatch. On the other hand 
the fact that Pirthipal Singh had to 
pay about Rs. 11 to the Uanal Department 
on account of a complaint made by the ap- 
plicant against him is a reason for Pirthipal 
Singh being inimical to the applicant. In 
the third place, there was undoubtedly 
delay in making the report to the Police. 
It was made at 10 a. m. on the next day. The 
explanation given by Pirthipal Singh that 
‘the delay was caused: by the fact that he 
was engaged in putting out the fire during 
the whole night is not very satisfactory, 
and even if the whole night was spent by 
him in extinguishing the tire, there was 
no reaton for him to wait till 10 in the 
morning for going to tne thana which was 
only two miles away from his village. Iù 
the fourth place, the witnesses claim to 
have recognised the accused by the light 
of the burning thatch but in the natural 
course cf events, the accused would have 
fled immediately after setting fire to the 
thatch and betore a sufficient portion of 
the thatch could be burnt to spread light. 

Lam not, in shert, satistied of the truth 
of the prosecution story. In Boori v. 
King-Emperor (16 Ind. Cas. 520) (1) it was 
held by the Punjab Chief Court tLat when 
a case seems ab initio improbable and 
there is enmity between tLe parties, the 
element* of doubt is so very strong there- 
in that the conviction must be set aside 


(1) 16 Ind, Cas. 520; 28 P W R 1912 Ory 13 OrL 
J 719; 10 P L R 1912 Sup} 
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evən*on revision notwithstanding the con- 
current findings of fact by the Courts 
below. The same Court in another case 
(Kisar Singh v. Emperor, 19 Ind. Cas, 1008) 
(2) held that where with reference to the 
first report at the thana and other circum- 
stances the case against an accused person 
is very doubtful, the benefit of the doubt 
should be given to the accused and in sueh 
cases even the concurrent findings of fact 
of the lower Courts are liable to be set 
aside on revision. I quite agree with the 
principle of these decisions, 

I accept this application and set aside 
the conviction and sentence of the applicant. 


8. Appliction accepted. 
(2) 19 Ind. Cas. 1008; 5 P W R 1913 Or; 152 P L R 


1913; 14 Or. L J 320. 


MADRAS HIGH COURT 
Second Appeal No. 1023 of 1933 
November 5, 1937 
ABDUR RAHMAN, J. 
KRISHNASWAMI AYYAR-- APPELLANT 
versus 
SABARATHNAM OHETTI ang OTHERS 


— RESPONDENTS. 

Limitation Act (IX of» 1908), Sch, I, Art. 134— 
“Transfer” in column three, refers to transfer of 
possession and not merely to conveyance of title— 
Transfer by mortgagee—Possesston not given on date 
of transfer—Suit for possesston and redemption by 
vendee of original mortgagor—Art. 131, if applies— 
Time, when runs. r N 

Since Art. 134, Limitation Act, contains a stringent 
provision of law, the onus of proving facts which 
would attract the provisions of this Article in pre- 
ference to Art, 148 or even possibly Art. 144 would lie 
heavily on the party who wishes to claim the benetit 
of an abridged period of limitation, Radhanath Dass 
v. Gushorne & Co. (1) and Juggurnath Sahoo v. Syud 
Shah Mahomed 12), relied on, i 

A close parusal of art. 134 would show that it was 
brought into existence with the object of filing suits 
for possession ofthe properties primarily mortgaged 
and subsequently transferred by the mortgagees, etc., 
in excess of their rights. If a mortgagee did not 
exceed his rights, he would be assigning his mort- 
gagee’s interestalone and in that case obviously 
Art, 148 and not Art. 13: would be held to beap- 
plicable. ifon the other hand the mortgagee exceeded 
his rights and transferred the entire property as an 
owner, he must be held undoubteuly to, have exceeded 
his rights as a mortgagee, In that case if it is 
necessary to institute a suit for possession either by 
a mortgagor or his alienees (as provided inthe first 
column of Art. 134 and which must be read along with 
what appearsin col. 3 of thas Article) it must be 
presumed that the mortgagee had possession and 
delivered ıt to bis alieneco. This would imply, that 
the word ‘transfer’ used in the e third column of 
Art, 134 must necessarily refer to a transfer of posses- ` 
sion and not merely to a conveyance of titles 

$0 the Art, 134 has no application, to a suit by the 
vendee of the original mortgagor for possession: and 
redemption, where the mortgagee trensfers the pio- 
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Perty without giving possession on the date of th 
4 e 
transar, Even if the Article is assumed to apply, the 
ime cannot begin to run before cause of action for 
redemption accrues to the original mortgagor. 
Observations of Shrinivasa Ayyangar, J. in Setti 
Kutti v. Kunhi Pathumma (4), approved. 


S. A. against the decree of the Court 
of the Subordinate Judge of Cuddalore, 
dated June 19, 1933, and made in A. S. 
ate 10 of J930—(A. S. No. 202 of 1929, 
Jistrict Oourt, South Arcot)—preferred 
against the decree of the Court of the Dis- 
trict Munsif of Ouddalore, dated May 4, 
1929, and made in O. S. No. 166 of 1929. 

Messrs. S. Panchapakesa Sastri and K. 

R. Krishnaswami, for the Appellant. 
f Judgment.—This is an appeal dismiss- 
ing the plaintiff's suit for redemption and 
possession of 41 cents of land bearing 
survey No. 382-B, as being barred under 
Art. 134 of the Limitation Act. The defen- 
dants who are apparently quiterich, have 
not chosen to appear. The facts of the 
case are quite simple. 

The property in suit originally belonged 
to one Kuppa Goundan, who mortgaged it 
on September 19, 1890, with one Lakshmi- 
narayana. The mortgage was usufructuary 
and it was provided inthe deed (Ex. K) 
that the mortgagor would pay the principal 
amount and redeem the property on 
April 11, 1901. Kuppa Goundan sold the 

_ property to the plaintiff's uncle in 189s 
under Ex. A, and directed the vendee to 
pay the mortgage money due under Ex. K 
to the mortgagee. The property sub- 
sequently fell tothe plaintiff under Ex. B. 

Prior to the date cn which the mortgage 
could be redeemed, Lakshminarayana 
died—apparently leaving large debts due 
to the father of defendants Nos. 1 to 4 and 
his widow therefore acting as a guardian 
on behalf of his minor son executed a 
simple mortgage (Ex, IV) for Rs. 35,000 
on October 17, 1889. The property which 
had been- mortgaged . with Lakshmi- 
narayana under Ex, K, and subsequently 
sold to the plaintiff was also included in 
the deed. The mortgage was without posses- 
sion. She executed another mortgage in 
favour of the same mortgagee for 
Rs. 1,19,774-8-0 on November 4, 1900 
{Ex. V). This purported to be a usufructu- 
ary mortgage for a period of ten years; 
but the recital in this deed points out to 
the fact that she was not in a position to 
surrender actual possession of the pro- 
perties as they happened to be in the 

_ Possession of a Receiver appointed in con- 
nection with O. S. No. 5 of 1900 and pend- 
ing before the District Court of Cuddalore. 
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A provision was therefore made that as long 
as she was not in a position to deliver 
possession, interest would be paid at 
0 14-0 per cent. per mensem. 

The question, therefore, arises whether 
in the circumstances of the case, Art. 134 
would apply. If so, from what date did the 
period of limitation actually begin to run ? 

It may be stated at the outset that since 
the property in suit was mortgaged in 1899 
under a simple mortgage and in 1900 under 
a usufructuary mortgage for a period of 
ten years, the suit would be barred by 
limitation, if Art. 134 is held to apply—long 
before it was filed in 1928 and the present 
words now substituted in the third column 
of Art. 134 by Act I of 1929 would have no 
application to the facts of this case. It is 
hardly necessary to trace the history of 
how the words in the third column of 
Art. 134 were changed by various legisla- 
tions from time to time. Suffice it tosay that 
before the Amendment of 1929, the words 
appearing in the third column of Art. 134 
were “the date of transfer” and it is these 
words which I have been called upon to con- 
sider and construe. 

There is no doubt that since Art. 134 
contains a stringent provision of law, the 
onus of proving facts which would attract 
the provisions of this Article in preference 
to Art. 148 or even possibly Art. 144 would 
lie heavily on the party who wiehes to claim 
the benefit of an abridged period of limita- 
tion. The remarks made in Radhanath 
Dass v. Gishorne & Co. (1) and Juggurnath 
Sahoo v. Syud Shah Mahomed (2), amply 
support the proposition mentioned above. 

It is true that there is no mention of 
any alienation in favour of the plaintiff's 
uncle in the mortgage deeds effected by 
Lakshminarayana’s widow on behalf of her 
son—but before the provisions of Art. 134 
tan be attracted, it must be shown that the 
mortgagee, i.e., the father of defendants 
Nos. 1 to 4 had no knowledge of any aliena- 
tions by the original mortgagor, i. e€., Cuppa 
Goundan of his rights. It might not have 
been actually necessary to prove ‘good 
faith’ but the absence of such a knowledge 
must at" least have been established. There 
is no evidence in this case from which 
such an inference may be drawn in 
favour of defendants Nos. 1—4. It may 
be contended that it was impossible for 
defendants Nos. 1—4 to produce any evi- 


(1) 4 MIAL6BL R530; 15 W RPO, 24; 2 Suth 
397; 2 Sar, 636 (P 0). 
(221A 48,23WR 993,14B LR 386; 3 Sar. 419 
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dence on the point as their father had died 
before the suit was filed. I would, therefore, 
particularly in their absence, not like to 
rest, my decision on the absence of this 
evidence merely. 

- A close pérusal of Art. 134 would show 
that it was brought into existence with the 
object of filing suits for possession of the 
properties primarily mortgaged and sub- 
sequently transferred by the mortgagees, 
etc., in excess of their rights (Skinner v. 
Naunilial Singh (3) at p. 3744. If a mort: 
gazee did not exceed his rights, he would be 
assigning his mortgagee’s interest alone and 
in'that case obviously Art. 148 and not 
Art. 134 would be held to be applicable. 
If on the other hand the mortgagee exceed- 
ed his rights and transferred the entire 
property as an owner—he must be held 
undoubtedly to have exceeded his rights 
as a mertgagee. In that case if it is neces- 
sary to institute a suit for possession either 
by a mortgsgor or bis alienees (as provided 
in the first column of Art. 134 and which 
must be read along with what appears 
in col. 3 of that Article) it must be 
presumed that the mortgagee had posses- 
sion and delivered it tohis alienee. This 
would imply, in my opinion, that the word 
‘transfer’ used in the tbird column of Art. 134 
must. necessarily refer to a transfer of 
possession and not merely toa conveyance 
of title. This construction can be defend- 
ed on another ground as well. If anything 
can really give notice to the outside world 
asto what the state of affairs actually is, 
it is possession and not merely a con- 
veyance without possession which in some 
provinces of India could either be oral or 
by means of an unregistered document if 
the transaction did not exceed a sum of 
Rs. 100. 

I am aware of dissenting opinions on this 
point of eminent Judges, like Wallis, O. J? 
and Coutts-Trotter, J., as expressed by 
them in Setti Kutti v. Kunhi Pathmma 
(4), but the opinion of the majority was 
the other way. In fact Srinivasa Ayyangar, J. 
went tothe extent of laying down that if 
possession was not actually transferred on 
the date of conveyance, Art. 134 would not 
apply at all. The*result of the opinion 


of the majority of the Judges in the Full 
(3) 51 A 367; 117 Ind. Cas. 22; AIR 1929P O 158; 
56 I A192; 383 0 W N 761; 31 Bom. L R 854; (1929, A 
L J 566; 30 L W 76;500 L J 74; (1929) MW N 676 
Ind, Rul. 19829 P O 222 (P 0). 
. (4)40M 1040; 43 Ind. Oas. 31; A IR 1919 Mad. 
972; 33 M & J 320: (1917) M W N 609; 22M LT 236. 
6 LW 464 (F B). 
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Bench case would be that while according’ 
to Abdur Rabim and Seshagiri Ayyar, JJ.. 
limitation would actually begin to run from. 
the date when possession was taken by the 
alienee from the mortgagee, the article. 
would not be applicable at all according 
to Srinivasa Ayyangar, J. if possession was 
not delivered on the date of the convey- 
ance. 

As I have already stated, possession under 
Ex. V could not have been given to the 
father of defendants Nos. 1—4 as the 
properties were stated in the mortgage deed 
itself to be in the Receiver's possession. 
There is no evidence on the record when 
possession was actually delivered and in 
the absence of such evidence, it is impos- 
sible to fix a dated when limitation actually 
began to run even if Art. 134 applied to 
tte facts of this case. : 

There ig another aspect of the case which 
is also quite important. The original 
mortgage of 1890 could nct have been 
redeemed under the terms of the deed 
(Ex. K) before April 11, 1901. It was 
transferred by Lakshminarayana’s widow, 
first under a simple mortgage on October 7, 
1899, and later on by means of what has 
been described as an usufructu’S1y mort- 
gage on November 4, 1900. Can it be 
reasonably held that the limitation against 
the original mortgagor or his alienee 
began to run even before the date before 
a cause of action for redemption accrued 
to them? In spite of what has been said 
by oneof the Judges in the minority, I 
am afraid, I must, with great respect, 
agree with what was so lucidly observed 
by the learned Judge Srinivasa Ayyangar, J. 
at p. 1062* of that judgment. 

The result is that Art. 134 does not, in 
my opinion, apply to the facts of this case; 
but even ifit did, it must be held that as 
the defendants have failed to prove the date 
on which they got into possession, the suit 
would be within time. : 

I would, therefore, set aside the judgment 
of the learned Subordinate Judge and send 
the case back to him for disposal of the 
remaining questions involved in the appeal. 

The plaintiff will be entitled to recover 
the costs cf the second appeal in this 
Court. The court-fee put in by the appel- 
lant shall be refunded. The costs of the 
lower Court will abide the result. 

I must, in the end, express my recogni- 
tion of the help rendered te me by Mr. 
Panchapakesa Sastri in arguing this case 
not nly with his usual thoroughness and 


*Page of 40 M.—[Hd.] ° .. 
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ability but with very great fairness in the 
absence of the opposite party. ig 
N.-D. Case remanded. 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 32 of 1936 
February 21. 1939 
HAMILTON AND YORKE, JJ. 
°” PHRAREY LALanp ANOTHER— 

PLAINTIFFS— APPELLANTS 
versus 
SHEO SARAN AND aNoTHER— 


DgFENDANTS—RESPONDENTS 

Execution —Limitation—Step-in-aid—Decree pass- 
ed in April 1927—First execution application 
consigned to record room on September 10, 1930— 
Application really under s. 39, Civil Procedure 
Code (Act V of 1908), for transfer of decree to 
other Court for execution but on wrong, form made 
on May 7, 1932—Court returning application to be 
resubmitted within three days with copy of decree 
and list of accounts, on May 9, 1932— List of 
accounts submitted on September 1, 1932—Court 
again passing order that duplicate list and copy of 
decree should be submitted within three days— 
Decree-holder not complying with order and applying 
on July 5, 1934, for transfer of decree, under 
s. 39, Civil Procedure Code—Application of 1932, 
under s. 39,.Civil Procedure Code, held valid and 
step-in-aid and subsequent application, therefore, 
within time—Order of Caqurt requiring papers to 
be supplied within three days held, not final order 
and proceedings held remained pending. 

The decree-holders obtained their decree on 
April 2, 1927, and on July 26, 1929, they made 
their first execution application which was consign- 
ed to the record room on September 10,1930. On 
May 7, 1932, they made another application on a 
printed form which is used for applications under 
O. XXI, r. 11, of the Oode of Oivil Procedure, 
but the request was really one under s. 39 of the 
Code of Oivil Procedure that the decree might be 
sent for execution tothe Oourt in another district. 
The Oourt on May 9, 1932, returned this applica- 
tion to be re-submitted within three days after 
amending it by filing a list of accounts and after 
supplying a copy of the decree. This list of ac- 
counts was subsequently submitted on September 1, 
1932, but a duplicate list was asked for and the 
copy of the decree had not been submitted so an 
order was passed that within three days a dupli- 
cate list should be submitted aswell as the copy 
of the decree. This application wag returned to 
the decree-holders. The decree-holders never com- 
plied with the order, but on July 5, 1934, made 
another application for transfer of the decree under 
s. 39 of the Gode of Civil Procedure. No reference 
was made in this application to the prior applica- 
tion of 1932. It was contended that this applica- 
tion was time-barred: 

Held, that there was no rule which required two 
copies of the statement of accounts, The applica- 
tion under s. 39, Civil Procedure Code, was step-in- 
aid of execution and the application made in 1932, 
was, therefore, In order and was a valid applica- 
tion so that even if it was rejected by a final 
order, this present application under s. 39, would 
bg within timg : 
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Held, further that the last order of 1932, that 
the other papers asked for should be supplied 
within three days could not, however, be considered. 
a final order to the effect that if the order was 
not complied with, the application was rejected, 
The fact that the application remained in the 
hands of the decree-holders instead of remaining 
in the possession of the Oourt had no bearing on 
the point of limitation, and had it remained in 
the custody of the Court and through forgetfulness 
or otherwise no final order had, been passed, the 
application would have remained pending. There- 
fore, the application of 1932, must be considered to 
be still pending and the appellants, therefore, were 
entitled to have this present application treated as a 
request that the application of 1932, be proceeded 
with. Musammat Shahodra v. Bhagwan Das (1), 
Sheikh Hafeee-ud-Din v. Ram Chander Das (2) and 
Pandit Iqbal Narain v. Ram Ratan (3), referred 


Pr, D. A. against the order of the Addi- 
tional Sub-Judge, Lucknow, dated July 29, 
1935. 

Mr. M. L. Tiwari, for the Appellant. 

Mr. Hakim-ud-Din holding brief of Mr. 
Nazir-ud Din, for ane bro n 

udement.—This is an appeal against an 
aout decision of an Additional Civil 
Judge of Lucknow who upheld a decision 
of the Munsif, North Lucknow, that an 
execution application was time-barred. 

The decree-holders appellants obtained 
their decree on the second April 1927, and 
on July 26, 1929, they made their first execu- 
tion application which was consigned to the 
record room on September 10, 1930, On 
May 7, 1932, they made another application 
on a printed form which is used for 
applications under. O. XXI, r. 11 of the 
Code of Civil Procedure, but the request 
was really one under 8. 39 of the Code of 
Givil Procedure that the decree might be 
sent for execution to the District Judge 
of Pilibhit. The Munsif on May 9, 1932, 
returned this application to be re-submitted 
within three days after amending it by 
fling a list of accounts and after supplying 
a copy of the decree. This list of 
accounts was subsequently submitted on 
September 1, 1932, but a duplicate list was 
asked for and the copy of the decree had 
not been” submitted so an order was 
passed that within three days a 
duplicate list should be submitted as 
well a the copy of the decree, 
This application wag returned although 
this appears to have been unnecessary as 
there was no alteration to _ be made in 
anything but only two, additional papers 
were required. As this application was 
one under s. 39 of the ae ee 

rocedure, the Court apparently, e 
e papers in view of O. XXL r. 6, though 
even so a duplicate of the list seems. to, 
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have been unnecessary. The decree- 
holders never complied with the order, 
but on July 5, 1934, made another. 


application for transfer of the decree under 
8.39 of the Code of Qivil Procedure. No 
reference was made in this application to 
the prior application of 1932 and the office 
pointed out that the last execution proceed- 
ing had been consigned to the record 
room on September 10, 1930, and this new 
application was filed after the expiry of 
three years, but there was, on the record, 
a certificate under Ò. XXI, r. 2 duly 
verified by the Court on October 14, 1933, 
which made this application within time. 
As this application also contained a request 
for substitution of certain persons as judg- 
ment-debtors, notice was sent under s. 50 
of the Code of Civil Procedure with the 
result that objection was made that the 
alleged payments of 1933 had in fact never 
been made and this application was time- 
barred. On December 1, 1934, the decree- 
holders referred to the application of 1939 
and asked that the present application 
might be treated as part of the former 
application of 1932, or if not, that the 
former application might be regarded as a 
step-in-aid. 

The learned Munsif held that it was too 
late for the decree-holders to come in with 
the execution application of 1939 after 
more than one anda half years when only 
three days had been granted for supplying 
the additional papers, and he referred to 
the new rule under O. XXI, r. 17, which 
authorised a Court to reject an application 
if the defect was not remedied within the 
prescribed period. He failed to notice, 
however, that ithe application of 1932 
although presented on a printed form for 
applications under ©. XXI, was an 
application under s. 39 of the Code of Civil 
Procedure. š 

The learned Civil Judge also took it for 
granted that the application of 1932 and 
that of 1934 were under O. XXI, although 
they were under s. 39 of the Cotle of Civil 
Procedure and came to the conclusion 
that as in 1932 the decree-holders had 
not obeyed the order to produce certain 
papers within three, days, that application 
should be deemed to have been rejected 
and so tke present application could not 
be considered. to be part of it. He held 
that as a result of the amendment of 
Art. 182 of the Limitation Act, materially 
defective applications for execution have 
ceased to be treated as a step in-aid of 
execution, consequently the application of 
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May 7, 1932, could not be considered to 
be An application for execution nor could 
it be considered to be a stepin-aid of 
execution. Therethen appears in the deci- 
sion of the learned Civil Judge thé follow- 
ing sentence: 3 

“At the same order the order for the return of tke 


application for correction could not be a firal 
order.” 


Presumably he meant “at the same tims” 
and not “at the same order”. He held that 
the present application for execution was, 
therefore, time barred. 

As he has stated earlier in his order that 
the application of May 7, 1932, should be 
deemed to have been rejected, it is not 
quite clear how at the end of his order 
he came to the conclusion that the order 
for the return of the application for correc- 
tion could not be a final order, 


It was held in Musammat Shahodra v. 
Bhagwan Das, (A. I. R. 1926. All. 473) (1) that 
an application made under s. 39 is not an 
application for execution within the 
meaning of O. XXI, r. 10, but an applica- 
tion to take a step-in-aid of execution. The 
same was held in Sheikh Hafeez ud-Din v, 
Ram Chander Das (A. 1. R. 1937 All. 397) 
(2) where it was pointed out that afi applica- 
tion for transfer need not bein any parti- 
cular form and sufficient particulars of the 
decree sought to be transferred are enough 
and a mere clerical error in writing the 
same of the party does not make that 
application invalid. 

In Pandit Iqbal Narain v. Ram Ratan 
(4 Oudh and Agra Law Reporter, 614) (3} an 
Additional Judicial Commissioner of Oudh 
held that an application for transfer of a 
decree for execution in another district 
was not required to supply a certified copy 
of the decree but it was the duty of the 
Court to prepare an official copy of the 
decree pasting on it the necessary stamp 
which was to be supplied by the decrees 
holder. h 

We are not aware of any rule which 
requires two copies of the statement of 
accounts. The application under s. 39 
made in 1932 was, therefore, in order and 
was a Valid application so that even if it 
was rejected by a final order, this present 
application under s.39 would be within 
time, We are, Lowever, unable to hold that 
the last order of 1932 that the other papers 
askcd for should be supplied within three 
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days can be considered a final order to the 
effect that if the order was nol complied 
with, the application was rejected. For all 
we know had those papers been supplied 
one or two days late the Court might have 
condoned the delay, and there was certainly 
no order to the effect that the application 
was rejected. We do not think that the 
fact that the application remained in the 
hands of the decree-holders instead of 
remaining in the possession of the Court 
has any bearing onthe point of limitation, 
and had it remained in the custody of the 
Court and through forgetfulness or otherwise 
no final order had been passed, the applica- 
tion would have remained pending, We 
consider, therefore, that the application of 
1932 must be considered to be still pending 
and the appellants, therefore, are entitled 
to have this present application treated as a 
request that the application ef 1932 be 
proceeded with. As we have said, even if 
that order that the papers be submitted 
within three days is to be read as one 
meaning that the application was to be 
deemed as rejected ifthe order was not 
complied with, it was an application which 
was as originally filed, valid and the present 
application is, therefore, within the period 
of limitation. i 

We, therefore, allow the appeal and order 
the original Gourt to proceed with this 
application treating it, as it isin fact an 
application under s. 39 of the Code of Civil 
Procedure and as part of the application of 
1932. The appellants are granted their 
costs throughout. 


8. Appeal allowed. 


MADRAS HIGH COURT 
Criminal Revision Cases Nos. 566 and 
567 of 1938 
(Criminal Revision Petitions Nos. 537 
and 538 of 1938) 

December 15, 1938 
PANDRANG Row, J. 

KOMARI POTHURAJU SETTY AND 
. ANOTHER— PETITIONERS 


versus 
KRISHNAPATAM PADDA POLIAH 
AND ANOTRER— RESPONDENTS 
Penal Code (Act XLV of 1860), 8. 499, Exception 9— 
Person refusing to part with hisown property on 
pressure by communtty—Eaxcommunication from caste 
—Publication, of excommunication—Held offence of 
defamation—Caste panchayat— Extent of jurisdic- 
tion, , 
Acaste panchayatcan no doubt deal with offences 
erelating to caste usages and customs, but it has no 
s 
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jurisdiction to decide questions regarding private 
property or impose any sanction, such as loss of caste 
onany member of the community who declines to part 
with his property. 

It can hardly be argued that informing people even 
of one's own community that a certain person has 
been excommunicated from his caste does not harm 
that person's reputation in the eyes of his followers, 
Nor can it be said that such a consequence is not one 
which the person who made the publication could not 
have known to be likely. 

The 9th Exception to s. 499, Penal Code, does not 
mesan that in order to bring pressure to bear upon a 
person to part with his property which he is entitled 
in lawtokeep, a defamatory allegation that such 
person isexcommunicated by the caste can be made 
on the ground that it is for the protection either of 
the person who made it or of the community to which 
he belongs. 


Or. R. Cases and Or. R. Ps. under 
ss. 435 and 439 of the Oode of 
Criminal Procedure, 1896, praying the 


High Oourt to revise the order of the 
Sub-Divisional Magistrate, Kavali. dated 
April 6, 1938, in C. O. Nos. 101 and 102 of 
1937, respectively. 


Mr. R. Gnanasambandam, for the Petj- 
tioners. 

Mesers. P. Chandra Reddi and A. 
Ramalinga Reddi, for the Respondents. 

My. A. 5. Sivakaminathan for the Public 
Prosecutor, for the Orown. 


Order.—These are petitions to revise the 
order convicting and sentencing the peti- 
tioners, two in number, in O. C. Nos. 101 
and 102 of 1937 on the filee of the Sub- 
Divisional Magistrate, Kavali. The peti- 
tioners have been convicted of defamation 
and sentenced to pay a fineof Rs. 30 each 
or in default, to suffer simple imprisonment 
for one month in respect of both the cases. 
The petitioners as well as the complainants 
in the case are members of the fisherman 
community in Ponpady Village, Kovur 
Taluk. It is admitted that when the 
Government put up for auction certain 
waste lands in the village, there was a 
general feeling in the community that noone 
should bid for these lands because if there 
were no bids, the lands coyld be got for the 
community as a whole ab a cheap rate. 
The complainants were not satisfied with 
this resolution of the community and they 
bid for the lands and obtained certain lands 
from the Governmtnt at the auction.’ 
The community then brought pressure to 
bear upon the complainants to give up 
their lands to the community on receiving 
what they had paid for them, and it is 
alleged with some profit also. But they 
refused to do so and on their réfusal, they 
were put out of caste. The excommunica- 
tion was nqatified to members of the 
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community in other villages also and it is 
In respect of this publication of the ex- 
communication that the charges of defama- 
tion were brought. 

It is not seriously argued that there was 
no publication and it cannot be disputed 
that the - publication amounts to defamation 
unless the publication comes within one or 
other of the exceptions to s. 499, Indian 
Penal Code. It could hardly be argued 
that ‘informing people even of one's own 
community that a certain person has been 
excommunicated from his caste does not 
harm that person's reputation in the eyes of 
his followers. Nor could it be said that 
such a consequence is not one which the 
person who made the publication could not 

ave known to be likely. The question, 
therefore, is whether the publication is 
covered by any of the exceptions to s. 499, 
Indian Penal Code. Reliance was placed 

efore me only on the ninth exception 
which excepts imputations made in good 
faith for- the protection of the interest of 
the person making it or of any other person 
or for the public good. This exception 
does not mean that in order to bring 
pressure to bear upon a person to part with 
his property which he is entitled inlaw to 
keep, a defamatory allegation can be made 
on the ground thatitis for the protection 
either of the person who made it or of the 
community to. which he belongs. It was 
argued that the publication was made in 
pursuance of a decision’ pronounced by 
D. W. No.1 whois described as the head- 
man of 64 fishermen villages. But this 
decision does not expressly record that ex- 
communication should follow as a result of 
any refusal on the part of the complainants 
to give up the lands. In substance what 
happened is that because the complainants 
refused to part with the lands which they 
had bought in the auction, communica- 
tions were sent to members ofthe com- 
munity elsewhere that the complainants 
had been put out of caste. It is not proved 
that there was any actual decisio by the 
caste panchayat to this effect, namely that 
the complainants should be outcasted on 
this ground. Even if there was such a 
decision, it could not be regarded as having 
any validity. A caste panchayat can no 
doubt deal with offences relating to caste 
usages and customs, but it has no jurisdic- 
tion to decide questions regarding private 
property or impose any sanction such as 
loss of caste on any member of the com- 
munity. who declines to part with his 
property. lam, therefore, of opinion that 
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the publication in question constituted the. 
offence of defamation. The sentences 
cannot be said to be too severe in the 
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circumstances. The petitions are dis. 
missed. 
N-D. Petitions dismissed. 


PATNA HIGH COURT 


Oivil Appeal No, 661 of 1936 
May 5, 1938 
Fazu ÅLI AND OHATTERJI, JJ. 


PARMESHWAR DAYAL AMIST 
AND OTSERS— DEFENDANTS —ÅPPELILANTS 


. versus 
RAMBRICHH SINGH AND oTagRs 
— PLAINTIFFS AND OTHERS —DEFSNDANTS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r.5—Final decree in variance with terms of preli- 
minary decree—No objection taken to passing of 
such decree by judgment-debtor—Property sold and 
sale confirmed in execution—Judgment-debtor, if can 
say that final decree or sale is not bindingen him. 

A Court in passing a final decree under 
O. XXXIV, r. 5, Civil Procedure Code, has to fol- 
low the terms of the preliminary decree. If, how- 
ever, the Court passes a final decree in variance 
with the terms of the preliminary decree, the Court 
when executing the decree will execute the final 
decree as it stands. It is of course open to the 
executing Court to interpret the final decree in the 
light of the preliminary decree, But where no ob- 
jection istaken to the passing of the final decree 
in variance with the terms of the preliminary dec- 
ree or to the execution of such final decree and in 
execution the mortgaged property is sold and the 
sale is confirmed, the judgment-debtor will not be 
heard to say that the final decree or the execution 
sale is not binding on him or does not affect his 
rights under the preliminary decree, 


A. from an appellate decree of the 


Additional District Judge, Gaya, dated 
June 4, 1936. 


Sir Manmatha Nath Mukherji and Mr. 
Raj Kishore Prasad, for the Appellants. 
Mr. S. N. Ray, for the Respondents. 


Chatterji, J.—The facts necessary for 
the determination of this appeal may be 
stated as follows:—Deonarayan, Hari Oharan 
and Kashi Singh were three brothers. They 
had some ancestral share in the proprietary 
interest in Mauza Bishunpur Kashba bear- 
ing Tauzi No. 338 of the Gaya Oollectorate. 
Plaintiffs Nos. 1 and 2 are the sons of Deo- 
narayan. The remaining plaintifis,*?. e. 
plaintiffs Nos. 3. to 7, are the, sons and 


. 
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grandsons of Hari Charan. The pro forma 
defendants. Nos. 4 to7 are the descendants 
of Kashi by his wife Mungo Kuer. Defend- 
ants Nos. 8to 10 are the sons of Mahesh 
Dutt deceased who had originally 1 anna 4 
dams share in the said village Bishunpur. 
In November 1900, Mahesh Dutt mort- 
gaged 10 dams outof thel anna 4 dams 
share to Deonarayan. Again on July 8, 
1901, Mahesh mortgaged 1 anna to Debi 
Prashad, father of the principal defend- 
ants Nos.1 to3. On May 9, 1903, Mahesh 
sold 12 dams out of his 1 anna 4 dams to 
‘Deonarayan, Hari Oharan and -Munga 
Kuer (widow cf Kashi) in equal shares for 
Rs. 600 out of which Rs. 119 was set off 
against the dues on the mortgage executed 
in November 1900 in favour of Deonarayan. 
Mahesh alsosold the remaining 12 dams 
share to his son Rama Nand who. in bis turn, 
sold that share to his nephew Rang Baha- 
dur. In the meantime Mahesh had ac- 
quired by purchase an additional 12 dams 
share out of which he mortgaged 10 dams 
to Kashi Nath Ram. The latter in due 
course enforced his mortgage and purchased 
10 dams share. So, out of the subsequently 
acquired 12 dams share 2 dams were left 
to Mahésh. In 1915 Debi Prashad sued to 
enforce his mortgage dated July 8, 1801, 
in respect of 1 anna share impleading, 
besides the sons of the morigagor who was 
then dead, Deonarayan, plaintiffs Nos. 3 to 
7, defendants Nos. 4 to 7 and also Rang 
Bahadur who were subsequent transferees. 
Deonarayan and plaintiffs Nos. 3 to 7 con- 
tested the suit, claiming priority on the 
basis of their mortgage of November 1900. 
A preliminary decree was passed with a 
direction that 14 dams out of the mort- 
gaged 1 anna should be first sold free from 
encumbrance and in case the sale proceeds 
thereof were found insufficient, then the 
remaining 6 dams would be sold subject to 
the prior encumbrance of November 1900. 
The decree was made final in September 
1919, but the final decree directed the sale 
of the mortgaged 1 anna in its entirety 
without specifying the prior encumbrance 
in respect of 6 dams s mentioned in the 
preliminary decree. Debi Prashad executed 
-the final decree, and in execution, purchased 
the mortgaged 1 anna share on December 
21, 1920. He took delivery of possession on 
March 4, 1922, and then got his name 
mutated in the Land Registration Depart- 
ment in respect of the purchased share. In 
the D Register the share of the plaintiffs 
and the pro forma defendants Nos. 4 to7 
eincluding their ancestral share were record- 
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ed as follows : 


A. d. k. b.ph. rew. rain. phen. 
(D Entry No. 14: 
Plaintifis Nos, 3 
to 7: 


1. 8 18, 6.13, 10, 
(2) Entry No. 15: 
Plaintiffs Nos. 1 


0. 0. 


and 2and Musam- 
mat Jasoda Kauer: 
2. 5. 13. 6 1213 7. 0. 
(3) Entry No. 16: 
Pro forma de~ 
fendants Nos, 4 
to7: 


1.12. 0. 19. 19. 16. 13. 0, 


As a result of the mutation effected in 
dhe name of Debi Prashad in respect of his 
purchased | anna share 10 dams were taken 
out of the entry No, 14 in the names of 
plaintiffs Nos.3to 7 and 10 dams out of the 
entry No. 15in the names of plaintiffs Nos. 1 
and 2. The plaintiffs being aggrieved by 
this mutation, brought the suit which has 
given rise to this appeal. Their main allega- 
tions are that the final mortgage decree and 
the execution sale and the mutation pro- 
ceedings were all fraudulent and they came 
to know of the same for the first time on 
May 2,1932. They pray for a declaration 
of their title to the 1 anna share in respect 
of which Debi Prashad got his name mutat- 
ed in the D Register and for confirmation 
or recovery of possession thereof and in the 
alternative for redemption of 6 dams share 
out of the said 1 dnna share. The suit was 
contested by defendants Nos. 1 to 3 who 
are the sons of Debi Prashad, as already 
stated. Their substantial defence is that the 
suit is barred under s. 47, Civil Procedure 
Code, and by res judicata. The learned 
Subordinate Judge who tried the suit dis- 
missed it, holding that the plaintiffs failed 
to establish fraud and that they are bound 

“by the final mortgage decree and by the 
execution sale. On appeal by the plaintiffs 
to the learned District Judge, he reversed 
the decision of the learned Subordinate 
Judge and decreed the suif in pari, declar- 
ing the title of plaintiffs Nos. 1 and 2 to 2 
annas 2 dams and odd share less two-third 
dam and of plaintiffs Nos. 3 to 7 to 1 anna 8 
dams and odd sharee less two-third dam 
and confirming their possession in respect 
thereof. Hence this second appeal by de- 
fendants Nos. 1 to 3. 

As willappear from the statement of 
facts given above, the plaintiffs’ case rests 
mainly on the question whether the final 
decree was obtained by fraud and could 
override the preliminary decree and whe- 
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. ther the execution proceedings were vitiat- 


ed by fraud. In the appeal before the learn- 
ed District Judge the finding of the learned 
Subordinate Judge that there was no fraud 
was not challenged. The learned District 
Judge, however, has held that the rights of 
the parties having been declared by the 
preliminary decree, 6 dams out of the 1 
anna purchased by Debi Prashad must be 
subject to the prior encumbrance in favour 
of Deonarayan. In his view Debi Prashad 
had the right to follow 14 dams only out 
of the mortgaged 1 anna share in the hands 
of any of the defendants in the mortgage 
suit, and out of the 14 dams, 12 dams being 
in the possession of one Rang Bahadur who 
was not a party to that suit. Debi Prashad 
must be held to have lost his right to the 
said 12dams and therefore by his auction- 
purchase he acquired only 2 dams share 
out of the shares of the plaintiffs and the pro 
forma defendants Nos. 4 to 7. Accordingly 
the learned District Judge has reduced 
the claim of plaintiffs Nos. 1 and 2 by two- 
third dam and of plaintifis Nos. 3 to 7 also 
by two-third dam. It is contended on be- 
half of the appellants before us that no 
fraud having been established with regard 
tothe final decree and the execution pro- 
ceedings, the plaintiffs must be held to be 
bound by the final decree and the execu- 
tion gale. This contention, in my opinion, 
must prevail. 

Indeed the question of priority of the 
mortgage in respect of 6 dams was declar- 
ed by the preliminary decree, but for some 
reason or other, in all likelihood by mistake, 
the direction with regard to the prior mort- 
gage was omitted from the final decree. A 
Court in passing a final decree , under 
O. XXXIV, r. 5, Civil Procedure Code, has 
tofollow the terms of the preliminary dec: 
ree. If, however, the Court passes a final 
decree in variance with the terms of thes 
preliminary decree, the Court when execut- 
ing the decree will execute the final decree 
as it stands. Itis of course open to the exe- 
cuting Court to ‘interpret the final ‘decree in 
the light of the preliminary decree. But 
where no objection istaken io the passing 
of the final decree in variance with the 
terms ofthe preliminery decree or to the 
execution of such final decree and in execu- 
tion the mortgaged property is sold and the 
sale is confirmed, the judgment-debtor will 
not be heard to say that the final decree or 
the execution sale is not binding on him or 
does not affect his rights under the preli- 
nary decree. In the present case the final 
decree directed the sale of the mortgaged 
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l anna share in its entirety without any 
mention of the prior encumbrance in res- 
pect of the 6 dams share and in execution 
proceedings the 1 anna share was sold free 
from encumbrance, as the sale certificate 
shows. At the time of the final decree it 
was the duty of the plaintiffs or their pre- 
decessors to see that it was passed in con- 
formity with the preliminary decree. Even 
assuming that the final decree asit stands 
is not really in conflict with the prelimj- 
nary decree but is capable of being inter- 
preted as being consistent with that decree, 
when in execution proceedings the 1 anna 
share was brought to sale free from encum- 
brance, it was open to the plaintiffs or their 
predecessors to object to the sale on the 
ground that it was not warranted by the 
terms of the decree. No such objection 
having been taken and the sale having 
been allowed totake place and to be con- 
firmed, it no longer lies in the mouth of the 
plaintiffs to say that their rights: have not 
been at all affected by the sale. They must 
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` be held to be bound by the execution sale. - 


The question then arises as to how much 
of the plaintiffs’ share is affected by the 
sale. As already stated, the plaintiffs and 
the pro forma defendants Nos.°4 to 7, 
rather their predecessors, purchased 
12 dams share out of the original 1 anna 
4 cams of Mahesh Dutt. The remain- 
ing 12 dams came to the hands of Rang 
Bahadur by process of transfer. These 
transferees of the entire 1 anna 4 dams 
share were parties to the mortgage decree 
obtained by Debi Prashad. The mortgage 
being in respect of undivided 1 anna share 
out of 1 anna 4 dams, would operate in the 
proportion of five-sixths on the 12 dams share 
purchased by the predecessors of the ptain- 
tiffs and the pro forma defendants Nos. 4 
to7; in other words, out of their 12 dams 
only 10 dams would be subject to the 
mortgage. So also 10 dams out of 12 dams 
share in the hands of Rang Bahadur would 
be subject to the mortgage. Out of the 
12 dams purchased by the predecessors of 
the plaintifis and the proforma defen- 
dants No. 4to 7 plaintifs Nos. 1 and 2 
have one-third share, plaintiffs Nos. 4 to 7 
one-third and defendants Nos. 4 to 7 one- 
third. Consequently 34 dams out of the 
share of the plaintiffs Nos. 1 and 2, 3} dams 
out of the share of the plaintiffs Nes. 4 to 7 
and 33 dams out of the share of the defen- 
dants Nos. 4 to 7 must be helddo have been 
affected by the execution sale. Defendants 
Nos.,1 to 3, while getting their ħames 
mutated in the D Register in, respect of 
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the purchased 1 anna share, tooke out 
10 dams from the share of plaintifis Nos. 1 
and 2 and 10 dams from the share of plain- 
tiffs No. 3 to 7. This was not justified. 
Te shares recorded in the names of the 
plaintiffs in entries Nos. 14 and 15 included 
their ancestral share as well as the share 
purchased from Mahesh Dutt. Similarly, 
defendants Nos. 4 to 7 also are recorded in 
respect of some share which includes their 
alicestral share as well as the purchased 
share. Rang Bahadur who, as already stated, 
is a subsequent purchaser of 12 dams. share 
out of thel anna 4 dams share of Mahesh 
Dutt, is recorded in respect of that share in 
the D Register. Defendants Nos. 1 to 3 are 
entitled to get their purchased 1 anna 
‘share, so far as the entries in the D Regis- 
ter are concerned in the following propor- 
tions: 33 dams from the share gf plaintiffs 
Nos. 1 and 2, 3idams from the share of 
plaintiffs Nos. 3 to 7, 34 dams from the share 
of defendants Nos. 4 to 7 and 10 dams from 
the share of Rang Bahadur. Here it may 
be mentioned that the learned District 
Judge was in error in supposing that Rang 
Bahadur was not a party to the mortgage 
suit of 1915 brought by Debi Prashad. In 
fact he was defendant No. 4 (vide decrees 
Exs. 6 and 62). From tne judgment Ex. 5 
it appears that he was impleaded as one of 
the heirs of the deceased mortgagor, but 
that does not make any difference so far as 
his interest is concerned. 
It is contended on behalf of defendants 
Nos. 1 to3 that the plaintiffs’ case being 
based. entirely on fraud, and fraud not 
having been established, they are not 
entitled to any reliefin this suit. It is said 
that had the plaintiffs made out a case in 
their plaint based on any other ground 
-apart from fraud for obtaining relief in 
respect of the shares which defendants 
Nos.. 1 to 3 have got recorded in their names 
as a result of the mutation proceedings, they 
might have met that casein various ways. 
This contention does not at all appeal to 
me. ‘The plaintiffs distinctly stated in the 
plaint that asa result of the mutation pro- 
ceedings defendants Nos. 1 to 3 have wrong- 
fully taken the entire 1 anna share from 
their shares only. Defendants Nos. 1 to 3, 
if they liked, might have put forward any 
defence which would justify them in 
retaining the benefit of the apparently 
erroneous order passed in mutation proceed- 
ings. The plaintifs are, in my opinion, 
entitled to relief to this extent that the grder 
passed in the mutation proceedings will not 
affect their shares except to the extent of 
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34 dams out of the share of plaintiffs Nos. 1 
and 2 and 34 dams out of the share of plain- 
tiffs Nos. 3 to 7. 

In the result, I would allow the appeal in 
part and decree the plaintiffs’ suit only to 
this extent that out of the l anna share in 
respect of which defendants Nos, 1 to 3 
have got their names mutated in the D 
Register out of the plaintiffs’ share, the 
title of plaintiffs Nos. Land 2 be declared 
with respect to 62 dams out of the 10 dams 
taken from their share appertaining to 
entry No. 15 in the D Register and 
the title of plaintifis Nos. 3 to 7 be 
declared with respect to 62 dams out of 
10 dams taken from their share appertain- 
ing toentry No.14in the D Register and 
they do recover their possession of the 
same. The parties do bear their own costs 
throughout. 

Fazi Ali, J.—1 agree. 


8. Appeal allowed in part. 





RANGOON HIGH COURT 
Letters Patent Appeal No. 5 of 1938 
June 23, 1938 
DUNKLEY AND BRAUND, JJ. 
M. R. P. M. R. MURUGAPPA CHETTYAR 
—APPELLANT 
versus 
K.S. A, K. OHETLYAR FIRM AND ANOTHER 
-~KESPONDENT3 

Limitation Act (IX of 1903), a. 26 — Municipal 

sweepers passing over land of person to clean latrine 
over another person's land — Such user by sweepers, 
if can entitle owner of latrine to.claim right of way— 
Person claiming easement of way, must have been 
conscious that he was using passage as easement 
Personthroughout claiming ownership of soil under 
passage, if can claim easement of way over it. 
. Per Dunkley and Braund, JJ.—When s. 26, Limita- 
tion Act, talks of the enjoyment of aright by a person, 
what it really means is that there must be an exercise 
of that right by that person. 

Where for a period of over 20, years Municipal 
sweepers in’exercise of statutory duty have passed 
over the sites ofa person in order to clean the 
latrine standing on another person's site, the owner 
of the latrine cannot claim a right of way by 
way ofeaBement in respect of this user by the 
sweepers, the reason being hat the activities of the 
sweepers are directed wholly by the Municipality 
and over them the owner of the latrine himself has no 
control, In these circumstances, such user cannot 
be accounted an enjoyment by the owner of the right 
he claims, as an easement and as ofright. Further- 
more, under s. 185, burma Municipal Act, the sweepers 
have a right, given by statute, to enter og any other 
land, for the purpose of conserving the latrine, and 
their passage through a person’sland is in exercise 
ofthat right, Oonsequently no question of the ace 
quisition of a right of way as an easement arises in 
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éuch a case. Jadu Loll v. Gopal Chandra (15), ex- 
plained. Observationsin Ramchandra Vasudev v. 
Anant Laxman (16), held obiter, [p. 483, col. 2.] 

Per Mackney, J.—It is essential that the person 
claiming easement of way must have been conscious 
when he was using this passage that he was exer- 
cising a right of easement over the land of another, 
When, he has throughout claimed that he was the 
owner of the land over which this way passed, it can- 
not be said that he was conscious of using the way in 
the exercise cf hig rightto do so as an easement and 
his claim for easement must fail. If the facts proved 
are so indeterminate as to point eqnally to ownership 
or to the exercise of a right to an easement, it cannot 
be held that an easement has been established 
because the fact of ownership has not been proved, 
It must at least be shown for the purpose ofacquir- 
ing a right of way that the servient owner might be 
expected to have known of the assertion of the right 
ot way on the part of the dominant owner. [p, 480, 
col, 1. 

[English and Indian case-law referred to.) 

L. P. A. against the decree of Mr. Justice 
Mackney, in Second Appeal No. 2/5 
of 1937, dated February 24, 1938. 

Second Appeal No. 275 of 1937. 

Mackney, J.—The facts of this case are 
fully set out in the judgments of the lower 
Courts and it will not be necessary to 
repeat them in full here. The plaintiff- 
respondent Firm M. R. P.M. R. Murugappa 
Obettyar are the owners and occupiers of a 
house site in Kyaikto Town which is at the 
corner of the Yunzalin Road and the main 
road, the Yunzalin Road being on the east 
and the main road on the south of the site. 
Immediately adjoining the site on the west 
and extending the whole length of the 
plaintiffs’ site and a little further north is 
a site belonging to and occupied by the 
defendants appellants the K.S. A. K. Uhet- 
. tyar Firm and the O. T. K. N. Kanappa 
Chettyar Firm. Immediately adjoining the 
plaintifs’ site on the north and abut- 
ting on to the Yunzalin Road on the east 
and extending to the defendant-appellant’s 
holding on the west already mentioned 
is another holding belonging to the defen- 
dunt-appellant. This holding is No. 106. 
The plaintifis’ holding is No. 105, and the 
holding .of the defendants on the west of 
the plaintiffs’ holding is No. 104. Holding 
No, 106 has not been continuously occupied 
and has cecasionally been vacant for an 
appreciable time. "Running between the 
plaintiffs’ holding and defendants’ holding 
No. 106 there is a brick drain which takes 
drainage from the defendants’ well in hold- 
ing No. 104. , 

It is also used by the plaintiffs to take 
drainage*from their bath-room, their shed 
and their latrine which are close toit. The 
plaintifis have a latrine in the north-west 
corner of their house-site. Between the 
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back of the latrine and the fence of holding 
No. 104 there is a space. It would be 
possible to get into this space from the 
plaintiff's house site; but they have put a 
corrugated iron walling across it. ‘There is 
also a space between the two houses of the 
parties, so that it would be possible to get 
to the latrine from the main road by pass- 
ing between the two houses. Similarly by 
going past the fuel shed on the plaintiffs’ 
side of the fence between holding Nos. 105 
and 106 it is possible to get on to the Yun- 
zalian Road. It has been found by the lower 
Courts that the Municipal sweeper who 
conserved the plaintiffs’ latrine used to 
obtain access thereto by walking along the 
drain in the defendants’ holding No. 106 
from the Yunzalin Road and then turning 
into the passage between the plaintiffs’ 
latrine and the defendants’ fence to holding 
No. 104. Recently, the defendants blocked 
the passage by the side of this drain by 
means of a wall at the Yunzalin Road end, 
and another wall at the point where a 
person would turn from the drain south- 
wards to get to the latrine. As the plaintiffs 
themselves have a corrugated iron wall 
extending the whole breadth of their house 
site on the south of the drain, it is thus 
now impossible for the Municipal sweeper 
to get to the plaintiffs’ latrine in this way. 
The plaintifis refuse to make any other 
arrangements and consider themselves 
aggrieved by the defendants’ action. They 
filed a suit claiming alternatively that they 
were the owners of the land: over which 
the drain passes and/or, if not, that they 
had acquired a title to the enjoyment.of 
the passage along this drain to the latrine 
as an easement. ` 

Both the Courts have. found that the 
Plaintiffs-respondents were not the owners 
of the land through which the drain passess 
but that they had acquired an easement as 
claimed. The Township Court granted the 
plaintiffs an injunction ordering the defen- 
dants to remove the obstructions which 
they had put up to the passage and to pay 
a compensation of Rs, 15 to the plaintiffs. 
Against this decree the defendants appealed 
to the District Court of Thaton, The Dis- 
trict Court, Thaton, upheld the decree of 
the ‘Township Oourt and dismissed the 
appeal. The defendants now appeal to this 
Oourt. It is said that on the facts held to 
have been proved, the existenge of such an 
easement as is claimed by the plaintiffs has 
not been established. The law applicable 
js set out in s. 26, Limitation Act (IX of 
1908), the relevant portion of-which is aa 
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follows : 

“(1) Where the access and use of light or air to 
and for any building have been peaceably enjoyed 
therewith as an easement, and as of right, without 
interruption, and for twently years, 

and where any way or watercourse, or the use of 
any water, or any other easement (whether affir- 
mative or negative) has been peaceably and openly 
enjoyed by any person claiming title thereto as an 
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easement and as of right without interruption, - 


and for twenty years, 

the right to such access and use of light or air, 
way, watercourse, use of water, or other easement 
shall be absolute and indefeasible. 

Each of the said periods of twenty years shall 
be a period ending within two years next before 
the institution of the suit wherein the claim to 
which such period relates is contested." 


It is the second part of the sub-clause on 
which the plaintiffs-respondents rely. The 
defendants-appellants claim that the plain- 
tiffs have not openly enjoyed this right of 
Way as an easement and as of right and 
that on their cwn showing thcy “have made 
use of the way in the belief that they were 
owners thereof: they cannot claim to have 
enjoyed the way as an easement. The 
question arises whether the words “as an 
easement and as of right without interrup- 
tion and for twenty years” are to be read 
within the words “claiming title thereto,” cr 
whether* those latter three words are to 
be regarded as an. interpolation merely 
explanatory of the word “person” which 
they immediately follow, so that the sen- 
tence should read: ‘peaceably and openly 
enjoyed as an easement and as of right 
without interruption and for twenty years.” 
It may be remarked at once that the 
punctuation is entirely against the latter 
reading. The naturalinterpretation of the 
clause a8 printed is that the enjoyment 
must be by a person who has claimed 
title thereto as an easement and as of 
right without interruption and for twenty 
years, Ifthe second interpretation were 
true, we would have expected the clause 
to have been worded thus : “peaceably and 
openly enjoyed as an easement and as of 
Tight without interruption and for twenty 
years by any person claiming title thereto,” 
and it might then be clear that the words 
“claiming title thereto” referred to the 
claim which was put forward in the suit 
which the aforesaid person. brought. It 
appears to me, however, that the very 
essence of the definition is that the claim 
should be made continuously and not put 
forward at the end of twenty years of 
enjoyment if a suit to establish the 
claim. , A 


. git will'be noticed that the words “by 
any person-claiming*title thereto” do not 
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occur in the first sentence of this clause 
which deals with access or use of light or 
air, and surely the insertion of these words 
in the second clause must have a peculiar 
significance. I do not think thats. 24, 
Limitation Act, was intended to be a novel 
departurefrom the Eaglish Law, In Hals- 
bury's Laws of England, Edition 2, Vol. 11, 
para. 505 it is observed : 

“Basements, being rights which are superadded to 
the ordinary common law incidents of the owner- 
ship of land, can only be created by grant or 
statute... 

Aneasement may either rest upon an express 
grant actually subsisting or upon a presumed grant 
or upon a grant arising merely by implication .. 

An easement existing by presumed grant is an 
easement claimed under the doctrine of prescrip- 
tion, based either upon the doctrine of prescription 
at common law, or onthe doctrine of a lost modern 
grant, or on the provisions of the Prescription 
Act, 1832, all of which rest upon the fact of long 
undisturbed enjoyment of the right constituting the 
easement,” pds 

Again in para. 554 it is observed : 

“With regard to all easements except the ease- 
ment of light, the user contemplated by the 
statute is user sufficient to indicate, during the 
whole of the statutory period (and whether acts of 
user be proved in each yearor not), to a reasonable 
person in possession of the servient tenement the 
facts thata continuous right to enjoyment is being 
asserted and oughtto be resisted, if such right is 
notto be recognized, and if resistance to it is 
intended; and no user can be sufficient which does 
not raise a reasonable inference of continuous 
enjoyment. . 

User which consists of acts attributable to a 
claim to a title in the soil is not such user 
as will supporta claim to an easement under the 
Act,” 

Here reference is made to Lyell v. Lord 
Hothfield (1). In this decision Shearman, Ja 
distinguished the case before him from 
Earl De La Warr v. Miles (2), as well as 
another case to which he referred. He 
observed that in those cases : 

“The acts upon which the claims were grounded 
were acts showing a claim of right toa profit in 
alieno solo, although the claim was made under a 
mistaken belief. Here the acts were acts attributable 
to a claim tothe ownership of the soil itself. 
I think the words ‘claiming right thereto’ in s. 14, 
Prescriptiom Act, 1832,mean claiming right thereto 
as a common or profit.... Herethe enjoyment, such 


af 9 3K B91l;84 L J K B 251; 30 TLR 
(2) (1881) 17 Ch. D 535; 50 LJ Oh, 754; 44 L T 487; 
29 W R809. 





* Section 
follows : 

Be it enacted, that no claim...to any right of 
common or other profit or benefit to be taken and 
enjoyed from or upon any land...shall, where such 
right, profit, or benefit shall have been actually 
taken andenjoyed by any personclaiming right 
thereto, without interruption for the full period of 
thirty years, be defeated or destroyed by shewing 
only, ste, eto...” - 


i, Prescription Act, 1842, reads as 
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asitwas, was attributable to a mistaken claim 
to right to the soil.” 

It appears to me that it is essential that 
the plaintiffs must have been conscious 
when they were using this passage that 
they were exercising a right of easement 
over the land of another. When, as in the 
present case, the plaintiff has throughout 
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Claimed that he was the owner of the land - 


over which this way passed, how can he 
turn round and say that he was conscious 
of using the way in the exercise of his 
Tight todoso as an easement, In actual 
fact the plaintifs appear to have been 
‘conscious of nothing of the kind. ‘I'he 
plaintiff firm came into possession of this 
property some 6 or? years ago. It is true 
that the Courts have found that Municipal 
Sweepers had been using. this way for 
nearly 25 years: but no facts have been 
disclosed which would show tnat this 
happened of deliberate purpose. The 
sweeper on whose evidence the lower 
Oourts have relied, and who claims to 
have conserved this latrine during the 
whole of the period, admits that for a 
number of years there was no fence be- 
tween the plaintiffs’ compound and the 
drain. It. was cbviously merely a matter 
of his own convenience that he should walk 
along the drain which led to the latrine 
instead of meandering through the out- 
houses in thé interior of the plaintiffs’ hold- 
ing. There is no evidence that the plaintiifs 
or their predecessor-in-title required the 
sweeper to go that way. lt was simply 
_ indicated by the circumstances of the pro- 
‘perty as an easy way ior the sweeper to go. 
. it has not been shown that there was any 
conscious purpose cn the part of the plaint- 


ifts or their predecessor-in-title of causing - 


the sweeper to go over the defendants’ 
land. There was certainly no necessity for 
the. sweeper to go that way. ‘Tne plaint* 
ifis’ predecessor-in-title could easily have 
arranged for himto go through his own 
compound. . i . 


It is important to notice that there was 
no-necessity ior the plaintitis to 1orce the 
sweeper to go over the defendanés’ land, 
‘he iatriines would be conserved at night 
time, and it is certainly not at all apparent 
that tuere wus anything in the circum- 
stances of the case irom which ıt could be 
presumed that the defendants were aware 
taat the Municipal sweeper went that way 
to conserve the latrine, “They coula not be 
supposed to know the interior arrangements 
uf the plaintiffs’ compound and that the 
plaintiffs had blocked a way here and a 
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Way there, so that the sweeper had to go 
round by the north of the plaintifs’ hold- 
ing. The learned District Judge has quoted 
a number of decisions in hbis judgment. A 
number of them appear in reports which 
are not authorized law reports. I must 
again point out that itis a waste of time 
for Judges to refer to these reports in their 
judgments. There-is always a good reason 
why a case which is reported in these un- 
authorized reports does not appear in tHe 
authorized reports. The decision in Konda 
Reddi v. Ramasami keddi (3), was overruled 
by the Fall Bench decision in Subba Rao 
v. Lakshmana Rao (4). In any case the 
former decision dealt with the interpreta- 
tion of s. lo, Easements Act. Section 15, 
Easements Act, reads as follows: 

“Where the access and use of lightor air to and 
for any buil iing hasbeen peaceably enjoyed there- 
with as an easement without interruption and for 
twenty years, 
and waere support from one person's land, or 
things affixed thereto, has been peaceably received 
by another person’s land subjected to artificial pres- 
sure, or by things affixed thereto as an easement, 
without interruptiou, and for twenty years, 
and where a right of way or any other easement 
has been peaceably and openly enjoyed by any 
person claiming title thereto, as an easement, and 
us of right without interruption, and fdt twenty 
yems, 
the right to such access ahd use of light or air 
Support cr other easement, shall be absolute, 

Each of the said periods of twenty years shall 
be taken to be a period ending within two years 
next before the institution of the suit wherein the 
claim to which the period related is contested.” 

It will be noted that the punctuation in 
the clause relating to right of way or any 
other easement is different from the punc- 
tuation used in s. 26, Limitation Act, and 
in the earlier Madras case this fact is com- 
mented on and it is observed: “Now the 
punctuation shows tnat title need not be 
claimed as an easement”. In Subba Rao v. 
Lakshmana kao (4), it was observed : ; 

“The learned. Judges in Konda Reddi v, Ramasamt 
Reddi (3),seem to imply thatthe assertion of owner- 
ship during the perwa of user is nob fatal to the 
success of a claim to an easement. To this propo- 
sition we cunnut assent. Ouropinion is that while 
the mere putting forward of a wider claim in legal 
proceedings is not conclusive against a right of ease- 
ment, yet the question quo animo egerti, to what 
purported character arethe acts of user to be ascrib- 
ed, 18 one which the Uourt must answer, and if 
Konda kedai v. Kamasami Reddi (3), implies the 
contrary we think itis wrongly decided. We agree 
with tne conclusion of Shearman, J. in Lyetlv. 
Lord Hothfield (i), that acts done during the statu- 
tury period which are only referable to a purported 
character of owner cannot validate a aubsequent 


(3) 38 M 1; 17 Ind, Cas. 112; A I R1916 Mad, 718; 
6 LW 664. 

(4) 49 M 820; 96 Ind, Oas, 958; A I Re 1926 Mad. 728; 
28 ji W 609; (1926) M,W N 923 (F B). 
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claim to an easement. The question of animus in’ 
this case is one of fact..." 


The defendants-appellants urge that the 
lower Courts having held that the acts of 
the plaintiffs were not acts of ownership, 
it was-open to them to find that they must 
have been acts asserting a right to an ease- 
ment. I donot agree. It seems to me that 
on the one hand thereis the Court's find- 
ing that the acts proved are not acts of 
ownership, and on the other hand the 
plaintiffs’ claim that they did the acts as 
owmers. The finding negates the claim but 
not the fact that the claim was made, It 
certainly does not amount to a finding that 
the acts proved were acts done in the 
assertion of the right to an easement. If 
the facts proved are so indeterminate as to 
point equally toownership or to the exer- 
cise of a right to an easement, it cannot be 
held that an easement has been established 
because the fact of ownership has not been 
proved. Again I must emphasize the fact 
that there must be a conscious claim of the 
right as an easement for the statutory 
period. In Attorney-General of Southern 
Nigeria v. John Holt and Co. (Liverpool), 
Lid. (5), it is observed : 

“Tt is also further maintained that in any view 
the use to which the land was put by the respond- 
entsand their predecessors-in-title could not be 
the foundation of any easement, as it was not a 
right assumed to be taken ðr asserted over the land 
of another, the possession founded upon was posses- 
sion of the land as owner thereof.,.. Ib seems to 
be undoubtedly true that what was done by the 
respondents wasdone by them as in their opinion 
upon their owa lands. There was much in the 


. nature of affairs and the legal situation to induce 


this opinion, and it isnot to be wondered at that 
hot only they but all parties on the island, appear 
to have considered these operations, which were 
clearly beneficial to the general interest, in no way 
to be of the nature of wilful appropriation or of 
trespass, but merely of making good and proper use 
of their rights as owners of property abutting upon 
the sea.” r 

Tnere then follow these observations : 

“An easement, however, is constituted over a ser- 
vient tenement in favour of a dominant tenement. 
In substance the owner of the dominant tenement 
throughout admits that the property is ia another, 
and that the right being built up or asserted is the 
right’ over the property of that other. [The under- 
lined (here italicised) is mine,"] 


In Chunilal Fulchand v. Mangaldas 
Goverdhandas (J) the interpretation of 
s. 26, Limitation Act, which I am disposed 
to follow was accepted. Tnis case was not 
actually dissented from in Narendra Nath 
v. Abhoy Charan (7) but it was sought to 


(5) AI R 1915 PO 131; (1915) A O 599; 8t LJ PO 
98; 112L T 955, © 

(6716 B592. 

(7 340°51;405437;110 WN 20(FB), e 


° 180—51 & 62 
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make a distinction between the two cases 
because in the former case f 

“it was held that the evidence produced in the first 
suit to prove user by right of ownership was incon- 
sistent with their present claim to the user asan 
easement. The decision therefore was on the evi- 
dence, The case before me has not reached the stage 
for the evidence to be considered by the Subordinate 
Judge. He has dismissed it solely on the ground 
that the claims in the alternative could not be 
considered in one suit," 

It was held in the Calcutta case that 
there was no reason in principle why a 
claim ın the alternative to ownership or 
to use of a right of way as an easement 
should not be tried. No doubt the plaintiff 
is at liberty to put forward all alternative 
claims, but if it is found that whilst failing 
to establish the fact that he was not an 
owner of the land in question, he has also 
failed to prove that he exercised a right - 
of way as an easement, obviously he cannot 
succeed at all. In Marghabhat v. Motibhai 
Mithabhai (8) the decided cases on the 
point are reviewed and it is observed: f 

“It seems therefore to be established law, which 
has been recognized by the English Oourts in a 
series of cases, by the Privy Council, by the Oourt 
in Chunilal Fulchand v. Mangaldas Goverdhandas 
(8), and by the Madras Hight Court in Subba Rao 
v. Lakshmana Rao (4), that a person cannot ac- 
quire an easement unless he acts with the knowledge 
that it is a case of a dominant and a servient 
tenement and that he is exercising a right over pro- 
perty which does not belong to him, and in the 
present case, where the defendant has consistently 
claimed ownership in the land over which the so- 
called easement is now claimed, he sannot, in the 
face of these cases, claim to have acquired an ease- 
ment.” | : 

With great respect this point does not 
seem to have been present in the minds of 
the learned Judges wno decided Dharamdas 
Kaushalyadas v. Ranchhodji Dayabhai (9). 
Actually the case turned on the inter- 
pretation of pleadings and the real issue 
in the case was whether the plaintif had 
enjoyed for a statutory period the right of 
way Over the strip in question. Thelearned 
Obief Justice, however, went on to say : 

“Whether in previous years they merely exercised 
rights of way over that strip against the true 
owner, or did so because they thought it had 
belonged to their ancestors, it doe? not seem to me 
to make very much difference," 

‘This observation appears to me some» 
what to beg the question which was: Has 
the plaintitt been exerciging a rignt of way 
or has he been exercising a right of owner- 
ship?” If he used the way because he was 
the owner, then he did not exercise a right 
of way. I might here interpose the remark 

(8) 56 B 427; 139 Ind, Oas. 471; A-I R 1932 Bom, 513; 
34 Bom. L R 1015; Ind. Rul, (1932) Bom, 503. e 

(9) 46 B 200; 64 Ind, Oas. 517; A I R 1923 Bom, 193; 
23 Bom. LR 1009, i pa 


489 #MURUGAPPA obRiiyAR v. R. B, 


that in the present case the plaintifs claim 
to have repaired the drains to which refer- 
ence has been made in the exercise of their 
right of ownership, and they supported their 
claim by the production of their accounts, 

Neither of the lower Courts referred to this 
piece of evidence. They felt themselves to 
be concerned merely with the question 
whether the plaintiff firm was in fact the 
owner and not with the question whether. it 
had claimed to be owner. 

“The learned District Judge referred to 
Tamanbhat Shankarbhat v. Krishtacharya 
Tamancharya (10). 
illustration of the observation which I made 
at the outset in regard to the authorized 
law reports. In this cage the learned Chief 
Justice merely made an observation, entire- 
ly as his own personal opinion, that he did 
not himeelf cee why, if the owner of a piece 
of land proved that for twenty years he has 
in fact exercised a right of passing and re- 
passing over adjoiaing land nec vi nec clam 
nee precario he should be unable to estab- 
lish an easement of way over euch adjoining 
land merely. because when he exercised 
that right be believed that he hada right 
of ownership in the’ adjoining land, which. 
righy. he was unable to establish in a Court 
oi Law. This, as I -have said, is a mere 


expression of the personal opinicn ot the 


learned Chief Justice and he then adds: 


“For the purposes of this case I will assume as 


- correct the law as found by the Madras High Court: 
Subba Rao v. Lakshmana Rao (4).” : 


In what way can it be said that in the 
present case the plaintifis exercised this 
right of.way as of right? As 1 have already 
remarked, there was really. nothing to put 
the defendants on their guard and no 
overt act certainly on the part of the 
predecessors-in-title of the plaintiffs of exer- 
cising aright of way through the defend- 
ants’ land. Oases dealing with the right 
to access of light are obviously on 3 
different footing, and the wording of the 
first two clauses of s. 26, Limitation Act, 
clearly indicates this. As I have already 
-pomted out im cl. 1 the wurde “by any. 
person claiming title thereto” are omitted. 
In Siti Kanta Pal v. Radha Gobinda Sen 
(11), it is observed: š 4 

“It was contended on behalf of the Pal defen- 
dants that long user wad sufficient for a finding of an 
enjoyment as of right. This is a proposition of law 
to which I am unable to accede. Whether an’ en- 
joyment, is as of right or not is, in my opinion, a pure 
question of fact, and enjoyment as of right cannot be 


(10) 35 Bom. L x 144; 144 Ind. Cas. 998; A 1 R 1933 


Bom. 122; ¢RB3 


ADAIR 1929 Cal. 542; 119 Ind. Cas, 293; 560 , 


927; 330 W N 517; Ind. Rul. (1929) Gal. 773, - 
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interred asa matter of course from a finding of user ` 
o y.” 

Kunjammal v. Rathinam Pillai (12) was 
a case under s. 15, Easements Act, butit was 
there held: 

“The presumption of right from long user is not in 
this country a presumption de jures et de jure. It only 
starts a party with a presumption in his fayour which 
can be rebutted by proof of fact which are incon- 
sistent with or which militate against the inference 
whichin the absence of evidence by the defendant 
would entitle plaintiff to a decree.” 

Such facts are, in my cpinion, patent in 
the present case. I do not wish to “be 
understood: to maintain that for the pur- 
pose of acquiring ‘a right of way or 
other easement under s. 26, Limitation Act, 
it is necessary that the enjoyment of the. 
easement should be known to tke ser- 
vient owner: but it must, in my 
opinion, at least be shown that the 
servient owner might be expected to have 
known of the assertion of the right of way 
on the part of the dominant owner. 
Arzan V. Rakhal Chunder (13), isnot against 
this view. The learned Judges who decided: 
the case ce.tainly seem to imply thas.there 
should be this possibility. They observed : 

“Tt is probable that the words “peaceably and 
openly” which are not in the English Act, have been 
introduced into the Indian Act for the very purpose 
of preveriting these rights being acquired by strealth. 
or by a constantly contested user, although actual 
knowledge of the user on the part of the servient 
owner may not be necessary." | 
(Here again, however, the significance of the 
words “claiming title thereto as an ease-. 
ment, etc.” does not appear to have been 
considered.) ` | 

In Yosef David Varulekar v. Moses Solo-. 
mon Talkar 76 Ind. Gas. 754 (14), an alleg- 
ed decision of the Bombay High Court to- 
which the learned District Judge refers, 
although the facts might at first sight. 
appear similar to the present, it js clear. 
that they were not so because it was- 
found that the defendants could not 
possibly have been unaware of the fact that h 
for more than 20 years the plaintiffs’ 
latrine had been cieaned from their side.. 
of the hedge. -The latrine was only a- 
few feet away from the defendants’ house 
and wasso built that the sweeper could 
only have- access to it from the defend- 
ants’ compound. In my : opinion the 
plaintiffs failed to establish tbat they - 
had acquired an easement over the defen- 
dants’ prvperty, They were not entitled” 

338: 66 Ind. Oas. 11; A I R 1922 Mad, 5; 
wed Ma W 266; (1922) M W N 143; 31 M 
L T 150. 

(13)10 O 214, 

(14) 76 Ind, Oas. 
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to an injunction against the defendants to 
permit them to use the passage and they 
were not entitled to any damages. The 
appeal is, therefore, allowed and the plain- 
tiffs’ suit is dismissed with ccsts in all 
Courts, .(Advocate’s fees in this Court 
five gold mohurs as the: hearing has been 
somewhat protracted). ` 

Mr. Basu, for the Appellant. 

Mr. Hay, for the Respondents. 

Letters Patent Appeal 

Dunkley, J—The suit of the plaintiff- 
appellant was bound to fail on a ground 
which has not been mentioned by either 
of the lower Courts or by this Court on 
second appeal. The parties live in tbe 
town of Kyaikto. The plaintiff-appellant 
oocupies a site contiguous to the sites 
occupied by the defendants-respondents. 
His case, asitis now presented, is that 
for a period of over 20 years the sweepers 
employed by the Municipal Committee of 
Kyaikto have passed over the sites of the 
defendants-respondents in order to reach 
a latrine, used by him and standing 
on his site, and to remove the 
night-soil therefrom. The plaintiff-appetlant 
therefore claims a right of way by way 
of easement in respect of this user by the 
sweepers Of the Municipality, The claim 
is based cn s. 28,” Limitation Act. 
The provisions of this section have 
been set out in the judgment of the 
learned Judge on second appeal, and I do 
not ‘propose to repeat them. For the pre- 
sent purpose the important words are, 
“openly enjoyed by any person claiming 
title thereto as an easement”. 

There is no suggestion in the evidence 
that the appellant or his servants or mem- 
bers of his household, or persons visiting 
his house, ever at any time used this sup- 
posed right of way. The only evidence is to 
the effect that the Municipal sweepers have 
used this method of approach to the appel- 
lant’s latrine. They did so to suit their 
own convenience in carrying out their 
duties, and they did not do so on the 
authority or at the wisa of the appellant. 
Oonsequently, it is clear that the appellant 
who is claiming this right of way, has 
never enjoyéd it, Moreover, it is clear that 
the Municipal sweepers did not use or 
‘enjoy the right of passing over the respond- 
ents land. as an easement. They passed 
over the respondents, land in the exercise 
of a right or duty to remove night-soil, 
which duty ig imposed on the Municipal 
Committee by the provisions of s. 145, 


"Burma Municipal Act, If an easenfent 
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could be acquired, it would have to be 
acquired by the Municipality, and the 
Municipality is not the owner ofa domi- 
nant tenement. What is done in the exercise 
of a statutory right or duty cannot be the 
subject of an easement. , 
Furthermore, under s. 185, Burma 
Municipal Act, the sweepers have a right, 
given by statute, to enter on the land of 
the respondents, or on any other land, for 
the purpose of conserving the appellant's 
latrine, and their passage through the res- 
pondent’s land was in exercise of that 
Tight. Consequently no question of the 
acquisition of aright of way as an ease- 
ment arises in this case. Mr. Basu, for the 
appellant, has referred to the case in Jadu 
Loll v. Gopal Chandra (15) but in that 
case in the first instance the sweepers 
were hired by the plaintiffs, and during the 
time that the privy was being conserved 
by the servants of the plaintiffs an ease: 
ment was already acquired. Subsequently, 
the privy was conserved by the Municipal 
Authorities under statutory powers, but 
under the Act, the plaintiffs were bound to 
give access to their land for the purpose 
of removing the night-soil, and therefore 
their Lordships held ‘that the easement 
already acquired was net lost by reason of 
a supposed discontinuance of user by the 
substitution of the sweepers hired by the 
plaintifis by Municipal scavengers. 
“Mr. Basu has also refetred to the case 
in Ramchandra Vasudev v. Anant Laxman 
(16) in which it was held that under Ease- 
ments Act one can acquire an easement of 
a right of way for the use of the sweeper 
though such sweeper may be a Municipal 
servant but in this case the appeal was dise 
missed on other.grounds and therefore the 
observations of the learned Judges on this 
point were obiter. Moreover, the question of 
the statutory rights or duties of the Munici- 
pality was not considered and we do not 
know from the judgment what those rights or 
duties were. In view of the provisions 
of s. 185, Burma Municipal ‘Act, it is clear 
that toe eatry upon the respondents’ land 
was entry in pursuance of a statutory right 
and therefore could not bein the nature of 
an easement. This appeal, therefore, fails 
and is dismissed with costs, Advocate’s fee 
ten gold mohurs. : 
Braund, J.—I agree. These proceedings 
commenced in the Township Oourt of 
Kyaikto. The Township Judge found the 


(15; 13 O 136,131 A 77:4 Sar. 713(P 0). ° , 
(16) 28 Bom, L R 601; 95 Ind. Oas, 170; A J R 1986 
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facts of the case, which have not since been 
disturbed and are not in appeal in this 
Court. He found that there had been a 
user of the passage in question by certain 
scavengers employed by the Kyaikto Muni- 
cipality for a period exceeding 20 years. 
And, basing himself upon those facts, he 
granted relief tothe plaintiff upon the foot- 
ing that he had established an easement. 
The District Jndge of Thaton, affirmed the 
decision of the Township Judge. But, upon 
appeal to this Court, the learned Judge 
reversed the decisions both of the Township 
Judge and of the District Judge, upon the 
ground that, by reason of the fact that an 
alternative claim had been made by the 
plaintiff to ownership of the soil of the 
ground over which the easement was 
claimed, it was not open to him under s. 26, 
now to prove user as of right. And he 
duly granted a certificate for a further 
appeal to this Court upon the point of law 


which he conceived to be involved in that 
decision. 


Upon appeal tous there has arisen, and 
one cannot help feeling that it is unfor- 
tunate that it did not arise at a much 
earlier stage, a new question. As my learn- 
ed brother has pointed out, the rignt to an 
easement in this country must be estab- 
lished, if itisto be established at all, in 
strict accordance with s. 26, Limitation 
Act. That Section says (Sofer as it is mate» 
rial to read it here) that : 

“Any way or any other easement has been peace- 
ably and openly enjoyed by any person claiming 
title thereto as an easement and as of right.” 


It has therefore to be observed that what 
is necessary is that it should have been 
enjoyed by a person claiming title thereto, 

. that is to say,tothe easement; it should 
have been enjoyed by him as an easement ; 
and it should have been enjoyed by him as 
of right. And it is those facts that he js 
required to prove by evidence in order to 
establish his easement. The position there» 
fore with which we are faced is this. The 
plaintiff succeeded in establishiag, not that 
he himself, or his predecessors in-title, had 
actively made use ofthe passage in ques- 
tion, but that certain scavengers, whose 
activities were directed wholly by the Muni- 
cipality and over which the plaintiff him- 
self had no control, had made use of the 
passage : and the question that arises is 
this, whether in those circumstances, ‘such 
user can be accounted an enjoyment by the 
plaintiff of the right he claims, as an ease- 
ment and as of right. 


In this conpection it is important to 
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observe that by s. 145, Burma Municipal 
Act df 1898. and its amendments, there is 
cast upon the Municipalities of Burma, and 
presumably upon the Municipal Committee 
of Kyaikto among them, the statutory duty 
of clearing the refuse from latrines -such as 
the one in this case ; and they are fortified 
for that purpose witha statutory right of 
entering upon the land of any person for 
the purpcse of removing that refuse, It 
appears to me, therefore, that what was 
proved, and the only thing that was proved, 
in this suit was that for 20 years or more 
the Municipal Committee of Kyaikto had 
performed nothing more nor less ihan their 
statutory duties, and in doing so they 
had exercised their statutory rights. That, 
of course, was a matter over which the 
plaintiff and the predecessors-in-title of his 
premises had no control whatsoever. It 
seems to we, therefore, that it is impcssible 
to say that the owners or occupiers of the 
plaintiff's premises have at any time exer- 
cised any right of way over the defendant's 
land. Such exercise of any right that there 
has been by the Municipality under its 
statutory powers under s. 185, Municipal 
Act. < 

It is quite true that s. 26, dogs not use 
the word “exercise” but uses the word 
“enjoy”. In one sense, of course, as Mr. 
Basu has pointed out, inasmuch as the 
removal of the night soil from the latrine 
was for the benefit of the plaintiff's pre- 
mises, he enjoyed it in that sense. But, in 
my view, when s. 26, talks of the enjoyment 
of a right by a person, what it really means 
is that there must be an exercise of that 
right by that person. The owner or occu- 
pier of the plaintiff's premises never had 
any right tosay when or how or over what 
land or by what methcd the Municipal 
scavengers should carry out their work. For 
these reascns, I think, as my learned bro- 
ther thinks, that it is quite impossible 
to say that there has been any enjoyment 
by the plaintiffs is this case: and by parity 
of reasoning it is equally impossible to say 
that, even if there had been any enjoyment, 
it could have been an enjoyment as an 
easement, Even though the enjoyment were 
by the plaintiffs, it would have been an 
enjoyment of something that there was a 
statutory right to do, which of course is a 
sheer contradiction of thefnotion of an ease- 
ment, and again, it would have been impos- 
sible toeay that it was done as of right. 
Enjoyment as of right, under s. 26, does not 
mean rightful, but what is means is, in 
assertion of right, and, in this case, in 
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assertion of an adverse right, that is to say, 
aright ofeasement. Quite clearly, the user 
of the defendants’ land for the purpose of 
the passage of the Municipal scavengers 
was notin assertion of any such right ; it 
was in exercise of a statutory right. In 
those circumstances, I agree that this appeal 
must be dismissed. 

Note.--I should like to add, but not as 
part of my judgment, that I have been 
impressed by the judgment of the Township 
Judge. I have his judgment before me, and 
in my view it is a careful and very well- 
reasoned judgment and well composed. 
Speaking entirely for myself, he should not 
be discouraged that a superior Court, better 
equipped than he is, has come to a different 
conclusion, 

Dunkley,J.—I should like to associate 
myself with these final remarks. ° 

D. Appeal dismissed. 


LAHORE HIGH COURT 
Oriminal Revision No. 345 of 1938 
May 23, 1938 
. BLAOKAÊR, J. 
Sardar GIAN SINGH—Oonviot— 
Petitioner 


versus 
EMPEROR—Oppostrg Party 

Penal Code (Act XLV of 1860), ss. 415, 419— 
Offence of cheating held established, but charge being 
defective by reason of Magistrate's failure to set out 
particular consequences by virtue of which the decep- 
tion became offence, and the defect being material 
irregularity not curable under s. 225, Criminal Pro- 
cedure Code (Act V of 1898), the conviction should be 
set aside—Term “manner” in s. 223, Criminal Proce- 
dure Code (Act V of 1898), includes every ingredient 
by which act ceases to be one of mere deception and 
becomes one of cheating. 

Shad become friendly with one R who was a 
irunkard and a spendthrift and died a premature 
jJeath on June 3, 1936, On July 2,the wife of S 
put in an application before the Sub-Registrar, to the 
fect that R had on March 31, 1935, sold a house to 
rer but wasrefusing to have the sale-deed registered, 
der prayer in this application was that there should 
36 a compulsory registration and the Sub-Registrar 
‘ccordingly issued process to Rto appear before him. 
3 wanted to get this compulsory registration effected 
‘eparteknowing that. was dead and that his 
successor-in-Interest would probably contest the 
ilienation. He accordingly found out which process- 
lerver was to issue the process upon Rand having 
tot hold of a third person, pointed him out to the 
orocess-servér, as R, This person admitted that he 
vas R but refused to accept service. The process- 
erver accordingly madea report to this effect on 
he back of the prgcess, namely that service had been 
fected upon R who refused to accept it. In view of 
1is refusal he took R to the Naib Nazir who directed 
im totakehim to the Administrative Subordinate 
udge. On the way R slipped away and was never 
sen again. Enquiry followed which resulted in the 


prosecution and conviction of S under s. 419, Penal 
Code. It wasnot clear inthe charge by virtue of 
which of the several consequences referred to in 
s. 415, he was liable for the offence of cheating : 

Held, that the offence under s. 419 had been made 
out. The action which the process-server would have 
been deceived into taking was such as to cause or 
likely to cause damage to him in mind, body, pro- 
perty or reputation. The almost certain result of the 
act brought about by deception upon the process- 
server would have been a departmental inquiry 
against the process-server. 

Held, however, that the charge was defective by 
reason of the failure of the Magistrate to set out in 
the charge the particular consequences by virtue of 
which the deception became an offence. The defect 
was amaterial irregularity andcould not be cured 
by s. 225, Criminal Procedure Code. Nand Lal v. 
Empress (5), relied on. Emperor v. Muhammad Shah 
(1), Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Manmatha Bhusan Chatterjee (3) 
and Rattan Singh v. Emperor (4), distinguished. 

(Charge and proceedings subsequent thereto were 
set aside and a re-trialfrom that stage ordered.] 

The word “manner” in s. 223, Criminal Procedure 
Code, could fairly be interpreted as including every 
ingredient by virtue of whichthe act ceases to 
become one of mere non-criminal deception and 
becomes one of “cheating” ‘within the meaning of 
s. 415 and the effect of the deception upon the victim’s 
body, mind, reputation or property would thus bea 
part of the “manner” of cheating. 


Or. R. from an order of the Additional 
Soons Judge, Lahore, dated March 1, 
1938. 


Messrs. B. R, Puri and L. Chaman, for the 
Petitioner. ° 

Mr. M. Sleem, Advocate-General, for the 
Crown. 

Order.—Sardar Gian Singh, an ex-mem- 
ber of the Judicial Branch of the Punjab 
Civil Service and an Advocate of the High 
Court, is a petitioner for revision of the 
order of the learned Additional District 
Magistrate of Lahore upheld on appeal by 
the learned Additional Sessions Judge of 
Lahore, convicting him under s. 419, 
Indian Penal Code, and sentencing him to 
three months’ rigorous imprisonment and a 
fine of Ra. 100. The facts of this case are 
that Sardar Gian Singh had become friendly 
with one Réshan Lal, son of Rai Sahib Dr. 
Maya Das, retired Civil Surgeon. Rcshan 
Lal was a drunkard and a spendthrift and 
died a prémature death on June 3, 1936. On 
July 2, the wife of the petitioner put in 
an application before the Sub-Registrar, 
Lahore, to the effect that this Roshan 
Lal had on March 31, 1936, sold a house 
to her for Rs. 6,000 but was refusing to 
have the sale deed registered. Her prayer 
in this application was that there? should 
be a compulsory registration and the Sub- 
Registrar accordingly issued process to 
Roshan La) to appear before him. The 
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finding of the Courts below is that Sardar 
Gian Singh wanted to get this compulsory 
registration effected ex parte knowing that 
Roshan Lal was dead and that bis succes- 
sor-in-interest would probably contest the 
alienation. He accordingly found out which 
Process-server was to issue the process 
upon Roshan Lal and having got hold of a 
third person, whose identity has not been 
discovered, pointed him out to Babu Ram, 
the prccess-server, as Roshan Lal. This 


Person admitted that he was Roshan Lal 


but refused to accept service. Babu Ram 
accordingly made a report to this effect on 
the back of the process, namely that ser- 
vice had been effected upon Roshan Lal 
who refused to accept it. In view of his 
refusal he took Roshan Lal to the Naib 
Nazir who directed him to take him to the 
Administrative Subordinate Judge. On the 
way Roshan Lal slipped away and was 
never seen again. Enquiry followed which 
resulted in the present prosecution and 
conviction of Sardar Gian Singh. There are 
three main points under consideration in 
this revision and I will deal with them in 
what appears to be their logical order, 
though this is not the exact orderin which 
they were presented before me. 

The first contention is that even on the 
findings of the Courts below no offence 
has been made out against the petitioner 
because one of the necessary ingredients of 
s. 415 does not exist. To complete the 
offence of cheating under s. 115, it is neces- 
sary not only that there should be a decep- 
tion and that this decepticn should cause 
the person deceived to take some action 
but also that this action should be such as 
causes or is likely to cause damage to that 
person in mind, body, property or reputa- 
tion. The Courts below have found that if 
Babu Ram had not been fortunate enough 
immediately to expose the deception which 
had been practised on him, he would cer- 
tainly have had to face a departmental 
inquiry and that even if this departmental 
inquiry had resulted in his exoneration, it 
would certainly have caused him consider- 
able mental anxiety and some logs of pro- 
perty inasmuch ag he would have had to 
spend some sum of money, however small, 
for the purposes of his defence. It was 
contended on behalf of the petiticner that 
the likelikood of Babu Ram suffering such 
harm was tooremote to justify the Court 
in relyfng upon it for holding that the 
ingredients of the offence were all present. 
Counsel for tre petitioner nas relied upon 
three reported judgments. The first of these 
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is Emperor v. Muhammad Shah (1). In 
that case a lambardar had been cheated | 
by being presented with some persons as | 
recruits for the army who had, as a matter - 
ofifact, been already rejected as such. The 
lambardar being deceived by the repre- 
sentation that they had never been re- 
jected anywhere, presented them before the 
Recruiting Officer when it was discovered 
that they had already been rejected at 
another place. The learned Judges who 
heard that appeal referred to Mojey v., 
Queen Empress (2), in which it was held 
that the damage or harm caused or likely 
to be caused must be the necessary con- 
sequence of the act done or must be 
necessarily likely to follow therefrcm. , 

With all due respect to the learned Judges | 
who tried the case, Mojey v. Queen-Empress 
(2), I muste frankly confess tnat I do not 
quite understand what is meant by the 
phrase “necessarily likely” which appears 
to me to be in the nature of an oxy- 
moron. A consequence can either be 
necessary or it can be likely but I do 
not quite see how it can be necessarily 
likely. Presumably, as was later held by 
the Calcutta High Court in Supemntendent 
and Ramembrancer of Legal Affairs, Bengal 
v. Manmatha Bhusan Chatterjee (3), what 
was meant was that the lhkelihood of 
harm must not be too remote. In the 
case cited by Counsel it seems to me 
that the circumstances were entirely differ- 
ent. As the learned Judges pointed out it 
was not really likely that the lambardar 
would have to face any enquiry and in fact 
his explanation was immediately accepted 
and he did suffer no harm. The second case, 
on wnich Counsel has relied is a Single. 
Bench judgment of this Court: Rattan 
Singh v. Emperor, 36 Cr. LJ 274 (4). This 
was a case of cheating by personationin . 
mutation proceedings before a Naib- 
Tahsildar. Again, the case is not on all 
fours with the present one and with the. 
greatest respect 1 fully agree with the. 
learned Judge who heard that revision-: 
petition that the Naib Tahsildar was not- 
likely to suffer any harm to his reputaticn: 
merely because he uad passed orders for-. 
warding the application to the Girdawar. 
for entering the mutation and putting it’ 
up for crders at the time of his next visit, 

(1) 34 P R1918 Or; 48Ind. Oas. 877; A I R1919 
Lah. 473; :0 Ur. L J 77. ë i 

(2) 17 © 606. j 

(3) A lK 1924 Oal, 495; 84 Ind. Oas. 554; 28 Or. LJ 
330951 Q 230;28 O W N 160. : 

(4) 36 Or. L J 274:153 Ind, Cas, 30;eA I R 1934 Leh. . 
833; (1834) Or. Oas, 1180; 85 P. LR 666; 7 R L 376, 
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Even less apposite is the 


the Calcutta case to which I have just made 
reference, namely Superintendent and Re- 
membrancer of Legal Affairs, Bengal v. 
Manmatha Bhusan Chetterjee (3). In that 
case the person cheated was not an ine 
dividual but a juristic person, namely, 
Indian Railway Company and 
therefore their Lordships, if I may say so, 
quite rightly found that it could not be 
expected that this Corporation would suffer 
any harm in mind or reputation in conse- 
quence of the deception practised upon it. 

On the other hand, the learned Govern- 
‘ment Advocate has drawn my attention to 
a judgment of this Court which appears to 
me to be very much closer to the present 
case, thatis Naad Lal v. Empress (5). That 
was a case in. which the appellant’ who was 
an income-tax clerk baving lost some files 
cheated the record keeper by inducing him 
to accept some other files as those which 
were missing and to make an entry in his 
register that he had received the missing 
ones. Tremlett and Rattigan, JJ. who heard 
that appeal were unhesitatingly of opinion 
that the hecessary consequence had been 
In fact Tremlett, J. remarked: 

“It would be notorious to any person acquainted 
with the business of District Offices, that a person 
who had acknowledged receiving files he could not 
produce, would be likely to suffer harm in reputa- 
tion and also in all probability in property.” 

It was alsoremarked by Rattigan, J. in 
a separate judgment : 

“Had the accused's deception not been subse- 
quently discovered, the act was one which would 
in all probability have caused the record-keeper to 
be either fined or dismissed, or at least subjected 
to some other departmental punishment or censure. 
It was, therefore, an act which was likely to cause 
damage or harm to the record-keeper in property or 
Teputation.” 

These remarks appear to me to be wholly 
applicable to the present case. To borrow 
the phraseolcgy of Tremlett, J., it would be 
notorious to any person acquainted with the 
business of District Courts, that a process- 
server who had entered a false report upon 
a process would be the subject of a depart- 
mental enquiry which would be certain to 
end either in his dismissal or some other 
serious punishment. It can of course be 
contended that in the present case the 
process-server could have established his 
innocence by the same evidence upon which 
the presént Petjtioner has been convicted. 
This may be so but it is clear thatif the 
deception had not been immediately djs- 
covered, as it, wasin the present case, the 

(© 36 P R 18s or. 
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fact that the endorsement was false must 
have come to light as Roshan Lal was dead 
and there must have been some inquiry. 
Even if eventually Babu Ram could estab- 
lish his innocenes, no reasonabls person can 
contest the proposition that even an inno» 
cent person facing a departmental inquiry 
must be subjected to a considerable mental 
anxiety and strain and also, as I have said 
above, must spend some money on defend- 
ing himself. It ssemsto me therefore that 
the first contention of the learned Councel 
for the petitioner is answered and thaton 
the findings there is no reason to hold that 
an offence under s. 419 has not been made 
out. I might, however, add in passing that 
all this discussion would possibly have 
been quite unnecessary if the learned Addi- 
tional District Magistrate had carefully 
studied the provisions of ss. 103, 109, 192 
and 193, Penal Code, and framed the charge 
accordingly after having done so. 


The second point which is to be con- 
sidered is whether it can be held to have 
been fairly established on the record that 
the result of this false endors:mant woul, 
in all probability, have been an inquiry 
against Bibu Ram. Admittedly there is no 
direct evidence cn this point; Babu Ram 
himself could not depose to this as he 
could only have offered an opinion which 
would no: have been evidence. Possibly 
the Administrative Subordinate Judge 
might have been asked by the prosecution 
whether in the event of this false endorse- 
meat coming to his notice without the 
intervening Circumstance of the deception 
by Gian Singh having been immediately 
discovered, he would have held a depart- 
mental inquiry against the process server, 
One must confess that probably the learn- 
ed Administrative Subordinate Judge's 
reply to that question would have been 
that this is a hypothetical question which 
he was not fully justified in enswering and 
the case would have stood where it is now. 
It seems to me thatthe question whether 
the consequence is likely to follow from 
the act isnot one which, can be proved so 
much from the mouth of a witness as 
inferred by the Court from the circumstan- 
ces of the case and from the natural course 
of human conduct and human business. 
Therefore | am of opinion that the learned 
Additional District Magistrate was fully 
justified in inferring as he did that the 


: almost certain result of the act brought 


about by the petitioner’s deception upon 


- the process-server would have been a 
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departmental inquiry against the process- 
server. 

I now come to the third and what is 
possibly the most difficult point to decide 
in the case, that is, the contention that the 
charge as framed was defective within the 
meaning of s. 223, Criminal Procedure Code, 
which lays down that when the nature of the 
case is such that the particulars mentioned 
in ss 221 and 222 do notgive the accused 
sufficient notice of the matter with which 


he is charged, the charge shall also contain . 


such particulars of the manner in which 
the alleged offence was committed as will 
be sufficient for that purpose. Illus. (6) to 
the section runs: 

“A is accused of cheating B ata given time and 


place. The charge must set out the manner in 
which A cheated B.“ 


In the present care the charge runs as 
follows: 

“I (Magistate) charge you Gian Singh that you, 
on or about July 7, 1936, at Lahore Civil Courts, 
cheated by personation by knowingly substituting 
a certain person for Roshan Lal (deceased) who 
had before that date died representing to Babu Lal 
that that person was Roshan Lal, a respondent to 
the notice Ex, P-K.” 


It ie pointed out that this charge did not 
make it clear tothe petitioner by virtue of 
which of the various consequences referred 
toins.415 he must be held liable of the 
offence of cheating. Those consequences are 
not only the doing of an act which was 
likely to damage the actor's reputation, ete., 
but aleo include the delivery of property 
and the like. Itis contended that not hav- 
ing had notice of the particular consequence 
of his act by virtue of which he was held 
to have cheated Babu Ram, the petitioner 
was handicapped in his defence or that he 
did not know what he had to rebut. It 
appeared to be part of argument of the 
learned Government Advocate that the 
manner of cheating is set forth in the 
charge as the charge does say that he 
cheated by knowingly substituting a certain 
person for Roshan Lal. But it seems to me 
that the word “manner” could fairly be 
interpreted as including every ingredient by 
virtue of which the act ceases to beccme 
one of mere non-criminal decepfion and 
becomes one of “cheating” within the mean- 
ing of s. 415 and the effect of the deception 
upon the victim’s body, mind, reputation 
or property would thus be a part of the 
“manner” of cheating. But even if this is 
held to be too wide an interpretation of 
the word “manner”, the illustration is only 
an illustration and I think that by analogy 
if 5. 223 demands that the manner shall 
be set out, it must also demand that in the 
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case of cheating the particular consequence 
by virtue of which tke deception becomes 
an offence should also be set out. Nor is it 
possible to accept the view that s. 225, 
cures this irregularity. The Court cannot 
profess to be a mind reader and it is impos- 
sible to say what evidence the petitioner 
might or might not have led if he had had 
notice of what the Court intended to infer 
against him to be the consequence by virtue 
of which his offence was complete. It seems 
to me, therefore, that the charge is defec- 
tive in this case and that there is a material 
irregularity and that the present convic- 
tion must be set aside. 

The question now srises whether there 
should be a re-trial. Counsel for the peti- 
tioner bas urged with some emphasis that 
in the circumstances of the case a re-trial 
would c&use a considerable harassment to 
the petitioner whose sentence was only one 
of three months. But it seems to me, 
although the learned Additional District 
Magistrate has not expressly said that the 
only justification that he could have had 
icr passing such a very lenient sentence in 
such a very serious case must have been 
the consideration that the petifioner was 
almost certain to be struck off the roll of 
Advocates of this Court and might even lose 
his pension as a result of this conviction. 
It is impossible for me and would be most 
improper for me tomake any attempt to pre- 
judge the result of any re-trial. But if the 
petitioner is guilty, I think that it would 
be a gross miscarriage of justice that he 
should obtain a ccmplete acquittal merely 
on account of this irregularity inthe fram- 
ing of the charge. If he is again convicted, 
no doubt the imprisonment which he has 
already undergone will be taken into con- 
sideration by the learned Magistrate. I there- 
fore accept this petition to this extent that 
I set aside the charge and the proceedings 
in the lower Court subsequent to the charge 
and direct that a retrial be held from that 
stage. Before framing a new charge the 
Magistrate should also put to the accused 
under s. 342, Oriminal Procedure Ocde, any 
inference which heintendsto draw from the 
prosecution evidence already recorded in 
order to give him an opportunity of explain- 
ing it away if he can, At the same time there 
would be nothing to prevent the Magistrate, . 
if he is so advised, framing a charge under 
s. 193, Indian Panal Code, either in place of 
the charge under s. 419, or as an alternative 
charge. Pending ER fresh feel, ie peti- 

i ill remain on his presen ae 
rae elas ° —-Re-tr@al ordered. | 
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RANGOON HIGH COURT 
Letters Patent Appeal No. 6 of 1938 
June 29, 1938 
DUNKLEY AND BRAUND, JJ. 


R.M. A. R. M. CHETTYAR Firm 
AND ANOTHER—APPELLANTS 


versus 


MAUNG SHWE HMUN AND 
° OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXXII, 
r. 4—Mortgage by guardian on behalf of himself and 
minors in respect of property in which they were 
jointly interested—Sutt on mortgage against them— 
Guardian appointed guardian ad litem—Decree, if 
nullity—Minors, if entitled to declaration that 
decree ts nullity—Whether should ask for posses- 
sion—Suit against majors on footing that they are 
minors—Suit without their knowledge—Decree, if 
binding -Burmese Buddhist Law—Guardian—De 
facto guardian, if can mortgage minor's property— 
Second appeal— Question of fact not decided by 
lower Courts—Sufficient material before High Court 
second appeal to form opinion—Whether can 

30. 

Per Braund, J.—Where a guardian executes a mort- 
gage on his own behalf and on behalf of minors 
in respect of property in which they were jointly 
interested and in a suit against them on the 
mortgage the guardian is appointed guardian ad 
litem, hig interest is adverse to that of the minors 
as they are sued as joint debtors. To put the 
matter in its simplest possible form, every joint 
debtor has an interestin seeing that his co-debtors 
do not escape from their joint liability. Therefore, 
the decree obtained against minors isa nullity on 
the ground that they were not properly represent- 
ed. 

Per Mackney, J.—Where a ‘decree is passed for 
the sale of property jointly held by minors and 
their guardian ad litem, whether or not they have 
right tothe property, the minors are entitled to a 
declaration that the decree which has been passed 
against them is a nullity because they were not 
properly represented, For the purpose of such a 
suit, it is immaterial whether or not they have a 
right to possess theland and consequently it ie 
entirely unnecessary for them to ask the Oourt to 
Testore them to possession. [p. 491, cols,1 & 2.3 

Per Braund, J.—In a suit instituted against cer- 
tain persons on the footing that they were minors 
by appointing guardian ad litem, it must neces- 
sarily follow. that there must be taken to 
have been a finding under O. XXXII, r. 3, Civil 
Procedure Oode, of the Court of the fact of their 
minority. In those circumstances the burden to 
prove that they were minors at the time of insti- 
tution of the suit, lies on the persons alleging it 
to be so. [p. 494, col. I.] 

Per Bench.—If the persons to be sued are majors, 
a suit against them without their knowledge on the 
footing that they are minors is wrong. An ad- 
mission of liability by the guardian ad litem 
appointed to represent them is not binding onthem, 
since he has no legal standing to act. Such per- 
sons, if nob aware ofthe suit till the passing of 
the decree, afe not estopped from contesting the 
validity of the decree, even if they became aware 
of thé execution proceedings and did na} come 
forward -to prosepnte their claim then. Seshagiri 
"Rao v. Jagdnnadham (5) and Lanka Sanyasi v. 
Lanka Lakshman Naidu (6), distinguished, - Rama- 
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chari v. Duraisami Pillai (4), held no authority. 


Under Burmese Law a de facto guardian has no 
power to dispose of immovable property of the 
minor. So where he executes a mortgage of the 
minor’s property, minors’ interests in the property 
are not affected. Dawsons Bank, Ltd. v. Ma May 
7), followed. : 

Per Mackney, J.—The question whether the interest 
ofa guardian is adverse to that of the minor isa 
question of fact and if it has not been considered by 
the lower Courts and there is sufficient material hefore 
the High Oourt on which to form an opinion on the 
matter, the High Courtis entitled to decide the 
matter in second appeal [p. 490, col. 2.] 

L. P, A. from the decree of Mr. Justice 
Mackney in Special Second Appeal No 205 
of 1937, dated January 27, 1938. 

Second Appeal No. 205 of 1937. 

Mackney, J. —This appeal arises out of a 
suit brought by the appellants, Maung 
Shwe Hmun, Ma Ohn Thint and Ma Ohn 
Myint against the defendants-respondents, 
R. M. A. R. M. Firm and Maung Po Thaw, 
together with two other defendants Maung 
Shwe Kun and Ko Myat Tha, who are not 
now parties to the appeal, for a declara- 
tion that the judgment and decree in Civil 
Regular No. 242 of 1933 of the Township 
Court of Paungde was null and void. This 
decree was given ina suit brought by the 
R. M. A. R. M. Firm for recovery of a loan 
due on a mortgage of certain property 
executed by Maung Shwe Kun on his own 
behalf and as guardian of tle three appel- 
lants, his brother and sisters, who were 
alleged to be minors at the time of the 
mortyage. In that suit Maung Po Thaw 
and Ko Myat Thaw were made respon- 
dents because they also had executed the 
mortgage deed as sureties; the plaintiffs 
alleged that the three appellants were 
minors and they suggested Maung Shwe 
Kun as their guardian ad litem. Maung 
Shwe Kun accepted the proposal and notices 
were apparently issued to the minors, but 
they did not appear. The Oourt appointed 
Maung Shwe Kun as guardian ad litem. 
Maung Shwe Hmun admitted the plaintifi'’s 
claim and raised no defence. Consequent- 
ly, the Court granted a decree for sale of 
the property failing payment of the amount 
due on the date fixed. The amount was 
not paid. The property was sold and’ 
passed into the possession of Maung Po 
Thaw who purchased it from the decree- 
holder who had obtained it in the Court 
auction. The Court auction took place on 
August 22,1934, and the present suit was 
instituted on September 16, 1936. The 
plaintifis-appellants claimed that they were 
not minors at- the time the mortgage-suit 
was instituted and that Maung Shwe Kun 
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was fraudulently appointed their guardian 
ad litem. Alternatively they claimed that 
even if they were minors atthe time, the 
appointment. of guardian was not a legal 
appointment, for other reasons, and also 
because Maung Shwe Kun’s interest was 
adverse to their own. The Township Oourt 
found that the plaintifs were unable to 
‘prove that they were not minors at the 
time the mortgage-suit was brought, but 
that as they must have been minors at the 
time . of the original mortgage, Maung 
Shwe Kun had no authority to dispose of 
their property and, therefore, as they were 
not parties to the mortgage, the decree 
passed against them must be deemed to 
have been passed without jurisdiction and 
was, therefore, null and void. Accord- 
ingly, the Court granted a decree declar- 
ing that the decree in Oivil Regular 
No. 242 of 1933 was void as against the 
plaintiffs and that that decree was, therefore, 
set aside. Of course, the Court could not set 
aside the decree nor cculd it, on the ground 
that the decree ought not on tbe facts to 
have been passed, declare that the decree 
was null. 

Against this decree an appeal was laid 
in the District Court. The learned District 
Judge very properly pointed out tbat the 
reason given by the learned Toxnship 
Judge would no: justify the decree passed, 
The learned District Judge appears to have 
agreed with the learned Township Judge 
that the parties were minors at 
the time the original suit was framed, 
but he was: also cf the opinion that the 
plaintifs could not be allowed to succeed 
on the ground that they were minors at 
. the time the suit was filed, because such a 
plea.was inconsistent with-their pleadings, 
which the learned District Judge thought 
were based entirely on the allegation that 
they were majors atthe time the suit was 
filed. The learned District Judge further 
thought that the .plaintiffs-appellants were 
estopped from impeaching the decree 
because they knew of the suit and of the 
proceedings in execution but had raised no 
objection. Accordingly, he allowéd the 
‘appeal and dismissed? the plaintiffs-appel- 
lants’ suit. The plaintiffs have now 
appealed to this Oourt. The learned 
District Judge erred in thinking that the 
plaintifis had not raised the alternative 
plea, that is that if they were minors the 
appointment of Maung Shwe Kun as 
their guardian ad litem was illegal. It is 
quite clearly set out in the plaint. They 
were clearly entitled to raise this alterna- 
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tive plea. There can be no question, to 
my mind, that the interest of Maung 
Shwe Kun in the mortgage-suit was 
distinctly adverse to that of the appellants. 
The allegation was that the three appel- 
lanta and Maung Shwe Kun were jointly 
interested in the property mortgaged. If 
the appellants had an interest in the pro- 
perty andif that interest was not affected 
by the mortgage because they were minors 
at the. time, then obviously Maung Shwe 
Hmun's share must bear the whole burden 
of the mortgage loan. If, on the other 
hand, the appellants’ shares in the property 
were duly mortgaged, then their shares 
must bear the burden equally with Maung 
Shwe Kun’s. It is quite clear, therefore, 
thatin this particular suit, the interest of 
Maung Shwe Kun was adverse to that of 
the minors.” Supposing the minors were 
to have put forward that defence, which 
apparently they could have put forward, 
that they were minors at the timeof the 
execution of the mortgage, then Maung 
Shwe Kun’s position would be very much 
affected. Order XXXII, r. 4, cl. (i), Civil 


Procedure Code provides that 

“any person who is of sound mind and haf attained 
majority may act as next friendof a minor or as his 
guardian forthe suit : 

Provided that the interest of such person is not 
adverse to that of the minor and that he is nat, in the 
case of a next friend,a defendant, or, in the case of a 
guardian for the suit, a plaintiff.” 

lf as a fact the interest of the person 
to be appointed as guardian is adverse to 
that of the minors, then the appointment 
is illegal and adecree obtained against a 
minor in this manner is a nullity against 
him because he was not properly repre- 
sented in the suit: Rashid un-nisa v. 
Muhammad Ismail Khan (1) and Sellappa 
Goundan v. Masa Naikan (2). It is argued 

eon’ behalf of the respondents that the 
question whether the interest of Maung 
Shwe Kun was adverse to that of the. 
appellants isa question of fact which has. 
not been considered by the lower Courts. 
This may be true but as there is sufficient 
material before this Court on which to 
form an opinion on the matter, this Court 
is entitled to decide the matter. In my 
Opinion, for the reasons already given 
there are sufficient materials to enable this 
Court to come to the conclusion, that the 
interest of Maung Shwa Kunin the mort- 


(1) 31 A 572; 3 Ind. Cas, 864; 36 I*A 168; 6 A.L 


J 822,13 C W N 1182; 10 OL J ih Bom. L 


(PI) 
(2) 4? M 79; 76 Ind. Oas. 1018; A IR 1924 Mad. 
297; 45M L J 675; (1923) MWN775;718 L W° 
838; 33 M L T 136, . A 
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gage-suit was adverse to that 
plaintiffs. It has been argued 
interest was not adverse because the 
respondents could have proved that the 
mioors had consented to his acting as their 
guardian and because the money borrowed 
was for their benefit and was used for 
their marriage and maintenance. These 
conditions are obviously entirely irrelevant. 
Even if Maung Shwe Kun had acted 
throughout with the most scrulpuous con- 
sideration of the interests of the minors, 
that would not show that his interest in the 
mortgage-suit was not in fact adverse to 
theirs. The learned Counsel for the respon- 
dents referred the Court to 
Venkatasomesuara Rao Y. Lakshmanaswami 
(3). In this case the question arose 
whether a mother who had executed a 
promissory note on. behalf of*her minor 
child could be properly appointed guardian 
ad litem of the child in a suit for the 
Yecovery of money dueon the promissory 
note. In discussing whether the interest 
of the mother was adverse to that ofthe 
minor in such a suit, it was observed that 
the matter could not ba treated as a pure 
question*of law and that it was not possible 
to lay down a rule that such a person could 


of ihe 


not, in any circumstances, be appointed. - 


All this is no doubt true, but as I have 
endeavoured to show in the present case 
there are facts before the Court which 
definitely.show that the interest of Maung 
ae Kun was adverse to that of the appel- 
ants, 

The case referred to dealt with ihe case 
of a mother who was the natural guardian 
of the child under the Hindu Law. In this 
suit we are not concerned withthe point 
as to whether the appellants have or have 
not a right to share in the property. The 
only point for consideration is whether the 
decree in the mortgage-suit is valid against 
them or whether it is a nullity. It has 
been argued that they are not entitled to 
sue fora bare declaration that the decree 
is a nullity, and that, being out of posses- 
sion of the land, they must also sue for 
the possession of their shares. For such a 
suit, however, other points arise for decision, 
which do not necessarily arise in the pre- 
sent case. Whether or not the plaintiffs 
have a right to the property, they are 
entitled to a declaration that the decree 
which has been passed against them is a 
nullity because they were not properly 

(8) A I.R 1923 Mad. 213; 115 Ind. Cas 801952 M 
875; 66M L 3175;29L W 125; Ind, Kul. (1929) 
Mad. 465 (F 8), n z 


. 
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represented. For the purpose of such a 
suit, it is immaterial whether or aot they 
have a right to possess the land and con- 
sequently it is entirely unnecessary for 
them to ask the Court to restore them to 
possession. If the decree in question is a 
nullity agzinst the appellants, then it is 
unnecessary to consider the legal effect of 
their conduct after the decree was passed. 
I hold that the plaintiffs-appellants were 
not properly represented in the mortgage: 
suit brought by defendant R. M. A. R. M. 
Picha Pillay against them in Civil Regular 
No. 242 of 1933 in the Township Court of 
Paungde and that the decree therein as 
against them isa nvllity. This app3al is 
allowed. Ths decree of the District Court 
is set aside and the decree of the Township 
Court is modified accordingly, with costs 
to the plaintiffs-appellants in all Courts: 
Advocate’s fees in this Court two gold 
mohurs. 


Mr. P B. Sen, for the Appellants. 
Mr. U Hla Min, for the Respondents. 


Letters Patent Appeal. 

Dunkley, J.—The three respondents are 
the children of Maung Po Mya and Ma 
Ngwe Thaw. One Maung Shwe Kun is 
their elder brother. After the death of 
their parents Maung Shwe Kun mortgaged 
to appellant No. | firm certainsland whick is 
alleged to have been the property of their 
parents. He executed the mortgage deed 
on behalf of himself and also on behalf of 
the three respondents, whom he asserted to 
be minors, purporting to act as their 
guardian. Appellant No. 2 Maung Po Thaw, 
and one Maung Myat Thaw signed this 
mortgage bond as sureties. This mortgage 
was executed in April 1929, and it seems 
clear from the evidence that even at that 
“time respondent No. 1, Maung Shwe Hmun, 
was a major. Subsequently, in Suit No. 242 
of 1933 of the Township Court of Paungde, 
appellant No. 1 firm brought a suit on this 
mortgage. The foliowing were impleaded 
as defendants ir this mortgage suit, namely 
the three respondents, Maung Shwe Kun 
and thé two sureties. The three respon- 
dents were sued as *being minors, and 
appellant No. 1 applied for the appointment 
of Maung Shwe Kun as their guardian ad 
litem for the suit. No appointment of 
Maung Shwe Kun as guardian ad litem 
was made by the Court, but he acted on 
behalf of the three respondents if the suit. 
Preliminary and final mortgage decrees 
were passed against Maung Shwe Kun and 
the respondents on the admission of Maung 
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Shwe Kun, and the mortgaged property 
was brought to sale and was sold by Court 
auction and was purchased by appellant 
No, 1, the purchase price being set off 
against the mortgage decree. Subsequently 
appellant No. 1 sold the land to appellant 


0. 2. 

In Suit No, 142 of 1936 of the Town- 
ship Court of Paungde, out of which the 
present appeal arises, the respondents 
sought for a declaration that the decree in 
Suit No. 242 of 1933 is not binding upon 
time. Their case was that they were 
majors to the knowledge of appellant No. 1, 
when this suit was instituted. and that 
they were fraudulently sued as being 
minors, and their brother Maung Shwe 
Kun was fraudulently appointed their guar- 
dian ad litem in the suit at the instance of 
appellant No. 1, in order to conceal from 
them this mortgage, to which they were not 
parties and which was not binding on them: 
and, in the alternative, that if they were 
minors at the time when the mortgage 
suit was instituted, Maung Shwe Kun’'s 
appointment as guardian ad litem was not 
a lawful appointment because his interest 
in the suit was adverse to their interest 
and for other reasons. The respondents 
were successful in the original Court, but 
lost on firat appeal to the District Court of 
Prome: but thi§ decision was again reversed 
by a single Judge of this Court on second 
appeal. The learned Judge who heard the 
second appeal has given a certificate for 
further appeal, and hence this Letters 
Patent Appeal before us. 

The whole appeal is now open for con. 
sideration, and as there was a right of 
appeal on facts in the second appeal, there 
is a right of appeal on facts before us. On 
the case set up by the respondents in their 
plaint, it is plain that the principal point 
of fact for decision in the suit was whe- 
ther the respondents were majors or minors 
at the time when $he mortgage Suit No. 242 
of 1933 was filed in 1933: and yet strunge 
as it may seem, although this case has 
now been before three Courts there has 
been no clear decision on this point. I 
‘am, therefore, compelléd, with the utmost 
reluctance, in this third appeal to consider 
the evidence led in the Original Court on 
this point. (After considering evidence his 
Lordship proceeded further), From this 
evidence ib is quite clear that respondents 
Nos. 1 and 2 were majors when the mortgage 
suit was fled There may be some slight 
doubt as to whether respondent No. 3, Ma 
Ohn Myint, had actually reached her eigh- 
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teenth birthday when-the suit was filed, but 
Maung Po Thaw says that the suit was only 
filed after her marriage, and there is ample 
evidence to show that she was approaching. 
18 years of age at the time of her marriage, 
and consequently I have no difficulty in 
holding that she also was a major when 
the mortgage suit was instituted. Hence 
the suit was wrongly brought against the 
respondents on the footing that they were. 
minors, and their brother Maung Shwe 
Kun had no legal standing to act for them 
in the suit and his admission of liability 
was not binding on them. 

The appellants, however, contend that 
the mortgage decree is nevertheless binding 
on the respondents because they are estop-. 
ped from contesting its validity. The asser», 
tion is that they were aware during its 
pendency ‘of the institution of this suit 
against them, and that as they did not 
come forward to make a defence to the 
suit, although they knew all about it, they 
cannot now be heard to say that the decree 
therein is void as against them. It is clear 
from the record of Suit No. 242 of 1933 
and from the evidence called by the appel- 
lants that the proceedings in th&t suit 
were highly irregular and that the respon- 
dents were not served with summonses or 
notices in connection with the suit. The 
record of the suit itself shows that only 
ordinary summcnses were issued on all the 
defendants, and no notices of the proposal 
to appoint a guardian ad litem for the 
three respondents who were alleged to be 
minors, were issued, and no appointment 
of a guardian at litem was made by the 
Court. The record further shows that 
the summonses for the respondents which 
were issued were served on Maung Shwe 
Kun and not on them personally. The 
‘evidence of the appellant Maung Po Thaw 
is tothe effect thatthe respondents were 
all married and were living in other 
village from that in which Maung Shwe 
Kun was living at the time that the 
mortgage suit was filed. The process-server" 
Maung Pu, who was called for the appel- 
lants has stated that when he hat to serve 
summonees in this suit be went to Maung 
Shwe Kun's house and served them all 
on Maung Shwe Kun. In December 1936, 
he deposed that even then he did not 
know the respondents and that at the, time 
of service he did not know whether they 
were in Maung Shwe Kun’s house cr not. 
He bed summonses for service on the 
respondents, but he did not serve theme 
on the respondents. The only: evidence 


. 
hd 


iò 
which would suggest that the respondents 
were ever aware of the proceedings in 
the mortgage suit is to be found in the 
evidence of the appellant, Maung Po Thaw, 
and Maung Tun Nyun, the first witness 
for defendant No. 3. Po Thaw and Tun 
Nyun both state that respondent No. 1 was 
present at the auction-sale of the mortgaged 
property. Maung Tun Nyun also states that 
when the mortgaged property was under 
attachment he was asked by respondent 
No. 2 to defend her interest. Of course, as 
this was an execution arising out of a mort- 
gage-suit, there wasno attachment and Tun 
Nyum must obviously have been referring 
to the proclamation of sale. The learned 
Township Judge came to the conclusion 
that the respondents were aware of the 
morrtgage proceedings while they weré 
still pending, and the learned District Judge 
on firstappeal concurred in this conclu- 
sion, but neither Judge has set’ out in his 
judgment his reasons for this finding of fact, 
and there is not on the record a tittle of 
evidence to show that the respondents were 
aware of the proceedings in the mortgage 
suit before the decree therein was passed. 
I have searched in vain through the record 
of the tgial of the present suit for any 
evidence on which the conclusion of the 
learned Township Judge and the learned 
District Judge could be based, and the 
burden of proving that the respondents 
were aware of these proceedings was clearly 
upon the appellants, who failed to discharge 


lt, . 

Mr. Sen, for the appellants, has cited 
in support of his contention that an 
estoppel arises, the cases in Ramachari v. 
Duraisami Pillai (4), Seshagiri Rao v. 
Jagannadham (5) and Lanka Sanyasi v. 
Lanka Lakshman Naidu (6). In Ramachari 
v. Duraisami Pillai (4), the judgment 


consists of only eight lines and the facts , 


are not given, and therefore it is no 
authority for the general proposition for 
which Mr. Sen contends. The other two cases 
are easily distinguishable from the present 
case because in both those cases the 
defendant was properly sued as a minor 
but became a major during the pendency 
of the proceedings and that, of course, 
places an entirely different complexion on 
the matter. In the present suit the three 
Tespondents were majors at the time that 

(4) 21 M 167. 

(5) 89 M1031; 32 Ind. Cag. 391; A IR 1917 Mad, 
318; 19 ML 9 93. 

(6) 51 M 763; 118 Ind. Cas. 294; AI R 1928 Mad. 
294; 35 M_L J 374; (1927) M W N 890; 29 LW 455° 
ind, Bul. (1929) Mad. 790, | 
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the mortgage-suit was instituted and were 
therefore never represented before the 
Qourt, and they were never served with 
summons. Butif it had been established 
that before the decree was passed they had 
knowledge that proceedings were being 
taken against them onthe footing that they 
were minors and did not come forward to 
defend, they would probably be estopped from 
denying that the decree which was passed 
in the suit was binding upon them. For 
the respondents it has been contended 
that knowledge of the suit alone could 
not be sufficient to create an estoppel but 
that for an estoppel to be raised, the respon- 
dents must also be aware that the suit 
affected their interest, and therefore as the 
mortgage-deed was not binding upon them, 
their interest were not involved, and there 
was no liability upon them to come forward 
and defend, if they heard of the institution 
and pendency ofthesuit. It is, however, quite 
clear that the interests of the respondents 
were involved in this mortgage suit because 
the mortgage-deed purported to be executed 
on their behalf by their de facto guardian, 
and one of the questions for decision in the 
suit was whether their de facto guardian 
could make a mortgage so as to affect their 
interests, and this point was by inference 
decided against them in the mortgage- 
guit. 

Nevertheless, if the respondents had no 
knowledge of the suit until after the decree 
had been passed, no estoppel would be 
raised against them under the circum- 
stances of the present case because they 
were aware of the execution proceedings 
and did not come forward to prosecute 
their clainis then. 

I, therefore, hold that on the facts of 
the present case the respondents are not 
estopped from contesting the validity of 
this decree, because it has not been proved 
that they had any notice of the proceedings 
in the mortgage suit before the decree was 
passed, and on this ground this appeal fails 
and is .dismissed with eosts, Advocate's 
fee ten gold mohurs. In view of these 
findings of fact, it is unnecessary for me to 
consider the alternative plea which was 
raised by the respondents in their plaint, 
namely that even if they were minors at the” 
time when the mortgage-suit was insituted, 
the decree therein is not binding upon 
them because Maung Shwe Kun could not 
lawfully represent their interests in the 
suit. 

Braund, J.—I agree. This Letters Patent 
Appeal has been certified to this Court 
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‘under cl. 13 of the Letters Patent as a 
‘ease which is a fit one for appeal. It started 
on March 2, 1936, in the Township Oourt 
of Paungde. The points at issue are really 
very simple ones and I need not set them 
‘out again. as they have been fully dealt 
with in the judgment of my learned bro- 
‘ther. In the result, there have emerged for 
. decision in this Court two or three com- 
paratively simple questions of fact and one 
‘question of law as to which there has been, 
and indeed could be, no controversy. Mr. 
P. B. Sen who appears for the appellants 
has contended before us first that the 
‘Township Judge of Paungde has wrongly 
decided—if indeed, contrary to Mr. Sen's 
contention, he decided it at all—that the 
three respondents were minors at the date 
in 1933 when Civil Regular Suit No. 242 
of 1933 was commenced. In my View, it 
should be appreciated that the onus lay 
upon the respondents in the first instance 
40 eatablish that they were atthe date of 
the institution of the 1933 suit adults, as 
they contended fcr. This, I think, becomes 
plain when the terms of O. XXXII, r. 3 
(1), Civil Procedure Code, are taken into 
consideration. For, that order requires that 
‘before a guardian ad litem can be con- 
stituted for a minor defendant, the Court 
appoining him shall have been satisfied of 
“the. fact of his minority. It is common 
ground that Maung Shwe Kun was, de facto, 
appointed guardian ad litem for the three 
respondents inthe 1933 suit. It must, in 
my opinion, necessarily follow therefore 
that there must be taken tohave been a 
finding of the Court of the fact of their 
minority. In those circumstances the 
burden lay, I think, upon the respondente 
plaintiffs in the first instance of establish- 
ing the fact which they contended for, 
that they were adults and not minors in the 
year 1933. 

In this respect though ha has uot expres- 
sed himself in the clearest possible lan- 
guage, the Township Judge has not, I think, 
in fact been misled. He appreciated that 
it. was forthe plaintiffs in the suit before 
him to establish that they were adults. 
He set out briefly the evidence which had 
been adduced on behalf of the appelPants to 
the effect that the three respondents were 
of age in 1933. He proceeded to express 
his view that it was not reliable evidence, 
adding that “there is, therefore, no proof 
that these plaintiffs were of age.” That, in 
my view, having regard to the fact that 
the burd&8n lay upon the respondents, 
Bmounted to a finding of fact, that they 
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had failed to discharge that onus and that,. 
for the purpose of this suit, they were. 
minors in 1933. That finding ‘of fact has 
remained undisturbed in the Court of the 
District Judge of Prome and in this Court 
upon second appeal. Mr. P. B. Sen now. 
contends that that finding of fact was not 
justified by the evidence. For myself, while 
I inno way differ from the conclusions at 
which my learned brother has arrived, 
I do not find it necessary to determine 
this question of fact. a 

In my view, even upon the footing that 
at the date of the commencement of the 
1933 suit, the three respondents were not 
addults but minors, they were clearly 
entitled in this suit to a declaration, 
which they in fact obtained from the Town-. 
ship. Judge, to the effect that the decree 
in the 1933 suit was not binding upon 
them, though [ venture to disagree with 
the grounds upon which the ‘lownsbip 
Judge reached that conclusion. There is no 
doubt to my mind that the original plaint 
in this suit contained an unmistakable 
alternative allegation that, if it should be 
found that the plaintiffs were minors in 
1933, they were still entitled tothe decla- 
ration they sought upon the ground that 
the appointment of their brother Maung 
Shwe Kun as their guardian ad litem was 
defective in that he was a person having 
an adverse interest to their interest and 
that accordingly they were not repre- 
sented in the suit properly or at all and 
the decree obtained in the euit was on 
that account not binding upon them. I do 
not understand the conclusion at which 
the learned Disrict: Judge of Prome arriv- 
ed that this contetion, though pleaded in 
the alternative, could not be heard to be 


Yaised by the respondents. 


I have myself no difficulty in reaching 
the conclusion, upon the materiais already 
upon the record in this suit, that Maung 
Shwe Kun was a person whose interest in 
the matters in controversy in the 1933 
suit was adverse to tnat of the misors. The 
short facts were that in 1929 Maung Shwe 
Kun purported to mortgage to the present 
appellant No.1 property in which he and 
the three respondents, who were then 
minors, were jointly interested. The mort- 
gage bond or mortgage deed was executed 
by Maung Shwe Kun on his own behalf and 
on behalf of his minor brother and sisters, 
the respondents. There can be no doubt 
that Maung Shwe Kun had xo power to 
affect the interests of his minor brother and 
sistexs by any- mortgage, and if authority 
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for that were needed, it isto be found in 
Dawson’s Bank, Ltd. v, Ma May (7). When 
therefore Maung Shwe Kun and the three 
respondents in 1933 found themselves as 
defendants to a mortgage suit in waich 
the present appellant No. 1 wasthe plain- 
tiff, the position was that they were sued 
as joint debtors and joint mortgagors. As 
to these facts there has been no dispute 
throughout. It is plain therefore not 
because of their joint interest in the pro- 
perty but because of their position as 
ostensible joint-debtors, that it would have 
been fatal to Maung Shwe Kun, should 
the three minors have escaped from their 
-obligations as mortgagors, whereas, upon the 
other hand, the interest of the minors them- 
selves was that it should be pleaded 
and proved that they were not bound by 
the mortgage. To put the matter in its 
simplest possible form, every joint-debtor 
has an interest in seeing that hi8 co-debtors 
do not escape from their jont liability. 
Upon that ground alone I have, as I have 
said, no difficulty in finding upon the 
materials already before the Oourt that 
Maung Shwe Kun had an interest adverse 
to that of the minors. 

It has been contended that we ought to 
remit this case to the Township Court for 
the purpose of taking further evidence 
upon the question of adverse interest. The 
matter has already been the subject of an 
exhaustive trial in the Township Oourt 
whe further evidence could have been 
adduced had it been so desired, though it 
is dificult to think of any evidence that 
could have displaced what to my mind is 
the obvious adverse interest of Maung 
Shwe Kun. In my judgment, it would be 
nothing short of an abuse of the process of 
the Court to send this matter back again 


for trial in the Township Oourt upon this. 


issue, inasmuch as there is, as [ have 
already said, ample material upon the 
record already upon which a finding of 
fact in this respect can be and has been 
properly reached. In these circumstances 
it seems to me that Maung Shwe‘Kun was 
not & person who was qulified to be the 
guardian ad litem of the minorsin the 
1933 proceédings under O. XXXII, r.3, Civil 
Procedure Code. The learned Judge on 
second appeal has held that the fact that 
the interest of the person to be appointed 
as guardian is adverse to that of the minors 
renders any decree obtained against the 
minors abortéve as faras they are concerned 


~“(7) 12 R 656; 153 Ind, Oas. 627; AIR 1934 Rang. 
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upon the ground that they were not properly 
represented in that suit. Herefers to two 
authorities in the High Courts of Allahabad 
and Madras in which this has been expressly 
held. Indeed upon this, the only question 
of law which arises upon this appeai, Mr. 
Sen has felt obliged to concede that he 
cannot dispute that this finding of the 
learned Judge is correct. 

In these circumstances, therefore, apart 
from the question of fact as to whether the 
respondents were or were not minors at 
the date of the institution of the suit, 
which question I have not felt it necessary 
to consider, I am of opinion that this. 
appeal must be dismissed upon the ground 
that the appointment of Maung Shwe Kun 
as their guardian ad litem was defective 
in respects to which I have referred and 
that thereby it became imposible in that 
suit for a binding decree to be obtained 
against the respoudents. There should, in 
my judgment, be a decree passed in this 
suit against the defendats in the form of 
a declaration that the decree passed in 
Civil Regular Suit No. 212 of 1933 in tho 
Township Court of Paungde was not bisd- 
ing upon the respondents. ‘This appeal will 
accordingly be dismissed with costs, includ- 
ing an Advocate's fee of ten gold mohurs. 


D. Appeal dismissed, 


en, 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 860 of 


November 22, 1938 
ee ALLSOP, J. 
KUNDAN LAL AND OTARRS— APPLIOANTA 
versus 


| EMP EROR—RESPONDENT ; 
* Criminal Procedure Code (Act V of 1898), ss, 133, 
133-A—A pplication that certain person blocked public 
Tight of way by creating butiding—Such person pro- 
ducing eviaence under 3. 139-A to prove that no right 
07 way existed — Magistrate cannot proceed with case 
bod must leave matier to decision of competent Civil 
ourt. 
Where an application is made toa Magistrate that 
a certain, person has erected a building and thereby 
blocked a public right of way, and such a person pro- ` 
duces certain evidence under the provisions of 8. 139-A 
Oriminal Procedure Uode, to prove that no right 
of way existed, it cannot be said that the contention 
of such person is frivolous or that it is entirely un- 
supported byevidence and the matter is one which 
can only properly be decided by a competent civil 
Court. The Magistrate must stay procecdings under 
8. 139-A and has,no jurisdiction to procéed with the 
on oo the decivion of a competent QOivil’ 
urb 4 
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Cr. R. App. from an order of the 
Sessions Judge, Saharanpur, dated Octo- 
ber 14, 1938, 

Messrs. Sailanath Mukerji and Sri Rama, 
for the Applicants. 

Messrs. Rama Kant Malaviya and K. D. 
Malaviya, for the Opposite Party. 

Mr. Sankar Saran, Deputy Government 
Advocate, for the Orown. 

Order.—This is an application in revision 
against an order passed by the learned 
Sub-Divisional Magistrate of Roorkee. This 
order was passed in the course of proceed- 
ings under s. 133, Criminal Procedure Code. 
An application was made to the Magistrate 
that the applicants in the application 
before me had erected a building and 
thereby blocked a public right of way. 

- The applicants before me produced certain 

", evidence `under the provisions of s. 139-A, 
Oriminal Procedure Code, to prove that no 
right-of way existed. The Magistrate came 
to the conclusion that the evidence was not 
reliable-and consequently, expressed his 
intention of proceeding with the case with- 
out leaving any matter to the decision of 
a competent Civil Court. It has been 
argued that the Magistrate went beyond 
his jurisdiction, Ihave no doubt that this 
argument is ccrrect. The applicants before 
me produced a deed of sale to show that 
they had acquired a title in the land upon 
which they had built. They prcduced the 
record of a settlement to show that their 
transferor had a title in the Jand. The 
question remained whether the public had 
acquired a right of way over that. land. 
The applicants before me produced two 
maps to show that the path at one time 
passed along the edge of their field and 
outside it, The question therefore remains 
whether within a period of the last 28 
years or so after 1910, which is the year of 
the later map produced by the parly who 
claim aright of way, have acquired such a 
right. 

This is obviously a very substantial 
question, and might well be decided one 
way or the other on the evidence produced. 
It cannot possibly be said that the conten- 
tion of the applicants before me is frivolous 
or that itis entirely unsupported By evi- 

*dence. If they prove*that the land is theirs 
the burden of proving-aright of way over 
it rests upcn those who assert it. The 
Magistrate allowed the opposite party to 
produce acopy of an ordinance map, but 
that merely showed that there was some 
pathway, somewhere through the village in 
which the -plot in suit lies. It way well be 
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that the public way at one time was oute 
side the land in dispute and that for some 
years recently, because that land has not 
been cultivated, certain people have diverted 
the way; but that is not sufficient to estab- 
lish a public right of way over this land. 
It would be necessary strictly to prove that 
a right of way had been acquired. In these 
circumstances, this is obviously a matter 
which can only properly be decided by a 
competent Civil Court. I therefore direct 
that the Magistrate shall stay proceedings 
under the provisions of s. 139-A, Oriminal 
Procedure Code, until such decision is 
reached, 
8. Order accordingly. 


Opel 


NAGPUR HIGH COURT 
Second Civil Appeal No. 207 of 1936 
August 17, 1938 

Boss, J. 

TRIV ENIBAI—Ptaintir?— APPELLANT 

versus 
DEORAO—Darenpant—ResproNDENnt 

Hindu Law—Widow—Maintenance—Nature of 
right Ways in which it can be satisfied—Mainten- 
ance made charge on property by agreement—Deerce 
for arrears ~Property sold—Charge not reserred— 
Charge held extinguished—Subsequent maintenance 
allowance ~Auction-purchaser, held not liable. 

There are many ways in.which a right to main- 
tenance to which a Hindu widow is entitled and 
which ischarged onthe family property can be 
satisfied. The widow can, if she so chooses, live 
with her husband's family and be supported by 
them and in that case her rights, so far as the 
property is concerned, are no higher than those 
given bys. 39 of the Transfer of Property Act. 
Her right is not to the property itself butto the 
profits which arise out of it. Another way in which 
the family can discharge its obligations towards 
her is by assigning a portion of the property to 
her in lien of her maintenance, Here again 
rights are to look to the profits and not to the 

roperty, but she can, if she so chooses, alienate- 
her right tothe enjoyment and possession of that 
property or any portion of jt for the period of her 
life, and if she chooses to do so, she cannot turn 
round afterwards and demand that she be maintain- 
ed out of it. There is still another course open to 
them, namely to agree upon a definite sum for 
Maintenance and agree that it shall be a charge 
upon a definite and specified portion of the family 
property. The charge-holder has two remedies in 
all such cases. She can, if she so chooses, ask for 
a Receiver. But of course she is not bound down 
to that. She can also bring the property or a 
portion of it to sale on obtaining a decree. When 
a decree-holder with a choice of remedies delibe- 
rately selects the one which involves sale ofa por- 
tion of the property, the usual rules should pre- 
vail, She must be taken in such cases to have 
given up her right tothe charge, us she has a right 
to do, unless she expressly reserves it at the sale. 
Dhup Nath v. Ram Charitra (1), Rafindra Narain 
Singh v. Sundara Bibi (2) and Hemanginee- Dasece 
Y. Kumode Chander Dass (3), referred to, 

hd 4 e 
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The members of a joint Hindu family exeeuted 
an agreement in favour of a Hindu widow who was 
entitled to maintenance from the family property, 
agreeing to pay her certain amount every year for 
her maintenance. A charge was .created ona por- 
tion of the family property in respect of the main- 
tenance. The widow after the accrual of the 
arrears of maintenance obtained a decree and in 
execution thereof brought a portion of property charg- 
ed to sale, The property was not sold subject to 
the charge : | 

Held, that the charge for the subsequent years was 
extinguished so far asthe property sold was con- 
cerned. The auction-purchaser was not liable to 
pay out of the property in his hands the mainten- 
ance allowance subsequent to the period covered by 
the decree. 


_ 8.0. A. from the appellate decree of the 
Court of the Additional District Judge, 
Chanda, dated January 9, 1956, in Civil 
Appeal No. 29-B of 1935 reversing the 
decree of the Court of the Subordinate 
Judge, Second Class, Warora, dated 
September 16, 1935, in Civil Suit No. 76 B 
of 1934, 

Messrs. T. J. Kedarand R.G. Rau, for 
the Appellant. 

Mr. R. N. Padhye, for the Respondent. 

Judgment.—On January 23, 1923, the 
first and second defendants executed an 
agreement, Ex. P-10, in favour of the 
plaintiff-2ppellant agreeing to pay her 
during her life-time Hs. 100 a year for her 
maintenance, and at the same time a 
charge was created on the family property 
mentioned in the deed, namely a mal- 
guzari share and 4 fields, in the following 
words ; 

“and the incumbrance of your maintenance shall 
remain ón the above property. Incase [ do not pay 
you the amount, you may recoverthe same from the 
above property.” ; 

Arrears accrued and so the plaintiff 
sued the executants of the deed in Civil 
Suit No. 245 of 1930 and obtained a 
decree on December 9,1930. .The plaint 
in that suit is Ex. 3 D.2 and the decree 


Ex. P-4. The decree directed that in 
default of payment of Rs. 219 and 
Rs. 29-12-0 as costs, certain property 


(which I am given to understand by 
Counsel on both sides is the same as the 
property covered by Ex. P-10, the numbers 
of the fields having been changed in the 
meanwhile) be sold. 

The money was not paid “and so, a part 


of the property charged, namely the, 


malguzart share (but not the fields), was 
brought to sale and purchased by the 
defendant No. 3. Exhibit 3-D-4, dated 
October 31, 1933, is the sale certificate, 


The“ plaintiff's maintenance again fell 
ipto arrears and so the present suit was 
instituted for the arrears due for the 
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three years from May 5, 1930, to May 5, 
1933. This time the third defendant was 
also joined because, according to the 
pla‘ntiff, she still has a charge upon the 
property purchased by him on October 31, 
1933, and the question which I have to 
decide is whether the charge for the 
subsequent years was extinguished so far 
asthe malguzari share is concerned by 
reason of the third defendant's purchase 
or not The first Court held that it was 
not, while the lower Appellate Court holds 
that it was. The plaintiff appeals and the 
third defendant is the only respondent 
before me. h 

There can be no doubt that in the 
ordinary way a charge upon property 
is extinguished by sale of that property 
in satisfaction of a claim giving rise to 
the charge. But the learned Counsel for 
the plaintiff-appellant contends that the sale 
in this case was not in satisfaction of the 
whole of the right which gave rise to the 
charge butof a portion only. He argued - 
that the right conferred by Ex. P-10 was 
to receive Rs. 100 a year for mainten- 
ance during the whole of the plaintiff's 
life. The right dealt with by the decree’ 
related only to asmall fraction of this, 
namely tothe arrears due for two years. 
Therefore, ifany portion of the charge 
was extinguished by the sale, it was only 
that portion of it which related to those 
two years; the remainder of the charge 
was left intact. Consequently, since the 
third defendant purchased with his eyes 
open—even if he did not know what the 
suit was about, Ex. P-10 is a registered 
document sufficient to fasten him with 
notice —the charge is still there. | 

I think this is pressing the doctrine too 
far. Unfortunately I have not been able 
to find any case in PA and so must fall 
back on first principles. ; 

The charge created by Ex, P.-10 was in 
respect of a claim which a Hindu widow 
(the plaintiff) was making fer her mainten- 
ance. Now there are many ways 10 which 
such a right to maintenance can be 
satisiiede The widow can, if she so chooses, 
live with her husband's family and be 
supported by them and in that case her 
rights, so far asthe property 1s concern- 
ed, areno higher than those given by 
s. 39 ofthe Transfer of Property Act. It 
will be observed that the right contem- 
plated there is the right to receiye main- 
tenance “from the profits of immovable 
property”; and this of course 18 all that the 
Hindu Law contemplates. Her right is 
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not to the. property itself but to the 
profits which arise out of it. 

- Another way in which the family can 
discharge its obligatious towards her is 
by assigning a portion of the property 
toherin lieu of her maintenance. Here 
again her rights are to look to the 
profits and not to the property, but she 
can, if she so chooses, alienate her right 
to the enjoyment and possession of that 
property or any portion of it for the 
period of her life, and if she chooses to do 
Bo, Bhe cannot turn round afterwards and 
demand that she be maintained out of it, 
Her righi to make an alienation of this kind 
has been upheld in Dhup Nath v. Ram 
Charitra (1), and even in Rajindra Narain 
Singh v. Sundara Bibi (2), where the right 
was conferred expressly ‘“‘without power 
of transfer" their Lordships of the Privy 
Council allowed a Receiver to be appointed. 
Therefore it is clear that she has this 
limited right of alienation, and if she 
has that when the property is in 
her own hands, she equally has theright 
to consent to an alienation by some 
male member of the family when it is 
not. 

If then these two points are conceded, 
I cannot see how the position can alter 
when the parties concerned adopt still 
another course which is also open to 
them, namely to agree upon a definite 
sum for maintenance and agree that 
it shall be a charge upon a definite and 
specified portionof the family property. 
The basic right ‘to maintenance has not 
in any way altered, nor yet the idea that 
the widow isto look to the profits arising 
out of the property and not to the property 
itself. All that has happened is that that 
which was vague and indefinite before 
has now become concrete; the amount, 
has been specified and also the property 
to which alone she is now entitled to look. 
It is a position midway between the 
other two. ° 

Now let us see howthe widow can 
enforce these rights. As Ihave said the 
primary idea in these cases is fhat the 
widow is to look jo the profits arising 
out of the property and not to the pro- 
perty itself. I have already pointed out 
that in every case where the widow hasa 
right to maintenance, she has a floating 

(1) 54 A 366; 143 Ind Oas. 65; AI R 1932 All, 662; 
Ind. Rul. (1933) All. 176. 

(2) 47 As 385; 87 Ind. Cas. 295; 41 C L J 383; 3 Pat. 
L R142; 27 Bom. L R 849; A I R1925 PO 176; 23 A 
L J 634; 49 M L J 244; 22 L W 284; L R6 AP O18388; 
(1925) M W N 630; 52 I A 262; 300 W N 818 (P O). 
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charge over the whole of the’ property 


‘under s. 39 of the Transfer of Property 


Act, and that if she choosesto agree to 
or sanction a voluntary alienation of some 
portion of the profits, whether for her 
maintenance or for any other reason, 
the charge disappear. It would, in my. 
opinion, equally disappear if instead of 
agreeing to a voluntary alienation she 
brought the property to sale in execution 
ofa decree for arrears of maintenance. 
How then can the position differ simply 
because the floating charge has now 
assumed definite shape bothas regards the 
amount and as regards the property against 
which it is to be enforced ? 

‘The charge-holder has two remedies 
in allsuch cases. She can, if she so 
chooses, ask fora Receiver. This was done 
in Hemanginee Dassee v. Kumode Chander 
Dass (3), under the terms of the charge 
decree itself and in Rajindra Narain Singh 
v. Sundara Bibi (2), which I have already 
cited, their Lordships of the Privy Oouncil 
allowed the creditors of a person in pose 
session in lieu of maintenance and without 
powers of alienation, even during his life- 
time, to obtain a Receiver. It. follows 
that when the charge decree does not 
itself make provision for the appointment 
of a Receiver in default of punctual pay- 
ment, the Court can sanction it in execu- 
tion at a later stage. This is thé proper. 
course when the widow wants to *maintain 
hersecurity intact and is content with 
such profits as the properly may yield. 

But of course she is not bound down. 
tothat. She can also bring the property 
or aportion of it tosaleas she did in 
this case. Butif she does that, then the 
principles which I- have outlined above 
must apply. Any other view would make 
asale impossible, or at any rate very 
difficult. Here we have amalguzari share 
and 4 fields made the subject-matter 
of a charge to secure asum of ‘Rs. 100 a 
year. Presumably they together were 
Considered sufficient to yield an income 
of about Rs. 100 ayear. We find that only 
a small portion of this property is sold, 
and the unfortunate purchaser is now 
expected to supply the entire Rs. l0Ua 
year out of this fraction of the whole. Who 
would buy in such circumstances ? It would 
be unjustin the extreme to interpret the 
lawin this way, unless of course the pro- 
perty was expressly sold subject to ‘the 
charge, which is not the case here; all that 
the plaintiff contends is that the charge is 

(3) 26 Q 441; 8 O W N 139, s s 
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Implied. It would be unjust not only to the 
ae but to future decree-holders as 
well. 

On the other hand, when a decree holder 
with a choice of remedies deliberately 
selects the one waich involves sale of a 
Portion of the property, I can see no 
reason in principle why the usual rules 
should not prevail. She must be taken in 
such cases to have given up her right to 
the charge, as she has aright to do, unless 
she expressly reserves it at the sale. I 
therefore uphold the decrce of the lower 
‘Appellate Court and dismiss the appeal 
with costs. 


D. Appeal dismissed. 





as ALLAHABAD HIGH COURT 
Oriminal Revision Application No. 262 of 
1938 
l November 9, 1938 
ALLSOP, J. 
ABDUL MAJEED AND OTAERS—A PPLICANTS 
4 versus 
_ , EMPEROR—Opposire Party. 

Criminal Procedure Code (Act V of 1898), ss. 14}, 
147—Proparty in which general public has no interest 
im possession, of owner—Magistrate, if can pass order 
allowing other persons to* enter upon property and 
perform ceremonies against owner's wish merely 
because they are prepared to use force. 

Where the general public has no interest at allin a 
certain property in possession of itsowners, a Magis- 
trate cannot properly pass any order allowing other 
people to enter upon such property and perform 
Ceremonies upon if against the owners’ wish. In 

_any event, ifthe Magistrate feels that he ought todo 
80 inthe interests of the public peace, it is at least 
necessary that he should hold some enquiry under 
8, 147, Criminal Procedure Oode, in order to discover 
for himself pending any decision by a Civil Court 
whether other persons have any right to the user of 
the landin the manner in which they desire to use 
it. The owners cannot be compelled to allow their 
property to be used in a way in which they do not 
wish that it should be used unless it is established 
that others have a right of user. It cannot be the 
intention of the law that a Magistrate should compel 
the owner of property to submit to trespass upon it 
merely, hecause the trespasser is prepared to use 
orce. 

Or, R. App. from an order of the District 
Magistrate, Benares, dated March 8, 1938. 

Messrs, A. M. Khwaja and Man Singh, for 
the Applicants. 

The Deputy Government Advocate; for the 
Orown. 

Order.—(May 12, 1938). This is an 
application in revision against an order 
pagsed byethe District Magistrate of 
Benares under the provisions of s. 144, 
Orimipal Procedure Oode. This order 
Prevented the applicants from juterfering 
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with the performance of certain -taziadart 
ceremonies by Shamsul Hag and others on 
a platform in front of a building which 
was, at least af one time, known as the 
Imambara of Allah Rakhu. It seems to 
be admitted that Allah Rakhu built this 
Imambara many years ago and that the 
applicants are his descendants through one 
Shah Mohammad. In the year 1923, two 
Sunnis and two Shias instituted a suit 
under s. 92, Civil Procedure Code, against 
some of the applicants. There were two 
sets of defendants in that suit, one alleged 
to be the descendants of Shah Mohammad 
and the other alleged to have been 
entrusted by a descendant of Shah Moham- 
mad's with the management of a trust 
created by him. The cause of action alleged 
in the plaint was that the defendants 
had prevented the performance of Moharram 
ceremonies in the years 1924, 1925 
and 1926. The suit was of course based 
upon the allegation that this Imambara was 
a public trust. It was held by the learned 
District Judge who dismissed the suit that 
the property was not a wakf at all and in 
any event if was certainly not a public 
wakf. This Court in appeal took the same 
view. The judgment is reported in Moham- 
mad Yusuf v. Mohammad Shafi (1). This 
Court in its judgment quoted a passage 
from Mr. Mayne's book on Hindu Law and 
Usage. Tnis passage deals with trusts for 
religious purposes. Mr. Mayne mentions 
that the owner of property may use such 
property for religious purpos’s and that 
the community does not thereby get any 
right inthe property. He said: 

“It is like a private chapel in a gentleman's park, 
and the fact that the public have been permitted 
to resort to it will not prevent its being closed, or 
pulled down, provided there has been no {dedication 
of it to the public. It will pass equally unencum- 
bered to his heirs, or to his assignees in insolvency.” 
* Tne learned Judges of this Court said: 

“We, are inclined to think that this is the position 
as regards the Imambara in dispute; but if there 
was a dedication at all, we have no hesitation in 
agreeing with the Court below chat the trust was 
not of a public nature such as is contemplatéd by 
s. 92, Oivil Procedure Oode.” 

It seems that this Court was by no 
means “certain that there was any dedica- 
tion. The suit having been dismissed the ° 
matter was taken up by one Shamsul Haq 
and some of his supporters, the allegation 
being that there were some cther descen- 
dants of Allah Rakhu’s who were of the 
Hanafi sect and wh? were entitled to per- 
form Moharram ceremonies in this Imam- 

(1) (1935) A L J40; 153 Ind, Oar, 344; AT R 1934 
All. 1013; 7B A 479. , 
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‘bara. Iam told that Shamsul Haq made 


an application in 1936 that he should be 


‘allowed by the authorities to use the 


Imambara for certain ceremonies in con- 
nection with the Moharram, that he was 
not allowed todo so, that he attempted to 
use force and ultimately there was a riot. 
I am told that Shamsul Haq or members 
of his party or his supporters were con- 
victed of offences against the peace and 
punished. In 1937, however, an order was 
passed by the District Magistrate under 
8. 144, Criminal Procedure Oode, that the 
applicants should not prevent Shamsul Haq 
from performing these | Moharram 
ceremonies on the platform in front of the 
Imambara, The same order was repeated 
in 1938. There seems to be no doubt that 
the applicants are in possession of this 
Imambara. Prima facie it seems to me 
that the authorities should not assist a 
trespasser, who wishes to trespass upon the 
property of another without having 
obtained any decree from a Civil Court, but 
I notice that Shamsul Hag or other mem- 
bers of his party are not represented in 
these proceedings. I do not think that I 
can pass any order in the sense in which 
the applicants wish me to pass one, with- 
out hearing what Shamsul Haq has got to 
say. I therefore direct that the applicants 
shall implead Shamsul Haq and any others 
who appear to be interested in this dis- 
pute. Lallow them a pericd of one month 
in which totake the necessary steps and I 
direct that this case shall ceme up after 
the vacation. (After Shamsul Haq had 
been impleaded, his Lordship made the 
following final order on November 9, 1938), 
I pass this order in continuation of my 
Previous order of May 12, 1938, in which 
I explained the facta out of which this 
application has arisen and directed that. 
notice should be served upon Shamsul Haq 
and others who were interested in the result. 
I may mention that I have been informed that 
there is a slight inaccuracy in the previous 
order. It-was there said that the District 
Magistrate of Benares passed an order in 
the year 1937 under s. 144, Criminal Pro- 
I am now told that the real 
fact is that the order passed in that year 
was one under s. 107, Criminal Procedure 
Code. The matter is not of any importance. 
Shamsul Haq and the others who have 
recently been impleaded have not put in 
any appearance and the result is that [ 
have heard only one side of the question. 
I have read the note upon this dispute 
submitted by the District Magistrate, It 
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geenis to me that the applicants have been 
held to be in possession of certain property 
in which the general public have no interest 
at all and that they object to the use of 
their property for the performance of 
certain Moharram ceremonies. Certain 
other persons claiming some right in the 
property as the descendants of Allah Rakhu 
wish now to perform the ceremonies in 
accordance with their private right. The 
learned District Magistrate in his note has 
rightly said that the proper course for these 
people is to approach the Civil Court aud 
to obtain a declaration of their right, It 
seems that they did institute a civil suit 
but that the plaint was returned to them 
because the suit was not cognizable by the 
learned Munsif in whose Court it was 
instituted. I am told that they appealed 
to the Digtrict Judge against the Munsitf’s 
order and that that appeal has now been 
dismissed. 

If the Hanafis proceed with the civil 
suit, it should be possible for them to 
obtain an order from the Civil Court upon 
the question whether they should be 
allowed to perform tazia ceremonies while 
this suit is proceeding or it may ba possible 
for the other side to obtain an injunction 
against the Hanafis, If they do not proceed 
with the civil suit, I do not see how the 
Magistrate can properly pass any order 
allowing them to enter upon land, admit- 
tedly in possession of another person, and 
perform ceremonies upon it against that 
person’s wish. In any event, if the Magis- 
trate feels that he ought todo soin the. 
interests of the public peace, it is at least 
necessary that he should hold some enquiry 
under s. 147, Criminal Procedure Code, in 
order to discover for himself pending any 
decision by a Civil Court, whether the 
Hanafis have any right to the user of the 
land in the manner in which they desire to 
use it, There is some mention of proceed- 
ings under s. 147, Oriminal Procedure Code, 
in the Magistrate's note. It does not 
appear how those proceedings ended or 
whether they have been completed at all. 
If it was established in those proceedings 
that the Hanafis had a right to user, there 
is no doubt ground for enforcing that right 
in the intereste of public peace, but if 
the proceedings resulted in a decision 
against the Hanafis, then the right of user 
should certainly not be enfpreed.” It is 
clear that the applicants cannot be còm- 
pelled to allow their property to be used 
in a way in which they do not wish that i 


should be used unless-it is established thas 


1939 


others have a right of user. It cannot be 
the intention of the law thata Magistrate 
should compel the owner of property to 
submit to trespass upon it merely because 
the trespasser is prepared to use force. 

The order of the Magistrate which is 
under revision has ceased to have effect 
and it is therefore unnecessary to set it 
aside. I merely express the opinion that 
the Magistrate should not enforce any use 
of this private property against the per- 
sons in possession thereof unless it is estab- 
lished either by a decree of a Civil Court 
or as the result of some enquiry under 
8. 147, Criminal Procedure Code, that the 
persons claiming the right to use it have 
justification for their claim. The position 
now appears to be that the Hanafis have 
not established any right to use the pro- 
perty which is in the possession of the ap- 


Plicants and that they probably hepe from . 


year to year to get orders at the last mo- 
ment against which the applicants, owing 
to want of time, bave no possible redress. 
This state of affairs should certainly not 
be allowed to continue. Having made these 
remarks, I dismiss the application because 
there is no object in setting aside the 
Magistrate’s order. 
8. Application dismissed. 





LAHORE HIGH COURT 
Oriminal Revision No. 669 of 
1938 
September 26, 1938 
Skemp, J. 

RODA AND ofazrs—AcousED— 
Petitioners 
versus 
AUTAR SINGH-—O0oMPLAINANT— 

RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 522, 
522 (3)—Accused breaking lock of house in absence of 
owner and taking possesston—If uses criminal force 
—Order under 8. 522, if competent — Magistrate not 
finding that criminal force was used but finding evi- 
dence of complainant to that effect as true—Com- 
petency of order under s. 522—S, 522 (3), if imposes 
period of limitationon Court of Appeal or revision— 
Order of restoration by Appellate Court more than 
one month after conviction — Interference with, by 
High Court, in revision. 

here an accused takes possession of a house by 
breaking the lock in the absence of a person in posses- 
sion of the house, he uses criminal force to the lock 
which he breaks, criminal because it involves the 
crime of mischief and an order under s, 522, Oriminal 
Procedure Oode isgtherefore, competent. Bihari Lal 
v. Emperor (1), dissented from. 

Where a Magistrate finds that the evidence of the 
complainant that the accused used criminal forc@in 
bregking the leckof the house was true, an order under 

e. 
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s. 522, Oriminal Procedure Code, is competent even if 
the Magistrate has not actually found that there was, - 
criminal force. Suba v, Ali Gauhar (2), referred 


to. h h 

Sub-s, (3) of s. 522, Oriminal Procedure Oode, im- 
poses no period of limitation ona Court of Appeal or 
revision, A Court of Appeal can, therefore, pass an 
order restoring possession more than one month 
after the date of conviction and High Court would 
not interfere in a revision by convicts against the 
Appellate Court’s order restoring possession. Fida 
Husain v. Sarfaraz Husain (3), Gudri Mahton v. 
Jangi Mahton (4), Rameshwar Singh v. Emperor (5) 
and Lachman v. Emperor (6), relied on. Ghasanv. 
Bhagbhari (7), Aswini Kumar Das v. Sasanka Mohan 
(8) and Said Umar v. Abdul Qadir (9), explain- 


ed. , 
Or. R. from an order of the Magistrate, 


Second Ulass, Gujar Khan, dated March 14, 
1938. 

Mr. L.M. Dutta, for the Petitioner. 

Mr. Harnam Singh, for the Respondent. 

Order.—The facts which have led to 
the present revision are as follows : Autar 
Singh purchased a house belonging to Ilam 
Din at a Court-auction heldin execution 
of adecree in favour of a third party 
against Ilam Din. The sale was held on 
February 9, 1934, Autar Singh was granted 
a gale certificate on June 15, 1934, and on 
August 3,1934, he was put into actual 
possession. He remained in possession 
until May 17, 1936, when he was dispossess- 
ed. The circumstances of dispossession. 
areto be found in the complaint lodged 
by Autar Singh on May 19, 1936, and in 
his evidence in Court, the four petitioners, 
who are related to Ilam Din, broke the lock 
of the house. Autar Singh who was in- 
formed by Devi Das, hurried to the spot 
and found that the accused were still 
there armed with kulharis and dangs. 
He went and reported the matter to the 
zaildar. The complainant was supported 
by Inayat Khan, zaildar, Bahadur Ali, 
lambardar of the village, Ilam Din, chowki- 
dar and some others. The Naib-Tehsildar 
found that the complaint was true, convicted 
the four accused under s. 448, Indian Penal 
Gode, and sentenced them each to pay 
Rs. 40 fine or in default, suffer one month's 


igorous imprisonment. The accused 
ag al ay the Additional District 
Magistrate; their appeals were dismissed 


and they served the terms of imprisonment 
in default. 

The Naib-Tehsildar passed sentences on 
September 16, 1936, and the appeal was 
dismissed by the Additional District Magis- 
trate on October 16, 1936. On November 
18, 193%, the Naib-Tehsildar issued war- 
rants purporting to be under s. 522, 
Criminal Procedure Code, ordering Autar 
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Singh to be restored to the possession 
of the house. For some. reason not quite 
clear on the -Tecord—possibly because 
of tke delay of more than one month that 
bad, elapsed. from. the date of the con- 
victions—these warrants were not executed. 
Subsequently theenmplainant Avtar Singh 
applied to the Additional District Magis- 
trate, to be put in possession and on 
July 23, 1937, the Additional District 
Magistrate passed an order unders. 522 
(3). Oriminal Procedure Code, directing 
that a warrant for the restoration of 
possession of the immovable property be 
issued against the four respondents in 
favour of Autar Singh, complainant. Some 
difficulty arcse about the boundaries of 
the house and on January 6, 1938, the 
case was made cver to the Tebsildar for 
further proceedings. The Tehsildar ascer- 
tained the boundaries and sent the warrant 
to the Police for compliance. The warrant 
was carried out,the four respondents were 
dispossessed and Autar Singh was put in 
possession. 

The four persons convicted under s. 448, 
respondents in the petition under s. 522, 
have come here in revision through Mr. 
L. M. Dutta. The revision purports to be 
_ against tbe crder of the Tehsildar, dated 

March 14, 1938. Mr. Dutta took two 
points : (1) that no order could be passed 
under s. 522 unless the offence was attend- 
ed -. with criminal force; and (2) that the 
order wasout of time. Section 522, Cri- 
minal Procedure Code runs: 

“(1) Whenever a person is convicted of an offence 
attended by criminal force ‘or show of force or by 
criminal intimidation’ and it appears to the Court 
that by such force ‘or show of force or criminal 
intimidation’ any person has been dispossessed 
of any immovable property, the Oourt may, if it 
thinks fit, when convicting such person or at any 
time within one month from the date of the convic- 
tion’ order ‘the person dispossessed’ to be restored 
tothe possession of the same. 

2) * x * * * * * 

(3) An order under this section may be made 
by any Court of Appeal, confirmation, reference or 
revision. 

On the first point Mr. Dutta 
Bihari Lal v. Emperor(1) the 
of which runs: 

“ Force’ contemplate the presence of the person 
using the force and of the person to whom the 
force is used. Where, therefore, a person breaks 
open the lock of ahousein absence of the person 
in possession and enters into possession thereof, 
the possession istaken without any ‘force or show 


of force’ and an order under s. 522 cannot be 
passed.” e 


(1) A IR 1934 Lah, 454; 152 Ind. Ces, 169; 
eet 702; 36 Or. L J 59; 15 L 786; 36 PL 
55. 


quoted 
headnote 


(1934) 
R91; 7 
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With deference I think this view of 
lawis wrong. “Oriminal force” is defined 
in s. 350. Indian Penal Code and “force” 
is defined in s. 349. Section 349 runs: 

“A person is said touse force to another if he 
causes motion, change of motion or cessation of 
motion to that other,or if he causes to any sub- 
stance such motion, or change of motion, or ces- 
sation of motion as brings that substance into 
contact with any part of that other's body, cr 
with anything which that other is wearing or 
carrying, or with anything so situated that such 
contact affects that other's sense of feeling... 

Section 350 runs: 

“Whoever intentionally usea force to any person, 
without that person's consent, in order to the 
committing of any offence, or intending by the use 
of such force to cause, or knowing it to be 
likely that by the use of suchforce he will cause 
injury, fear or annoyance to the person to whom 
the force is used, is said to use criminal force to 
that other.” 


Jt will be noticed that these sections 
define “criminal force” as applied to a per- 
son but they say nothing about “criminal 
force" as applied to a thing. Is it not 
possible to use criminal force toa thing? . 
If a person or persons forcibly demolish 
a wall belonging to another, do they not 
use criminal foreeto the wall? I would 
say that in the present case the petitioners 
used criminal force to the lock which they 
broke, criminal, because it involved the 
crime of mischief and that an order under 
s. 522 is, therefore, competent. Mr. Dutta 
also referred to Suba v. Ali Gauhar (2) in 
which Currie, J. said : 

“An order under s. 522, Criminal Procedure Code, 
can only be passed in cases where criminal 
force as defined in s. 350, Penal Oode, has been 


used and wherea finding to that effect has been 
recorded.” 


From the reported facts of the care it 
does not appear whether there was any 
criminal force or not. In the present case 
Mr. Dutta argued that the Natb-Tehsildar 
did not find that there was criminal force 
but, as pointed out by Sardar Harnam 
Singh, he found that the complainant's 
evidence was true. That evidence hasi 
already been summarized. The. accused - 
were seen by Devi Das breaking the lock 
and when the complainant reached the 
spot the four present petitioners were . 
standing there armed with k&lharis and . 
sticks. Inmy judgment an order under.- 
8. 522 was competent. 

Secondly, Mr. Dutta argued that the pre~, 
sent order was barred by time because it. 
was made more than a month after the 
date of the conviction. On tbis point I was 


(23 A I R 1935 Lah. 477; 157 Ind. Oas. 471; (1935) 
nd Cas. 871; 36 Or. L J 1161; 37 P L R-176; 8R L l 
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referred t several authorities. It has been 
held several times by the Patna High Court 
that sub-s. (3) of s. 522, which was added 
by the Amending Act of 1923, imposes no 
period of limitation on a Court of Appeal 
or revision. In Fida Husain v, Sarfaraz 
Husain (3), a Division Bench ruling, it 
was held that it was competent to a 
Court of Appeal or revision to pass an 
order restoring the property to the com- 
Plainant even after the expiry of one 
month.from the original conviction or from 
the disposal of appellate or revisional pro- 
ceedings. In Gudri Mahton v. Jangi 
Mahion (4), another Division Bench ruling, 
this Principle was again affirmed and the 
High Court made an order in the exercise 
of its revisional jurisdiction. In Rameshwar 
le v, Emperor (5), it was laid down 
at: 

: “An order under the section may be passed by 
the Courts of Appeal, confirmation, reference or 
revision at any time howsoever long after the con- 
vietion by the Magistrate. Thus, where a Magis- 
trate passes an order under s, 522 beyond the 
prescribed one month, though the order by the 
Magistrate is illegal, yet it is competent to the 
High Oourt as Court of revision to order the res- 
toration of possession to the person dispossessed.” 


Lachmin v, Emperor (6), was a case in 
which a learned Judge of the Allahabad 
High Court on October 4, 1923, passed an 
order restoring the complainant to posses- 
sion on the revision side. It is not clear 
how long after the conviction the order 
for restoration was passed, but it could 
not have been within one month. On the 
other hand Mr. Dutta in reply referred to 
Ghazan v. Bhagbhari (7), in which a learned 
Judge of this Court held that the order 
passed by the trial Magistrate after a 
month was without jurisdiction and set it 
aside. He differed from an earlier Patna 
ruling and said: 

“I cannot see that the words ‘Courts of Appeal’ 
etc,,can refer to anything except the Courts deal- 
ing with the original conviction or trial and do 
not refer to the High Court in reference from the 
order restoring possession.” 


Mr. Dutta also referred to Aswini Kumar 


(3) 12 Pat. 787; 145 Ind. Oas. 327; A I R 1933 Pat 
617; (1933) Or? Oas. 1366; 34 Or. L ; 
A Oe, r. L JIO MPLT 
(4) AIR 1934 Pat, 154; 150 Ind. Oas. 787; (1934) 
PUAS 339: 35 Or, L J 1158; 15PLT 163; 7 R 
* (5) AIR 1925 Pat, 689; 91 Ind. Oas. 809: . 
187; 4 Pot, 438; 7 P LT 985. 8 KEEPER 
4 92; nd. Cas. 910; AI R 19 : ; 
arr 206: 2 A L J 871. A 
481; 135 Ind. Oas. 679; A IR 1939 
Lah. 210; (1932) Or. Cas. 254: 33 Cr s 
Rul, (1932) Lah 151, Wi Or eae 
. e 
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Das v. Sasanka Mohan (8), where a Divi- 
sion Bench of the Oalcutta High Court set 
aside an order under s. 522 made by the 
trial Magistrate after the expiry of a 
month. The Bench did not consider whe- 
ther they could take any ‘action on the 
revision side. Mr. Dutta also referred to 
Said Umar v. Abdul Qadir (9), where it 
was laid down: . 

“Under s. 522, a month after the date of convic- 
tion, the trial Magistrate becomes functus officio 
in the matter of-delivering possession, When once 
the lower Court has ceased to have the power of 
giving possession, the revisional Court cannot, ` 
when moved to consider the order of that Oourt 
refusing to give possession on the ground of lim- 
tation, enlarge that period and grant the relief. 
Sub-clause (3) to that section comes into play only 
when an appeal or revision has been preferred 
against the conviction. Itis then that the appel- 
late or revisional Court is seized of that jurisdic- 
tion to restore possession although the original 
Court may not have done so and such higher 
QOourts are not bound by the limitation of one 
month in doing so. But this clauses does not help 
if the Court of revision is considering the order of 
the trial Gourt under s. 522, Oriminal Procedure 
Code, refusing to grant possession because the time 
for making the order had passed.” 

This ruling does not help the present 
petitioners. The order restoring possession 
to Autar Singh was really made by the 
Additional District Magistrate on July 23, 
1937; owing to difficulties about boun- 
dries the Tehsildar was named as a minig- 
terial officer to carry out the order. The 
Additional District Magistrate's order was 
on an application made in his Court and 
thus according tothe Patna and the Pesha- 
war Courts, the period of limitation did not 
apply. There is no authority directly to 
the contrary. In the authorities which 
have been quoted, those of Dalip Singh, J. 
aud the Oalcutta High Court, the Court 
did not interfere on the revision side when 
the order of the trial Court was beyond the 
expiry of one month. This particular point 

‘is not before me. It is the Additional Dis- 
trict Magistrate, the Appellate Oourt, that 
gave the order and it isthe persons con- 
victed who seek that I should interfere on 
revision with that order. “I decline to do 
so. There is no doubt that convenience and 
justice are in favour of the Patna view. In 
the pregent case Autar Singh was the pur- 
chaser of the house at a Court auction; he 
had been in possession for nearly two years 
when he was forcibly dispossessed, the 
petitioners were convicted under s. 448 
and finally he has been restored to posses- 

(8) A IR 1932 Cal, 750; 140 Ind. Cas. 66; (1932) Or, 
Cas. 745; 33 Or, LJ 868; 59 O 1153, 36,0 W N 624; 
Ind. Rul. (1932) Cal. 683. 

(9) A I R 1937 Pesh. 7; 168 Ind. Oas. 873; 38 Or, I, 
J 333; 9 R Posh. 73. 
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sicn in pursuance of the order of the Appel- 
late Court, dated July 23, 1937. To eject 
him from possession now wculd be to force 
bim to go toa Civil Court to recover pos- 
session of a hcuse to which there is no 
doubt that he is legally entitled. I reject 
this revision. 


B Revision rejected. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 16 of 1937 
September 27, 1938 
Bennet, Ac C. J. AND Verma, J. 
TAHAD ALI KHAN—Drvenpant— 
APPELLANT 
Tersus 
Sheikh ISRAR ULLAE— PLAINTIFF AND 
CTHERS—DEFENDANTS— RESPONDENTS 
Jurisdiction—Cizvil or rerenue—Muhammadan 
widow inheriting zemindari property with her minor 
: gson-—She executing perpetual leaseof agricultural 
land in favour of person, acting in her own right 
- and as guardian of her son—Relationship of land- 
lord and tenant is created between parties—Rights 
and liabilities of parties can be adjudicated upon 
by Revenue Court alone—Suit on behalf of minor 
for ejectment of lesseeand possession, if maintain- 
able in Civil Court—Lessee relying upon perpetual 
lease if can rely alternatively on his rightas agri- 
-cultural tenant. 

The settlement of agricultural land within the 
gzemindari belonging toa Muhammadan infant, by 
his de facto guardian, with tenants, for agricultural 
purposes does not come within the ruleof Muham- 
madan Law, and such settlement does not amount 
to an alienation or transfer of the minor's interest 
in the immovable property. Any person who is 
managing zemindari property belonging to a 
Muhammadan infant has the right to settle 
agricultural land with tenants and such acts of 
‘management do nob amount to alienations or trans- 
fer of the minor's proprietary interest, 

Hence where a Muhammadan widow who hag 
inherited geemindari property along with her minor 
son executes a perpetual lease in favour of a per- 
son, in her own right and also purporting to act 
as a guardian of her minor son, in respect of 
agricultural land, although such lease is not binding 
on the minor, the relationship of landlord and 
tenant is established betweenthe parties and their 
rights and liabilities can be adjudicated upon by 
the Revenue Court alone. The person in whose 
favour the lease bas been executed becomes the 
tenant of the infant zemindar within the meaning 
of the Tenancy Act if the land is agricultural and 
he has been holding it as an agricultural tenant 
and has been paying rent. Therefore, @ suit on 
behalf of the infant zemindar in Civil Court for 
ejectment of the tenant and possession of the land 
does not lie and as there exists a relationship of land- 
lord and tenant between the parties, the O2vil Court 
has no jurisdiction to entertain such a suit, The 
mere fact that the lessee in such a suit relies on 
the perpetual lease alleged to have been executed in 
his favour, does not prohibit him from relying in 
‘the alternative on his‘rights as an agricultural ten- 
ant. Ifa person is claiming a larger right, it is 

-always open to him to plead in the alternative a 
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smaller right also. Mohammad Ejaz Husain v. 
Mohammad Iftikhar Husain (2), Imambandi v. 
Mutsaddi (3), Basdeo Narain v. Muhammad Yusuf 
(4) and Tapesar Singh v, Chhabi Ahir (5), relied on, 
Panchanan Banerji v. Anant Prasad (1), distingu- 
ished, 


L. P. A. from a decision of Thom, J., in 


S.A. No. 1256 of 1933, dated December 22, 
1936. 


Mr. Mansur Alam, for the Appellant. 

Mr. Mustaq Ahmad, for the Respondents. 

Bennet, Ag. C. J.—This is an appeal by 
a person who was impleaded as defendant 
No. lin the action which was brought by 
respondent No. 1. The action was one in 
ejectment and a decree has been passed in 
fevour of the plaintiff-respondent No. 1. 
The material facts, which are not in dispute, 
are these. One Qurban Ali had two sons, 
Ibrahim and Ismail. Qurban Ali had 
certain zemindari property which. on his 
death, wag inherited by Ibrahim and Ismail 
in equal shares. Ibrahim died leaving a 
widow, Musammat Rabia Bibi, two minor 
sons, Anwar Ullah and Israr Ullah, and 
tbree daughters, one of whom, Musammat 
Abida, has assumed the role of next friend 
‘of the infant plaintiff, Jsrar Ullah, in this 
action. lt appears that the three daughters 
of Ibrahim relinquisl.ed their rights of 
inheritance in their father’s property in 
favour of their mother and brothers. In 
the other branch, Ismail died leaving a son, 
Muhammad Shakir, and a daughter, Musam- 
mat Zubaida, and some other daughters 
who do nct appear to have claimed any 
share in the inheritance. The position by 
the year 1925 was that in all the zemindari 
property which had descended from Qurban 
Ali, Musammat Rabia Bibi and her two 
mincr scns, Anwar Ullah and Israr Ullah, 
were owners tothe extent of half and the 
other half was owned by Muhammad Shakir 
and his sister, Musammat Zubaida. In 
this zemindari, there are two plots of 
agricultural Jand, Nos. 53-1 and 95, the. 
former measuring 13 biswas 5 dhurs and 
the latter 15 biswas 15 dhurs, the total being 
Lbigha 9 biswas. In the Fasli year 1332, 
which corresponds to 1924-25, the agri- 
cultural tenant who was occupying these 
two plots of land for purposes of cultivation 
as a tenant of the zemindars died without 
leaving any heirs who could succeed to the 
tenancy in accordance with the provisions 
of the Tenancy Act, The zemindars, there- 
fore, took possession of the plots of land. 
On October 6, 1925, Musammat Rabia, in 
her own right and purporting to act as the 
guardian of her minor sons, Anwar” Ullah 
aig Terar Ullah, and Muhammad Shaki. 
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executed a deed of perpetual lenge in 
favour of the appellant. The doeument 
recites that the executants were in posses- 
sion of the plots in question as proprietors, 
that Tahad Ali, had expressed a desire to 
take the plots on lease, that Tahad Ali 
had paid to the executants a sum of Rs. 350 
as nazrana and that in consideration there- 
of and of a rent of Rs. 4 being paid per 
annum, the executants were executing the 
lease. The lessee was given the right 
either to cultivate the land or to build a 
house or to plant trees. The power to 
transfer his rights under this document 
was also given to the lessee. Subsequently, 
on April 6, 1926, Muhammad Shakir, who, 
as stated above, had already joined in the 
execution of the lease of October 6, 1925, 
along with his sister, Musammat Zubaida, 
executed anotber deed of lease in respect 
of the same plots of land in favour of the 
appellant. The nazrana paid under this 
document to Muhammad Shakir and Musam- 
mat Zubaida was Rs. 1£0 and the annual 
rent payable to these two executants was 
fixed at Rs. 2. In other respects the 
document was similar to the one of Octo. 
ber 6, 1925. It is common ground that 
"Tahad Ali was let into possession of these 
two plots of land and has been in posses- 
sion ever since and had been regularly 
paying rent. 


As stated above, this suit was brought 
by Israr Ullah, who is still a minor, with 
his sister, Musammat Abida Bibi, as next 
friend, for possession of the plots on the 
ground that Musammat Rabia Bibi, the 
Plaintiff's mother, had no right to transfer 
any portion of the property belonging to 
the plaintif. It may be mentioned here 
that it was common ground in the Courts 
below that the correct number of one of 
the plots of land leased was 53-1 and not 
33 as shown in the document, dated Octo- 
ber 6, 1925. Three other persons were im: 
‘pleaded as defendants Nos. 2, 3 and 4 
along with Tahad Ali Khan as the de: 
fendants of the first party. It does not 
appear what justification there was for im- 
pleading these three persons and the 
learned Counsel for the plaintiff-respondent 
has not justified their being impleaded in 
this suit. The appellant, Tahad Ali, con- 
tested the suit on various grounds. One of 
the pleas taken by Tahad Ali in his written 
statement wa’ that the relation of a tenant 
and zemindari exists between the parties 
and that. accordingly the Civil Court* had 
fo jurisdictfon to entertain the suit and to 
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grant the relief prayed for. One of the 
issues framed in the trial Court was: 

“Whether the defendant No. 1 is a tenant 
of the plaintiff ?” 

In accordance with the provisions of the 
Agra Tenancy Act (IIX of 1926), which was 
the Act in force at the time of the institu- 
tion of the suit in 1931, that issue was 
referred to the Revenue Oourt for decision. 
The Revenue Court tried that issue and 
held that the plea raised by the defendant, 
Tahad Ali, was well founded. Among the 
persons examined before the Revenue Oourt 
were Anwar Ullah, the elder brother of the 
plaintiff, who by that time had attained 
majority, and Muhammad Shakir. There 
were also receipts of rent produced before 
the Court. It was admitted by Anwar Ullah 
and Muhammad Shakir that the appellant 
Tahad Ali had all along been in possession 
as a tenant and had been regularly paying 
rent to the zemindars. Taking all the evi- 
dence into consideration, the learned Assis- 
tant Collector held, as stated above, that 
the relationship of landlord and tenant 
between the plaintiff and the defendant 
Tahad Ali was established. On receipt of 
this finding from the Revenue Court, the 
learned Munsif dismissed the suit. The 
plaintiff appealed. The lower Appellate 
Court says in its judgment that the chief 
point that had to be decided was whether 
defendant No. 1 was the tenant of the 
plaintiff. It reversed the finding of the 
Revenue Court on the ground that under 
the Muhammadan Law Musammat Rabia 
Bibi bad no right to execute a lease on 
behalf of her minor sons and that there- 
fore it was not binding on the plaintiff. It 
further held on the authcrity of the case in 
Panchanan Banerji v. Anant Prasad (1) 
that the lease having been executed by 
some of the co-sharers was not binding 

“upon the others also. In the result it allow- 
ed the appeal of the plaintiff and decree 
ed the suit. That decree of the lower Appel- 
late Court has been upheld by the learned 
Single Judge of this Court. 

The learned Counsel for the defeadante 
appellant has not contested the proposition 
of law that the mother of a Muhammadan 
infant is not entitled &s his de facto guare ° 
dian to alienate his property. He has urged 
that even if the perpetual lease granted by 
Musammat Rabia Bibi on her behalf as well 
as on behalf of her sons on October 6, 1925, 
be held to be invalid under the Muhamma- 


(1) (1932) A L J477; 140 Ind. Cas, 204; AI R 
1939 All 457; 54 A 738, 16 R D 409; Ind, Rul. (1938) 
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dan Law, that alone cannot entitle the 
plaintiff in the circumstances of this case’ to 
obtain decree for ejectment from the Civil 
Court. His contention is that the land having 
been settled with the defendant as an 
agricultural tenant, the relationship of 
landlord and tenant clearly existed and 
the Civil Court had no jurisdiction under 
the provisions of the Agra Tenancy Act 
to entertain the suit for ejectment. He 
bas, for the purposes of this argument, 
given up all claims under the perpetual 


. lease in question and has confined his 


arguments to the rights of the appellants 
as a tenant of these plots of agricultural 
land under the provisions of the Tenancy 
Act. It seems to us that this contention 
of the learned Counsel for the defendant- 
appellant is well-founded. That the plots 
in question are agricultural land is admitted 
on all hands. It is equally clear that 
they were settled with the appellant by 
all the co-sharers who were of age and on 
behalf of the minor co-sharers by their 
mother under whose protection and care 
they must have been living. The case is, 


_ therefore, clearly distinguishable from the 


case in Panchanan Banerji v. Anant Prasad 
(1), where the agent of one of three 
co-sharers, who were all sui juris, had 
settled the land with the defendant, Anant 
Prasad. The learned Counsel for the 
plaintiff-respondent has referred to the 
case in Mohammad Ejaz Husain v. Moham- 
mad Iftikhar Husain (2). That case in 
its turn follows the earlier decision of their 
Lordships in Imambandi v. Mutsadi (3), 
in which it was held that under the 
Muhammadan Law the mother has no 
power as defacto guardian of her infant 
children to alienate or charge their immov- 
able property. The transaction in question 
in that case was a sale. In Mohammad 
Ejaz Hussain v. Mohammad Iftikhar Husain” 
(2), the mother had referred certain disputes 
to arbitration and an award had been 
made as the regult of which property to 
which her minor son was entitled as an 
heir to his father had been distributed 
and shares had been given in it to others. 
Their Lordships observe at p. 10" of the 

(2) 7 Luck. 1; 136 Ind» Oas. 97; A I R 1932 P O 
76; 591 A 92;-9 O W N 180; Ind. Rul. (1982) P O 
49; 36 O W N 381; (1932) A LJ 199; 34 Bom. LR 
528; 55 O L J 15%; 62 ML J 410; 35 L W 430; 33 
PLR 403 (PO), 

(3) 45 I A 73; 47 Ind. Oas 513; AT R 1918 PO 
11; 45 0878; 35 M L J 422-16 A L J 800; 24 M L 
T 330; 28 QL J 409; 230 W N 50; 5P L W 276; 
a L R 1022, (1919) MW N'91; 9 L W 518 
(PO. 

*Page of T Luck.—{Ed.] 
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report: : 

“Tha award in this respect, when carried out, 
amounted to an alienation of the plaintiffs' sharea 
in that property, to which being infants they could 
not consent, and unless Faiyaz-un-nisa, their mother, 
had authority to act on their behalt and was 
competent to enter into the alleged arrangement 
by which the said alienation was effected, the infant 
plaintifs’ shares in the said property could not be 
affected.” | 

The contention of the learned Counsel 
for the plaintiff-respondent is that the 
settlement of the agricultural land, form- 
ing part of the zamindari property 
inherited by a Muhammadan widow and her 
minor son, with a tenant for agricultural 
purposes amounts to an alienation or 
transfer of the minor's interest in the 
immovable property. In our judgment 
that is a contention which cannot be 
accepted. The settlement of agricultural 
land within the zamindari belonging to a 
Muhammadan infant by his de facto guardian 
with tenants for agricultural purposes does 
not, in our opinion, come within the rule 
of Muhammadan Law laid down by their 
Lordships of the Privy Council in the 
eases mentioned above. If the contention 
of the learned Counsel were accepted, it 
would come to this that if a Muhammadan 
dies leaving a widow and an infanfson, the 
widow without obtaining a certificate of 
guardianship and obtaining the sanction 
of the Uourt cannot do any of the acts - 
which have to he done from day to day 
for the proper management of the property 
which she and her infant son have inherited 
from the deceased. Under the provisions 
of s. 265, Agra Tenancy Act, a lambardar 


in an undivided mahal is entitled 
in the absence .of any contract or 
usage to the contrary to collect rents 


and other dues, and where no such cone 
tract or usage exists and the lambardar is 
so entitled to collect rents, he is also entitled 
to settle and eject tenants. Now, there 
must be many undivided mahals in which 
there are co-sharers who are Muhammadan 
infants. In accordance with the provisions 
of a. 265 of the Tenancy Act. quoted above, 
any one who is a lambardar is entitled 
to settle tenants, even though he is not 
the de facto guardian or even” a relative 
of the minor Mubammadan cossharer. 


It is clear, therefore, that any person 
who is managing zamindari property 
belonging to a Muhammadan infant has 
the right to settle agricultural land with 
tenants and that acts of managemest do 
not amount to alienations or transfer ‘of the 
minor's proprietary interests, Any one whp 
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is looking after the estate of an infant 
must have the power in the course of the 
day to day management of the estate to do 
things which are necessary in the interests 
of the estate. Learned Counsel for the 
plaintiff-respondent has had to go to the 
length of arguing that the de fasto guar- 
dian of a Muhammadan infant has not the 
power even to arrange for the cultivation 
of his sir plots or to get his residential 
house repaired even though it may be in 
imminent danger of falling down. That in 
our opinion is not the law. We have ac- 
cordingly come to the conclusion that, 
although the perpetual lease executed in 
favour of the appellant is not binding on 
the plaintiff-respondent, the relationship of 
Jandlord and tenant has been established 
between the parties and that their righis 
and liabilities can be adjudicated upon by 
the Revenue Court alone. Reference may 
be made to the cases in Basdeo Narain v. 
Muhammad Yusuf (4) and Tapesar Singh v. 
Chhabi Ahir (5). It is true that these were 
eases of joint Hindu families in which the 
manager had given the perpetual lease, but 
that circumstance does not affect their 
applicabjlity to the case before us so far 
as the point under consideration is concern- 
ed, The only difference hetween those 
eases and the one before us lies in the 
grounds on which the perpetual lease is 
held to be ineffectual. The essential point 
is that even if the perpetual lease granted 
by the manager fails on the ground that 
the manager was not in the circumstances 
of the case entitled in law to grant it, the 
person in whose favour the lease had been 
executed can become the tenant of the in- 
fant zamindar within the meaning of the 
Tenancy Act, if the land is agricultural and 
he has been holding it as an agricultural 
tenant and has been paying rent. The 
facls found by the Assistant Oollector have 
not been controverted and are not denied 
and the lower Appellate Court upset the 
finding of the Assistant Oollector merely 
Wr the view thatit took of the Muhammadan 

aw. É 

It has begn urged by the learned Counsel 
for the plaintiff-respondent that as the 
defendant-appellant was relying on the 
perpetual lease in question, it is not open 
to him now to rely on his rights as a tenant 
of agricultural land. This contention also 
is not well-founded. Ifa person is claiming 

(4). 26 A L J®1313; 116 Ind. Cas. 491; A IR 1928 
All. 617; 51 A 285;12 RD 711;L R9A 321 Rev. 
Ind. Ral. (1929) All. 587. 


(5) A I-R 1933 All. 631; 146 Ind. Oas. 870; 17 R 
P 185; L R 14 A 230 Rey; 6R A 363. 
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a larger right, it is always open to him to 
plead in the alternative a smaller right also. 
That the smaller right was pleaded in this 
case is clear from the pleas taken in the 
written statement and from the fact that 
an issue as tothe existence of the relation- 
ship of landlord and tenant between the 
plaintiff and defendant was framed and 
referred to the Revenue Court for trial. 
The judgment of tha lower Appellate Court 
is entirely confined to a consideration of 
that very point. It is clear, therefore, that 
the appellant is not raising any new point 
which he had not raised in the Courts 
below. For the reasons given above, we 
allow this appeal and, setting aside the 
decree of this Court and of the lower Appel- 
late Court, restore that of the trial Court. 
The appellant shall have his costa in all 
the Courts. 
8. Appeal allowed. 


LAHORE HIGH COURT 
Criminal Appeal No. 241 of 1938 
June 16, 1938 
Tak OHAND AND Ram LALL, JJ. 
AHMAN AND OTAERB-—-UONVIOTS— 

ApPELLANTS 
versus 
EMPEROR— RESPONDENT 

Criminal trial—Evidence — Admissibility—Entry 
in daily diary of thana before recording of first 
information report — Admissibility in evidence— 
Penal Code (Act XLV of 1860), ss. 302, 307, 149— 
Evidence held showed doubt and accused keld entitled 
to benefit of doubt. 

An entry madeat the instance of 8 Sub-Inspector 
before the recording of the first information report, 
in the daily diary of the thana, mentioning the 
names of some of the accused alleged tohave been 
given to him by one of the persons alleged to have 
been assaulted and injured, is a part of the proceed- 
ings of the Police and is consequently inadmissible 


in evidence for any purpose in Court. 


Held, on facts of the case, after discussing the 
prosecution evidence that there was sufficient amount 
ofdoubt in the case and the accused who were 
charged under ss. 302 and 307 read with s. 149, 
Penal Code, were entitled to the benefit of doubt, 


Gr. A. from an order of the Sessions 
Judge, Gujranwala, dated February 14, 
1938. e 

Mr. Mukand Lal Puri, for the Appel- | 
lants. 

Mr. R. C. Soni, for the Advocate-General, 
for the Crown. 

Ram Lall, J.—Ahman, son of Khalas, 
Shahu, son of Fazal, Mohammad Din and 
Raja, son of Khushi have been gonvicted 
by the learned Sessions Judge of Gujran- 
wala (at Gujrat) on charges under ss. 302 
and 307, read with s. 149, Indian Penaj 
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Code and sentenced to transportation for 
life on the murder charge and two years’ 
rigorous imprisonment each on the attempt- 
ed murder charge. They have appealed 
through Mr. Mukand Lal Puri,and Mr. 
R. O. Soni has appeared in support ofthe 
conviction. Mr. Asadullah Khan has put 
in a petition under s. 439 asking for 
enhancement of the sentences to death. 
Orginally, ten persons were cited as 
accused before ihe Committing Magistrate, 
who discharged three of them, that is Ali 
and Roshan, sons of Mauju, and Salehon, 
son of Khalas. Seven persons were com- 
mitted tothe Court of the Sessions and 
one is said to be absconding still. Of 
these seven, the learned Judge convicted 
the four appellants and acquitted three. 
These three are Mirza, son of Khushi, 
Bahadur, son of Fazal and Muradi, son of 
Dina. The absconder is one Ajit Singh 
who is said to be intimately connected with 
the deceased inasmuch as they have been 
involved in criminal cases together before. 

The case forthe prosecutionis that on 
August 5, 1937, in the morning Shera 
deceased, Sai and Lala, P. Ws. were taking 
their buffaloes, from one of their deras to 
another. On the way, they had to pass the 
dera ofthe aceused and when they had 
passed it by a distance of about thbreé 
killas, the whole party of the accused 
armed with hatchets and dangs and Ajit 
Singh, with adangto which a chhuri was 
attached, set upon them. Tney inflicted 
a number of injuries on Shera and killed 
him. Sai, whoisa cousin of the deceased 
and Lala, a little boy of eight or nine, who 
isa servant of Sai and whose father isa 
tenant of Roshan, uncle of the deceased, 
fled, but Sai was overtaken and a number 
of simple injuries were inflicted on his 
person. The statements of two doctors 
who examined the body of the deceased 
and the person of Sai, respectively, indicate 
that all the injuries received by the two 
victims of this assault were contusions, 
that the injuries in the case of Shera 
deceased were serious, causing fracture 
of the skull and of the ribs, but all the 
19 injuries in the case of Sai wereesimple 
scratches or contusigns, none of them 
“having been caused with a sharp edged 
weapon. Itis stated thaton a Lue and 
cry, several witnesses turned up aud on 
seeing them, the assailants fled away. 
A message wassent to Salabat, the father 
of Shera deceased, who lodged the first 
information report at thana Phalia, a 
distance of 95 miles from the spot, at 
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11-30 a. m. The Sub-Inspector who is 
appgrently young and inexperienced, heard 
the story of Salabat, gave directions to 
the moharrir (head constable) to record a 
formal first information report and him- 
self immediately left for the scene of 
occurrence. In the first information report 
made by Salabat on information received 
by him from Sai and other witnesses, the 
names of eight culprits were mentioned, 
that is, Ajit Singh, absconder and the seven 
persons who were eventually tried by the 
learned Sessions Judge. Meanwhile, the 
Sub- Inspector commenced his investigation 
at the spotand statements of a number of 
prosecution witnessas were recorded on 
that and the following day. It appears that 
Sai in his statement to the Police recorde 
ed on August 5, 1937, implicated three per- 
sons whohadnot been sofar implicated 
in the first information report. These are 
Salehon, Roshan and Ali, who were 
discharged by the Committing Magis- 
trate, 

Rehman, P. W. No. 8, Lala P. W.No. 11, 
Khushi, P. W. No.12 and Maulu, P. W. 
No. 15 have appeared so far as the 
attack by eight culprits on Shera deceased 
is concerned and Malku, P. W. Na 9 and 
Sahibzada, P. W. No., 14 so far as the 
pursuit and attack on Sai is concerned. 
Tke first thing that is immediately noti- 
ceablein this. case is that every able- 
bodied member of the family of the 
accused has been implicated at one stage 
or other by the witnesses for the prosecu- 
tion. It appears from the statement of 
Salabat, the father of the deceased, that 
apparently the only male member of the 
family that was left out was a minor 
son of Dina. In Court the witnesses have 
omitted tomention the names of Ali, 
Roshan and Salehon, who were discharged 
by the Committing Magistrate at the request 
of the Police. Saihas denied that he gave 
the names of these three witnesses to the 
Police as having taken part in this 
occurrence and Mr: Soni, who has appeared 
on behalf of the Crown, has actually sug- 
gested thatthe Sub-Inspector in order to 
spoil the case for the Qrown deliberately 
introduced the names of these three persons 
though they were not mentioned by the 
witness whose statement he purported to” 
record. Beyond the fact that the Sub- 
Inspector left forthe scene of occurrence 
even before the first information report 
was recorded, no good reason has been. 
suggested to us why the Sub-Inspector 
should falsely introduce thase “names.e 
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The statement of Sai 
him on August 5, and has been proved 
by the defence as Ex.DB. If the Sub- 
Inspector wished to spoil the case for the 
Presecution he had better ways of doing so 
than by implicating three members of the 
family of the accused on his own initiative. 
It is significant that these persons were 
actually discharged by the Oommitting 
Magistrate and we are not prepared to hold 
tbat the Sub-Inspector acted in the manner 
and for the reason suggested by Mr. Soni. 

It is then argued that, when the Sub- 
Inspector left the thana before the first 
information report was recorded, he caused 
anentry to be made in the daily diary of 
the thana, and inthis, mentioned the names 
of six of the culprits alleged to have been 
given to him by Sai. It seems highly 
doubtful whether this statement is admis- 
sible’ at all. Mr. Puri argued that this 
should be treated as -a first information 
report in the case but we are unable to 
agree with this contention. To us it appears 
to be a part of the proceedings of the Police 
and therefore inadmissible as evidence . for 
any purpose in Court. In any case it appears 
to us that, if the Sab- Inspector was willing 
to deliberately exclude some of the calprits 
whose names had been mentioned, he 
would have equally done so in the state- 
menis of the alleged prosecution witnesses 
which he recorded on the 5th. The action 
of the Sub- Inspector in leaving the thana 
immediately appears to us to be rather due 
to the enthusiasm of a young and inexperi- 
enced officer and not to any mala fides on 
his part. Itcomes then to this that Sai, 
who is the chief prosecution witness, has 
deliberately given the names of ten culprits 
in his early statement, makingan addition 
of three tothe names given in the first 
information report, and thereby including 
every adult member of the family of the 
accused. We are not prepared to accept his 
explanation that this was done by the Sub- 
Inspector suo motu, and must hold there- 
fore that the statement of the witness is 
unreliable to this extent. 

The next important consideration, which 
affects the whole case, is that though the 
members of the party of the accused were 
said to be armed with hatchets and spears, 
there is no incised or penetrating wound 
either on the person of Shera or Sai, 
though nearly 40 injuries were inflicted on 
the two victims of this assault. It is doubt- 
ful whether, as suggested by Mr. Soni, the 
culprits deliberately used the blunt sides of 
their axes and spears» ‘here are cases in 


was recorded” by 
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whick the head and other vital parts are 
carefully avoided in orderto be able to 
urge eventually that the offence committed 
is not one of murder, but in this case the 
medical evidence discloses that serious in- 
juries on vital parts, namely the head and 
the chest, were delivered and it is difficult 
to see therefore why the business ends of 
axes and spears should deliberately not 
have been used. 

The next important consideration, which 
touches the whole case, is that the occur. 
rence took place early in the morning in 
the open fields at a time when a number 
of villagers would be doing husbandry work 
there. The assault must have taken consi- 
derable time, having regard to the number 
of injuries and the pursuit of Sai. It is 
peculiar thatin these circumstances wit- 
nesses who appeared in support of the case 
for the prosecution are either all interested 
in the complainants and against the accus- 
ed, or have been shown to have delibera- 
tely exaggerated their story. (The judge 
ment then discussed the evidence and pro- 
ceeded). It seems obvious that an inci- 
dent of the nature put forward by the prose- 
cution did take place. Butin view of the 
partisan character of the evidence, in view 
of the doubt regarding the very presence 
ofsome of the prosecution witnesses at the 
spot. in view of the fact that the witnesses 
implicated 11 men originally, of whom 
three were dropped by the Committing 
Magistrate, and in view of the fact that 
though they say that cutting and penetrat- 
ing weapons were carried, no such injury 
is found on the complainants, we consider 
we cannot say with any degree of reason- 
able certainty that the four appellants be- 
fore us actually took part in the occurrence 
which resulted in the death of Shera and 
injuries on Sai. In our opinion, there is 
not very much to distinguish between the 
case of the present appellants and that of 
those whom the learned Sessions Judge ac 
quitted. : 

In our opinion, there is sufficient amount 
of doubt in the case and giving the benefit 
of that doubt to the appellants, we accept 
their appeals, set aside the convictions and 
order their immediate release. 

D. Appeals allowed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1043 of 1937 
January 11, 1938 
Dair Sines, J. 
Firm ATTAR SINGH SANT SINGH — 
DEFENDANT - APPELLANT 
versus ` 
MUNICIPAL COMMITTEE, AMRITSAR— 
PLAINTIFF—RESPONDENT 

. Limitation Act (IX of 1908), Sch. I, Arts. 52, 96 
—Supplier of electric current issuing instruction to 
employee to double the meter reading of the defend- 
ant, due to defective meter—Employee, failing to 
carry out instruction with result that defendant was 
charged less—Suit against him for balance mot 
charged for or paid—Article applicable. 

The Municipal Committee, supplied electric cur- 
rent to the defendant, The voltage of the current 
supplied was 440 volts but the meter was one that 
reported only 220 volts. In order, therefore, to get 
a correct reading of the current supplied, the read- 
ing indicated by the meter should have been doubl- 
ed and the Committee issued instructions to their 
employees to double the reading ofthe meter by 
their Inspector before sending in the bill to the de- 
fendant. By some mistake or negligence on the 
part of the employees of the Committee, actual bills 
sent were only for the single reading without 
doubling the reading. When the mistake was dis- 
covered, the Committee sued for the balance of the bill 
not charged for or paid by the defendant : 

Held, that Art. 96, Limitation Act, could not apply 
to a case like the present wherethe mistake was 
not the mistake of the parties in contractual rela- 
tion or any money paid or property handed over 
because of a mistake but was due tothe mistake of 
the employees in not following the instructions of 
the Committee, if such existed, about doubling the 
reading of the meter. This sort of mistake was not 
covered by Art. 98 at all. The case, therefore, was 
covered by Art. 52. : 

.8. O. A from the decree of the Additional 
District Judge, Amritear, dated June 14, 
1937. ` 


Mr. Dina Nath Bhasin, for the Appellant. 
“Mr. D. R. Sawhney, for the Respondent. 
‘Judgment.—The facts of this case are 

that the plaintiff, the Municipal Commit» 
tee, Amritsar, supplied electric current to 
the defendant. The voltage of the current 
supplied was 440 volts but the meter was 
one that reported only 220 volts. In order 
therefore to get a correct reading of the 
current supplied the reading indicated by 
the meter shculd have been doubled, and 
according to the learned Counsel, for the 
respondent, the plaintiff issued instructions 
to their employees to double the reading of 
the meter by.their Inspector before sending 
in the bill to the defendant. By some mis- 
take or negligence on the part of the em- 
ployees of the plaintiff, actual bills sent were 
only for thesingle reading without doubling 
the reading. When the mistake was dis- 
covered, the plaintiff committee, sued for the 
balance of Rs. 1,757-15-3 not charged for or 


paid by the defendant. The defendant took 
various pleas which do not now concern us, 
but the main plea was that the suit was bar- 
red by limitation beyond three years from 
the date that the suit was brougat because 
the Article applicable was Art. 52, and 
Art. 96 which the plaintiff sought to apply 
had no application to the facts of the case. 
The learned trial Court held that Art. 52 
did apply and Art. 96, Limitation Act, did 
not apply and on that finding he decreed 
the plaintiff's suit for Rs. 340 only leaving 
the parties to bear their own costs, On 
appeal the learned District Judge held that 
Art. 96 applied and not Art. 52 and there- 
fore decreed the entire claim of the plaintiffs 
with costs throughout. 

The defendant has come in second appeal 
and the only question arising is whether 
Art. 52 or Art. 96 applied to the facts of this 
case. No*ruling directly in point has. been 
cited but the ruling coming nearest to the 
facts is Narumal Hirachand v. Nanumal 
Benarsidas !1) where it was held that 
Art. 52 applied and not Art. 96. The fol- 
lowing otber rulings were cited by the 
learned Counsel for the appellant, Ramiah 
& Co. v. Sadasiva Mudaliar & Bros (2) and 
Panna Lal Ghose v. Adjai Coal Co®, Ltd. (3). 
These rulings, however, were cited as showing 
that the learned District Judge has erred in 
relying on them, They do not appear to 
me to have any bearing on tbe present 
case. The learned Counsel for the respon- 
dent cited Tofa Lal Das v. Moinuddin 
Mirza (4) Madras Consolidated Suger & 
Spirit Factories, Ltd. v. William Sissmore 
Shaw (5) and Ganesh Prasad v. Jot Singh, 
87 Ind. Cas. 1017 (6) and Mitra’s Limita- 
tion and Prescription, pp. 1846 and 1347, 
The rulings do not throw any light on 
the question and the commentary also 
does not afford any great help. 

The scope of Art. 96 has never been very 
clearly defined but I am quite clear that it 
cannot apply to a case like the present. 
where the mistake was not the mistake of 
the parties in contractual relation or any’ 
money paid or property handed over be: 
cause of a mistake but was due to the 
mistake of the employees in mot following 
the instructions of the plaintif, if such 

(1) A I R 1933 Sind 32; 142 Ind. Oas. 470; 27S I; 
R 81; Ind. Rul. (1933) Sind 93. 

(2) 48 M 925; 91 Ind, Cas. 151;A IR 1925 Mad. 


1255; 49 M L J 228; 22 L W 341; (1923) M W N 688. 
(3) A I R 1927 Oal. 117; 101 Ind. Oas. 62; 31 OW 
N 82 


(4) 4 Pat, 448; 93 Ind. Cas, 129; AI R 1925 Pat, 
765;,7 P LT 431 . f 
: (5) 14M Ld 443, f 

(a A IR 1925 Oudh 718; 87 Ind, Ode, 1017, . 
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existed, about doubling the reading of the 
meter. This sort of mistake does not seem 
to me to be covered by Art. 96 at all, Were 
this so, it will be open for the plaintiff to 
sue for the price of goods sold on the 
ground thathe had instructed his clerk to 
send a demand, and by mistake, the clerk, 
had credited:a sum received to the wrong 
payee and therefore he was entitled to sue 
for the price of goods sold the right person 
on discovery of the mistake. In Narumal 
Hirachand v. Nanumal Benarsidas (1) 
however, a similar pleading was not allowed 
to prevail. I would, therefore, hold that 
the case is covered by Art. 52, that Art. 96 
has no application and I would accept the 
appeal and restore the decree of the trial 
Court for Rs. 340 only. In the circum- 
stances, the parties will bear their own 
| costs throughout. 


D. Appeal ĉccepied. 


BOMBAY HIGH COURT 
Criminal Revision Application No. 266 
of 1938 
November 2, 1938 
Broomrigup AND MAOKLIN, JJ. 
RAMESHWAR NARAYAN AGARWAL— 
APPLIOANT 
versus 
EMPEROR—Oprosits Party 

Criminal Procedure Code (Act V of 1898), ss. 133, 
137, 135—Nutsance—In determining whether final 
order under 8.137 is legal, Court is concerned only 
with evidence given at engquiry—Complaint for 
nuisance--Conditional order under s. 133 served— 
Burden of proving nuisance—Flour-mill causing 
vibrations and inconvenience to two neighbours— 
They only complaining—No evidence that nuisance 
was caused to any other person—Nuisance held not 
public nuisance—Order under s. 137, held not justi- 
fied—Even if nuisance was public nuisance, case 
was not of prohibiting mill but of regulating it. 

A Court in an enquiry on complaint for nuisance 
ie concerned only with the evidence which is 
given at the inquiry. Any information or ez parte 
statements on which the conditional orders were 
passed are not relevant forthe purpose of deter- 
mining whether the final order under s. 137, Crimi- 
nal Procedure Code, was a legal and proper one. 
Nor can a final order under s. 137, be legally 
based on the result of a local inspection by the 
Magistrate. Raimohan Karmakar v. Emperor (1) 
and hae v.Tara Singh (2), relied on. [p. 512, 
col. 1, 

A person against whom the conditional order is 
made and who is required to show cause against 
the same has only to show cause in respect of the 
matters complained of, and the complainant has to 
make out a prima facte case, that is to say, he has 
to produce befere the Court legal evidence as in a 
summons case which would justify a finding that 
what is tomplained of amounts to a public nuisance, 
The burden of proof is not on the person served 
with conditiond] order, | 
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A flour-mill caused vibrations to thé premises of 
two neighbours and caused them inconvenience and 
they alone filed complaint regarding nuisance. 
There was no evidence toshow that similar nuisance 
or inconvenience or injury to health or physical 
comfort was caused to anybody else by the mill: 

Held, that the working of. the mill engine did 
not amount to a public nuisance. Any damage or 
inconvenience caused to the complainants’ premises 
by the working of the engine must be regarded as 
a private nuisance and order under s, 137, Orimi- 
nal Procedure Code, was not justified : 

Held, further that even if persons other than 
complainants were injured in their health or physical 
comfort by this flour mill, estill it was not a case 
for prohibiting the flour mill but for regulating it 
in some way. Emperor v. Raghunandan Prasad (3) 
relied on. [p. 574, col. 1.] 

Or. R. App. against the order of the 
Sessions Judge, Nasik. 

Messrs. G. C. O'Gorman and T. N. 
Walavalkar, for the Applicant. 

Messrs. S. A. Desai and V. H. Kamat, 
for the Opponents (Complainants). 

Mr. P. B. Shingne, Government Pleader, 


for the Crown. 


Broomfield, J.—This is an application to 
revise an order made under s. 137, Criminal 
Procedure Oode, making absolute an order 
previously made under s. 133 by which 
the applicant was directed to close a 
flour mill erected by him on his premises 
in Malegaon Camp. In this revision-applica- 
tion two points have been taken, first, 
that there is no legal evidence of the 
existence of a public nuisance, or to cite 
the relevant language of s. 133, no legal evi- 
dence that the conduct of the applicant's 
trade, that is to say this flour mill, is 
injurious to the health or physical comfort 
of the community. The second point is 
that even assuming that a public-nuisance 
within the meaning of s. 133 be held to 
be proved, it is not a case for prohibit- 
ing the use of the flour mill but for regulat- 
ing it, and s. 133 permits an order regulating 
the conduct of any trade held to be offensive 
in such manner as the Court may direct. 
The proceedings were started by two 
complaints made on Aprib 15 and 16, 
1937, by Uttamchand and Balkishan, the 
owners of the premises immediately 
adjoining the flour mill on the west and 
the south. The Magistrate sent these 
complaints to the Police for inquiry and 
the Police reported that the working of the 
engine caused the walis of the complainants’ 
houses to shake and that there was likelihood 
of danger. After this the preliminary 
order was issued under s. 133. Rameshwar, 
who is the owner of the flour mill and the 
applicant before us, asked for time in order 
that he might obtain legal advice and in 


, 
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the meantime undertook to see that the 
working of the mill did not endanger the 
surrounding walls or buildings in the 
vicinity. On May 21, 1937, he put in a 
written statement in which he gaid that 
the.complaints were untrue and that the 
cracks in the walls of Uttamchand's and 
Balkishan’s houses were due to other causes 
then the vibrations caused by his engine. 
On May 24, 1937, Tarachand, a brother of 
Uttamchand who made the original com- 
plaint, put in a further application complain- 
ing of the discomfort due to the working of 
the engine, and on June 30, 1937, the 
Magistrate after making a local inspection 
ordered that the engine should be stopped. 
Rameshwar then applied to this Court for 
revision of this order but his application 
was dismissed as premature. On Novem- 
ber 1, 1937, summonses were issued to 
the parties and the formal inquiry began 
on November 13, 1937. After recording 
evidence, the successcr of the Magistrate 
who had made the original order, made 
the order for the closing of the mill 
absolute on April 4, 1938. It is this order 
which is sought to be revised. The Sessions 
Judge of Nasik was first approached, but 
he declined to interfere. 
- The first point to be borne in mind is that 
we are only concerned with the evidence 
which was given at the inquiry. Any 
information orez prate statements on which 
the conditional orders were passed are not 
relevant for the purpose of determining 
whether the final order was a legal and 
proper one: see Raimohan Karmakar v. 
Emperor (1). Nor can a final order under 
s. 137 be legally based on the result of a 
local inspection by the Magistrate. One of 
the witnesses examined was the Assistant 
Engineer, Malegaon. He was asked to 
submit a report at the suggestion of, 
Rameshwar and he was called to prove 
his report and to give further evidence. It 
appears from his report that he examined 
one of the.adjeining houses which he calls 
the house of Agarwal, That is merely the 
surname, but we are informed that it was 
Uttamchand’s house which was examined, 
The Enginer referred to cracks in the 
copings of the parpet walls on the tarrace 
of this house and also in the plaster of the 
walls on the ground floor. according to his 
opinion all these cracks were due to natural 
causes, namely to “temperature,” settlement 
and shriakage, but this opinion was to 
some extent qualified by a further statement 


(i) 44 O 61; 35 Ind, Cas. 969; AIR 1917 Cal 
Q07; 17 Or. L'd 409; 20 0 W N 1171. 


RAMESHWAR NARAYAN AGARWAL v. EMPAROR (BOM) 


18016 


that dhe cracks were “apparently due to 
natural causes and not solely to the vibrations 
of the engine.” Inthe concluding paragraph 
it was pointed out that the main pulley 
was not running in one vertical plane 
owing.to the fact that tne pin on the main 
axle was slightly loose; and if this defect 
was remedied, in the Engineer's opinion, 
the slight vibration which he observed in 
the adjoining house would be still further 
reduced. When called as a witness, the 
Engineer stated that the result of his 
inspection was embodied in his report. He 
also referred to the fact that the engine 
would not start properly at first and 
until it started there was dense smoke in 
the engine room. When it started there 
was no smoke. He stated that in his 
opinion the working of the engine “would 
not go to enhance the danger to the walle 
of the neighbouring houses.” Not a single 
question was put to this witness by way 
of crcss-examination. 

The Police Sub-Inspector to whom the 
original complaints of Uttamchand and 
Balkishan had been seut for report was 
also examined as a witness. He also 
stated that the engine would nog start at 
once and emitted a lot of smoke, in 
consequence of which he was not able to` 
sit in the engine room and had to go 
out. But hə stated that he was unable 
to say 
to the inhabitants of the neighbourhood. 
He inspected the houses of Uttamchand 
and Balkishan and found that the walls 
were shaking owing to the vibrations of 
the engine and there were cracks in the 
upper masonry walls of these two houses, 
and that was why he reported to the 
Magistrate that there was likelihood of 
danger occurring to the neighbouring 
houses of Uttamchand and Balkishan. 
He stated in cross-examination that the 
cracks in the building “might have been 
due to vibrations or shocks.” The panchnama 
which was drawn up by this witness at 
the time of his inspection has been put 
on record. It refers only to the two houses 
of the immediate neighbours, Wttamchand 
and Baikishan, and gives details of the 
cracks found in them, which were in the 
ground floor walls and the parapet coping 
of the roof terrace. The panchnama 
further refers to the fact that when the mill 
was set working the southerly wall, which it 
appears is a patty wall between the house of 
Uttamchand and the premises in which the 
mill’is situated, was found to-be shakin 
and gunny begs kept.close to the wall were 


that the smoke was troublesome . 
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alsoshaking. One of the panchas who signed 
this panchnama was examined as a 
witness, Rascolbeg Liibeg. In his evi- 
‘dence he refers only to Uttamchand’s house 
and states that “everything inside the 
‘house was shaking due to the shocks from 
the engine working” and that there were 
cracks inthe wall. One of the complainants, 
‘Balkishan, was aiso examined. The house 
belonging to him which adjoins the flour 
‘millis used as a store. It is an old builde 
ing. Balkishan says that the walls are 
cracked owing to the vibrations caused by 
the engine; and that Uttamchand’s house 
has also sffered from cracks; and he also 
makes this statement: “It (i. e. the flour 
mill) isa nuisance because of the sound 
and smoke from the engine.” That is all 
he says on that point. He gives no details 
“at all. He does not say to whont the noise 
and smoke are a nuisance, whether to him- 
self only or to’ other persons, ‘There is no- 
thing about noise and smoke in the original 
complaints. Balkishan is the only one of the 
complainants who has been examined as a 
witness. No other people from the locality 
have been called except one or two who 
were examined as witnesses for the owner 
of the flour mill and who depose that no 
nuisance is caused by it. The Magistrate 
who made the final order inspected the 
place on April 1, 1938, and in the course 
‘of his notes of inspection he has stated: 
“The vibrations are felt in the house of Tara- 
chand (i. e. the same as the house of Uttamchand) 
though rather mildly. Went upstairs also in com- 


pany of the Pleaders and found cracks in the 
masonry work of the terraces.” 


He has also stated that one of the com- 
plainants complained that the engine was 
deliberately worked slowly, so a litter who 
was present was asked to work the engine. 
After which the Magistrate noted that “the 
shocks are felt now more vividly.” The 
last point noted is “the noise from the 
chimney, another nuisance’. Except for 
the fact that the learned Counsel for the 
opponents relied on these inspection notes, 
it would have been hardly necessary to say 
that they are. not evidence inthe case, I 
have already referred to one case bearing 
on that point: Raimohan Karmakar v. Em- 
peror (1), Bhoora v. Tara Singh (2) is 
another case. At the conclusion of his judg- 
ment the Magistrate says; 

“I know and. the opponent rightly says that ina 
number Of cities, many a flour mill works in popu- 
lated -areas and yet nobody complains of any injury 
to anyone. But here the trouble is peculiarly nasty, 
The vibrations, however indistinct, they are felt at 
_%2) 49 A 210799 Ind. Oge, 415; A 181927 All 
267; 28 Or. Ju J 159; 25 A LJ 155, 
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different times by different persons who visit the 
premises are enough to destroy one’s peace of mind 
and are surely a constant source of discomfort to 
the neighbouring house owners and their families.” 

Further on. he says: 

“One is sure to lose one's head by the constant 
thumping of the ground and the ceaseless dinning 
into ears of the rattling noise the engine makes 
while at work. The annoyance therefore riot for 
any limited period, but all day long as the mill 
works is real and simply unbearable. The noise 
the chimney makes and the smoke the engine 
emits, due to some defect in the pulley, the flour 
dust can as well be added to the list of mental 
worries of the neighbours .... To my mind itis 
a veritable nuisance in this part of the locality.” 

The Sessicns Judge in his judgment has 
repeated these remarks of the Magistrate 
and in discussing the objection that the 
original complaints only mention vibrations 
and said nothing about noise or smoke, 
observes that there was also a Police report 
on which the Magistrate acted. The Police 
report itself does not appear to be on record. 
But ‘I have referred to the evidence of 
the Police Officer and the panchnama from 
which it is sufficiently clear that there was 
no report of a public nuisance at all, but 
merely of a nuisance, if any, to the two 
immediate neighbours, Uvtamchand and 
Balkishan. The Sessions Judge has also 
mentioned the fact that a number of other 
people in the neighbourhood had com- 
plained about the flour mill. This complaint 
is not on the record but is among the 
papers of the case. It purports to have been 
signed by fourteen people and states in 
general terms that extreme annoyance is 
caused tothem by this engine. Apparently 
this petition was sent to the Collector and 
forwarded by him to the Magisurate for 
inquiry. He received it while the prelimi- 
nary proceedings under Oh. X were going 
on. It does not appear that the condiuonal 
orders under s. 133 were based upon it. 
‘But even if they nud been, this petition or 
complaint, which has not been proved in 
any way, is no evidence against the present 
applicant and cannot be comsidered for the 
purpose of justifying the Magistrate's final 
order. { have already referred to the mate» 
rial evar in the case, and in my opinion 
itis perfectly clear thaj the legal evidence 
which has been produced does not justify 
the finding that the working of the flour 
mill engine amounts to a public nuisance. 
In view of the evidence given by the Assis- 
tant Engineer, wno is a perfectly indepens 
dent and impartial witness, it can nardly 
be said that there is a very strong case of 
anuisance caused even to the immediate 
neighbours, Uttachand and Balkishan. 
But in any case any damage or inconvenj- 
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epco that may be caused to their premises 
“by the working of the engine must be 
regarded asa private nuisance which may 
perhaps justify civil action on their part. If 
the applicant wishes to avoid the danger of 
civil proceedings, he would be well advised 
‘to remedy the defects which have been 
“ pointed out in the evidence of the Assistant 
Engineer and to doeverything possible to 
. minimize the vibration. But that ie not a 
matter with which the Oourt is concerned 
in these proceedings. The nuisance, if any, 
caused to Uttamchand and Balkishan owing 
to the vibration of the engine could not 
‘possibly justify an order under s. 137, 
Oriminal Procedure Code since there is no 
evidence whatever to suggest that any simi- 
-lar nuisance or inconvenience is caused to 
. anybody else. , 


As regards the alleged nuisance from the 
noise and smoke, there is merely the vague 
statement of the witness Balkisnan to which 

.1 have already referred. That solitary piece 
of evidence which does not even purport 
tc say that the nuisance in question isa 
public one obviously cannot justify the 
finding of the Magistrate in this connection. 
It was argued that under s. 135, the person 
against whom the conditional order 1s made 
is required to show cause against the same, 
and it was suggested that the burden of 
proof is on him, This, however, is nota 
Correct statement of the position, In the 
first place, he has only to show cause in res- 
-pect of the matters complained of, and as 
í have pointed out, the original complaints 
mention nothing but that the vibration 
has affected the nouses of Uttamchand and 
Balkishan. But, apart from that, s. 137, 
provides thatthe Magistrate has to take 
evidence asin a summons case. That means 
that the complainant has to make out a 
prima facie case, that is tosay, he has to 
produce before the Court legal evidence 
which would justify a finding that what is 
complained of Amounts toa public nuisance. 
We think, therefore, that on the evidence no 
order under Ch, X, was justified. 


e 

That being so, the second point which has 
been taken in this revision application does 
not really arise. Had the evidence shown 
satistactorily that persons other than the 
two immediate neighbours were injured in 
their health or pnysical comfort by this 
flour mil, we snould still have been of the 
opinion that it was not a case for prohibit- 
ing the flour mill but for regulating itin 
some way. In Emperor Vv. Kaghunandan 
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Prasad (3), the facts found on proper evi- 
dence were thatthe noise made by the 
factory engine was such as to be a serious 
nuisance tothe neighbours, meaning theres 
by a considerable number of people living 
in the neighbourhood, preventing them from 
sleeping at night and concentrating on. 
their work during the day. Nevertheless 
it was held that though it amounted to a 
public nuisance justifying the application 
of s. 133, the proper order to make was, 


“not that the factory should be closed, but 


that the working of the engine should be 
forbidden between the hours, 9.P. m. to 
5 A.M. In thepresent case, however, there is 
no proof that the noise is 80 excessive as 
to amount toa public nuisance or that the 
hours of working arein any way unreason- 
able, and no action under the Oriminal 
Procedure Code can be taken. These sec- 
tions relate to the existing state of affairs 
and not tothe possibility of future results. 
Assuming that a nuisance might be caused 
in future, as was suggested, that must be 


eft to be dealt with if and when occasion 


arises. For these reasons we hold that the 
Magistrate's orders of June 30, 1937, and 
April 4, 1938, which were confirmed by the 
Sessions Judge on June 4, 1938, must be 
set aside. < . 

S. Order set aside. 

(3) 53 A 706; 136 Ind. Oas. 621; A I R1931 All, 
433; (1931) Or. Oas. 705; 33 Or, L J 331; (1931) A D 
J912; L R 12 A 108 Cr; Ind, Rul, (1932) All, 237. 





ALLAHABAD HIGH COURT 
Givil Revision Application No. 72 of 
19 


September 26, 1938 
Motta, J. 
_ SALIG RAM—DEFENDANT— 
APPLIOANT : 
versus 
JUMNA SAHAL—PLAINTIPE— |, 


OrposiTs PARTY 

Civil Procedure Code (Act V of 1908), O. V, 7.17 
—Process-server being told that defendant had gone 
out and was expected to return in the evening—No 
step to find defendant taken—-Copy of summons 
affixed to door of defendant's house*-Summons, tf 
properly served. 

Where in a case no step was taken by the pro- 
cess-server to find the defendant at all, and he pro- 
ceeded to affix a copy of the summons to the door 
of the defendant's house merely upon being told that 
the defendant had gone outto the city on some 
business and was expected to return in thé evening, 
it cannot be reasonably said in these’ cir- 
cumstances, that the serving officer had „used all 
due nd reasonable diligence to find the defendant 
before affixing a copy of the summopa tó the door of 
the defendanta house, The summong cannot, theres 


AN 
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fore, be said to have been duly served as regulred 
by O. V, r.17, Civil Procedure Code, i 

`O. R. App. against an order of the 
Small Cause Court Judge, Oawnpore, dated 
July 17, 1937. 

Messrs. I. B. Banerji and J. R. Bhatt, for 
the Applicant. 

Mr. Babu Ram Awasthi, for the Opposite 
Party. 

„Order.—This is an application in re- 
vision which arises out of a suit in the 
Court of Small Causes at Oawnpore. The 
relevant facts may shortly be stated as 
follows: The suit was instituted by the 
opposite party Jumna Sahai on August 13, 
1936. It was a claim for arrears of pay. 
August 26, 1°36, was fixed by the Court 
for final hearing. A summons was issued to 
the defendant, who is the applicant in this 
Court, on August 14, 1936. The ,process- 
server of the Court who was entrusted with 
the service of the summons proceeded to 
the applicant's house on August 15, and 
affixed a copy of the summons to the door 
of the house. It may be noted here that the 
process-server himself was not in a position 
to know where the applicant's house was 
Situated, hut he was accompanied by an 
agent of the opposite party, who pointed 
out a house to him-as the house of the 
applicant. From the report of the process- 
server as to the circumstances in which he 
affixed the summons to the house, it appears 
that hefwas told by two persons of the 
locality named Har Prasad and Dwarka 
Prasad that the applicant had gone to the 
city and was expected to return in. the 
evening. Now the rules laid down in the 
Oivil Procedure Uode, which should govern 
the service of a summons upon defendant 
are to be found in O. V, rr. 15, 16 and 17. 
The last named rule, which is relevant to 
the present case, runs as follows: 

“Where the defendant or his agent or such other 
person. as aforesaid refuses to -sign the acknow- 
edgment or where the serving officer, after using 
all due and reasonable diligence, cannot find the 
defendant and there is no agent empowered to 
accept service of the summons on his behalf, nor 
any other person present on whom service can be 


made, the serving officer shall affix a copy of the 
summons on the auter door _ 


It is clear from this rule that the proce- 
dure of affixing a copy of the summons to 
the outer door of a defendant's house can 
come into operation only when certain con- 
ditions have been fulfilled, one of them 
being that the.serving officer has used all 
due ard reasonable diligence and has yet 
failed to find the defendant. In the present 
case it is admitted that no step was taken 


"by the procesèeserver to‘ind the defendant 


. 
. 
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at all, and that he preceeded to affix a copy 
of the summons to the door of the appli- 
cant’s house merely upon being told thatthe 
applicant’s had gone out to the city on some 
business and was expected to return in the 
evening. It cannot be reasonably suggested, 
in these circumstances, that the serving 
officer had used all due and reasonable dili- 
gence to find the defendant before affixing 
a copy of the summons to the door of the 
Applicant's “house. On August 19, 1936, 
the process-server’s report was presumably 
considered by the Court, and the affixation 
of the summons to the applicant's house in 
the circumstances mentioned above was 
held by the Court to be sufficient service. 
The case was taken up on August 26, 
1936, and the applicant being absent, the 
Court proceeded immediatety to pass an ex 
parte decree against him. It appears that 
this decree was put into execution and a 
notice was issued to the applicant to show 
cause why he should not be arrested and 
put in civil confinement. This notice was 
served on the applicant on March 29, 
1937. He then made an application on 
April 9, 1937, for setting aside the ex parte > 
decree passed against him. This application 
has been rejected by the learned Small 
Cause Court Judge on the ground that it 
was barred by time. Hence the present 
application in revision. 

Itis argued on behalf of the applicant 
that the lower Court erred in holding that 
the application for setting aside the final 
decree was barred by time because the 
applicant had knowledge of the ex parte 
decree much more than 50 days before the 
date on which it was made. The provision 
in the Limitation Act governing an appli- 
cation by a defendant for an order to set 
aside a decree passed ex parte is to be 
found in Art. 164 of Sch. I to the Act. 
According to that Article the date from 
which the 30 days’ period of limitation 
begins to run is the date of he decree or 
where the summons was not duly served, 
when the applicant has knowledge of the 
decree. According to the applicant, he 
Obtained Knowledge of the decree only on 
March 29, 1937, when a fotice was served 
upon him asking him to show cause why 
he should not be arrested in execution of 
the decree. This allegation of the applicant 
was supported by an affidavit made by him 
in the lower Court. The argument pn his 
behalf is that limitation began t run in 
the present case not earlier than March 29, 
1937, and hence the application for setting 
aside the ex parte decree which was made 
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on April 9, 1937, was well within time. It 
is contended that the applicant is entitled 
to claim that limitation began to run 
only from the date on which he obtained 
knowledge of the decree because the sum- 
mons of the suit in which the decree 
was passed was not duly served upon 
him as required by O. V, r. 17. These 
points were apparently urged by the appli- 
cant also in the lower Court, and the order 
by which the learned Small Cause Court 
Judge dismissed the application for setting 
aside the ex parte decree runs as follows: 
“The applicant was served sufficiently. I am not 


prepared to believe that he could not get informa-. 


tion of the case of the date of hearing for such & 
long time. The report of the process-server shows 
that the summons was affixed to applicant's 
house which was open, because he was reported to 
have gone out into the town. The decree was put 
into execution and notice of that was also issued 
to the applicant. I hold that the application is 
barred by time. I reject it with costs to the op- 


posite party.” 

The applicant's contention is that the 
learned Small Cause Court Judge had no 
material before him upon which he could 
_ arrive at the conclusion that the applicant 

had obtained knowledge of the decree long 
before March 29, 1937, the date fixed by 
the applicant as the date on which he 
obtained Knowledge of the decree. It is 
atgued that the applicant had definitely 
stated in his application that he obtained 
knowledge of the decree on March 29, 
1937, and that allegation was supported by 
an affidavit which had not been contradicted 
by the other side. In these circumstances, 
the learned Smali Oause Oonrt Judge 
was not justified in arriving at the conclu- 
sion that the applicant had knowledge of 
the decree at some prior date witnout nav- 
ing any material or evidence of any kind to 
support that conciusion. On behalf of the 
opposite party it has been argued that the 
matter was entirely within the discretion 
of the learned Small Oausea Court Judge, 
and if upon the circumstances of the case 
he arrived at the conclusion that the appli- 
cant must have had knowledge of the 
decree long before the date fixed by him, 
there can be no reason for interfefeace in 
revision. 

Upon a careful consideration of the argu- 
ments on both sides and of the order passed 
by the learned Small Cause Court Judge, {L 
find that the applicant's contention is sound 
and must prevail. 
in which the ex parte decree was passed 
was not duly served as required by O.V, 
r-17. That is tomy mind perfectly clear. 
It necessarily follows that the limitation 
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for an application for setting aside that 
decree commenced to run only from the 
date on which the applicant obtained know- 
ledge of the decree, Now the applicant 
alleged that he obtained knowledge of the 

decree on Marco 29, 1937, and supported 
that allegation by an affidavit which was 
not contradicted by the other side. In these 
circumstances, I fail to see how the learned 
Smali Cause Oourt Judge arrived at the 
conclusion that the applicant must have 
had knowledge of the decree long before the 
date fixed by him. lt appears to me that 
there was a confusion in the mind of the 
learned Small Cause Court Judge between 
knowledge of the date of hearing and know- 
ledge cf the decree. For the purposes of 
limitation he had to consider whether the 
applicant could have had knowledge of the 
decree betore the date fixed by him. As I 
have stated above, he considered that ques- 
tion andin my opinion, arrived at a con- 
clusion which is not supported by any 
circumstances or other material on the 
record. Inhis order rejecting the applica- 
tion, the learned Small Uause Court Judge 
bas, however, observed that he was not pre- 
pared to believe that the applicant could 
not get any knowledge of the case or of the 
date of hearing for such a long time. In 
view ofthe fact that the suit was institu- 
ted on August 13, 1936, and was fixed for 
final hearing on August 26, 1936, [ find. 
it diflicult to understand how the expres- 

sion “for such a long time’ used by the 
learned Judge could be justified. In any 
view of the case, 1 think that the learned 
Small Cause Oourt Judge has exercised nis 
discretion arbitrarily in this case, and his 
order rejecting the application tor setting 
aside the decree must be set aside. L there- 
fore allow this application in revision and 
setting aside toat order, direct that the suit 
shall ve restored to its original Number and 
shall be heard and decided in accordance 
with the law. Tue applicant shall have his 
costs in this Court. 

8. _ Application allowed. 


CALCUTTA HIGH COURT 
Oriminal Appeal No. 330 of 1937 
February 19, 1938 
HENDERSON AND KHUNDKAR, JJ. 
MOBARAK ALI SHAIK AND OTHERS 

— APPELLANTS” . 
versus 
HMPEROR—OpposItg, Party 


Criminal Procedure Cade (Act V“of 1898), sa. 162, 
172—Police diary containing abstrdct statements of 
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witnesses, ascertained as a result of questioning—W he- 
ther can be used by accused as one under s. 1629. ° 

If a Police diary purported to be kept under s.172, 
Oriminal Procedure Code, does not contain any state- 
ment by any witness, but contains only brief. records 
of what the investigating officer saw when he arrived 
at the spot, and of information which he ascertained 
asa result of questioning several people, the accused 
is not entitled to use it in the manner provided by 
s. 162. Emperor v. Karimuddi (3), followed. Mafi- 
gaddi v. Emperor (1) and Sadhu Shaik v. Emperor (2), 
explained. 


Messrs B C. Chatterji. S. C Talukdar 
and G. B. Mukherjee, for the Appellants. 

Mr. D. N. Bhattacharjee, for the Crown. 

Khundkar, J.—This is an appeal by 
eleven persons against their convictions 
and sentences in a trial held bv an Assistant 
Sessions Judge with the aid of a jury. 
They were found guilty of offences under 
the following sections of the Penal Code: 
the appellant Mobarak Ali under s. 148 
“and the second part of s. 804; the 
appellant Oresh Ali under ss. 148 and 
a and the remaining appellants under 
s. 148. 


The case for the prosecution was that 
there had heen a long-standing feud bet- 
ween two parties, one headed by the 
appellant Mobarak Ali, and the other hy 
one Khairuddin, and. that in consequence 
of this, an occurrence took place in which 
Mobarak Alis party were the aggressors. 
It is alleged that early in the morning of 
December 22 Khairuddin was sitting iu 
his baithakkhana in company with the 
deceased Barshed, one Himmat Ali and 
certain others, when the appellants came 
up armed with weapons which included 
spears. One Muhammad Ali, who wasin 
the appellant’s party, urged his associates 
to do away with Khairuddin. The 
deceased Barshed intervened, whereupon 
Muhammad Ali ordered his companions to 
assault him. The appellant Mobarak 
hurled a spear which struck Barshed in the 
throat causing almost instantaneous death. 
The appellants attacked the men of 
Khairuddin's party causing injuries to a 
number of them. One of these was Himmat 
Ali who was struck on the arm with a 
fishing spear thrown by Oresh Ali. The 
appellants ‘then fied. One Borhan, who 
was an eye-witness, was deputed to lay 
information with the Police. He pro- 
ceeded to the Uluberia thana where he 
arrived at abont 9-30 a. m. But the 
Assistant Sub-Inspector who was in charge 
of the station erefused to record hisinforma- 
tion and drove him away. Borhan then 
sought the assistance of a‘Muktear ‘who 
dwafted an account of the occurrence, 
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Armed with this, Borhan went again to 
the Police Station, where after some delay 
the document was accepted as a First 
Information Report. It would appear 
that earlier that morning at about 8 o'clock, 
the appellant Mobarak Ali had also made a 
complaint which was recorded in the 
general diarv and which was to the effect 
that people of the complainant’s party were 
contemplating some mischief. Ths case for 
the defence was that an occurrence took 
place, not at the baithakkhana. of Khairud- 
din, but at the houses of Oresh Ali and one 
Ainuddin where an attack was launched 
by people of the complainant's party, and 
them, a 
man called Pada Nausher, struck the 
deceased accidentally. Asregards Mobarak 
it was contended that he was not there at 
all. he having gone to the Police Station to 
make his complaint. f 

The charge to the jary is not very 
happily constructed. It is disjointed in 
expression, and is marked by unnecessary 
repetition of the evidence. But whether it 
contains misdirections, such as would 
necessitate a new trial, is another matter. 
On behalf of the appellants several points 
havə been taken. It was contended that 
the learned Judge had failed to draw the 
jury's attention to materials which would 
show, firstly, that the injury to the deceased 
could not have been caused by the spear 
which was produced at the trial, and 
secondly, that the affray took place at the 
homesteads of Oresh Ali and Ainuddin. 
Upon examining the summing-up we find 
that the learned Judge has reminded the 
jury of the medical evidence and has asked 
them to consider whether the injury on 
Barshed was caused by the spear. which 
was exhibited, or by another of a different 
size. The learned Judge has also drawn 
the jury's attention to what the Investigat- 
ing Officer saw for himself when he 
atrived at the spot, including the condi- 
tion and appearances of things _ in the 
homesteads of Oresh Ali and Ainuddin. 
It was next urged that the Judge should 
have pointed out to the jury, that although 
the comthon object of the unlawful assemb- 
ly was stated to be to asfault on Khairuddin, 
that witness bimself in his statement to the 
Committing Magistrate omitted to say that 
the primary object of the accused was to 
attack him. This fact is, however, specifical- 
ly referred to, and in our judgment, the 
learned Judge’s comment with regurd to it 
was quite sufficient. It was next contended 
that certain discrepancies in the evidence 
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regarding the position in which Barshed’s 
dead body was lying were not pointed 
out. The Judge has, however, adverted to 
these discrepancies, and we donot think 
the jury could possibly have lost sight of 
them. 

The point most strenuously argued on 
behalf of the appellants concerns the 
learned Judge's refusal to allow the defence 
Pleader to ercas-examine the Investigating 
Officer and P. W. No, 16 upon certain state- 
ments made to the former during the in- 
vestigation. It is contended that the 
learned Judge disaliowed questions which 
the defence had a right to put under the 
proviso to s. 162, Criminal Procedure Code. 
In Mafizaddi v. Emperor (1) and Sadhu 
Shaik v. Emperor (2) it was held that the 
fact that statements made during Police 
investigation were recorded in the diary 
kept under s.172 of the Oode, would not 
take them out of the operation of the 
provisoto s.162. These decisions are an 
authority for the proposition that once a 
statement made by a witness to a Police 
Officer is reduced to writing, no matter 
where, it becomes a statement recorded 
under s.161. In Emperor v. Karimuddt 
(3) it was laid down, however, that where 
what was recorded was not a statement in 
the ordinary sense, but an abstract of 
statements made by several witnesses 
which the Police Officer had boiled down 
into a statement of his own, the defence 
would not be entitled to use it in the 
manner provided by s. 162, In this case 
we have considered it desirable to call 
for the Police diaries in order to see for 
ourselves what was actually recorded. 
Upon inspecting them we find that they 
purport to be diaries kept under s. 172, 
and that they donot contain any statement 
by any witness, but are only brief records 
of what the Investigating Officer saw whet 
he arrived atthe spot, and of information 
which he ascertained asa result of ques- 
tioning several people. In our judgment 
the rule enunciated in Emperor v. 
Karimuddi (3) applies to the circumstances 
of the present case, and we must hold that 
the learned Judge was right in disallowing 
the questions which the defence Pleader 
desired to put. 

It remains to consider one other question 

(1) 310 W N 940; 104 Ind, Oas. 245; AIR 1927 
Cal, 644; 28 Cr. L J 805; 450 L J 561. 

(2) 32.0 W N 280; 109 Ind. Oas, 355; A I R 1928 Oal. 
280: 29 OL J 531. i 

(3)36 C W N 106; 139 Ind. Oas. 245; A I R 1932 
Oal. 375; (1932)0r. Oas. $318; 33 Or. L} J 625;} Ind. 
Rul. (1932) Oel. 592. 
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whigh relates tothe defence of the appel- 
The learned Judge 
in dealing with the contention that 
Mobarak Ali was at the Police Station at 8 
o'clock that morning has put the matter as 


follows: 
“The incriminating circumstance about the 
suspicious and significant diary he made at the 


thana at 8-5 a.m. in the morning of 7th Pous 
about allegation without any overt act’ against 
Khairuddin'’s threat to him in the morning of 
December 21, ruthlessly points to his participation 
in the occurrence and according to the prosecu- 
tion the Sub-Inspector, Nilmoni Maitre who has- 
for mysterious reasons taken Mobarak under the 
wing of his beneficent protection and against 
whom the prosecution makes grave allegations of 
befriending Mobarak's party and refusing to do 
the needful in bringing the offenders to justice 
ante-timed the diary to concoct a plea of alibi 
on his behalf and the prosecution urges that 
this tell-tale diary is a significant point for the 
acceptance of evidence of the prosecution as 
trustworthy,” 


The phraseology of this observation is 
not of the best, and the sentence in which 
it appears is rather ‘involved. But op 
behalf of the Crown it is contended thas 
the words “and the prosecution urges that 
this tell-tale diary is a significant point 
for the acceptance of evidence of the pro- 
secuticn as trustworthy” show fhat the 
learned Judge was here merely repeat- 
ing an argument advanced by the prosecu- 
tion. That may beso, but the jury may 
well have been misled by this observation, 
in view of the fact that the learned Judge 
has nowhere clearly explained the evidence 
in support.of Mobarak Ali's alibi. In the 
absence of such explanation, we think the 
passage quoted was a clear misdirection. 
In the result, the appeal, in so far as it 
relates to the appellant other than Mobarak 
Ali, must be dismissed. The appeal in sofar 
as it concerns Mobarak Ali is allowed, and 
it is directed that he be retried according 
to law, The appellants who are on bail 
will surrender to their bail and serve 
out their sentence. Mobarak Ali will 
be treated as an under-trial prisoner until 
the completion of the re-trial which we have 
directed. ihi 

Henderson, J.—I agree. 


D. Order actordingly. ` 
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| RANGOON HIGH COURT . 
First Civil Appeal No. 93 of 1937 
March 10, 1938 
BAGULEY AND MosELY, JJ. 

Mrs. NIEMEYER— APPELLANT 
versus 
E. M. MAMOOJI AND OTHERS— RESPONDENTS 
Practice—Duty of Court—Sympathy should not 
get upper hand—Mortgage— Endorsement of pro-note 
with transfer of title deeds, whether creates mort- 
gage—Promissory note—Suit on—Presumption as 
regards consideration—Pleadings—Sloppiness to be 
discouraged—Amendment—Morigage sutt—Claim on 
-pro-note and deposit of title deeds—Pro-note found 
inadmissible—Amendment to base claim on original 
liability can be allowed on terms—Civil Procedure 
Code (Act V of 1908), O. VI, r. 17—Court must 

allow amendment allowable by law. 

Although the plaintiff has suffered much from 
legal and financial advisers, nevertheless the 
Court must not allow itssympathy to get the upper 
hand because it isa commonplace that hard cases 
make bad law. [p. 519, col. 2.] 

A mortgage of immovable property being an inter- 
est in immovable property, cannot be transferred 
for consideration by endorsement of the promissory 
note together with the making over of the title 
deeds. [p. 520, col. 1.] 
|” If a suit is brought on a promissory note, all that 
is necessary to set out is that the defendants by 
‘their premjssory note promised to pay and they 
have failed. In the case of a promissory note, con- 
sideration is presumed and it is for the defendant, 
if execuifon is proved, to prove that there was no 
consideration. When there is no reason to suppose 
a priori that the question of consideration will 
ever come to be raised, parties filing suits based 
on promissory notes, should not, in the plaint, set 
out the congideration for promissory notes, considera- 
tion is assumed. The mere existence of the pre- 
missory note in a case therefore prima facie 
implies that there was consideration for it and 
until and unless the question of congideration be- 
comes of interest, the plaint should not be burden- 
ed with long details of how the promissory note 
came to be executed. When the question of con- 
sideration becomes of interest then and then only, 
is there any reason for the plaintiff to set forth 
what the consideration was. [p. 524, col. 2.] 

Sloppiness in the pleadings is the last thing the 
Courts should encourage. Irrelevant and undue 
oad in pleadings is also to be discouraged.. 
ibid. 

Where in a suit to get a mortgage decree the 
plaintiff bases his claim on deposit of title-deeds 
and a promissory notè executed by the defendant 
but which is found inadmissible in evidence, being 
defective, the plaintif can be allowed to amend his 
plaint on payment of costs provided the other party 
is not thereby deprived of any defence as regards 
his claim, so as to base his claim on original 
liability for which the pro-note was given. 
Hamilton v. Land Mortgage Bank of India (12), 
sour: Tapiram vy. Sadu (13), held no longer good 
aw. > 

[Case-law referred to.] 

“The words “all such amendments shall be made 
auesredses-.” in r. 17,0 VI, Civil Procedure Code, 
show that it 495 not always purely a question of the 
discretion of the Judge, and ifthe amendment is 
permissible under the law otherwise, then the Judge 
has no. disergtion in the: matter but he has got to 
*allow the amendment ifit is necessary for deter- 
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mining the real questions in controversy between 
the parties,‘provided, of course, that they arise out 
of the same transaction. [p. 521, col, 1.) 

F. O. A. from the judgment of High Court 
in C. R. 8. No. 234 of 1936, reported in 
178 Ind. Oas. 144. MA 

Messrs. N. M. Cowasjee and Hormasiji, 
for the Appellant. 

Messrs. B. K. Basu, Sulaiman and Ray, 
or the Respondents. 


Baguley, J.—This is an appeal by a 
plaintiff who filed a suit on the original side 
of this Court endeavouring torecover from 
certain heirs and legal representatives of 
two deceased persons, Khatiza Bibi and 
Ismail Eusoof Jeewa Karwa, moneys which 
she said were due to her from them ona 
certain mortgage. Before any evidence 
had been called it was found that the 
promissory note which, according to the 
plaint, forms an important part of her 
cause of action, could not be received 
in evidence because one of the stamps had 
not been cancelled in such a way that it 
could not be used again. The plaintiff 
asked leave to fle an amended plaint 
based on the original lability for which 
the promissory note had been given. 
The learned Judge was of opinion that 
the plaintiff should withdraw the suit 
under O. KAIN, r. 1, in which case he was 
quite prepared to give her permission to do 
so with liberty to institute a fresh suit in 
respect of the subject-matter of the suit. 
The plaintiff's Counsel refused to accept 
the suggestion and insisted that leave to 
amend the plaint should be granted. The 
learned Judge, being of opinion that the 
plaint could not be amended, dismissed 
the suit and against the decree dismissing 
the suit the present appeal has been 
brought. f 

The case is not an easy one to deal with, 
and there can be no doubt that the plain- 
tiff has suffered much from her legal and 
financial advisers. Nevertheless one must 
not allow one's sympathy to get the upper 
hand because it is a commonplace that 
hard cases make bad law. The original 
plainte as filed. itis admitted, is far from 
an accurate descriptjon of the facts that | 
the plaintiff really wishes the Oourt to 
accept. It sets out that the two deceased 
persons executed a promissory note in 
favour of Messrs. Balthazar and Son, Ltd., 
and with intent to create security for re- 
parment deposited with that fym certain 
title deeds. It goes on to Bay that the 
promissory note was | endorsed by 
Balthazara to the plaintiff for valuable 
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consideration, and the title deeds had been 
made over to ber by them. It is admit- 
ted that this is entirely untrue, and that 
they had never endorsed the promissory 
note for valuable consideration. These 
words were presumably put in as catch- 
words regardless of their meaning. 

It was very quickly seen that on the 
allegations of tbis plaint the plaintif was 
bound to fail, because a mortgage of 
immovable property being an interest 
in immovable property could not be 
transferred for consideration by endorse- 
ment of the promissory note together with 
the making over of the title deeds. The - 
plaintiff therefore consulted other lawyers 
and an amended plaint was filed. In this 
plaint it is set out that Balthazars were to 
the knowledge of two deceased persons 
acting as agents for the plaintiff, and the 
title deeds were made over to Balthazars 
as plaintiff's agent, but as the plaintiff 
wished to file thesuit, Balthazars endorsed 
the promissory note to the plaintiff with- 
out recourse, and afterwards for better 
security the firm executed a duly registered 
assignment of this debt and security. 
This amended plaint was allowed to be filed 
by aformer Judge of this Court. Had 
the case in Smith v. Heptonstall (1) been 
reported before ` this amended plaint 
was filed, it would no doubt not have been 
accepted, because the duly registered 
assignment of the debt was made subse- 
quent to the date on which the suit 
Pad been filed, and this case lays down 
that : 

“Nothing arising after action brought can either 
create anew, or complete a then incomplete, cause of 
action entitling the plaintiff to any relief in that 
same then existing suit.” 

The case reached the stage of hearing, 
but before issues were framed the learned 
Judge asked to see the promissory note, 
and he then discovered something which” 
the defendants bad not noticed, and that 
is that of the four stamps on the promis- 
sory note one was not effectively cancelled. 
The claim, therefore, based as it was to 
a great extent upon this promissory note, 
was bound to fail. It wasthen that the 
plaintiff asked for leave to aménd the 
plaint, and the ° plaintiff refusing to 
accept the offer to withdraw the suit with 
permission to file a fresh suit, the case 
was dismisced. The first ground of appeal 
is that the learned Judge was wrong 
that the stamp on the 


(1) (1938) Rang. 6; 177 Ind. Oas. 63; AIR 1938 
Rang. 134; 11 R Rang, 95, 
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promissory note was not properly cancelled, 
This ground of appeal, I think, must fail. 
It isa simple matter of fact which has 
to be judged by the eye. The law says 
that ihe stamp must be cancelled so that 
it cannot be used again. The stamp 
in question has a little touch of ink on the 
extreme right edge. It is perfectly well- 
known that people in tearing stamps some- 
times do not keep to the line to perforation 
exactly, and a dishonest person could 
easily have torn off this minute portion of 
paper from the stamp and put it ona letter 
which would undoubtedly have been passed 
through the post. Itis not without inter- 
est to observe that the four stamps on the 
promissory note are apparently a block out 
of a booklet of stamps, because both the 
left hand stamps have had all the perfora- 
tions cut off as sometimes occurs when 
stamps ate bound up in booklets. This is 
mentioned merely as showing the way in 
which stamps with slight defects on their 
edges may honestly come to be used. On 
the other hand if this stamp had fallen 
innocently into the hands of an honest per- 
son with just this little purple blur on the 
right-hand side, he might well have thought 
it was an unused stamp, and thah some- 
body might have picked it up with an inky 


finger. This stamp, I think, is certainly 


not cancelled so that it cannot be used 
again, and the learned Judge was correct 
infinding tothis effect. The promissory 


“note, therefore, cannot be used in evidence. 


The step which the learned Judge pro- 
posed to take is provided for by O. XXIII, 
r. 1. The Court was satisfied that the suit 
must fail by reason of some formal defect, 
and had the course of action proposed by 
the learned Judge been followed, there 
could have been no difficulty about the case. 
It is obviously a case in which this course 
of action could have been properly followed. 
The plaintiff, however, wished to Save ex- 
pense and trouble and wanted to amend 
this plaint. It may be remarked, incident- 
ally, that so far from saving expenses and 
trouble she has had to incur much mora, 
both of expense and trouble. The plaint- 
if's Counsel wished the Court to take action 
under O. VI, r. 17: 

“The Court may, at any stage, of the proceedings 
allow either party to alter or amend his pleadings 
insuch manner and on such terms as may be just 
and all such amendments shall be made as may be 
necessary for the purpose of determining the real 
questions in controversy between the parties,” " 

The wording of this rule begifis with.the 
words “The Court may” and had this .type 
of wofding been preserved into the end of 7 
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the rule I should have had no hesitation 
in supporting the learned Judge's erder, 
because it would show that the allowing or 
disallowing of an amendment was a matter 
within the discretion of the Court ;- but 
the rule gees on to say “all such amend- 
ments shall be made..."and this, I think, 
shows that itis not always purely a ques- 
tion of the discretion of the Judge, and if 
the amendment is permissible under the 
law otherwise, then I think the Judge has 
no discretion in the matter but he has 
got to allow the amendment ifit is neces- 
sary for determining the real questicns in 
controversy between the parties, provided, 
of course, that they arise out of the same 
transaction. I think, therefore, that the 
learned Judge has not approached the 
matter from quite the right angle when he 
said itis a matter of the Court's discretion, 
the discretion to be exercised gn certain 
well-defined principles. 


Going on, the learned Judge says that the 
first principle on which the Court has to 
act is that the Court does not allow a party 
by amendment to raise against his oppo- 
-nent a new case. It allows him to imple» 
ment or. to perfect some case that he has 
already pleaded, but in which for some 
reason or other there isa defect. Looking 
at this, ono has to ask “what is the case 
which the plaintiff is trying to raise 
against the defendants?” Her claim is that 
she is the mortgagee; the two deceased 
persons owed her money and deposited with 
her agents title deeds with intent to give 
her ‘security over the property to which the 
title deeds related. That was her case ori- 
ginally when she sought to utilize the pro- 
missory note as evidence of the liability 
and that is the case which she now seeks 
to put up ; but, being unable to prove the 
promissory note and so make it evidence of 
the debt, she seeks to prove some pre- 
existing liability which was really evidenc- 
ed by the promissory note. 


The second principle which the learned 
Judge lays down is that for the purpose of 
doing justice, the Court will endeavour to 
allow amendments in all cases where the 
opposite party can be compensated in costs. 
The present case is one of that nature. The 
third principle which the learned Judge 
lays down is that the Court will not, as a 
rule, pèrmit a party by amendment to take 
away from his opponent some legal right 
that his opponent has acquired. As aytho- 
tity for thig he refers to Charan Das v. 
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Amir Khan (2), a decision of the Privy 
Council. From this authority, of course, it 
is impossible to differ. The learned Judge 
goes on to say, after dealing with other 
cases : 

“Taking therefore as my guide the Privy Goun- 
cil case in Charan Das v. Amir Khan (2), I have, I 
think, to apply the ordinary rule; namely, that I must 
not, except in very special circumstances, deprive a 
defendant ofa legal defence that he may have acquir- 
ed...I feel therefore that I shall have in my discretion 
to refuse to allow an amendment in thie case, 
That leaves’ me no alternative but to dismiss the 
sult. 

Now, so far as I can see, had the 
learned Judge allowed the amendment 
scught for instead of directing the plaintiff 
to file a fresh case, he would, in no way 
whatscever, have deprived the defendants 
of any defence which they could put up. 
The promissory noteis dated September 6, 
1932. The suit was filed on July 11, 1936, 
rather more than four years later. At 
that time, therefore, the plaintiff was well 
within time, for getting a decree against 
the property represented by the title deeds, 
but unless she could prove some fact 
which could save limitation, shs was too 
late for a personal decree for any possible 
balance. There is no direct allegation put 
forward for the purpose of saving limita- 
tion, but in the particalars of the amount 
due, there is a statement that interest 
had been paid up to October 1, 1935. 
Such interest presumably would not have 
been paid earlier than October 1, 1935. 
If the plaintiff could prove the payment 
of interest made in such a way as to 
save limitation on Octcber 1, 1935, then 
on the date the suit was filed, she was 
within time for getting a personal decree 
for any possible balance due after the sale 
of the property. Otherwise, she could not 
get a personal decree under any circum- 
stances. 
< The suit was dismissed on July 1, 1937. 
At that time had the plaintiff filed a 
new suit she would, as before, have been 
in time to get a mortgage decree against 
the property. If she were unable in any 
way to prove facts which would save 
limitation, she was time-barred from getting 
a persofial decree for any possible balance 
just as she was on Julyell, 1936. Again, if 
she were in a position to prove the payment 
of interest on October 1, 1935, or any 
similar fact which would save limitation, on 


(2) 48 O 110; 57 Ind. Cas. 606; A I R1921P O 
50; 47 1A 255: 39 M LJ 195, 38M L.T 149;2 U 
PL R (PCO) 124; 18 A L J 1095; 22Bom.L R 
1370; 138 L W 49;25 0 WN 289, 3 PWR 1921 
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July 1, 1937, she was still in a position 
to get a personal decree for any possible 
balance. Infact, so far as limitation was 
concerned, for both the mortgage-decree 
and the personal decree for any possible 
balance, she was in exactly the same 
position on July 1, 1937, as she had been 
on July 11, 1936. Thie being the case, I 
do not understand how the rule laid down 
in Charan Das v. Amir Khan (2) can 


‘possibly make it necessary to refuse leave 


to amend in order to avoid going against 
the principle laid down in that case. It 
seems, therefore, to me that the learned 
Judge has not quite apprehended the actual 
facts in that he seems to think that he 
must follow Charan Das v. Amir Khan (2), 
and refuse the plaintiff leave to amend the 
plaint, because by so doing he would 
prevent the defendants from setting up 
a plea of limitation against a personal 
decree which had come into existence 
between July 11, 1936, and July 1, 1937. 
The learned Judge seems to have had 
difficulty in dealing with the case in Maung 
Shwe Myat v.Maung Po Sin (3), because 
he says he finds himself a little relieved 
at being able to distinguish the present 
case from that decision. In that case the 
plaintiff filed a suiton a promissory note 
but failed to prove execution of it. The 
defendant while denying execution admitted 
receipt of the consideration. No alternative 
cause of action based on the original loan 
was placed in the plaint. It was held that 
the plaint could be amended at any stage 
by the addition of an alternative plea and 
the plaintiff be given a decree on the original 
consideration. This case is distinguishable 
from the present one because in the present 
case nothing has been said in any of the 
pleadings about any original liability. 
Both plaints start by referring to the two 
deceased perscns promising by their pros 
missory notes to pay, and there is not in 
the present case, as there wasin Maung 


- Shwe Myat v. Maung Po Sin (3), any admis- 


sion by the défendants of a pre-existing 
liablity. His attention does nut seem to 
have been drawn to Sarafalli Mahomadali 
v. Mahasukhbhai Jechandbhai (4). Phe head- 
note of this case is as follows: 

“Ta a suit brought on a promissory note, it is 
permissible to the Oourt at the trial or even in 
appeal to allow an amendment of the plaint in 
order to entitle the plaintiff to sue in the alter- 
native on the original cause of action giving rise 
to the consideration for the note." 
` (3) 3 R a83; 89 Ind Cas, 425; A IR 1925 Rang. 
282; 4 Bur. L J 141(F B). 

(4) 57 B 802; 147 Ind. Cas. 426; A I R 1933 Bom. 
476; 35 Bom. LR 965; 6 R B 205, 
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In this case on n. 805* the Court added: 

“Strong reliance is placed on the decision of. Mr, 
Justice Blackwell in Burjorji v. Hormusji (5). The 
headnote in that case is: 

“Where a suit is brought on a promissory note, 
jt is not permissible to the Court at the trial of 
the suit to allow an amendment in order to entitle 
the plaintiff to sue on the original cause of action 
on the loan, that being a cause of action wholly 
distinct from the cause of action based upon ‘the 
promissory note.” 

Now, we are not concerned with the question 
whether in that case the learned Judge was right 
or wrong in refusing leave to amend, butit the 
learned Judge intended to lay down as a proposi- 
tion of law thatina suit on a promissorynote 
anamendment claiming in the alternative on the 
consideration for the noteshould never be allowed 
atthe trial, I think, with great respect to the 
learned Judge, that his judgment cannot be sup- 
ported.” 

It is further pointed out that the Privy 
Council case in Sadasuk Janki Das v. Bishen 
Parshad (6), is authority for holding that 
in a case* which was based on a hundi 
which has been dishononred : 

“It would, of course, have been opento the plain- 
tiffs, had they thought fit, to have framed their case 
in an alternative form, and to have sued both 
onthe hundis and alternatively upon the con- 
sideration.” 

Referring to this Beaumont, O. J. says : 

“If two alternative and inconsistent claims can 
be combined originally in the plaint, I see no reason 
on principle why they should not be combined ata 
later stage by amendment.” ; 

This Bench also referred to Ma Shwe 
Mya v. Maung Mo Hnaung (7), which was 
also referred to before us; but that case, 
in my opinion, has no application to the 
present case. The parties there had 
had business relations between 1903 and 
1912. Maung Mo Hnaung sued Ma Shwe 
Mya for specific performance of a verbal 
agreement alleged to have been made in 
1912, and after losing the case the 
Judicial Commissioner in appeal made an 
order directing that he should be given 
liberty to amend sothat he could claim 
for payment of damages for breach of 
some other contract made in 1903, nine 
years earlier. That is obviously a case 
of which the facts bore no possible resem- 
blance to the present case. 

Liberty to amend has, in certain cases, 
been granted with the utmost freedom. 


(5) A I R 1932 Bom. 394; 138 Ind. Oas. 783; 34 
Bom L R 643; Ind. Rul. (1932) Bom. 417, 

(6) 46 0 663; 50 Ind. Gas. 216: AI R1918 PO 
146; 46 I A 33; 29 O L J340; 17 AL J 405; 25 M 
L T 258; 36 M LJ 429; 21 Bom. L R 605; 1U P 
L R (P 0)37; (1919) M W N 310; 23 O WN 937; 
10 L W 143 (PO. . 

(7) 48 O 232; 63 Ind. Cas 914; A I R1922 PO 
249; 48 I A 214; (1921) M W N 396; 4 U BR (1921) 
30; 30 M L T 28; 24 Bom. LR 682 (PO). 
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For instance, in Saral Chand Mitter v. 
Mohun Bibi (8), a Full Bench of the 
Calcutta High Churt allowed amendment 
of a very far-reaching nature. The 
plaintiff sued the defendant for an ordin- 
ary mortgage decree. The defendant plead- 
ed that he wasan infant at the time of 
the mortgage. The plaintiff was allowed to 
amend his plaint in such a way as to 
convert the suit from a simple mortgage 
guit to a suit for recovery of money based 
on the plea that ke had been induced 
to part with his money upon a false 
representation. The Bench stated : 

“The intention of the Legielature was that, as 
far as possible, all matters in dispute between the 
parties relating to the came transaction should 
be disposed of in the same suit.” 

In Hunoomanpersaud Panday v. Babooee 
Munraj Koonweree (9) on p.411* occurs 
the passage: 

“The substance and merits of the case sreto be 
kept constantly in view; that the eubstance and 
not the mere literal wording of the issues isto be 
regarded; and that if, by inadvertence, or other cause, 
the recorded issues do not enable the Court to try 
the whole case on the merits, an opportunity 
should be afforded by amendment, and, if need be, 
by adjournment, for the decision of the real points 
in dispute.” i 

In Upendra Narain Roy v. Janki Nath 
Roy (10) itis laid down : 

“The Court being desirous of getting at the true 
facts will allow an amendment subject to the 
three chief conditions that there is good faith on 
the part ofthe applicant: possibility of amendment 
without such prejudice to the other party as cannot 
be compensated by costs; and lastly, that the 
amendment is not such asto turn a suit of one 
character into a suit of another character.” 

Now, in the present case, there is, I 
think, no suggestion that the plaintiff did 
not act in good faith. There can be no 
prejudice to the other party such as 
cannot be compensated by costs, and the 
suit as originally framed was for money 
recoverable on the mortgage created by 
the deposit of certain title-deeds, and if 
the amendment sought is allowed, it will 
still remain a suit to recover money on 
this mortgage created by the deposit of the 
same titleedeeds. A case in some respect 
similar to the present one in which per- 
mission toamend was not allowed is 
reported in Sitaram Krishna v. Chimandas 
Fatehchand (11). This was a suit on three 


(8) 25 O 371;2 O W N 201. 

(9) 6 MI A393; 18 W R 81; 2 Suther. 29; 1 Sar. 
552 (P O). 

(10) 45 O 305; 47 Ind, Cas. 129; A I R 1919 Oal. 
904; 22 O W N 611, 

(i1) 52 B 640; 115 Ind. Cas. 400; A I R 1928 Bom. 
an 3Q Bom. L R 1300; Ind. Rul. (1929) 
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hundis. It was decreed against one of 
the defendants who appealed, and after 


the appeal had been heard, the respon- 
dent's Counsel asked for leave to amend 
by pleading inthe plaint an alternative 
claim for moneys lent, Marten, O. J. who 
delivered the first judgment said : 

“To my mind it would be wrong at this stage of 
the case to allow the plaintiffs to introduce an 
entirely new and different cause of action, which 
would require extensive amendment of the plead- 
ings, which would require a new trial, and which 
would involve quite different considerttions and 
quite different evidence from that which were 
before the learned trial Judge.” 

A case of this nature js obviously very 
different from the present case in which 
so far there has been no trial at all and 
no evidence led. 

Another case, Hamilton v. Land Morte 
gage Bonk of India (12) seems to me 
to be a doubtful authority in view of the 
subsequent rulings in Sadasuk Janki Das 
v. Kishen Pershad (6) and Saral Chand 
Mitter v. Mohun Bibi (8). Tapiram v. Sadu 
(13) which states that the amendment of a 
plaint is in the discretion of the Judge and 
is not the right of the suitor, seems to me 
no longer applicable in view of the wording 
of O. VI, r. 17, which says that all such 
amendments shall be made as may be 
necessary. This case was decided under a 


former Oocde. Order VI, r. 17, is new. 
The imperative character of the last 
sentence of the Rule is dwelt on by 


Bachelor, J. in Kisandas Rupchand v. 
Rachappa Vithoba (14) on p. 649%. 

On behalf of the respondent great stress 
is laid upon Payana Reena Saminathan v, 
Pana Lana Palaniappa (15). This was 
not a suit in which any question of amend- 
ment of plaint arose. It arose under the 
following circumstances: 

A and Bhad some disputes which were 
referred to arbitration. The arbitrators 
made an award directing payment of a cer- 
tain amount of cash and the giving of two 
promissory notes. The cash was paid and 
the two promissory notes were handed over. 
A suit was brought on the promissory notes, 
The defence was raised on material altera- 
tion and „the suit was-dismissed. It was 
held by the Privy Oouncil in appeal ina 


subsequent suit: 
“Tt is evident that a claim on the promissory 
notes and a claim for the umount found due under 


(12)5 A 456; A W N 1883, 99, 
(13) 21 B 570, 
14) 33 B 644; 4 Ind. Cas. 726; 11 Bom. L R 1042. 
tS) 41 I A142; 26 Ind, Oas, 228;18 O W N 617; 
17 New Law Reports 56; 83 LJ PO 131; (1914)A 
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the award and for which payment was provided 
by the agreement are not the same cause of action 


. but are in truth inconsistent and mutually exclu- 


sive’cauees of action. So long as the notes were 
outstanding, there was no right of action other- 
wise than upon the notes.” 

It is obvious from this that if amend- 
ments were allowed in the present case, the 
plaintiff would be going back from her suit 
based in part on the promissory note to a 
suit based to some extent on some pre- 
existing debt or liability, and this ruling of 
the Privy Council is quoted as showing 
that the causes of action being different, an 
amendment cannot be allowed changing 
the cause of action. The point in issue in 
this case, which was a case from Oeylon, 
was whether s 34, Oeylon Civil Procedure 
Code, which corresponds in every way with 
our O. TI, r. 2, barred a second suit on the 
considerationfor the promissory notes, and it 
appears from what is said in the arguments 
that the Ceylon Civil Procedure Code has a 


_ definition of ‘cause of action”, and we have 


is absolutly binding in Burma. 


no definition of “cause of action” so it is 
possible that this is not an authority which 
Be that as 
it may, it seems to me that, having regard to 
Sadasuk Janki Das v. Krishen Pershad (6) 
if a plaintiff is entitled to sue in the 
alternative form in that case, both upon 
the hundis and in the alternative upon 
the pre-existing consideration, then for 
the purposes of O.II, r. 2, as applied in 
Payana Reena Saminathan v. Pana Lana 
Palaniappa (15) he is suing in one suit 
in the alternative on two different causes 
of action. If two causes of action can be 
combined in one plaint, it is difficult to see, 
as mentioned in Sarafalli Mahomadali v. 
Mahasukhbhai Jechandbhai (4) why the 
plaintiff should not amend his plaint 
so as to make it one based on two alter 
native causes of action; and it must be 
remembered that O. VI, r. 17, does not refer 
to any cause of action at all but refers to 
“the real questions in controversy between 
the parties”, though I would hold that these 
questions in controversy must arise out of 
one and the same transaction. 

The respondent also refers to Kishan 
Narain v. Pala Mal (16). This -iş also a 
case under O. Il, r, 2, and it does not 
appear to me to be. particularly apposite. 
The plaintiff had a mortgage and the in- 
terest being unpaid, he sued for the interest 
alone. A clause of the mortgage deed said 


that if the interest fell into arrears be- 

(16) 50 LA 115; 72 Ind. Cas. 187; A I R1922 PO 
412; 4 L 32; 44 M LJ 123; 25 Bom. LR 220; 32 
M L T 41;27 OW N 802; 18 1. W 344; 6 PW R 
1923;9 O & A LR 488 (P 0). 
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ycnd six months, the mortgagee had a 
right to realize the whole principal and 
interest by a suit on the mortgaged prop- 
erty. It was held that as there was no 
independent obligation to pay the principal 
and the interest, a suit having been brought 
for part of the claim which could then be 
realized on the mortgaged property barred 
a subsequent suit for the remainder of the. 
principal money. Beni Ram v. Ram Chandra 
(17) is to the same effect as Payana Reena 
Saminathan v. Pana Lana Palaniappa (15) 
and follows it. In the judgment the 
learned Judge deals at some length 
with Ramendramohan Tagore v. Keshab- 
chandra (18). This is a case in which’a 
promissory note which was sued upon 
proved to be improperly stamped and there- 
fore inadmissible in evidence, and leave to 
amend was sought for and given, but the 
lower Appallate Court thought an amend- 
ment should not have been allowed and 
dismissed tbe suit. It was held on second 
appeal that the trial Judge was right in 
allowing the plaint to be amended. 

The main point in which the case is 
differentiated from the present case by the 
learned trial Judge is that in that case all 
the facts leading up to the executiqn of the 
promissory note were pleaded in the origi- 
nal plaint, and in the present case they are 
not pleaded. I regret I am unable to attach 
the same importance to this point of plead- 
ing as was attached by the learned trial 
Judge. Sloppiness in the pleadings is the 
last thing I wish to encourage., Irrelevant 
and undue prolixity in pleadings is also to 
be discouraged. And, strictly speaking, if a 
suit is brought on a promissory note, a 
that is necessary to set out is that the 
defendants by their promissory note pro- 
mised to pay and they have failed. In the 
case of a promissory note, consideration is 
presumed and it is for the defendant, if 
execution is proved, to prove that there 
was no consideration. When thereis no 
reason to suppose a priori that the.ques- 
tion of consideration will ever come to be 
raised, I can see no good reason why parties 
filing suits based on promissory notes 
should, in the plaint, set out the considera- 
tion for promissory notes. As I have said, 
consideration is assumed. The mere exist- 
ence of the promissory note in the case 
therefore prima facie implies that there was 
consideration for it and until and unless 


(17) 36 A pt 26 Ind. Cas, 302; ÆI R 1914, “All, 
494,12 ALJ9 

(18% 61 0 133; 150 Ind. Oas. 982; AT R 1934 Oal. 
554; 38 0 W N 488; 7RO 47, M 7 
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the question of consideration becomes of 
interest, I see no reason why the plaint 
should be burdened with long details of 
how the promissory note came to be exe- 
cuted.. When the question of consideration 
becomes of interest then and then Only, is 
there any reason for the plaintiff to set forth 
what the consideration was ; soit seems to 
me that in Ramendramohan Tagore v. 
Keshabchandra (18) the plaintiff really was 
allowed to benefit by the faet that he had 
introduced a certain amount of irrelevant 
details into his pleadings. 

In Mulla's Oivil Procedure Oode in the 
Commentary on O. Vi, r. 17; at p. 501, the 
matter is summed up: 

“The general rule is that any amendment allow- 
ed must be such as is either raised in the pleadings, 
or is consistent with the case as originally laid, 
and that the state of facts and the equities and 


ground of relief originally alleged anẹ pleaded by 
the plaintiff should not be departed from.” 


A reference is made to Hshen Chunder 
Singh v. Shama Churn Bhutto (19). In 
the present case the suit has been ona 
mortgage from the beginning, and ihe rela- 
tion of the mortgagor and mortgagee exist- 
ing between the plaintiff and the two 
deceased persons now rapresented by the 
defendanis, is certainly set out by the 
plaintiff. The amount of the money due on 
the mortgage is the same and the property 
mortgaged is the same. The transaction in 
fact is the same in the original plaint as 
in the amendment which the plaintiff sesks 
to make. Itis merely a question of whe- 
ther the liability which forms part of the 
mortgage was evidenced by the promissory 
note or in some other way. ‘The learned 
commentator deduces from the general 
rule three other rules. The first is that : 

“Where a plaintiff bases his claim upon a speci- 
fic legal relation alleged to exist between him and 
the defendant, he may not be allowed to amend 
the plaint so as to base it on a different legal 
relation.” 

This rule is certainly not offended against 
in the present case andit was certainly 
stretched a long way in Saral Chand 
Mitter v. Mohun Bibi (8). The other two 
rules which are set out in this. place do 
not apply +o the present case. For these 
reasons, I think the suit should not have 
been dismissed but the plaintiff should 
have been- allowed to amend the plaiat on 
the following lines: 

Paragraph 1 would have to be amended so 
as to omit reference to the promissory note, 
and ‘to set out the existing liability, if any, 
which’ the two deceased persons owed to 


(19) 11 MIA 7;6 W R57; 2 Sar. 209; 1 Suther, 
649 (PO), * 
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the plaintif. Paragraph 3 would have to 
have omitted from itall references to the 
transfer alleged to have been made sub- 
sequent to the date on which the suit was 
filed and the amount due might require to 
be altered. The trouble having been arisen 
from errors on the plaintilt’s side, the 
amendment will only be allowed on pay- 
ment of costs and I think the fairest order 
for costs would be that the defendants be 
paid the sum of Rs. 340 as costs as directed 
in the decree under appeal up to the time 
from which the case starts again on the 
amended plaint. Costs in this Oourt would 
include Aclvocate’s fee 15 gold mohurs. If 
the defendants are in the event successful, 
they will get costs in this Court from the 
plaintiff. If the plaintiff is in the event 
successful, they will be added to the money 
due on the mortgage. 
Mosely, J.—1 agree. 
D. Order accordingly. 


I 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 886 of 1937 
October 19, 1933 
IQBAL AHMAD, J. 

JAGDISH RAI AND ANOTHER—DBEFEN- 
DANTS—APPELLANTS 
versus 
SURAJ KUMAR SINGH—DgprasDant 
AND DOTHERS—PLA INTIFFS— RESPON DENTS 
Limitation Act (IX of 1908), 3, 18 — Pre-emption, 
suit for—Vendor residing in Tahsil A and vendee and 
pre-emptor residing in Tahsil G—Smali and useless 
piece of land situate in Tahsil G included in sale deed 
to get sale deed registered at A and conceal sale from 
pre-emptor—Vendee not applying for mutation till 
after one year from date of registration nor taking 
possession nor collecting rent—Vendee held guilty of 
fraudulent concealment under 8. 18—Pre-emptor held 
entitled to exclusion of period during which he was 

*kept out of knowledge of his right. 

Ï he vendor and the vendee were residents of 
Tahsils A and G, respectively. The plaintiff who 
sought to pre-empt was resident of Tahsil G. Vendor 
sold land situated in Tahsil G toevendes. In respect 
of this land the plaintiff had a right of pre-emption. 
In order to conceal the fact of the sale from the 
knowledge of the plaintiff, a very small piece of land 
which was situated in Tahsil A und which was not 
of any use to vendee was included in the sale deed 
with a view to get the sale deed registered by the 
Sub-Registrar at A. Ihe sale deed was accordingly 
registered at A, Further, to keep the fact of the sale 
concealed from the plaintiff, the vendee did not 
take possession or apply for mutation of names till 
after a year ofthe date of registration and did not 
begin to realize rent from the tenants till about one 
year after the executionand registratioxf of the sale- 
deed : 

Held, that the vendees were guilty of fraudulent 
concealment of the fact of sate from the plaintiff, 
under s, 18, Limitation Act,and the plaintiff pree 
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empter was, therefore, entitled while filing suit for 
pre-emption, to exclude the time during which he was 
kept out of knowledge of the sale deed. SheoShanker 
v. Partab Narain (1), followed. 

S.O. A. from the decision of the Ad- 
ditional Civil Judge, Azamgarh, dated 
April 16, 1937. 

Mr. R. C. Ghatak, for the Appellants. 

‘Messrs. Shiva Prasad Sinha and Chatur- 
bhuj Sahai, for the Respondents. 


Judgment.—This is a defendant-ven- 
dees' appeal arising out of a pre-emption 
suit. The sale deed sought to be pre- 
empted was executed and registered on Feb- 
ruary 28, 1935. The suit giving rise to the 
present appeal was, however, not filed with: 
in one year of the date of registration of 
the deed and accordingly the vendees con- 
tested the suit inter alia on the ground 
that it was barred by limitation. The plain- 
tiff, on the other hand, claimed the benefit 
of the provisions of s. 18, Limitation Act, 
and contended that he was kept from the 
knowledge of the right to institute the suit 
by fraud practised by the vendees and that 
he came to know of the sale within one 
year of the date ofthe suit. The Courts 
below accepted the allegations of the plain- 
tiff on the point and overruled the plea of 
limitation raised by the vendees. In the 
present appeal, the finding cf the lower 
Appellate Court on the question of limita» 
tion is assailed. The property sold was 
some arazidart property in village Majar 
Buzurg and 2 karies land in Azamgarh. 
Majar Buzurg is within the jurisdiction of 
the Sub-Registrar of Ghosi whereas the 
Sub-Registrar of Azamgarh had jurisdiction 
to register a transfer with respect to the 
land in Azamgarh. The vendor was a resi- 
dent of Azamgarh and the vendees were 
the residents of a village in Pargana Ghosi. 
The sale deed was presented for registra- 
tion before the Sub-Registrar of Azamarh 
and was registered by him. -After registra- 
tion the Sub-Registrar of Azamgarh, accord- 
ing to the rules, cOnveyed information about 
the transfer of arzidari in Majar Buzurg 
to the Sub-Registrar of Ghosi, The plain- 
tiff had no right of pre-emption with res- 
pect to 2 karies landin Azamgarh and he 


sought to preempt only the sale 
with respect to the arzidart in Majar 
Buzurg. 


The plaintiff relied on a variety of cir- 
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cumstances in support of his assertion that . 


the vendeeshad fraudulently concealed the 
fact of transfer from him.. His case was 
that the 2 karies land in Azamgarh was of 
mo. use to the vendees and they purchased 
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that Pand simply with a viewto get the 
sale deed registered in Azamgarh and not 
in Ghosi in which Tahsil the plaintiff 
resides. The plaintiff further alleged that, 
simply to keep the fact of the sale con- 
cealed from the plaintiff, the vendees did 


not apply for mutation of names till after . 


a year of the date of registration and did 
not begin to realize rent from the tenants 
of the arazidar till about one year after the 


execution and registration of the sale deed? 


As observed above, the Courts below cone 
cluded, from the facts found by them, that 
the vendees had fraudulently managed to 
conceal the fact of the sale in their favour 
from the plaintiff till after the expiry of a 
year from the date of the registration of 
the sale deed. In support of this finding 


the Courls below relied on the following | 


facts: (1) Though the major portion of the 
property sold lay within the jurisdiction of 
the Sub-Registrar of Ghosi, the 2 karies 


land in Azamgarh was included in thesale : 


simply with a view to get the sale deed 
registered in Azamgarh; (2) The sale trans- 
action was settled on the very day on 
which the sale deed was executed and 
registered; (3) After getting the sale deed 
registered the vendees did not apply for 
mutation till March 1936; (4) The vendees 
obtained possession over the endowed pro- 
perly about a year after the execution of 
the sale-deed; (5) The attesting witnesses 


of the sale deed were not residents either . 
of Majar Buzurgor of the village in which . 


the vendees reside, but were residents of 
another village. 


In my judgment the inference drawn by 
the Courts below from the facts noted above 
that the vendees were guilty of fraudulent 
concealment of the fact of sale from the 
«plaintif was justified. It is manifest that 


the 2 karies land in Azamgarh was of nouse . 


to the vendees. Indeed it appears that the 
person, who supervises the execution and 


registration of thesale deed on behalf of . 


the vendees, never cared even to see the 2 
karies land included in the sale, 


Again, no . 


satisfactory explanation was offered by the . 


vendees about their omission to apply for 
mutation of names or to take possession of 
the arazidari property till one year after 
the execution of the sale deed. All this 
must have been done by the vendees with 
some set purpose and the only object of the 
vendees must have been to keep the plain- 
tiff from the knowledge of the sale tilt the 
period of limitation prescribed by Art. 10, 
of Sch. I, Limitation Ach had expired. In 


. 
* . 
. 


1939. 


Sheo Shanker v. Partab Narain (1), a Bench 
of this Court in almost identical circum- 
stances held that the plaintiffs were 
entitled to the benefit of the provisions 
of a, 18, Limitation Act, In that 
case it was found that the sale deed 
instead of being registered at the Tahsil in 
which the property was situate, was regis- 
tered in another district; that, in order to 
get the registration effected, a small plot in 
another district was included; that the 
stamp paper was aslo purchased in the 
other district several months before the 
execution of the sale deed; that the delen- 
dant-vendees did not even take possession 
of the property purchased for overa year 
nor did apply for mutation of names within 
one year, and the Bench held that these 
facts justify the conclusion that there was 
an active and fraudulent concealment of 
the sale. The finding on the question of 
limitation recorded by the lower Appellate 
Court is no doubt a finding on a mixed 
question of fact and law, but as I am satis- 
fied that the inference drawn by that 
Court, from the facts found by it, was jus- 
tified, I cannot interfere with- that 
finding. , 

The next point argued by the learned 
Counsel for the appellant was that the 
plaintiff had not the right to pre-empt the 
arazidart property. In support of this con- 
tention, the learned Counsel drew my atten- 
tion to the terms of the paragraph relating 
to pre-emption contained in the wajib-ul- 
arz. According to the custom recorded in 
the wajib-ul-arz, a right of pre-emption is 
recognized with respect to ‘‘hagiyat zamin- 
dari” properties. It is contended that the 
word “hagiyat zamindart" does not include 
arazidari or petty proprietorship, and as 
such, the plaintif had not the right of pre- 
emplion. ‘Chis argument is without sub- 
stance. By s. 5, Agra Preemption Act, it 
is provided that a right of pre-emption 
shall be deemed to exist in mahals or vil- 
lages in respect of which any wajib-ul-arz 
records a custom, contract or declaration 
with respect to the right of pre-emption. 
But accordjng to that Act the incidents 
of the right of pre-emption recorded in a 
particular wajvb-ul-arz have no force and the 
Glasses of pre-emptors are to be determined 
by a reference tos. 12 of the Act. By that 
section a co-parcener in a petty proprietary 
interest has the right of preemption. Lt 1s 
not ‘disputed that the plaintif is co-sharer 
in the same khewat in which the arazidart 


$2) (1929) A Lod 342; A IR 1929 All, 213; 115 Ind, 
Ogs. 798; Ind, Ral, (1928) AH, 462, j 
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in dispute is situated, The plaintiff, there- 
fore, had the right of pre-emption. For the 
reasons given above, 1 affirm the decision 
of the Courts below and dismiss this appeal 
with costs. Leave to appeal under the 
Letters Patent is granted. 

S. Appeal dismissed. 


MADRAS HIGH COURT 
Appeal No. 378 of 1932 
November 4, 1937 
VARADACHARIAR AND KING, JJ. 
ANANTHA PATTAR— APPELLANT 
versus 
PADMANABHA PANIKKAR AND oTagrRs— 
RESPONDENTS 

Malabar Law—Tarwad—Karnavan—Acts of— 
Mortgage executed by karnavan as representing 
tawad—Court, 1f has power to investigate necessity 
of imposing. onerous terms upon tarwad and to 
reduce them to reasonable ones—Karnavan entering 
into kuri chit transaction as representing tarwad— 
Transaction appearing to be prudent—Stake-holder 
acting bona fide in admitting karnavan in kuri chit 
—Transaction, if binding on tarwad. 

It is well within the power of the Court, when 
dealing with a mortgage executed by a person in a 
representative capacity, to investigate the necessity 
for imposing onerous terms upon the family or the 
tarwad which the executant represents and to 
reduce the terms to what may seem reasonable in the 
circumstances. 

Kuri chit transactions should be viewed not with 
reference to the rigorous test applied when deter- 
mining the validity of a borrowing but with refer- 
ence to considerations of prudence and an honest” 
exercise of discretion by the karnavan in the light 
of ali the circumstances of the case. 

Where a karnavan of atarwad enters intoa kuri 
chit transaction not in his personal capacity but as re- 
presenting the tarwad, and where having regard to the. 
substantial means cf the tarwad and the probabili- 
ties involved inthe transaction, it appears that it 
is on the whole a prudent transaction and the 
stake-holder has acted bona fide in admitting the 
karnavan into his kuri chit as representing his 
tarwad, such a transaction 15 binding on the tarwad 
and its properties are liable for payment of the 
money due under such transaction. 

A. against the decree of the Sub-Judge, ’ 
South Malabar at Palghat, dated July 
18, 1932. n 

Messrs. B. Sitarama Rao and N. A. 
Krishna Ayyar, tor tue Appellant. 

Messrs. 1. R. Venkatarama Sasiri, 
a. Sivarama Menon and Parakat Govinda’ 
Menon, ior the Respondents. 


Varadachariar, J.—This appeal arises.- 
out of a suit 10 euforce a security bond 
(Ex. A), dated December lo, 1926, executed 
by defendant No. 1 as the karnatan of a 
tarwad charging the taruad properties. 
with the “payment of moneys due for. 
16 future instalments in respect of a kuri. 
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chit in which defenant No. 1 bad taken one 
share and successfully bid at an auction. 
The kuri was started on February 17, 1924, 
and was to run for 23 chits of Rs. 300 
payable half-yearly. The tarwad was 
undoubtedly possessed of substantial pro- 
perties which, it is agreed, yielded an 
annual income of about 10,000 paras of 
paddy. The greater portion of the lands was 
held by various people on kanom and it also 
appears that substantial amounts used to 
be received from time to time by way of 
renewal fees in respect of those kanoms. 
The above circumstances relating to the 
financial position of the tarwad have been 
relied on by the parties in this case as 
supporting different points of view in respect 
of the question of law raised in the case. 

On behalf of the contesting defendants, 
who are some of the junicr members of the 
tarwad, it has been argued that the financial 
position of the tarwad was not one in 
which it was necessary for the karnavan to 
enter into an onerous transaction like 
membership in a kuri chit and that therefore 
the transaction as a whole including the 
security bound Ex. A is not binding-on the 
tarwad. On the other hand, it has been 
suggested on behalf of the plaintiff (the 
stake holder) that when atarwad is possessed 
of sufficient means to make it likely that 
the karnavan can spare some moneys from 
time to time, it isa prudent act of manage- 
ment on his part to enter into a kuri chit 
transaction for the benetit of the tarwad, 
We recognize that there is something to 
be said in favour of both these points of 
` view but it seems to us that neither point 
of view should be exclusively insisted on 
in dealing with the question of the pro- 
priety of transactions of this kind. Tnese 
kuri chit transactions are well-known in 
Malabar and so far as we have been able 
to understand, karnavans seem to be freely 
entering into them on behalf of their tarwad. 
In none of the cases arising out of such 
transactions has the Oourt applied the 
test applicable to a loan borrowed by a 
karnavan or by the managing member of 
a Hindu family. There are at least two 
cases which have *been brought to our 
notice in which learned Judges with con- 
siderable experience of such transactions 
on the West Coast have judged of the 
transaction more from the point of view 
of considering whether it was a prudent 
exercise “of discretion on the part of the 
karnavan to enter into the chit transactions. 
One of them is a judgment of Benson 
and .Sundara Ayyar, JJ. in A., 8. No, 218 
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of P911 and the other is a judgment of 
the Travancore High Court reported in 
Ouseph Ittoop v. Krishnan (1). The result 
of the discussion before us inclines us to 
the view that these transactions should be 
viewed not with reference to the rigorous 
test applied when determining the validity 
of a borrowing but with reference ‘to con- 
siderations of prudence and an honest 
exercise of discretion by the karnavan in 
the light of all the circumstances of the 
case. The learned Subordinate Judge who 
dealt with this case in the lower Court is 
himself a gentleman of considerable 
experience of the West Coast and .judgment 
also had proceeded on the same lines. 

The evidence in the case clearly estab- 
lishes that the karnavan entered into this 
kuri chit as representing the tarwad and not 
in his pergonal capacity; such members of 
the tarwad as have given any indication of 
their view in the matter have also treated 
this transaction as having been entered 
into on behalf of the tarwad. Mr. Venkata- 
rama Sastriar who appeared for the con- 
testing junior members, placed strong 
reliance on the fact that the first three 
subscriptions for the kuri chit were not 
even paid in cash by the karnavan but 
were treated as amounts lent by the plain« 
tiff to defendant No. 1 and that the same 
thing happened in connection with the sixth 
instalment also. There might be some 
force in this argument if it was Mr. 
Venkatarama Sastriar’s suggestion that the 
tarwad had no means to pay the kuri chit 
instalments as and whea they -fell due, 
but that certainly was not his argument. 
It may be an accident that the karnawan 
had no cash on hand atthe time or it may 
be an act of misconduct on his part that 
though he had the resources to pay the 
ingtaiments in the ordinary course from 
out of his income, he did not pay. But we 
do not see how the plaintiff can be held 
not to have acted bona fide in admitting 
defendant No. 1 as a representative of 
his tarwad to membership in the kuri chit, 
when he knew that the tarwad was 
possessed of substantial means to enable 
defendant No. 1 to pay the instalments 
regularly. 

it also appears that about the time the 
kurt chit was started, defendant No. 1 
had to re-pay some loans borrowed for 
what the evidence shows tg be tarwad 
purposes. A sum of about Rs. 1,100 ‘was 
due,under Ex. H for moneys said to 
have been borrowed fora katu kalyanam 

(1) (1912) 2 Travancore L J 443, o 
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in the tarwad celebrated in 1919; and about 
Rs. 300 had to be paid as subscription 
to another kuri which the tarwad admits 
to be atarwad transaction These amounts 
were first included in the promissory 
note (Hx. L) execuied by defendant No. 1 
in favour of a shop run by the plaintiff 
and another partner. Exhibit L-I includes 
subscriptions lent by the plaintiff to 
defendant No. 1 to meet the first three 
instalments of the kuri chit and Ex, L-2 
is a consolidation of the previous loans 
and this document was discharged out of the 
amount which defendant No. 1 obtained 
by his successful bid at the auction held 
on payment of the seventh instalment. The 
balance of the bid amount, namely about 
Rs. 1,450 was paid over in cash to defen- 
dant No. 1, and the evidence shows that 
at least Rs. 300 out of this amount was 
paid in discharge of Ex. M., another pro- 
missory note loan due by defendant No. 1. 
The record discloses nothing as to what 
happened to the balance of Rs. 1,100 odd. On 
these facts, the lower Court has come to the 
conclusion that having regard to the friendly 
relations subsisting between defendant No. 1 
and the pther members of the tarwad at 
the time when he entered into this kuri 
chit transaction, there is no reason to 
suspect that it was a misuse of his powers 
or that he intended to defraud the tarwad by 
throwing upon ita liability for money which 
he ultimately intended to use for his 
own personal benefit. After a careful 
discussiun of the probabilities and of the 
risk said to be involved, the learned Judge 
has come to the conclusion that it was 
on the whole a prudent transaction for 
defendant No. 1 to enter into and that 
the plaintiff acted bona fide in admitting 
defendant No. 1 into this kuri chit as 
representing the defendant's iarwad. We 
see no reason to differ from this conclusion. 
The mere fact that the mortgage bond, 
Ex. A, recites that asum of Rs. 4,715 30 
was paid to defendant No. 1 in cash instead 
of setting out the appropriation made there- 
from towards the amount due under 
Ex. L-2, doeg not seem to us to suggest 
any want of bona fides because the details 
are fully recited in the endorsement on 
Ex. L:-2 as well as in the plaintiff's account. 
The learned Judge has, however, taken into 
account the onerous terms of Kix. A, and 
has come to the conclusion that there was 
no justitication” for making the tarwad 
properties liable tothe full extent impoged 
by those terms. It is well within the 
power of the, Court, when dealing with a 


}40—87 & 68 


ANaNTHA PaTTaR v, PADMANABHAPANIKKAR (MADR.) 


529 


Mortgage executed by a person in a repre 
sentative capacity, to investigate the 
necessity, for imposing onerous terms upon 
the family or the tarwad which the executant 
represents and to reduce the terms to what 
may seem reasonable in the circumstances. 
It ig in the exercise of this power that 
the learned Judge has reduced the liability 
of the tarwad and its property. Against 
this reduction, the plaintiff has preferred 
the appeal and against the main decree 
the contesting defendants, 7. e. the junior 
members, have filed a memorandum of 
objections. 

For the reasons above stated, we do 
not think there is much substance either 
in the appeal or in the memorandum of 
objections so far as the question of the 
liability of the tarwad property is concerned. 
Mr. Krishna Ayyar, however, raised 4 special 
point in support of the appeal in so far 
as the personal liability of defendant No. 1 
as per the terms of Ex. A is concerned. 
He invited our attention to the line of 
cases which the Oourts, in dealing with 
bonds executed by members of a kuri chit 
to secure punctual payment of future 
instalments, have frequently declined to 
regard the provisions relating to interest 
as penal.. With respect to tnis argument, 
it is sufficient for us to say that at this 
stage we are not dealing with the question 
of defendant No. l's personal liability under 
the covenantsin Ex. A. Ib is perhaps possible 
to read the decree of the first Oourt as 
fixing even the quintum of his personal 
liability. We wish to make it clear that 
that question is left open and all that we 
are deciding now is the extent of the 
liability of the tarwad and its properties. 
it will be open to the lower Court when 
dealing with the plaintiff's application for 
@- personal decree against defendant No. 1, 
to deal with the question whether or not 
the plaintif is entitled to enforce 
against defendant No. 1 all the stipula- 
tions in Ex. A, in respect of payment 
of interest. With these observations we 
dismiss the appeal as well as the memo- 
randum «of objections with costs to be 
paid to and to be received by defendants 
Nos. 3 to 7 and the plaintiff. 


N.B. Appeal dismissed, 
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ALLAHABAD HIGH COURT 
First Oivil Appeal No. 214 of 1937 
September 14, 1938 
A MogAMMAD Jematt, J. 
Messrs. JAGAN NATH BRIJRAJ 
OIL MILL, CAWNPORE— 
APPELLANT 
i VETSUS 
SOEMBAR— RESPONDENT 

. Workmen's Compensation Act (VIII of 1923), ss. 2 
(g), 4, 3, 19, 30—Injury to workman confined to one 
limb only — Compensation other than that which is 
provided for loss of such limb, when can be awarded— 
Principle on which compensation is to be awarded, 
determination of—Compensation or damage on account 
of arrears of pay—Appeal under Act—Evidence 
showing that claimant has lost only index and middle 
„fingers of left arm—Question whether he is entitled 
to compensation for loss of left arm below elbow, is 
substantial question of law. 

In ordinary cases where the injury is confined to 
one limb only, the injured party ie not entitled to 
any compensation other than that which is provided 
for the loss of that limb alone, unless it is proved 
that the injury has caused additional incapacity 
‘which would entitle the claimant to claim com- 
pensation for total loss to some other member of 
limb. [p. 531, col. 1.] 

Hence where the applicant has received injury 
whereby heis deprived of the use of the iudex and the 
Middle fingers of his left hand, the applicant is not 
entitled to compensation for the loss of the Jeft arm 
below the elbow if there is no evidence to show that 
there has been complete and permanent loss of the 
left-arm below the elbow. i 
| The principle on which compensation is to be 
awarded has to be determined in accordance with the 
provisions of the Act and cannot be departed from 
on grounds of sentiment, much as one may deplore 
the unfortunate consequences to the claimant as a 
result of the accident. 

It is not open to the Commissioner to award any 
damages or any other compensation except that pro- 
vided by the Act such as for arrears of pay. ‘he 
labourer, if he is so advised, can seek his remedy 
elsewhere. 

Where in an appeal under the Workmen's Oom- 
` pensation Act the question involved is, whsther the 
claimant is entitled to compensation for loss of left 
arm below the elbow when the evidence shows that he 
has suffered loss only of the index and the middle 
finger of the left arm, the appeal involves asub- 
stantial question of law. 


F. 0. A. for the decision of the Labour 


ae Cawnpore, dated June 28, 


Mr. K. D. Malaviya, for the Appellant. 
Mr. B. S. Darbari, for the Respoftdént. 


Judgment.—The facts that have given 
rise to this appeal are not disputed. Scembar 
(respondent) was employed as “Linedar” in 
the Jagannath Brijraj Oil Mill. He 
entered the service of the appellant some 
14 or lo” years ago and was drawing a 
salary of Rs. 25 per mensem. It is common 
ground that on November 5, 1936, he 
eceived certain injuries in the perfor- 
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mante of his duty as ‘Linedar’ which 
deprived him of the use of the index and 
middle fingers of the left hand. Soembar 
madean application under 8. 4 of Act VIII, 
of 1923 to the Commissioner of Labour, 
Cawnpore. The application was contested. 
on several grounds but the Oommissioner, 
upon a consideration of evidence, allowed 
the application for compensation and 
awarded Rs. 567 as compensation for the 
disablement which the applicant had 
suffered and Rs, 62-0 on account of 
arrears of pay during the period the 
applicant was in hospital. The Oommis- 
sioner further allowed.the applicant Rs. 30 
Pleader's fee. The opposite party has now 
come to this Court in appeal. Under 
s. 30 of the Act an appeal shall lie to 
the High Court only in certain specified 
cases provided that a substantial question 
cf law is involved in the appeal, Learned 
Counsel for the appellant contends that 
the Commissioner has erred in allowing. 
the applicantcompensation for loss of left 
arm below the elbow as on the evidence 
and the finding it is proved that the 
applicant suffered loss of the index finger 
and the middle finger only. It is further 
argued that the Commissioner has mis- 
interpreted the relevant provisions of the 
Act. In orderto determine this question, 
I propose referring to the statement of the 
medical officer whose testimony has been 
accepted by the Commissioner. Dr. J. 0.” 
Arron who was examined by the Commis-— 
sioner to prove the injuries of the applicant 
stated : 

“The earning capacity of this man has been 
reduced in any job where the’ left hand is needed. 
He has not suffered permanent incapacity of the left 
arm below the elbow. He can dischargé any duty that 
doesnot require the use of the left hand. He can 


hold things with his thumb and the two end fingers. 
The middle finger is of very little use... ." 

The question is whether on this evidence 
which was accepted by the Commissioner 
the applicant would be ‘entitled to the 
compensation awarded to him, 

“Partial disablement’ means. ... where disable- 
ment is of a permanent nature, such disablement as 
reduces his earning in every employment which he 
was capable of undertaking at that time.” 


In the present case there is no sugges- 
tion that because of the injuries to the 
two fingers the applicant has lost the 
use of the armor tbe hand. . The utility 
of the hand is undoubtedly diminished and . 
consequently the earning capacity has also 
been reduced. This consequence, however, 
wilh always follow whenever a labourer has 
lost the use of one.or more fingers. It js 
conceivable that in some gases the injury . 
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to one finger only may result in the loss 
of the use of the handor the arm. But 
in ordinary cases where the injury is 
confined to one limb only, it cannot be 
suggested that the injured party is 
entitled to any compensaticn other than 
that which is provided for the loss of that 
limb alone. If such were not the inten- 
tion of the Act, it would be superfluous to 
allow a definite percentage of loss of 
farming capacity for the injury to every 
limb. It is significant that in the appor- 
tionment of loss the index finger is give 
a percentage of 10 while any finger 
other than index finger is given a percent- 
age of 5 only. The minute details 
enumerated in Sch. I clearly indicate that 
in case of injuries that result in perma- 
nent partial disablement the injured party 
is entitled to such compensation as is 
specifically prescribed in the schedule for 
such injuries. It will always bea matter 
of evidence whether the injury to one 
limb has caused additional incapacity 
which would entitle the labourer to claim 
compensation for total loss to some other 
member of limb. The definition in s. 2 
(g) of ‘partial disablement’ indicates that 
the earning capacily of the labourer will 
be reduced in every employment which he 
was capable of undertaking at the time. In 
every case where a person has lost one or two 
fingers, he cannot have the same use of his 
hand as he enjoyed before the accident. 
Having regard to the medical evidence 
and the definition of the expression 
‘partial disablement’, it is impossible to 
hold that the respondent can be awarded 
compensation for the loss of left arm be- 
low the elbow. The Oommissioner in 
deciding this question felt some difficulty. 
After quoting the statement of Dr. J. 0, 
Arron, the Oommissioner remarked as 
follows : 


“It seems to me that the doctor is technicall 
correct in both these apparently contradictory an 
marks. The arm below the elbow means the forearm 
as woll as the hand. The forearm is all right and 
the hand is fit for use to the extent that he can hold 
things lightly with his thumb and the two end 
fingers, . 

On these findings it is manifest that the 
compensation awarded to the applicant 
should have been only for the loss of the 
two fingers. ‘I'he Oommissioner further 
observes : 

“But the question with which we are concerned f 

ji J ‘or 
eee purposes is whether the leftarm below 

e elbow is permanently incapacitated to the extent 


of making if useless for fut ae 
this has happend,” or future work, In my opinion 


These observations’ appear to me some: 


“ 
« 
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what inconsistent with the remarks quoted 
above. The Oommissioner further re- 
marked : 


“The medical officer in his evidence states that 
the earning capacity of this man has been reduced in 
any job where the left hand is needed.” 

In my opinion for the purposes of come 
pensation the respondent has not suffered 
Permanent disablement of the left arm 
below the elbow. I have already referred 
to the definition of ‘partial disablement’ 
in the Act which lays down that the 
earning capacity in consequence of the 
accident must be reduced in order to 
bring the accident within the meaning of 
‘partial disablement’. Nothing more has 
happened here nor has the Commissioner 
held that the arm or the hand of the 
applicant suffered in any way on account 
of loss of the two fingers. It is impos- 
sible to reconcile the concluding portion of 
the observations of the Commissioner with 
the earlier findings and the definition of 
‘partial disablement’ given in the Act. 
In the note under Sch. I it is provided : 

“Complete and permanent loss of the use of any 
limb or member referred to in this schedule shall be 
deemed to be the equivalent of the loss of that limb 
or member.” 


There is no evidence whatsoever that 
there has been complete and permanent 
loss of the left arm below the elbow. In 
my opinion the appeal involves a substan- 
tial question of law. The principle on 
which compensation isto be awarded has 
to be determined in accordance with the 
provisions of the Act, and cannot be de- 
parted from on grounds of sentiment. 
Much as one may deplore the unfortunate 
consequences to the applicant as a result 
of the accident; it is impossible for a 
Court applying the law to go beyond the 
‘rules laid down for awarding compensa- 
tion under the Act. I therefore hold that 


‘the applicant is entitled to be compensated 


for the loss of his index and middle 
fingers which should be on the basis of 
15 percent. of his total jearning for 42 
months.,.This comes to Rs, 157-8-0. The next 
question pressed in appeal is that the 
Commissioner was not entitled to award 
Rs. 62-8-0 on account of arrears of pay. 
I agree with this contention. The Act 
prescribes compensation to be paid in 
certain circumstances. It is not open to 
the Commissioner to award any damages 
or any other compensation except that 
provided by the Act. The labourer, if. he 
is so adviced, can seek his remedy else- 
where, but in the present proceedings it is 


. 
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impossible to award anything more than 
what has been awarded above. 

The next question pressed by the learned 
Counsel refers to the amount of costs. I 
am in entire agreement with the Labour 
Ocmmissioner that the attitude of the 
appellant during the inquiry was undesir- 
able and itis proper that full costs should 
have been awarded to the respondent. I 
therefore maintain the order of costs of the 
Commissioner. In the result, I modify the 
order cf the Commissioner and reduce the 
amount of ccmpensaticn to Ka. 157-80. I 
maintainthe order for Rs. 30 on account 
of ccsts incurred in the Court below. 
Costs of this appeal will be borne by the 
parties. Out of the amount deposited by 
the appellant, the aforesaid sums will be 
paid to the labourer and the rest will be 
refunded to the appellant. 

6. _ Order accordingly. 


NAGPUR HIGH COURT 
Letters Patent Appeal No. 16 of 1936 
August 29, 1938 
NiyoGI AND GRUER, JJ. 
MADHO GOPAL SHIRSALKAR— 
PLaINTIgF—APPELLANT 
` versus 
Tas SECRETARY or STATE ror 
INDIA ın COUNCIL—Dp3renpant— ` 


RESPONDENT 

Berar Land Revenue Code, 1896, ss. 178, 38, 
41, 192 (1), Proviso—Rules for disposal of Government 
sites made by Chief Commissioner in 1906, were valid 
though they were not published in Government 
Gazette under s. 178—Plaintiff accepting certificate 
of grant of occupancy rights and executing agreement 
under Rules of 1906—Plaintiff held bound by agree- 
ment and could not challenge Settlement Officer's 
Jurisdiction to revise assessment — Acquisitron of 
occupancy righis under rules—Right of Government 
toenhance assessment disputed — Kevenue Officer 
deciding dispute—Suit under 8, 41 (3) to establish 
right, maintainability of —Suit, if comes under 
8. 192 (1) Proviso—Jurisdiction of Civil Court to try it 
—Interpretation of Statutes—Construction—Nothang 
to be added to or taken from statute. 

The rules for désposal of Government building sites 
made by the Chief Commissioner in 1906 were valid 
and operative, notwithstanding that they were not 
published in the C. P.Gazetie as requirea by s. 178, 
Berar Land Revenue Code, The generat rules con- 
templated in s, 38 took effect by viitue of their hav- 
ing been sanctioned by the Chief Commissioner and 
became operative de hors their publication in the 
Gazette under S. 218. They were valid because they 
were sanctioned by a competent authority in accora- 
ance with law and not because they had the force of 
law. Publication was 4 condition subsequent to the 
making’ofthe rules and was, therefore, directory. 
The non®observance of that condition would not 
prevent the rules from taking effect. |p. 534, col. 1.] 

Held, that when the plaintifis accepted the certiti- 
gate ofgrant of occupancy rights and executed an 
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agreement under the Rules of 1908, he must be deemed 
to have waived that objection to the validity of the 
rules. Even supposing that he entered into the 
agreement under the mistaken notion that the Rules 
had the force of law when they had not, that 
mistake of law could not invalidate the contract 
The plaintiff was free to accept or to reject 
the terms so offered. He, by his free will, chose 
to purchase the occupancy rights on those terms. He 
could not legally repudiate that agreement as he 
accepted the rules of 1908 without protest and there- 
fore the Settlement Officer had jurisdiction to revise 
the assessment. Jones v. Robson (2), relied on, jp. 
534, col. 2; p. 535, col. 1.) i 

The question whether or not the Oivil Court has 
jurisdiction must be determined by the averments 
made inthe plaint. |p. 535, col. 2.) 

Where a person who hag acquired occupancy right 
inland by agreement executed by him ın accordance 
with r, 37 of the Rules for disposal of Government 
building site made by Ohief Uommissioner in 1906, 
disputes the right of the Government to enhance the 
assessment and the Revenue Officer decides that 
dispute against him, he is entitled to sue for estab- 
lishing his right under s. 41 (3) of the Berar Land 
Revenue Code. Such suit falls under Proviso to 
s. 192 (1)and s. 41 (3), because it involves the inter- 
pretation of the certificate granted to the plaintiff and 
his agreement and the determination of their legal 
effect. The Oivil Court has jurisdiction to try such 
suit. 

It is anelementary rule of construction that noth- 
ingisto beadded toor be taken from a statute 
Thompson v. Goold (1), relie¢on. [p. 233, col. 2.) 

A. from tae appellate decree ofthe Court 
of the Hon’blethe Chief Justice, sitting 
in Single Bench, dated April ls, 
1936, in Second Appeal No. L1I-B of 
1933 reversing the decree of the Court of 
the First Additional District Judge, Akola, 
dated February 20, 1933, in Civil Appeal 
No. 92 of 1932 arising out of Civil Suit No. 
37 of 1942 dated April 30, 1932, of the 
Court of Subordinate Judge, Second Class, 
Akola. 


Mr. V. K. Rajwade, for the Appellant. 

Mr. W. R. Puranik, Advocate-General, 
for the Respondent. : 

Judgment.—This is an appeal under 
the Letters Patent by the plaintiff, arising 
out of his suit instituted for obtaining a 
declaration that the revised assessment 
of land revenue made on his land was 
ultra vires and Void. 

In 1909 the plaintif, by an agreement 
executed by him in accordance with r. 37 
of the rules for the disposal of ‘Government 
building sitesmade by the Chief Commis- 
sioner in 1906, acquired: occupancy rights 
in Plot No. 23, area 28 gunthas, rental 
Ks. 3-3-0 situate in Akola Town, on con- 
dition that the rent fixed at future settle- 
ments should ordinarily be 33 percent. of 
the letting value of the land.. ‘own 
Sufvey of Akola was ordered under Notit- 
cation No. 234XVI,, dated April 5, 1926, 


. 


1939 


issued under s. 83 of the Berar Land 
‘Revenue Code, 1896. It was completed 
after the amended Berar Land Revenue 
Code was passed in 1928. The Town 
Settlement Officer, by an order passed on 
February 7, 1929, held that the old 
assessment was due for. revision in 
pursuance of the aforesaid Rules of 1906 
und assessed the plot to Rs. 24 per annum. 
That was varied to some extent by the 
Cémmissioner whose order was affirmed 
by the Governor-in Council. 

The contention raised by the plaintiff was 
tweefold : 

(4) That the Akola Town survey ordered 
by the Notification in 1926 was not a fresh 
Tevenue survey within the meaning of 
-8. 93 (1) of the Berar Land Revenue Code, 
1896 and that it could not invest the 
Settlement Officer with jurisdiction to 
revise the old assessment. 

(ii) That the rules of 1906 had no 
force of law for want of publication in 
the Central Provinees Gazette as required 
by s. 178 of the Oode of 1896 and that 
-the revision of the assessment could ba 
made cnly under r. 8 of the Rules of 
1894. (Resident's Book Circular XX of 
1894), ` 

The primary question which arises upon 
this appeal is whether the Rules of 1906 
could not take effect for want of publica- 
tion in the Central Provinces Gazette. In 
our opinion they. were valid and operative 
notwithstanding that they had not been 
published in the Gazette as required by 
s. 178 of the Berar Land Revenue Code, 
1896, for the reasons which follow. 


The appellant does not deny that ihe 
‘occupancy rights were granted to him in 
1906 under the provisions of s. 38 of the 
Code of 1895. The material part of that 
section runs as follows :— 

“and the Deputy Commissioner may, subject to the 
orders of fhe Oommissioner, dispose of them in 
such manner as he may deem ft or 
authorised by general 
Resident,” 

(N. B.—In accordance with the Government of 
India Foreign Department Notification No. 4246-I-B, 
dated September 11, 1903, the terms, Berar, the 
Chief Oommissioner and the Central Provinces 
Gazette, were substituted forthe terms, the Hyder- 
abad Assigned Districts, The Resident and the 
Hyderabad Residency . Orders, respectively which 
1908" the edition of the Oode of 1896 issued in 


as may be 
rules sanctioned by the 


The rules of 1905 governing the dis 
posal’ of building sites were appended 
to the ‘Code of 1896 in its first editton 
isgued in 1906. They purport to be rules 
made under es. 38 of "the Code of 1896 
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(see p, 92 of the Berar Land Revenue Oode, 
1896, edition 19035). The appellant con- 


‘tends that these rules not having been 


published in the Central Provinces 
Gazette did nob acquire the force of 
la 


wW. 
The appellant's contention assumes that 
the General Rules mentioned in s, 38 
refer to those made under s. 178 of the 
Code of 1896, but that assumption is 
unfounded. There are no bonds in the 
section which attribute to s. 178. It is 
an elementary rule of construction that 
nothing isto be added to or be taken 
froma statute. As observed by Lord 
Mersey in Thompson v. Goold (1) : 

“Jtis a strong thing to read into an Act of 
Parliament words which are not there and in the 
absence of clear necessity, it is a wrong thing to 


“tn 8.38 of the Code of 1896 the words 
used are “as may be authorised by 
general rules sanctioned by the Resident” 
(i.e. the Ohief Commissioner), It is not 
denied that the rules of 1903 were 
sanctioned by the Chief Oommissioner, 
(and it may be noted that the plea that 
the Rules of 1906 were void for want 
of sanction of the Government of India 
was withdrawn), but what is urged is 
that they ought to have been published 
inthe Gazette as required by s. 178 
of that Code. It is impossible to assent 
tothis argument without following a 
course reprobated by the recognised prin- 


ciple stated above. Nor does it appear 
‘that the author of -the Code while 
enacting that section inadvertently 


omitted to make express reference to 
s, 178. The words “general rales sanction- 
ed” are important. Section 178 contem- 
plates rules “made” by the | Ohief Oom- 
migsioner and not those sanctioned" 
dnd it does not describe the rales “made 
under it as “general rules”. A similar 
expression occuss In BS. 40, 121 (2) and 
1,4 (2) where the word “sanctioned” is 
wai the several sections of the 
Code it is evident that when the Code 
intends that the rules or instructions 
referred to in particlar sections of it 
should mean those made under s.173 or 
s. 216, it expressly Says 80. Reference 
may be made to ss. 179, , 180, l=], 108, 186, 
187, 188, 191 and 193 in each of which 
one finds the ea pren Ra ja agree 
s made under 8. í ning i 

FEA to ss. 20, 32,52 (b), 56, 59 (b); 

(1) (1910) A O 409; 79 L JK B 905 at p. 911; 103 L 
T 81,54 SJ 599; 26 TL R 526. 
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63 (3), 64 and è3 (2) one finds the expression 
“subject to any instructions given under 
s. 215” or words to that effect. The absence 
of such words ins. 38 gives a clear indication 
that the section has no reference to s. 178 or 
8.216, The words “general rules sanc- 
tioned” must be read with their context 
“subject to the orders of the Commissioner” 
and so read clearly indicate that they were 
intended to be -administrative rules for 
guidance of the Revenue Officers. It is 
true that the rules of 1906 happen to be 
published along with others under a 
common caption ‘Rules under the Berar 
Land Revenue Code, 1896” (p. 85 of Edition 
1906). But that heading is misleading as 
will be apparent by referenceto pp. 128- 
129 where the “orders” of the Chief Commis- 
sioner referred toin s. 115 and s. 117 and 
top, 130 where the declaration referred to 
in s. 126, are printed. Manifestly they 
could not be regarded as rules made under 
s. 178 simply because they are there under 
the heading “rules”. 

Section 178 occurs in Chap. XVI which 
speaks of Procedure of Revenue Officers, 
and the Chief Commissioner is empowered 
to make rules f 

“for regulating the procedure of Revenue Officers 
under this Law in casesin which a procedure is 
not prescribed by the Law and for otherwise carry- 
ing into effect the objects of the Law.” 

“General Rules” contemplated in s. 38 
are not rules of procedure but rules to guide 
the Revenue Officers in the disposal of 
Government lands. Since the power to 
“sanction” such rules is given by s. 38 
itself, it is unnecessary to invoke the 
general power conferred by s.178in the 
last clause of the passage extracted above. 

It is thus clear that the general rules 
contemplated in s.38 took effect by virtue 
of their’ having been sanctioned by the 
Chief Commissioner and became operative 
de hors their publication in the Gazette 
under s. 218. They were valid because 
they were sanctioned by a competent 
authority in aecordance with law and not 
because they had the force of law. Publica- 
tion was a condition subsequent to the 
making of the rules and was, therefore, 
directory. The npn-observance of that 
condition would not prevent the rules 
a taking effect (see Jones v. Robson 
2). 

it is, however, urged that the rules of 
1894 having had the force of law, their 
authority could not be impaired by the 


(2) (90D 1 KB 673; 70 L J K B 419; 84 L T 230; 
65 J P 278; 19 Oox. O O 651, 
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general rules under s. 38 which had not 
the force of law. Section 38 does not 
refer to the Rules of 1894 and it makes only 
those rules effective which are sanctioned 
by the Chief Commissioner. It does not 
restrict the power of the Chief Commis- 
sioner in making assessment of building 
sites, as the proviso tor. 8 of the Circular 
of 1894 did. When the Chief Commissioner 
sanctioned the rules unders. 38, the old 
Rules of 1894 must be deemed to have been 
impliedly repealed. It may be conceded 
that the Rules of 1894 would remain 
operative until the Chief Commissioner 
sanctioned the rules under gs. 38 but when 
he sanctioned the latter in 1906, the 
former cannot hold the field. It is 
pertinent to notice here that Part [of the 
1894 Circular was reproduced as rr. 30 to 
45in the new rules of 1906 with the most 
important variation regarding the enhance- 
ment of the annual ground rent from 20 
per cent. of the letting value of the land 
to 22 per cent. The old rules were in 
reality adopted with this modification. If 
the Rules of 1894 had the force of law, 
their authority was exhausted by their 
fresh promulgation, not by publication in 
the Gazette, which was redundant, but by 
their incorporation in the 1906 Edition of 
the Code. Itis contended that the modi- 
fication was ultra vires of the Chief 
Commissioner. It cannot be s0 because he 
was invested with power to enhance the 
ground rent from 20 per cent. to 33 per 
cent. by s. 38 of the Code of 1896. That 
was not a matter of procedure and Conse- 
quently s. 178 and s. 218 could not come 
into play. . 

Granting for the nonce that the Chief 
Commissioner was not competent to do so 
except by makingarule under s 178 and 
publishing it in the Central Provinces 
Gazette, it must be observed that he had 
inherent power (conferred by s. 178) to 
make sucha rule and he must be presumed 
to have made the rule under s. 178 (rather 
than ander s. 38), and the publication of 
the rule by incorporating it in the 1906 
Edition of the Code of 1896 instead of doing 
so in the Gazette was but’ a formal 
irregularity. The plaintiff was fully aware 
of this irregularity when he accepted the 
certificate of grant of occupanay rights 
and he executed an agreement under: the 
Rules of 1906. He must, therefore, be 
deemed to have waived that objection to 
the validity of the rules, The present 
case is not, strictly speaking, one of ultra 
vires action as the Chief Gommissioney’s 


. 
« 
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: competency is not contested, but even if that the appellant 


it were, that would not help the plaintiff 
in shaking off his obligation which he has 
incurred under the rules. It is true that 
an ultra vires statute cannot be validated 
by acquiescence but it is equally true 
that an acquiescing party may be estopped 
from questioning it. (See The Doctrine of 
Ultra Vires, Street, p. 436, Edition 1930). 


Now the important question is: Can the 
plaintiff resile from his own agreement of 
1909? Even supposing that he entered 
intoit under the mistaken notion that the 
Tules had the force of law when they had 
not, that mistake of law cannot invalidate 
the contract. (See s. 21, Indian Contract 
Act). The parties dealt with each other 
at arms length. The plaintiff, who is 
himself a legal practitioner must be pre- 
sumed to have read the Rules of 1906 as 
incorporated in the authorised edition of 
the Code of 1906 and he does not deny 
that he read them before he entered into 
the transaction. The land was owned by the 
Government andthe Revenue Officer con- 
cerned offered ihe occupancy rights to him 
on the conditions embodied in the Rules of 
1906 which the Chief Commissioner as heed 
of the Government had, full power to sanc- 
tion. The plaintiff was free to accept or to 
reject the terms so offered. He by his 
free will chose to purchase the occupancy 
rights on those terms. He could not 
legally repudiate that agreement as 
he accepted the Rules of 1906 without 
protest. 


The next question is whether or not the 
Settlement Officer had jurisdiction to revise 
the assessment. If the Rulesof 1906 were 
valid, as we have held already, the plaintiff 
must be held bound by r. 35 of those rules. 
That says that the rent was assessed for the 


unexpired portion of the current setilement ° 


subject to the condition that at future 
settlements it would be 33 per cent. of the 
letting value of the land. The Notification 
issued in 1926 would be deemed to have 
been issued under the Code of 1928 by 
virtue of s. 195 of the Code of 1928, It was 
open to the Settlement Officer to enhance 
the assessment even up to 50 per cent. of 
the estimated letting value of the land 
disregarding the appellant’s claim to hold 
land on privileged terms. Tbe Govern- 
ment was, however, bound by the terms-of 
tha plaintifite agreement made in 1909 and 
recognising this obligation, ordered revised 
assessment to be made‘on the basis of the 
pld contracts (see Ex, D.-2.) with the result 
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was substantially 
benefitted. : 

On behalf of the respondent it was urged 
that the suit being one which in effect 
contested the amount of assessment was 
not triable by the Civil Court. It must be 
observed that the Revenue Member in his 
order referred the plaintiff to the Civil 
Oourt and he had manifestly good reason 
to doso. The plaintiff's case was that the 
Government had no right, under the terms 
of the grant made in 1909 which were 
void, to revise the assessment. That 
involved interpretation of the terms of the 
Certificate (Ex. P-2) and the plaintiff's 
agreement (Ex. D-1) and determination of 
their legal effect. The question whether 
or not the Civil Court has jurisdiction must 
be determined by the averments made in 
the plaint. They leave no room for doubt 
that the case falls under proviso to s. 192 
(1) as also sub-s. 30f s.4lof the Oode of 
1928. Sub-s.1 of s. 4) does not merely 
contemplate questions of title but of rights 
as well, ¿. e., rights in respect of any pro- 
perty' of the Government. The plaintiff 
disputed the right of the Government to 
enhance the assessment on his land and 
that dispute was decided by the Revenue 
Officer against the plaintif. He was, 
therefore, clearly entitled to sue for 
establishing his right under s. 3 of s. 41 of 
that Code. 

The appeal stands -dismissed with costs. 
Counsel’s fee Rs. 200. The costs cf the 
Courts below and of appeal before the 
Hon’ble the Chief Justice, will be borne by 
the parties. 


D. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 768 of 1936 
` November 1, 1938 
COLLISTER AND HUNTER, JJ. 
ISHRI PRASAD KISHUN TEWARI— 
: PLAINTIFF—APPBLLANT 


versus 
OCOHANDRABHAN PRASAD KISHUN 
TIW A RI—DEFENDANT—RESPONDENT. 

Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment—What amounts to—Determination of question 
depends on inference to be drawn from endorse- 
ment itself—Pleadings and extrinsic circumstances 
cannot be looked at. . 

The question whether any particular endorsement 
amounts toan acknowledgment or not within the 
meaning of s. 19 of the Limitation Act, hust depend 
on the actual words which have been employed ; 
the Court cannot go beyond those words for the 
purposes of this section. The endorsement itself 


` depends on 
. endorsement itself, An endorsement on the back 
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must contain the acknowledgment, either express 
‘or implied, and the pleadings or any extrinsic cir- 
cumstances cannot be looked at, in order to explain 
the endorsement and in order to ascertain whether 
the debtor can be held to have acknowledged any- 


‘thing more than the endorsement itself purported 


to acknowledge. The determination of the question 
the inference to be drawn from the 


of a promissory note that certain amount is paid 
“in respect to the pro-note neither imports nor im- 
- plies any acknowledgment whatsoever in respect to 
‘anything beyond the amount which was then being 


. paid, 


[Case-law discussed. ] , 
S. C. A. from tbe decision of the District 


Judge. Gorakhpur, dated January 31, 1936. 


Mr. N. Upadhiua, for the Appellant. 

Messrs. A. P. Pandey and D. Sanyal, for 
the Respondent. 

Collister, J.—This is a plaintiff's second 
‘appeal. The suit was for recovery of 
Es. 4,096-9-9 on the foot of a promissory 
noie, dated December 29, 1930, which was 
alleged to have been executed by the defen- 
dant in favour of the plaintiff who is his 


- brother in renewal of an earlier promis- 


- tion. 


sory note, dated December 27, 1929. The 
defendant admitted execution but pleaded 
that the plaintiff had no cause of action 
inasmuch as the money had been advanced 
not by the plaintiff, but by the mother of 
the parties Musammat Chhabraji in the 
plaintiff's name and that 24 yeers before the 
suit Musammat Chhabraji had remitted the 
debt and had handed over the promissory 
note and the receipt to the defendant, but 
it had somehow or other fallen into the 
possession of the plaintiff. It was also 
pleaded that the suit was barred by limita- 
The trial Court found that the plain» 
tiff was the real owner of the promissory 
note in suit and that there was no remis- 
sion of the debt as alleged by the defen- 
dant. The plea of limitation was based 
upon a payment of Rs. 25 which was 
endorsed on the promissory note under date 
May 2, 193), The trial Court held that this 
sum of money had not been paid towards 
interest as such and therefore limitation 
was not saved under s. 20, Limitation Act, 
but the learned Munsif found that the 
endorsement amounted to an acknowledg- 
ment of payment by the defendanf within 
the meaning of s. 18 of the Act and that 
the suit was therefore within time. The 
suit was accordingly decreed. The lower 
Appellate Court disagreed with the finding 
of the Munsif as regardss. 19, Limitation 
Act. The learned Judge held that the 
endorsement of May 2, 1931, on the promis- 
sory note in suit did not amount to an 
acknowledgment within the meaning of the 
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aforesaid section and the decree of the trial 
Court was accordingly set aside and the 
suit was dismissed. 

The point which is taken before us by the 
learned Counsel for the plaintiff appellant 
is that the view taken by the learned Judge 
of the lower Appellate Court is erroneous 
and that the endorsement amounted to an 
acknowledgment under s. 19, Limitation 
Act. The actual words of this endorsement 
are as follows : s 

Dastkhatt Chandrabhan Prasad Kishun Tiwari 
babat pro-note haza ke mahajam ko mublig 25 
rupiya diya, Tarikh May 2, 1931, baqalam khas. 

It is for us to determine whether these 
words can be interpreted as implying an 
acknowledgment of liability in respect of 
the balance due under the promissory note. 
We have been referred to various autho- 
rities by learned Counsel, some of which 
have beem mentioned by the learned Judge 
of the lower Appellute Court. The first case 
is that in Rom Prasad v. Binaek Shukul 
(1) decided by Niamat Ullah and Rachh- 
pal Singh, JJ. It was alleged there that 
limitation was saved by payment of a sum 
of Rs, 40 on February 7, 1918, and by sub- 
sequent payments. At p. 933* Niamat 
Ullah, J. who delivered the judgment, 
after dealing with s. 70, Limitation Act, 
observed : i 

“It was also contended that each payment 
amounted to an acknowledgment of liability with- 
in the meaning of s. 19. It is said that payments 
were noted by the defendant on each occasion on 
a certain copy book which the plaintiff's peon used 
to take round to the debtors. This copy book was 
produced in the lower Courts, It has not come up 
with the record of the case. We declined to adjourn 
the case as the entries on that copy book were not 
relied on in either of the two Courts below as con- 
taining acknowledgments under s. 19, Limitation 
Act. The fact of payment which is not disputed 
was also relied on as acknowledgment under s, 19. 
Where a debtor pays a certain sum of money to hia 
creditor, there may be an implied acknowledgment 
of the liability to the extent of the amount paid, 
It cannot, however, be said that the remaining 
liability shown by evidence aliunde should be 
deemed to have also been acknowledged. In this 
view the payment of Rs. 40 on February 7, 1918, 


cannot amount to an acknowledgment under s. 19, 
Limitation Act.” ` 


The next case is that in Kirpa Ram v. 
Balak Ram (2). It is a single Judge case 
decided by Niamat Ullah, J. who referred 
toand followed the decision in Ram Prasad . 
v. Binaek Shukul (1). A suit had been 
instituted more than three years from the 
date of execution of a bond, but it was 

(1) (1933) A L J 930; 144 Ind. Oas. 899; A I` R 
1933 All 453; 55 A 632; 6 RAS. ° ° 

(2) (1935) A L J 23; 154 Ind. Oss. 1007; A I R 
1935 All. 47;7 RA 847.. 
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contended that !limitation was saved by 
reason of a payment ofthe defendant of 
Rs, 22 on December 15, 1931, which was 
said to have been endorsed on the bond in 
. the handwriting of the defendant. The 
learned Judge first considered s. 20, Limi- 
tation Act, and then at p. 26* he observed : 


“Lastly, the learned Advocate relied upon the 
endorsement in respect of the payment of Rs. 20 
said to be in the handwriting of the defendant as 
agknowledgment. It is in these terms: ‘received 
Ra. 20 in respect of this bond’; these words do not 
imply any subsisting liability in respect of any 
debt remaining due after the payment of Rs. 20. 
They are consistent with Rs. 20 being tke only 
sum due under the bond which was paid in final 
satiefaction thereof, In my opinion the endorse- 
ment is not such acknowledgment as would save 
limitation.” | 

The question as regards the proper inter- 
pretation of s. 20, Limitation Act, came 
before a Full Bench of five Judges in 
Udeypal Singh v. Lakshmi Chand (3). The 
Court also considered tke question of 
acknowledgment and at p. 1034* Sulaiman, 
0. J. observed : 

“Tt is equally obvious that where a payment is 
made without any specification and the debtor 
does not signify whether he is making the pay- 
ment of interest as such or of part payment of the 
principal, here is really no admission on his part 
that any further sum is still due from him, and 
there is, therefore, no acknowledgment of liability 
on his part. He merely pays a lump sum of money 
and by no means admits that the debt is not fully 
discharged. There is an admission no doubt that 
there was a liability on him to the extent of the 
amount so paid, but there is no acknowledgment 
of any further liability.” 


At p. 1041* Thom, J. (as he then was) 
said: 

“It was contended by the applicant that the en- 
dorsement of the payment on the bond by the 
debtor amounted to an acknowledgment of liability 
within the meaning s. 19, Limitation Act. For the 
reasons given by the learned Ohief Justice, 1 agree, 
that this contention is unsound.” 

Bajpai, J. similarly said : 

. “I agree with the learned Chief Justice, for the 
reasons given by him, that the writing on the 
back of the bond does not operate as an acknowledg- 
ment under s, 19, Limitation Act.” h i 

Niamat Ullah, J. by necessary implica- 
tion took the same view, adhering tothe 
previous decisions in Ram Prasad v. Binaek 
Shukul (1) and Kirpa Ram v. Balak Ram 
(2). In thé Full Bench case there was an 
endorsement on the bond in suit to the 
efiect that Rs. 50 had been deposited on 
August 17, 1930, In an unreported case of 
this Court, Oivil Revision No. 26 of 1935, 
there was an endorsement under the defen- 

(3)°(1935) A É J 1029; 159 Ind. Oas 387;A I R 
1835 All. 946; 58 A 261; 1935 A L R 1107; 8 R A 428 
(F B). i S 
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dants’ signature on the bond in these 
terms; Is dastawez men 10 rupiya wasyl 
dekar dastawez par likh dihal ki joon par 
kam awe. Sulaiman, O. translated 
these words as follows: “Having paid 
Rs. 10 towards the amount due on the 
document I have made this endorsement.” 
He thus interpreted the words dastawez 
men as “towards payment or “in part 
payment.” He says: 

“In my opinion the words used in this case 
clearly contained an acknowledgment that Rs. 10 were 
being paid aa part payment of the amount due 
on the bond, which necessarily implied that some- 
thing more remained over. This would, therefore 
be an acknowledgment in writing of the liability 
under this bond.” 


In the case before us, as we have already 
shown, the words used are babat pro-note 
haza ke and not pro-note men. We are 
next referred by learned Counsel for the 
plaintiff-appellant to a Madras cage in 
Venkatakrishniah v. Subbarayadu (4). In 
that case there was an endorsement signed 
by the debtor in the following words 
“Rs, 378—July 13, 1905. Rupees 378 only 
have been paid towards this document by 
Subbarayudu.” It was held by a Bench 
of the Madras High Court that this endorse- 
ment amounted to an acknowledgment of 
liability within the meaning of 8. 19, 
Limitation Act. It will be observed that 
in that case the words used were “towards 
this document.” Finally we are referred 
to'a decision of the Bombay High Oourt in 
Ganesh Narhar v. Dattatraya Pandurang 
(5). In that case the plaintiff sued upon 
a promissory note for Rs. 1,500 dated Novem- 
ber 12, 1913. Payments were made of 
Rs. 90 on February 2, 1915, Re. 200 on 
January 11, i916, and Rs. 381-12-0 on 
April 21,1916. On November 6, 1916, the 
defendant endorsed the three previous pay- 
meuts on the promissory note and added 
them up and signed the total; and it was 
held by a Bench that this was an endorse- 
ment whereby the defendant admitted 
his liability to pay the * balance. The 
learned Judges relied upon a previous deci- 
sion and we observe that in that earlier 
case the words used were “towards the 
amount due on the bond.” It also appears 
that the learned Judges in the case of 
Ganesh Narhar v. Dattatraya Pandurang 
. (5) were guided, to some extent at least, 
by the Common Law of England. Learned 
Oounsel for the plaintiff-appellant pleads 


e 
(4) 40 M 698; 36 Ind. Oas, 240; A I R 1917 Mad. 
805; 3 LW 576; (1916)2 M W N 258. 
(5) AIR 1923 Bom. 239; 72 Ind. Oas. 249,47 B 
632; 25 Bom. L R 144. 
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that the endorsement on the promissory 
note in suit amounts to a clear acknowled- 
ment of liability for the balance and that 
limitation is, therefore, saved under 8. 19, 
Limitation Act. He. also contends that we 
should take into consideration the fact that 
in his written statement the defendant 
admitted execution of this promissory note 
“and that he has not anywhere pleaded 
‘payment of any other sum of money in 
satisfaction thereof—inasmuch as in his 
written statement he pleaded that the debt 
had been remitted by his mother who was 
the real owner of the promissory note. Now 
the ‘literal translation of the endorsement is 
“as follows: 

“Signature of Ohandrabhan Prasad Kishen Tewari, 
“Rs. 25 paid to the mahajan in respect to (or 
‘relating to) this promissory note. Date May 2, 
1931, by his own pen.” 

It seems to us that the question whether 
any particular endorsement amounts to an 
‘acknowledgment or not within the meaning 
of s. 19 of the Act must depend on the 
actual words which have been employed; 
we cannot go berond those words for the 
purposes of this section. The section 
requires that in order that limitation may 
be saved, there must be an acknowledgment 
of liability in writing and signed by the 
pariy against whom the right is claimed. 
The endorsement itself must contain the 
‘acknowledgment, either express or implied. 
The endorsement on the promissory note 
in suit cannot mean that Rs. 25 were being 
‘paid in respect toor relating tothe pro- 
missory note in suit; it neither imports 
nor implies any aknowledgment whatso- 
ever ‘in respect to anything ‘beyond the 
amount which was then being paid. The 
plaintiff will only be entitled to an exten- 
sion of time if he can show that there has 
been an acknowledgment in writing by the 
defendant of his liability and we think it is 
obvious in the present case that the endorse- 
ment carries with it nosuch acknowledg- 
ment. We danot think that the pleadings 
or any extrinsic circumstances can be 
looked at, as requested by the learned Coun- 
sel forthe plaintiff-appellant, in order to 
explain the endorsement and in%rder to 
ascertain whether “the defendant can be 
held to have acknowledged anything more 
than the endorsement itself purported to 
acknowledge. 
really means that we should ascertain that 
the liability existed and so infer that the 
defendant acknowledged it by his endorse- 
ment, For reasons already given, we are of 
epinion that the determination of the ques- 
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tion depends on the inference to be drawn 
from the endorsement itself. In the result, 
we dismiss this appeal with costa. 


s. Appeal dismissed. 
PRIVY COUNCIL 
Appeal from the Oourt of Appeal for British 
Columbia 


July 27, 1938 
Tur Lorp OgANCELLoR (Lorp MAUGHAM), 
Logp ATKIN, Lory THANKERTON, LORD , 
RUs8BLL or KiLLOWEN AND Lorp MAOMILLAN 
GEORGE WALKEM SHANNON AND 
OTHERS—APPELLANTS 


versus 
LOWER MAINLAND DAIRY PRODUOTIS 
BOARD anp Tat ATTORNEY GENERAL 
or BRITISH COLUMBIA -—(INTEKVHNER) 
— RESPONDENTS 

British North America Act, 1867, ss. 91 (2), 
91 (3), 92 €13)(16)—~—Pith and substance of Natural 
Products Marketing (British Columbia) Act of 1936, 
is to regulate particular business entirely within 
province—Act is therefore intra vires of the province 
— Provisions in Natural Products Marketing (British 
Columbia) Act regarding imposition of licence fees 
are not invalid—Itis within powers of Provincial 
Legislature to delegate legislative power to Liewtenant- 
Governor in Council or to give him power of further 
delegation. 

It is now well-settled that the enumeration in 
s. 91 of British North America Act, of “the 
regulation of trade and commerce” as a class of 
subject over which the Dominion has exclusive 
legislative powers does not give the power to regulate 
for legitimate provincial purposes particular trades 
or businesses so far as the trade or business is con- 
fined to the province. It follows that to the extent 
that the Dominion is forbidden to regulate within the 
province, the provinces itself has the right under its 
legislative powers over property and civil rights 
within the province, The “natural products” as 
defined in the Natural Products Marketing Act are 
not confined to natural products produced in British 
Oolumbia. But the Act is clearly confined to dealings 
withsuch products as are situate within the pro- 
vince. “Transportation” is confined to the passage of 
goods whose transport begins within the province to'a 
destination also within the province. The pith and 
substance of Natural Products Marketing (British 
Oolumbia) Actis that itis an Act to regulate parti- 
cular businesses entirely within the. province, and 
it is therefore intra vires of the provirice. In re The 
Dominion Natural Products Marketing Act, 1934 (1), 
Citizens Insurance Company of Canada v. Parsons 
(2) and Gallagher v. Lynn (3), relied on. [p. 540, col. 
1; p. 541, col 1.] 

Tf regulation of trade within the province has to be 
held valid the ordinary method of reghlating trade, 
i,e., by asystem of licences, must also be admissible, 
A licence itself merely involves a permission to trade 
subject to compliance with specified conditions. 
A licence fee, though usual, does not appear to be 
essential, But if licences are granted it appears to be 
no objectionthat fees should be charged in order 
either to defray the costs of adminigtering the local 
regulation or to increase the general funds<dfthe 
province or for both purposes, The object would 
appéerto be insuch a case to raise a revenue for 
eitLe; local or provincial purposes, Tt cannot, ke 
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‘an objection to a licence plus a fee that it is directed 
both to the regulation of trade and to the provésion of 
revenue. The provisions in Natural Products Market- 
ing (British Columbia) Act, giving power to impose 
licence fees which may be vested in provincial boards 
by the Lieutenant-Governor in Council can also be 
supported on the ground that they are fees for 
services rendered by the province or by its authorised 
instrumentalities under the powers given by s. 92 
(19) gna (16) of British North Amercia Act. [p. 541, 
col, 2. 


Within its appointed sphere the Provincial Legis- 
lature is as supreme as any other Parliament. It is 
therefore within the powers of the Provincial Legis- 
ature to delegate so-called legislative powers to the 
Lieutenant-Governor in Oouneil, or to give him 
powers of further delegation. The Natural Products 
Marketing (British Columbia) Act which delegates 
such power is not therefore ultra vires. [ibid.] 

Mr. George Dujfes, K. C., for the Appel- 
lants, . 

Messrs. W. B. Tarris, K.C W. A. Bar- 
ton, K.C. and W. E. Haskins, for the Res- 
pondents. 


Lord Atkln.—Thisis an appeal from 
a decision of the Court of Appeal for 
Britich Columbia reversing a decision of 
Manson, J. who had given judgment in 
the action in favour of the plaintiffs, the 
present appellants. The appellants were 
dairy farmers carrying on their business 
in the Province of British Columbia and 
were affected by a Milk Marketing Scheme 
approved by the Lieutenant Governor-in= 


Council under the Natural Produc.s 
Marketing (British Columbia) Act, 
Ch. 34 of the Statutes of 1936. The 


scheme set up the Lower Mainland Dairy 
Products Beard (the defendants) and in the 
action the plaintiffs claimed a declaration 
that the Act was ultra vires of the Legis- 
lature of the Province: and that the plain- 
tiffs. were under no obligation to obtain 
licences from the defendants or comply 
with any of their demands: and further 
claimed an injunction to restrain the 
defendants from interfering with them. 
In the proceedings the Attorney-General 
for the Province intervened, and he alone 
was represented as respondent before this 
Board. The learned trial. Judge decided 
in favour of the plaintiffs. The Court of 
Appeal reversed his decision following 
judgments they had delivered on a re- 
ference to them by tke Lieutenant-Gov- 
ernor-in-Oouncil asking whether the Act 
in question was ultra vires of the Legis- 
lature of the Province. Having answered 
the question in the negative, they without 
further disgussion allowed the appeal. The 
legislative history of the impugned statute 
is ab follows. In November 1934, the 
begislaturea of British Columbia passed an 
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Act entitled the Natural Products Mar- 
keting (British Columbia) Act providing 
that the Lieutenant-Goveraor-in-Oouncil 
might constitute a British Oolumbia Mar- 
keting Board and arming the Board with 
powers to act in co-operation and con- 
jointly with the Dominion Marketing 
Board constituted under the Dominion Act, 
the Natural Products Marketing Act, 1934. 
In November, 1935, the Governor General- 
in-Council had referred to the Supreme 
Court of Canadathe question whether the 
Dominion Act was ultra vires of The 
Dominion Legislature. On June 17, 1936, 
the Supreme Oourt held In re The Dominion 
Natural Products Marketing Act, 1934 (1), 
that it was ultra vires and their decision was 
affirmed by this Board on January 28, 1937, 
[1937] A. C. 377, Meantime, in April 1936, 
the Legislature of British Columbia and 
amended the Provincial Act of 1934, which 
now is in the form enacted in the Revised 
Statutes of British Columbia, 1936, c. 165, 
together with an additional clause as to 
severability enacted in an Amendment 
Act of 1937, 6. 41. It is not necessary to 
set out all the provisions of the Act in 
question, but reference should be made 
to the following definitions. “ ‘Marketing’ 
includes buying and selling, shipping 
for sale or storage and offering for sale: 
and in respect of a natural: product in- 
eludes iis transportation in any manner 
by any person.” " ‘Natural product’ means 
any product of agriculture or of the forest, 
sea, lake or river and any article of food 
or drink wholly or partly manufactured or 
derived from any such product.” 

Section 4 (1) of the Act provides: “The 
purpose and intent of this Actis to pro- 
vide for the control and regulation in any 
or all respects of the transportation, pack- 
ing, storage and marketing of natural 
products within the province, including 
the prohibition of such transportation, 
packing, storage and marketing in whole 
or in part." The scheme, of the Act is to 
enable the Lieutenent:Governor-in-Council 
to set up a central British Columbia 
Marketing Board to establish or approve 
schemts for the control and regulation 
within the province of the transportation, - 
packing, storage and marketing on any 
natural products, to constitute marketing 
boards, to administer such schemes, and 
to vest in those boards any powers con- 
sidered necessary or advisable to exercise 
those functions. In particular’ the Lieu- 
tenant Governor-in Oouacil may vest’ in 

(1) (1936) SOR 398 affirmed in (1937) A O 377. 
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any marketing board the powers, 4 (2) (d), 
to fix and collect yearly, half-yearly, 
quarterly cr monthly licence fees from any 
or all persons producing, packing, trans- 
porting, stcring or marketing the re- 
gulated product: and for this purpose to 
classify such persons into groups and fix 
the Jicence fees payable by the members 
of the different greups in different 


“amounts, and to recover any such licence 


fees by suit in any Court of competent 
jurisdiction. 

Section 4 (2) (7). To use in carrying out 
the purposes of the scheme and paying 
the expenses of the board any money 
received by the board. 

The attack on the Act was made on these 
grounds :— 

1. That it encroaches on the class of 
subjects enumerated in s. 91 (2) of the 
B. N. A. Act, 1867. The regulation of trade 
and commerce. 

2. That it also encroaches on s.91 (8). 
The raising of money by any mode or 
aystem of taxation. 

_ 3. That without constitutional anthori- 
ty it delegates legislative power to the 
Lieutenant-Governor-in-Council. 

1. It is sufficient to say upon this poiat 


‘that itisapparent that the legislation in 
question is confined to regulating transac- 


tions that take place wholly within the 
province, and are therefore within the 
sovereign powers granted to the legislature 
in that respect by s.92. Their Lordships 
do not accept the view that natural products 
as defined in the Act are confined to 
natural prcducis produced in British 
Columbia. There is no such restriction in 


. the Act, and the limited construction would 


probably cause difficulty if it were sought 
at some future time to co-operate with a 
valid Dominion scheme. 
clearly confined to dealings with such pro- 
ducts as are situate within the province. 
It was suggested that “transportation” 
would cover the*carriage of goods in transit 
from one province to another, or overseas. 
The answer is that on the construction of 
the Act asa whole it is plain that ¢‘trans- 
portation” is confired to the passage of 
gcods whose trensport begins within the 
province to a destination also within the 
province. It isnow well-settled that the 
enumeration ins. 91 of “the regulation of 


‘trade andcommerce” as a class of subject 


over which the Dominion has exclusive 
legislative powers does not give the power 
to regulate for legitimate provincial pur- 
poses particular trades or businesses so far 
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asth® trade or business is confined to the 
province. Citizens Insurance Company of 
Canada v. Parsons (2). Re The Dominion 
Natural Products Marketing Act, 1934 (1) 
(supra) Andit follows that to the extent 
that the Dominion is forbidden to regulate 
within the province, the province itself has 
the right under its legislative powers over 
property and civil rights within the pro- 
vince. The appellants did not dispute that 
there was a bona fide intention by the 
province to confineitself to its own sphere, 
but they contended thatin fact whatever 
the intention, the province had in fact en- 
croached upon the Dominion sphere. If 
they could have established that contention, 
they would have been in a stronger position. 
In this respect their Lordships desire to 
quote a passage from the opinion of Lord 
Atkin in the House of Lords in Gallagher 
v. Lynn (3), which was cited by Martin, 
O. J.s and which it will be convenient to 
bring into the line of authority on consti- 
tutional cases arising in the Dominions :— 
“My Lords, the short answer to this is that this 
Milk Act isnot alaw ‘in respect of* trade, but is a 
law for the peace, order and good government of 
Northern Ireland ‘in respect of’ precautions taken to 
secure the health ofthe inhabitants of *Northern 
Ireland, by protecting them from the dangers of an 
unregulated supply of milk. These questions affect- 
ing limitation on the legislative powers of subor- 
dinate parliaments, or the distribution of powers 
between parliaments in a federal system, - are now 
familiar, and I do not propose to cite the whole 
range of authority which has largely arisenin dis- 
cussion of the powers of Oanadian parliaments, It - 
is well established, by Russell v. The Queen (4), that 
you are to look atthe ‘true nature and character of 
the legislation ..the pith and substance of the 
legislation.’ If, on the view of the Statute as a whole, 
you find that the substance of the legislation is 
within the express powers, then it is not invalidat- 
ed if, incidentally, it affects matters which are 
outside the authorised field. The legislation must 
not, under the guise of dealing with one matter, 
in fact encroach upon the forbidden field. Nor are 
you to look only at the object of the legislator. 
An Act may have a perfectly lawful object, e. 9, 
to promote the health of the inhabitants, but may 
seek to achieve that object by invalid methods, e. g., 
by a direct prohibition of any trade with a foreign 
country. In other words, you may certainly con- 
sider the clauses of an Act to see whether they are 
passed ‘in respect of’ the forbidden subject. In the 
present case, any suggestion of an indirect attack 
upon tradeis disclaimed by the appellant. There 
could ba no foundation for it. The true nature and 
character of the Act, its pith and substance, are 
that if isan Act to protect the health of the inhabi- 
tants of Northern Ireland, and, in those circum- 
stances, though it may incidentally affect trade with 


Ma (1881) 7 A O 98; 5l LJ POL; 451 T 
1. an 

(3) (1937) A O 8i8;106 LJ P O 161; 157 L T 374; 
81 S Je6U9; (1937) 3 A E R 598; 53 T L R 929, 
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county Donegal, it is not passed ‘in respect of’ #rade, 
and is therefore not subject to attack on that ground.” 
The pith and substance of this Act is 
that it isan Act to regulate particular busi- 
nesses entirely within the province, and it is 
therefore intra vires of the province. 


2. The second objection made to the Act 
was that it provided for the raising of money 
by a mode or system of taxation which is 
ope of the class of subjects reserved to the 
Dominion bys. 91(3. The contention is 
directed to the power to impose licence fees 
which may be vested in provincial boards 
by the  Lieutemant-Governor in-Council 
under s. 5 (d) of the British Oolumbia Act. 
The answer made was that the legislation 
was valid under the powers given tothe 
province to legislate as to the following 
classes of subjects [s. 92 (2)! ‘direct taxa- 
tion within the province in ordér to the 
raising of a revenue for provincial purpo= 
ses,” [s. 92 (9)] “shop, salcon, tavern, 
auctioneer and other licences in order to 
the raising of a revenue for provincial, 
local or municipal purposes,” [s. 92 (13)] 
“property and civil rights in the province,” 
or, finally, [s. 92 (16)] “matters of a merely 
local or private nature in the province." 
Their Lordships do not consider it neces- 
sary to support this legislation by refer- 
ence to s.92 (2). Without deciding the 
Matter either way they can see difficulties 
in holding this to be direct taxation within 
the province. But on the other grounds the 
legislation can be supported. If regulation 
of trade within the province has to be held 
valid, the ordinary method of regulating 
trade, i. e. by a system of licences, must 
also be admissible. A licence itself mere- 
ly involves a permission to trade subject 
to compliance with specified conditions. A 
licence fee, though usual, does not appear 
to be essential. But if licences are granted, 
it appears to be no objection that fees 
should be charged in order either to defray 
the costs of administering the local regula- 
tion or to increase the genera! funds of the 
province or for both purposes. The object 
would appear to bein sucha case to raise 
a revenue for either local or provincial pur- 
poses. On this part of the case their Lord- 
ships, with great respect, think that the 
present Ohief Justice, then Duff, J., took a 
somewhat narrow view of the provincial 
powers under s, 92 (9) in Lawson v. Interior 
Tree Fruit und Vegetable Committee (5), 
where, he says, “on the other hand, the last- 


° OUS ORIST. - 


GORGE WALKEM V. ATT.-GENL. OF BRITISH COLUMBIA (P. CG.) 


544 


mentioned head authorises licencee for 
the purpcse of raising revenue and does 
not, I think, contemplate licences which in 
their primary function are instrumentali- 
ties for the control of trade, even local or 
provincial trade.” It cannot, as their Lord- 
ships think, be an objection to a licence 
plus a fee that it is directed both to the 
regulation of trade and to the provision of 
revenus. It would be difficult in the case 
of saloon and tavern licences to say that 
the regulation of the trade was not at least 
as important as the provisions of revenue. 
And if licences for the specified trades are 
valid, their Lordships see no reason why 
the words “other licences” should not be 
sufficient tosupport the enactment in ques- 
tion. The impugned provisions can also, 
in their Lordships’ opinion, be supported 
on the ground accepted by Martin, O. J. in 
his judgment on the reference, viz., that 
they are fees for services rendered by the 
province or by its authorised instrument- 
alities under the powers given by s. 92 
(13) and (16). Ths Chief Justice refers to 
fees on land registration : and mining and 
prospecting certificates. Another example 
might be the exaction of market tolls on 
the establishment of a new market. On 
these grounds the attack upon the Act based 
on the powers to exact licence fees must be 
“held to fail. 


3. The third objection is that itis not 
within the powers of the Provincial Legisla- 
ture to delegate so-called legislative powers 
to the Lieutenant-Governor-in-Council, or 
to give him powers of further delegation. 
This objection appears to their Lordships 
subversive of the rights which the Provin- 
cial Legislature enjoys while dealing with 
matters falling within the classes of sub- 
ejects in relation to which the constitution 
has granted legislative powers. Within its 
appointed sphere the Provincial Legislature is 
as supreme as any other Parliament: and it is 
unnecessary totry to enumerate the innume- 
rable occasions in which legislatures both 
Provincial and Dominion and Imperial have 
entrusted various persons and bodies with 
similar powers to those contained in this 
Act. Martin, O. J. appears to have disposed 
of this cbjection very satisfactorily in his 
judgment on the reference, and their Lord- 
ships find no occasion to add to what he 
there said. . 

For these reasons the appeal fails and 
should be dismissed and their Lordships 
will humbly advise His Majesty according- 
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ly. The appellants must pay the costs of 
the appeal. 
8. Appeal dismissed. 
Solicitors for the Appellants —Mesers. 
Blake & Redden. 
Solicitors for the Respondents.—Messrs. 
Gard Lyell & Co. 


ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 702 of 1935 
November 14, 1938 
BENNET AND VERMA, JJ, 

B. RAM CHANDER—Dgranpayt 
~~APPELLANT 


versus 
Firm SETH KISHAN LAL BABU LAL— 
PLAINTIPE— RESPONDENT 

Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment~-Debtor informing creditor by letter, that he 
had arranged with his debtor ta send money due 
from him, to creditor and that he also was sending 
money— Whether acknowledgment, 

A debtor wrote a letter to his creditor informing 
him that he had arranged with his debtor that the 
money due from him be despatched by money-order 
to the creditor and that he, too, was sending money 
in two or four days: 

Held, that the debtor acknowledged that money 
was due from him and the acknowledgment was in 
respect of his total liability to the ereditor on the 
date on which the letter was written, and it was 
ue boca for the debtor to specify any particu- 
ar item, 


8. C. A. from the decision of the Sub- 
Judge, Aligarh, dated January 11, 1935. 
i Mr. Baleshwari Prasad, for the Appel- 
ant. 

Mr. S. B. L. Gaur, for the Respondent. 

“ Verma, J.—This is a defendant's appeal 
and arises out of a suit for the recovery of 
a sum of Ks. 307-12-9 principal together 
with Rs. 292-3-3 as interest total Rs. 600. 
Both the Courts below have agreed in 
decreeing the suit for the recovery of the” 
principal amount alone, viz. Rs. 307-12-9. 
There is no cross-objection before us on 
behalf of plaintiff's firm with regard to the 
dismissal of its claim for interest. The 
case of the plaintiff was that there were 
dealings between the plaintiffs and the 
defendant from December 11, 1926, to March 
11, 1929, as the redult of which the sum 
of Rs, 307-12-9 was found to be the balance 
due to the plaintiff from the defendant. 
These dealings consisted, on the one hand, 
of the purchase on the defendant's part of 
the sugar, and other goods belonging to the 
plaintiff and on the other, of the sale of 
246 bags of gur belonging to the plaintiff 
through the defendant acting as the agent 
of-the plaintiff, . There is no dispute as to 
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j , 
the figures, and the only point argued before 


us is one of limitation. It was admitted 
by the plaintiff in the Courts below and is 
also conceded before us, that ifa letter 
dated July 27, 1923, admittedly written and 
signed by the defendant to the plaintiff, 
does not amount to an acknowledgment of 
liability within the meaning of s. 19, Limi- 
tation Act, the suit, which was filed on May 
5, 1931, would be barred, except in respeet 
of two items of Rs. 62-3-0 and Rs. 13-13-3. 
It is urged by the learned Counsel for the 
defendant-appellant that this letter does 
not amount to an acknowledgment of 
liability. The letter in question, as quoted 
in the judgment of the Oourt below runs 


as follows: 

“Seth Kishan Lal Babu Lal ji jog likhi harhia se 
Ram Chander ka jai gopal banchne age rupaiya bis 
ka Masit Khan se money order kara diya hat. 
Rupaiya do char din men ham bhi bhejte hain. 
Rupaiya rakh lena, Miti Sawan phele Sudi Ekam, 
Sambat 1986.” 


It is common ground that the Sambat year 
given in this letter is incorrect and that it 
should be 1985. Learned Counse! for the 
appellant contends, firstly that here there 
isno acknowledgment of liability at all, 
and secondly, that in any case it is neces- 
sary that ihere should be an acknowledg- 
ment of liability in respect of each 
particular item debited to the defendant in 
the accounts. In our opinion there is no 
force in the argument of the learned Coun- 
sel. As the Court below has pointed out, 
Masit Khan was a debtor of the plaintiff and 
the defendant begins by informing the 
plaintiff that he had arranged with Masit 
Khan that the money due from him be 
despatched by money order. After that the 
defenant says: “I, too, am sending money 
in two or four days.” It is clear that in 
this sentence the defendant was speaking 
of his own liabiltty to the plaintiff and was 
intimating to the latter that he would be 
making a remittance on account thereof 
within two or four days. In our opinion 
the defendant in this sentence cleary ac- 
knowledges that on the date on which this 
letter was written he owed money to the 
plaintif. We also consider that the acknow- 
ledgment was in respect of the total liability 
of the defendant to the plaintiff on the date 
on which the letter was written, and it was 
not necessary for the defendant to specify 
any particular item. Reférence may in this 
connection be made to Expln. 1, to 8/19, 
Limitation Act, which provides: ERN 

“For the purposes of this section an ecknowledg- 
ment may be sufficient though it omite to specify the 
exact nature of the property or right, <, 
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So the mere fact that the defendant did 
nct specify any particular item is of no 
importance. The defendant acknowledges 
that money was due from him to the plain- 
tiff and the acknowledgment will take effect 
in respect of the, total liability of the defen- 
dant on that date. No other point has been 
urged. For the reasons given above, we 
dismiss this appeal with costs. 

8. Appeal dismisse. 
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MADRAS HIGH COURT 
Second Appeals Nos. 537 and 538 of 1934 
September 9, 1938 
Wanswortn., dJ. 
TALLAPRAGADA ACHUTHARAMAYYA 
~~APPELLANT 
versus 


AYYAGARI SOORAPPAYYA AND ANOTHER 


-—ResPONDENTS 

Madras Survey and Boundaries Act (VIII of 
1923), ss. 10, 13, 14—Survey officer's order based only 
on evidence of title and no finding as to actual 
possession given—Suit by successful claimant based 
on such order—Unguccessful 
tn defence that he acquired title by adverse posses- 
sion taking. together hostile possession previous and 
subsequent to survey officer's order—Final notifica- 
tion terminating survey ,issued—Subsequent notifica- 
tion terminating supplemental survey, if can extend 
time for suit under s, 14—Civil Procedure Cade 
(Act V of 1908), O. XVIII, r. 18—Local inspection 
—How to be conducted. 

-J£ survey officer's decision decides that the un- 
successful claimant is out of possession, then it 
would not be open to that party, in the absence of 
a‘successful suit, as contemplated by the Act, to 
contend in subsequent proceedings that the survey 
officer was} wrong and that he wae actually in pos- 
session. But if the survey officer, merely on a 
consideration of “the documentary evidence of 
ownership, gives anadverse finding regarding title, 
that finding would not bar the unsuccessful claim- 
ant from contending in subsequent proceedings that 
at the time of the survey officer's order he had 
trespassed successfully on the land in question and 
that his unlawful possession continued and was 
openly hostile tothe real owner for the period peces- 
sary, taking into consideration possession anterior 
to, and posterior to, the survey officer's order, for 
establishing title by adverse possession. Similarly, 
if the survey officer goes into the facts, finds that 
the unsuccessful claimant isin possession but that 
his possession is unlawful and lays down the 
boundary in accordance with his finding as to 
title, the survey officer's order cannot debar the 
unsuccessful party from asserting ina subsequent 
proceeding that his unlawful and hostile possession 
recognized to exist in the survey officer's order 
continued for such a period as to justify the plea 
of title by adverse possession in a later suit. ‘Ihe 
governing factor, must be what the Survey Officer 
actually decided. Muthirulandiv. Sethurama Aiyar 
(1), explained, Ramamurthy v. Narayana Gajapati 
(3) and Seeiharumaraju v. Narayana Raju (4), Som- 
mpoted upon, e . 

After a final motification® terminating the survey 
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had been issued, a subsequent notification relating 
to a supplemental survey cannot be taken to extend 
the time for filing a suit to question the correct- 
ness of the boundaries laid down in the main survey 
which was terminated by the statutory noti- 
fication. A suit, therefore, brought more than three 
years after statutory notice is time-barred. [p. 545, 
cole 1 & ?.] 

When the Judge welcomes the presence of crowds 
of anonymous villagers and indulges in informal 
enquiries amongst the people in those crowds for 


“the purpose of obtaining guidance in deciding the 


rights of the parties and treats the result of those 
enquiries as evidence in the case, there is an end of 
all judicial procedure. A judgment must be based 
on evidence which is admissible inlaw. There is 
no objection toa Judge viewing the place in dis- 
pute in order to enable him to visualize the locality 
and to appreciate the evidence before him. But, 
there is absolutely no warrant for the procedure 
whereby the Judge converts himself into an un- 
official investigator ani enquires of all and sundry ` 
regarding their views of the righte of the parties 
with the object of founding a judgment on what 
he has heard. p 
S. As. against the decrees of the Sub- 
Judge, Amalapuram, in A. S. Nos. 47 and 


32 of 1932. 


Messrs. Raghava Rao and S. Raja- 
raman, for the Appellant. 

Mr. K. Kameswara Rao, for the Respond- 
ents. 


Judgment.—These appeals arise out of 
a decision of the survey officer under the. 
Madras Survey and Boundaries Act, Second 
Appeal No. 537 relates to a suit in which 
the appellant was the plaintiff and sued for 
possession on the basis of a favourable 
decision of the survey officer's; whereas ` 
S. A. No. 538 relates to O. 8. No.154in 
which the respondent who was an unsuc-’ 
cessful claimant before the survey officer 
sued to set aside the survey officer's deci- 
sion. The decision of the survey officer in 
appeal is contained in Ex. F, dated Octo- 
ber 31, 1924. According to the appellant, 
the relevant survey notification is Ex. 8, 
dated November 22, 1926. But the learn- 
ed Subordinate Judge has accepted the 
respondent's contention that limitation 
began to run only from a subsequent survey 
notification, Ex. X, dated April 21, 1931. 
If this contention’ is wrong, the respond» 
ent’s suft, O. S. No. 154, is clearly time- 
barred with reference t the terms cfs, 14, 
Madras Survey and Boundaries Act. The 
learned Subordinate Judge gives no reasons 
for holding that the notification with which 
we are concerned is Ex. X, and not Ex. S. 
The appellant adduced in evidence, his own 
application to the survey authorities fora ` 
copy of the final notification relating to the 
survey of the village with which we are 
concerned, in response to which application. ' 


54d 


a copy of the nctification (Ex. S) was issued 
to him. This notification clearly purports 
to be a notification under s. 13 of the Act 
that the survey of certain villages includ- 
ing the suit village is complete. Exhibit X 
on which the respondent relies purports to be 
a notification that the “survey of sub- 
divisions consequent on the re-settlement, 
miscellaneous inspection” of certain villages 
including the suit village is complete. The 
learned Munsif points out that there is no 
evidence whatever that the delimitaticn of 
the boundaries which formed the subject of 
the complaint to the survey officer was 
part of the post-survey operations terminat- 
ing with Ex. X and not part of the main 
survey terminating with Hx. 8. The fact 
that the survey department itself regarded 
Ex. S as the final notification terminating 
the survey is shown by the copy applica- 
tion. I havemyself no doubt that Ex.S is 
the final notification and that Ex. X relates 
to what isin effect a supplemental survey 
terminated by a supplement final notifi- 
cation. Except in so far as it relates to 
boundaries changed in the course of the 
supplemental survey, I do not see how 
Ex. X can be taken to extend the time for 
filing a suit to contest the correctness of 
the boundaries laid down. in the main 
survey which had been terminated by the 
statutory notification of 1926. It follows 
that the respondent’s suit. O.S. No. 154 of 
1931, was barred by limitation and was 
rightly dismissed by the trial Court. Second 
Appeal No, £38 of 1934 must, therefore, be 
allowed with costs throughtout. 

The other appeal—the appeal from the 
decision in the appellant’s suit—raises ques- 
tions of greater difficulty. Granting that 
the decision of the survey officer finding 
title tothe disputed land in favour of the 


plaintiff concludes the question of title as, 


on that date, the question remains whether 
the respondent can or cannot resist the 
plaintiff's suit based on the survey officer’s 
order by proving adverse possession. There 
is a definite plea of adverse possession in 
the’-respondent’s written. statement and 
though no specific issue has been eraised, 
the question of possession has been gone 
into in detail by both the Courts and I 
think the respondent would be entitled to 
rely on his pleaif it could be established 
by good evidence. Now quite clearly no 
plea of adverse possession would be of any 
avail unless he could tack on to more recent 
possession his alleged hostile possession 
anterior to the survey officer's, order. Whee 
ther-this is legally ‘permissible or not, isa 
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question on which there has been a good 
deal of difference of opinion. The Full 
Bench in the case of Mutrirulandi v. Sethu- 
rama Aiyar (1) at p.430*, held that when 
there was a dispute about a boundary 
which had been the subject of an order 
by the survey officer under s. 11 of Act 
IV of 1897, that order, if not set aside 
in appeal or by a suit as contemplated in 
the Act, was conclusive as to the rights of 
the parties and nonetheless so because the 
unsuccessful party who was in possession 
at the date of the order was not subsequent- 
ly ousted from possession. 

Now in the face of this decision, it is 
clearly not open to the respondent who 
was found by the survey officer not to be 


entitled tothe land in dispute, to urge in `, 


reply to the plaintiff's suit based on the 
survey offiger’s decision that that decision 
was wrong; consequently, he cannot contend 
that he had a title, whether documentary 
cr by virtue of. adverse possession, at the 
time when the adverse order of the survey 
officer was passed. I think that it would 
also follow from the Full Bench decision 
that if the survey officer's order gavé a 
definite finding that the respondent was at 
the time of his order out of possession. and 


that possession lay with the appellant, it : 


would not be open to the respondent to 
urge that the finding is wrong and to base 


a claim on adverse possession continuing... 


from a time anterior to the survey officer's 
order. But when the order -of the survey 
officer ig based on evidence of title and does 


not purport to give a finding regarding . 
actual physical possession at the time of : 


the order, or when it finds that the un- 
successful claimant was in physical posses: 


sion but wasin possession only as a tres»: 
Passer, can the unsuccessful claimant in a, 


subsequent preceeding urge by way of 
defence that he has acquired title. by 


adverse possession tacking together hostile . 
Possession anterior to and subsequent to.. 
the survey officer's order? On this question | 


there is a definite ruling of a Bench of 
this Court in Perumul Pillai v. Rasa Pillai 
(2) to the effect that the decision of the 
survey officer, not purporting tv record 


any definite finding on actual possession, ' 


does not ipso facto dispossess any party 
nor make any legal break in existing 
Q) 42 M 425; 50 Ind, Cas, 43;A IR 1919 Mad. 
779; 36 ML J 336; 9L W 328; 25 M L T 298; (1919) 
M WN 226 (FB), : ° SA 
(2) 62 M L J 399; 138 Ind. Oas. 382; A IR” 1932 
Mad. 10, (1932) M W. N’ 158; 35 L W 388; Ind, Rul, 
1932) Mad, 565. = i 
*Page of 42 Ml Ka, | e e 
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Possession so as to render ineffective’ for 
purposes of limitation any adverse pos- 
session running atits date. [ may point 
out that the headnote of this decision 
leaves out the qualification regarding the 
absence from the survey officers deci- 
Sion of any adverse finding regarding 
actual possession. This omission is unfor- 
tunate and possibly has tended toa mis- 
understanding of the decision itself. 

‘Now this decision has been considered 


in two subsequent rulings. The case in. 


Ramamurthy Vv. Narayana Gajapati (3) is a 
decision by Wallace, J. in a Letters Patent 
Appeal on a difference of opinion between 
Waller and Krishnan Pandalai, JJ., of 
whom the former took the view that the 
decision in Perumal Pillai v. Rasa Pillai 
(2) was wrong whereas the latter considered 
that it was right. Wallace, J., «dissented 
from the Bench decision and held that it 
was contrary to the Full Beach ruling in 
Muthirulandt v. Sethurama Aiyar (1) the 
plain meaning of which was that the deci- 
sion of the survey officer is conclusive on 
the question of possession. This decision 
has been followed by Butler, J. in 
Seetharamaraju v. Narayana Raju(4:. Now 
with the greatest respect to the learned 
Judges who decided these cases, it does 
seem tome that they have overlooked the 
qualification of the ruling of the Benchin 
Perumal Pillai v. Rasa Pillai (2) with 
teference to the absence frcm the survey 
officer's decision of any finding regarding 
actual possession. Accepting the rule laid 
down by the Full Bench that the survey 
officer's decision is conclusive as to the 
rights of parties nonetheless because the 
unsuccessful party is not ousted from 
possession, it seems to me apparent that 
the survey officer's decision can only be 
final to the extent to which it purports 
to decide the rights of the parties, If it 
decides that the unsuccessful claimant is 
out of possession, then in my opinion, it 
would not be open to that party, in the 
absence of a successful suit, as con- 
templated by the Aci, to contend in subse- 
quent proéeedings that the survey officer 
was wrong and that he was actually in 
possession, The survey officer having 
decided that the unsuccessful claimant 
had no title, it would not be open to that 
party in subsequent proceedings to con- 


tend pe he had on the date of the survey 
(3): 96 M 3&6; 131 Ind, Oas. 307; A IR1933 Mad. 
fie 61 ML J 361; 36 LW 847; Ind. Rul (1933) Mad, 


106. 
(4) A I R1981 Mad. 685; 152 Ind. Oas. 462; x 
W sal; (1934) M W N 155197 RM 230, cas 
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officer's order acquired title by adverse 
possession, But if the survey officer, 
merely on a consideration of the document- 
ary evidence of ownership, gives an adverse 
finding regarding title, I see no reason why 
that finding should bar the unsuccessful 
claimant from contending in subsequent 
proceedings that at the time of the survey 
officer's order he had trespassed successful- 
ly on the land in question and that his 
unlawful possession continued and was 
openly, hostile to the real owner for the 
period necessary, taking into consideration 
possessicn anterior to and posterior to the 
survey officers order, for establishing 
title by adverse possession. Similarly, if 
the survey officer goes into the facts 
finds that the unsuccessful claimant isin 
possession but that his possesssion is un- 
lawful and lays down the boundary in 
accordance with his finding as to title, I see 
nothing in the survey officer's order to 
debar the unsuccessful party from assert- 


-ing in a subsequent proceeding that his un- 


lawful and hostile possession recognized 
to exist in the survey officer’s order con- 
tinued for such a period as to justify the 
plea of title by adverse possession ina later 
suit. To my mind, the governing factor 
must be what .the survey officer actually 
decided. In the light of the Full Bench 
ruling the unsuccessful claimant cannot go 
behind that decision, but I see no reason 
why be should not, in subsequent proceed- 
ings, put forward any claim which is not in- 
consistent with that decision. 

Ii this view of the law is correct, it 
follows that it is open to the respondent 
in the suit brought by the appellant to 
establish title by adverse possession if he 
Can prove continuous possession both 
before and after the survey officer's order 
efor the statutory period, always provided 
that the survey officer’s order does not 
give a definite finding regarding the factum 
of possession at the time ofhis order which 
would bar the tacking ‘of pre-survey 
possession which is necessary to complete 
the full period. The original order of 
the survey officer in this case is Ex. D. 
The finding regardim~g possession there 
is that the appellant and the respondent 
had originally acommon tenant and that 
it was only after 1918 that it was possible 
for the respondent to assert possession 
adverse to the appellant. There is no 
clear finding one way or the othér on the 
question of who was in physical possession 
at or about the time of the survey officer's 
order, which is based on documentary 
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title. The order in appeal proceeds entirely 
on the documentary title together with evi- 
dence cf payment of kist and does not refer 
to physical possession at the time of the 
order in question. I must hold that there 
is nothing in either of these orders to bar 
the respondent from contending that he 
was at that time in actual enjoyment of the 
land ina manner hostile to the appellant. 
Now, the two Courts below have differed 
in thire views of the evidence of actual 
enjoyment of the land. Unfortunately the 
learned Subordinte Judge's finding which 
would ordinarily be binding on me as a 
finding of fact is vitiated by the totally un- 
justifiable procedure which he has adopted. 
In para. 9 of his judgment he states that 
be made a local inspection in the presence 
of Vakils and parties. That is of course a 
quite unobjectionable procedure; in fact 
O. XVIII, r. 18, Civil Procedure Code, ex- 
pressly provides for it. After making 


‘certain observations about what he saw, he 
goes on to say: 


“At the time of the local inspection a number of 
persone on both sides flocked there and when 
I askedthem at the request of both gides’ Vakils, 
every one of them including very old persons has 
stated that it is a joint well and that defendant No.1 
Soorappayya and other sharers also have been 
using it. There is not a single individual who 
supported the theory of this plaintiff and that also 
completely probabilities what is contained in the 
old documents of 1852, Exs. I and 1I.” 
_ Then he goes on tomake remarks on the 
inability of the plaintifi—apparently by 
the well-side-still—to answer the learned 
Judge's questions about the land, the trees 
_ and the well. Then he sets forth the views 

of the respondent's Vakil, who is described 
as a gentleman with a lot of experience as 
to the evidentiary value of certain trees 
and the age thereof and he comments on 
the absence of any explanation either by 
the appellant's Vakil cr by the appellant or 
“by his people about this important piece of 

evidence on behalf of the respondent, Now, 
it is, I think unnecessary to quote any 
authority fox the view that this is emphati- 
cally not the way in which a case should be 
tried and that these are not the materials 
upon which a judgment should, be based. 
` When the Judge Welcomes the presence of 
crowds cf anonymous villagers and indulges 
in informal enquiries amongst the people in 
those crowds for the purpose of obtaining 
guidance in deciding the rights of the par- 
ties and treats the result of those enquiries 
as evidence in the case, there is an end of 
all judicial procedure. A judgment must be 
based on evidence which is admissible in 
law. There is no objection to a Judge view- 


TALLAPRAGADA.Y. AYYAGARI .(MADR.) | 


180 1.0 


ings the place in dispute in order to enable 
him to visualize the locality and to appre- 
ciate the evidnece before him. But, there is 
absolutely no warrant for the procedure 
whereby the Judge converts himself into 
an unofficial investigator and enquiries of 
all and sundry regarding their .views of the 
rights of the parties with the object of 
founding a judgment on what he has heard. 
It is of course argued for the respondent 
that the learned Judge has also considered 
the admissible evidence and that this 
irregular precedure should not be taken to 
vitiate his judgment. Unfortunately, it is 
not possible to accept that contention. The 
learned Judge appears to have attached 
importance to this well-eside enquiry, to 
have formed an opinion as a result of what 
he heard therein and to have considered 
the admissible evidence in the light of the 
opinion which he had already formed. One 
cannot toostrongly deprecate this proce- 
dure; and clearly no finding of fact based 
on such materials and achieved by such 
a procedure can be supported in second 
appeal. 

In the result, therefore, Second Appeal 


No. 537 is allowed and the appeal is re- : 


manded tothe lower Appellate “Court for 
disposal after recording a definite finding 
on the question whether the defendant 
has established title by adverse possession, 
taking into consideration any evidence 
which may be available regarding posses- 
sion anterior to the survey officer’s order. 
Appeals Nos. 47 and 32 (covered by B. A. 
No. 537) of 1932 will accordingly be re- 
heard by the lower Appellate Court. The 
costs of this second appeal will abide by the 
result. The court-fee will be refunded. It 
is pointed out that the plaintiff's title has 
been established under the survey order 
only to the extent of 45 cente. and that as 
regards the balance, there is an adverse 
decision by the trial Court against which 
the appellant preferred an appeal to the 
lower Appellate Court. I give no finding 
one way or cther as to the rights of the 
parties in their excess over the 49 cents 
found to. be within the appellant’s holding 
by the survey officer. Obvidusly the legal 
position regarding this excess areais qute 
different from the position regarding that 


portion which has been included in the. 


appellant's Lolding by the survey officer's 
decision. As to the excess area the plaintiff 


- clearly has to establish hise title and the 


lower Appellate Court must give a finding 
thereon. Leave to appeal is refused. 
N.B. Ordet accordingly. 
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FEDERAL COURT . 
Revision Application No. 2 of 1938 
October 11, 1938 
Gwver, O. J, SULAIMAN AND 
i JAYAKAR, Jd. 
PASHUPATI BHARTI—APPLIOANT 


. | versus 
Tan SEORETARY or STATE ror INDIA IN 


COUNOIL AND Tus AGENT, EAST 
INDIAN RAILWAY, CALOUTTA~— 

° OPPOSITE Party 
_ Government of India Act, 1935 (25 & 26 Geo. V, 
Ch, 42), ss, 205 (1), (2), 22i1—Hzercise of jurisdic- 
tion by Federal Court—Certificate by High Court is 
condition precedent—-Certificate granted—Appellant 
18 not restricted to constitutional issue—High Court 
refusing to grant certificateJurisdiction of Federal 

ourt to entertain application for revision of such 
order—Accrual of cause of action before Act of 
1935—Judgment founded on provisions of earlier 
Act—Such provisions re-enacted in Act of 1935— 
Question of law as to interpretation of Act of 1935, 
af arises—S. 205 (2), applicability—Lrtigant’s right 
to appeal to Privy Council is not lost by refusal of 

High Court to grant certificate—High Court has 
inherent powers of revision apart from statutory 
provisions. ; 

: . The certificate of the High Court that the case 
involves a substantial question of law asto the 
interpretation of the Act or any Order in Council 
made thereunder is a condition precedent to the 
exercise of jurisdiction by the Federal Court, 
although if the certificate has once been given, the 
cage is at large and the appellant is not necessari- 
ly restricted in arguing his appeal to what may be 
called the constitutional issue. But until the certi- 
ficate has been granted, the Federal Uourt cannot 
entertain the case at all, [p. 548; col. 1] 

Though every Court ofsuperior jurisdiction no 
doubt possesses inherent powers for certain pur- 
poses, there is no authority for the proposition 
that a Court by the exercise of any inherent powers 
can extend its appellate jurisdiction or increase its 
revisional authority over other Courts. [p. 548, col. 2.] 

The concluding words of s. 205 (', Government 
of India Act, which impose a duty on every High 
Court to consider in each case whether or not a 
substantial question of law as tothe interpretation 
of the Act or of.any Order in Council made there- 
under is involved, “ and of its own motion to give 
or to withhold a certificate accordingly," may rea- 
sonably be construed as giving the High Court the 
last word in the matter, so far as this section is 
concerned, There are no statutory powers of revi- 
sion or superintendence possessed by the Federal 
Court like those possessed by the High Oourts under 
s. 224, Government of India Act, or s. 115, Oivil 
Procedure Oode. The Federal Oourt cannot, there- 
fore, in exercise of its inherent power entertain an 
application fer revision of an order of a High Oourt 
refusing to grant a certificate under s. 205 (1). 
Baka Singh v. Phakkar Singh (1), distinguished 
ibid. 

It cannot be said that since s. 240 ofthe Gov- 
ernment of India Act of 1935, had re-enacted with 
amendments a. 96-B of the earlier Act (on which the 
applicant's alleged cause of action was based), the 
Act sof 1935, mbah pro tanto be regarded as re- 
trospective, so that a Court which had founded its 
judgment on the provisions of s. 96-B, must ine law 
be deemed to have been interpreting the provisions 
Gf s, 240 of the Act of 1985. [p. 549, col, 1. 
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A litigant who, apart from s, 205, Government of 
India Act, would have a right of appeal to the Privy 
Council, isnot deprived of that right by the refusal 
of the High Oourt to grant a certificate, Section 205 
(2), only applieswhere a certificate is given and has 
no application to a case where it has been refus- 
ed. [p. 548, col, 2.] 

The revisional and supervisory jurisdiction of the 
High Oourts is entirely a creature of statute, 
e.g. B. 224 of the Act of 1935, ands, 115, 
of the Oivil Procedure Oode. Outside the statutory 
has any inherent powers 
of revision over the Subordinate Oourts within its 
jurisdiction, such for example, ss the Court of 
King’s Bench in England has for centuries ‘exer- 
cised over Courts inferior to itself. [ibid] 

Mr. Devaki Prasad Sinha, for the Ap- 
plicant. 

Order.—This is an ex parte appli- 
cation for regision of an order passed 
by the Patna High Court rejecting a 
petition for the grant of a certificate 
ander s. 205 (1) of the Government of 
India Act, 1935. There was algo an ap- 
plication for revision of an order of the 
High Oourt dismissing an appeal by the 
applicant from a judgment of the Sub- 
ordinate Judge, on the ground that the 
applicant had failed to pay the court- 
fees which he had been ordered to pay 
after the rejection of an application to be 
allowed to prosecute his appeal in forma 
pauperis. Counsel for the applicant in- 
formed us, however, thathe did not pro- 
pose to proceed with the application for 
revision of the last mentioned order. 

It appears that the applicant was for- 
merly a guard on the Hast Indian Railway 
and that he was dismissed from his em- 
ployment at some time early in 1933. In 
August 1935, he instituted a suit in the 
Court of the Subordinate Jadge (3rd Court), 
Vatna, for a declaration that his dismissal 
was wrongful and illegal and for damages 
and compensation, and was allowed to 
-prosecute this suit in forma pauperis. lu 
July, 1937, judgment was given against 
him on the ground that his suit was not 
maintainable, and the applicant thereupon 
appealed to the High Ovcurt at Patna, 
asking at the same time that he might 
be allowed to prosecute his appeal in 
forma ‘pauperis. The latter application 
was rejected and he evas ordered to pay 
the full court-fees. He did not comply 
with the order and his appeal was ac- 
cordingly dismissed on November 22, 1937. 
On January 20, 1938, he filed an applica- 
tion before the High Court for a certif- 
cate under s. 205 (1) of tae GoYernment 
of India Act, 1935. On January 27, the 
application was summarily rejected by the 
High Court; and it is against that rejec- 
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tion that the applicant now seeks the as- 
sistance of this Court. 

A formidable difficulty confronts the 
applicant in limine; for he has to satisfy 
us that this Court has jurisdiction to 
entertain an application for revision of 
. the order of a High Court refusing to 
grant a certificate under s. 205 (1) of the 
Act of 1935. In our opinion this Court has 
no such jurisdiction. 

Section 205 (1) provides that an appeal 
-shall lie to the Federal Court from any 
judgment, decree or final order of a High 
Court in British India, if the High Court 
certifies that the case involves a sub- 
stantial question of law as to the inter- 
pretation of the Act or of any order in 
Council made thereunder; and by 
subs. (2), where such a certificate is 
given, any party in the case may appeal 
to the Federal Court on the ground that 
any such question as aforesaid has been 
wrongly decided, and on any ground 
which that party could have appealed 
without special leave to His Majesty in 
Oouncil if no such certificate had been 
given, and, with the leave of the Federal 
Court, on any other ground. Thus the 
certificate of the High QOourt that the case 
involves a substantial questicn of law as 
to the interpretation of the act or any 
Order in Council made thereunder is a 
condition precedent to the exercise of 
jurisdiction by the Federal Court, although 
if the certificate has once been given, 
the case is at large and the appellant is 
not necessarily restricted in arguing his 
appeal to what may be called the con- 
stitutional issue. But until the certificate 
has been granted, the Federal Court cannot 
entertain the case at all. 

Counsel for the applicant admitted that 
no right of appeal against the refusal 
to grant a certificate is given by s. 205: 
and he could not well do otherwise. But 
he contended that a right to ask for re- 
vision cf such a refusal could and ought 
to be collected from the provisions of the 
section; further and in the alternative ke 
submitted that the Court has an inherent 
power to. exercise % revisional jurisdiction 
for the purpose of preventing injustice. 

On the first point Counsel for the ap- 
plicant argued that, inasmuch as an appeal 
to the Privy Council is now barred under 
s. 205 (2), the Federal Court must neces- 
sarily pOseess the power to interfere, if a 
High Court refuses to grant a certificate 
under s. 205 (l); since otherwise a liti- 
gant would find himself debarred from 


PASAUPATI BHARTI v, SEORETaRY oF STATE For INDIA (P. O.) 


180 10 


acce$s both to the Privy Council and to 
this Court and would therefore be left 
with no remedy at all. In support of this 
argument, Counsel relied upon the con- 
cluding words of s. 205 (2). So far as 
access to the Privy Council is concerned, 
this argument is obviously based upon a 
misapprehension. A litigant who, apart 
from s. 205, would have a right of appeal 
to the Privy Council, is not deprived of 
that right by the refusal of the |. High 
Court. to grant a certificate. 
(2) only applies where a certificate is 


given and has no application to a case 


where it has been refused. 

To the second point, viz. that the ine 
herent powers of the Court must be held 
to give it a revisional jurisdiction for the 
purpose of preventing injustice, there 
appear te us to be several answers. In 
the first place, though every Court of 
superior jurisdiciion no doubt possesses 
inherent powers for certain purposes (of 
which it is unnecessary, and perhaps 
would be unwise, to attempt an exhaustive 
definition), we know of no authority for 
the proposition that a Court by the exe- 
cise of any inherent powers can extend 
its appellate jurisdicion or increase its 
Tevisional authority over other Courts. The 
observations of Edge, C. J. in Dhonkal 
Singh v. Phakkar Singh (1), which were cited 
to us, had reference to the domestic pro- 
cedure of the Court and are quite irre- 
levant in the present connection. Nor is 
any support for the theory of an inherent 
power to be found in the analogy of the 
revisional and supervisory jurisdiction of 
the High Courts in British India. That 
jurisdiction is entirely a creature of 
statute, e. g. B. 224 of the Act of 
1935 and gs. 115 of the Oivil Procedure 
Code. Outside the statutory provisions 
no High Oourt has any inherent powers 
of revision over the Subordinate Courts 
within its jurisdiction, such for example 
as the Court of King’s Bench in England 
has for centuries exercised over Oourts 
inferior to itself; and if there. have been 
during recent years tentative efforts on 
the part of one or two High Courts to 
assert such powers, they have now been 
decisively negatived by sub-s. (2) of s. 224 
of the Act of 1935. lt is not possible 
to point to any statutory powers of revi- 
sion or superintendence possessed by this 
Court like those possessed by the High 
Courts under the sections to whith we 
have. referred: and the relatiofi betweep 

(1) 15.A 84 atp. 95; AW N 1893, 36. 
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this Court and the High Courts of Brigish 
India bears no resemblance to the rela- 
tion between the High Courts and Courts 
subordinate to them. Lastly, the conclud- 
ing words of s 205 (1), which impose a 
duty on every High Court to consider in 
each case whether or not a substanti:l 
question of law ds -.to the interpretation 
of the Act or of any Order in Council 
made thereunder is involved, “and of its 
own motion to give or to withhold a cer- 
tificate accordingly”, may reasonably be 
construed’ as giving .the High Oourt the 
last - word in’the matter, so far as this 
section is concerned; and it is unnecessary 
to consider’ whether Parliament omitted to 
give an appeal-‘against the refusal of a 
certificate because it overlooked the point, 
or because (what seems equally possible) 
it trusted the High Courts to act with rea- 
sonableness and impartiality. . 

We have one other observation to make. It 
is clear from the facts stated above that the 
questions of law,if any, involved in the 
applicant's case could not, in any cireum- 
stances, be concerned with the interpreta- 
tion of the Act of 1935 or any Order in 
Council made thereunder, since his original 
cause of action, if he ever had one, arose 
as long ago as 1933, some four years 
before the Act of 1935 came into force. 
This would of itself be sufficient to 
dispose of the whole matter, for we cannot 
take seriously the fantastic argument 
advanced on, behalf of the applicant that 
since s. 240 of the Act of 1935 had re- 
enacted with amendments s. 96-B of the 
earlier Act (on which his alleged cause 
of action was based), the Act of 1935 
must pro tanto be regarded as retros- 
pective, so that a Oourt which had 
founded its judgment on the provisions 
of s. 96-B must, in law be deemed to have 
been interpreting the provisions of s. 240 
of the Act of 1935. We have little doubt 
that it was because it was plain on the 
face of the record that the applicant's 
cause of action arose before the Act of 
1935 ever became law that the High 
Court were content to dismiss summarily 
his applitation for a certificate and did 
not think it necessary to give any 
formal statement of their reasons for 
doing so, which in an ordinary case they 
would no doubt agree to be the more ap- 
propriate course to adopt. 
` Phe application must be dismissed. 


Be > Application dismissgd, 
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MADRAS HIGH COURT 
Appeal Against Order No. 75 of 1936 
August 23, 1938 
KING AND KRISHNASWAMY AYYANGAR, JJ. 
KONDANDARAMA REDDIAR— 
— PETITIONER — APPELLANT 
versus 
P. PARTHASARAPHY IYENGAR 
AND oTagrs— RESPONDENTS 
Execution sale—Irregularity—Notice to judgment- 
debtor's son as minor though in fact he was major— 
Fact not known either to Court or decree-holder—Sale 


at low price not result of such omission—Sale held 
could not be set aside. 

Notice of the execution petition was taken out 
against the judgment-debtor's son as minor represent- 
ed by his father as guardian but the son was actually 
found to bea major at the time though the fact was 
not known either to the Oourt or the decree-holder, 
The property was sold at a low price, though this 
could not be attributed to the omission to issue 
notice tothe son as major. There was no evidence 
to hint any special measures which the son could 
have taken had he been served as a major. On the 


contrary it appeared that he was all along aware of the 
execution proceedings : 


Held (i), that the issue of such notice may amount 
to irregularity, 

tii) that no substantial loss resulted from the omis- 
sion to issue notice to the son as major and con- 
sequently the sale could not be set aside. Janguturt 
Jagannadham v. Seshagiri Rao (l), explained. 
Rajagopala Ayyar v. Ramanujachiriar (2), distin- 
guished, 

A. against the order of the Court of the 
Subordinate Judge, Chingleput, dated 
January 16, 1936, and made in M. P. No. 100 
of 1935 in E. P. No. 120 of 1834 in O. 8. 
No. 10 of 1930. 


King, J.—This is an appeal against an 
‘order of the learned Subordinate Judge, 
Chingleput, refusing to set aside a sale 
under O. XXI. r. 90 of the Civil Procedure 
Code. The appellant was the second 
judgment-debtor, the son of the frst 
judgment-debtor. Notice of the execution 
petition was taken out to him asa minor 
„represented by his father, thelst judgment- 
debtor, as his guardian. At that time, it 
is now conceded, he was actually a major 
but that fact was not known to the Court 
nor according to its finding, to the decree- 
holder. The contention of the appellant 
before the learned Subordinate Judge and 
again before us was that inasmuch as no 
notice was issued to him inhis capacity 
asa major, the sale was altogether null 
and void. In support of this contention, 
the learned Advocate for the appellant has 
relied upon two rulings of this High Court 
reported in Jangaturi Jagannadham v. 
Seshagiri Rao (1) and Rajagopdéla Ayyar 


(1) 20 ML T 479; 37 Ind. Cas. 387; A I R 1917 Mad, 
42, 
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v. Ramanujachariar (2). The first case 
is onein which there was only a single 
judgment debtor. Even there all that was 
decided was that the judgment- debtor could 
take as his cause of action for suit to set 
aside a sale, the fact that no notice had 
been served upon bim asa major. The 
learned Judges who decided the case went 
on to point out that there would be a. 
good defence openin such asuit if the 
defendant could show that the plaintiff, 
although he had not received formal notice 
a8 major, was actually aware of the 
existence of the execution proceedings and 
could have intervened to prevent the sale 
and deliberately refused to doso. It is 
obvious that if such a defence were open, 
it is impossible to maintain in all its vigour 
the Proposition of law that the issue of 
notice to a major as if he were a minor is 
necessarily fatal to further proceedings in 
execution. In the second case in Raja- 
gopala Ayyar v. Ramanujachariar (2} 
there were two separate defendants the 
Ist and the 3rd. It is clearly stated that 
no notice of any kind was issued to the 
“8rd defendant. It was, therefore, held 
that the Court had refused to carry out 
the plain duty imposed upon it by O. XXI, 
r.22 and had no jurisdiction to conduct the 
sale subsequently. To us there seems to 
be „very clear distinction between a case in 
which no notice is issued at all to a 
Particular defendant and a case in which 
notice is issued to him as if he were still 
a minor, the reason for issuing such 
notice being that both the decree-holder 
and the Court were unaware of the true 


age of the defendant. We think that to 
issue such a notice is a sufficient 
compliance with -the requirements of 


0. XXI, r. 22, of Civil Procedure Code, and 

that no question of jurisdiction arises , 
though if the facts subsequently show that 

the defendant was not a minor but a major, 

the issuing of the notice might amount to 

an irregularity. 

The question then arises whether the 
occurrence of such an | irregularity has 
resulted in the present case in substantial 
Joss to the appellant. The learned Sub- 
ordinate Judge has held that there is no 
substantial loss at all. This part of the 
case has not been very seriously pressed 
before us. Itis true that witnesses have 
appeared who estimate the value of the 
.properlyeat many times the price which 

(2) 47 M 288; 80 Ind, Oas. 92; AIR 1924 Mad. 431; 


49M LJ 104; 19 L W 179: (1924 f 
T 87 (F B). 79: (1924) M W N 182; 34 M L 
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it feéched, but there are no title-deeds 
or other documents relating to the property 
itself; nor was any person called who was 
prepared there and then to buy the pro- 
perty at the value which he put upon it. 
Even, however, if it be asserted that the 
price fetched was a low one, the appellant 
has still failed to prove that the omission 
to issue special notice to himself as a major 
has brought about this result. Through- 
out his evidence there is no hint of any 
special measures which he would have 
undertaken had he received this formal 
notice. The learned Subordinate Judge 
believes, and we see no reason to differ 
from him, that the appellant was all along 
aware of the execution proceedings and that 
he has been deliberately put forward by his 
father to file this petition. 

In the result, we see no reason at all to 
differ from the order ofthe learned Sub- 
ordinate Judge and we dismiss the appeal, 
with costs. 

N.-D, Appeal dismissed. 


— 


FEDERAL COURT 
Revision Application No. 4 of 1938 
December 12, 1938 
GWYER, O. J., SULAIMAN AND 
JAYAKAR, JJ. 
LAKHPAT RAM—DEFENDANT— APPELLANT 


Versus 
BEHARI LAL MISIR AND ofHERs— 
PLAINTIFFS— RESPONDENTS 

Government of India Act 1935 (25 & 28 Geo, V, 
Ch. 42), s. 205 (2)—Concluding words of sub-a. (2), 
only relate to case where High Court has already 
granted certificate and appellant seeks to rely on 
grounds other than those mentioned in earlier part 
of sub-section—Federal Court—J urisdiction—Federal 
Court has no inherent jurisdiction to entertain ap: 
plication for special leave to appeal, 

The concluding words of sub-s. (2) of s. 205, Gov- 
ernment of India Act, 1935, only relate toa case 
where the High Court has already granted sg certi- 
ficate and the appellant is seeking to rely on other 
grounds for his appeal than the two grounds ex- 
pressly mentioned in the earlier part of the sub- 
section, - 

The Federal Court being a statutory Court, its 
jurisdiction must be collected from the terms of the 
statute which created it; and it is impossible to 
point to anything in the statute which gives the 
Federal Court power to entertain an application for 
special leave to appeal. The Federal Court hag no 
inherent jurisdiction to entertain an application for 
special leave or fora special certificate, on refusal 
of a certificate by the High Court, Pashupatt 
Bharthi v. Seeretary of State for India in Council 
(1), referred to. i 4 Ma 

Sardar Raghubir Singh, for the Applicant. 

Ofder.—In this case the applicant, 
Lakhpat Ram, has applied to thie High Oouré 


$ 
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at Patna for a certificate under s. 205 (1) 
of the Government of India Act, 1935. The 
High Court have refused to grant the 
certificate, assigning no reasons for their 
refusal. 

Mr, Reghubir Singh now comes before 
us ex parte and asks for special leave 
to appeal, or in the alternative, for a 
special certificate, notwithstanding the 
refusal .of a certificate by the High Court. 
He, argues that this Court has jurisdiction 
to entertain such an application and he 
puts his case in two ways. He says, first, 
that if s. 205 is carefully considered, it will 
be found that the Act itself contemplates 
the possibility of an application for special 
leave to appeal in a case of this kind to 
the Federal Court, and he draws our atten- 
tion to the concluding words of sub-s. (2) 
of the section. It is quite clear that these 
concluding words only relate to" a case 
where the High Oourt have already granted 
a certificate and the appellant is seeking 
to rely on other grounds for his appeal 
than the two grounds expressly mentioned 
in the earlier part of the sub section. 
Mr. Raghubir Singh’s second point is that 
this Court has an inherent jurisdiction to 
grant special leave to appeal in cases where 
the High Court has refused a certificate, 
since otherwise, he says, an appellant may 
suffer grave injustice. 

This Oourk being a statutory Court, its 
jurisdiction must be collected from the 
terms of the Statute which created it; and 
it is impossible to point to anything in 
the statute which gives the . Court power 
to entertain an application for special 
leave to appeal. The first case which was 
heard before the Oourt a few weeks ago, 
Pashupatt Bharthi v. Secretary of State 
for India in Council and another (i), in 
effect so decided. That was an application 
for the exercise of a supposed revisional 
jurisdiction, and the Oourt used these 
words: 


“Counsel for the applicant admitted that no right 
of appeal against the refueal to grant a certificate 
is given by s. 206: and he could not well do other- 
wise. 


And then later on: 

“To thé second point, viz, that the inherent powers 
of the Oourt must be held to give it a revisional 
jurisdiction for the purpose of preventing injustice, 
there appear to us to be several answers. In the 
first place, though every Court of superior juris- 
diction no doubt possesses inherent powers for 
certain purposes (of which it is unnecessary, and 
perhaps would be unwise, to attempt an exhaustive 
definition), we know of no authority for the pro- 


(1) 180 Ind, Oas. 547; A IR 1938 FO1;20P% T 
6§; 49 L W i7 @ O). 
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position that a Court by the exercise of any inherent 
powers can extend its appellate jurisdiction oT 
increase its revisional authority over other Courts.” 

We asked Mr. Raghubir Singh if he 
could cite any authority for the proposition 
submitted by him and he has been unable 
to do so. We are satisfied that we have 
no inherent jurisdiction to entertain an 
application of this kind, and the applica- 
tion must, therefore, be dismissed. 


8. Application dismissed, 


ea 


MADRAS HIGH COURT 
Appeal No. 419 of 1931 
October 6, 1937 
Lzaon, O. J. AND Manavan NAIR, J. 
K. N. RAMAKRISHNA AYYAR AND 
ANOTHER—APPELLANTS 
veTsUs 
PARAMESWARA IYER AND OTHERS—- 

RESPONDENTS | 

Hindu Law—Partition—Suit for—Claim for mesne 
profits—Interest on mesne profite when can be 
allowed—Held, that in circumstances of case inter- 
est could be awarded on mesne profits. 

Interest should not be allowed in ordinary cases 
on the mesne profits claimed in a suit for parti- 
tion of joint family property but in certain cases 
the circumstances may be such that the Court is 
entitled to award interest. 

A suit was instituted in 1919, for partition of 
joint family property claiming also mesne profits, 
The claim of the plaintiff toshare in the family proper- 
ties was strenuously resisted by the appellants on the 
ground that the plaintiffassigned his interest in them. 
The appellants contested the claim unsuccessfully 
in all the Courts including the Privy Council and 
the plaintiff subsequently gota decree in his favour 
after 13 years, During all this peried the plaintiff 
was kept out of the enjoyment of his share of the 
family properties durjng which time the appellants 
enjoyed the income. The appellants from first to 
last placed every obstacle in the way of the plaintiff 
obtaining his rights, and as a consequence, kept 


him out of moneys which he was entitled to and 
utilized them for themselves : , 
Held, that in such circumstances it was only 


eht and proper that the appellants should make 

full Seaton aad they could not make full restitu- 

tion unless they paid interest on these moneys, 

Ramaswami Iyer v. Subramanta Aiyar (2), explain- 
e 


ed. . 1 
A, against the decree of the Sub-Judge, 
South Malabar, in O. 8. No. 47 of 1919. 
Messra T. M. Krishnaswamy Iyer and 
C. K. Viswanatha Iyer, fpr the Appellants. 
Messrs. B. Sitarama Rao and P. 
Narayanaswamy Iyer, for the Respondents, 


ach, C. J.—The two appellants were 
ial Nos. ? and 3 in the Oourt below. 
The appeal was filed by- appellant No.1, 
but as he did not press it, respondent No. 3 
was made a co-appellant, and he has alone 
supported it. The suit was filed by respond- 
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ent No. 1, whois the father of respondent 
No. 2 for partition of the family properties. 
Defendant No. 1 was the father of the 
appellants and respondent No. J. but he 
died during the pendency of the litigation. 
The suit was filed on September J, 1919, and 
on December 31, 1926, a preliminary decree 
was passed in favour of respondent No L. 
The final decree was passed on March 31, 
1931, and the appeal is concerned with this 
decree. The first question which arises 
relates to the provision to be made for the 
marriage of the sister of the appellants and 
respondents Nos. 1 and 4, defendant No. 37. 
The learned trial Judge has held that the 
expenses of this marriage should be borne 
by the appellants and their brother, res- 
pondent No. 4. After respondent No. 1 
separated from the family, the family con- 
sisted of the father, the appellants and 
respondent No. 4. The learned Judge was 
wrong in ordering the appellants and res- 
pondent No. 4 to bear the expenses alone 
and this is properly conceded by the learned 
Advocate who appears for respondents 
Nos. 1 and 2. The law was stated by this 
Oourt in Subbayya v. Ananda Ramayya (1). 
Moreover, there was a provision in the 
preliminary decree that respondent No. l 
should bear his share of the expenses. The 
final decree will, therefore, be varied in 
this respect and respondent No. 1 will bear 
one-fifth of the expenses of the marriage. 
It is agreed that on this basis respondents 
Nos. 1 and 2 will be made liable for Rs. 1,000. 

Four other points were then taken, name- 
ly: (1) that the appellants are not Hable 
to pay interest on the mense profits awarded 
to respondent No. 1 (2) that the rate 
of interest ixed, namely, 74 per cent. isin 
any event too high; (3) that no allowance 
has been made for the payment by the 
appellants of the land revenue, and (4) that 


the learned trial Judge has calculated the - 


mesne profits at paddy prices higher than 
those claimed by respondent No. 1. The 
learned Advocate for appellant No. 2 has 
relied on the tlecision of this Court in 
Ramaswami Iyer v. Subramani Aiyer (2) 
in support of his contention that the trial 
Court erred in law in allowing ‘Interest 
on mesne profits. Imthat case it was held 
that a co-owner who wes awarded profits 
in a partition suit against another co-owner 
in possession was not entitled to interest 
on such profits in the absence of proof of 

(1) 53 M 84; 121 Ind, Oas. 113; A IR1929 Mad, 


586; 57 M LJ 826; 30 T W 923; Ind. Rul, (1930) Mad. 
129(F B) 


(2) 46 M 47; 74 Ind, Oas. 804; A I R 1923 Mad. 147; 
43 ML J 406; 16 L W 297. 
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fraud or inefficiency in the realization of 
the profits. We accept the contention that 
in an ordinary case interest should not be 
allowed, but in certain cases the circum- 
stances may be such that the Court is 
entitled to award interest. The circum- 
stance mentioned in the case referred to 
are not exhaustive and we think that the 
circumstances here are such as to justify 
the decision of the learned trial Judge. I 
have mentioned that the suit out of which this 
appeal arises was filed in 1919. The claim 
of respondent No, 1 to share in the family 
properties was strenuously resisted by the 
appellants on the ground that respondent 
No. 1 had assigned his interest in them. 
After proceedings which lasted for seven 
years, this contention was held to be without 
foundation, and the preliminary decree 
sought by respondent No. 1 was passed, 
The appellants appealed to this Court and 
maintained before this Court the attitude 
which they adopted in the lower Court. This 
Cout, bowever, agreed with the trial 
Court. Still the appellants were not statis- 
fied und appealed to the Privy Council. 
That appeal also failed, being dismissed by 
the Judicial Committee on March 5, 
1935. 

During the period the appeal was pend- 
ing before the Privy Council, all proceed- 
ings were stayed at the instance of the ap- 
pellants. It follows that respondent No. 1 
has been kept out of the enjoyment of his 
share of the family preperties for a period 
of 13 years during which time the appellants 
have enjoyed the income. Moreover, they 
adopted an obstructive attitude when the 
Commissioners were dealing with the ques- 
tion of the amounts received by them as 
rents. They have from first to last placed 
every obstacle in the way of respondent 
No. 1 obtaining his rights, and as a con- 
sequence, have kept him out of. moneys 
which he was entitled to and have utilized 
them for themselves. In these circumstances 
we consider that itis only right and proper 
that the appellants should make full res- 
titution and they cannot make full restitu- 
tion unless they pay interest on these 
moneys. The award of interest -will, there- 
fore, stand. 

The learned Advocate for appellant No. 2 
has not pressed the contention that the 
rate of interest, 74 per cent. allowed by 
the learned trial Judge is too high, the 
learned Judge having given a sound reason 
for fixing the interest at this, rate, With 
regead to the claim that -the appéllants 
should be allowed to deduct the amount, 
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paid by them for land revenue. all that 
needs to be said is that they have*not 
shown that they paid anything by way of 
land revenue. The failure to do so is no 
doubt due to the obstructive attitude which 
they adopted when the case was before the 
Commissioners, but the responsibility is 
theirs and no allowance can be made with- 
out prcof of payment, which is not forth- 
coming. The learned trial Judge has 
based the amount of mesne profits payable 
by the appellants on the prices of paddy 
ruling in the various years. It is said that 
for the years 1918 and 1919 a bigher value 
was allowed than that claimed by respond- 
ent No. 1. Evidence was given as tothe 
price ruling in the various years and no 
objection was raised to proof being given 
of the prices ‘for the years 1918 and 1919. 
We consider that in tkese circumstances 
respondent No. 1 is entitled tos have the 
mesne profits assessed on the actual values 
proved. If on this basis he receives more 
than wbat is estimated by bim in the plaint, 
he will have to pay a higher court-fee before 
he can enforce his decree. 

Appellant No. 2 also contends that the 
learned trial Judge is wrong in giving 
to respondent No. 1, a one-fifth share ina 
debt due to the family at the time of se- 
paration. It is said that this debt was 
collected by the father. That the debt 
existed is not denied and if it was collected 
by the father, the proceeds would go to 
swell the assets of the joint family. It is 
not said that it wasnot collected. We can 
see no reason here to disturb the finding of 
the lower Court that respondent No. 1 is en- 
titled to a one-fifth share. It follows that 
except as regards the provision for the 
marriage expenses, the appeal fails and will 
therefore be dismissed. The appellants 
will receive costs on that part of the appeal 
which has succeeded, namely on the ques- 
tion of the marriage expenses, but will pay 

‘costs on the questions which have been 
decided against them. Appellant No.2 as 
the Receiver will pay the balance due in 
cespect of the printing charges. 

Ne. Order accordingly. 
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NAGPUR HIGH COURT 
Miscellaneous Appeal No. 1 of 1937 
July 20, 1938 
Gruer, J. 
MAROTI—Jvupament DEBToR— 
APPELLANT. 
versus 
KISANLAL—A vorion-Purgogases — 

DerOREE-HOLDER—RRSPONDENT 

Limitation Act (IX of 1908), Sch. I, Art, 166— 
Applies to all applications under s. 47, Civil Pro- 
cedure Code (Act V of 1¢03)—Civil Procedure Code 
(Act V of 1908), s. 47,0. XXI, r. 90—No objection as 
to saleability of property on date fixed for pro- 
clamation and issue of sale warrant—If can be raised 
afterwards but before sale takes place. 

The applicability of Art. 166, Limitation Act, is 
very wide, and there is no ground for holding that 
it is restricted to applications under O, XXI, rr, 72 
and &9to 91. It applies to all applications under 
s. 47 of the Oivil Procedure Code. Satish Chandra 
Kanungoe v. Nishi Chandra Dutta (3), relied 


on. 

Rule 90 of O. XXI, Civil Procedure Oode, applies 
only to irregularities or fraud in publishing or con- 
ducting a sale, not to questions of saleability, An 
objection to seleability is not under O, XXI, r, 89 or 
r. $0, but is. under s 47 of the Oode, which prescriber 
notime limit for the raising of such objections. 
JE the legislature had intended that, no objection to 
the saleability of property could lie unless taken 
before the drawing up ofthe proclamation of sale, 
it would have said Bo in the rules under 0, XXI. 

Even if the judgment-debtor does not take objec- 
tion to saleability of property on the date fixed for 
the proclamation and issue of sale warrant, he shall 
not be barred on the principle of res judicata from 
raising it afterwards and the objection raised before 
the sale takes place is maintainable. Pokhar Singh 
v. Tula Ram (4), followed. Sobha v. Chhaganbai (8) 
relied on. 

Misc. A. from an order of the Court of 
the Additional District Judge, Khamgaon, 
dated November 11, 1936, in Civil Appeal, 
No. 31-B of 1936 and Mis- judicial Case 
No. 59 of 1936, dated July 21, 1936, and 
Oivil Suit No. 98 of 1933 dated March 20, 
1934, decided by the Additional 
Subordinate Judge, Second Olass, Kham- 


gaon. 

Mr. D. T. Mangalmoorti, for the Appel- 
lant. 

Mr. B. R. Mandlekar, for the Respon- 
dent. . 

Order.—The appellant-judgment-debtor 
objected under s. 60 of the Civil Pro- 
cedure Wode to the sale of his property 
(three houses) on the, ground that they 
belonged to and were occupied by an 
agriculturist. The objection was rejected 
by the Judge in execution proceedings 
as being designedly and unnecessarily 
delayed and this decision was upheld 
by the Additional District Judge in 
appeal. 


The judgment-debtor had heen served 
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with a sale notice on November 11, 1935, 
but did not appear on December 7, 1935, 
the date of hearing. So preclamation and 
sale warrant were ordered to be issued. 
The judgment-debtor put in an objection 
on April 9, 1936 while the sale was 
held on April 27, 1936, His objection was 
rejected, as above stated, on July 21, 1936, 
on which date the sale was also con- 
firmed. 

The contention for the appellant is that 
the application wasin time as it was made 
before sale took place; and even if it had 
been made after, it would have been 
in time ifmade within 30 days from the 
date of sale under Art. 166 of the Indian 
Limitation Act. The contention for the 
other side is that the objection ought to 
have been taken on or by December 7, 
1935, the date fixed for issue of sale 
warrant, and as no objection was taken, 
the principle of constructive res judicata 
applies and the judgment-debtor is 
precluded. from raising it at a later 
stage. 

The question is not free from difficulty, 
and in reading thé case-law, it has to be 
remembered thatthe provisions of the old 
Civil Procedure Code regarding sale 
were different, and also that until Art. 166 
of the Indian Limitation Act was amended 


in 1827, it was doubted whether it 
applied to applications by judgment- 
debtors. Respondent’s learned Oounsel 


relies on Rukhmabai v. Ramchandra (1), 
in which one Rukhmabai, some days before 
sale took place, objected that the pro- 
perty attached (a field) was her own per- 
sonal property and not liable to be sold 
under a decree ‘passed 
representative of her deceased husband. 
The rejection of this application was 
upheld by the learned Additional Judicial 
Commissioner on general principles of law: 
that she might and ought to have urged her 
objection to the sale at the stage when 
proclamation of, sale was settled, and it 
was not open to her to raise this point 
later. In an unpublished ruling, Laxrmibai 
v. Sewakram (2), Bose, J, has followed that 
case but on the more particular ground 
‘that ` the principle *of constructive res 
judicata should be extended to execution 


against her as 


proceedings. The decision was that as the 
judgment-edebtor, Seocharan, had not 
taken an objection unders. 60 of the 


pP 21 N L & 23; 88 Ind. Oas. 831;A I R 1925 Nag. 


(2) Since Reported 165 Ind. Oas. 948; A IR 1936 
Nag, 123; I LR 1936 Nag, 30;19 N LJ 129; 9 R N Ul. 
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Civil Procedure Code in the first execution 
proceédings when he might and sought 
to have done so, his legal. representatives 
could not raise it in the second proceed- 
ings. The learned Judge observes 
that ; 

“There must be some 
objections. Rukhmabaiv. Ramchandra (1) states 
it is when the proclamation for sale is settled, 
Other cases state that it is when notice is issued to 
the judgment-debtors, Whichever of the two it 
may be, there isno doubt that it. must be raised 
at any early stage of the proceedings, Litigatiorf 
would continue to an impossible length if any other 
rule applied.” 

The argument is reasonable but how is 
it to be reconciled with Art.166 of the 
Limitation Act? The applicability of 
that article is very wide, and there is no 
ground for holding that itis restricted to 
applications under O. XXI, rr. 72 and 89 
to 91. There is a consensus of opinion 
that it applies to all applications under 
8.47 of the Civil Procedure Code. For 
instance, in Satish Chandra Kanungoe v. 
Nishi Chandra Dutta (3) it was held that 
it applied toan application to set aside 
a sale onthe ground that the personal 
property of the applicant was sold in 
execution of a decree against the appli- 
cant’s father, a case very similar to 
Rukhmabai v. Ramchandra (1). If then 
Rukhmabai in that case would have been 
in timeif she took her objection after the 
sale within 30 days of it, how could her 
application preferred beforethe sale be 
deemed to be too late ? 

It is said that O. XXI, r. 90, Oivil 
Procedure Code, applies, including the local 
amendment refusing to entertain applica- 
tions not made at the earliest possible 
opportunity. But r. 90 applies only to 
irregularities or fraud in publishing or 


conducting a sale, not to questions of sale- — 


ability. The lower Courts seem to have 
“employed language proper to O. XXI, 
r. 58, which does provide that no investi- 
gation shall be made under that rule 
where the Court considers that the claim 
orobjection was designedly or unnecessarily 
delayed. It is pointed out for the appellant 
that the application here is not under this 
order but under s.47 which says : “All ques- 
tions arising between the parties to the suit, 
etc., shall be determined,” and does not 
include any proviso-asin O. XXI, r. 58. 
The question was considered by a Bench 
of the Allahabad High Court in an un- 
reported judgment, Pokhar Siyah v. Tula 


165. 


© . 


correct stage for filing l 


(3) 40O 975; 54 Ind. Oas. 43l; A I R 1920 Oal. 
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Ram (4), which does not seem to have heen 
brought to the notice of Bose, J. In 
that case the judgment-debtor, although 
noticed, did not appear at all to object 
until after the sale was held when he 
put in separate.applications under O. XXI, 
r. 90 and s. 47, the latter being on the same 
ground taken by the present judgment- 
debtor. The learned Judges discuss the 
case of Umed v. Jas Ram (5) which held 
that a judgment-debtor might have raised 
objections prior to sale but who refrained 
from doing so and might have appeald 
from the order for sale, had no right 
after the sale to prefer an objection that 
the property sold was not legally saleable. 
That case was distinguished on the ground 
that it was one under the old Oivil Proe 
cedure Code, and asit was generally held 
that s. 284 of that Oode ordering sale of a 
property was appealable, whereas the cor- 
responding provision, O. XXI, r. 64, of the 
present Codeis no longer appealable so 
that it could no longer be said that the 
debtor had a right of appeal of which he 
did not avail himself. The Judges went on 
to state that in their opinion the right to 
object tothe sale of a non-saleable pro- 
perty arises after sucha sale has taken 
piace, and until confirmation of sale it is 
impossible to say that there has been 
necessary implication any decision at any 
stage of the case that the property was 
saleable which would be conclusive as 
between the parties and would operate 
as a bar against all. objections. They 
further note,—what I have already stated— 
thatsuch an objection to saleability is not 
under O. XXI, r. b90r r. 90, but is under 
8.47 of the Code, which prescribes no time 
limit forthe raising of such objections. 
If the judgment-debtor was negligent at 
an earlier stage, this may affect the ques- 
ti n of costs but would not necessarily 
amount to an estoppel against his as there 
ag be no estoppel against a statutory 
right. 

I feel myself pressed by this reasoning 
and think that the order of sale cannot 
operate as res judicata. In fact, it 
does not aniount to afinal decision of a 
matter in issue between the parties be- 
cause if it had done so, it would have been 
open to appeal. If the legislature had 
intended that no objection to the sale- 
abilily of property could lie unless taken 
befare the drawing up of the prcclamation 

(4) Since Reported 158 Ind. Oas. 202; A I R,1935 
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of sale, I think it would have said so in 
the rules under O. XXI. 

Reference has also been made to 
Sobha v. Chhaganbai (6). In that case it 
was held that an objection such as the 
present by a judgment-debtor is one under 
s. 47, and Art. 1660f the Limitation Act 
applies toit, and also that such an ap- 
plication by a judgment-debtor cannot 
be heard after the sale has been held, and 
that it must be made before the sale. 
From this it follows at least that the Judge 
considered that an application before sale 
would be tenable, 

Following the view taken in Pokhar 
Singh v. Tula Ram (4), I hold that the 
objectionthough delayed was maintainable 
and should not have been rejected without 
investigation. The order of the lower 
Court is set aside, and the case is sent 
back for determination of the objection 
on its merits. Ifit succeeds, the sale of 
course willhave to be set aside. As the 
objection was delayed, I disallow costs con- 
cerning it to the judgment-debtor through- 
out. Costs will be borne as incurred. 

Appeal allowed, 


D. 
(6) 30 N L R 135; 148 Ind. Oas. 200; AI R 1934 Nag. 
82; 6 RN 174. 


LAHORE HIGH COURT 
Second Civil Appeals Nos. 531 to 533 
of 1937 
and 
Civil Revision No. 875 of 1937 
November 25, 1937 
ADDISON AND Din Mounammap, JJ. 
HUKAM CHAND—Derenpant 
—APPELLANT 
versus 
RAMJI DAS—PLAINTIPF AND ANOTHER 
— DEFENDANT—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s8. 100, 115— 
Second appeal —Erroncous finding of fact, if ground 
for second appeal — Question whether statutory pre- 
sumption is rebutted by reat of ev€dence, if question 
of fact—Question whether execution of certain docu- 
ment is genuine — Lower Court not impressed with 
presence of thumb-marks of executant but relying on 
other stroftg evidence and concluding that execution 
was genuine—Decision held gould not be interfered 
with in second appeal — Reviston — Error by lower 
Court in drawing certain presumption—Whether 
ground for revision. 

There is no jurisdiction to entertain a second 


appealon the ground of erroneous findings of fact, 
however gross the error may seem tobe. The proper 
legal effect of a proved fact is essentially,a question 
of law, but the question whether a fact has been 
proved when evidence for and against has been pro- 
perly admitted is necessarily a pure question of fact, 
“The question whethera statutory presumption is 
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rebutted by the rest of the evidence is a question of 
fact." Wali Muhammad v. Mohammad Bakhsh (3), 
followed. 

It is true that a document is said to be executed 
only if it is proved to have been consciously signed 
orthumb-marked after the alleged executant had 
become aware of its contents and that the mere pre- 
sence of a signature or a thumbemark on adocu- 
ment may not, in certain cases, in itself amount toa 
proof of its execution. But where the Judge has not 
been impressed by the mere presence of the thumb- 
marks on the documents in question; but there are 
certain other attending circumstances which have 
influenced his mind while formulating his conclusions 
that the execution of document is genuine, his deci- 
sioncannot be interfered with in second appeal. 
Sita Ram v. Nanku (5), referred to. Ram Lakhan 
Singh v. Gog Singh (4), distinguished, 

‘Even where the Jower Appellate Court has com- 
mitted an error of law in drawing certain presump- 
tions and in arriving at certain conclusion, it would 
not afford any ground for revision, 

8. O. As. and O. R. from the decree of the 
Additional District Judge, Ludhiana, dated 
April 2, 1937. l 

Messrs. Mehr Chand Mahajan, J. N. 
Aggarwal and Yashpal Gandhi, for the Ap- 
pellant. - f 

Messrs. Badri Das and J. L. Kapur, for 
the Respondent (Plaintiff). 


Din Mohammad, J.—This judgment 
will dispose of Civil Appeals Nos. 531 to 
533 of 1937 and Civil Revision No. 375 of 
1937. They bave arisen out of four suits 
instituted against the appellant Hukam 
Chand for recovery of various amounts 
advanced on four promissory notes alleged 
to have been executed on four diferent 
dates ranging from May 27, 1929, to 
September 21, 1930. All the promissory 
notes in suit are said to have been 
executed originally in favour of the res- 
pondent Sham Lal, but one of them was 
prior to the institution of the suits trans- 
ferred by him to one Ramji Das who con- 
sequently figured asa plaintiff in one of 
the four suits and is the principal respon- 
dent in one of the three appeals, before- 
us. The defendant Hukam Chand resisted 
the suits on the grounds that he had not 
executed the prqmissory notes in suit, that the 
promissory notes were forged and fictitious, 
that Sham Lal had ample opportunity to 
secure his thumb impressions even if they 
were found to be genuine and that the 
defendant was in affluent circumstances 
and did not stand in need of raising 
any loan from the plaintiff whose financial 
credit was at a low ebb. The Subordi- 
nate Judge, who tried the suits, upheld 
the pleas, raised by the defendant and 
dismissed all the four suits. On appeal, 
the Additional Distric Judge reversed the 
decrees of the trial Oourt holding „that both 
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the execution of the promissory notes in 
suit “and their consideration had been esta- 
blished. l 

So far as the petition for revision is con- 
cerned, it can be disposed of on the short 
ground that it cannot be entertained under 
s. 115, Civil Procedure Code. There is 
neither any exercise of a jurisdiction which 
was not vested in the lower Appellate 
Oourt by law, nor any failure to exercise a 
jurisdiction so vested, ncr does it appegr 
to have acted in the exercise of its jurisdic- 
tion illegally or with material irregularity. 
The main point urged against the judg- 
ment of the lower Appellate Court is that 
it committed an error of lawin drawing 
certain presumptions and in arriving at 
Certain conclusions. But evenif this be so, 
it would not afford any ground for revi- 
sion. This petition, therefore, stands dis- 
missed. The rule for entertaining second 
appeals was enunciated as long ago as 
1890 by their Lordships of the Privy 
Council in a case reported in Durga 
Chowdharani V. Jawahir Singh (1). It was 
held that: i 

“under the Code no second appeal will lie, 
except on the grounds specified in s, 584 (which 
now corresponde tos, 100, Civil Procedure Code, 
1908), There is no jurisdiction to entertain a 
second appeal on the ground of erroneous finding 
of fact, however gross or inexcusable the error 


may seem to be. Where there is no error or 
defect in the procedure, the finding of the 
first Appellate Oourt upon a question of 


fact is final, if that Oourt had before it evi- 
dence proper for its consideration in support of the 
findings.” 

In Nafar Chandra Pal v. Shukur Sheikh 
(2) 

“where it wasfound that an appeal to the High 
Court was not within any of the grounds in 
a. 584, but that nevertheless the High Oourt had 
entertained the appeal, reversed the decree of the 
District Judge on questions of fact, making sug- 
gestions of prejudice and unreasonable assump- 
tions on his part for which there was no justifica- 
tion, and so revising the evidence with which it was 
not competent to deal, it washeld that the High 
Court had exceeded its jurisdiction by exercising 
functions completely circumscribed by the provisions 
of a statute passed for the express purpose of 
securing some measure of finality in cases where the 
balance of evidence, verbal and documentary, arose 
for decision.” ; 

Their Lordships further observed : 

“Questions of law and fact are sometimes 
difficult to disentangle. The proper legal effect 
of a proved fact is essentially a question of law, 
so also is the question of admissibility of 
evidence, and the question of whether any evi- 
dence has been offered on one side or the other; 
but the question whether the fact has been 
proved when evidence for and against has been 

(1) 18 0:3; 17 LA 122;5 Sar. 560%P O). . 

(2)%6 C 189; 51 Ind. Cas. 760; AI R1918 PO 92; 45 
I A 183; 230 W N 345; 9L W 552. e ` 
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properly admitted is necessarily a pure question of 
act.” 


Holding that the judgment of the High 
Court really amounted to no more than a 
finding that upon the documents and 
evidence placed before the District Judge 
the High Court would have come to a 
different conclusion and that this revision 
of evidence was excluded by the limited 
character of the appeal, its judgment was 
set aside. 

In Wali Muhammad v. Muhammad 
Bakhsh (3) s. 100, Civil Procedure Code, 
was again the subject of discussion before 
their Lordships and they enunciated the 
following propositions, among others, for the 


guidance of the Courts; 

“) There is no jurisdiction to entertain a 
second appeal on the ground of erroneous 
findings of fact, however gross the error may seem 
to be; ° 

(2) The proper legal effect of a proved fact is 
essentially a question of law, but the question 
whether a fact has been proved when evidence for 
and against has been properly admitted is neces- 
garily a pure question of fact.” 


Jn the course of their judgment it was 
further observed that “the question whe- 
ther a statutory presumption is rebutted 
by the rest of the evidence is 
a question of fact. Applying these princi» 
ples to the appeals before us, we are 
forced to the conclusion that these appeals 
are concluded by findings of fact which 
we have no jurisdiction to disturb. The 
Additional District Judge considered each 
and every item of evidence which had been 
Placed on the record on either side and it 
was only after full discussion of those 
items that he came to his own conclusions 
as regards the execution of the promis- 
sory notes in question as well as the 
passing of consideration on those docu- 
ments. Sitting asa Court of first appeal, 
we might have come to a different conclu- 
sion, but that alone, us stated above, would 
not justify any interference with these find- 
ings. 


Counsel for the appellant has contended 
that a question of law arises in this case, 
inasmuch as the Additional Districi Judge 
has misdirected himself as to the true legal 
import of the ‘execution’ of a document 
and has wrongly held that execution is 
established as soon as the identity of a 
thumb mark or a signature of the aileged 
executant on the document is proved. It 
is true that,a dccument is said to be 

(3) 11*L 199; 122 Ind. Cas, 316; A IR 1930 PO 91’ 
571 A 86; (1930) AL J 292; Ind, ‘Rul. (1930) P @ 1215 
el P LR 145; 34 L W 321; 32 Bom. LR 460; 51OL J 
518; 59M LJ€4(P0), ° 
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executed only if itis proved to have been 
consciously signed or thumb-marked after 
the alleged executant had become aware 
of its contents and that the mere presence 
of a signature or a thumb mark on a 
dcecument may not, in certain cases in 
itself, amount to a proof of its execution. 
But in the present case, the Additional 
District Judge has not been impressed by 
the mere presenceof the thumb marks on 
the documents in question; but there are 
ceritain other attending circumstances which 
appear to have infiuenced his mind while 
formulating his conclusions, Counsel for 
the appellant has referred to Ram Lakhan 
Singh v. Gog Singh (4) in support of his 
contention but, in our opinion, that judg- 
mentis distinguishable on facts, To this 
case, if at all Sita Ram v. Nanku (5) is 
applicable which wus distinguished in the 
Patna ruling. The following observations 
of Ashworth. J. are to the point : 

“On these findings the lower Appellate Oourt 
came to an extraordinary conclusion. It was that 
somehow or other the thumb impression of Deosaran 
had been fraudulently obtained upon the document 
and that the defendant had failed to show that it 
was Deosaran’s thumb-impression voluntarily 
impressed on the document. In order to give any 
meaning to this decision, we have to suppose that 
the Subordinate Judge conceived the possibility 
either ofa die having been made from some other 
thumb-impression of Deosaran and a forged 
impression by means of the die impressed on the 
document in question or that Deosaran’s thumb- 
impression had been obtained when he was asleep 
or drunk, The presumption which the lower 
Appellate Court failed tomake in thiscase was 
a presumption that when signature on a document 
is proved by a certain person, it is for that 
person to prove that it was affixed by him other- 
wise than voluntarily. Acsording to Taylor on 
Evidence, Edition 3, p. 145, ‘Courts of law are in 
general bound to presume prima facie in favour of 
deeds which appear to have been duly executed’. 
‘Appear’ must mean here ‘which bear a proved 
signature’ .” 

. It cannot be said in these circumstances 
that the finding of the Additional District 
Judge as regards the execution of the 
documents in question was in any way 
contrary to law. There Sre no doubt 
certain circumstances in the case which 
tend tocreate a suspicion in one’s mind 
that theedocuments might not be genuine; 
but on theother hand, there are equaily 
strong circumstances waich incline one’s 
mind to the other side. This being so, it 
was open tothe Additional District Judge 
to lean to one side rather than the other 
and this conduct on his part is not open to 
e 


(4)A I R1931 Pat. 219; 134 Ind. Cas, 685;12P LT 
233; Ind. Rul. (1931) Pat. 491. 

(3) 50 A 145; 106 ind. Oas. 250; A I R1928 All. 16; 
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criticism on second appeal. We accord- 
ingly hold that these appeals are not 
entertainable. We dismiss them; but in 
the peculiar circumstances of the case, 
we leave the parties to bear their own 
costs before us both of the appeals and the 
revision. 
D. ; Appeals dismissed. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 10 of 1938 
September 16, 1938 
BENNET, Aa. O. J. AND VERMA, J. 
LAKSHMI NARAIN — APPELLANT 
versus 
Mirza MOHAMMAD AKBAR— 
RESPONDENT 

Letters Patent (Allahabad), cl. 10—Order passed by 
single Judge in second appeal refusing to set aside 
abatement of appeal — Whether ‘judgment’ —Appeal, 
if liesPermission of Single Judge, if necessary for 
appeal to lie. 

The word “jurisdiction” in the Letters Patent, 
covers the exercise of all the powers of the Oourt in a 
particular jurisdiction in which the case comes before 
it. The Letters Patent do not contemplate that a 
ease which comes before the Courtin one kind of 
jurisdiction can be supplemented by the exercise by 
the Court of any other kind of jurisdiction. When a 
second appeal comes before a Judge of the High 
Court, if it is within his jurisdiction, the jurisdiction 
which he exercises is a jurisdiction of second appeal. 
That jurisdiction covers all the orders which he may 
make inthe course of the second appeal from its 
commencement to its termination. Therefore an order 
passed by a Single Judge in Second Appeal refusing 
to set aside abatement of appeal is an order passed 
in the exercise of second appellate jurisdiction. 
Such an order doesnot amount to a “judgment” 
within the meaning of cl. 10, Letters Patent, and 
therefore no appeal lies. And further, if the order 
amounts to a “judgment” then the permission of the 
single Judge would be necessary for an appeal to lie. 
Sadiq Ali v. Anwar Ali (1), held Overruled by 
Shahzadi Begam v. Alakh Nath (3), 

[Case-law referred to.] , 

L. P. A. from the judgment of Mr, 
Justice Allsop in 8, A. No. 1140 of 1936, 
dated March 22, 1938. 

Mr. B. Mukherji, for the Appellant. 


š . 

Bennet, Ag. C. J.—This is a Letters 
Patent Appeal brought by one Lakshmi 
Narain sgainst what is styled the prder of 
a learned Single Judge. The order in ques- 
tion is one refusing ‘to set aside the abate- 
ment of a second appeal. The learned 
Single Judge has not declared that the case 
is a fit one for Letters Patent Appeal under 
cl. 10 of the Letters Patent of this High 
Court. The quesion therefore arises whe- 
ther such declaration of a learned Judge is 
or is not necessary. For the appellant, the 
learned Counsel contended two points: (1) 
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thaj the permission was not: necessary and 
(2) that it had already been held by the 
learned Application Judge that no permis- 
sion was necessary. Now inthe case of a 
Letters Patent Appeal, it is for the Letters 
Patent Bench to decide whether notice 
should issue or not and this appeal is 
before us for this purpose. When the appli- 
cation was filed the office noted: “Leave 
to appeal in Letters Patent has neither 
been granted nor refused.” On this the 
learned Application Judge made an order : 

“This Letters Patent Appeal is directed against 
an order passed by a learned Judge of this Court 
refusing to set aside the abatement of appeal, 
Under these circumstances no permission of the 
learned Judge to file the Letters Patent Appeal was 
necessary. Office to proceed. The question whether 
the order can be made the subject of a Letters 
Patent Appeal is for the Letters Patent Appeal 
Bench to decide.” 

We understand that this order was not. 
a judicial order deciding the point because,’ 
as already observed, the learned Applica- 
tion Judge had no such jurisdiction, nor in 
our opinion did he purport to exercise such 
jurisdiction because his order does not in 
any way decide judicially that the appeal 
lies. It merely directs the office to proceed 
and the office proceeded by preparing an 
order, which was signed by the Registrar, to 
lay before the Letters Patent Appeal Bench, 
The point is for this Bench to decide. 


Now as regards the merits of this ques- 
tion as to whether the permission of the 
learned Single Judge who passed the order 
was necessary or not, the learned Counsel 
has argued that although the matter was a 
second appeal and came before the learned 
Judge in second appellate jurisdiction, the 
order of the learned Judge was not passed 
in second appellate jurisdiction, because it 
was not an order deciding the second 
appeal on the merits. Learned Counsel sug- 
gested that it might be considered an order 
passed in original jurisdiction. Now the 
Letters Patent in cl. 9 refer to the original 
jurisdiction and state that in such original 
jurisdiction this Court may withdraw any 
suit from a Subordinate Oourt and try it. 
Then follows cl. 10 which is now in ques- 
tion. Later we find cl. 13, referring again 
to original civil jurisdiction, and cl. 14 
dealing with appeliate jurisdiction. Clause 15 
deals with criminal jurisdiction and cl. 25 
with testamentary and intestate jurisdic: 
tion and cl, 26 with matrimonial jurisdic- 
tion. Now the word ‘‘jurisdjction” im the 
Letters Patent appears to cover the exer- 
cisë of all the powers of the Court in a 
particular jurisdictiqn in which the case 
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comes before it. The Letters Patent do not 
contemplate that a case which comes before 
the Court in one kind of jurisdiction can 
be supplemented by the exercise by the 
Court of any other kind of jurisdiction. It 
is difficult to see how such a theory can be 
upheld and learned Counsel admits that he 
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„has no ruling in support of the theory. It- 


appears to us that when a second appeal 
comes before a Judge of this Court, if it 
is within his jurisdiction, the jurisdiction 
which he exercises is a jurisdiction of 
second appeal. That jurisdiction covers all 
the orders which he may make in the course 
of the second appeal from its commence- 
ment to its termination. An application 
was made toset aside the abatement and 
he refused to grant that application and 
held that the appeal had abated. Learned 
Counsel referred to Sadiq Ali v. Anwar Ali 
(1) in which it was held in the 
year 1922 that an appeal would lie under 
cl. 10 of the Letters Patent from the order 
of a Single Judge rejecting an applica- 
tion to set aside the abatement of an 
appeal and it was held there that the 
word “judgment” in cl. 10 would cover 
such an order. That may be so, but since 
that ruling in 1922, the Letters Patent 
were amended in 1928 and the Letters 
Patent now require that a judgment 

“in the exercise of appellate jurisdiction in res- 
pect of a decree or order made in the exercise of 


appellate jurisdiction by a Court subject to the 
superintendence of the said High Court.” 


must have the declaration by the Judge 
that the case is a fit one for appeal. 

There does not seem to be any escape 
from the position that if the order passed 
is second appeal by the learned Single 
Judge is a “judgment” within the meaning 
of cl. 10, Letters Patent, then permission of 
the learned Single Judge is necessary for a 

- Letter Patent Appeal. 

There are a number of rulings of this 
High Cout subsequent to Sadiq Ali v, 
Anwar Ali (1), in 1922, and in each of 
these it was held that no Letters Patent 
Appeal lay as there was no “judgment”: 
Khuni Lal Lachhminarain v. Narain Das 
Gopal Das (2), order of transfer of a suit 
from one Court to another Shahzadi 
Bigam v. Alakh Nath (3), dismissal of an 
application under s. 5, Limitation Act, 
and refusal to extend time to file an 


pace 156 Ind, Cas. 43; AIR 1935 
J 68}: 157 Ind. Oas, 347; A I R1935 
; W A 983; 1935 A L R 775; 8 R A 171 
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appeal. This was a Full Bench ruling 
and on p. 685 the ruling in Sadiq Ali v. 
Anwar Ali (1), is discussed and it is 
pointed out that the case in Tuljaram Row v. 
Alagappa Chettiar (4), on which the Allah- 
abad Bench had relied, was distinguish- 
able. It may therefore be taken that 
Sadiq Ali v. Anwar Ali (1), is no longer 
good law: Beni Madho Rao v. Shri Ram 
(5), order refusing substitution of the 
applicant in an appeal. 

Two rulings prior to 1922 may be noted, 
where it was held no Letters Patent Appeal 
lay: Banno Bibi v. Mehdi Husain (6), 
order refusing application for leave to 
appeal in forma pauperis: Muhammad 
Naim-ul-lah Khan v. Ihsan ullah Khan 
(7), where the order was one directing 
amendment of a decree passed in appeal. 
On p. 228* Edge, C. J., stated : 

“In my opinion the judgment referred to incl]. 10 
of the Letters Patent is the express decision of a 
Judge of the Court which leads up to and origi- 
nates an order or decree. . 

“Our brother Tyrrell, in making the order for the 
amendment of the appellate decree of this Oourt in 
the case, was acting in the exercise of the appel- 
late jurisdiction of the Court.” 

On p. 232* : 

“It was an order passed by a Judge not on an 
appeal, but in the matter of an appeal in this 
Court, and in the exercise of the appellate juris- 
diction of this Oourt.” 


The other four Judges agreed with the 
learned Chief Justice. The passages quoted 
are a complete answer to the contention 
for applicant before us that the order refus- 
ing to set aside the abatement was not 
passed inthe exercise of second appellate 
jurisdiction. We may also refer to an 
unreported decision of March 12, 1935, on 
the Letters Patent Appeal of Balmakund 
Misr v. Shanker Deo Misr, by Sir Shah 
Sulaiman, O. J. and Bennet, J. A learned 
Single Judge had dismissed 8. A. No. 739 of 
1932, same parties, for default of appear- 
ance and refused to restore the appeal, No 
permission was granted for Letters Patent 
Appeal. The Bench held: 

“It seems to us that the order passed by. the 
learned Judge was made in the exercise of his 
appellate jurisdiction and was certainly not made 
in the exercise of any original jurisdiction. With- 
out leave, therefore, no Letfers Patent Appeal lies in 


a case which has come up in appeal before the 
High Oourt,” 


(4) 35 M 1; 8Ind, Cas 340; (1910) MW N 697; 21 
MLJ 


(5) (1936) A L J 1381; 168 Ind, Oas. 178; A IR 1937 
All 103; IL R (1937) All. 381; 1987 A IR 320;9 R 


(6) 11 A375; A W N 1889, 70. 
(7) 14 A226; A W N 1892, 14 (F B). 
*Pages of 14 A—[Ed.] 
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We hold that the order of the learned 
Single Judge did not amount to a “judg- 
ment” within the meaning of cl. 10, Letters 
Patent, and therefore no appeal lies. And 
further, if the order did amount to a “judg- 
ment”, then the permission of the learned 
Single Judge would have been necessary 
for an appeal to lie. We dismiss this 
appeal. 


8. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 199 of 1936 
June 15, 1938 
Dersysuire, O. J. AND PaNokerpGs, J. 
SUN LIFE ASSURANCE Oo., Lro., 
OA NADA—DEFENDANTS—ÅPPELLANTS 

os versus g 
.NILRATAN MOOKHERJEE AND ANOPJER 

FP LAINTIFES—RESONDENTS. 

Insurance—Life—Suit by policy holder not for 
rescinding or rectifying insurance contract on ground 
of fraud but tore-afirm contract of assurance— 
- Prospectus not referred in policy—Statement in 
prospectus cannot be referred to in order to construe 
contract of insurance—Prospectus containing clause 
to the effect that in case of whole life-policies 
paid-up policy is usually for total amount of 
premium paid—Effect stated. 

If ina suit the policy-holder is seeking to rescind 
or rectify the insurance contravts on the ground of 
fraud or mistake, or is suing for damages occa- 
sioned by fraudulent misrepresentation, it would be 
legitimaté to refer tothe statements in the pros- 
pectuses on the faith of which he became policy- 
holder. But. where the complaining policy-holder is 
not doing anything ofthe sort, but seeks to affirm 
the contract of, assurance, the policy and to have 
it construed so as to include the statements in the 
prospectus, the prospectus not being ieferred to 
in the policies, cannot be legitimately referred to 

.in order to construe the contracts into which the 
policy-holder has been induced to enter. In such a case 
the terms cf the insurance contract are confined to 
the policy itself and the mutual agreement, and 
the policy-holder is not entitled to a declaratior 
that the paid-up policy should be for the total 
amount of premium paid, even though the prospectus 
contains a statement to that effect, if the prospectus 
is not referred togin the insurance contract. British 
Equitable Assurance Co., Ltd. v. Baily (1), relied 


on; 
Held, (per Panckridge, J.)\—That such a clause was 
not intended tobe and could not be consérued, as a 


- binding p omiss by the insurer to the prospectus 
polioy-hggi-? Thiselttn v. Commercial Union 
Assyran On Ltd, (2). relied on, 


OA. from the original decree of the 
iad udge, 2nd Oourt, Dacca, dated May 28, 

Messrs. S. Choudhury and Fanindra 
Mohan Stnyal, for the Appellants. 

Mr. Phani Bhusan Chakravarty, for the 
Respondents. 

Derbyshire, C.J.—The appellants, the 
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Sun? Life Assurance Oompany, appeal 
from a judgment of the Subordinate Judge, 


Second Court, of Dacca, who in the suit 


made a declaration as follows: 

“In the case of other forms of policies (e. g., whole 
life) the paid-up policy granted usually for the 
total amount of premium paid as-contained in 
p. 14 of the China Mutual Insurance Company's 
prospectuses of 1919 and 1921 is operative, enforce- 
able and binding on the defendant company with 
regard tothe Policies Nos. 70944 and 73930 of the 
China Mutual.” WH "W 

A prayer for a similar declaration with 
regard to Policy No. 51859 was rejected. 
The suit arose under the following circum- 


stances: The plaintiff, Nilratan Mookher- . 


jee, who lived near Dacca, in 1915 took out 
a policy for the whole of his life of the face 
value of Rs. 2,000 ata yearly premium of 
Rs. 82 with the China Mutual Life Insu- 
rance Company. This is Policy No. 51859. 
The plaintiff says that previous to taking 
out the said policy, he had read a prospec- 
tus issued by the said China Mutual Life 
Insurance Company in 1912. and was 
atlracted by a passage initatp. 15 rela- 
ing to paid-up policies which was. as follows: 

“In the case of other forms of policies, the,paid- 


up policy granted is usually for the total amount 
of premiums paid, calculated on northern rates.” 


in the fifth clause of the mutual agree- 
ment written on the back of the policy, the 
company agreed .to issue a paid-up policy 
for an anount to be-determined by the 
company. In August 1919 he took out a 
further policy for his whole life’of the face 
value of Rs. 5,000 at a yearlyspremium of 
about Rs. 1:0. This plaintiff alleges that 
prior to the taking out of the said policy 
he read a prospectus issued by the company 
in January 1919 which purported to can- 
cel the previous prospectuses and contained 


under the heading ‘“Paid-up. Policies” this . 


passage : : 

“In the case of other forms of policies, the paid- 
up policy granted is usually for the total amount 
of premiums paid.” a 

Actually the whole section headed “Puid- 
up Policies” is as follows: 

“After the payment of the third years’ premium 
providing there is no loan from.the company 
secured on tle policy, the insured may obtain a 
non-participating paid-up policy in, lieu of his 
original policy, provided, however, that application 
for such paid-up policy be made within two months 
of the date on which the policy as originally effected 


lapses. A paid-up policy is one entirely free from’ 


payment of any future premiums. 

in the case of an endowment assurance or 
whole life assurance subject to a limited number 
of premiums, the amount of the, paid-up policy 
will be such proportion of the original sum insured 
as the number of premiums actually paid* bears to 
the ‘number stipulated to be paid in the original 
policy. For example, if it is desirefl to discontinws 
a 20 years endowment assurance poltoy for Rs, 2,009 


‘a. 


4 
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on which five afniial premiums had beene paid, 
& paid-up policy may be obtained for 5-20th of 
Rs 2,000, that is to say, for Rs, 509. It will thus 
© seen that after an endowment assurance policy 
ot whole life assurance policy by limited payments 
has been in force three years, every premium paid 
from the commencement secures a proportionate 
amount of the original insurance. In the case of 
other forms of policies the paid-up policy granted 
is usually for the total amount of premiums paid.” 

The next paragraph in the prospectus is 
headed “Surrender Values” and is as fol- 
lows: "If so desired, the company will 
grant a cash surrender value in lieu of a 
paid up policy”. This policy is numbered 
70944, dated July 20,1919. It recites that 
the company : 

“has received an application for this policy, parti- 
culars whereof are set out inthe schedule hereto, 
which application, with the mutual agreements 
endorsed hereon, is hereby declared to be the basis 
of this policy.” 

“The schedule sets out the name, address 
and occupation of the applicant; the date 
of application, the date the risk commenced, 
the sum assured, namely Rs. 5,000 which 
is to become payable on the death of the 
assured, the amount-of the premium, and 
the due date for the payment of premiums. 
It also sets out that the premiums will be 
payable ‘for the whole of the life of the 
assured. “On the baek of the policy are 
certain terms which are described as mutual 
agreements. The relevant terms of the 
mutual agreements.are as follows : 

‘#5, Loans will be made on this policy after it has 
been two years in existence, to assist in keeping 
the policy in force. 6. After the payment of pre- 
miums for three or' more full years provided that 

there is no debt onthe policy under mutual agree- 

ment hereof or otherwise the company on receipt 
of written application therefore will issue a paid-up 
policy to the assured for as many of the sum 
assured as there shall have been annual premiuma 
paid or will pay a surrender value.” 

(The italicized words “for as many of the 

Bum assured as there shall have been 
annual premiums paid” are crossed out in 
red ink, the crossing out being initialled). 
On January 1, 1921, the same plaintiff took 
out a policy numbered 73930 similar to the 
second policy No. 70944, for a sum of 
Rs. 10,000. The terms and conditions of 
the policy apart from the sum assured 
were the same as No. 70944 and this plain- 
tif says that in taking out the policy he 
was influenced by a prospecius similar in 
terms to the onehe read before he took 
out policy No.7 0344. In the year 1922 the 
China Mutual Life Insurance Oompauy 
became amglgamated with the defendant 
company which took upon itself the debts, 
oblig&tions ‘and liabilities of the Qhina 
„Mutual. | The male plaintiff has duly paid 
the premiums under*each of the said policies 
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up to the time ot the beginning of the 
suit, The female plaintiff is the wife of the 
male plaintiff and the policies have been 
endorsed in her favour. The plaintiff has 
from time to time corresponded with the 
defendants and requested them to state 


‘that he is entitled to have issued to him, 


in respect of each of the said policies and 
in lieu thereof, a paid-up policy for the 
total amount of the premiums he has paid 
under each policy. The defendants have 
replied that they are prepared to issue him 
a paid-up policy in respect of and in lieu 
of each of the said policies, but not for the 
total amount of the premiums paid, but 
for some lesser sum to be determined by 
them. 

The plaintiff says that his purpose is to 
pay the premiums under the policies until 
he has paid an amount equal to the face 
value and then obtain, in lieu of each 
policy, a paid-up policy for the total amount 
of the premiums paid from the defendants 
in accordance with the statement in the 
prospectus of 1919-20 that “In the case of 
other forms of policies the paid-up policy 
granted is usually for the total amount of 
premium paid.” The plaintiff has asked for 
a declaration similar to that granted with 
a view to assisting him in his object. Objec- 
tions have been raised to the form and 
purport of the declaration, but with a view 
to having the real matter at issue between 
the parties decided, as far as possible, the 
case was argued before us on the basis that 
the plaintiffs by reason of the statements 
in the prospecttises claimed to be entitled 
to have paid-up policies issued to them in 
each case for the total amount of the pre- 
miums paid. The learned Judge decided 
against the plaintiffs’ claim in respect of 
the first Policy No. 51859, but decided in 
favour of the plaintiffs under the two later 
policies. 

In view of cl. 5 of Policy No. 51859 
which states that the company will issue 
a paid-up policy for an amgant to be deter- 
mined by the company, it is clear beyond 
all doubt that the plaintif is only entitled 
in lieus of the first Policy No. 51859 to a 


‘paid-up policy for sugh an amount as may 


be determined by the company. I am in 
agreement with the learned Judge's deci- 
sion as regards Policy No. 51859. As 
regards the two other polices which stand 
on the same footing, the matter is not so 
simple. ‘The prospectuses certainly stated 
that in policies such as this “the paid-up 
policy granted is usually for the total 
amount of premiums paid", It may be that 


. Mutual. The contracts of 
. contained 
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tbe plaintif was influenced as ha says in 
his evidence by- this statement when he 
took out the policies. The question is whe- 
ther the plaintiff has. any rights in the 
Present proceedings in respect cf tho state- 
ments in the prospectuses. These prospec- 
tuses have been produced. They are small 
booklets in .which the China Mutual Life 
Insurance (‘ompany set out their financial 
position, the kinds of business they do, and 


, the benefits that persons insured with them 


may obtain. The propectuses may be an 


. inducement to all who read them to enter 


into contracts of insurance with the China 
insurance are 
in the policies issued. In the 
case of policies Nos. 70944 and 73930, it is 
recited that the company 

“has received an application for this policy parti- 


` culars whereof are set out in the schedule hereto, 


which application with the mutual agreements 


: endorsed hereon, are hereby declared to be the basis 
. of this policy.” ; 


“There. is no menticn anywhere in tke 
policy of ibe. prespectus. In my view the 


effect of that recital, in the absence cf 
`, any reference 


to the prospectus.. is to 
contine tre terms of. the particular insur- 
ance-~contraet, excepi in-so far as. they 
are unplied by, law, to the policy itself in 
which-the particulars of the application and 
the ternis of the mutual agreement are 
set out. Jt seems to methat the case in 
British Equitable Assurance Co., Ltd. vV. 


_ Baily (1) a House of Lords case, deals 


with the legal position in the present 
case. The respondent became a policy- 
holder in the participating. branch of an 
insurance .company. After distributing 
the profits cf this branch among the 
participating policy holdeis for many years 


. without deduction for a reserve, fund, the 


ccmpany propored to alter that practice 
by devoting part of the profits to a reserve 
fund and to alter 


_ingly. The plaintiff policy-holder asked 
-for an injuncticn against the company on 
_the grcund thet be had taken his policy 


upon the faith of prospectus which stated 
the practice. Kekewich, J. declared that 
the company ought to continue to distribute 


. the entire profits arising in the participai= 
“ing branch of its Business, afler making 


_ certain deductions (which it is not neces- 


sary to specify) among the holders of parti- 
Cipating policies. The Court of Appeal 
upheld the decisicn but the House of 
Lords reyersed it. At p. 41* Lord Lindley 
(1) (1908) A O 35; 76 L J Oh. 73,94 LT 1; 13 
Manson 13; 22T L R 152. i 
*Page of (1906) A. O.—| Hd]. 
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saig nS , T < X 
“This appeal turns entirely on the contracts entered 
into between the Insurance Company and its parti- 
cipating policy-holders, zepresented by Mr. Baily. 
The contracts are contained in the policies issued to 
them. Itiscontended that the applications for these 
policies were based on the faith of prospectuses con- 


, taining statements and holding out inducements 
- which preclude the company from making alterations 


in the mode of applying their profits without the 
consent of the policy-holders. My Lords, if these 
gentlemen were seeking to rescind or rectify their 
contracts on the ground of' fraud or mistake, or were 
suing for damages occasioned by fraudulent misre- 
presentation, it would be legitimate to refer to the 
statements in the prospectuses on the faith of which 
they became policy-holders.’ But the complaining 


` policy-holders are not doing anything of the sort, and 


the prospectuses not being referred to in the 
policies, cannot, in my opinion, be: legitimately re- 
ferred to in order to construe the contracte into 
which the policy-holders have been induced to enter. 
These contracts are to be found in the policies 
themselves.” ` - 

In the present-case the plaintiffs-respon- 
dents are not seeking to rescind or rectify 
their contracte-of.insurance on the ground 
of fraud or mistake nor yet to. recover 
damages for alleged fraudulent misrepre- 
sentation. They seek to affirm the ccn- 
tracts of assurance, the policies, and to 
have them construed so as to inciude tLe 
statements in the prospectuses. In. such 
a case, - as Lord Lindley; said, the 
Prospectuses, n-t being referréd to in the 
policies, cannot legitimately be referred 
toin order to construe the contracts into 
which the policy-hclders ` have : been 
induced to enter.: For that reason, this 
appeal, in my opinion, must be allowed - 
and the declaration made must be set 
aside and the plaintiff's suit dismisséd. 
The appellants are entitled to their -costs 
both here and below. In view of the 
possibility of the. respondents hereafter 
bringing proceedings for rescission or 
rectification cr . damages, I express no 
opinion formally upon the effect of the 
words “in the : case of other forms of 
policies, the paid-up policy granted is. 
usually for the total amount of premiums 
paid,” although my views must have been . 
apparent during the course of the argu- 
ment. | , 


Panckridge, J.—I ‘agree. I Would only 


‘add this, that in my opinion, even if it 


were legitimate to read the prospectus and 
the policy together, the words, “In the 
case of other forms of policies, the paid- 
up policy is usually for the total amount 
of the premiums paid,” are inot intended — 
to be, and cannot be construed, as a 
promise by the insurers. On this point 
Thiselton v. Commercial Union Assurances 
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Co., Ltd. (2), is of assistance. There the, pros- 
pectus contained the following statement: 

“Loans on policies—Loans are promptly made upon 
security of the society’s policies to vary searly the 
full extent of their surrender value. Interest is pay- 
able half-yearly at the rate of 4} per cent. per 
annum, except when the loan amounts to £200 or 
more, when the rate is only 4 per cent.” 


The plaintiff in the action endeavoured 
to establish his right to obtain loans 
from the insurers at tte rates of interest 
specified in the prospectus, Eve, J. held 
that arrangements for loans were not 
direc'ly connected with, and ge:maue to, 
the main contract, and therefore notof a 
character strictly collateral thereto. This 
cannot be suggested here, because the 
rightioa paid up policy of some sort in 
certain circumstances is reccgnized by the 
policy of insurance itself. Eve, J., however, 
proceeds : 

“The statement as to interest is in the present tense 
and a correct statement of an existing fact ; it is not, 


as I read it, an agreement or even a reprecentation 
that it shall never be varied”. 


There is no allegation or pro f that the 
statement as tothe usual prectice of the 
China Mutual was-untrue at tle time it 
was made. The language of the clause 
seems to me to be quite inconsistent 
with any intention on tLe part of the 
insurers to enter into a binding agreement 
of the kind suggested with prospective 
policy-holders. Indeed the learned trial 
Judge holds that the prospectus cannot be 
treated as part of the policy; but he ‘is 
of opinion that the prospectus can be 
looked at to interpret the “technical” 
term “paid-up policy’ as used in the 
contract. Assuming that “paid-up 
policy” can properly be desctibed asa 
technical term, the definition or explana- 
tion of it is in the words “a paid up 
policy is one entirely free from any future 
premiums." The prospectus then proceeds 
to set out the terms on which endowment 
policies or whole life-policies by limited pay- 
ments are invariably, and other policies 
are usually, exchanged for paid-up policies 
as previously defined. These terms are 
no part of the characteristic of being 
paid-up. [agree that the appeal must 
be allowed and the suit dismissed with 
costs. 

We assess the hearing fee at Rs. 300 
and the fee for drawing grounds of appeal 
at Rs. 50. 

D. Appeal allowed. 

(& (1926) Ch, 888;.95 LJ Oh. 447; 70 SJ 892; 25 
toe: 321, (1926) W O 41 Rep. 480; 1th T 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 34 of 1937 
November 4, 1938 
Tom, O. J. AND Ganaa Natt, J. 

Lala BABU RAM AND ANOTHER—DEFENDANTS 
—APPELLANTS 
Versus 
B. NITYANAND MATHUR~—Puatntirr 
-—RESPONDENT, 

Legal Practitioners Act (XVIII of 1879), s. 13— 
Proceedings under—Nature of—Tort—Malicious pro- 
socution—Suit for damages—Proceedings under Legal 
Practitioners Act, instituted against plaintif on 
information falsely and maliciously laid by defend- 
ant—Plaintiff subjected to annoyance, expense and 
loss of reputation, as result—Suit by him for 
damages, if maintainable. Hs 

Proceedings under the Legal Practitioners Act, 
are quasi-criminal proceedings. If the | person 
against whom the proceedings are directed is found 
guilty of the charges which areframed under the 
Act, he is liable to punishment. Some of the pro- 
visions of the Legal Practitioners Act, are, in a 
sense, penal, Furthermore, in the proceedings under 
the Act the contest is not between the legal practi- 
tioner and the person who has laid information 
against him, but between the legal practitioner aud 
the Government Advocateas representing the Crown. 
It is also to be observed that whilst in a 
civil suit a sueceseful defendant may recover 
his costs against an unsuccessful plaintiff, 
a successful defendant in a proceeding under 
the Legal Practitioners Act, cannot recover 
costs from the Government Advocate or From the 
person upon whose iuformation the proceedings 
under the Act have been started. | 

A suit for daniages for malicious prosecution is 
maintainable thoughthe proceedings complained of 
are not strictlycriminal, The proceedings under the 
Legal Practitioners Act are quast-criminal, and 
where such proceedings were instituted against 
the plaintiff on information falsely and maliciously 
laid by the defendant as a result of which the 
plaintiff is subjected to annoyance, expense and loss 
of reputation, a suit by the plaintiff for damages 
for malicious prosecution is maintainable as the 
damage sustained by the plaintiff resulted from the 
defendant's wrongful act. Savile v Roberts (2) and 
Allen v. Flood (3), followed, Quartz Hili Consolidated 
Gold Mining Co. v. Eyre (1), explained | 

L. P. A. from the decision of Mr. Justice 
Harries, reported in 170 Lad. Cas, 615. 

Mr. S. N. Seth, for the Appellants. 

Mr. G S. Pathak, for the Respondent. 

Thom, C. J.—This isa defendant's 
appeal from an order ofa learned Single 
Judge of this Court. The appeal arises out 
of a suit for damanges for malicious pro- 
secution. The facts of the case set are out in 
detail in the order of the learned Single 
Judge, and we do not consider it necessary 
to recapitulate them here. Suffice it to say 
for the purposes of this appeal that it has 
been found by the lower Appellate Court, 
and the finding cannot now be disturbed, 
that atthe ineiance of Ramji Mal proceed- 
ings under s. 13, Legal Practitioners Act, 
were directed against the plaintiff. There 
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can be no dispute now that in attempting to 
have these prcceedings initated Ramji Mal 
was actuated by malice. The allegations 
which he made against the plaintiff were 
false and it hus been held that they were 
made maliciouslr. The learned Single Judge 
has in these circumstances held that an 
action for damages for malicious prosecu- 
ticn was maintainable and.he has awarded 
the sum of Rs. (00 to the plaintiff as com- 
pensation for the loss he has sustained as a 
result of the proceedings against him under 
the Legal Practitioners Act. 

In appeal it was contended for the defen- 
dants that though a suit for damages for 
libel might be maintainable against Ramji 
Mal at the instance. of the plaintiff, a suit 
for malicious prosecution was not main- 
tainable inasmuch as the proceedings 
under s. 13, Legal Practitioners Act, did 
net amount to a criminal prcsecution. It 
cannot be disputed, however, that a suit for 
damages for malicicus prosecuticn is main- 
tainable thc ugh the proceedings complained 
of are notsirictly criminal. In the course 
of his judgment the learned Single Judge 
refeis at Jer gih to the dec sion in the case 
in Quartz Hill Consolidated Gold Mining 
Co. v. Eyre (1). In that case it was held 
that an action for damages for malicious 
prosecution would lie where the proceed- 
ings which were not strictly criminal were 
brought against the plaintiff, provided 
these proceedings were initiated maliciously 
and withcut reasonable and probable cause. 
It was held that : 

“An action would lie for falsely and maliciously 
and without reascnable or probable cause present- 
ing a petition under the Companies Acts of 1862 
and 1867, to wind up a trading company, even 
although no pecuniary loss or special damage to 
the company can be proved, for, the presentation of 
the petition isfrom its very nature, calculated to 
injure the credit of the company.” 

- Now, it would appear plain that if an 
acticn for damages for malicious prosecu- 
tion would lie in the case where a petition 
under tLe Coispanies Act were presented 
falsely and maliciously, such an action 
would lie in tle case of initiation of pro- 
ceedings under s. 13, Legal Practitioners 
Act, if tke information upon which the pro- 
ceedings were instituted was falsely and 
°” maliciously laid. Learned Counsel for the 
defendant contended, however, that proceed- 
ings under the Companies Act stcod in an 
exceptional position. He contended that in 
the case of such proceedings the person 
against whom the proceedings were directed 
sustained injury to his reputation before 

(1) (1883) 11 Q B D 674; 52 LJ QB‘'488; 49 LT 

249; 31 W R 668. 
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the opportunity was afforded to clear his 
reput&ticn. Learncd Counsel urged that ib 
was because of this fact that an action for 
damages for malicious prosecution lay 
where it was established tbat proceedings 
under tke Companies Act to windup a 
trading company had been instituted mali- 
cinusly and without reasonable or probable 
cause. In support of this contention, he 
referred toa passage in the judgment of 
the Master of the Rolls in Quarte Hill 
Consolidated Gold Mining Co. v. Eyreg(1). 
The learned Master of the Rolls observed 
(p. 684*): 

_ “By proceedings in bankruptcy a man's fair fame 
is injured just as ruch since the Bankruptcy Act, 
1869, as it was before, because he is openly charged 
with insolvency before he can defend himself, It 
is not like an action charging a merchant with 
fraud, where the evil done by bringing the action 


is remedied at the same time that the mischief is 
published, namely at the trial." 


The learned Master of the Rolls in mak- 
ing thcse obeervaticns was concerned with 
differentiating between the case of false 
allegations in a pluint in respect of which 
no action for malicious prcsecution would 
lie, and bankruptcy proceedings maliciousty 
instituted in which case the Court Leld 
that an action would lie. Tbe observation’ 
upon which iLe learned Counsel particularly 
founded which has been quoted above 
appears to us, Lowever, to be obiter. We do 
not think the Court intended to lay down 
aby general principle. 

So far as the present case is concerned, we 
would observe that proceedings under the 
Legal Practitioners Act are quasi criminal 
proceedings. If tLe person against whom 
the proceedings are directed is found guilty 
of the charges which are framed under the 
Act, he is hable to punishment. Some of 
the provisions of the Legal Practitioners 
Act are in a sense penal. Furthermore, 
in the prcceedings under the Act the 
“contest is not between the legal practitioner 
and the person who has laid information 
against him, but between the legal practi- 
tioner and the Government Advocate as 
representing the Crown, It is also to be 
observed that whilst in a civil suit a 
successful defendant may recover his costs 
against an unsuccessful plaintiff, a success- 
ful defendant in a proceeding under the’ 
Legal Practitioners Act cannot recover costs 
from the Government Advocate or from the 
person upon whose information the proe 
ceedings under the Act have been started. 
And we would remark also that in the case 
ofa civil suit maliciously instituted by the. 
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plaintiff there is provision for awarding 
special costs against him. In Quartz Hill 
Consolidated Gold Mining Co. v. Eyre (1) 
Bowen, L. J. quoted with approval the 
doctrine adumbrated by Holt, C. J. in Savile 
v. Roberts (2). The observations of Bowen, 
L. J. are quoted at length in the judgment 
of the learned Single Judge.” We would 
repeat here one passage from the judgment: 

“The reason why, to my mind, the bringing of an 
action under our present rules of procedure and 
under our present law, even if it is brought with- 
out reasonable or probable cause and with malice, 
Bives rise to no ground of camplaint, appears to 
me easily to be seen upon referring to the doctrine 
laid down by Holt, O. J. in Savile v. Roberts (2). 
He there said that there were three sorts of damages, 
any one of which would be sufficient to support an 
action for malicious; prosecution: (1) The damage 
to a man's fame, as if the matter whereof he is 
accused be scandalous; (2) The second sort of 
damages which would support such an action, are 
such as are done to the person as where a man is 
put in danger to lose his life, or limb, or liberty 
which has been always allowed a good foundation 
of such an action; (3) The third sort of damages, 
which will support such an action is damage toa 
man's property, as where he is forced to expend 
his money in necessary charges, to acquit himself 
of the crime of which he is accused, which is the 
present charge.” 

Now in the present case the plaintif bas 
suffered damage in respect that his repu- 
tation his been assailed, and in respect that 
ke has had to incur costs in the proceedings 
under the Legal Practitionera Act. The 
principle upon which actions for damages 
for malicious prosecution ate permitted was 
considered by the House of Lords in Allen 
v- Flood -3). In the course of his judg- 

„ment at p. 1/2* Lord Davey observes after 
having considered the grounds upon which 
an action of damages for libel is maintain- 
abla: 

“In my opinion the somewhat anomalous action 
for malicious prosecution is based on the same 
principle. From motives of public policy the law 
gives protection to persons prosecuting, even where 
there is no reasonable or probable cause for the 
prosecution. But if the person abuses his privilege 
for the indulgence of his personal spite, he loses 
the protection, and is liable to an action, not for 
the malice but for the wrong done in subjecting 
another to the annoyance, expengs and possible 
loss of reputation of a causeless prosecution." 

‘The same view was taken by Lord Hers- 
chell (p 12.*). 5 

It appears to us that upon the princi- 
ples enunciated by Holt, C. J. in Savile v. 
Roberts (2) and by Lord Davey in Allen 
v. Flood (3) an action for damages for 
malicious prosecution is maintainable 


i (9 (1689-1712) 1 Salk 13; 1 Ld. Raym. 374; 91 ER 
4. 
R22 g9 A Ul; 67 LIQ B119; 77L T 717, 46 W 
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by the plaintiff in the circumstances of the 
present case. The plaintiff has been sub- 
ject to annoyance, expense and loss of 
reputation. The proccedipgs under the 
Legal Practitioners Act which are quasi- 
criminal proceedings were instituted on 
information falsely and maliciously laid by 
the defendant. The damage sustained by 
the plaintiff resulted from the defendant's 
wrongful act. Accordingly we hold that the 
suit is maintainable and has been rightly 
decreed by the learned Single Judge. We 
see no reason tointerfere with the award 
of damages. The award we consider reason- 
able in the circumstances of this case. The 
appeal is accordingly dismissed with costs. 


E. Appeal dismissed. 


RANGOON HIGH COURT 
Letters Patent Appeal No. 3 of 1938 
July 22, 1938 
Roserts, O. J. AND DUNKLEY, J. 
SAWARMAL AND ofages—ArPgLLAnts 
versus 


KUNJILAL AND aNoTagr—Responpenta 

Civil Procedure Code (Act V of 190%, 0, III, r. 4— 
Pleader can delegate functions of ministerial nature 
~Plaint or memo-~andum of appeal drawn up and 
signed by authorized Pleader— Another Pleader to 
whom the power was delegated, presenting it—Pre- 
sentation, if proper —Practice -Duty of Advocate— 
Legal practitioner. 

Per Division Bench.—To act for a client in 
Court is to take on his behalf in the Oourt, or in 
the offices of the Qourt, the necessary steps 
that must be taken in the course of the litigation in 
order that his case may be properly laid before the 
Court. Inre, Fuzele Ali (5) and Kali Kumar Roy 
v. Nobin Chander (6), approved. [p. 569, col. 1.] 

Thereis nothing in O. III, r. 4, Civil Procedure 
Code, which prohibits a Pleader from delegating some 
of hisfunctions, and the Code plainly contemplates 
that certain functions of a ministerial nature may be 
delegated. A ministerial act, in relation to this 
matter, is an act which does not require the personal 
skill or attention of the Pleader and which can be 
done without consideration of facts or circumstances. 
To such acts, the maxim qui facit per alium facit 
per se must be held toapply, and the presentation of 
the plaint or appeal must be takep to be that of the 
signatory thereto, although the actual handing 
over may be performed by a servant or agent. 
When a plaint or memorandum of appeal has 
been dgawn up and signed by a Pleider daly 
authorized under O. III, r. 4, there is nothing 
contrary to the provisiows, or the intention, or 
the spirit of that Rule in the mechanical act of 
handing over the papers to the Court, or the officer 
appointed, being performed bya clerk or another 
Pleader, to whom the duty of performing “that act has 
been delegated by theduly authorized Pleader, 
In the matter of filing ipowers by an Advocate 
or Pleader (1), distinguished. Maung Kyaw v, Maung 
Po Thaing (7),approved. Queen-Empressv. Karuppa 
Udayan (10) and Muruga Chetty v. Rajasumi (11), 
relied on. [ibid.] 

Per Sharpe, J.—Where one of the Advocates im. 
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properly presente a memorandum of appeal, for an- 
other Advocate and the Court accepts it and admits 
the appeal, he can, at a later stage, hold that there was 
no proper appeal and can dismiss it, when his atten- 
tion is drawn tothe true legal position, for he was 
originally acting ex parte and accepted the dccument 
and admittedtheappeal per incuriam. Conway v. 
New Ideal Homesteads Ltd. (4), relied on. 

Obiter per Sharpe, J —It is ordinarily the duty of 
an Advocate to be present, or to make suitable 
arrangements for the conduct of the case, and the 
Courts are not to be inconvenienced by the postpone- 
ment of cases until the proper Advocate is avail- 
able. [p. 567, col. 2.] : 

L., P. A. irom: the decree of Mr. Justice 
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whole gocument. namely the shect of paper 
signed by Mr. Mukerjee and bearing the 
court-fee stamps and the holy of the 
Memorandum of Appeal signed by Mr. 
Sarkar, were together presented to the 
Assistant District Court of Mandalay on 
March 11 last, by a Mr. Ganguly, another 
Advocate of Mandalay. The diary entry is 
in these words: 

“March 11, 1937. Memorandum of Appeal presented 
by Mr. Ganguly for Mr. B. M. Sarkar, for, 
appellant. In time. Oourt-fees correct. Call for 
lower, Court record, For admission on March 13, 


Sharpe, in 8. A, No. 175 of 1937, dated- 1937 


January 10, 1933. 


Appeal No. 175 of 1937 

Sharpe, J.—In the month of July 1935, 
the plaintiff was minded ‘o sue the two 
defendants fcr the purpose of obtaining a 
declaration that a certain registered deed of 
dissoluticn -of partnership was inoperative 
and invalid, and to that end he executed 
a power-of-attorney on the 18th of that 
month nominating and appointing Mr. 
B. M. Sarkar, Advocate, to be his Advocate 
in the suit then contempled. Mr. Sarkar 
accepted that power-of-attorney, and the 
necessary Plaint was filed the following day 
in the Ocurt of the Sub-Divisiona] Judge, 
Mandalay. It should be noted tbat the first 
diary entry is as follows: "1925 July 19. 
Plaint filed ‘‘by Aye Mau: g for Mr. 
Sarkar fcr plaintiff. Check and admit” 
The plaint. so filed was accepted by the 
Court ard notices were issued to the de- 
fendante whoinstructed Mr. Wajid, a Higher 
Grade Pleader, to appear on their behalf, 
and the latter did so. The case was som: - 
what protracted, and finally on Febroary 1 
of ‘the present year, the Sub Divisional 
Judge dismissed the suit. The plaintiff 
desired to appeal, and on March 9 last, 
Łe executed a fresh power-of-attorney in 
favour of Mr. Sarkar for the purposes of 
the appeal. although, having regard to tLe 
terms of O. UI, r. 4 (8), Oivil Procedure 
Cede, a freshe power-of-attorney would 
appear to have teen unnecessary. Mr. Sarkar 
accepted this second power of-attorney 
and drafted and signed the necessary 
Memorandum of Appeal. No court fee 
“stamps appear upon the Memorandum cf 
Appeal which was signed by Mr. Sarkar, 
but there is prefixed thereto a single skeet 
of paper bearing curt fee stamps to the 
requisite amount and bearing also the title 
of the ay peal, and, at the bottom, the signa- 
tute“ of a Mr. S. N. Mukerjee (another 
Advceate) fcllowed by the words ‘for 
M. B. Sarkar, Advocate, for appellant.” The 


And on March 13, 1937, Mr. Sarkar was 
heard and the appeal was admitted. When 
the appeal came on for hearing, Mr. 
Wajid, on behalf of the respondents, took a 
preliminary objection that the Memoran- 
dum of Appeal had not been properly 
presented and that the appeal could not 
therefore be entertained. Order XLI, r.1 
(1), Civil Procedure Code, provides that: 

“Every appeal shall be preferred in the form of 
a memorandum signed by the appellant or his. 
Pleader and presented to the Court or to such. 
officer as it appoints in this hehalf,” 
whilst O. Il], r. 4 (1), provides that “no 
Pleader” [and s. 2 (15), Civil Procedure 
Code, enacted that “Pleader” includes an 
Advocate of the High Court], 

“shall act for any person in any Court, unless he 
has been appointed for the purpose by such person 
by a document in writing signed by such person 
or by his recognized agent or by some other person 
duly authorized by or under a power-of attorney 
to make such appointment. ’ 

Mr. Wajid contended that the presenta- 
tion of a Memorandum of Appeal was an 
‘act’ within the meaning of O. HI, r. 4 (1); 
that, as Mr. Ganguly had not been 
appointed for the purpose by any document 
in writing, his presentation of the Memo- 
randum of Appeal was no presentation at 
ell and that the Gourt was therefore 
bound to dismiss the appeal. On behalf of 
the appellant it was urged that Mr. Gan- 
guly was not ‘acting’ st all, but that Mr. 
Sarkar ‘acted’ tiurough Mr. Ganguly, and 
that in any event it is the common practice 
for Memorandum of Appeals to be presented 
hy one Pleader on behalf of another. The 
learned Assistant District Judge was of 
opinionthat Mr. Ganguly could not present 
the Memorandum of Appeal without an 
authority under O. HI, r. 4 (1), and that 
there was no proper appeal before the Court. 
He therefore dismissed the appeal with 
ecsts. The appellant has now brought 
a second appeal to this Court, ånd, in view 
of what I have been told is the prevailing 
practite throughout Burma, I am_ not 
surprised to hear that the decisiin ‘which I « 
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am about to give is one of great importance 
to the members of the: Bar. 

Mr. Paget, who appeared. on behalf of the 
respondents in this Court, called my atten- 
tion to the decision of tre first Bench in 
Civil Reference No. 11 of 1926, which is 
reported in 4 Rang. 249 (1), under the 
title of ‘In the matter of filing powers by an 
Advocate or Pleader’ (1) a case which does 
not appear to have been considered by the 
lower Appellate Court. It is nct for me to 
consider whether that case was rightly 
decided; it is a decision of a Bench and is 
therefore binding upon me. In that case the 
then Chief Justica and Carr, J. held that: 

“an Advocate ‘acts’ when he files a Memorandum 

of Appeal or cross-objections or any other docu- 
ment in a case [other than a memorandum of 
appearance under r. 4 (5)] and that in all such 
cases a power-of-attorney is necessary. " 
_ In view of that decision it is, in my 
judgment, incumbent upon me to hold in 
the present case that Mr. Ganguly was not 
entitled to present the Memorandum of 
Appeal on behalf of Mr. Sarkar. Mr. Bose, 
who appeared before me on behalf of the 
appellant relied upon In the matier of an 
application by N. N. Ghosh (2). The 
following passage appears on p 3* of the 
judgment in that case: 

“It, has thus been authoritatively ruled that there 
js nothing inconsistent with the provisions of the 
Civil Procedure Code in permitting one Advocate 
to hold the brief of .ancther. Ifthe practice were 
prohibited in Upper Burma, it would cause infinite 
inconvenience, The Bar in-Upper Burma is limited, 
and- first class Advocates are scarcely to be found 
elsewhere than in.Mandalay. They have to accept 
briefs to appear ia distant places, and I have no 
doubt that they have often to leave atso short 8 
notice aa to render it impossible to communicate 
with their clients, who may be-living anywhere in 
Upper . Burma. 
clients appear on, the days fixed for their cases; are 
they to be left to fight their own cases without 
the assistance of an Advocate, or are the Courts to 
be inconvenienced by the postponement of cases 
until the proper Advocate returns? Or suppose an 
Advocate is engaged in one Court while a case of 
his is called in another, Is his case to be dismissed 
or decided ex parte because he is not present him- 
self, as would be the necessary consequence of his 
absence if he is prohibited from instructing another 
Advouate to act for him or even to move an ad- 
journment for him? Such. a condition of affairs 
would ‘be intolerable and, 1 venture to say, has 
never been acted on in any judicial system, It has 
been ruled by my learned predecessor in Maung 
Lat v. Maung Tok (3) that it is not the practice 
of this Oourt, and should not be the practice of 
any Subordinate Court, to allow Advocates to expect 
cases to be adjourned as a matter of course merely 
because they are unable to attend, being engaged 

(M ATR 1926 Rang. 215; 98 Ind, Oas. 15; 4 R 249; 
5 Bur. L J 221, ' 4 

(2)(1902-03) 2 U B R 1; l 

(3) (1897-1901) 2U B R 527. - a 

o*Page of(1902-03) 2 U: B. R.—[|&d.] 
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Advocate to be present, or to make suitable arrange- 


ments for the conduct of the case, The only'man- |‘ 


ner ii which he can usually do so is to` transfer 
his brief to another Advocate. Such has been the 
practice in this Oourt andin the Oourts in Upper 
Burma since they were first constituted, and I am 
informed that it has also been the invariable 
practice in Lower Burma It has been shown that 
it is not inconsistent with the Civil Procedure 
Code, and that as regards the convenience of all 
concerned—Judges, Advocates and litigants ~it is a 
necessary practice.” 

The passage which I have just read has, 
in my judgment, no application to the pre- 
sent case. It deals only with the practice 
of one Advocate plading in Court for 
another; that is the whole tenor of the 
passige and it expressly refers to “the days 
fixed for their cases”. But as that case has 
been cited, I do desire, in passing, and 
nowise in connection with the present 
appeal, to remind those practising at the Bar 
in Burma “that it is ordinarily the duty of 
an Advocate to be present, or to make suit- 
able arrangements for the conduct of the 
case," and that the Courts are not to be 
jaconvenisuced by the postponement of 
cases until the proper Advocate is available. 
Time and again in this High Court, I am 
faced with the failure of an Advocate to 
fulfil this important duty of making suit- 
able arrangements for the conduct of a case; 
I hope that in future Advocates will realize 
the importance of the matter both to the 


. clients from whom they receive their fees 


and also to the Court, and will no longer 
be found wanting in this respect. 


But to return to the present appeal; the 
Upper Burma ruling which I have cited is 
no anthority in sapport of the appellant's 
case here. Mr. Paget has pointed to the 
distinction between sub-rr. 1 and 4 of O. IIL, 
r. 4; there is missing from the former sub- 
rule the very valuable Provis» which is: to 
be found io the latter. The Proviso to sub- 
1, 5 ofr. 4 is the present sanction for 
the practice which is referred to and com- 
mended in the Upper Burma ruling from 
which I have just read an extract. Lf [ were 
to allow the present appeal, I should, in 
effect, ba inserting into sub-r. 1 of r.4 a 
Proviso which is not there. Taat is not my 
function. If this decisfon has brought to 
light an unintentional omission in the 
Tule, then there 18 an authority which can 
remedy the omission, but I must not usurp 
the functions of tuat authority. Mr. Bose 
also contended that tre Assistant District 
Judge having noted in h:s diary that the 
Memorandum of Appeal had been presented 
by Mr, Ganguly for Mr. -B. M.-Sarkar, and 
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having then accepted the document, and 
having subsequently admitted the appeal, 
could not afterwards hold that there was 
no proper appeal. Those acts did not in 
my judgment preclude him from dismiss- 
ing tte appeal at a later stage, when his 
attention was drawn by Mr. Wajid to the 
true legal position. He was originally act- 
ing ex parte and accepted the document 
and admitted the appeal per incuriam : see 
Conway v. New Ideal Homesteads, Ltd. (4), 
where the Court of Appeal (in England) 
first of oll gave an appellart leave to 
appeal uron his ex parte application, and 
when the appeal came on for hearing, the 
respondent successfuly contended that the 
Gourt of Appeal had had no power to give 
leave to appeal, and the appeal was dis- 
missed. In my judgment Mr. Paget's con- 
tention is a sound one and this appeal must 
be dismissed, 

In regard to the matter of cos's, both 
the learned Advocates agree that the matter 
is entirely within my discretion. A point 
similar to the one taken by Mr. Wajid 
before the Assistant District Judge could 
equally well have heen taken by him before 
the Sub-Divisional Judge, for the case In 
the matter of filing powers, ete. (1), supra, 
does not distinguish between plaints and 
Memoranda of Appeals, (indeed it express- 
ly puts both upon the same footing), and by 
O. IV, r. 1 (1), plaints have to be ‘presented’ 
in the same manner as Memoranda of 
Appeals. As I pointed out at the commence- 
ment cf this. judgment, the plaint in the 
psesent suit was presented by U Aye Maung 
on behalf of Mr. Sarkar. Mr. Wajid himself 
appeared in the Sub-Divisional Court and 
tock no objection to what had been done on 
behalf of Mr. Sarkar, but waited and took 
the point on appeal when Mr. Sarkar again 
asked a fellow practitioner to present the 
necessary document. In all the circume 
stances of the case, I think that justice will 
be done if each side pays its own cos's both 
here and in theslower Appellate Court, 

Mr. P. K. Basu, for the Appellants. 

Mr. Irvine Jones, for the Respondents. 

Letters Patent Appeal, 

Dunkley, J.—This Letters Patent A ppeal, 
on a certificate granted by a Single 
Judge of this Court in Second Appeal No. 
119 of 1937, raises a point of great import- 
ance to the legal profession of this country. 
The appellants are the legal representatives 
of Ram Qopa), deceased, who brought'a suit 
in the Sub-Divisional Court of Mandalay 
against the defendants respondents. The 

(4) E L R (1936) W N 293, 
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‘suit was unsuccessful, and he appealed to 


the Assistant District Court of Mandalay. 
For the purpose of this appeal he engaged: . 
an Advocate named B. M. Sarkar, to whom’ 
he granted a power-of-attorney in the usual 
form. Mr. Sarkar drew up and signed the > 
Memorandum cf Appeal but it was pre- 
sented on his behalf by another Advocate, 
named Mr. Ganguli. When the appeal ulti- 
mately came on for hearing, on behalf of 
the respondents a preliminary objection wag 
taken that the Memorandum of Appeal had 
not been preperly presented and that-there- 
fore the appeal could not be entertained. 
The argument for the respondents was based 
on the provisions of O. ITI, r. 4, suber. (1), 
Civil Procedure Code, which says: 

“No Pleader shall act for any person in any 
Court, unless he has been appointed for the pur- 
pose by such person by a document in writing 
signed by syeh person or by his recognized agent 
or by some other person duly authorized by or 


under a power-of-attorney to make such appoint- 
ment.” 


The argument was that the presentation 
of the appeal amounted to ‘ acting” for the 
appellant, and that as the presentation was 
made by Mr. Ganguli, who had not been 
duly appointed to “act” for the appellant 
under O. III, r. 4 (1), the appeal must be 
dismissed. This argument found favour 
with the learned Assistant District - Judge, 
and the appeal was, therefore, dismissed. 
This decision has been upheld on second 
appeal. bat a certificate bas been granted 
for further appeal toa Bench. The learned 
Judge who heard the second appeal consi- 
dered that he was bound by the judgment 
in 4 Rang. 219 [In the matter of filing 
p wers by an Advocate or Pleader (1), 
and that, asin that case it was held that 
an Advocate “acts” when he files a Me- 
morandum of Appeal and therefore in 
all such cases a power-of attorney is 
necessary, the appeal was not presented in 
accordance with law to the Assistant Dis 
trict Court, and hence there was no proper 


. appeal before the Court. The second appeal 


was, therefore, dismissed. 


As presented by learned Couneel for the 
respondents before us, the point is that the 
previsions of O. IH, r. 4, contemplate fhat 
a Pleader either acts or pleads and has 
no other function, it being said that the 
origin of the distinction between acting and 
Pleading is the distinction between the 
functions of a solicitor anda Barrister in 
England. Itisthen urged that “to pleud” 
means to address the Court as,an Advocate 
on Behalf of either party, and therefore that 
all the other functiong of a Plefder must be 
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included within the verb “to act.” This 
argument may, on a very strict view, be*cor- 
rect; but I am unable to accede to the further 
argument that no delegation of the power 
to act is permitted under O. III, r. 4, ‘There 
is nothing in the terms of tke ruleto pro- 
hibit such delegation. The. judgment.in 4 
Rang. 249 [In the matter of filing 
owers by an Advocate or Pleader, ilh 
is distinguishable from the present 
case, because in that case the Memo- 
randum of Appeal was not only handed over 
to the Court by an Advocate who had no 
written authority but was signed by the 
same Advocate; and for the appellants it is 
not contended that another Pleader may 
sign a Memorandum of Appeal on behalf of 
the Pleader whe has been duly appointed 
under O. Il], r 4. So faras India (and 
Burma) are concerned, the classic defini- 
tions of the expression “to act,” as used 
in forensic parlance, are contained in 
In re Fuzzle Ali (5). and Kali Kumar Boy 
v. Nobin Chunder 16). In the earlier case 
Phear, J. saide (at p. $*): 

“I think that the word ‘act’ there means the 
doing of something as the’ agent of the principal 
party, which shall be recognized or taken notice of 


by the Court as the act of that principal; such for 
instance as filing a document.” 

In the case White, 
p. 580T 5 

“To act fora client in Court isto take on his behalf 
in the Coutt, or in the offices of the Court, the neces- 
sary steps that must betaken in the course of the 
litigation in order that lis case may be properly 
laid before the Court.” 


With the greatest respect, I am pre 
pared to adopt these delinitions; but, in 
my opinion, there is nothing in O. IU, 
x. 4, which prohib ts a Pleader from dele- 
gating scme of bis functions, and the 
Code plainly contemplates tbat certain 
functions of a ministerial nature may be 
delegated. A ministerial act, in relation 
to tlis matter, is an act which does not 
require tLe personal skill or attention cf 
the Pleader and which can be done with- 
out consideration of facts or circumstances. 
To hold otherwise would result in com- 
plete chaos in the administration of justice 
and would, within a short time, bring 
about a étate of affairs which would 
render it impcseible for the Courts of 
law to carry on their work. For, the pay- 
ment of court-fees, translation and copying 
fees and the like, merely ministerial acts 
are “acting,” just as much as the presenta- 

(3319 W R Or. 8. 

(6) 6 O 585; 7 O L R 562. 

*Page of 19 W.R. Or. [Ed.] ja 
e {Page of b G—[Hd] f 
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-tion of a plaint or memorandum of appeal 
is “acting”; and if the judgments of the 
Assistant District Court and this Court on 
second appeal are correct, the result would 
be that officers of the Courts could receive 
such payments only from the hands of the 
parties themselves cr their Pleaders duly 
appointed, obviously an impossible atate 
of affairs. It is conceded, and no doubt 
itis correct, that the drafting of a plaint 
or Memorandum of Appeal, or acts of the 
same nature, which can only be done 
upon consideration of facts and circum: 
stances, must be done by the duly ap- 
pointed Pleader, and therefore such 
dccumerts must be signed by him, and 
such acts cannot be done or such docu- 
ments cannot be signed on bis behalf by 
ano:ber Pleader. But the same consider: 
ation does not apply to acts which are 
merely mech.nical, such as handing over 
a bundle of paper. To such acts, in my 
opinion, the maxim qui facit per alium 
facit per se must be held to apply. and 
the presentation of the plaint or appeal 
must be taken to be that of the signatory 
thereto, although the actual handing 
over may be performed by a servant or 


: agent. 


In Maung Kyaw v. Maung Po Thaing (D, 
Parlett,J said : 

“Reference is made in the arguments to the prac- 
tice whereby, owing to the inability which Barristers 
share with other people to be in two plac:s at once, 
one Advocate gets another to represent him when his 
case is called. In the vast majority of instances 
when this occurs, the business is of a merely formal 
character, and it is for tha advantage and conveni- 
ence of all concerned, Court, Counsel and client, that 
this should be allowed.” 


Tbe learned Judge went on to say thit 
an Advocate could not without his client's 
consent, hand over the whola. conduct of 
the case to another Advocate. With this 
view, I respectfully concur. That such 
delegation is permissible is, to my mind, 
clear on the plain provisions of O IV, 
r. 1, which refers to the presentation of 
plaints, and O. XLI, r. 1, which refers to 
the presentation of appeals. Order IV, 
r. |, sub-rule (1), says that every suit 
shall be instituted by presenting a plaint 
tothe Court or such officer as it appoints 
in this behalf. There is nothing in the 
Rule to show that the presentation must 
be at a particular place or at a particular 
time or by a particulir person, so long as 
it is a presentation to the Oourt or to the 
officer appointed by the Oourt. Order XLI, 
r. l, sub-r. (1) is even more explicit. It 


(7) 3 Bur. L T 131; 8 Ind Oas, 958. 
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says i . < 

‘ivory appeal shall be preferred in the formof a 
memorandum signed ‘by the appellant or his Pleader 
and presented to the Oourt or to such officer as it 
appoints in this behalf.” 

The Rule lays down that the memoran- 
dum must be signed by the appellant or 
his Pleader, but it exoressly refrains from 
stating that it must be presented by the 
appellant or his Pleader. In Din Ram v. 
Hari. Das (P), and Settayya Padayachi v. 
Soundarathachi (9), it bas been held that 
a plaint or Memorandum of Appeal may be 
presented at any time or at any place. It 
follows as a necessary inference. from the 
wording of O. IV, r. 1 and O. XLI, r. 1, that 
it may be presented on behalf of the 
plaintiff or appellant, or his Pleader, by 
any person to whom tbis duty has been 
delegated. In Queen-Empress v, Karuppa 
Udayan (10, a Bench of the Madras High 
Court held that a presentation of an 
appeal petition by the clerk ofthe appel- 
lant’s Pleader is equivalent to a presenta- 
tion by the Pleader himself when the 
petition is signed by the Pleader and he 
is duly authorized. Although this was a 
criminal case, the same principle is appli- 
cable to civil cases. And in Muruga Chetty 
v. Rajasami (11), where the question of the 
delegation by a Pleater to his clerks of 
the duty of. paying on behalf of his client 
the various dues of the O urt was fully 
considered, it was not sngges ed that such 
delegation wasin itself improper. If these 
function: may be performed by the clerks 
of Pleaders, it would indeed he strange to 
hold. that they cannot be perforned by 
one Pleader on behalf of another. : 

Ia my opinion, when a plaint or memc- 
randum of appeal has bean drawn up and 
sigaed by a Pleader 
uoder O. il, r. 4, there is nothing 
contrary to the provisions, or the inten: 
tion, or the spirit of that Rule in the 
mechanical act of handing over the papers 
tothe Court, or the officer apprinted, being 
performed by a clerk or another Pleader, 
to whom the duty of performing that 
act has been delegated by the duly 
authorized Pleader. This appeal emust 
therefore be allowed, and the judgments 
and decree of the Assistant District Court 
of Mandalay on first appeal and of this 
Court on second appeal must be set aside, 


(10) 20 M 87; 2 Weir 470, 
(11) 22M L J 284; 14 Ind. Cas 823; (1912) M WN 
332; 11M L T 280. 
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and the first appeal must be remanded’ 
to the Assistant District Court of Mandalay 
for disposal on the merits. As the first 
appeal was dismissed on a preliminary 
point, the appellants are entitled under 
8.13, Court Fees Act, to a refund of the 
court fees paid on the memorandaof second 
appeal and of this Letters Patent Appeal. 
The costs of the second Appeal, Advocate's 
fee two gold mohurs. and of this 
Letters Paten: Appeal, Advocate’s fee three » 
gold mohurs, will be costs in the first appeal ` 
before the Assistant District Court. 

Roberts, C. J—I agree and have 
nothing to add. 


D. . Appeal allowed. 


MADRAS HIGH COURT 
Civil Appeal No. 182 of 1932 
November 12, 1937 
Leaon, O. J. AND Manuavan Nair, J. 
PUTHIYA VEETTIL MOIDEEN’S son - 
AHAMMU— APPELLANT 
; versus 
PATIYATH AYIDROSS HAJI’s son KUNHU 
MUHAMMAD HAJI anpotames-— 
: RESPONDENTS 
Limitation Act (IX. of 1903), Sch. I. Art. 132— 
Hypothecation instalment bond with defaulting 
clause —Mortgagee waiving his right on default 
Limitation under Art. 132, if runs from date of 
default— Interest if can be allowed io mortgagee on 
principal amount. ia 
rt, 


The limitation under 75, Limitation Act, 


.is three years fron the date of thse default, unless 


the payee or pledgee waives the benefit of the 
provision. The omission to include in Art. 132, a 
provision similar to the one in Art.75, does not operate 
to prevent a plea of waiver being set up by the mort- 
gagee. On default the amount becomes due only ifthe , 
mortgagee exercised the option to call in the amount 
and not ifhe waived that right. The mortgage 
money under the hypothecation bond with a de- 
faulting clause, does not ‘become due’ within the 
meaning of Art. 132, Limitation Act, until both the 
mortgagor's right to redeem and the mortgagee's 
right to enforce his security have accrued. This 
would, of course, also be the position if the mort- 
gagea exercised the option reservei to him, .Hence 
where the mortgagee waives such right, the limita- 
tion does not run from the date when the instal- 
ment is first defaulted. The mortgagee, however, 
will, under such circumstances be entitled to charge 
interest only on the instalment which i» not paid 
and not upon the basis that the whole amount of 
principal became due on default ofinstalment, Lasa 
Din v. Gulab Kunwar :2), followed. [p. 751, col, 2.] 

C. A. against the decree of the Sub Judge, 
South Malabar at Calicut, in O. 8. No, 41 
of 1929. 

The Advocate-General and Mr. K. Sub- 
ramaniam, for the Appellant. , Í 

Messrs, B. Sitarama Rao and B. ,Pocker, 
for the Respondents. : 
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Leach, C. J.—The appellant as 
defendant No. 1 in the trial Court. The 
suit was to enforce a hypothecation bond 
dated June 5, 1912, which was executed 
by the father of the appellant, a Sunni 
Muhammadan, in favour of respondents 
Nos. 2 to 9. The bond was assigned to 
respondent No. 1,who was the plaintiff in the 
suit, on July 19, 1928 The principal sum 
due under tke mortgage was Rs. 5,000 
which was re-payable in 15 annual instal- 
ments of Rs. 375. ‘The first of the 
instalments fell due in the year 1913 and tke 
last in 1927. The appellant’s father died 
soon after the mortgage bond had been 
executed, but the instalments for the years 


1918, 1914, 1915, and 1916 were paid 
regularly on behalf of his heirs. On 
September 17, 1917, the estate cf the 


appellant's father was partitioned amongst 
his heirs und appellant No. 1 was made 
responsible for discharging the debt 
under the hypothecation bond. No question 
arises as to the validity of the partition 
or of tbe libility of the appellant 
under the bond. The instalment due for 
the year 1917 was not paid It was not 
paid for the year 1918 and defavlt was 
made also in respect cf the yerr 1919. 
On May 8, 1919, the unele of the appellant, 
purporting to act as the guardian of the 
appellant, made up an account of what was 
due under tbe hypotLccation bond for 
these three years and set off agai:st the 
amount a sum of Rs. 900, wlich was due 
to the appellant by ths mortgagees in 
ancther trans:ction. This left Rs. 136-7-0 
as the amount due to the mortgagees in 
respect cf the instalments for these three 
years This sum of Rs. 13€-7-0 was sent to 
the representatives of the mortgagees by 
letter and was received by them on May 24, 
1919. The mortgagees accepted payment 
of this money, but on July 2, 1920, they 
purported to assign the mortgage - to one 
Krishnan Nambudripad on the basis that 
a default had occurred in 1917 and that 
the amount due was the mortgage debt 
less the instalments paid in respect of the 
years 1913 1914, 1915 and 1916. 

There appéars to have been some question 
as to the validity of this assignment, and on 
September 19, 192,.a fresh assignment was 
executed by the mortgagees, the assignee in 
this instance being respondent No. 1. To 
this deed Krishnan Nambudripad was a 
party. In the’ assignment to respondent 
No 1, the moytgagees gave credit for the 
sum of Rs. 136-70 received by them*on 
May 24, 1919,"and regarded the instalments 
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for the years 1917, 1918 and 1919 as having 
also been paid. ‘Tne present suit was filed 
on October 7, 1929, by respondent No. 1, 
who gave credit for the Rs. 900, which 
was due to the appellant in 1919, and 
shewn in the accounts submitted to the 
mortgagees in that year and also gave him 
credit fcr the sum of Rs. 136 7-0, which 
was received by the mortgagees on May 24, 
1919. The appellant defended the suit on 
the ground that the mortgage debt was 
time-barred. The learned trial Judge, how- 
ever held that, it was intime. He based 
his finding on the fact that.there had been 
a written acknowledgment of the debt in 
1919 by the de facto guardian of the appel- 
lant This written acknowledgment was 
the letter written by the appellant's uncle 
forwarding the sum of Rs. 13670. It ig 
clear that the learned Judge tere erred. 
Under Muhammadan Law, a de facto 
guardian has no right to bind his ward 
and this was frankly conceded by the 
learned Advocate for respondent No. l. 

The learned Advocate-General s pported 
the appeal on another ground. He said 
that under the terms of the deed the 
whole of the mortgage debt became due 
on default in payment of the first instal- 
ment. The first defau't Lere took place 
cn Way 12, 19!7, and as the suit was n.t 
filed until 1929, it was, he said, out of 
time. In support of this argiment ha 
referred us.to tLe wording of Aris 75 
and 132, Limitation Act Article 75 refers 
to a promissory note or a bend payable 
by instalments Toe limitation here jg 
three years from the date of the default 
unless the payee or pledgee waives the 
benefit of the provisi.n. Under Art. 132 
the period of limitation in respect of a mort- 
gage bond is twelve years fr-m the time 
the money becomes due. No mention is 
made here of waiver. The question, whether 
the omission to include in Art. 132 a provision 
similar to the one in Art. 75 operates to pre- 
vent a plea cf waiver being set up, has been 
the subject of considerable discussion in 
the High Courts in India, but the matter 
bas now been set at rest by the decisions of 
the Privy Council in Rancham v. Ansar 
Hussain (1) and Lasa Din v. Gulab Kunwar 
(2). In the first of these cases, their 

(1) 53 I A 157; 99 Ind. Cas. 650; AIR 1996 PQ 
85; 48 A 457; 21 A LJ 736; (1926) M W N 520; 94 L 
W 241; 310 WN 324(PO). 

(2) 59 TA 376; 138 Ind. Oas. 779; AI R1932 PO 
207; 7 Luck. 442; 9 O W N 638; Ind. Rul, (1932) 
P O 251; 63M L J 187; (1932) M W N 912,360 W 


N 1017; 36 L W 246; 56 O L J 237; 1932) AL J 
913; 34 Bom, L R 1600 PO). 
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Lordships discussed the question whether 
the default in the payment of an instal- 
ment set the law of limitation in motion 
for the benefit of the mortgagee, but as 
a decision was nct necessary in that case, 
the matter was left open for the time 
being. The question arose again in 
Lasa Din v. Gulab Kunwar (2), and was 
there decided. At p. 3814, Sir George 
Lowndes who delivered the judgment of 
their Lordships observed: 

“There can be no doubt that, as pointed out by 
Lord Blanesburgh, in Pancham v. Ansar Hussain (1), 
a proviso of this nature is inserted in a mortgage 
deed ‘exclusively for the benefit of the mertgagees,’ 
and that it purports to give them an option either 
to enforce their security at once, or, if the 
security is ample to stand by their investment, for 
the full term of the mortg3ge. Ii on the default 
of the mortgagor—in other words, by the breach 
of his contract—the mortgage money becomes 
immediately ‘due’, it is clear that the intention of 
the parties is defeated, and that what was agreed 
to by them as an option in the mortgagees is, 
in effect, converted into an option in the mortgagor, 
For if the latter, after the deed has been duly 
executed and registered, finds that he can make a 
better bargain elsewhere, he has only to break 
his contract by refusing to pay the interest, and 
eo instanti, as Lord Blanesburgh says, he is 
entitled to redeem. If the principal money is 
‘due’ and the stipulated term hes gone ont of the 
contract, it follows, in their ‘Lordships’ opinion, 
that the mortgagor can claim to re-pay it, as was 
recognized by Wazir Hassan, J. in his judgment 
in the Chief Court. Their Lordships think that 
this is an impossible result. They are not prepared 
to huld that the mortgagor could in this way take 
advantage of his own default: they do not think 
that upon such default. he would have the right 
to redeem, and in their opinion the mortgage 
money does not “become due’ within the meaning of 
Art. 132, Limitation Act, until both the mortgagor's 
right to redeem andthe morigagee's right to enforce 
his security have acerued. This would, of course, 
also be the position if the mortgagee exercised the 
option reserved to him ™ 

lo the present case the mortgagees 
accepted the payment of the Rs. 136-7-0 
tendered to them in 1919 and gave credit for 
the Rs, 900 due by them to the appellant on 
another account. Tt is obvious that in 89 
doing they had waived their right of enforce- 
ing the default *clause in the hypothecation 
bond. That right having been waived, 
limitation did not ran, and this being so, 
the suit was iiled within the period *aliowed 
by law. The judgment of the learned trial 
Judge will, therefore, stand. The learned 
Advocate-General has pointed out that the 
plaint does not give credit for the amount 
paid in respect of the 1919 instalment and 
that the sum claimed as being due under 
the hypothecation bond is worked out on 
the basis that the whole amount became 
due in 1919. The mortgagees did not 

*Pageof 59 I, A [Hd] ` 
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exervise their right under the bond of 
calling in the amount and consequently are 
not entitled to caleulate interest on the 
basis that the amount of the principal sum 
became due in 1919. They are, however, 
entitled to charge interest on each instal- 
ment which was not paid. The learned 
Advocate for the respondent acceptsthis as 
being correct. The interest on the instalments 
will, therefore, be calculated from the dates 
on which the instalments fell due up to 
the date fixed for payment in the preliminary 
decree and theinterest will be at the contract 
rate. The period allowed for redemption 
will be six months from to-day. After the 
date for redempticn has passed, the decretal 
amcunt will carry interest at six per cent, 
The learned Advocates sav that they will 
submit an agreed statement of what is 
due undef the mortgage on this basis. 
Respondent No. 1 is en'itled to his costs in 
the appeal. 


N. 8. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Suit No. 858 of 1937 

December 22, 1937 

PANCKRIDOR. J. 
KAMAL CH. CHUNVER-—PLsINTIPp 
versus 
Srimati SUSHILABALA DASSEE AND 
oTHERS— DEFENDANTA 

Transfer of Property Act (IV of 1882), s. 6 (d), 
(dd)—Transfer by Hindu widow during her life, of 
property given to her in lieu of maintenance— 
Validity—Hindu Law—Widow—Deed of release 
conveying undivided share in property to widow in 
lieu of her paying certain sum to transferor —Money 
made charge on property—Deed giving full power 
to herto raise money by mortgaging her share in 
property—Her power to raise larger amount on 
security of her life-estate—Mortgage—Parties—Prior 
incumbrancers—Ctvil Procedure Code (Act V of 1908), 
0. I, r.3—Surety—Liability of principal and co- 
aurety--Surety paying in exzess of his share—Suit 
against co-surety and principal debtor under O. T, 
r. 3, if maintainable—Security conveyed to plaintiff 
—Surety by mortgagee remaining unrealized—Liabi- 
lity of co-surety,tf affected. 

The statutory non-transferability enacted by s. 6 
(d), (dd), Transfer of Property Act, is based on the 
impossibility of transfer inherent in the nature of 
the right sought to be transferred, and not on 
notions of public policy. 

Section 6 (d) and (dd), have no application to the 
transfer by a Hindu widow during her lifetime, of 
property given to her in lieu of maintenance, It is 
not a transfer of her right to maintenance such 
transfer is valid. Dhup Nath v. Ram Charitra (1), 
followed. [p. 575, col, l] r 

To a suit on mortgage, prior incumbrancers are 
not wecessary parties. $ 

Where an undivided share in the family property 
has been conveyed toa Hindu widows for her life 
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under a deed of release in lieu of her paying a cer- 
tain sum to the transferors which is to bea clfarge 
on the property conveyed, with full power to raise 
that amount by mortgage of her share, sheis not 
prohibited from raising a larger sum on the secu- 
rity of her life-estate, though it is the intention 
of the parties to the release deed that she should 
be able to effect a mortgage for the amount payable 
binding on the reversioners. 

Where a surety under a deed of mortgage has paid 
in excess of his share, he can bring a suit for the 
amount paid against the principal debtor and the 
co-surety under O, I, r. 3, Civil Procedure Code. 
All that the co-surety ie entitled to claim is that he 
shall share proportionately in the proceeds of the 
security when it is realized. He is notin a posi- 
tion to insist that his liability is to be postponed 
until the security is realized and its extent ascer- 
tained on the ground that the property which 
has been conveyed to the plaintiff surety by 
the mortgagee on his paying the mortgag- 
amount, under the mortgage-deed is unrealiz- 
ed Atkins v. Arcedeckne (2) and Steel v. Dizon 
(3:, referred to. 

Mr. A. N. Chowdhuri, for the Pleintiff. 

Messrs. H. D. Bose, W. W. K. Page and 
D. N. Sen, for the Defendants, 


Judgment.—This suit is brought on an 
indenture of mortgage, dated September 17, 
1930. The traneacticns which have preced- 
ed the suit are somewhat involved, and 
must be set out iu detail if the issues 
before the Court are to be understood. 
The plaintif aad the defendant, Nirmal 
Chunder Chunder, are the sons of Raj 
Chunder Chunder, who died intestate on 
July 5, 1915, and the defandant, Sushilabala 
is Raj Chunder’s widow. Raj Chunder was 
the son of Ganesh Chunder Chunder, who 
was fcr many yeais a highly respected 
attorney of this Court. Ganesh died on 
July 4, 1914, and his will was subsequently 
proved, Part of his estate consisted of 
Nos. 23 and 24, Wellington Street, the 
premises which are part of the subject- 
matter of the mortgage in suit. At the 
date of that mortgage a number of transace 
tions had been effected, the result of which 
was that, subject to a charge for the 
worship of certain family deities, one 
undivided half of the premises was the 
property of the defendant, Nirmal absolutely, 
and as regards the other half, the defendant 


Sushilabala had a life-interest, the 
reversioners* being the heirs of the defen- 
dant Nirmal. 


Of the transactions to which I have 
referred, only one requires detailed examina- 
tion. That transaction is embodied in 
a deed of release of November 24, 1928, 
the parties to which were the plaintiff, the 
defendant Nirmal, and the defendant 
Sushilabala, The deed inter alia recites 
that the defendant, Sushilabala as a 
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Hindu mother claims d 6ne-third share 
of the estate of Raj Ohunder upon parti- 
tion thereof between the defendant Nirmal 
and the plaintiff, and that she has, in 
lien of all her claims of every nature as 
a Hindu widow aod Hinda mother, agreed 
to accept a sum of Rs. 300 per month 
to be paid by the defendant Nirmal, the 
right to occupy a certain house at Benares, 
and an undivided half-share in the morte 
gaged premises Nos, 23 and 24, Wellington 
Street, to be held by her for life and 
with reversion to the heirs of Nirmal. 
The deed also recites that the defendant 
Sushilabala has agreed to relieve the 
estate of Raj Chunder from all her 
claims including inter alia claims for 
residence and maintenance in arrears or 
to become due, and to pay the plaintiff a 
sum of Rs. 25,000. 

The operative part of the deed conforms to 
the recitals, that is tosay the plaintiff conveys 
his undivided share in the premises to the 
defendant Snshilabala for her life with 
reversion up-0 her death to the heirs of the 
defendant Nirmal Later on the defendant 
Susnilabala covenants with the plaintiff to 
pay him Rs 25,000 within one year, that 
sum being charged on the property cone 
vejed until payment. At the end of the 
deed there is a clause whereby it is agreed 
that the defendant Sushilabala shall have 
full power and authority to raise a sum of 
Rs. 25,000 only on the mortgage of her 
undivided half share in the premises. The 
next transaction to be considered is the 
mortgage of September 17, 1930. The 
parties to the deed are the defendants 
Nirmal and Sushilabala called the morte 
gagors, the plaintiff and the defendant Bcse, 
called the sureties, and the mortgegees, two 
ladies named Siddeseswari and Provabati, 
The mortgaged premises are Nos, 23 and 24, 
Wellinton Street, and No. 157, Cotton Street, 
but the present dispute is concerned only 
with Wellington Street. There are recitals 
to the effect that the sum of Rs. 25,000 due 
to the plaintiff in terms of the deed of 
the release has not been paid, and that 
the defegdant Sushilabala has not effected: 
any mortgage under the power reserved 
to her in that behalf, and also that the- 
plaintiff has agreed to postpone the charge 
created in his favour by the deed of 
release. In the operative part, the mort- 
gagors and sureties jointly and severally- 
covenant to pay the sum advanced: 
(Rs. 60,000) on September 17, 1930, with. 
interest at 7} per cent, There is an. 
important proviso whereby itis agreed that, . 


s” 


574 


although as between the mortgagors and the 
Bureties, ‘Le sureties are only sureties for 
the mortgagors, yet as between the sureties 
and the mortgagees, the sureties shall be 
ccnsidered as principal debtcrs. By cls. 1 
to 9 it is provided that the mortgagees 
shall upon payment to them by the sureties 
or either of them, of the sum due whenever 
called on to do so, assign or transfer the 
mortgage security to the surety or sureties. 
The deed conclndes with a covenant whereby 
the suraty, the defendant Bose, covenants 
with the morgagees ihat he will not so 
long as the mortgage moneys thereby 
secured remain unsatisfied or are (not ?) 
assigned to sureties deal with or ussign a 
decree for Rs. 84,513-11-10, of which he 
is the holder, and that Le will apply and 
appropriate all moneys realized hy him by 
virtue of tha decree towards payment of 
the mortgagees’ dues, and to the extent 
of the payment so made, he shall ke 
subrogated to the position of the mortgagozs. 
The mortgage debt was not paid on the 
due date, and on August 24, 1936, one of 
the two mortgagees and the representatives 
of the other brought a Suit. No. 1567 of 1936) 
on the c_venant bore pay contained in the 
mortgage against the morfgagors and the 
sureties leave being given under O. IJ,r. 2, 
Civil Procedure Cude, to the plainulf to 
reserve their remedies against the mort- 
gaged premises The suit was no: contested, 
and on January 5, 1937, it was decreed 
jointly and severally against the mort- 
gegors and sureties for Rs. J,05,442-13-0 
with interest aud costs. On April 29, 1937, 
the plaintiff in tbis suit paid to the 
decree holders in Suit No. 1567 of 1936 
Rs. 1,0/,161, the amount then due on the 
decree, and by a deed cf that date the decree- 
holders granted, transferred, conveyed 
and assigned without recourse to the plaintiff 
the premises Nos. 23 and 24, Wellington 
Street, and No. 157, Cotton Street, together 
with all sums secured thereon by virtue 
of the mortgage of September 17, 1930 and 
all the right, title and interest of the 
mortgagees secured thereby and the full 
benefit and advantages of the covenants 
therein. ° 
- The present suitewas instituted on May 28, 
4937. The plaintiff as against the defen- 
Gants Nirmal and Sushilabala asks for a 
decree for Rs. 1,0',151, and for a decree in 
Forms 5 and 5-A of Appendix D in Sch. I 
of the Code in respect of the mortgaged 
premise’. The plaintiff has also made his 
co-surety, Anath Nath Bose,a defendant, 
and asks for a decree against him for 
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Rs. 53,580-8-0 as contribution. There isan 
allagation in the plaint that the defendant 
Bose has realized Rs, 18,958-15+0 of the 
money due under the decree in his fav ur, 
and that, in breach of the covenant in 
the mortgage-deed, he has neglected to 
apply the same in discharga of the mort- 
gage debt. There isa claim for damages 
on this account which, however, has not 
been pressed. Finally, an injunction is 
asked for against the defendant Bose in 
terms of the covenant. The defendant 
Nirmal has not entered appearance, and 
toe service of the writ and the facts con- 
stituting the causes of action against him 
have been formally proved. There will 
accordingly be a decree against him in 
terms of para. 1 of the prayer to the plaint, 
and also in terms of para.2in Form 9-4, 
the sum due being declared to be 
Rs. 1,07,Fr61. I have dealt with the issues 
raised by the written statemeot cf the 
defendant Sushilabala iu a short judgment 
delivered during tte hearing. On the plead- 
inga, Í think, that the only issues that arise 
are tbe power cf Sushila to mortgage for 
more than Rs. 23,000 ani the question 
whether the deities in whose favour the 
Weliington Street property is charged are 
necessary parties. However, [ allowed Mr. 
Buse to raise the issue of his client's 
capacity in somewhat wider terms and the 
following issue was framed: “Did Sushila- 
bala obtain half of tte mortgaged premises 
in lieu of maintenance and residence as a 
Hindu mother? If so, were the premises 
transferable in law, and is the mortgage by 
her valid"? ; 

For the proposition that Sushilabala was 
incapable of mortgaging her interest, Mr. 
Bose relies on s 6 (dd), Transfer of 
Property Act: 

“A right to future maintenance, in whatsoever 


manner arising, secured or determined, cannot be 
transferred.” 


This clause was addedto the Transfer 
of Property Act by the Amending Act of 
1929. The preceding cl. (d) has always 
been part of the Act: 

“An interest in property restricted in its enjoy- 
ment tothe owner personally cannot be transferred 


by him, e 

The short answer appears to be that 
what Sushilabala purported to mortgage 
was not a right to future maintenance but 
a life-interest in immovable property. Her 
position is, in my judgment, far from logical, 
because she admits that the deed of release 
whereby she obtained the life-interést in 
consideration of the release of her rights of 
residence and maintenance is-valid, and gt 
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the same time argues that the life-ingerest 
thus acquired is not transferable. I con- 
ceive that the statutory non-transferability 
enacted by s. 6(d) and ‘dd)is based on 
the impessibility of transfer inherent in 
the nature of the right sought to be trans- 
ferred, and not on notions of public policy. 
Apart from authority, I should have had 
no difficulty in helding that s. 6 (d) and 
(dd) have no application to the circum: 
stances of this case, There is, however, 
‘direct anthority to support this view. Tn 
Dhup Nath v. Ram Charitra (1) it was 
held that where property had been given 
to a Hindu widow in lieu of maintenance, 
the transfer of the property during her life 
was not a transfer of the right to main- 
tenance and was valid. It is true that the 
‘transfer in that case was prior to the 
amendment of 1929, but as the Corrt held 
that a ‘right to maintenance was 
covered by s. 6 (d), the decision appears to 
be relevant. Alternatively it is suggested 
that if the ineumbrarce created by Sushila- 
bala is valid atall, it is only valid up to 
Rs. 25,000 

The dzed of release, however, does not 
purport to restrict her power of disposal, 
and I cannot construe the specific power 
to raise Rs 25,000 on mortgage as by 
implication prohibiting her from raising a 
larger sum on the security of her life-estate. 
I am inclined to agree with Mr. Chaudhuri 
that it was the intention of the parties 
that Subhilabala should be able to effect a 
mortgage for Rs. 25,000 binding on the 
reversioners. Wheiher the deed effectively 
carries, out that intention is not a matter 
with which I am concerned, As regards 
the deities, it is now admittéd that as prior 
‘incumbrancers they are not necessary par- 
ties to this suit. These considerations 
dispose of the various points raised by 
Sushilabala’s defence and it follows that 
the decree as against her will bein the 
‘same terms as against the defendant 
Nirmal, costs as against both being as 
provided by the deed. Mr. Page for Anath 
Nath Bcse, the plaintifi’s co-surety, admits 
that his client is liable to contribute, but 
he argues ‘that he has been improperly 
joined in this suit which should be dismiss- 
ed as against him, and be allowed to 
proceed only against the other defendants. 
The issues were formally raised by Mr. 
Page in the following form: “1. Is the suit 
as framed maintainable against the defen- 
dant Bose, or is it as against him bad for 

(1) 54 A 366; 143 Ind, Oas. 65; A IR 1982 All. 
608; Ind. Rul. (1033) All. 176, 
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misjoinder of parties and for êdusès of ac- 
tion? 2. Does the plaint disclose any cause 
of action against this defendant ?” 

As regards the law, generally, the parties 
concede that a security held by one co. 
surety must be brought into hotchpot, or 
in other words that all co-sureties are 
entitled to the benefit of asecurily held by 
one of them: Atkins v. Arcedeckne (2) and 
Steel v. Dixon (3). I have no doubt that 
this equitable principle is applicable to 
India though it is not specifically Tecog- 
nized by s. 143, Contract Act, which deals 
with the liability of co-sureties to contri- 
bute. In England it is nuw well settled 
that in a suit for contribution, the princi- 
pal debtor is a proper party. This proposi- 
tion is formulated at p. 229 of Rowlatt on 
Principal and Surety, Ede. 2, as follows: 

“Undoubtedly the proper course except in the 
simplest cases is for the surety or sureties who 
have paid in excess of their share, to sue principal 
and co-sureties together “in the Chencery Division 
and have the rights of all worked out on one 
enquiry. 

Two questions appear to me to arise: 
first: “Isa suit ofthe character deserjbed 
maintainable in India having tegard to the 
provisions of the Code ?’ Secondly, “Is the 
situation different where, as in this case, 
the plaintiff is endeavouring to realize his 
security in the same suit?" 

As regards the first question 1 think 
this suit falls within O. I, r. 3 of the 
Code. The plaintiff's right to relief against 
the several defendants: arises from the. 
transaction embodied in the mortgage deed: 
of assignment. If separate suits were 
brought, the plaintiff would have to allege 
and prove a number of common facts in 
both of them before he could obtain relief. 
He would certainly have to prove execu- 
tion of the mertgage deed and the payment 
of the decree obtained on the personal 
covenant. It has not been contended that 
the provisions of O, II, rr. 4 and 5 apply 
to the suit. I do not see how the plaintiff's 
right to institute the suit cam be cartailed 
owing to the fact tbat his security is as 
yet unrealized. What gives him his right 
to call ypon his co-surety to contribute ig 
that he has paid the,creditor the sum 
owing by the principal debtor, and the 
period of limitation runs from the date of 
such payment. All that the co-surety is 
entitled to claim is that he shall share 
proportionately in the proceeds of the seen- 
rity when it is realized. He is wot in a 

(2) (1883) 17 Oh. D 709; 53L J Oh, 10248 L T 


3) (1881) 17 Oh. D 825; 50 L J Oh. 591; 45L . 
ə Re Ken ; T 142; 
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pcsition to insist that his liability is to be 
postponed until the security is realized and 
its extent ascertained. 

In these circumstances I hold that the 
plaintiff must have a decree against the 
defendant Bose for Rs, 53,580-8-0 with 
costs. The decrees wil], howevir, contain a 
provision that all sum3 realized in the suit 
from the other defendants or by sale of 
tke mortgaged properties will be held by 
the Oourt subject to the equities in favour 
of the defendant Bose as the plaintiffs’ co- 
surety, and will only be paid out to the 
plaintiff upon notice to the defendant Bose. 
Liberty to applv. Theclaim for damages 
against the defendant Bose is not pressed, 
but Ithink the plaintiff as assignee is en- 
titled to the benefit of the covenant by Bose 
regarding the decree he holds and there 
will accordingly be an injunction in terms 
of para. 5 of the prayer to the plaint. 


D. Suit decreed. 


——— 


MADRAS HIGH COURT 
Criminal Revision Case No. 28 and 
Petition No. 28 of 1938 
July 27, 1938 
Panpeane Row, J. 
PALANIAPPA THEVAN AND OTHERS— 
PRTITIONERS 
versus 
KARUPPA GOUNDEN—Rasponpent. 


Criminal _ trial—Commitment— Dacoity case— 
Magistrate discharging accused after ‘preliminary 
enquiry and after considering all evidence—Sessions 
Judge not specifically finding prima facie case 
but taking different view—His order of commitment 

eld improper. 

, The Miapistrate discharged the accused in a 
dacoity case after holding a preliminary enquiry in 
the case. The Magistrate gave perfectly adequate 
reasons in support of his conclusion that no prima 
facie case had been made out against the accused. 
Tn fact he went to the length of saying that most 
of the important prosecution witnesses were totally 
unworthy of credit and that the prosecution evidence 
was onthe face of it absolutely incredible, It was 
impossible tosaf that the Magistrate acted im- 
properly in assessing the evidence that was put 
before him. The Sessions Judge's opinion about 
the evidence was different from that of the Magis- 
trate. He had not specifically found that*there was 
prima facie evidence ef the commission of an offence 
exclusively triable by a Court of Session: | 

Held, that the Sessions Judge in ordering the 
accused to be committed for trial for ,dacoity, acted 
improperly in committing the accused for trial to the 
Court of Session. 


Cr. R, Case from an order of the Court of 
the Sessions Judge,3 Coimbatore Division, 
dated December 11, 1937. 

Messrs. K. S. Jayarama 


Lre Iyer and G. 
Natarajan, for the Petitioner. 
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Mg. A, S. Sivakaminathan, for, the Res- 
pondent. 

The Public Prosecutor, for the Crown. 

Order.—This is a case in which the 
petitioners, eight in number, have been 
ordered by the Sessions Judge of Coimba- 
tore to be committed for trial for dacoity 
after they had been discharged by the 
Sub-Magistrate who held the preliminary 
enquiry in the case. The learned Sub- 
Magistrate gave perfectly adequate reasohs 
in support of his conclusion that no prima 
facie case has been made out against the 
accused. In fact, he went to the length of 
saying that most of the important prosecu- 
tion witnesses were totally unworthy of 
credit and that the prosecution e:idence 
was on the face of it absolutely incredible. 
These are the observations made by a judi- 
cial tribunal 
and they are, therefore, entitled to special 
weight. The learned Sessions Judge does 
not appear to have given that weight to 
these observations of the Magistrate who 
heard the evidence. It is impossible to say 
that the Magistrate acted improperly in 
assessing the evidence that was put before 
him and that the order of discharge made 
by him which fcllowed as a matter of 
course from the opinion which he formed 
of the evidence in the prosecution case was 
improper. Looking at the case frcm the 
standpoint of probabilities, it seems to me 
that the learned Sub-Mayistrate is more 
likely to-have been correct in his view of 
the occurrence than the learned Sessions 
Judge. ` I find it difficult to believe that the 


‘delivery on March 27, which is relied upon 
.by the prosecution and which is, in fact, the 


foundation of the prosecution case was a 
real delivery in view of the circumstances 
elicited in the evidence. Once it is found 
that the prosecution party, that is to say, 
P. Ws. Nos. 1 and 2, never got possession 
of the land, jt follows there could have 
been no offence committed at all and a for 
tiori no offence of dacoity. The foundation 
for the case is possession of the land from 
which the crop is said to have been removed. 
If, as the Magistrate found, possessicn of the 
land was all the time with the tenants of 
accused Nos, 3 and 4, namely accused Nos. 6 
and 8, then the whole story of the alleged 
dacoity can be dismissed as baseless and it 
is on this. point thal the learned Sub-Magis- 
trate’s view commends itself to me more 
than the view of the learned Sessions Judge. 

Apart from the preference that’ I have 
expressed above, I am satisfied that it is 
not possible to say*in this ease that the 


which heard the evidence . 
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discharge order of the Magistrate was im: 
proper though the Sessions Judge's opinion 
about the evidence is different from that 
of the Magistrate. It might be added that 
the learned Sessions Judge has not specifi- 
cally found that there is prima facie evi- 
dence of the commission of an offence 
exclusively triable by a Court of Session in 
this case. The description of the occurrence 
given in the evidence does not necessarily 
show that the threats that were offered to 
P. W. No. 2 were threats offered with the 
object of enabling the property or crop to 
be removed. This, however, is a compara 
tively minor point. So.far as the substance 
of the case is concerned, the present case is 
one of aclass which often comes up to the 
Courts but almost always ends in failure, 
that is to say, cases in which as,the result 
of a civil dispute cne party or the other 
makes a criminal case out of it by trump- 
ing up charges of theft or dacoity. Obvi- 
ously in such cases, as in the present case, 
the essential element of dishonesty is 
absent and this important point appears to 
have escaped the attention of the learned 
Sessions Judge when he came tothe con- 
clusion that there should be a committal 
of this case to the Sessions. The value of 
the property that is said to have been 
removed, the claim of right that was made 


at the time, and the status of the alleged’ 


offenders, all these would make it very 
difficult for any Tribunal to say that there 
was dishonesty behind the removal of the 
crop. [a these circumsances, I am of opi- 
nion that the interests of justice will not be 
served by a committal of these petitioners 
to the Sessions for trial ; on the other hand 
such committal would be a waste of judicial 
time besides being a source of worry and 
expense to the petitioners. The petition 
is, therefore, allowed aud the crder of the 
learned Sessions Judge directing committal 
is set aside. 

ND, Petition allowed. 


NAGPUR HIGH COURT 
Criminal Revision No. 175 of 1938 
July 11, 193% 

GRILLE, O. J. 
VITHOO—Acousmp—APPLIOANT 
versus 

*. EMPEROR—Opposire Party 
Crimingl Procedure Code (Act V of 1898), ss. 537 
(a), 195, 476, 368, 476-B—Irregularity in complain? by 
one Court to another, if curable—Petition that Court 


e should lay complaint, refused — Court, if can sub- 


gequently grant tt—Person against whom complaint ts 
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made not availing of remedies open to him to get 
order set aside before trial — Whether can contend 
after trial that Court had no jurisdiction to make 
complaint—Verification that deposition has been read 
over to witness must be signed by presiding officer of 
Court— Appellate Court, if can remand case under 
s. 476-B to lower Court for purpose of filing com- 
plaint 

Although it.is no longer possible to apply the pro- 
visions of s. 537 in the case of want of sanction requir- 
ed by s.195 of the Criminal Procedure Code, an 
irregularity in a complaint made by one Oourt to 
another is curable under sub-s. (a), since a com- 
plaint made by a Court is, for the purposes of 8. 537 of 
the Oriminal Procedure Uode, in no wise different 
from a complaint made by a private individual. 
Ak a v. Emperor (6), commented upon, [p. 579, 
col, 1. 

Whatever the powers of an Appellate Court are to 
remand a case when an appeal has been filed before it 
under s. 476-B of the Criminal Procedure Gode, the 
powers of a Uourt to lay a complaint in respect of 
an offence committed before it remain unimpaired. 
A Ooutt, after having declined to accede to a petition 
that it should lay a complaint, is not debarred from 
laying one suo motu if, on a farther consideration, it 
finds, whether such conclusion is reached on a further 
study ofthe facts or on an elucidation by a higher 
tribunal, that there is really a case for making a 
complaint. |p. 574, col, 2.] 

[Case-law discussed.] 

Where a person against whom a complaint under 
s. 476, Oriminal Procedure Uode, is made, failed to 
avail himself of the remedies which were open to him 
before his trial began, he is not entitled, when once 
the Magistrate has tried the case, to argue that the 
complaint was nut a validcomplaint and that there 
was a lack of jurisdiction by reason of the incompe- 
tence of the Judge to make it. Kunjo Chowdhury v. 
Emperor (1) and Jabbar Ali v. Emperor (10), relied 
on. [p. £80, col. 2.) i 

The essential feature in verifying that a deposition 
has been read over and interpreted to a witness is 
the cortiticate signed by the presiding officer of the 
Court, This is a statutory provisiou. Any initialling 
by the Reader prior to the signature by the Judge is 
unessential and is merely done for the Reader's own 
convenience or for the more certain satisfaction of the 
Judge; but, when the Judge has certified that the 
evidence has been read over to the witness, ib must 
be presumed until the contrary is shown that this has 
been done. [ibid] : 

Obiter.—Where a Uvurt refuses to file a complaint 
under s. 476, and an appeal is filed under s. 476-B, 
against this order, the Appellate Court can, under 
s..476-B, remand the case to the lower Court for the 
purpose of filing a complaut, Funardana Rao v. 
Lakshmi Nurasammu (2), Surendranuth Maity v. 
Sushil Kumar Chakraburti (4) and Kunjo Chowdhury 
v. imperor (7), followed. Manir Ahmed vy. Jogesh 
Chandra (le, Vhanpat Rai v. Balak Ram (3) and 
Mendi Lal v. Ram Adhin (5), yot followed. 


Or. R. App. for revision of the order of the 
Court of the Sessions Judge, Amraoti, 
dated April 21,1938, in Criminal Appeal 
No, 20 of 193%, contirming the order of the 
Oourt of the Additional District Magistrate, 
Amraoli, dated January 17, 1935, in 
Criminal Oase No. 57 of 1937. 


Messrs. M. R. Bobde and D. L. Limaye, 
for the Applicant, 
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Mr. W. R. Puranik, Advocate General, for 
the Crown. 

Order.—The applicant Vithoo has been 
convicted of perjury and has been sen- 
tenced to four months’ rigcrous imprison- 
ment and a fine of Rs. 100 with two months’ 
Tigorous imprisonment in default. His 
appeal failed and he has come before this 
Court in revision. 

The statement in respect of which he 
has been convicted occurred in a trial in 
the Court of the Second Subordinate Judge, 
Second Class, Amraoti. On an applica- 
tion made to the Court by the plaintiff in 
the case (the accused Vithoo was a witness 
for the defence) the Court declined to lay 
a complaint in the Criminal Court. A civil 
appeal against this order was filed in the 
Oourt of the Second Additional District 
Judge, Amraoti. The order of the Subordi- 
nate Judge was set aside, and the conclud- 
ing part of the order after discussing the 
evidence is in these terms: 

“The result is that the appeal succeeds. The 
apreal is allowed and the order of the lower 
Court is set aside and it is hereby directed that 
the respondent Vithoo who was examined as 
D. W. No 2 on January 11, 1935, in Civil Suit 
No. 277-B of 1984, in the Court of the Second 
Subordinate Judge, Second Class, Amraoti, shall 
be prosecuted for the offence of giving false 
evidence punishable under s. 193, Indian Penal 
Code. The complaint unders, 193, Indian Penal 
Code, shall be filed by the Judge of the Court of 
Second Subordinate Judge, Second Class, against 
Vithoo under s. 193, Indian Penal Code in the 
light of the above remarks made in this order. 
The record will be sent to the Second Subordinate 
Judge, Second Olass, for doing the needful.” 


The Subordinate Judge then duly lodged 
a complaint, and at the end of the complaint 
added the following note: 

“The accused has not appeared before this 
Court. Hence he could not be sent in custody nor 
could any security be taken for his appearance, 
The original application for sanction to prosecute 
was dismissed. The complaint is made after the 
appeal on that order hag been allowed. The 
address of the accused is given herewith. He may 
be summoned toeappear and stand the trial.” 


Itis contended before me, and it was 
also argued in the Couris below, that the 
prosecution of the accused Vithog is illegal 
as the complaint was made by a Court 
which had no jurisdiction to make it, and 
reliance is placed on the wording of s. 476-B 
of the Oriminal Procedure Code for the 
prcposition that the complaint should have 
been made by the Civil Appellate Court 
which ereversed the order cf the Subordi- 
nate Judge. On this point both the Magis- 
trate who convicted the accused and the 
Sessions Judge who heard the appeal were 
of the opinion that the Appellate Court had 
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powêr to remand the case to the original 
Court for the purpose of filing a complaint. 
What the Magistrate actually held . was 
that, although s. 476-B of the Criminal 
Procedure only gave the Appellate Court 
power to file a complaint itself, there was 
nothing in the Code of Oriminal Procedure 
which forbade the laying of a complaint 
by the lower Ocurt, and that the fact that 
the Appellate Court's direction was mage 
to the lower Court could be taken as full 
compliance with the provisions of s. 476-B 
of the Oriminal Procedure Code. The 
conclusion thus set out, is somewhat 
illogical. The learned Sessions Judge on 
this point held that the two opposing views 
were setoutin Manir Ahmad v. Jogesh 
Chandra (I) andin Janardana kao vV. 
Lakshmi Narasamma (2) and held that the 
decision of the Full Bench ofthe Madras 
High Court embodied the correct view, 
which was that the Civil Appellate Court, 
under s. 476-B of the Criminal Procedure 
Code, had tbe power to remand the 
case to the Court from which the appeal 
was made. 

In Manir Ahmad v. Jogesh Chandra (1) 
the District Judge had acted in exactly 


the same way as the Additional District 


Judge has acted in the present case, and 
it was held that the District Judge had 
no power to make such a direction, and 
the case, which was heard in revision 
against the District Judge's order, was 
remanded tothe District Judge to proceed 
according to law, that is to say, the District 
Judge was directed to file a complaint 
himself. The view that the District Judge 
in such circumstances bas no power to 
order a remand and to direct the trial 
Court to make a preliminary inquiry and 
come toa fresh decision whether a complaint 
should be made or not,is upheld by the 
Lahore High Court in Dhanpat Rai y, 
Balak Ram (3). This view, however, is 
not accepted by the Madras High Court, 
which in the case cited came to a contrary 
conclusion, and the Calcutta High Court 
ina later decision Surendranath Maiti v. 
Sushilkumar Chakrabarti (4f held that, 
whether the Code of Civil Procedure or the 

(1) 55 O 1277; 115 Ind. Cas. 36; A I R 1929 Oal. 195; 
Ind. Rul (1929; Cal, 292, 

(2) 57 M 177; 147 Ind. Oas. 351; ATR 1934 Mad. 52; 
(1934) Gr. Cas, 52: 35 Or. L J 392; 65 M L J 873; 38 L 
W 940; 6 R M 330; (1933) M W N 1478 (F B). 

(3) 13 L 342; 135 Ind, Oas 594; A'I R 1931 Lah, 761; 
(1931) Or, Oaa. 1065; = Gr. L J 178; 33 P L R 958; Ind. 

. (4932) Lah. `B, . , 
ae 59 9 88; 134 Ind. Ga 1063; AIR 1931 Oal. 604; 


(1931) Or. Cas, 756; 33 Oy LJ 38; 35,0 W N7175; Ind. a >- 


Rul. (1932) Oal. 23. 
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Code. of Criminal Procedure applied? to 
appeals from orders of Courts passed under 
s. 476 of the Oriminal Procedure Gode, 
the District Judge, i. e., the Appellate 
Court, had ample powers to remit the case 
for further inquiry. In the judgment no 
reference is made to the decision in Manir 
Ahmad v. Jogesh Chandra (1). The Chief 
Court of Lucknow, in Mendi Lal v. Ram 
Adhin (5) held that, when proceedings 
under 8.476 of the Criminal Procedure 
Code were initiated in a Magistrate's 
Court, an orderof the Sessions Judge 
under s. 47é-B directing a further inquiry 
was ultra vires, although it was conceded 
that, if the proceedings were initiated in 
the Civil Court, the High Court had power 
in revision to interfere under s. 115 of the 
Civil Procedure Code, although were the 
matter a criminalone, the High Court 
could only revise the Appellate Oourt’s 
order under the provisions of s. 439 of the 
Criminal Procedure Code. In Dore Sah v. 
Emperor (6) it was held that irregularities 
in proceedings taken under s. 476 of the 
Oriminal Procedure Code could not be 
condoned under the provisions of s. 537 of 
the Criminal Procedure Code, the reason 
given thero being that, although by sub- 
s. (b) of s. 537 before amendment 
condonation was permissible, by reason of 
the omission of that sub-section by the 
amending Act of 1923, such condonation 
was no longer possible. With all respect 
I am of opinion that the law as there stated 
is too widely enunciated. Although it is no 
longer possible to apply the provisions of 
s. 031 in the case of want of sanction 
required by s. 195 of the Criminal Proce- 
dure Code, an irregularity in a complaint 
made by one Court to another is curable 
under sub-s (a), since a complaint 
made by a Court is, for the purposes of 
8. 537 of the Criminal Procedure Code, in 
no wise different from a complaint made by 
a private individual. The High Court of 
Patna in Kunjo Chaudhary v. Emperor (7) 
takes the same view as the Madras High 
Court and the Calcutta High Court in tne 
later decision, and expressly dissents from 
the Lahore and the Lucknow decisions and 
the earlier Oalcutta case of Manir Ahmad 
v. Jogesh Chandra (1) on the ground that 
(5) 10 Luck 335; 153 Ind. Oas. 104; A I R 1935 Oudh 
A ee Qas, 113; 36 Or. LJ 254; 11 O W N 1469; 
(6) 2 Luck 646; 103 Ind. Cas. 409; A I R 1927 Oudh 
326; 28 Or. L J 681; 4 O W N 640. > 


4 16 Pat. 650; 573 Ind. Oas. 742; A IR 1938 Pat. 
t HA DOr. LJ 353; i9 P LET JOR P440;4 BR 
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the provisions of s. 476-B of the Criminal 
Procedure Code as to the powers of the 
Appellate Court are not exhaustive. The 
view of this Oourt and the Judicial 
Commissioner's Court has been that the 
prccedure governing appeals under s. 476 B 
is to be derived from the Code of Civil 
Procedure: Bholanath v. Achheram (8) 
and Babulal v. Emperor (9). 

Itis not, in my opinion, necessary to 
discuss and resolve these ccnflicting views, 
since they relate to powers of the Appellate 
Court, and those powers are not really in 
question in the case before me. It is 
sufficient on this point to indicate that I 
consider the view taken in Calcutta, 
Madras and Patna with all respect to be 
the better view. Whatever view may be 
taken of the District Judge’s powers, it 
dces not foliow by any means that the 
Subordinate Judge had no power to make 
the complaint or that he was deprived of 
his power tomake it because he had 
previously refused to accede to a petition 
If a complaint 
is dismissed, there is provision in the 
Criminal Procedure Code for an in- 
quiry, and posssibly a trial,on the same 
facts, and this is also true in circumstances 
where an accused person has been dis- 
charged, and I can see no reason why a 
Court, after having declined to accede to 
a petition that it should lay a complaint, 
is debarred from laying one suo motu if, 
on a farther consideration, it finds, whether 
such conclusion is reachéd on a further 
study of the factsoron an elucidation by a 
higher tribunal, that there is really a case 
for making a complaint. Whatever, then, 
the power of an Appellate Oourt are to re- 
mand a case when an appeal has been 
tiled beforeit under s. 4/6-B of the Orimi- 
nal Procedure Code, it appears to me that 
the powers of a Court to tay a complaint 
in respect of an offence committed before 
it remain unimpaired. s 

There is yet a further aspect ofthe ques- 
tion for consideration. The cases which 


-have been cited heretofore with the excep- 


tion of Kunjo Chaudgary v. Emperor 
(7), are all cases taken in civil revision 
concerning the powers of an Appellate Dis- 
trict Court under s. 476-B of the Criminal 
Procedure Oode. In Kunjo Chaudhary 
v. Emperor (7), the position was the 
same as in the case before me, and the 


(8) AIR 1937 Nag. 91; 189 Ind. Oas, 816,1 LR 
(1938) Nag. 238; 10 R N 20, 

(9) 16 N L R23; 55 Ind, Cas. 286; A I R1920 Nag 
146; 21 Or, L J 270, 
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decision was taken on a criminal revision 
after the accused had been convicted on 
acomplaint laid by a Civil Court and after 
an appeal had failed, and it was held that 
at that stage the validity of the complaint 
could not be questioned. Reliance was 
placed on the remarks of Rankin, CO. J. in 
Jabbar Ali v. Emperor (10), that the con- 
tention that the matter of the validity of 
the complaint could be argued after tte 
trial and the appeal had been concluded 
without any steps being taken to appeal 
against the complaint made unders. 476 
of the Criminal Procedure “Ocde, could 
not be too formally rejected, and that the 
question whether there was a complaint or 
whether there was no complaint could only 
be agitated in the manner provided, i.e. 
by appeal under s.476-B of the Oriminal 
Procedure Oode or by a revision against 
such appellate order. Now, in the case 
before me there was an application in revi- 
sion against the order of the District Judge 
setting aside the order of the Subordinate 


Judge and directing that a complaint should . 


be tiled. Neither party was able to refer 
me to the proceedings in revision as to 
state what happened therein. I have traced 
out these proceedings and the decision 
is embodied in Vithoo v. Bhansidharilal, 
Civil Revision No, 312 of 1937, decided on 
July 11,1937. 1 find that all that was urged 
on behalf of the present applicant accused 
in these revision proceedings was that the 
order should be set aside on its merits, 
and the point was not raised, as it should 
have been raised, that the order of the 


‘Additional District Judge suffered from any 
legal defect. The order of this Court 
runs : 


“I can find no illegality or irregularity in the 
procedure of the Appellate Court, and 1 therefore 
have no power to interfere in revision. The applica- 
tion,is dismissed.” 

Presumably the learned Counsel for ihe 
applicant in that case did not draw the 
Court's attewtion to the fact that the Addi- 
tional District Judge instead of laying a 
complaint himself had direcied the Court 
below to doso, since presumably the only 
result in his favqur would nave been a 
direction by this Court, following the 
lines of Manir Ahmad vv. Jogesh 
Chandra (1), that the Additional Dis- 
trict Judge should lay a complaint himself. 
Again, wnen the Subordinate Judge did 
lay hig complaint, it was open to the appli- 
cant, if he felt aggrieved, to have the mate 
ter set right by a further appeal against 

(10) A IR 1929 Cal, 203;°116 Ind. Cas, 632; 30 Or, L 
J 656; 19 O L J 193; Ind. Rul, (1929) Oal, 488, 
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thesSubordinate Judge's order. In respect- 
ful ugreement with the reasoning adopted 
in Kunjo Choudhury v. Emperor (7) 
and Jabbar Ali v. Emperor (10). I am of 
opinion, that. as tne applicant failed to 
avail bimself of the remedies which were 
open tohim before his trial began, he is 
not entitled, when once the Magistrate has 
tried the case, to argue that the complaint 
was not a valid complaint and that there 
was a lack of jurisdiction by reason "of 
the incompetence of the Subordinate Judge 
to make it. ltis hardly necessary to add 
that there is no question whatever of the 
applicant having undergone any prejudice 
by the complaint having been tiled by the 
Subordinate Judge and not by the Addition- 
al District Judge. 

Turning now to the facts of the case 
itself, it 3s contended that the conviction 
is bad because, inthe lirsb place, the depo- 
sition in respect of which the applicant 
was convicted was not interpreted to him 
and, secondly, that waat he stated in the 
Cours did not, in law, amount to perjury. 
The first contention is based on the facts 
that, although the deposition sheet bears 
an endorsement tothe effect that the evi- 
dence has been interpreted and admiited 
correct and bears the Judge's signature to 
that effect, it does not bear as otner depo- 
sition sheets to bear, the initials of the 
Court Reader who actually read over and 
interpreted the deposition to the witness. 
The Ovourt Reader who was called as a 
withess naturally does not remember 
among the many depositions waich he 
had interpreted the deposition inter- 
preted to this particular witness, but he 
says that he must have done so. The 
essential feature in: veryfying that this has 
been done isthe certincate signed by the 
presiding oflicerot the Oourt. ‘nis is a 
statutory provision. Any initialling by the 
Reader prior to the signature by the Judge 
is Unessential andis merely done for tue 
Keader’s own convenience or for the more 
certain satisfaction of the Judge; but, 
when the Judge nas certitied that tue evi- 
dence has been read over to “the witness, 
it must be presumed until the contrary 18 
shown that tnis has been done, and the 
well-known maxim hus been correctiy 
apphed by tue learned Sessions Judge. 
(Alter discussing the evideace, the judg- 
ment continued). : : 

‘ne sentence awarded for this deliberate 
ae; of perjury is extremely lenient and 
there is no case waatever for a reductipa 
of the sentence. The application fcr rcVl- 


1939 


sion fails and is dismissed, and the appli- 
cant will surrender to his bail before the 
District Magistrate, Amraoti,on the date 
aie has already been communicated to 
im, 

D. Application dismissed. 
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Criminal Revision Application No. 117 of 

93x 
July 5, 1938 
Davis, J. O. AND WESTON, J- 
AZIZUDDIN R. FARUQUI— APPLICANT 
versus 
EMPEROR—Opposita Parry 

Criminal Procedure Code (Act V of 1898), ss. 436, 
435—Revision— Jurisdiction to be used sparingly— 
Careful and proper order of trying Mugistrate~ 
Sessions Judge should not interfere because he holds 
different views on evidence—Criminal trial. 

Section 436, Criminal Procedure Oode, must be 
read with s. 435, and the limitations within which 
jurisdiction in revision is to be exercised, are in- 
dicated by the words of sub-s. (D, itself. It is 
true these words are wide but they again are limit- 
ed in their application by the fact that jurisdiction 
exercised in revision is an extraordinary jurisdiction 
and that that jurisdiction is to be exercised only in 
exceptional cases and sparingly. jp. 582, col. 1.] 

It is not intended by sub-s. (1) of s. 435, Oriminal 
Procedure Code, that a Sessions Judge should usurp 
the jurisdiction conferred by law upon Magistrates 
and that he should interfere with an order of a 
Magistrate which may fairly be deemed a proper 
order, merely because the Sessions Judge does take 
a different view upon the evidence from that of the 
trying Magistrate, the view of the trying Magistrate 
being a reasonable view in all the circumstances of 
the case. Hari Dass Sanyal v. Saritulla (1), Nara- 
yanaswamy Naidu v. Emperor (3) and Begraj 
Basharam v. Emperor (4), distinguished, Ramchan- 
dra Babaji v. Emperor (5), relied on. [ibid] 

Cr. R. App. against an order of the 
First Additional Sessions Judge, Hyder- 
abad, dated March 9, 1938. 

Mr. D. N. O'Sullivan, for the Applicant. 

Mr. Partabrat D. Punwani, Advocate- 
General, for the Crown. 

Davis, J. C-—This is an application in 
revision against an order of the First Addi- 
tional Sessions Judge of Hyderabad, who 
ordered under s. 436, Oriminal Procedure 
Ocde, a further inquiry into a complaint 
of an offence under 6. 409, Indian Penal 
Oode, made by the opponent, one Haji Shah 
Nawaz Pirzada, against the applicant, one 
Azizuddin Rahimuddin Faruqui, who was 
a Deputy Educational Inspector for 
Muhammadan Education, Hyderabad. The 
subject „of the offence alleged wasa 
carpet and. it was the case of the cof- 
. Pleinant that the present applicant who 


. Code are so wide that it 


e 


AZIZUDDIN R. FARUQUI v. BMPEROR (SIND) 581 


was then the accused had committed 
criminal breach of trust of this carpet 
in that he had substituted for the good 
carpet a bad carpet, which was then 
in the office. As this appeared a dispute 
of a somewhat unusual nature for a Orimi- 
nal Court, the City Magistrate at Hyderabad 
ordered a preliminary inquiry and he him- 
self examined 10 witnesses with whose 
evidence he has very carefully dealt, and 
he came to the conclusion that it was not 
possible upon the evidence as it was re- 
corded before him that the accused could 
be convicted of the offence alleged for, 
finally, after considering all the evidence 
he came to the conclusion that the substi- 
tution of this bad carpet for the good carpet 
as alleged by the complainant rested upon 
the evidence of the peon named Soman, 
sofaras it implicated the accused, and 
that this peon Soman had given evidence 
in a departmental inquiry which was incon- 
sistent with the evidence which he gave 
befora him and upon which the learned 
Magistrate was asked to rely. He thereupon 
dismissed the complaint under s. 203, 
Criminal Procedure Code and the matter 
then went in revision before the Additional 
Sessions Judge. whotook a different view 
of the evidence, coming to the conclusion 
that there was sufficient, indeed overwhelm- 
ing, evidence upon which the accused 
could be convicted andhe directed a fur- 
ther inquiry not by the same Magistrate 
but by the District Magistrate himself, 


or some competent Magistrate sub- 
ordinate to him other than the City Magis- 
trate. 


The learned Additional Sessions Judge in 
his order referred to a case ¥ erein he 
found authority for ordering furtl erinquiry 
into acase upon the same facts. He also 
referred in his order toa case which was 
authority for the statement that the mere 
fact that an accused person had been 
exonerated in a previous departmental 
inquiry was not sufficient groand for dis- 
missal of a complaint and with these two 
authorities and the statements based upon 
them, we,find it quite unnecessary to 
disagree but, we do not, think that the 
learned Additional Sessions Judge suffi- 
ciently appreciated the fact that when he 
was acting unders.436, Oriminal | Pro- 
cedure Code, he was exercising a jurisdic- 
tion that must be used sparingly and that 
was a jurisdiction in revision. It is true 
that the words of s. 436, Criminal Procedure 
might be said 
that the Sessions Judge has, without any 
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limitation, power to order a further 
inquiry into a complaint that has been 
dismissed orinto the case of a person 
accused of an offence who has been dis- 
charged Buts.436 must be read with 
s. 435, Oriminal Procedure Code and the 
limitations within which jurisdiction 
in revisicn is to be exercised, are indicated 
by the words ofsub-s. (1) itself. It is true 
these words are wide but they again are 
limited in their application by the fact 
that jurisdiction exercised in revision 
is an extraordinary jurisdiction and that 
that jurisdiction is to be exercised only in 
exceptional cases and sparingly. Section 
435, sub-s. (1) is as follows : 

“435. (1) The High Court or any Sessions Judge 
or District Magistrate or any Sub-Divisional Magis- 
trateempowered by the Local Government in this 
behalf, may call for and examine the record of any 
proceeding before any inferior Oriminal Oourt 
situate within the local limits of its or his juris- 
diction for the purpose of satisfying itself or him- 
self as to the correctness, legality or propriety of 
any finding, sentence or order recorded or passed, 
andastothe regularity ofany proceedings of such 
inferior Court, and may, when calling for such 
record, direct that the execution of any sentence 
be suspendedand ifthe accused is in confinement, 
that he be released on bail or on his own bond 
pending the examination of the record.” 

Now the words with which we are chiefly 
concerned in that sub-section are “as to 
the correctness, legality or propriety of 
any finding,sentence or order,” and it 
is obvious that a Court should interfere 
only when it finds that the order is incor- 
rect, illegal or improper. It is not intend- 
ed by that sub-section that a Sessions 
Judge should, for instance, usurp the 
jurisdiction conferred by law upon Magis- 
trates and that he should interfere with 
anorder of a Magistratewhich may fairly 
be deemed a proper order merely because 
the Sessions Judge doestake a different 
view upon the evidence from that of the 
trying Magistrate. In short, it is not 
sufficient in itself for there to be conflicting 
views between the Sessions Judge and the 
Magistrate ag to tke truth of what the 
witnesses say to justify interference by 
the Sessions Judge with the order of the 
Magistrate; and, although there is authority 
for the statement that a Sessions Judge 
may send a case*backfor further inquiry 
upon the same evidence that does not, we 
think, mean that the Sessions Judge should 
send the case back for further inquiry 
upon the evidence merely because the 
Sessions Judge differs from the view of the 
trying Magistrate, the view of the try- 
ing Magistrate being a reasonable view 
in all the circumstances of the case. 
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Reference may be made to the case in 
Hawi Dass Sanyal v. Saritulla (1) the case 
in Queen-EHmpress v. Chotu (2), the case in 
Narayanaswamy Naidu. v. Emperor (3), 


and the case in Begraj Basharam v. Em- 
peror (4), in support of the statement 
that a Sessions Judge or District 


Magistrate has jurisdiction to direct a fur- 
ther inquiry or re-hearing upon the same 
materials which were before the Subordi- 
nate Magistrate, though there is no further 
evidence forthcoming. But we do not think 
one of those cases is authority for the state- 
ment that any such further inquiry or re- 
hearing is justified when the order of the 
Magistrate upon the evidence appears a 
reasonable order, Ina recent case in the 
Bombay High Court, Ramchandra Babaji 
v Emperor (5) where the Court considered 
the powers exercisable under s. 437, Orimi- 
nal Procedure Code, Rangnekar, J. in his 
judgment refers tothe powers exercisable 
ander ss. 436 and 437, Oriminal Procedure 


Oode in the following words: 

“Now there is some distinction between these 
two sections and it is this. Section 436 provides 
that the Sessions Judge can set aside an order of 
discharge and order further inquiry when he is act- 
ing in the exercise of kis reviesional juriediction 
whereag s. 437 provides that he can make an order 
of commitment when the accused was improperly 
discharged. The question then arises whether there 
is any real distinction between the revisional 
jurisdiction of the Sessions Judge when he acts 
under s. 436 and when he acts under s. 437, One 
thing is clear and that is the action to be taken 
under both the sections by the Sessions Judge 
when he considers that interference is necessary is 
only in the exercise of his revisional jurisdiction. 
It is not easy to understand why the Legislature 
has used the words “improperly discharged” in 
s. 437. The learned Government Pleader argues 
that in spite of the use of this expression, there ig 
substantially no difference between ss. 436 and 
437 as to the jurisdiction of the Sessions Judge in 
revision as to orders of discharge made by the 
Oourt holding an inquiry under Ohap, XVIII, and Lam 
inclined to agree with this contention. I think 
what is meant by this particular expression is 
nothing more than what Mr. JusticS Orowe said 
in Emperor v. Varjivandas (6) to which I have 
referred, in these words at p. 88* : 

‘The next point which arises is whether the order 
of discharge was illegal or incorrect or otherwise 
improper, 4. e. was it wrong on the merits?” 

Oonfining myself to the order of discharge fall- 
ing under s. 437, the position seems to me that in 
a case triable exclusively by the Odurt of Session 

(1) 15 O 6¢8 (E B). 

(2) 9 A 52; A W N 1886, 281, (F B). 

(8) 32 M 229; 1 Ind. Oas. 228; 19 M L J 157. 

(4) 10 S L R 68; 35 Ind. Oas. 525; A IRING Sind 
63; 17 Or. L J 349, 

(5) 59 B 125; 155 Ind. Oas. 101; A IR 1935 Bom. 
137; (1935) Or Oas. 288; 36 Cr. L J 643; 37 Bom. L 
R 16;7 R B 405 (F B). g 

(6) 27 B 84; 4 Bom. LR 779. z 

` : 


*Page of 27 B.—|#d.] se 
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` tho Sessions Judge can set aside the order and 
commit the accused for trial (1) when he considers 
that the charge was not groundless, and (2) when 
he considers that there are sufficient grounds for 
commitment, both on facts and on legal grounds, 
or even whea the proceedings before the inferior 
Court were not regular, and that is the meaning 
of the expression “improperly discharged.” This 
then being the extent and scope of the revisional 
‘jurisdiction of the Sessions Judge, it is difficult 
to see how it can be said that an order of dis- 
charge made by a Magistrate after hearing all the 
evidence for the prosecution ought not to be set 
aside unless “the order is perverse or manifestly 
finreasonable and inconsistent with an honest 
appreciation of the evidence by the Court. Nor 
is there, with sincere respect for Broomfeld, J. any 
warrant for the proposition the learned Judge laid 
down in Parasharam Bhika v. Emperor (7) in these 
words (p. 440*): 
‘The question whether it ought to be set aside 


in revision depends on whether it is a reasonable- 


order, the criterion being, not whether the revising 
Oourt agrees with it, but whether it is rational in 
the sense that it cannot be fairly described as 
perverse or manifestly contrary to the evidence.’ 
Having said this there are some points to which 
I might usefully refer. The first is that this Court 
has always held that the power in revision has to 
be used not freely but sparingly, not as if the 
revising Oourt is sitting in appeal from a judg- 
ment of the lower Court. That rule is good enough 
for the guidance of the High Court, and a fortiori 
- think that rule'is binding on all subordinate 
ourts.” 


Now we are not concerned here in a case 
under s. 437, Oriminal Procedure Oode, 
where the Magistrate has merely to con- 
sider whether there is sufficient evidence 
to commit or not, because we are not con- 
cerned here with a case where the accused 
is to be committed to the Court of Session, 
but we are concerned with a cass under 
s. 436, Criminal Procedure Code, and though 
it may be said that it is wrong to say that 
a revising Court will not interfere with 
such an order unless it can be fairly des- 
cribed as perverse or manifestly contrary to 
the evidence, it is, we think, clear that the 
Court will not interfere with a reasonable 
order made by a Magistrate in the exercise 
of his jurisdiction and that it will not 
interfere unless it is satisfied that the order 
is an unreasonable order, though it may 
not be necessary or proper to describe that 
order as perverse or manifestly contrary to 
the evidence. Section 435, Criminal Pro- 
cedure Code, as we have pointed out, re- 
fers to the correctness, legality or pro- 
priety of the order and if we use the word 
“an improper order” instead of “an unrea- 
sonable order” it makes little difference 


(7) 57 B 430; 143 Ind. Cas. 289; A I R 1933 Bom. 
158;, (1933) Or. Cas. 470; 34 Cr. L J 561; 35 Bom, LR 
245; Ind. Rul. (1933) Bom, 266. 
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because it means much the same thing 
within the meaning of the section. i 

Now looking at the order of this Magis- 
trate in this light remembering that we 
are exercising jurisdiction in revision as 
was the Additional Sessions Judge exer- 
cising jurisdiction in revision and which 
revisional jurisdiction is to be sparingly 
exercised, we find that the learned City 
Magistrate his very carefully considered 
all the evidence that was led before him. 
He examined all the eight witnesses first 
cited by the complainant, and two more 
whose evidence he considered necessary 
in the interest of justice. The Magistrate 
examined even two witnesses whom the 
complainant had named but whom he did 
not wish finally to be examined, as he 
thought their evidence might be of some 
use to the Court. The Magistrate then goes 
on to refer to the departmental enquiry, 
not making itin any way a basis for the 
dismissal of the complaint, but because 
previous statements were made by wit- 
nesses in that departmental inquiry which 
statements the Magistrate had to compare 
with tbeir later statements made before 
“him. He considered the evidence of those 
witnesses who said that a carpet thenin 
the office of the Deputy Educational Inspec- 
tor was not the good carpet they had 
seen. Two of these witnesses were assise 
tants to the Deputy Educational Inspector 
and two were managers of a Mulla School. 
They were, as the learned Magistrate 
pointed out, not members of the office 
but visitors. Then the learned Magistrate 
refers to the evidence of the Head Clerk. 
That witness apparently said that the 
carpet had been changed. Then the 
peon Soman gave evidence and his evi- 
dence really most seriously implicated 
Mr. Faruqui because it was he who 
said that the good carpet was taken away 
to a certain bungalow by him and another 
carpet was left in the office _by another 
peon. ‘Then the Magistrate points out that 
the head clerk and Soman had made 
different and conflicting statements, and 
in the departmental inquiry, both these 
witnes¢es gave explanations as to their 
previous statements which the Magistrate 
could not accept. i 

Then he dealt with the evidence of the 
clerk of the Deputy Educational Inspector 
who stated that the carpel had not been 
substituted. This clerk apparently contra- 
dicted the peon. Soman. Next he dealt with 
the evidence of the Deputy Educational 
Inspector. His evidence in no way 
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supported the case for the complainant. 
Then he dealt with the evidence of 
Mr. Memon who was in charge of the 
inquiry and occupied a high position in 
the Educational Department which again 
was against the case of the complainant. 
_ Then he dealt with the evidence of the 
Peon Saleh and that, too, was against the 
case of the complainant. Then finaliy he 
considers asa whole the evidence of the 
_ two sets of witnesses; those who say, the 
carpet is substitued and those who say, 
the carpet isnot substituted and he prefers 
to rely upon thcse witnesses who belong- 
ed to the office of the Deputy Educational 
. Inspector and would be more familiar 
with the carpet and i's circumstances than 
.to rely upon the evidence of those who 
. Were visitors from time to time. Finally 
he points out that the case would ulti- 
mately rest upon the evidence of the peon 
Soman, because it is not sufficient to find 
that one carpet was substituted for another; 
.to convict the accused, be will have to 
find that the substitution was made by the 
accused. Considering then the evidence 
as a whole he came to the conclusion 
.that the accused could not be convicted 
upon this evidence and he dismissed the 
complaint. 

But when the matter came before the 
learned Additional Sessions Judge in revi- 
-sion, he took a different view and the 
difference merely amounted to this: that 
-while the Magistrate had relied upon the 
Statements of those witnesses who belonged 
to the office and who would be most 
familar with this carpet and its circum- 
stances, the learned Judge preferred to 
rely upon the evidence of the two 
Assistant Deputy Educational Inspectors 
and two Managers of the Mulla Schools. 
So far as the evidence of the clerk Choith- 
ram is concerned, he does not appear to 
have set cut the relevant passage of his 
evidence entirely correctly in his judg- 
ment so far as the evidence of the peon 
Soman is comcerned, who is the most, 
important witness, the learned Judge said 
that his first statement must be deemed 
to have been made under pressure and 
that bis second statement should be relied 
on, and he sent the case back for further 
inquiry with an implied order that the 
accused should be convicted for if the 
Judge's appreciation of the evidence was 
correct and would bind a Magistr-te as 
presumahly it would, it is difficult to see 
even if a charge were framed and wit- 
messes for the defence were called, how 
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a Magistrate could, under | such circum- 
stayces, in view of the Judge's order, acquit 
the “accused. 

But it is clear from these two orders 
that there is nothing more here than a 
mere difference of opinion between the 
Additional Sessions Judge and the Magis- 
trate as to the credibility of the witnesses. 
It appears that it cap, inno way, be said 
that the Judge’s appreciation of the evi- 
dence is morecorrect than the appeciation 
of the evidence by the City Magistrate; 
we need go no further than that. But 
having gone so far, we think, it is clear 
that the learned Additional Sessions 
Judge when he interfered merely upon 
conflicting views of the evidence upona 
difference of opinion, with an order that 
was a careful and reasonable order, did 
not exercise jurisdiction in revision spar- 
ingly and, did not exercise it in the 
manner that it was intended to be 
exercised. It should be exercised 
reading s. 436, Criminal Procedure 
Code, with s 435, Criminal Pro- 
cedure Code, and as judgments of High 
Courts agree, sparingly. It is an extra- 
ordinary jurisdiction; it is not a jurisdic- 
tion in appeal. That being so, we do 
not think it will be right for us to allow 
the order of the Additional Sessions 
Judge to stand because it would amount 
in practice to this: that the case would go 
back to a Magistrate practically with the 
direction to convict; the Magistrate would 
convict and the case would come in 
appeal and in appeal a Court would be 
bound, almost inevitably, to set aside the 
conviction and give the accused the benefit 
of the doubt, if no more. We cannot then 
see how justice or public interests can 
be served in any way by allowing this 
procedure to be followed. We must, there- 
fore, set aside the order of the Additional 
Sessions Judge and restore the order of 
the City Magistrate. The revision appli- 
cation will be allowed accordingly. 


D. Application allowed. 
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Maintenance includes education of childern—Advanced 
age of child is change in circumstances. 

The meaning of “maintenance” as used in g. 488, 
Criminal Procedure Orde, includes the education of 
children, thatisto say,the minimum amount ot 
education which theconventions of the country call 
for, The mere maintenance of the body is not suffici- 
ent ; provision has to be made for the child's develop- 
ing mind and conscience. Nga Hla v. Mi Hla Kyu 
(1) and In re Breeds’ Will (2), explained. 

The advance in ageof the child ie a change of the 
child's circumstances. Charles Nepean v. Ma Kyaw 
£3), relied on. $ 

Reference made by the Sessions Judge, 
Favoy and Mergui, dated December 17, 


1937. 


Order.—Man does not live by bread 
alone, nor is he like the animels. In a 
civlized state,a human child cannot be 
maintained simply by providing it with 
clothing and food. The mere maintenance 
of the body js not sufficient; provision 
has to be made for the child's developing 
mind and conscience: and in my opinion, 
in our time, “maintenance” should be held 
to include this. Therefore it seems to ms 
that any calculation which fails to take 
these matters into account,is bound to 
result in an inadequate suin being estimat- 
ed for the maintenance of the child, I 
am aware that in English Law the word 
“maintenance” is restricted to the provision 
of . necessaries such as food, clothing 
and lodging, and such an interpretation 
of the word wasin conformity, no doubt, 
with primitive ideas on the duties of 
parents and citizeus. In our time, however, 
it is realized that in addition to the duty 
of providing such necessarics, a father has 
also to provide for some sort of training 
for his child to fit him to take a place 
in sceiety. Sir William Backstone in bis 
Commentaries on the Laws of England, 

` Vol, 1 p. 4271, Edn. 4 says: 

“The last duty of parents to their children is 
that of giving them an education suitable to thoir 
station in life; a duty pointed out by reason, and 
of far the greatest importance of any. For, as 
Puffendorf very well observes, it is not easy to 
imagine or allow, that a parent has conferred any 
considerable benefit upon his child by bringing him 
into the world, if he afterwards entirely neglects 
his culture and education, and suffers him to grow 
up like a mere beast, to lead a life useless to others, 
and shameful to himself. Yet the municipal laws 
of most couptries seem to be defective on this 
point, by not constraining the parent to bestow a 
proper education upon his children." 


The learned commentator then points 


out that 

“the Legislature has put education within the reach 
of all by Statute 33 and 34 Vict, c 75, under 
which parents may now be compelled to cause 
their, children, between the ages of and 13 to 
attend the schools provided by the School Boards 
constituted under that Act, unless they are aleeady 

. e 
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being properly educated at some other efficient 
school," 


Thus, it would seem that the Law of 
Wagland has pr vided for the education 
of children otherwise than by extending 
the meaning of the word “maintenance”, 
2 course which it would be most con- 
fusing to take in viewof the manner in 
which the English law develops. The same 
considerations do not apply to the codified 
law of urma. In the Code of Crimi-al 
Procedure, there is no definition of the word 
“maintenance”, and it seems to me that 
the Courts should interpret the word in 
conformity with the reasonable requirements 
of the public conscience. It does not 
appear to me to involve straining the 
meaning of the word to say that it means, 
not ouly the maintenance of the body 
but alsoof the mind. The contrary view 
has been taken in Nga Hli v. Mi Hla Kyu 
(t. The learned Judicial Commissioner, 
however, supports his conclusion mainly 
by relying on the uss of the word in 
the English Law. I have referred to the 
case in In re Breeds. Will (2), which the 
learned Judicial Commissioner quoted but 
had not the opportunity of reading. It 
was thera held that the expenses of educa- 
tion of children are included in their 
maintenance and support: s. 2d of Lord 
Oranworth’s Act (23 & 2t, Vict. 0. 145) appli- 
ed in that particular cse. The part of 
the section in which the word maintenance” 
occurs is as follows: 

“In all cases where any property is held by 
trustees in trust for an infant, either absolutely, 
or Gontingently, on his attaining the age of YI years, 
or on the occurrence of any event previously to his 
attaining that age, it shall be lawful for such 
trustees, at their sole discretion, to pay to the 
guardians (if any) or such infant, or otherwise to 
apply fur or towards the maintenance or education 
of such infant, the whole or any part of the income 
to which such infant may be entitled in respect of 
such property, whether there be any other fund 
applicable to the same purpose, or any other person 
bound by law to provide for such maintenance or 
education.” 

The Legislature seems to have realized 
that not only maintenance in the older 
meaning of the word but also education 
were fittingly to be provided for children, 
and thaé cducation was in fact merely an 
additional form of majntenance which the 
present Conscience of society considers 
should be given to the children. I have 
also ex mined the article on “Maintenance” 
in Stroud’s Judicial Dictionary, to which 


33 (1909) 1 U BR Cr. 17;4 Ind. Oas. 758 11 Or. L 
4 3 e 
2 (1876) 1 Oh. D 226; 45 LJ Oh. 191; 24 WR 
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the learned Judicial Commissioner refers 
and I think it is clear from the Acts 
referred to therein that education is consi- 
dered as an extended form of maintenance, 
for the two words seem to be ccustantly 
coupled, as if mutually explanatory, ana 
not denoting two distinct ideas but together 
expressing one idea—the modern idea of 
“maintenance.” I do not think we are 
bound to adopt the (according to modern 
theught) restricted meaning of “mainten- 
nance” found in English Law, and I see no 
possible objection to including in the mean: 
ing of “maintenance” as usedin s. 488, 
‘Oriminal Procedure Code, the education of 
children, that is to say, the minimum 
amount cf education which the conventions 
of the country call for. 

The applicant Maung Shwe Bais obvi- 
ously in a position to maintain his child 
adequately. The very fact that such a 
maximum as Rs. 190 has been fixed under 

“the Code for the sum which a father may 
be compelled to contribute monthly to the 
maintenance of his child shows that it is 
intended thatthe general circumstances of 
the child and its parenis should be taken 
into consideration to some extent. It is 
true that the circumstances of the applicant 
have. not apparently changed since the 

otiginal order for maintenance was passed, 

but I cannot agree with the learned Ses- 
sions Judge that the advance in age of the 
child is not a change of the child's cireum- 
stances. It mostclearly is: See Charles 
Nepean v. Ma Kyaw, (3). A child of seven 
would, in my opinion, cost almost twice as 
much to maintain as a child of four, speak- 
ing of a child in the position of the child 
jn question. It is true that the: sum of 
Rs. 5 was thought sufficient, three years 
ago, both for the child of 4 and a child 
of 1, and that the child of 1 having died, 
the child of 4 has, with the positive 
acquiescence of the applicant, been receiv- 
ing the whole of the a'lowance of Rs. 5 
however cut of this original amount of Ks. 5 
the child of J can scarcely have used 
any very appreciable amount. It must 
have been intended almost entirely for the 
elder child. ‘ 

I consider that a monthly allowance cf 
Rs. 7 is tke minimum that in thé present 
circumstances should be awarded. I agree 
that the amount of Rs. 12 is excessive be- 
cause it is based on a calculation of the fees 
required to send the child to an Anglo- 
Vernacular School. So long as some mini- 


mum schooling is provided for the child, I 
(3) (1893-1900) L B R 393, 
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do not think that its guardian can claim 
more under the summary procedure of the 
Orifiinal Procedure Code.. If it is thought 
that Maung Shwe Ba should be compelled 
to provide for the education of his child in 
an Anglo-Vernicular School, the guardian 
might have recourse to a civil suit. The 
order of the headquarters Magistrate is 
altered and the allowance of Rs. 12 which 
he has directed to ba paid shall be reduced 
to oneof Rs. 7 per mensem: and the order 
as to costs is set aside, ag thereis no power 
to award costs unders. 489 of the Oode, 
but only under s. 488. 

D. Order modified, 


CALCUTTA HIGH COURT 
Application in Suit No. 252 of 1933 
March 3, 1938 

° AMBER ALI, J. 
GOPALDAS KHETRIYA— PLAINTIF? 
; —APPLIOANT 
versus 
JNANENDRA NATH DAWN AND ofaers— 
DeFaNpaNnts—RasponDENTs. 

Criminal Procedure Code (Act V of 1898), as. 476, 
195—Person making contradictory statement in case 
—High Court, when can take action—Necessary 
ingredients for taking action—High Court, if can 
direct preliminary inquiry—Mntry -must have been 
fabricated for purposes of bzing used in proceedings 
though actual user is not necessary. 

In an application made unders. 476, read with 
s. 195, Criminal Procedure Code, to the High Oourt 
for action against a person for having made con- 
tradictory statements in a case, every allowance 
should be made for forgetfulness and for confusion, 
but in a proper cass, the Oourt should take action. 
There muet bea reasonable or something more than 
a reasonable probability of conviction. High Oourt 
would not ordinarily take action unlegs it is really a 
bad case. Keramat Ali v. Emperor (l), dissented 
from. 

Under s. 476, Oriminal Procedure Oode, the High 
Court can direct a preliminary enquiry on an ap- 
plication made to it under s 476, real with a. 195. 
Muniswami Mudaliar v. Rajaratnam Pillai (3), dis- 
sented from. |p. 588, col 1] 

Before action can be taken, on an application 
under s, 476, read with s, 195, against a person for 
having fabricated evidence by making falsé entry 
there must be some satisfactory evidence that the 
entry was fabricated for the purpose of being used in 
proceedings though the actual uso is not necessary, 


Ip. 589, ccl. 1.1 
Messrs. S. C. Bose, B. C. “Ghose and 


Rahim, for the Plaintiff. 

Messrs. Clough, N. C. Chatterjee and K. 
Basu, for the Defendant (G. Dawn.). 

Mr. S. B. Sinha, for Respondent No. 1 


(Witness). l 
Mr. S. N. Banerjee (Jr), for 3 Respon- 
dents. ; 
Order.—I should have delivered judg- 
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ment in this matter before but for the 
intervention of other urgent work. This is 
an application under s. 478, Criminal Pro- 
cedure Code, read with s. 195 of the same 
Oode. In other words the applicant asks me 
“a direct a criminal inquiry against the 
respondent for the two offences under s. 193 
of the Pena! Code for giving false evidence 
and fabricating written evidence. The 
position is as follows: (a) As against Dawn : 
False Evidence; (b) As azainst Dey: 
Fabricating Documents ; (e) Against Dawn 
and Dey: For abetting the fabrication. That 
is the position of the contemplated charges. 
The facts are as follows: In 1916 Dawn’s 
father-in-law, Bhuban Datt, mortgaged to 
him certain property in the mofussil. In or 
about 1922 the present applicant Khetriya 
leased the premises, 4 Armenian Street 
to Dawn at a rent of about Rs. 325 a month. 
In the beginning of 1928 there was an 
account of the Dey’s money-lending, money 
lent to the Deys in Kamala’s name, that 
is the wife of Dawn. There were certain 
promissory notes or a promissory note again 
by the Deys in tke name of the wife, 
Dawn's wife. In 1933 Dawn adopted a son 
Jaladbaran. In August 1933 Kamala died. 
In 1930 the rent of the premises, which 
I have mentioned, fell into arrears, and 
on January 31, 1933, this suit was filed for 
arrears of rent amounting to Rs. 8,000. In 
the previous year on September 23, 1932, 
there is a letter to which I shall have to 
refer, from a Pleader, Haldar, purporting 
to act on instructions of Dawn demanding 
Rs. 19,000 for principal and interest on 
account of Bhuban Dutt'’s mortgage. On 
July 8, 1934, there is an entry in the Dey’s 
book purporting to show re-payment of the 
sum of Rs. 5,700 on their Lorrowing 
account, and on July 15, another entry of 
repayment of the balance of Rs. 43-12-0. 
On July 23, 1934, according to a statement 
of Dawn and Dutt three fresh promissory 
notes for smaller sums of Rs. 3,000 Rs. 2 000 
and Rs. 700 aggregating to Rs. 5,100 were 
made by the Deys in favour of Jaladbaran. 
On December 17, 1934, there was an order 
for the examination under the proviisions 
of O. XXI, r. 41 of the Dawn, Dutt and 
Deys. The examination was fixed for 
February 22, 1935. On March 26, Dawa com- 
plained of the theft of the three new 
promiesory notes. On May 30, 1935, Jalad- 
baran brought a suit against the Deys 
being Suit No. 637/35. There was a sum- 
mens under Ch. XIU-A for final judgment. 
The ‘Deys pleaded payment, and in answer 
to this plea Dutt filed an affiavit on June 12, 
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1935. Jnanendra Dawn filed an affidavit 
on June 30, 1935. The material paragraphs 
are paras. 10 of Duit’s affidavit and so ¿f 
Dawn's. The one I have in my hand is 
Haren Dutt’s. So far as material, it reads 
as follows and it is of primary importance 
in dealing with this matter : 

“Gopal Das Khetriya (that is the plaintiff in the 
suit) one of the creditors of the firm of Madhob 
Chandra Das was about to attach the moneys in the 
hands of K. O. Das & Sons when the defendants 
Sailendra Nath De and Haricharan De suggested 
that a fictitious entry will be made on a back date 
showing that the moneys have been paid back to 
me which stand in the name of Jaladbaran, as 
they were advised that this course would save 
them from unnecessary costs and harassment.” 


Ib is then alleged that the fictitious 
entry was made for this purpose. On 
September 9, 1934, and thereafter the exa» 
mination of the Dawns and the Deys took 
place. By March, 1937, the examination had 
finished. There was some delay by reason 
of various questions of report by the 
officer. Notice of this application was 
taken out on November 15, 1937. It is one 
of these applications which has taken time 
having regard to the number of Counsel 
engaged. Ono November 9, 1937, Dawn 
made an affidavit on this application cf 
which para. 17 is material. This seeks 
to make out that the entry to which I 
have referred was not for the purpose 
specified in the previous affidavit but made 
somehow in the ordinary course of business 
and fer the purpose of convenience, Those 
ate all the facis I propose to state. I now 
deal with the complaint desired to be pre- 
ferred ugainst Jnanendra Dawn for giving 
false evidence. I: falls into three 
categories. First, what I may call self- 
contradiction, an auto-contradiction, where 
he has contradicted himself, in the evidence, 
e.g, no mortgage, mortgage; no loan to 
Deys, loan to Deys. The second category— 
statement persisted in but contradicted by 
other circumstances, or cther facts exclud- 
ing a possibility of truth, e.g., as is con- 
tended by the applicant, re-payment of the 
morigage contradicted by the letter of 
demand sent through Haldar. The third 
category is one for which I am afraid I 
was responsible in the course of the argu- 
ment : mutually exclugive statement in the 
alternative, e. g., statement in the 1935 
affidavit, that the false entry was made as 
protection against the attaching creditor 
contrasted with his evidence, that the entry 
was not made at Dey’s suggestion and 
was in the ordinary curse of business, I 
will deal with these three classes as shortly 
as I can. 
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I will deal first with what is called in 
the argument and has been referred to in 
the authorities as “mere contradiction,” 
and whai I have called “anto contradic- 
tion.” I wasreferred to Keramat Ali v 
Emperor ‘1), also I think, the decision of 
the late Sved Ameer Ali, J. in In the matter 
of Munni Buksh (2) Speaking for myself, 
Ido not entirely agree with the view, if 
that is the view, laid down in Keramat 
Ali v. Emperor (1) that every witness 
should be allowed one lie and one con- 
tradiction, that every witness should be 
allowed to say one thing and then another 
and then say it is “a mere contradiction.” 
I cannot be convicted of perjury. I agree 
that every allowance should be made for 
forgetfulness and for confusion, but I 
think that even in a proper case the Ocurt 
should take action. Mr. Ohatterjee in 
dealing with this point and with others 
asked me to consider the “traditions” of 
this Court, “the tradition of British justice.” 
I will refer to this aspect of the argnment 
again. The next class is what I may call 
contradicted statement. The principal 
matter is the letter of the Pleader of 1932. 
This letter was not put to Dawn in exa- 
mination and was not shown tohim. [Itis 
set out in the affidavit in reply. I consider 
this to be unfortunate. 

There is pcssibly an explanation. An 
explanation has been suggested I agree 
that Dawn's own answers with regard to 
the re-payment of the mortgage are most 
unsatisfactory. The morigage was not pro- 
duced. But I am quite clear having regard 
to the fact that this was not put to the witness 
that it would not be right to direct an 
enquiry without “preliminary enquiry.” 
Mr, Clough coatended that I should not 
hold such an enquiry; further that i h.ve 
no jurisdiction to do so, and has relied as 
authority for this purpose on the ruling 
(especially the observations of Coutts- 
Trotter, J.), io Muniswami Mudaliar v. 
Rajaratnam Pillai (3) at p. 947%. There 
the Judge order&d the party to prodace 
documents ia his possession for the purpose 
of ccnsidering whether or not the prosecu- 
tion should be launched. ‘This ronsed the 
indignation of Coutts-rotier, J. Personally 
I can see nothing horrible in it, nor do [ 
entirely agree with the view stated. [ 
consider that under the section itself this 

W 55 C 1312; 113 Ind. Oas, 842; A I R1928 Cal. 
862; 30 Or. LJ 221, 

(2)3 OW NEL 

(3) 45 M 923; 72 Ind. Cas, 340; AI R 1923 Mad, 
136; 24 Or, L J 340: 44M L J 774; 16 L W 503 (F B). 
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Court can direct a preliminary enquiry. I 
cannog for the life of me think why it 
cannot. I do not agree with Mr. Clough’s 
authority, if it is an authority for the con- 
verse propvsiti-n. 

I now deal with the third class—mutu- 
ally exclusive statements. Ihad a suspi- 
cion that some one not sufficiently imbued 
with the “traditicns,” the traditions to 
which Mr. Chatterjee referred, might have 


invented some sort of rule which would, 


interfere with a person making two mutu- 
ally exclusive and contradictory statements 
on oath. It has been done although the fact 
that this is so is not fully appreciated by 
the litigant public. I therefore take this 
opportunity of bringing to their notice, 
Ili. (b) to s. 236, Oriminal Procedure Code. 
Tt is possible for a charge to be made 
against persons who have made two diame- 
trically oppdsite statements of giving false 
evidence although nobody is able to say 
which one is true. ‘This uncomfortable pro- 
vision is the result of the view taken, I 
think, by Couch, O. J. Substantially two 
contradictory or mutzally exclusive state- 
ments which might be relied upon are 
Dey's “suggested making entry”, “entry 
made to defeat Khetriya 1935,” contrasted 
with “entry was not made to avoid attach- 
ment” “They said nothing about making 
entries” ; should I consider this a lie? Mr. 
Clough said I should not, because there is 
nothing in the petition. That point of 
view does not appeal to me. Agiin whe- 
ther the Onourt should or should not, is 
another matter, It was this suggestion on 
my part, which roused Mr. Chatterjee to 
his peroration on “tradition”. 

I now come to the fabrication of the 
document. It islogical,so it seems to me, 
first to take the case against the Deys. 
‘They are the persons who are alleged to 
have committed the substantial offence. I 
azree with Mr. Rxhim’s argument and I am 
indebted to Mr. Rahim for his argument 
on the technical points as well as for his 
conduct of the case ag a whole, that a 
conviction for abetment may be obtained 
without conviction of the principal offender: 
s. 116, Penal Code. There must be a rea» 
sonable or something more than a reason- 
able probability of conviction. Now Mr. 
Banerjee, Jr, for the Days takes certain 
technical points which I may summarize as 
follows: that having regard to the proper 
reading of s. 195 (c) the course taken by 
the applicant is not the proper one where 
the peason to be charged is not party to 


the original proceedings. I donot agree è .. 
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with that contention. The second paint is 
that unless actually uted in the proceedings, 
no prosecution can be had under these sec- 
tionsin respect of fabricating the document. 
He relied upon Emperor v. Ismail Khadir 
Sab (4), Indrachand Bachraj v. Emperor (5) 
and Abdul Majid Khan v Munsi Norol Huq 
(6). AgainI do not agree. I agree with 
his third point, there must be some statis- 
, factory evidence that the entry was fabri- 
cated for the purpose of being used in 
proceedings. Mr. Banerjee contends that 
there is no such evidence. It was suggested 
and contended that the forgery or false 
entry was an extrajudicial forgery. It was 
for the purpcse of beguiling the unwary 
Khetriyas at his house: it was to be shown 
to him after dinner when he was ia kindly 
mood in order that he mighi refrain from 
taking any further steps. I am not inclined 
to take that view. ‘lhe inference may be 
drawn that it was created for the purpcse 
of these proceedings. 

As regards ihe merits, I have certain 
views. The only evidence is really the aff- 
davits of Dawn “and Hiran Dutt. They are 
charged with the abetment of this offence. 
It may be that there is corroboration to be 
found in certain circumstances, nawely 
P. S. the unsatisfactory answers of Dawn 
and Dutt. It cannot be a strong case having 
regard to the tainted evidence of persons 
themselves charged with perjury. That 
is how the matter strikes me. Now I 
come to the interest of justice and it is here 
that Mr. Chatterjee's oratory is relevant. He 
begged me not to forget the “traditions” of 
this Court. Iam bound to say that I felt 
like Warren Hastings listening to Burke at 
the Bar of the House of Commons. He 
says that there has been a tradition. If so, 
I will not break it, until I have to deal 
with a really bad case. The question is, is 
this such a case. There is some truth in 
this matter of “tradition.” Judges of this 
Oourt seem to have realized that the 
system is to some extent responsible for 
people not telling the truth, and that allow- 
ances must be made for that. Those of us 
who havé been at the Bar must realize 
this to an even greater extent. Take the 
question of pleading. The denial in the 
written statement. I have myself been 
asked by chents as to whether it is right 
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to put down denial of this and denial of 
that true statement and I am sure every 
member of the Bar has been asked the 
same question. There is the question of 
examination and cross-examination. There 
is the influence of the various classes and 
grades of legal advisers, authorized and 
unauthorized. In nine out of ten cases those 
are the persons really responsible for the 
statements on affidavits. Our system is not 
designed to find out the truth, That is 
how the matter is regarded, and that is 
how the tradition has grown up. 

With regard to “sanctions” there is 
“divine displeasures. We do not impose a 
binding oath. Originally this was due to 
bigotry. In these days I consider that to 
impose a biading oath would be unfair. It 
gives too great an advantage to the edu- 
cated mano, The main sanction in all coun- 
tries is public opinion. Now I agree that 
the Court's altitude towards these matters 
should not be circumscribed either by the 
“tradition” cf Mr. Chatterjee or by “public 
opinion”. But speaking for myself, as 
things are, I think we should be very care- 
ful to pick the right case, a really bad case. 
That is impossible to define. I agree that 
men should not be assisted in refusing to 
pay their debts, should not be agsisted in 
concealing their properties from their credi- 
tors. On the whole, I have come to the 
conclusion that this is not the long-awaited 
opportunity to break the “tradition” on 
which Mr. Ohatterjee has so eloquently 
relied. 

With regard to the fabrication of docu- 
ments the case is weak for reasons I have 
stated. With regard to self-contradiction 
there is “tradition”, With regard to the 
second class of contradiction, it would in» 
volve an inquiry before taking action into 
the letter of 1932, instructions to the plea- 
der and various other matters long gone 
by. Thatis not desirable. With regard to 
mutually inconsistent stgtement there is 
just a possibility for successfully arguing 
that the two statements are not mutually - 
exclusive. Before I finish I shall mention 
a civoumstance which may well have 
affected my view; or & circumstance which,” 
while certainly no defence in law, may well 
be an explanation in psychology. Thatisa 
fact which is not disputed and which was 
mentioned as being within the knowledge 
and recollection of most members of the 
Bar, namely this: Juanendra Nath Dawn 
was ruined ov his ruin began somewhere 
in the year 1928 by the action of his own 
solicitor who misappropriated some Rs, 30,000 


590 


cr Rg. 40,000 or more which he had 
placed with his solicitor for the purpose 
of paying off a mortgage. Technically that 
is irrelevant. It has reminded me, how- 
ever, that in considering the interest of 
justice, that if this tradition is to be broken, 
it should first be broken near home. 
I make no order and no order as to costs. 
D. Order accordingly. 





MADRAS HIGH COURT 
Oriminal Appeal No. 113 of 1938 
August 15, 1938 
Burn AND Lagxsamana Rao, JJ. 
Taz PUBLIO PROSECUTOR— 
APPELLANT 
versus 
BHEEMUMPATI SUBBA REDDI— 
AOcUsEO— RESPONDENT 

Evidence Act (1 of 1872), 8. 27—Police Circle In- 
spector knowing what accused was going to disclose— 
For corroboration, witnesses called and deposition 
taken in their presence — Held discovery was notin 
consequence of the statement made by the accused— 
Statement held inadmissible. 

Where the witnesses were sent for by the Circle 
Inspector to goto the Police Station where the accused 
were kept in custody, and when they arrived there, the 
accused was brought out of the lock-up and examined 
by the Circle Inspector in their presence; this meant 
that the Cirele Inspector knew before hand precisely 
what the accused was goingto say. His procuring 
the presence of the witnesses and others who 
signed the panchayainama was a mere farce. It was 
impossible to say that anything was discovered in 
consequence of the statement made by the accused to 
the Inspector. Apparently the Circle Inspector like 
go many of his fellow officers was afraid that if he 
went into the Court and said that he had received 
such and such information from the accused, the 
Court would not pelieve him. He therefore found it 
necessary to have more trustworthy persons than 
himself present as witnesses when the information 
should be disclosed. This is a regrettable attitude 
on the part of any Police Officer and much more on 
the part of an officer of the grade of Circle Inspector. 
The Circle Inspector ought to expect to be believed 
when he gives evidence on oath. Consequently the evi- 
dence regarding the statements made by the accused 
and embodied in the panchayatnama and spoken to 
by the witnesses was wholly inadmissible, nod 

Or. A. under 8. 417 of the Code of Criminal 
Procedure, 1898, against the acquital of the 
aforesaid respondent (accused) ‘by the 
Sessions Judge of Kurnool in 8.0. No, 45 
of 1937 on his file. 

Messrs. Bashyam Ayyangar and J. R. 
Gundappa Rao, for the Respondent. 

Burn, J—This is an appeal by the 
Provincial Government from the acquittal 
of the respondent in Sessions Oase No, 45 
of 1937 tried by the learned Sessions Judge, 
Kurnool. The respondent was charged 


“with the murder of a woman named Pedda 
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Naragfamma on August 14, 1937. The pro- 
secution case was that the woman jeft 
home between 9 and 10 inthe morning to 
gather cow dung and didnot return alive. 
The same evening her corpse was found 
in a lonely spotona jungle road called 
Pedda Banda Rastha, about two miles 
fromthe village. There were eighteen 
injuries upon the corpse including thir: 
teen incised wounds and there 
doubt about the fact that the woman was 
intentionally killed. 

The evidence againstthe respondent was 
in the main circumstantial. It was proved 
that seme hours before the woman went 
along the Pedda Banda Rastha, the res- 
pondent had gone inthe same direction 
to cut brushwood for fuel. There was 
evidence that when he was found on the 
outskirts of the village the next morning 
his dhotht was spotted with blood. There 
was the evidence of one witness P. W. No. 8 
that he had been seen With the ‘woman at 
the place where the corpse was found. 
Prosecution Witness No. 8 said that he ssw 
the respondent and the woman struggling 
together from some distance but he did 
nct go nearer to find out exactly what 
was happening, because he surmised that 
seme amorous adventure was afoot. 
Besides thisthere was the evidence of 
tke Police Inspector P. W. No. 18, tha 
Karnam P. W. No. 15, and another witness 
P. W. No, 16, thaton August 16 the res- 
pondent made a confessional statement 
to theInspector which lead to the dis- 
covery of a wood-chopper and an axe 
with which tbe respondent alleged that he 
had killed the woman. : 

The learned Sessions Judge disbelieved 
the evidence of P. W. No 8 and held that 
the remaining evidence was not sufficient 
to warrant a conviction of the respondent. 
The learned Public Prosecutor has contend- 
ed that this decision was wrong. But after 
carefully going through the evidence we 
are unable to differ from the conclusion 
at which the learned Sessions Judge 
arrived. We think the evidence that the 
respondent wentin the same direction as 
the woman on the morning of August 14, 
is true. We are unable to believe the 
evidence of P. W. No. 8 His conduci was 
wholly unnatural. In the Oourt of the 
Committing Magistrate this witness ade 
mitted that he had known ‘Narasamma 
for two months before her death. and 
even ‘said that he had been fed“by her at 
a time when he was, working for her 
husband. He admitted in the Court of the 
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Committing Magistrate that Narasamma 
was a woman of good character. But in 
the Sessions Court in order to excuse his 
non-interference he pretended that he did 
not know the woman before and that he 
suspected her to be a: woman of loose 
character and even that she had invited 
the respondent to approach her. The 
evidence regarding the information said 
tohave been given by the respondent 
leading tothe discovery of the wood-chop- 
per (M. O. No. 4) the axe head (M. O. No. 3) 
and the axe-handle (M. O. No. 3-a) was, 
we think, not admissible under s. 27 of the 
Evidence Act. Tre whole story is entirely 
artificial. The Karnam P. W. No. 15 and 
P. W. No, 16 both say that on August 16 
they were sent forto go to the Police 
Station at Kolinigundla where the respon- 
dent was kept in custody, when they arrived 
there, the respondent was brought out of 
the lock-up and examined by the Circle 
Inspector in their presence. This means 
that the Circle Inspector knew before 
hand precisely what the respcndent was 
going tosay. His procuring the presence 
of P. Ws. Ncs. 15 and 16 and three others 
who signed the Mahazar Ex. G-2 was a 
mere farce. It is impcssible to say that 
anything was discovered in consequence 
of the statement made by the respondent 
to the Inspector in: the presence of P., 
Ws. Nos. 15 and 16. We have had occasion 
to deprecate this manner of manufacturing 
evidence before and we shall,if necessary, 
continue todose. Section 27 of the Evid- 
ence Actis not designed by the Legislature 
to encourage proceedings of this sort. 
Section 27 as we have frequently held, 
is quite simple, it says that where any 
fact is deposed to as having been dis- 
covered in consequence of information given 
by a person in custody accused of an 
offence, so much of the information as 
relates distinctly tothe fact thereby dis- 
covered may be proved whether it amounts 
to a confession or whether it does not. 
Apparently the Circle Inspector (P. W. No. 
18) like so many of his fellow officers 
was afraid thatifhe wentinlo the Court 
and said that he had received such and 
such information from the accused, the Court 
would not believe him, He therefore found 
it necessary to have more trustworthy 
persons than himself present as witnesses 
when the information should be disclosed. 
This js a regrettable attitude on the part 
of any Police Officer and much more on 
ethe part of an officer of the grade of 
Oircle Inspector. The Oircle Inspector 
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ought to expect tobe believed when he 
gives evidence onoath. We think that 
the evidence regarding the statements 
made by the respondent and embodied 
in the panchayatnama (Ex-G-2) and spoken 
to by (P. W.’s Nos. 15, 16 and 18) was 
wholly inadmissible, 

If that be excluded, itis clear that the 
mere presence of a few spots of blocd upon 
the dhothi of the respondent at the time 
he was arrested could not do more than 
lead tosome suspicion against him. 

There was evidence that when the res- 
pondent was arrested he had some scratches 
on his face and other parts of his person 
and the suggestion by the prosecution is 
that those injuries were sustained by him 
in a struggle withthe woman. This may 
or may not beso. If the respondent is 
the person who murdered the woman, it is 
quite possible that he came by these 
seratches in that way; but the presence 
of scratches ie not -by itself sufficient to 
warrant the conclusion that he murdered 
the woman. Thisis also, we may note, 
quite inconsistent with the evidence given 
by P. W. No. 8 If Narasamma was able 
to inflict as many as nine scratches on the 
person of her assailant, itis obvious that she 
had plenty oftime to scream and ery 
out for help. Prosecution Witness No. 8 says 
that he did not hear her scream and adds 
that the wind was blowing from him to 
her. Asthe distance between himself and 
the woman acccrding to his own account 
was only between 50 and 60 yards itis a 
singularly futile excuse for not having 
heard the woman's cry. 

For these reasons we think that the 
acquittal of the respondent was right on 
the evidence recorded in this case. The 
respondent must beset at liberty forth- 
with. We may note that the learned 
Sessions Judge erred in excluding certain 
statements which the learned Public Pro- 
secutor inthe Sessions Ogurt wished to 
elicit from P.W. No. 8 From a note of 
the learned Sessions Judge in the deposi- 
tion of this witness it appears that the 
prosecution intended to cite one Gurrappa 
to corroborate P. W. Mo. 8 and the cor- 
roboration wasto consist in a statement 
by Gurrappa of what the wilness had 
told him the same night. The learned 
Sessions Judge thinks that the interval 
of time between tle murder and the 
statement of P. W. No. 8to Gurrappa was 
too long. But since the murder occurred 
only about the middle of the day and 
the witness’ statement to Qurrappa was 
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said tohave been made the same night, 
we think that the learned Sessions Judge 
was wrong. This is sufficient proximity 
in time to warrant the application of s. 157 
of the Evidence Act. 


N-D. Order accordingly. 





MADRAS HIGH COURT 
Referred Trial No, 140 and Oriminal 
Appeal No. 556 of 1937 
December 1, 1937 
Born AND MooKETT, JJ. 

In re RAHIMAN KHAN SAHIB— 
PRISONER 

Criminal trial—Evidence—Statements of witnesses 
who are accused in counter-cases—Admissibility. 

The principle that the statements of witnesses are 
not admissible evidence merely because they happen 
to be the statements of Persons whoare accused ina 
counter-case is clearly wrong. Sanna Basya v. 
Emperor (1), dissented from. 

Refd Trial and Cr. A. referred by the 
Court ofthe Session, North Arcot Division, 
dated October 5, 1937. 

Mr. V. T. Rangaswamy Ayengar, for the 
Prisoner. 

The Public Prosecutor for the Orown. 

Burn, J.—The appellant has been con- 
victed of murder and sentenced to death by 
the learned Sessions Judge, Nerth Arcot. 
The appellant was tried along with six 
other Muhammadans for offences of rioting 
and murder. The appellant alone was 
charged under s, 148, Indian Penal 
Code for rioting armed with a deadly 
weapon and for murder. The other accused 
were charged under s. 147. The learned 
Sessions Judge found that no common 
“ object had been established and therefore 
the charges under ss. 147 and 148 fell to 
the ground. But with regard tothe charge 
of murder the learned Sessions Judge found 
it proved that the appellant caused the 
death of an Adi-Dravida named Nondi by 
stabbing him ip the chest with a spear or 
some such weapon. 

The death of Nondi was caused in the 
course of a riot, using the word in a popular 
sense, which occurred on the night of May 
23, 1937, near the Adi-Dravida quarters in 
the village of Kottaicheri, Accused No.7 was 
employing an old Adi-Dravida woman 
(P. W. No. 4) to be in charge of his sheep 
and the sheep were being taken out for 
grazing py an Adi-Dravida boy (P. W. 
No. 3) On the evening of May 23, 
when this young shepherd brought tke 
sheep back, one kid was missing, He was 
yeproved by P. W. No. 4 and when he said 
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that¢he was not responsible P. W. No. 4 
gave him aslap on the cheek. Then the 
boy ran and fetched his father (P. W. No.5) 
who came and remonstrated with P. W. 
No. 4and there was a quarrel between 
them, P. W.° No 4 then went 
to the village of Sathgar where the Muham- 
madans live, and fetched accused No.7. Up 
to this point, as the learned Sessions Judge 
observes, the story told by the prosecutien 
agrees with that told by the defence, but 
at this point the accounts diverge. Accord- 
ing to the prosecution, ascused No 7 beat 
P. W. No. 5, according to P. W. No. ú, with 
a stick but, according to P. W. No. 5 himself, 
only with his hands and fists. While 
accused No. 7 was beating P. W. No. 5 Nondi 
the deceased) is said to have run up and 
suggesied that as it was dark the matter 
might be left over till the morning for dis- 
cussion, Then accused No.7 is said to have 
taken umbrage at Nondi's intereference 
and to have beaten him with a stick and 
Nondiis alleged to have beaten accused NG. 7 
with the stick, snatching it from his hand. 
Atthis point accused No. 1 (the presens appel- 
lant) is alleged to have stabbed Nondi in 
the chest with a spear (barji). 

Several Adi-Dravidas were examined on 
the side of the prosecution. P. Ws. Nos. 3 
and 4 did not pretend to know anything 
about the slabbing of Nondi. P. W, 
No. 5, the father of P. W. No. 3, told 
the story which has already been outlined 
and to very much the same effect isthe 
evidence of P. Ws. Nos. 6 to 9, ‘The learned 
Sessions Judge has left out of consideration 
the evidence of P. Ws. Nos. 5 and 7 for 
reasons which he has given and which are 
weighty. It is urged before us that the 
evidence of P. Ws. Nos. 6, 8 and 9 is not 
any more worthy of credence than that of 
P. Ws. Nos.5 and 7. We agree with the 
learned Oounsel for the appellant that the 
evidence of the prosecution witnesses was 
of an unsatisfactory character. It was 
proved that all the accused excepting the 
6th had injuries upon their person. Accused 
No.7 was quite severely hurt. He had 
an arm broken and also had an incised 
wound on his forehead and three cuts on 
his head as well as other more trivial 
injuries. None of the prosecution witnesses 
will admit any kaowledge of the manner in 
which these injuries came to be inflicted 
upor the accused. The appellant himéelf 
had a lacerated wound on the top.of his 
head towards the right side; anda contusion 


on his left arm and,onhis tightthumbse -. 


The evidence of these witnesses cannot 
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. the names of the accused 
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however be wholly discredited merely 
because they refuse to say how the oppasite 
party came by their injuries, That is a 
It has 
been brought to our notice that P. Ws. 
Nos. 5,7, 8 and 9 and three others, Adi- 
Dravidas, were accused in a counter-case 
tried by the same learned Sessions Judge 
in which judgment was delivered on the 
same day as in the case with which we 
are desling. In that case four of the 
Adi-Dravidas were convicted of offences 
under ss. 323, 324 and 325, Indian 
Penal Code, and were sentenced to 
imprisonment ranging from two to three 
years. 

The name of the appellant as the person 
who had inflicted the fatal wound upon 
Nondi was given to the village Munsif 
(P W. No. 10) by P..W. No, 8 at adout 10-30 
the same night. Exhibit E is the report of 
the village Munsif to the Police in which 
he reports that accused Nos, 1, 2, 3,4,5 
and 7 had .quarrelled with Adi-Dravidas 
(P. Ws. Nos. 9, 7, 8and9 and two others) 
and thatthe appellant had stabbed Nondi 
in the chest with a spear and that Nondi 
was dead as a result thereof. The actual 
statement of P. W. No. 8 was not taken 
down by the village Munsif in writing but 
he reported the substance of it after he had 
been to the scene of the crime and had seen 
the corpse. It was pointed out that P. W. 
No. 8 in his evidence before the Committing 
Magistrate had stated that he had not given 
to the village 
Munsif. Also before the Committing Ma- 
gistrate, P. W. No. 8 said that the appellant 
stabbed Nondi with a bichuva. In the 
Sessions Court, P. W. No. 8 said that he 
had not told the Committing Magistrate 
that he had not given the names of the 
accused to the Monigar aud he said that 
he had always described the weapon used 
by the appellant as abarj: and not a bichuva. 
There seems to be no reason to doubt that 
in the Committing Magistrate's Oourt he 
did say that he had not given the names 
of the accused to the village Munsif. Bat 
saying so he was clearly wrong, because he 
had given ethe names of all the accused 
(excepting the 6th) to the village Munsif, 
Nobody suggests that the village Munsif 
had any motive to prepare a false report in 
this case, or any reason to take sides with 
the Adi-Dravidas against the Muham- 
madans. . 

The names of all these accused are record- 
ed in Ax, Ẹ and there is not the slightest- 
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when he says that he got the names from 
P. W. No. & As to the description of the 
weapon, it is quite clear that P. W.No.8 
has no very definite ideas about the dif- 
ference between bichuva and a barji and a 
knife. In the Oommitting Magistrate's 
Court after saying that accused No. 1 stab- 
bed Nondi with a bichuva, he apparently 
went on to say that that was the barji that 
he referred to, and in another place he said 
that accused No, 1 was the only person with 
a knife. He stated that the bichuva was a 
span long and two fingers broad. Whether 
he was referring to the whole of the 
weapon or only to the blade is not clear. 
Since in his evidence he alleged that 
accused No.1 at first struck Nondi with the 
handle of the weapon, holding the blade 
in his hand, it would seem likely that when 
he saidthe bichuva was one span long he 
must have been referring only to the blade. 
We are asked to discredit the evidence of 
v. Ws. Nos. 6, 8 and 9 because P. Ws, Nos. 6 
and 8 alleged that accused No. 6 was there 
whereas accused No. 6 has been acquitted 
by the learned Sessions Judge. Now the 
learned Sessions Judge has acquitted 
aecused No. 6 not as the result of a definite 
finding that he was not present, but mainly 
for two reasons (1) that his name was not 
found in Ex. E, i. e. his name was not given 
by P.W. No, 8 to the village Munsif at 
the earliest opportunity, and (2) because 
P. W. No. 9 did not see him at the 
acene of the offence. We do not think that 
P. Ws. Nos. 6 and 8 can be discredited 
marely because they say that accused No. 6 
was there and accused No. 6 took part. 
It is not impossible that accused No. 6 may 
have been there and may have taken part. 
He has only been acquittei because the 
learned Sessions Judge found the evidence 
against him insufficient. 

All the assessors found the appellant 
guilty of the offence of murder with which 
he was charged, and in spite of the uasatis- 
factory nature of the evidence to which we 
have referred, we do not think that they 
could have come to any other conclusion. 
It is cerjain that all the accused except the 
6th were there. The appellant is not a 
particularly prominent man amongst the 
Muhammadans and there is no reason sug- 
gested why he should have been singled 
out as the person who stabbed the dezoased 
if it were not the truth. He has been 
mentioned as the actual stabber esince the 
very first. We therefore think the learned 
Sessions Judge was right in agreeing with 
the assessors and finding the appellant 
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guilty of murder. We cannot, however, 
_ agree with the learned Sessions Judge that 
there are no extenuating circumstances in 
this case. On the contrary we think that 
this is undoubtedly not a case for the in- 
fliction of the capital sentence. It is quite 
clear that this stab was dealt by the appel- 
lant in the heat of passion in a fight 
ensuing upon a sudden quarrel. Almost 
all the elements of Excep. IV to s. 300, 
Indian Penal Code, appear from the pro- 
secution evidence. It dees not, however, 
appear that the appellant did not take 
undue advantage and did not act in a cruel 
or unsual manner and therefore we are 
unable to say that Excep. IV to s. 300, 
Indian Penal Code applies. We are, how- 
ever, able tosay that the offence having been 
committed in these circumstances, the proper 
sentence is one of transportation for life. 
Further we think that this is a case in 
which the Local Government may well be 
moved to remit some portion of the sentence 
of transportation for life. Since the offence 
isone of murder, we cannot do more for the 
appellant than to reduce his sentence. We 
accordingly confirm the conviction for 
murder, set aside the sentence of death and 
prea a sentence of transportation for 
ife. 

Oar attention has besn drawn toa judg- 
ment of Newsam, J.in Sanna Basya v. 
Emperor (1) which we think needs some 
comment. The learned Judge was dealing 
with the appeal of six persons who had 
been convicted of rioting and constructively 
of culpable homicide not amounting to 
murder. The learned Judge says that there 
was afree fight and apparently, as in the 
case before us, both parties had been 
charged and put on their trial. The learned 
Judge says: 

“The prosecution witnesses in this case were 
mostly accused in the other case. Their statements 
do not amount to evidence because they are the state- 
ments of persons who were themselves accused of the 
same offence in this very affray or free fight and 


also because they have admittedly not stated the 
whole truth.” 


With all respect to the learned Judge 
this dictum is clearly wrong. We think it 
was probably uttered in a hast# moment 
and that the leamed Judge had no idea 
thatit would be reported, as it has been in 
Sanna Basya v. Emperor (1). We think it 
mecessary to mention this because it will 
be disastrous if the lower Courts proceed 
to act upon the principle that the statemenis 
of withesses are not evidence merely 
because they happen to be the statements 
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of persons who are accused in a counter- 
pn Sentence reduced. 

NAGPUR HIGH COURT 
Full Bench 
Miscellaneous Criminal Oase No. 40 
of 1938 


September 30, 1938 
Stone, C. J., GRUER AND Bosg, JJ. 
VENKATESH YESHWANT j 
DESHPANDE—APPLIOANT 
versus 


EMPEROR—Oppositse Party. 

Criminal Procedure Code (Act V of 1898), s. 401— 
Order of unconditional remission of sentence—If 
can be cancelled and sentence restored, later than 
date on which prisoner is due for release under 
order of remission—Lowers of Local Government under 
8. 401—Order of remission, effect of—Order under 
3.401, signed by Governor—t is still an order of 
Provincial Government. h 

Once the Government remits a sentence uncon- 
ditionally, it isnot open.to if, in the absence of 
fraud or mistake to cancel the remission and 
Testore the sentence. Even assuming that it could 
do so, an order of this kind which has been acted 
upon to the extent of altering the History Ticket, 
to the extent of informing the Legislature of the 
remission, cannot be amended or cancelled or 
suspended by the Assistant Legal Remembrancer 
writing to the Superintendent of the Central Jail 
a memorandum telling the Superintendent to keep 
a prisoner in custody until he is told to let him 
go. That is not the way that orders are amended. 
When the amending order is passed eight days 
after an application for habeas corpus writ under 
8.491, was lauched and one month and 12 days after 
the prisoner was entitled to be released under the 
original order of remission, only possible locus 
poenitentiae is clearly ut an end. |p.597, col. 1,] 

Per Bose, J.—The lixecutive Government has not 
got unfettered and unqualified freedom of action in 
these matters. Viewed ma broad and liberal light, 
its powers in this respect are in a sense derived 
from a statutory delegation of the Royal Preroga- 
tive of pardon ; not co-extensive with it, and not 
superior to it; in fact s. 401 (9), of “the Oriminal 
Procedure Code, leaves the right of His Majesty and 
of the Governor-General, when such right is dele- 
gated to him, intact; but certainly of a like general 
Character, “hat being so, the rights of the execu- 
tive cannot be greater than those of His Majesty 
himself except und unless, and only in so far as, 
they are specifically eularged by statute, It- cannot 
be said that an order of remission is never open 
to recall. it may be in certain circumstances ; 
fraud and mistake for example might justily such 
action. But ib cannot be done afbitrarily. The 
matter vitally affects the liberty of the subject, 
and so, if such power exisis at all, it can, 
only be exercised m circumstances which a 
Uourt of Justice would uphold on general grounds 
of justice, equity and ood conscience, and of pub- 
lic policy. in every case Government must be pre- 
pared to substantiate and justify ifs action and that 
means that it must give reasons, first to the, person 
concerned, and then, uf the matter reaches Court, to 
tha? Tribunal. 1t cannot merely saya“ 1 have done 
jt and that is all that need. be said, I have the 


-, 
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tight and Ihave the power.” Rea v, Brizton Prison 
wee Sarno (3), relied on. [p.597, col, 2; p. 598, 
The effect of an order of remission is to wipe out 
the unremitted portion of the sentence altogether 
ae pot merely to suspend its operation, [p. 599, 
Though an order | under s, 401 
z 3 passed b the 
Local Government is in the name of the Governor 
eter in reality an order of the Provincial Govern- 
Viewing sub-s. (1) of s 40], asa wh it i 
i g 3 ole, it is the 
clear intention of the Legislature to confer a “power” 
to suspend or remit a sentence, 


*Mr. J. Sen with Messrs. B, L. Gupta, 
N. T. Mangalmurti and M. Adhikari, for the 
Applicant, 

Mr. W, R. Puranik, Advocate-General, 
for the Opposite Party. 


Stone, C. J. and Gruer, J.—This matter 
Talsos a point of some interest owing to the 
fact that it is an application in the nature 
of a Writ of habeas corpus whereby the 
applicant seeks to be set at liberty im- 
mediately and because the facts of the 
Case are somewhat remarkable and, we 
hope, unique. The applicant was sen- 
tenced under s. 120-B of the Indian Penal 
Code, that is to say, for criminal conspiracy, 
and was sentenced to two years’ rigorous 
imprisonment and a fine of Rs. 1,000 or in 
default, to an additional sentence of 6 
months. The Rs.1,000 fine was paid and 
accordingly as his sentence began on 
June 22, 1937, he would be entitled to 
release on June 21, 1939, subject any 
Temisslons under the prisoners Act which 
in tnis case amounted to 42 days, subject to 
the two months’ remission which came 
into effect on April 15, 1938, had that been 
applicable to his case, and subject toa 
Temission made by the order waich is 
the centre of controversy here, The order 
‘was passed under the powers conferred by 
8. 401 of the Code of Oriminal Procedure 
on February 24, 1938. It is in the following 


form: 

2: ORDER, 

The Governor of the Central Provinces 
and Berar is pleased to remit, under s. 401 
of the Code of Oriminal Procedure, 
(V of 1898), a portion of one year of the 
sentence of, two years’ rigorous imprison- 
ment anda fine of Rs, 1,000 passed on the 
petitioner, 

By order of the Governor, 
Central Provinces and Berar, 


Secretary to Government, 

Nag sa a a and Berar, 
: udicial Vepartmené, 

February 24, 1938. pres 
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It is perhaps necessary to explain that 
though the order is in the name of the 
Governor, that is the constitutional, form 
it has to take. It is in reality an order of 
the Provincial Government, In view of 
the general misunderstanding on this point, 
the Provincial Government felt it neces- 
sary, after it had issued its order of 
cancellation dated May 28, 193x, to issue a 
press communiqué explaining this differ- 
ence. It should be understood that what 
is here involved are the acts, powers and 
privileges of the Provincial Government 
und not of His Excellency the Governor. 

That order having been passed and 
communicated tothe Supsrintendent of the 
Jail where the applicant was confined, the 
result was that the date of release was 
altered 10 June 21, 1938, again subject to 
any other remissions owing to the good 
conduct of the applicant or otherwise. The 
History Ticket contains tae following 
amendments in red: 


Sentence “2-0-0 (Two years) rigorous 
imprisonment” is truck out and in red is put 
“One year rigorous imprisonment on 
Mercy Petition”. 

` Date of release “June 22,1939" is strack 
out and in red is put June 21, 1935". On 
February 26, 1938, there is an entry about 


the remission to the following effect : 

“On Mercy Petition from outside, the Governor of 
the Central Provinces and Berar has remitted 
under s. 401 of the Uode of the Oriminal Procesure, 
1593, a portion of one year of the sentenceof two 
yearsand tine Rs. 1,000: Vide Oentral Provinces 
Government No. 670-433-X1X, dated February 24, 
1980", 


On March 29, 1938, in the Legislative 
Assembly tae Government was questioned 
about remissions and the Minister-in-charge 
tabled a list of remissions whica had been 
made and the one under consideration is 
No. dt. On May 20, 19338, the present 
application was filed. 

According to the History Ticket, origi- 
nally it was written “April 16, 1938, two 
months special remission awarded by Gove 
ernment’. That relates to a general 
remission of two months made apparently 
to all ptisoners by Government. Thar 
“April 16, 1938” is scofed out in red and 
under it is put “April 15, 1930". Tne effect 
of that, had it applied to this man, would 
have been to still further ante-date the 
date of his release and would have brought 
it down to April 15, 1938. Ou April 14, 
1938, it is said witha view to keeping this 
man properly in prison until after April 
16, 1938, and until Government had had time 
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to consider this case, the following com- 
munication was sent by letter headed 
memorandum addressed to the Superinten- 
dent, Central Jail, Nagpur : 

“In continuation of this department endorsement 
No. 670 (671)-433-XIX, dated February 24, 1938, I 
am directed to inform you that pending further 
orders the prisoner V. Y. Deshpande should not be 


released, 
(Sd). F. N. Deo, 
Assistant Legal Remembrancer, 
‘ For Secretary to Government, Central 
Provinces and Berar, 
Judicial Department.” 

That was followed, eight days after this 
application had been made to the Court and 
during an adjournment which had been 
asked for, by an order from Goverment, 
The purported effect of that order was to 
rescind the order passed on February 24, 
1938. Consequently instead of the appli- 
cant being entitled to be released on 
April 16, 1938, he would not become 
entitled to release until long after this 
application was made were that order 
effective. 

Tt is urged on behalf of , Government that 
the Government is entitled to rescind its 
order by the communication above-men- 
tioned, dated April 14, 1938, alternatively 
it rescinded the order of February by the 
order dated May 28, 1938. It is further 
said that if the latter is the rescinding 
instrument then, despite the fact that the 
order was passed after the application 
was made, and although it is conceded 
that normally applications are considered 
on the facts as existing at the time of the 
application, still in a habeas corpus 
matter what one has to consider is whether 
at the time of the hearing the applicant 
was ol was not entitled to be set at large, 
and atthe time of the hearing, which is 
after May 28, 1938, the applicant was not 
entitled to be set at large. 

That leads to the question as to -the 
power of Government to cancel an order 
of this kind, generally, in any circom- 
stances or, particularly, in these circum- 
stances. The wide general power is founded 
upon s. 21 of the Generai Clauses Act. 
That Act may broadly be said, as to 
s. 20, to confer power to make “orders in 
certain cases and? as to s. 21, to confer 
power to rescind such orders. It has been 
strenuously contended for the applicant, 
that the orders in contemplation in the 
case of s. 20, if one regards the General 
Ciauses Act as a whole and in particular 
as. 14 fo 22, are orders of a legislative 
character. We do not feel called upon to 
pronounce any decision on this matter 
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because even granted that the words “any 
ordez” mean what -they say and that the 
sections relate to any order and’ anybody 
empowered to make avy order and enable 
a person so empowered by an Act of the 
Governor General-in-Council to make any 
order or to cancel any order he has made, 
still it is obvious that such a power 
contained in the General Olauses Act must 
be subject in any particular case to the 
special legislation relating to that case 
and to the circumstances. The special 
legislation in this case is the Oriminal 
Procedure Code, s. 401, tre first sub- 
sectionof which, read in with the Govern- 
ment of India (Adapation of Indian Laws) 
Order, 1937, gives a power to the Provincial 
Government inter alia to ‘suspand or to 
remit the whole or any part of a sentence. 
Itis under that power that the order of 
February. 24, 1938, was made. It has 
been argued that here no “power” is 
contained in that sub-section and that the 
side note cannot be used to import a power 
whichis not in terms conferred; but we 
think viewing the sub-section as a whole, 
it is the clear intention of the Legislature 
to confer such a power. Accordingly if it 
stood there alone, the power thus con 
ferred would be a power within the mean: 
ing of s.21 of the General Clauses Act. 
If, however, one looks at sub-s. 3 one finds 
that it reads as follows: 

“Jf any condition on which a sentence has been 
suspended or remitted is, in the opinion of the 
Governor-General-in-Council or of the Local 
Government, asthe case may be, not fulfilled, the 
Governor-General-in-Council or the Local Govern- 
ment may cancel the suspension or remission, and, 
thereupon the person in whose favour the sentence 
has been suspended or remitted may, if at large, 
be arrested by any Police Officer without warrant 
and remanded to undergo the unexpired portion of 
the sentence.” ; 


In our opinion it is at least arguable 
that that means that the power of caucella- 
tion only applies in the case of orders of 
remission where the order of remission 
was conditional and where the condition 
has not been fulfilled. If it were the 
intention of the Legislature to apply to 
this kind of order, the powerseof cancella- 
tion conferred by s. 21 of the General 
Clauses Act, this sub section was completely 
unnecessary for, clearly, a conditional 
remission, where the condition is broken, 
could be rescinded if an unconditional 
remission could be rescinded under the 
general power. Having that provision in 
mind and the general sense and purpose 
of this section, we incline to bhe view that 
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it is not open to Government, after remitt- 
ing a sentence unconditionally, to restore 
it. Different considerations would arise in 
cases of fraud or mistake. Nosuch case is 
made out here. ` 


Itis not. however, necessary to decide 
whether Government has any, and if so, 
what power to cancel such an order 
because whether that could or could not 
be done in a proper case, it would have to 
be done in a very different way, at a 
very different time and in very different 
circumstances from the way, time and 
circumstances present here. An order of 
this kind which has been acted upon to 
the extent of altering the History Ticket, 
to the extent of informing the Legislature 
of the remission, cannot be amended or 
cancelled or suspended by the Assistant 
Legal Remembrancer writing’ to the 
Superintendent of the Central Jail a 
a memorandum telling the Superintendent 
to keep a prisoner in custody until he is 
told to let him go. That is not the way 
that orders are amended and it is not the 
way that this crder was amended because 
the amending order is dated May 28, 
whereas the above memorandum is dated 
April 14. The trouble about the amending 
order, even assuming a power in Govern- 
ment to rescind such an order,is that it 
was passed eight days after this applica- 
tion had beén launched and one month and 
12 days after the prisoner was entitled to 
be released under the order of February 
24,1938. Any possible locus penitentie 
was Clearly at an end when the amending 
order was passed. In the circumstances 
we have no doubt at all that the application 
must succeed. . 


We do not consider it within our province 
to pass any comments on the various 
steps that were taken save that we see 
nothing in the record to show that Goverao- 
ment when it asked for the adjourament 
of these proceedings were attempting to 
get time merely for the purpose of cancell- 
ing anorder and thereby, as they thought, 
preparing. the ground for a successful 
resistance of this application. Further we 
have little doubt that Government in the 
steps it has taken to resist this applica- 
tion had before it the sole purpose of 
putting right a most regrettable departure 
from proper courses made when the order 
of February 24, 1938, was passed. The 
order of February 2t is still more remarkable 
when one bears in mind the fact that this 


- particular prisoner, @ few months, hardly 
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more than a few weeks, before his success- 
ful petition, had a petition for remission dis- 
missed. 

The result is that the applicant will be set 
at liberty as prayed and the bail bond will 
be cancelled. 


Bose, J.—I fully agree with the order 
which my Lord the Ohief Justice has 
delivered and at first I had not intended 
delivering a separate order, but as the 
question is one of great constitutional 
importance, I feel, upon reflection, that I 
ought to express my own opinion. 

The matter is of first impression. No 
case like this has ever been known before, 
and since the right claimed on behalf of 
the Crown is not to be found in express 
terms anywhere, I consider it desirable to 
emphasise certain constitutional principles 
which, in my view, are fundamental, and 
which, I feel, ought to govern this ques- 
tion. 

I do not think that the Executive Govern- 
ment has got unfettered and unqualified 
freedom of action in these matters. 
Viewed in a broad and liberal light its 
powers in this respect are in a sense 
derived from a statutory delegation of the 
Royal Prerogative of pardon; not co 
extensive with it,and not superior to it; 
in fact s. 401 /5) of the Criminal Procedure 
Code ‘leaves the right of His Majesty and 
of the Governor-General, when such right is 
delegated to him, intact: but certainly of a 
like general character. 

That being so, I cannot think that the 
rights of the Executive can be greater 
than those of His Majesty himself except 
and unless, and only in so far as they 
are specifically enlarged by statute, I do 
not think it is possible to urge that the 
intention of the Legislature was to confer 
by implication upon the Executive Govern- 
mentin India powers which the Orown 
itself does not possess, under some general 
provision of law, especially when the 
matter trespasses upon so fundamental a 
right as that of the liberty and freedom of 
the subject. 


That the Sovercign’s powers in respect 
of his prerogative ere limited is undoubt- 
ed. The matter is put thus in Halsbury’s 
Laws of England, Hailsham Edition, 
Vol. VI—p. 444. _ 

“The prerogative is thus created and limited by 
the Common Law and the Sovereign cap claim no 
prerogative except such as the law allows, nor such 
ag are contrary b0...... the liberties of the subject. 

The passage continues :— s 

“The Courts have jurisdiction therefore to enquire 
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jnto the existence or extent of any alleged prero- 
gative..... If any prerogative is disputed, they must 


decide the question whether or not it exists in the 
same way as they decide any other question of law” 
and again at p. 455 :— 

“Olaimas made bythe Crown cannot be supported 
by mere pretence of prerogative, since the Oourts 
have power to determine the extent and the legali- 
ty or otherwise of any alleged prerogative, nor may 
illegal acts be rendered justifiable by the plea of 
the King's commands or State necessity. The Crown 
is bound to observe the law both by statute and 
hy theterms of the Coronation oath, which em- 
bodies the contract between the Crown and people 
upon which the title to the Crown originally depend- 
ed, and still in large measure depends, upon any 
doubtful point of prerogative the Orown and its 
Ministere must, therefore, bow to the decision of the 
legal Tribunals.” : . r 

Fven in respect of pardons, the right is 
restricted. I quote again from Halsbury 
(p. 477). 

“The right of pardon is, moreover, confined to 
offences of a public nature where the Orown is prose- 
cutor and has some vested interest either in fact or 
by implication ; and where any right or benefit is 
vested ina subject by statute or otherwise, the 
Crown, by a pardon, cannot affect it or take it away.” 

If then the very right to grant a pardon 
is so restricted and circumscribed, how 
much more must be the right to retract a 
pardon once it has been granted, even if 
sucha right exists. The constitution is 
jealous of sll such claims and the Courts 
will be slow to enlarge them. 
Herschell said in Cox v. Hakes (1). 

“The law of this country has been very 
jealous of any infringement of personal 
liberty” 
and that applies to India also. 

To quote from Halsbury again (p. 477). 
“The Crown enjoys the exclusive and inseparable 
right of granting pardons, and this privilege can- 
not be claimed by any other person either by grant 
or prescription. " 

In the face of these rigorous safeguards, 
I cannot see how any right can be claimed 
in these matters unless they have been ex- 
presely conferred in explicit terms. 

And, to quote Scrutton, L. J. in Rez v. 
Secretary of State for Home Affairs & 
O’Brien (2). 

“This care is ‘hot to be exercised less vigilantly 
because the subject whose liberty is in question 
may not be particularly meritorious. It is indeed 
one test of belief in principles if you apply them 
to cases in which you have no sympathy at all... 
And the subject is entitled only to be deprived of 
his liberty by due process of law, although that 
due process, if taken, will probably send him to 
prison, A man undoubtedly guilty of murder must 
yet be released if due forms of law have not been 
followed in his conviction. It is quite possible, 


(1) (1890), 15 A O 506 at p. 527; 60 LJ QB89 63 
L T 392; 3) WR 145; 17 Oox C O 158; 54 J P 820. 

(2) (1923) 2 K B 361; 92 L J KB 797; 27 Cox O 
R ?7 J P166; 39 T L R487; 21 L GR 419; 678 
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even probable, thit the subject in his case is guilty 
of high treason ; he is still entitled only to be dep-- 
rived of his liberty by the process of law.” 

and that applies here too. 

I do not say that an order of remission 
is never open torecall. It may be. in cer- 
tain circumstances fraud and mistake; for 
example, might justify such action. But I 
am clear that it cannot be done arbitrarily. 

The matter vitally affects the liberty of 
the subject, and so, if such power exists at 
all it can, in my opinion, only be exer- 
cised in circumstances which a Court cf 
Justice would uphold on general grounds 
of justice, equity and good conscience, and 
of public policy. In every case Govern- 
ment must bs prepared to substantiate and 
justify its action and that means that it 
must give reasons, first to the person con- 
cerned, and then, if the matter reaches 
Court, to shat Tribunal. It cannot merely 
say, as here “I have done it and thatis all 
that need be said. I have the right and I 
have the power.” To quote Low, J. in Rex 
v. Brixton Prison (Governor) Sarno (8). 

“I do not agree thatit isfor the Executive to 
come here and simply say: ‘The man isin custody, 
and therefore the right of the High Court to inter- 
fere does not apply because the custody is at the 
moment technically legal.” I say that this answer 
of the Crown will not doif this Court is satisfied 
that what is really in contemplation is the exercise 
of an abuse of power. Tne arm of the law would 
have grown very short, and the power of the Court 
very feeble, if that were the case" 

The constitution guarantees freedom and 
liberty to every subject and he cannot be 
deprived of it arbitrarily. In order to pre- 
vent abuse of power and an arbitrary or 
irresponsible exercise of authority in this 
behalf, elaborate machinery has been set 
up which (except when some special statute 
specifically and expressly directs otherwise) 
must be setin motion and faithfully fol- 
lowed to the end before any person can be 
deprived of his liberty. 

In every case where it is necessary to 
send a man to jail or to detain him in custody 
for more than afew hours (again special 
statutes excepted) reasons have to be given 
and justification shown to the person con- 
cerned onthe face of the order. If His 
Majesty's subject must be incarcerated or 
deprived of their liberties or detained in 
custody, they are entitled to know the rea- 
son why and the authority under which 
aclion istaken. They are entitled to be 
brought before a Court and have the mat- 
ter adjudicated upon by an impartial 
Judgeor Magistrate who, in turn. must pub- 
licly, justify his own action. 3 

(3) (1916) 2 K B 742; 86 LJ K B62, 115 L T 608; 
80 3 P 389; 32 T LR 717; 14 L G R 1060. . 
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Warrants of arrest must specify the 
charge; judgments and orders musts be 


forfeited by reasons and ordinarily must be 
publicly delivered in open Court. I can- 
not think that the Legislature intended to 
sweep away such fundamental rights safe- 


guarded- under the Constitution with such 


elabora‘eand anxious care by a general 
provision likes. 21 of the General Clauses 
Act, especially when s. 401 of the Code of 
Otiminal Procedure contains indications to 
the contrary. See in this connection the 
Earl of Birkenhsad’s remarks in Secretary 
of State for Home Affairs v. O’Brien (4). 

“But I should myself ....decline utterly to be- 
lieve that a section couched in terms so general 
availed to deprive the subject of an ancient and 
universally recognised constitutional right.” 

It is not necessary for me to decide here 
whether Government has any, and if so, 
what power to cancel an order of 
remission of sentence apart frém fraud 
or mistake, There may be a locus poeniten« 
tise, but if there is then clearly, there must 
come a point beyond which it cannot be 
exercised. I am clear that in no case 
(fraud and mistake excepted, though even 
there considerations of public policy may 
intervene : I say nothing about that) can 
that point be placed later than the date 
on which the prisoner is due for release 
under an uncancelled order of remission. 
Ido not say itcannot be placed earlier: 
I need not decide that but I am clear 
that in no case can it be placed later. 

The effect of an order of remission is to 
wipe out the unremitted portion of the 
sentence altogether and not merely to 
suspend its operation; suspension is separa- 
tely provided for. In fact, in the case of 
a pardon in England statutory and other 
disqualifications following upon conviction 
are removed, and the pardoned man is 
enabled to maintain an action against 
any Person who afterwards defames him 
in respect of the offence for which he was 
convicted. (6. Halsbury, Hailsham Edition, 
pp. 478 and 479). 

That may not apply in full here, but the 
effect of an order of remission is certainly 
to entitle the prisoner to his freedom on 
a certain dale. Therefore, once that day 
arrives, he is entitled {o release, and 
in the eyes of the law he is a free man 
from that mcment; and no free man can 
be deprived of his liberty or re-incarcerated 
or detained in custody without the order of 
a competent Court. He must be resen- 

(4) (1923) A 0603 at p 610: 921 JKB 830; 129 
E 577; 27 Cex 0 C 466; 67 S J 747; BIT LR 
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tenced, and only a competent Oourt can 
do that, not the Executive Government and 
in any case, in no event can it be done, as 
I read the Constitution, without reasons 
being given and justification furnished on 
the face of the order itself. The prisoner 
must know, and the Court to which an 
application for a writ of habeas corpus (or as 
8.491 puts “in the nature of habeas corpus) 
is made. must know on the face of the 
order itself, the justification for detaining 
himin custody. Otherwise he is entitled to 
immediate release. 

Think what the contention of the Orown 
in this casa means. Pushed to its logical 
conclusion, Government would be able 
to release aman sentenced to death and 
remit the whole of his sentence upon con- 
ditions. Years afterwards, perhaps half a 
century later, even after all the conditions 
imposed have bzen fulfilled, it would be 
entitled tọ haul him back to prison and 
hang him without being called upon to 
give even the semblance of a reason. 

It is, in my opinion, monstrous that such a 
possibility should be thought to ezistas a 
legal right under the Constitution, even if it 
be unthinkable in the present circumstan- 
ces that the power would ever be exercised: 
the danger would always be there remote 
perhaps inthe extreme form in which I 
have putit, but not so remote when we 
come to humbler situations more nearly 
approaching the present case. I cannot, for 
a moment, think that the power exists. 
It has certainly not been conferred in ex- 
press terms anywhere and 1 decline to 
imply it. , 

There is one more point upon which I 
wish to touch and that isto deal with 
the letter of April 14, 1938, which, according 
to the Crown, had the effect of cancelling 
the order of remission. I wish to make it 
plain that in my opinion all matters 
touching the liberty of the subject are 
so fundamental and important under the 
Constitution that they cannot ke toyed with 
by mere departmental communications 
from one officer of Government to 

r. ; 
a Eagland a pardon has to be either 
under the Great Seal or by a Sign Manual 
Warrant counter signed by a principal 
Secretary of Btate, and in c1se3 of the 
more serious offences, the pardon has to 
specify the offence, otherwise it 19 ineffec- 
tual. (6. Halsbury ibid. p. 478), 4 14 is 
a solemn constitutional act performed in 
the name of His Majesty by or on behalf 
of the Government asa whole. It is not, 
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the personal gift of an individual minis- 
ter acting according tothe dictates of his 
fancy, even though under the Cabinet rules 
of business, the right to act may have 
been delegated tohim. It is still Govern- 
ment acting as a whole and not the 
minister. k 

Conditions in India are no less stringent. 
The powers exercisable under s. 401 vest 
in the Provincial Government and not in 
an individual minister. Under s. &9 (1) 
of the Government of India Act : 

“Allexecutive action of the Governmentofa 
Province shall be expressed to be taken in the name 
of the Governor,” 
and under s. 59 (2) : 

“Orders and other instruments made and 
executed inthe name of the Governor shall be 
authenticated in such manner as may be specified 
in rules to be made by the Governor.” 

We were not shown these rules but 
were told that they require the signature 
of a Secretary to Government. The order 
of remission, dated February 24, 1938, 
complied with those ecnditions. 

Now itis clear that if all these formali- 
ties are necessary for the release of a man 
or fora remission of his sentence, they 
must be equally necessary for retracing 
of those steps. Evenunders. 21 of the 
General Olauses Act, only the authority 
given the power to make an order would 
have the right to recall it, and if that 
authority canonly actin a certain solemn 
way when making the order, it is at least 
incumtent upon it to be equally solemn 
when cancelling it; also, in any case no 
lesser authority can arrogate to itself the 
right and the power to recall an order 
of release which a greater authority has 
given, 


Now what do we find here : not an order, 
buta memorandum; not something publicly 
addressed tothe world at large, but a 
letter to the Superintendent of the Central 
Jail at Nagpur, not an order issued on 
behalf of Government in the name of the 
Governor, but a mere departmental in- 
timation from one Officer of Government 
(the Assistant Legal Remembrancer signing 
for the Secretary to the Provincial Govern- 
ment, Judicial Department not for, or “by 
Order of the Governor”, to another. It 
does not purport to cancel or recall or 
amend the order of remission but is 
merely a ‘continuation of this department 
endorsement No. 670 (if should be 671 
because 670 is not an endorsement buta 
ecpy of the order) 433-XIX, dated Febru- 
ary 24,1934," and what does that endorse- 
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mentcontain ? Merely this : 

‘eCopy forwarded (that is, a copy of the order 
granting remission) to the Superintendent, Central 
Jail, Nagpur, for information, with reference to 
correspondence ending with his letter No, 630-W 
dated February 18,1938, and favour of communica- 
tion tothe petitioner with the request that he will 
kindly obtain the petitioner's acknowledgment and 
retain it in his office.” 


Government having in effect solemnly 
directed the release of this man by a 
certain date, a casual communication 
is sent tothe Superintendent of the Jail 
by an authority not disclosed but certainly 
not Government assuch (for it can only 
act in this behalf in a certain way and for 
reasons not disclosed, to detain him in 
custody “pending further orders.” 

Itis all gravely disquieting. Consider 
these facts. On October 26, 1937, a 
petition for remission of sentence is dis- 
missed. “On February 24, 1938, just four 
months later another is solemnly allowed 
by a Goverment Order issued in the name 
of the Governor of the Provinee and 
signed by a Secretary. The due date for 
release is April 16, 1938. Two days before 
this, and seven weeks afterthe order of 
remission, comes this extraordinary missive 
of April 14, 1938, which without even 
pretending to cancel or modify the order of 
Government, dated February 24, 1938, 
directs the Superintendent of the Jail not 
to release the prisoner “pending further 
orders.” and the prisoner's History Ticket, 
which purports to record events in chrono- 
logical order as they occur, contains an 
entry dated April 16, 1938: Released on 
remission.” It is scored out and underneath 
it and clearly written after it,is an entry 
dated 2 days earlier (thatis to say, April 
14, 1938) “Detained by order of Govern- 
ment” and the only order produced is this 
curious memorandum. Five weeks pass 
and still noorders are issued, and then 
on May 20, 1938. comes this application for 
a Writ ofhabeas corpus. What does it all 
mean? Something seems ;to be seriously 
wrong. 


But however that may be, I am clear 
that ordersof Government affecting the 
liberty of the subject cannot be passed 
in this inconsequential way (Iam referring 
14). Such 
orders are solemn constitutional acts and 
are rigorously circumscribed by statutory 
provisions and rules. Men's liberties can- 
not be signed away inthis casual faghion. 
Governments cannot function in this 
haphazard manner. They cannot play fast 
and loose with men's,lives. ° ° 
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It follows that the order 
solemnly and legally made on February 
24, 1938, had not been recalled on April 16, 
1938. Under that order the prisoner was 
entitled to immediate and unconditional 
release on that day. He was, therefore, 
in the eyes of the lawa free man from 
that moment. Thereafter he could not be 
kept in custody except in accordance with 
the due processes of law, thatis to say, 

. except by being re-sentenced by acompe- 
tent Court. He has not been so re-sentenc- 
ed. Heis, therefore, entitled to immediate 
and unconditional release. I concur in the 
order of my Lord the Ohief Justice. 


D. : Applicant set at liberty, 





MADRAS HIGH COURT 
Reference No. 5 cf 1988 
September 6, 1938 
BURN AND LAKSHMANA Rao, JJ. 

In re MAJJI APPALASWAMY AND ANOTHER 

-——AcousED 

Penal Code (Act XLV of 1860), 2. 411—Possession 
of stolen property knowing it io be stolen, whether 
shows “ dishonest intention.” 

It is of course not possible for the prosecution 
in a trial for an offence under s. 411, Penal Oode, 
to prove what is inthe mind ofan accused person, 
but usualiy the possession of stolen property know- 
ng it to be stolen isa sufficient fact upon which 
o base an inference of dishonest intention. 

Reference under s. 307 of the Code of 
Criminal Procedure, 1898, by the Assistant 
Sessions Judge of the Hust Godavari Divi- 
sion in Oase No. 13 of his Oalendar for 
1938. . 

The Public Prosecutor, for the Crown. 
Burn, J.—This is a reference by the 
learned Assistant Sessions Judge under 

s. 307, Criminal Prccedure Code, in 8S. 

O, No. 13 cf 1938, the learned Assistant 

Sessions Judge tried four persons on 

charges of house-breaking by night and 

theft under ss. 457 and 380, Indian Penal 

Code, or in the alternative under s. 411, 

Indian Penal Code. The jury unanimously 

found all the accused not guilty under 

ss. 457 and 30 and they found lst 
accused not guilty under s. 411, Indian Penal 

Oode, but they found accused Nos. 2 to 4 

guilty under s. 411, Indian Penal Oode. 

The learned Assistant Sessions Judge 

accepted the verdict of the jury with 

regard to all the accused so far as the 
offence under ss. 457 and 38, Indian Venal 

Code, was concerned. With regard to the 

offence under s. 411, he accepted the ver- 

dict as regards the lst and 2nd aceused, 
«he convicted the 2nd accused and sen- 


of Government. 
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tenced him to rigorous imprisonment for 
one year. He considered, however, that 
the verdict of guilty against the 3rd and 
4th accused for an offence under s. 411 was 
perverse. 

After hearing the learned Publie Pro- 
secutor and examining the records, we 
find that the opinion expressed by the 
learned Assistant Sessions Judge regard- 
ing the 4th accused is justifiable. There 
was no evidence before the Jury upon 
which they sould clearly find that the 
4th accused was in v-scession of th, 
stolen property. We therefore accept the 
reference in so far as the 4th accused 
is concerned, and set aside the verdict 
of guilty and acquit him. If he has not 


` already been released on bail, be must 


be released forthwith and if he has been 
released on bail, bis bail bond,must be can- 
celled. 

So far as the 3rd accused is concerned, 
we cannot agree with the learned Assise 
tant Sessions Judge that there was no 
evidence upon which the jury could base 
their verdict. We think that there was 
evidence which, if accepted by the jury 
would justify them in holding that the 
3rd accused was dishonestly in possession 
of part of the stolen property. The 
learned Assistant Sessions Judge himself 
believes the fact of possession but thinks 
that dishonest intention has not been 
established by the prosecution. It ig 
of course not possible for the prosecu- 
tion fo prove what is in the mind of an 
accused persen, but usually the possession 
of stolen property knowing it to be stolen 
is a sufficient fact upon which to base 
an inference of dishonest intention. We 
are, therefore, unable to accept the refer- 
ence so far as the 38rd accused is con- 
cerned. We ‘accept the verdict of the 
jury and convict the 3rd accused of the 
offence under s.411, Indian Penal Code. 
Ib appears that he is still in custody. 
As the 2nd accused was sentenced to one 
year's rigorous imprisonment on the 2nd 
day of July, we think it will be reason- 
able tọ pass a sentence of ten months’ 


rigorous imprison nent, upon the 3rd accused 


and sentence him accordingly. 


ND, Order accordingly. 
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NAGPUR HIGH COURT 
Criminal Appeal No. 64 of 1938 
May 19, 1938 
Niyogi AND GRUER, JJ. 
MUKTAWANDAS AND OTHERS — Å PPELLANTS 
VETSUS 
EMPEROR—Oppostra Party 


Criminal trial—Witnesses — Duty of prosecution 
to call them -liye-witnesses, when not numerous must 
all be examined—Evidence Act (I of 1872), ss. 153 (3), 
145 8.145, if controls s. 155—Oral statements made 
to witnesses by others—Questions to witnesses about 
those statements— Admissibility. 

Witnesses essential to the unfolding of a narrative 
on which the prosecution is based must, of course, be 
called by the prosecution whether in the result the 
effect of their testimony is for or against the case 
for the prosecution. Where the eye-witnesses are 
not numerous all of them must be examined by the 
prosecution and none of them should be treated as 
redundant because being eye-witnesses, each of them 
is likely to throw some light on the facts of the case. 
Ceylon, Stephen Seneviratne v. The King (6), relied 
on. Ram Ranjan Roy v. Emperor(1), Emperor v, 
Nem Singh (2), Ramjit Ahir v  King-Emperor (3), 
Emperor v. Reed (4)and Emperor v. Balaram Das (5), 
referred to. [p. 604, cols. 1 & 2.] 

Section 145, Evidence Act, speaks only of previous 
statements in writing and makes no mention of oral 
statements, It therefore cannot control s. 155, Con- 
sequently questions proposed to be put to prosecution 
witnesses about oral statements made to them by 
other witnesses are legally admissible, although the 
‘Court may refuse to place any reliance on them on 
the ground tbat they had not been put to these 
witnessesforexplanation. To disallow such questions 
may, therefore, be prejudicial to the accused. Misri v. 
Emperor 1), not followed. Ramanandi Kuerv. 
Kalawati Kuer (8), referred to. [p. 605, col. 1] 

Or. A. from the order of the Court of the 
Sessions Judge, Raipur, dated February 18, 
1938. 

Dr. B. R. Ambedkar with Mr. T. G. 
Chcbles, for Accused No. 1. 

Messrs. T. J. Kedar, R. K. Rau, R.G. 
Rau, S.W. A. Rizwi and W.C. Dutt, for 
Appellants Nos. 2 to l4. 

Mr, W. R. Puranik, Advocate-Qeneral, for 
the Crown. : ; 

Order. — The fourteen appellants have 
all been convicted of rioting and sentenced 
to four months’ rigorous imprisonment. Ap- 
pellant No. 1, Muktawandas, has also been 
sentenced to transportation for life under 
s. 202, Indian Penal Oode. The decision 
is attacked on the merits, and it is also 
argued that it is vitiated, firstly, b&cause 
eof the failure of the prosecution to examine 
certain eye-witnesses, and secondly, because 
certain questions which it was proposed to 
put to Court witnesses Nos. | and 2, 
Ghoundul and Asaram, hava heen wrongly 
ruled out as inadmissible by the Sessions 
Judge, thereby causing prejudice to the 
appellants. In this crder we shall deal 
with these points of law, but first we pro- 
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- Pose to consider the merits of the convic- 
tion for rioting. 

The conviction under s. 147, Indian 
Penal Code, is said to be wrong, firstly, 
hecause the rice crop in that field belonged 
to and was in tLe possession of Muktawan- 
das and his bataidar Hiraman, so that 
its removal by Muktawandas and his ser- 
vants was justified, and secondly, because 
the prosecution has not made out that the 
assembly of the accused was guided by, 
any common unlawful object or did any 
unlawful act. The transactions which re- 
sulted in the exchange of this field 
(No. 1564-2 (c) for other land out of 
Muktawandas’s block of 55 acres is not dis- 
pated. It is also common ground that 
through the mediation of the Chakbandhi 
Inspector accused Muktawandas agreed to 
pay Rs. 11-4-0 to Firanta as compensation 
for 30 cart loads of manure which he had 
spread on this field. This sum was not 
paid. Muktawandas says that the reason 
was that Firanta had removed the manure. 
himself while Firanta denied that. This 
point has not been cleared up. The Oon- 
solidation Officer, Mr. Mishra (P, W. No. 1) 
has stated that the point as to who should 
be in possession in case the price of the 
manure was not paid was neither raised 
nor decided. According to law the ex- 
change scheme would come into effect on 
June 1, 1938, but the tenants voluntarily 
agreed that they would start their posses 
sion from the date of the scheme according 
to the allotments made. Bodhrai (P. W. 
No. 3) has admitted that he cultivated all 
the land allotted to him in the Ohak- 
bandhi, which he got in exchange. He 
also admits that accused Muktawandas had 
given this Munshi Newar field on adhia 
to Hiraman. He says that there was a 
quarral between him aad Hiraman over the 
sowing of this field. He also says: 

“All the tenants know that I had sown 
Munshi Newar's fieldand that I did ell the other 
operations.” 

The case of tha prosecution is that in 
spite of taking the field in exchange, Firanta 
determined tə rebain possession of this 
field for that year and appropriate the 
crop in lieu of the sum of Rs. 11-4-0, which 
had not beén paid to him. We need not 
discuss whether Firanta was right or wrong 
in taking up thie attitude. The question is 
how far the prosecution has made out that 
the rice crop which Firanta and his son 
were reaping that day was in their pos- 
sessiot and belonged to them. The evi- 


dence on the point seems to us*to be of . N 
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somewhat inconclusive nature, Exhibit 
P, 14 is a copy of the raznamcha emVVody- 
ing a complaint made to the Police Station 
by Firanta on July 2,1937. This report is 
admissible under s. 32 (3) of the Indian 
Evidence Act so far as it contains a state- 
ment against the pecuniary or proprietary 
interest of Firanta. Such a statement is 
the one that Muktawandas had rooted out 
the dhan sown by Firanta and sowed other 
dhan in its place. There being no allegation 
or proof that this sowing of Muktawandas was 
again uprooted and replaced by Firanta it 
would seem that the crop which was reaped 
that day had been sown by Muktawandas. 
Apart from Bodhrai's statement there is no 
good evidence about who looked after the 
crop between sowing and reaping times. 
It is said that the bataidar Hiraman at least 
has not come forward, and he may have 
decided to leave this field alone. Mr. 
Mishra (P. W. No. 1) stated that the said 
field was found recorded in the jamabandiin 
the name of Firantaso far as he remembers, 
but as the jamabandi has not been pro- 
duced nor has tne patwart been questioned 
about it, this statement is useless as evi- 
dence. That Firanta was by no means 
sure about his rights over this dhan is, 
according to the defence, to be deduced 
from the fact that he arranged to reap it 
when it was barely ripe. His son Bodhrai 
says that it was ready for cutting being an 
-early variety, although dhan in other fields 
was not ready. But Hirabai admits that 
it was a little unripe so that it does look as 
if the reaping was begun hastily in order 
to checkmate the other side. It would 
therefore appear that this crop was sown 
by or on behalf of Muktawandas, and it is 
uncertain how it was looked after when it 
was growing. The prosecution then has not 
made out satigfactorily that this crop be- 
longed to and was in the possession of 
Firanta. We are inclined to hold that it 
was in the possession of Muktawandas. It 
follows that it would be unsafe to conclude 
that Muktawandas’s party would be com. 
mitting a wrongful act in removing it. 
Tnat being,so, they should not have been 
convicted of rioting. 

On the second point urged, our decision 
must also bein favour of the appellants 
Nos. 2to 14, Even taking it that the crop 
belonged to Firanta, had these servants good 
reason for thinking that their mastır had 
“nota bona fide claim toit? ‘hey knew 
that the land had been given to him in ex- 
change and that possession had been taken 
> all round in accordance with that exchange. 
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They may also have known that he had suc- 
ceeded in making the final sowing of the 
land. It would not then be obvious to 
them that they would be committing theft 
in removing the crop. Then, too, their 
attitude as a whole was not violent. The first 
batch of them which came with the kotwar 
did nothing against Firanta, who was 
merely advised to stop the reaping. They 
quietly sat down cn the boundary of the 
field. Then, according to the prosecution, 
the rest of the aprellants who were plough- 
ing in a neighbouring field were brought 
up by Muktawandas. Unless they knew 
definitely that they were to be ordered to 
c mmit an offence were they not bound 
as servants to follow their master, and’ 
when they got there what illegal act did 
they do? According to the prosecution, 
two of them Ghendram and Fundwa caught 
hold of Firanta’s arms when ordered to do 
so, Unlessthis was done in pursuance of 
a common object, it would not turn the 
others into rioters. At the most, Ghendram 
and Fundwa could be convicted of simple 
assault. 

It is said, however, that after Mukta- 
wandas had attacked Firanta, he was 
surrounded by all the appellants. Bodhrai 
says so, but Ee does not say that even 
then these appellants did anything against 
Firanta, while bis wife Hirabai does not 
mention this surrounding of Firanta at all. 
The picparations to remove the dhan were 
also not continued, and it was left where 
it was. It thus appears that the body of 
the appellants took up a passive attitude, 
and are at least entitled to the benefit of 
the doubt on the question of their being 
animated by a common illegal object. We 
conclude then that the charge of rioting has 
not been satisfactorily made out. It may be 
said that Ghendram and Fundwa were 
guilty of assault, but we think that they 
have already been snfficiently punished, 
and there is no need to record a convic- 
tion against them under a different sec- 
tion. We set aside the conviction 
of all the appellants under s. 147, Indian 
Penal G@ode, and direct the release of all 
of them except Muktawandas in whose case 
alone the appeal has yet to be determined 
on the charge of murder. 

We ncw turn to the points of law which 
were said to undermine the whole prosecu- 
tion case. Undoubtedly, according to the 
prosecution, both the wives of the chief 
witness Bodhrai were present in the field 
when Bodhrai’s father Firanta was attack- 
ed. One wife, Hirabai, is examined as 
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P. W. No. 4; the other, Rubi, is not 
examined. Her name does not even appear 
in the Police Chellan, and there is no expla- 
naticn why she was not called. It is now 
suggested by the learned Advocate-General 
that the prosecution may have thought her 
evidence redundant. Theother two alleged 
eye witnesses are Mawa, danghter of 
Bodhrai, and a boy Bhunesar. It is not 
clear from the record how much, if any, of 
the marpit they saw. Acecrding to Musam- 
mat Hirabai (P. W. No. 4) they were graz- 
ing cattle about 200 yards away. Still 
they may have seen something or might be 
able to slate who came to the spot. 

Certain cases have heen quoted to us 
about the duty of the prosecution to 
examine eye-witne-ses. In Ram Ranjan 
Roy v. Emperor (1), It was held that all 
available eyeewitnesses even though they 
give different accounts, should be brought 
before the Court. In Emperorv. Nem Singh 
(2) the Court went even further in holding 
that a witness who had given evidence 
supporting a plea of alibi taken by one of 
the accused ought, beyond all doubt, to be 
produced by the prosecution. On the other 
hand, in Ramjit Ahir v. King-Emperor (3) 
it was ruled that the Police are not bound 
to send up as a witness a person whose 
statement they believed to be false or 
whose evidence they believed to be unneces- 
sary. Rulings to the same effect are to be 
found in Emperor v. Reed (4) and Emperor 
v. Balaram Das (5). The point bas recent- 
ly been considered by their Lordships of 
the Privy Oouncil in a case from Ceylon, 
Stephen Seneviratne v. The King (6). Their 
Lordships, observing that no rule can be laid 
down to fetter the discretion of the pro- 
section to call witnesses which is dependent 
on the particular circumstances cf each 
case, go on to say that they do not in 
general approve of the idea that a prosecu- 
tion must call witnesses irrespective of 
considerations of number and of reliability, 
but that witnesses essential to the unfolding 


ofa narrative on which the prosecution is 
(1) 420 422; 27 Ind. Cas. 574; A I R 1915 Cal, 545; 
190 W N28; 160r. L J 170. 4 
(2) 57 A 267; 152 Ind Cas. 741; AIR 193f All. 908; 
(1984) coe 1167; 36 Ce. L J 152; L R 15A 114 Or, 
7R-A 


(3) 2 Pat. 309; 74 Ind. Oas. 705; AIR 1923 Pat, 413; 
24 Cr, L J 801. 

(4) 49 O 277; 69 Ind. Cas. 630; AIR 1922 Cal. 461; 
23 Or. L J 742, 

(5) 49 O 358; 71 Ind. Cas. 685; A I R 1922 Oal. 382; 
24 Or. L J 221. 
= (6) 164 Ind. Oas. 545; A I R 1936 P O 289; (1936) 
Or, Cas. 900; 37 Or. L J 963; 9 R P O 83;44 LW 661; 
Be W N 65; (1986) M W N 1340; 39 Bom. LRI 
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based must of course be called by the 
prosetution whether in the result the effect 
of their testimony is for or against the case 
for the prosecution, 

Applying these principles to the present 
case, we observe that the eye-witnesses are 
certainly not numerous. Musammat Ruhi 
should not have been treated as redundant 
witness. There is also nothing to show 
that she is unreliable, although possibly the 
prosecution may be afraid that she has 
been influenced by her father Ghoudul 
(Oœ W. No. 1). We think that the 
evidence of this Ruhi should certainly have 
been taken. The two children were pro- 
bably not examined as it was thought they 
were not eye-witnesses, but it appears that 
they, too, may be able to throw some light 
on the facts. We are of opinion that the 
evidence gf these three witnesses should 
now be recorded so that we may have it 
before us in deciding the case on the 
merits. 

It wae proposed to question the two Court 
witnesses about certain statements said to 
have been made to them by Bodhrai, 
Hirabai and Ruhi. These questions were 
disallowed as the questions had not been 
put to these three persons themselves. So 
far as Ruhi is concerned, we think that the 
objeciion is sound As she is not a witness, 
no question of contradicting her arose and 
to repeat what she said would be merely 
hearsay. The questions would not be 
admissible under s. 32 of the Indian Evi- 
dence Act as there was nothing to prevent 
Rahi from being called. We must also 
hold s. 6 inapplicable including illustra- 
tion (1) to that section, as the questions were 
not with regard to what these witnesses 
said so shortly before or after, the marpit 
as to form part of the same transaction. 

The admissibility of the statements made 
by Bedhrai and Hirabai depends on whether 
s. 155 (3) of the Evidence Act is governed 
by s.145 of the same Act. Prima facie it 
does not appear to be so, ass. 145 speaks 
only of previous statements in writing 
whereas the statement with which we are 
concerned was an oral one. There are some 
cases in which itis said that there can be 
no distinction in principle on this point 
between a statement in writing and an 
oral statement, and hence a witness cannot 
be contradicted by his previous oral state- 
mentif his attention has not been drawn 
to it as required by s. 145 of the Evidehee 
Act. In Sarkar’s Evidence Act, fifth edi- 
tion,’°p. 1141, the analogy of the English 


Statute, 28 and 29 Vic.c. 18, s, 3, is quoted. -. 
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Jn Musammat Misri v. Emperor (7) such a 
statement was ruled to be not admisgible, 
but no reasons were given. We agree with 
the learned Oounsel for the appellants that 
the question is not one of admissibility but 
of the weight to be attached to such a state- 
ment if it is not put to the witness to whom 
it is ascribed. In a very recent Privy 
Council case reported in Ramanandi Kuer 
v. Kalawatı Kuer (8) their Lordships 
dealing with the construction of Indian 
Statutes said that it was the duty of the 
Court “to examine the language of the 
statute and to ascertain its proper meaning, 
uninfiuenced by any consideration derived 
from the previcus state of the law—or of 
the English Law upon which it may be 
founded”. We must take s. 145 as we find 
it. It makes no mention of oral statements. 
It therefore cannot controls. 155. Hence 
the proposed questions about «statements 
made by Bodhrai and Hirabai were legally 
admissible, although the Court might have 
refused to place any reliance on them on the 
ground that they had not been put to these 
two witnesses for explanation. We agree 
that the procedure adopted may have been 
prejudicial to the accused. For inslance, 
if Bedhrai had admitted making a state- 
ment inconsistent with what he now states 
in the witness- box, the accused might argue 
that he is unreliable. For these reasons 
also we consider that the record should be 
sent back to the lower Court to have these 
gaps inthe case filled up. The two Court 
witnesses be recalled and the defence be 
permitted to put the disallowed questions 
to them with reference to statements made 
by Bodhrai and Hirabai, As kRuhiis also 
to be examined, similar questions about her 
may now be put. The defence will also 
be given an ‘opportunity to cross examine 
Bodhrai, Hitabai and Ruhi on the answers 
to these questions, and if they fail to do 
#0, an inference may be drawn against 
them. The record with this extra-evi- 
dence be returned to this Court within two 
months when a fresh date will be fixed for 
further hearing of the appeal of Mukta- 
wandas against his coviction under s. 302, 
Indian Peral Code. 

D. App?al partly allowed. 

(7) AI R 1934 Sind 100; 151 Ind. Oas. 437; (1934) Or, 
Oas. 825; 35 Or. L J 1332; 7 R § 52, 

(8) 55 I A 18 at p 23; 107 Ind. Cas l4; AIR 
1928 P U 2; 7 Pat. 221; 50 W N 96; 1 L T 40 Pat. 19; 
30 Bom. L R 227; 470 LJ 171; 54M LJ 2814;9P L 
T 97; 32 O W N 402; 26 A L J 385; (1926) M W N 285; 
27 l W 782(P 0). 
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MADRAS HIGH COURT 
Criminal Case No. 9 of 1938 
February 23, 1938 
VENKATARAMANA Rao, J. 

EMPEROR— Prosgoutor 
VETSUS 
LABBAI KUTTI—Accuszp 

Criminal Procedure Code (Act V of 1898), ss. 512, 
298, 494—Strict proof of condition laid down in s. 512 
—Fact of death of witness must be proved like an 
other fact—Judge must determine, whether any evi- 
dence had been given on which jury can find question 
for party on whom onus of proof ltes—Withdrawal 
of case—Discretion ie of Public Prosecutor alone. 

Section 512, Criminal Procedure Code, which em- 
powers a Magistrate to take the depositions of cer- 
tain witnesses in the absence of the accused, enacts 
an exception tothe principle embodied in s. 33, 
Evidence Act, namely that the evidence of a witness 
which a party had no right and opportunity to 
cross-examine, is not legally admissible. Before an 
exception can be availed of, the conditions prescribed 
by the statute must be strictly complied with. Even 
under s. 38, Evidence Act, strict proof of the con- 
ditionsrequired in that section are insisted on, 
especially in criminal cases. Much more so under 
s. 512, Oriminal Procedure Oode. Therefore it ig 
incumbent that the death of the witnesses must be 
provedand the burden of proving the factum of 
death isuponthe party who wishesto tender the 
evidence. The fact of death must be proved like any 
other fact and a mere reportthat a certain person is 
dead is not sufficient. Nga Nyo v. Emperor (1), 
relied on. [p. 606, col. 1.] 

The Judge's duties elaborated under s. 298, include 
the duty to decide all questions of law arising in the 
course of the trial, Is would, therefore, come within 
the duty ofthe Judge to determine whether any evi- 
dence had been given on which the jury could pro~ 
perly find the question for the party on whom the 
onus of proof lies, for, that is a question of law, 
Ryder v. Wombwell (2), Emperor v. Upendranath 
Das(3) and Metropolitan Ry. Co. v. Jackson (4), 
relied on. [p. 607, col, 1] 

To the Public Prosecutor is entrusted discretion to 
withdraw from the prosecution with the consent ot the 
Court and his withdrawal puts an end tothe ease, 
The law gives him a real discretion inthe matter, 
It may often be proper for him to consult the District 
Magistrate or other authorities before exercising that 
discretion, but in the eye of the law and of the 
Court the discretionis his alone, subject to the con- 
sent of the Oourt. The Public Prosecutor holds a 
very honourable and responsible otfica. Jaggu Naidu 
v. ii#mperor (5), relied on. [p, 608, col. 1.] 


The Orown Prosecutor, for the Orown, 

Mr. S. V. Shenoi, for the Accused. 

dudgment.-—The learned Orown Pro- 
secutor wants to tender the evidence of two 
witnessts, the depositions of Mantha 
Raghavadu aud Kumarala Venkataswami, as 
evidence against the accused under s. 512, 
Criminal Procedure Code, on the ground 
that the said witnesses are dead. Under 
8. 33, Evidence Act, evidence given by 
a witness in a judicial proceeding may be 
tendered in a subsequent judicial Proceeding 
or at a later stage of the same judicial pro» 
ceeding provided that the party against 


e 
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whem the deposition is tendered had the 
right and opportunity to cross-examine 
subject to certain conditions laid down 
in the section being complied with. 
Section 512, Oriminsl Procedure Code, 
which empowers a Magistrate to take the de- 
positions of certain witnesses in the abserce 
of the accused, enacts an exception to the 
principle embodied in s. 33, Evidence Act, 
namely that the evidence of a witness 
which a party had no right and oppor- 
tunity to cross-examine is not legally 
admissible. Before an exception can be 
availed of, the conditions prescribed hy 
the statute must be strictly complied with. 
Even under s. 33, Evidence Act, strict proof 
of the conditions required in that section 
are insisted on, especially in criminal cases. 
In Nga Nyo v Emperor (1), at p. 514* May 
Oung, J. observes thus: 

“The power given by s. 33 requires to be exercised 
with great caution and the Court must insist on 
strict proof before holding that the requisite con- 
ditions have been satisfied. More especially is this 
necessary where a man is being tried for his life 
and the evidence sought to be put in is of signal 
importance.” 

Much more so. under s. 512, Criminal- 
Procedure Oode. Therefore it is incumbent 
that the death of the witnesses must be 
proved and there can be no doubt that 
the burden of proving the factum of 
death is upon the party who wishes to 
tender the evidence. The fact of death 
must be proved like any other fact and 
a mere report that a certain person is 
dead is not sufficient. 

The question in this case therefore is, 
what is the proof which the Crown has 
adduced before me of the fact of death? 
One Mr, Duraiswami Mudali, Sub-Inspector 
of Police, has been examiaed before me 
and he states that he inquired of certain 
persons in the locality who stated to him 
that they were dead. In answer to a 
question put by me, the witness stated that 
he did not know the names of the fathers 
of either of the witnesses or the names 
of the relations and to this day he did not 
know them. It is rather singular and I 
do not see how it is possible for any one 
to find out that a particular peyson is 
dead or alive without knowing the name 
of the father of tHat particular person or 
‘a relation of that particular person or 
some distinguishing feature of identificas 
tion which will enable him to spot him out. 
It is not pretended that there are not per- 


9 1 R 5; 76 Ind. Cas. 817; A IR 1924 Rang. 209; 
95 Or. L J 257; 2 dur. L J 305, ; 
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sons bearing the said names in that locality: 
The best evidence in such cases is to 
tendtr the evidence of persons who are 


expected to have personal knowledge of the - 


said witnesses, either relatives or friends, 
or persons residing ia the locality who 
know or are likely to know about their where- 
abouts or abouttheir history. It isadmitted 
in this case that the topography of the place 
has completely changed and the locality is 
not the same as it was 20 years ago. 
In answer to questions put by me, the 
witness stated that he noted the names of 
the persons from whom he inquired in his 
case diary and the learned Crown Prosecutor 
insisted very much on my looking into it, 
I have looked inio it and he has also looked 
into it and the learaed Crown Prosecutor 
has been fair and candid enough to say that 
the inspection of the case diary has not 
advanced {he case very much. The learned 
Crown Prosecutor was also fair enough to 
concede that clear and cogent evidence of 
the proof of death must have been put 
before the Court. Again, when I looked into 
the case diary to know the names of the 
persons from whom the Sab-Inspector inquire 
ed, the names of two persons are mentioned, 
and the witness admitted that none of 
them were examined in the lower Oourt; 
nor has their connection with the witnesses 
been disclosed. Again, there were two 
witnesses who have been examined by the 
prosecution in this Court who are residents 
in the locality and were supposed to have 
been conversant with the facts of the occur- 
rence. But the Subelospector did not 
question these two persons atall. In fact, 
the learned Crown Prosecator wa3 anxious 
to elicit from one of the said witnesses 
(P. Ws. Nos. 1 and 2) as to the whereabouts 
of one of the witnesses whose deposition 
is sought to be tendered. In answer to 
certain questions from the Crown Prosecator, 
the witness (P. W. No. 1) said that people 
from the place where that witness died told 
him that he was dead. ‘Therefore there is 
some indication as to the place where at 
least that witness was supposed to have 


resided. Iftne Sub-[uspector had ses about | 


the matter in the right way and, made the 
proper inquiry of the proper persons, at any 
rate in regard to this witness at least, he 
would have found out where the said witness 


‘last resided. Tae Police Sub-Inspector has 


failed in his duty. The Crown, more than 
any other body, must be anxious to put before 
the Court legal evidence and on that évi- 
dence alone should ask the Oourt to 
convict a person. It is rather regrettable 
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that the officers of the Orown who have 
been deputed to do duty onits behalf have 
not done it in proper manner. Therefore 
on the materials before me I am of opinion 
that it has not been made out that the 
said persons are dead and oneof the con- 
ditions which is required in this case for 
enabling the prosecution to tender the 
depositions under s. 512, which provides that 
such depositicns can only be given where 
the deponent is dead or incapable of giving 
evidence or his attendance cannot be pro- 
cured without an amount of delay, expense 
or inconvenience which, under the circum- 
stances of the case, would be unreasonable, 
has not been complied with. I therefore 
reject the said evidence. 

The learned Crown Prosecutor has now 
summed-up the case fairly and he has 
left it to me to take further action thereon. 
Under s. 298, Criminal Procedure Code, 
it is the duty of the Judge to decide all 
questions of law arising in the course of 
the trial. I think it 1s well established 
that : 

“inevery case there is a preliminary question which 
is one of law, namely whether there is any evidence 
on which the jury could properly find the question 
for the party on whom the onus of proof les ™ 

This proposition was enunciated by Willes, 
J. in Ryder v. Wombweli (2), at p. 36%. In 
this connection | would like to refer to 
the observations of Sir Lawrence Jenkins 
in Emperor v. Upendranath Das (3), as to 
the duty of a Judge in ajury trial. He 
was presiding over a Full Bench of the 
Oalcutta High Court which was composed 
ot eminent Judges besides hin.self, Stephen, 
Woordruife, Mokerjee and Holmwood, JJ. 
Pir Lawrence Jenkins at p. 663f observed 
thus: 

“The Judge's duties are further elaborated under 
B. 293, and include the duty to decide all questions 
of law arising in the course of the trial. lt would, 
therefore, ccme within the duty of the Judge to 
determine whether any evidence had been given 
on which the jury could properly find the question 
for the party on whom the onus of proof lies, 
for that isa question of law. We have heard much 
of a scintilla of evidence and ite paralysing eflect 
on the power or ihe vudge to assist the jury; that 
is an argument that might possibly have possessed 
sume force in the early part of the last century. 
-But the sejutilla theory is now exploded. It 1s 
Bot enough to say that there was sume evidence. 
A scintilla of evidence clearly would not justily 
the Judge in leaving the cage to the jury. There 
must be evidence on which they might reasonably 
and properly conclude the fact to be established.” 

p aaa 4 Bx. 2; 38 LJ Lx. o; 19 LT 49.17 W 

(8) 19 O W N 653; 50 Ind, Oas. 118; A I R 1915 Oal. 
773; 16 Cr. L 3 5öl; 24 O LJ 377 (EP B). 
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In making these observations, the learned 
Judge was following the high authority 
of Willes, J. in the case which I have 
just referred to and also of Lord Blackburn 
in Metropolitan Ry. Co. v. Jackson (4). 
In the same case, Emperor v. Upendranath 
Dis 13), Stephen, J. observed: 

“In conclusion, I may state the following propositions 
which 1 consider elementary, but which seem to 
have been lost sight of in this case. It is the 
duty of a Judge to make a case for the accused on 
which he thinks that a verdict of not guilty may 
be properly returned, though the case has not been 
suggested by or on behalf of the accused.” 

The question, therefore, is whether there 
is evidence to go before the jury, i. e. 
the evidence on which they can properly 
find that the presecution can be said to 
have made out any case at allagainst the 
accused. 

The accused in this case is alleged to 
have committed the offence of murder 
of one Munuswami on October 14, 1918. The 
prisoner is described as Lubbai Kuttialias 
Aragur Cuinnavadu alias Vepur Venkita- 
swami, son of Subbin. ‘The question there: 
fore is what is the evidence which has now 
been adduced before me? The only eye- 


' witness to the cecurrence is P. W. No. |, one - 


Raghaviah who has been examined. He 
states he cannot identify this man as Lubbai 
Kutti who is alleged to have murdered the 
said Munuswami. There is another import- 
ant fact in his evidence. 
positive that Lubbai Kutti whom he knew 
did not possess any other name and he 
was Lot known in the locality by any other 
name though he was fairly acquainted with 
him for 2 or 3 years before the occurrence. 
These statements remain uncontradicted and 
unchallenged and it has not been suggested 
that the witness was not speaking the 
truth. Prosecuticn Witness No. 2, Ravcor . 
Kishtan, does not know anything about 
the occurrence at all, and he does not 
help us. One Jagannadha Mudali was 
called to prove that he identified this 
man ata parade in Leuknow. His evidence 
js absolutely worthless. He prevaricuted 
in the witness-box and the evidence given 
by him as to the opportunity he had to 
know the accused aid his ability to identify 
him, to say the least, is silly and absurd 
and no Court or jury can act upon it.” 
Tout is the reason why the learned Orown 
Prosecutor very wisely refrained from even 
referring to his evidenca in his summing- 
up. The fact to be established by the 
prosecution is not that a Lubbai Kutti 


(4) (1877) 3 A O 193; 47 LJ O P 303; 37 L T 679; 26 
WR 175, 
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committed the offence but that this particular | 


accused committed the offence and that he 
was known not only as Lubbai Kutti but 
also by some other name the prosecution says 
he is known by. As the learned Orown 
Prosecutor stated, on the material on record 
it is impossible to make out that the 
accused has committed the offence and 
there is absolutely no evidence to go before 
the jury at all. The learned Crown Pro 
secutor incidentally remarked that I stut 
out the evidence of two eyewitnesses. Of 
course, I have done so, and 1 have given 
my reasons for it and it is unnecessary 
for me to deal with it further. Even 
assuming that [ admit them in evidence, 
it is rather doubtful how far it will help 
the prosecution. It is enough for me to say 
that, there is no evidence to go before the 
jury on which they can be properly directed 
to’ give a verdict. Therefore I think it 
is my duty to take action under s. 289, 
Criminal Procedure Oode. I asked the 
learned Crown Prosecutor whether he 
would exercise his discretion under s. 494, 
Criminal Procedure Code, to withdraw the 
prosecution. It was certainly open to 
him to do so, but apparently for some 
reasons he did not want to take that 
responsibility and he has-left that to me. 
Without casting any reflections upon him 
I think it is desirable in this connection 
to refer to the observations of Reilly, J. in 
Jagyu Naidu v. Emperor (ò), at p. 6984: 
“Hyery case in which a person is committed for 
trial to the Sessions Court is not to be tried. 
The Public Prosecutor is not a machine or a 
slave to prosecute every case in which there has 
been a committal. To the Public Prosecutor is 
entrusted discretion to withdraw from the prosecu- 
tion with the consent of the Uourt and his with- 
drawal putsan end to the case. The law gives 
him a real discretion in the matter. lt may often 
be proper for him to consult the District Magistrate 
or other authorities before exercising that discretion. 
But in the eye of the law and of the Oourt, the 
diseretion is his alone, subject to the consent of 


the Gourt. The Public Prosecutor holds a very 
honourable and responsible office.” 


It is open to the Orown Prosecutor to 
withdraw the tase at any stage of the 
Case even after it has commenced and 
before the return of the verdict by the 
jury as will be seen from s, 494, Criminal 
Procedure Code, As 1 have said, the 
learned Crowa rrosecutor has been fair 
in his summingsup and it must also be 
said to his credit that in all the cases 
which he conducted before me he conducted 
them very fairly for tae Orown. But 
‘jn this chse he did not want to take the 
(5) (1932) M W N 692, 

“Page of (1932) M. W.N,— [Hd] 
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responsibility of withdrawing the case. I 
do not want to blame him for that and 
he his invited me to take action under 
s. 289, Oriminal Procedure Ocde. As I 
have come to the conclusion that there 
is no evidence to go before the jury 
within the meaning of s. 259, my obvious 
duty is to ask the jury to return a verdict 
of not guilty which I accordingly do. 
Gentlemen of the jury, 

You have listened to the order I have 
just pronounced. You please return a virdict 
of not guilty. 

(The jury returned a virdict of ‘not 
guilty’). 
Order 


Prisoner at the Bar, 
The jury have returned a verdict 
of ‘not guilty.’ I therefore acquit you of 
the offence charged and set you at liberty. 


N.-D. 4 Accused acquitted. 


NAGPUR HIGH COURT 
Criminal Revisions Nos. 313 and 3:4 of 1937 
October 28, 1937 
GRILLE, J. 
ADKOO—APPLIOANT 
versus 


EMPEROR—Opposits# Party. : 

Criminal Procedure Code (Act V of 1898), s. 499— 
Provisions, if override inherent powers of High Court 
in matter of granting bail— High Court directing 
production of accusedon particular date and sub- 
sequently in Court of District Magistrateto hear 
judgment reserved—Failure of sureties to produce 
him—T'here was heid forfetture of bond—Criminal 
triai—Surety. 

The provisions of s. 499, Oriminal Procedure Code, 
are not exhaustive and do not override the inherent 
powers ofthe High Oourt in matters of bail. There 
are no restrictions onthe High Uourt in the matter 
of imposing conditions on which it grants bail. 
There is no irregularity in the High Uourt directing 
that the sureties shall be responsible for the produc- 
tion of an accused person on bail in the High Court 
and for his subsequent production in the Uourt of 
the District Magistrate of the district where he was 
tried to hear the reserved judgment in his appeal. 
Such a bond is valid. Where the sureties were well 
awareofthe terms on which they had undertaken to 
furnish security for the due appsarance of the ac- 
cused, as the terms were set out in the bond which 
they signed, and they knew that they were responsi- 
ble for his appearance not only in the High Oourt 
but in such Uourt as the High Court might direct 
him to attend in order to surrender to‘his bail and 
they fail to produce the accused before the Court 
according to the directions of the High Court, there 
isa forieiture of the bond, Mmperor v.Chintaram 
(3), commented upon, Shamsuddin Sirkar v. Emperor 
(I) and Maung Nge v. Ktng-Emperor (2), distingyish- 
ed, ‘ 

App. for revision of theorder vf the 


Court of tne Additional Sesgions Judge, 


®- 
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Saugor, dated June 12, 1937, in Criminal 
Revision No. 39 of 1937 confirming the erder 
of the Oourt of the District Magistrate, 
Saugor, dated April 10, 1937. 

Mr. W. B. Pendharkar, for the Applicant. 

Mr. J. Sen, Government Pleader, for the 
Crown. 

Order.—This order will also. cover 
Oriminal Revision No. 314 of 1937. 

One Durgaprasad was convicted under 
ss. 193,467 and 471 of the Indian Penal 
Code and sentenced to five years’ rigorous 
imprisonment. Pending the hearing of the 
appeal in this Court, he was released on 
bail by the orders of this Oourt with three 
sureties of Rs. 1,000 each. The directions 
of this Court in respect of the bail bond 
were that he wasto appear in this Ooart 
on October 7, 1936, and thereafter continue 
80 to attend until otherwise directed by 
this Court or as may be dirctéd by this 
Court in that behalf. The bail bond was 
issued in accordance-with these directions, 
and the sureties bound themselves accord- 
ingly and made themselves liable severaily 
in respect of Rs. 1,000 each for the appear- 
ance of Durgaprasad. Durgaprasad ap- 
peared in this Court on the due date and 
on dates to which the hearings were ad- 
journed and, afier the final hearing, was 
directed to appear before the District 
Magistrate, Saugor, on February 15, 1937, to 
hear the decision of his appeal in the reserved 
judgment. He failed to appear, and pro- 
ceedings were then taken in the QOourt 
which had granted him bail against the 
sureties for the forfeiture of the sums to 
which they had made themselves liable. 
The coutention in the Oourts below was 
that they should be given time in which to 
produce the defaulter Durgaprasad, that 
tney were only witnesses to the bond 
executed by Durgaprasad himself and that 
they were too poor to pay the sum of 
Ks. 1,000 each. These contentions were 
overruled and failed equally before the 
District Magistrate to whom they went in 
appeal. The Additional Sessions Judge, 
Saugor, declined to refer the case to this 
Oourt in a full and considered order, and 
applications in revision have now been 
preferred by two of the sureties; Adku 
and Kuarpal. No application bas been 
made by the third surety Amansingh. 

‘The fact that the two applicants did 
stand surety for the appearance of Durga- 
Prasad is now beyond question, and tue 
fact’ that they made applications and 
that their. solvency was enquired into 
established 
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of the Oourt is patent on the record. 
Also, if their contention that they have 
not the means to pay Rs. 1,000 each, which 
has been declared forfeited is correct, 
they are liable to criminal proceedings in 
view of their declarations by reagon of 
which the Magistrate accepted them as 
sureties. The only point for consideration 
before me is whether the form of the bond 
directing the appearance of Durgaprasad, 
not only in this Court but in any subse- 
quent Court in which this Court might 
direct him to appear is valid, and whether 
there has been no forfeiture in that the 
pail bond could go no further than direct 
the appearance of the accused in the High 
Court alone, 

The cases of Shamsuddin Sirkar v. 
Emperor (l) and Maung Nge v. King- 
Emperor (2) are of no application, since 
they refer to cases where a bail bond 
directed the appearance in one Oourt and 
the lower Court proposed to forfeit the 
security of the sureties on account of the 
non appearance in a Oourt other than that 
mentioned in the bail bond. Reliance, 
however, is placéd on a recent judgment: 
in this Court, namely, Emperor v. Ghin- 
taram (3). The passage relied on runs :” 

“It was argued by the learned Government 
Advocate that the undertaking was to produce him 
‘till decision’. If that is so, it was beyond the 
power of the Court to insert such a condition in 
the bond, for s. 499 is exhaustive of the conditions 
which can be imposed on sureties”. 

‘nis has been unwarrantedly expanded 
in the head-note as 

‘Section 4990f the Criminal Procedure Oode is 
exhaustive of the conditions which can be imposed 
on sureties and it is beyond the power of the 
Court to insert a condition in a surety bond 
requiring the surety to produce the accused ‘till 
decision’ without specifying in which Oourt or 
even ‘till decision in whatever Oourt he may be 
called upon to appear’.” 

Now, the ijearned Judge who is res- 
ponsible fur this decision was dealing with 
a case in which a person was being pro- 
secuted in the Court of the Sub-Divisional 
Magistrate or Janjgir and Katghora which 
are Sub Vivisions of the Bilaspur District. 
The Magistrate sits at Bilaspur, and tae 
underiaking in the bond was that tne 
accused undertakes to atend in “the Court 
at Bilaspur till tne decision of the case”, 
and the surety whose security was sougat 
to forfeit underto_k to produce the accused 
in “che Court at Bilaspur till decision”, 

(lj 39 G107;6 O W N 885. 

(2) 2 R 581; 84 Ind. Uas. 933; A IR1925Rang 153; 
26 Or. L J 389. 

(3) I L R1937 Nag. 137; 165.Ind. Oas. 825; AIR 
a Tog: 243; (1936) Or. Oas. 1037; 38 Or. L J 100; 9 
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There are many Courts at Bilaspur, and 
the learned Judge held that it was impos- 
sible to enforce a vague and ‘slovenly 
bond of this character in which no Oourt 
is defined and in which no date is given. 
The passage which I have quoted and on 
which reliance is placed is really obiter 
so far as the decision of the case was 
concerned and cannot, in my opinion, be 
taken as a statement of the law that the 
provisions of s. 499 are exhaustive and 
override the inherent powers of the High 
Court in matters of bail. In Emperor v. 
Chintaram (3) the bail was granted by a 
Subordinate Court; in the case before me 
bail was granted on the directions of the 
High Court, and 1 am unaware of any 
restrictions on the High Court in the matter 
of imposing conditions on which it grants 
bail. It is open, for instance, to the High 
Qourt in granting bail, where an accused 
person has been convicted of making a 
seditious speech, to impose the condition 
that the accused should abstain from ad- 
dressing any public meeting or publishing 
any matter until the decision of the appeal, 
and 1 do not consider that there is any 
irregularity in the High Court directing 
that the sureties shall be responsible for 
the production of an accused person on 
bail in the High Court and for his sub- 
sequent production in the Court of the Dis- 
trict Magistrate of the district where he was 
tried to hear the reserved judgment in his 
appeal. 

A little consideration will show that 
this practice, which has been the invari- 
able practice in this Court, is for the 
benefit of the accused person. If this Court 
were entitled to do nothing more than to 
direct the release of the applicant on bail 
so far as his attendance in the High Court 
is concerned, the accused would find him- 
self in grave difficulties in the case of 
judgment being reserved after the hearing 
of the appeal. The High Court would not 
release bim on bail without sureties, and 
he would have to bring potential sureties 
with him. Their solvency could not be 
verified here, and the result would pe that, 
unable to furnish bail which he had been 
able to furnish in° his own district, the 
accused would have to surrender and 
remain in jail until the appellate judgment 
is delivered. It is in order to obviate 
these inconveniences which would amount 
to injustige to an accused person that this 
Court directs the granting of bail in the 
trial Oourt with the provision that the 


accused shall appear in this Court on a. 
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fixed -date and on subsequent dates and 
shalle also appear subsequently according as 
the High Court direc:s. The accused is 
thereby enabled to furnish securities which 
enure until judgment is pronounced. The 
decisions in the cases which have been 
cited before me rest on the sure foundation 
that a surety’s bond cannot be forleited 
because hehas failed to produce the 
accused in a Court in which he did not 
undertake to produce him. In the casg 
before me the gureties were well aware 
of the terms on which they had undertaken 
to furnish security for the due appearance 
of the accused, as the terms were set out 
in the bond which they signed, and they 
knew that they were responsible for his 
appearance not only in the High Court but 
in such Court as the High Court might 
direct him to attend in order to surrender 
to his bail.” The present applications must, 
therefore, be dismissed. 

There is no force in the contention that 
the sureties made themselves jointly res- 
ponsible for the sum of Rs. 1,000 only. The 
bond states very clearly that they were 
each severally and individually responsible 
for that sum. None of the Courts below 
has considered that there should be any 
reduction in the amount to be forfeited, 
and in view of the deliberately false 
denial of responsibility, 1 do not consider 
that the case is one in which any reduction 
should be made. The applications are 
dismissed in their entirety. 


D. Applications dismissed. 





PATNA HIGH COURT 
Appeal from Appellate Decree No. 714 
of 1936 


January 19, 1939 
JAMES AND ROWLAND, JJ. 
Sri ISWAR KRISHNA CHANDIMAJEE 
THAKUR—APPELLANT 
versus 
BRIJ BEHARI DAS—RESPONDENT 


Bihar Tenancy Act (VIII of 1934), ss, 1, 1871—Tenant' 
rate of rent: 


holding istimrari tenure at variable 
creating under-tenure purporting to be permanent 
tenure at fixed rent ~Tenure put up to sale and pur- 
chased by tandlord—Suit by himagainst under-tenure- 
holder for enhancement of rent—Rent held could be 
enhanced. 

The purchaser who does not annul incumbrances 


unders. 167, Bihar Tenancy Act, is bound tore- 


cognise euch incumbrancesas the tenant had power 
to create ;but where the tenant has purported to 
create in his under-tenant a status higher than‘ his 
own, the landlord is not bound to recognise such a 
status in the under-tenant, 


Plaintiff, the proprietor ef an estatg, brought toe < 
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gale and purchased an istimrari tenure within his. 


own estate which was held at a variable rate of xent— 
istimrari lekin mokarrari nehi. This tenure-holder's 
predecessor had created an under-tenure which pur- 
ported to be an istimrari mokarrari tenure, a perma- 
nent tenure ata fixed rate of rent. The proprietor 
instituted a suit for enhancement of rent of the 


- under-tenure claiming that his tenure-holder could 


not when granting an under-tenure create a status 


. higher than that which he himself enjoyed : 


Held, that the under-tenure-holder held a permanent 
tenure, but at a rent liable to enhancement. The 
tenure-holder could not confer upon the under- 
tenure-holderthe status of permanent tenure-holder 
at a fixed rate so far as the proprietor of the estate 
was concerned, B. A. No, 754 of 1929 and 8, A. No. 
1185 of 1931, relied on. A 

A. from the decision of the District 
Judge, Purnea, dated April 14, 1936, 
modifiying a decision of the Munsif of 
Katihar, dated June 25, 1935. 

Messrs C. Mazumdar, K. Dayal 
and Ramanugrah Narain Singh, for the 
Appellant. ° 

Messrs. S. M. Mullick and Phulan Prasad 
Varma, for the Respondents. 


James, J.—The appellant is the pro. 
prietor of an estate in Purnea District who 
brought to sale and purchased an istimrari 
tenure within his own estate which was 


-held at a variable rate of rent istimrari 


lekin mokarrari nehi. This tenure-holder’s 
predecessor had in 1870 created an under- 
teaure which purported to be an istimrari 
mokarrari tenure, a permanent tenure at a 
fixed rate of rent. The proprietor instituted 
the suit out of which this appeal arises 
for enhancement of rent of the under- 
tenure claiming that his tenure-holder 
could not, when granting an under-tenure, 
create a status higher than that which he 
himself enjoyed. The Munsif found that 
the entry of status in the Record of Rights 
was incorrect and allowed enhancement 
of rent under s. 7 of the Tenancy Act. 
His decision was reversed on appeal 
by the District Judge who accepted the 
entry in the Record of Rights and held on 
the authority of Tayefa Khatun Chau- 
dharani v. Surendrakumar Sen (1) that the 
tenure holder whose own rent was variable, 
had the power to create a permanent tenure 
at a fixed rate. 

Attention is drawn on behalf of the appel- 
lant to two decisions to this Court (Chandra 
Mohan Manjhi v. Midnapur Zamindari Co., 
Lid. Second Appeal No. 754 of 1929 
and Bholanath Marwari v. Midnapur 
Zamindari Co. Second Appeal No. 1185 of 
1931). Mr. S.'M. Mullick on behalf of the 
respondent argues that when the proprietor 
purchased in-execution of arent decreéthe 


< dntermediaté tenure, he was obliged to 
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annul ineumbrances under s. 167 of the 


Tenancy Act if he was notto be bound by 
all the contracts into which the late tenure- 


‘holder might have entered regarding his 


tenure. This was the view taken in 
Tayefa Khatun’s case (l) which was 
expressly not followed by the Division 
Bench of this Court in Bholanath Marwari's 
case. We may say that it appears to us 
that the purchaser who does not annul 
incumbrances under s. 167 is bound to 
recognise such incumbrances as the tenant 
had power to create; but where the tenant 
has purported to create in his under tenant 
a status higher {han his own, the landlord 
isnot bound to recognise such a status in 
the under-tenant. In fact the under-tenant 
could not create such a status. The 
utmost that he could create was a 
tenure to be held on as favourable terms 
as his own, and if he entered into a 
contract with the under tenure holder that 
his rent should not be enhanced, he did not 
thereby confer upon him the status of 
permanent tenure-holder at a fixed rate so 
far as the proprietor of the estate was con- 
cerned. This was the view taken in the 
decisions of the Division Benches of this 
Court which I have quoted by which we 
are bound. It must be held that the 
under tenure-holder holds a permanent 
tenure, but at a rent liable to enhance- 
ment. No other point has been argued in 
this Court. 

The result is that [ would set aside the 
decree of the District Judge and restore the 
decree of the Munsif. The plaintiff is 
entitled to his costs throughout. 

Rowland, J.—In Finucane and Ameer 
Ali's Bengal Tenancy Act at p. 739 there is 
the following commentary on the legal 
position. If the holder of a permanent 
tenure, which is not beld at rates fixed in 
perpetuity, were to granta lease creating 
an under tenure ina permanently settled 
estate ata rate fixedin perpetuity and if 
the tenure-holder were ejeeted, and the 
tenure were resumed by the proprietor, the 
fixed rate agreed upon with the under- 
tenure-helder would not be binding on the 
proprietor, for the tenuye holder could not 
confer a right which he did not himself 
possess; but the fixed rate would be binding 
on the tenure-holder himself, his heirs, 
assigns and successors. It is not necessary 
to express any opinion as to the validity of 
the fixed rate of rent as against a transferee 

(1) 59 O 26; 133 Ind, Oas. 99; 53 OL J 512; 350 WN 


806; Ind. Rul. (1931) Oal. 627; A I R 1932 Oal: 
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or a stranger auction-purchaser in execution 
of a decree; and [think we should limit 
cur decision to the case actually before us 
where the landlord is himself the auction- 
purchaser, and as pointed out by Khaja 
Noor, J. in Chandra Mohan Manjhi v. 
Midnapur Zamindari Co,, Ltd. there has 
been a merger tantamount to extinction of 
intermediate tenure. Whatever view might 
have been taken, had the matter been res 
integra, I agree that we are bound to follow 
the decisions of this Court in Chandra 
Mohan Manjhi's case andin that of Bhola- 
nath Marwari 

I concur in the order passed. 

8. Decree set aside. 


eee 


PRIVY COUNCIL 
_Appeal from the Court of Appeal for Ontario 
July 27, 1938 
Lorp Atkin, Lory THANKEBTON, Lorp 

RUSSELL or KiLLOWEN, Lorp Rookr AND 

Sir Lyman Poors Dorp (Cater Justioz 

or CANADA) 

MARY ELIZABETH WOOD AnD OTHERS 

APPELLANTS 
versus 

GERALD ALLAN WOOD— RESPONDENT 

Will — Executor — One of executors of will also 
beneficiary under will along with infant beneficiaries 
«He should take ezcepticnal care in making apportion- 
ment—Allocations to himself and infant beneficiaries 
should be made after they are considered by co-execu- 
tors and guardians of infants. 

Where one of the executors of the will is also a 
beneficiary under the will along with other benefi- 
ciaries who are infants, in making apportionment, it 
is very necessary that such executor should proceed 
with exceptional care, and in making allocations to 
himself as beneficiary and to other infant beneficia- 
ries it is of great importance for him to have the pro- 
posed allocations on each side carefully considered 
both by the other co-executors and the guardians of the 
infant beneficiaries. 

Messrs. R, S. Robertson, K. C. and J. W. 
Pickup, K. C., tor the Appellants. 

Messrs. W. N. Tilley, K. C. and B.V. 
McCrimmon, for the Respondent. 

Lord Russeil of Killowen.—Mary G. 
Wood made her will, -daied November 
29, 1923. By it she bequeathed pecuniary 
legacies amounting in all to $9,000; she 
bequeathed three life annuities of $400 
each; she made bequests of common 
capital stock of the Bank of Nova Scotia 
amounting in all to 123 shares therein; 
she made a specific bequest of 15 shares 
in the Oapada Cement Company to her 
niece Helen Carvolth; she made aspecific 
bequest of chattles to her sister Charlotte 
Edwards, and a specific bequest of her 
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shares in the Ottawa Transportation 
Company, Limited, to her son Gerald A. 
Wood; and after specific devises of real 
estate, her’ will concluded as follows :— 

“All the Rest Residue and Remainder of my Estate 
real and personal which Iam seized or possessed of 
or entitled toor over which I have any power of ap- 
pointment I give Devise and Bequeath as to one- 
half thereof to my son Gerald A, Wood and as to one- 
half thereof to the children of my deceased son 
James Russell Wood to be divided equally between 
them per stripes and to be paid to them as they 
respectively attain the age of twenty-one years, the 
share of any ofthe said last mentioned children who 
shall die before receiving his or her share and 
without leaving issue him or her surviving to ba 
divided equally between his or her surviving brother 
and sister or sisters as the case may be, 

And I Appoint my said son Gerald A. Wood and 
my said sister Charlotte Isabella Edwards Executor 
and Executrix of this my Will.” 


By a codicil of the same date she directed 
that the provision in favour of the children 
of her deceased son should be accumulated 
as to income until they attained the age 
of 25 years, respectively, and should be 
distributed and paid to them as to both 


capital and income when they respectively | 


attained the age of 25 years. 

The testatrix died on February, 
24, 1924, and her will and codicil were 
proved in the Surrogate Oourt of the 
County of Peterborough, Ontario, on March 
27, 1924, by the defendant and the said 
Oharlotte Isabella Edwards, There were 
three children of her said deceased son 
who survived the tes‘atrix, viz., the 
plaintiffs to the action hereinafter men- 
tioned, the eldest being 11 years old when 
the testatrix died. Their mother had in 
the year 1922 been appointed their guar: 
dian by the Surrogate Court. 

The personal estate of the testatrix at 
her death consisted {in addition’ to the 
personal and household effects specifically 
bequeathed) of (1) cashin banks, (2) a 
mortgage debt, (3) Government bondg 
with accrued interest, and (4) shares in 
the Bank of Nova Scotia, the Bank of 
Commerce, the Ottawa Transportation 
Company, and the Canada Oement Oom- 
pany. ‘I‘hese last-named shares were 500 
in number, of which 15 were specifically 
bequeathed to Miss Carvolth and 485 fell 
into residue. ae 

In view of the terms of the will the 
task of the executors was free from com- 
plicaticn. They had merely to realise so 
much of the estate as was necessary for 
the purpose, and to pay thereout “the 
debts and funeral and testamentary 
expenses, and pecuniary legacies; to 
set-aside sufficient funds to.provide for 


ah 
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the annuities and to transfer and hand 
over to the specific legatees their legagies 
of shares and chattels. The residue 
remaining of the personal estate of 
the testatrix . would then constitute the 
ascertained residue and would be divisible 
into moieties, one-half of each investment 
being the absolute property of the said 
Gerald A. Wood, who was the defendant 
to tre said action, and the other half 
would form part of the infants’ moiety. 
Aty securities forming part of the infants" 
moiety which were not trust investments 
would either have to be sold and the 
prcceeds properly invested, or else retained 
under the direction of the Court. If the 
executors chose neither to sell nor to 
obtain the Oourt’s direction, any reten- 
tion would be at their risk. 

Instead of pursuing this course, the 
executors appear tohave done little during 
the executors’ year beyond paying creditors 
and making payments to the annuitants. 


From the account of disbursements 
(Ex. B) brought in by the defendant in 
the Surrogate Court as hereinafter 


mentioned, it would appear that none of 
the legacies were paid or satisfied until 
after the expiration cf the year. 

Miss Charlotte Edwards died on 
November 24, 1928, leaving the defendant 
sole executor. 

In the month of May 1935, the defendant 
applied to the Surrogate Court to have his 
accounts as executor audited and passed. 
His accounts as brought in showed him- 
self to have taken over as part of his 
moiety of the residuary estate, the 485 
shares in the Oanada Cement Company 
at the value of $102 per share. The item 
appears in the acccunts as a sale to him 
by the executors at that price on February 
24,1925. The shares were in fact sold by 
the executors in the month of December 
1927, at the price of $250 per share. On 
this item being challenged the Surrogate 
directed an iseue “as to the items in dis- 
pute,” but instead of any issue being tried 
in the Surrogate Court, an action was 
instituted in the Supreme Court of Ontario 
on August “31, 1935, by the three children 
of James Russell Wood, against the said 
Gerald A. Wood as sole defendant. 

By their action they claim to make the 
defendant account for one-half cf the 
proceeds of sale of the 485 shares at the 
price of $250. per share, and one-half of 
the dividends received thereon with ccm- 
pound interest. . 


. The defendant alleged that an appropria- 
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tion was made by the executors as 2 
result of which the 485 shares were effec- 
tively allocated to and became part of 
his moiety of the residuaty estate of the 
testatrix as on Februarv 24, 1925, and at 
the value of $102 per share which was the 
market value on that dav. 

The plaintiffs denied that any appro- 
priation or any effective appropriation of 
the shares was ever made by the executors, 
and they claimed the relief already indi- 
cated, 

The action was tried by Makins, J. who 
gave the plaintiffs substantially the relief 
which they sought but with simple interest 
only. He came to the conclusion upon the 
evidence that no appropriation had been 
proved: and that as regards what he 
considered were merely draft proposals 
as to “setting up the trust for the children,” 
there was no satisfactory evidence that the 
co-executrix knew anything about such 
proposed appropriation. 

An appeal to the Court of Appeal by 
the defendant was allowed by a majority 
of the Judges, and the action was dismissed 
with costs. Latchford, O. J. A. and Riddell, 
J. A. thought that the appeal should be dis- 
missed, because on the evidencs there 
was in fact no appropriation of the 
shares. Masten, J. A., Henderson, J. A. 
and Middleton, J. A were of opinion that 
the evidence established thatan agreement 
to appropriate had been made, though they 
donot in terms state when or between 
whom it was made; but it would seem 
that they accepted February 24, 1925, 
as the date of the agreement by reason 
of that date appearing in Prs 11 and 12, 
to which reference will later be made. 

On appeal to His Majesty in Council the 
matter has been fully argued, with the 
result that their Lordships are of opinion 
that the plaintifis are entitled to some 
substantial relief, though not to the full 
extent of their claim. 

The task of the different Oourts before 
which this dispute has come, has been 
rendered a difficult one by reason of the 
unmethodical conduct of the defendant 
in the discharge of his duties as executor. 
He has kept no executorship books or 
records of any kind: all that he can 
produce are copies of the acccunts ordi- 
narily kept by banks, and a bundle of 
slips of paper upon which he has made 
occasional rough notes. Had he acted as a 
careful executor should act, and kept proper 
records of the executorship, the questions 
in issue inthis action could never have 
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arisen, or if they did arise, could have 
been answered without difficulty. More- 
over, in this case, there was every reason 
why he should have proceeded with care 
and even with exceptional care, for he 
was both executor and beneficiary. and 
the other beneficiaries who were affected 
by his allocations as executor to himself 
as beneficiary were infants. It was in 
these circumstances, as it seems to their 
Lordsbips, of great importance for him to 
have the proposed allocations on each 
side carefully considered both by his es 
executrix and the guardian of the infants. 
As tohis coexecutrix, there is little 
evidence of any active interest on her 
part. As to the guardian of the infants 
she does not appear to have been ap- 
proached at all. Having said tbis much, 
their Lordships think it right to add that 
they make no suggestion against the 
defendants’ honesty in this matter. He 
seems to have acted with good faith, and 
to have relied upon his lawyer. 

After a careful consideration of the 
evidence, oral and documentary, the 
conclusion which their Lordships have 
reached is that an oppropriation was in 
fact made by the executors, the result of 
which was that the 485 Canadian Cement 
shares were effectively allocated to that 
moiety “of the residuary estate which 
belonged absolutely to the defendant. 
That it was within the power of the exe- 
cutors to make such an appropriation can- 
not be and indeed has not been dis- 
puted; and although if the fact of ap- 
propriation bad rested upon nothing but 
the oral evidence of the defendant, it 
would have been difficult to hold that 
the fact had been satisfactorily proved; 
vet his evidence, reinforced by the 
Exs. 11 and 12, enables their Lordships to 
say that at some time in the year 1925 an 
appropriation of the cement shares to the 
defendant's moiety did take place. 

The questien of the date of this appro- 
priation, however, remains to be answered. 
To hold that the appropriation took place 
on February 24, 1925, would þe quite 
unjustifiable. There is no evidence in 
support of this View; indeed the only 
proper conclusion to draw from the 
evidence seems to be that the date of 
February 24, 1925, comes into consideration, 
and into the documents simply because it 
marked, the end of the executors’ year. 

Their Lordships, however, are of opinion 
that an approximate date for the making 
of the appropriation can be fixed with 
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the assistance of the Exs. 11 and 12. Of 
these two documents, the Ex. 12 would 
appear to be earlier, and not as Hender- 
son, J. A. thought, later in date than 
Ex.11. That this is so, is indicated by the 
fact that the Rose mortgage debt is 


entered as a debt of $4.000 in Ex. 11, and. 


as a debt of only $2,000 in Ex. 12, the 


additional $2,000 having been advanced’ 


on October 23, 1925. This Ex. 12 is the 
first evidence of the appropriation having 
in fact been made, and it covers a period 
which includes the month of August 1925. 
Exhibit 12 accordingly must have come 
into existence some time after that date, 
viz„ in the month of September. It is 
impossible to fix an exact date for the 
appropriation; but the parties agreed 
that in order to avoid sending the 
matter back for further investigation, their 
Lordships should fix a date as best they 
could upon the materials before them. As 
already pointed out the whole difficulty has 
arisen from the failure of the defendant 
to keep proper executors’ 
records. In these circumstances their 
Lordships think that in the light of the 
earliest evidence available of the fact of 
appropriation, he must be taken to have had 
the Canada Cement shares appropriated 
to his moiety of the residuary estate during 
the month of September, 1925. Upon this 
footing (and that this was the time when 
the sppropriation occurred is borne out by 
the fact that the October dividend onthe 
Cement shares was the first which the 
defendant received and kept for hisown), 
it is obvicus that he must be treated ag 
ifhe had taken the shares at their value 
as at the time of apprcpriatinn, and not 
at their value as at the close of tha 
executors’ year: and since it is owing to 
his cmission to keep accounts and records 
that the exact date for fixing the value 
cannot be ascertained. he must be charged 
with the highest value ruling in the month 
of September, 1925, viz., $113 per share. 
He must accordingly account for the 
difference between that value and the value 
of $102 per share, in respect of the 
485 shares, viz., a sum of $5,335, of which 
one half will belong to him, 

In the result, therefore, their Lordship 
are of opinion that this appeal should 
succeed and the order of the Court of 
Appeal should be discharged; and that in 
lieu thereof an order should be made 
substituting for the judgment pronounced 
by*Makins, J. an order on the defendant 


to pay into Court to the account of the - 


accounts and 


\ 
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plaintifs the sum of $2,667°50 with 
interest thereon at the rate of 5 per 
cent. per annum from September 30, 
1925, until payment, and to pay to the 
plaintiffs their costs of action; and their 
Lordships will humbly advise His Majesty 
accordingly. 

The respondent must pay to the appel- 
lants their costs of the appeal to the Court 
of Appeal, and of the appeal to His Majesty 
in Council, 

8, Appeal suc ends. 

Solicitors for the Appellant.-— Messrs. 
Blake & Redden. 

Solicitors for the Respondent.—Megsrs. 
Lawrence Jones & Co. 





PATNA HIGH COURT 
Appeal No. 673 of 1937 
August 26, 1938 
Varma AND ROWLAND, Jd. 
SHEO GOBIND KOERI—Derenpant— 
APPELLANT 
versus 
RAM ASRAY SINGH —Puatntive 
AND ANOTARR—DEFENDANT— 
RR3sPONDENTS 

Transfer of Property Act (IV of 1882), s.53— 
Plaintiff sought to be defeated by fraudulent and 
colourable transfer—His remedy, whether limited to 
that under s. 53. 

There is no rule of law that a plaintiff who has 
been sought to be defeated by a fraudulent and 
colourable transfer, which is a sham trangaction, 
is limited to the remedy of s. 53, Transfer of Pro- 
perty Act. 

The plaintiff had obtained a money decree, which, on 
appeal, was confirmed on July 2, 1928, against defen- 
dant No.1. Defendant No. 1 executed on July 6, 1928, 
a document purporting to be a rehan bond in favour of 
defendant No. 2 and secured on certain properties. 
The plaintiff executed his money decree on June 18, 
1931, and bought as being the properties of his judg- 
ment-debtor the immovable property covered by the 
mortgage in favour of defendant No.1. When the 
plaintiff sought to obtain delivery of possession, he was 
opposed, theclaim being put forward that defendant 
No. 2 was mortgagee in possession ofthe property. 
Plaintiff brought a suit to recover possession of the 
property alleging that the alleged rehan bond was 
a mere colourable transaction executed by defendant 
No. lin favourof defendant No, 2, passing neither 
title nor possession but designed merely to defeat the 
claim of the plaintiff: 

Held, thak the suit was maintainable. There was no 
bar to the plaintiff succeeding on the strength of 
his title after obtaining a declaration that the 
nominal transfer by defendant No. 1 in favour of 
defendant No. 2 was a colourable and a sham tran- 
section, Sri Thakurji v. Narsingh Narain Singh (1), 
explained and relied on. Mina Kumari Bibi v. 
Bijoy Singh Dudhuria (2) and Petherpermal Chetty v. 
Muniandy Servai (3), relied on. 

A. from the appellate decree of the 
Additional District Judge, Shahabad, dated 


_« e July 6, 1937. 


» 
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Messrs. Mahabir Prasad aud Tarkeshwar 
Nath, for the Appellant. i 

Rowland, J.—This second appeal is by 
defendant No. 2in the original suit. The 
claim of the plaintiff was to recover pos- 
session of certain lands on the following 
allegations: The plaintiff had obtained a 
money decree on September 6, 1927, which, 
on appeal, was confirmed on July 2, 1928, 
against defendant No. 1. Defendant No.1 
executed on July 6, 1928, a document 
purporting to be a rehan bond for a cons 
sideration of Rs.1,200 in favour of defen- 
dant No.2 and secured on certain proper 
ties which are among those comprised in 
this litigation. The plaintiff executed his 
money decree on June 18, 1931, and 
bought as being the properties of his 
judgment-debtor the immovable property 
now in suit on December 8, 1931. When 
the plaintiff sought to obtain delivery 
of possession on February 13, 1933, he We 
opposed, the claim being put forwar 
that defendant No. 2 was mortgagee in pos- 
session of the property. 


laintiff alleges that the alleged 
uae band is a mere colourable transac- 
tion executed by defendant No. 1 in eve 
of his brother-in-law, defendant D ; 
passing neither title nor possession out 
designed merely to defeat the claim oe 
plaintiff. The defence was that the rehan 
bond was genuine and for | consideration 
and defendant No. 2 was in aa 
on his own account under it. Among the 
properties auction-purchased by the plain- 
tiff, is one bearing Survey Plot No. 407 
which is not covered by the eat ape 
document and to bere ae pet 8 His 
i nied by e de Š 
e ed the case of the dorondent 
and while giving the, plaintif a scour 
his title and possession over plot ee 07, 
he dismissed the remainder of the k ai 
On appeal by the Wan Pee eed 
z urt has e A 
a ani between defendant No. 1 and 
defendant No. 2 was a colourable eso 
defendant No. 5 pe etc A 

i ion for the rehan DO 

E ot the reh&n property and that 
tie h he set forth in 
detail, left no room for doubting me ce 
dulent character ron : 5 
denounced the bond as 2 farzi documen 


in favour of defendat 
sideration for defeating the debts of the 


plaintiff. He allowed the 
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decreed the suit in full with costs and future 
mesne profits. 

In second appealit is contended that 
such a snit as thisis not maintainable; the 
claim is in substance one of the nature 
provided for by s. 23, Transfer of Property 
Act, but the plaintiff is not entitled to 
maintain such a suit forhe isnot in a 
position to prefer a claim on behalf of 
the creditors generally, the property being 
no longer property of defendant No. 1 but, 
assuming tke plaintiff's claim to be correct, 
having been purchased by the plaintiff 
himself. It is contended that failing a suit 
under s. 53, Transfer of Property Act, 
there is no other manner in which a trans- 
fer can be avoided; therefore, the suit 
should have been dismissed as not main- 
tainable. and reference has been made to 
Sri Thakurji v. Narsingh Narain Singh 
(1). The argument appears to rest cn 
some confusion of thought. There is no 
rule of law that a plaintiff who has been 
sought to be defeated by a fraudulent 
and colourable transfer, which is a sham 
transaction, is limited to the remedy of 
8. 53, Transfer of Property Act. The plain- 
tiffs claim is different; it is based on an 


allegation tbat the alienation was col- 
lusive and fictitious. If this is established. 
then the title to the property remained 


with the transferor and did not pass to the 
transferee. It does not, therefore, need to 
be transferred back by the Court. The 
distinction between the two classes of 
cases is noticed by Sir Lawrence Jenkins 
delivering the judgment of the Privy Coun- 
cilin Mina Kumari Bibi v. Bijoy Singh 
Dudhuria | 2), where reference is made to 
an allegation in the plaint that: 

“the judgment-debtor, Babu Chhatrapat Singh, was, 
and always remained, the real owner of the properties 
in disputa.” | 

In the opinion of his Lordship, 

“strictly this means that the transaction was 
benami and not that it was a fraudulent transfer 
within the meaning of s. 53, Transfer of Property Act 
The difference is distinct, though it is often 
slurred." e 

| The position regarding title when par- 
ties have oo into a benami transac- 
tion was also examined by the Priv 
Council in Petherpermal Chetty v. Muniandy 
Servat (3) where Lord Atkinson, after 

(1) 6 Pat. L J 48; 63 Ind. Cas, 7&8; A I R1921 . 

{ ; 40 Ind, Oas. 242; A I R1916 P ; 
MIA P: IPLW45: 5 L W 711; 39M Rot 
21 O W N 585; 21 M L T 344: 15 AL J 389; 95 O 
L J 508; 19 Bom!L R 424; (1917) M W N 473 (P O). 

(3) 35 O 551; 35 IA 98;70 LJ 528; 20W N 
562: 10 Bem. L R 590; 5 A LJ 290; 14 Bur. L R 108: 
18 M L J277; 4ML TIS; 4 LBR 266 (P 0). , 
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stating that a benami conveyance is not 
intended to bean operative instrument, 
quoted with approval a passage from 
Marne’s Hindu Law as to benami tran- 
saction : 

“Where a transaction is once made out to bea 
mere benami, it ie evident thatthe benamidar 
absolutely disappears from the title. His name is 


simply un alias for that of the person beneficially 
interested.” 


Tn the case which was cited before us, 
Sri Thakurji v. Narsingh Narain Singh 
(D, it was pointed out by Das, J. that 
the suit which he was considering would 
be imprcperly framed and nob main- 
tainable ifit be regarded as one under 
s 53, Transfer of Property Act, to obtain a 
declaration that the conveyance in question 
is voidable at the instance of the cre- 
ditors of the transferor. He went on to 
point out that the suit which be was 
considering was not,such a suit; it did not 
fall under s. 53, Transfer of Property 
Act, but was a suit to obtain possession 
ofthe property. Thatbeing the primary 
object of the auction, the fart that the 
plaintiffs as a preliminary to this asked for 
a declaration that the conveyance was a 
fraudulent conveyance did not change the 
character of the action. He said that the 
primary object of an action under s. 53 of 
the Act wasto make the assets cf the 
transferor available to the general body of 
creditors, but that was not the object 
here. He treated the suit therefore as a 
suit torecover possession on the strength 
of the title acquired by the plaintifs by a 
sale held in execution of their decree and 
affirmed the decision of the Courts 
below allowing the claim. The facts are 
entirely on all fours, with those of the 
case before us; and it is perfectly clear 
that there is no bar to the plaintiff 
succeeding on the strength of nis title after 
obtaining a declaration that the nominal 
transfer by defendant No. 1 in favour 
of defendant No. 2 was a colourable and 
asham transaction. The main contention 
for the appellant fails therefore. 

But inthe order portion of the learned 
District Judge's judgmentit seems to be 
directed that the plaintiff is to get future 
mesne profits on the entire property in 
suit. If so, that direction loses sight of the 
fact that Plot No. 407 was not claimed 
by either of the defendants and there does 
not seem to be any proof that the plaintiff 
was kept out of possession of it. Mesne 
profits, therefore, ought to be allowed on 


the other property in suit excluding Plot. | 


\ 


a 


ra 
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No. 407. With this modification I would 
_ dismiss the appeal. 

Varma, J.—I agree. The main pôint 
argued by the learned Advocate on behalf 
of the appellant appears to have been 
based practically on the statement in 
para. 8 of the plaint which runs as 
follows : 

“Defendant No.1 was repeatedly asked to deliver 
possession of the land in suit to the plaintiff and 
defendant No, 2 was asked to declare the said rehan 
deed te be useless, but the said defendants do not 
pay any heed, Hence the necessity for the suit. 
Besides other grounds, this suit is also filed for the 
benefit of the plaintif and all other creditors, 
should there be any bona fide creditor, under s. 53, 
Transfer of Property Act." pagi, : 

But when we look into the relief portion 
of the plaint, the plaintiff sought the follow- 
ing relief : 

“The Court may be pleasedto hold and declare 
that the rekan deed, dated July 6, 1928, executed 
by defendant No. 1 in favour of defendant No. 2, is 
quite fraudulent und without consideration and was 
executed to avoid payment of the debt due to the 
plaintiff and that thesame is invalid inlaw and 
defendant No. 2 has acquired no title thereunder, 
Afterthe above declarations, the Court may be 
pleasedto award possession and oceuption of the 
land in suit mentioned in Sch, A, to the plaintiff.” 

It willbeseen that the relief actually 
sought inthis case is hardly distinguish- 
able from the relief sought in Sri Thakurji 
v. Narsingh Narain Singh (1), which has 
been referred to by the learaed Advocate 
for the appellant and has been discussed 
at length by my learned brother. The 
appeal must be dismissed with the modifi- 
cation indicated above. ` 

8. Order accordingly. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 928 of 1937 
November 16, 1938 
MOHAMMAD Ismatt, J. 

B. MAHINDER DAS —DEFENDANT 
—APPELLANT 
versus 
P. MOHAN LAL AND ANOTHER— 
PLAINTIFFS AND ANOTHER—DRFENDANT— 
RESPONDENTS 

Contract Act (IX of 1872), ss, 190, 194— Principal 
and agent—Agent has no power to appoint agent 
without authortty from principal except in special 
ctreumstances—Owner of houses giving authority to 
bank to lease out houses—Bank appointing agent to 
rent houses—Power to appoint agent held could be 
inferred under circumstances —Partnership—Father 
of partner, if can represent firm. 

Asageneralrule an agent cannot without autho- 
rity from his prinçipal devolve upon another obliga- 
tions fo the principal which he has himself under- 
taken to personally fulfil, But in special circum- 
stances, it is permissible forthe agent to appoint a 

- Substitute who weuld be responsible to the principal 
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in the same way as theagent himself. Sucha sub- 
stitute is not a sub-agent, but an agent of the princi- 
pal. De Bussche v. Alt (1), followed. 

Plaintiff who was owner of houses appointed a bank- 
ing coucern to lease out his houses. In the course 
of the correspondence, plaintiff wrote to bank's agent 
thug: “Tn any case you need not enquire from me 
about renting the cottages. You have full authority 
to accept anything.” The banking concern ap- 
pointed defendant as agent on behalf of plaintiff to 
rent the houses: 

Held, that the plaintiff had given very wide powers 
to the banking concern and the power to appoint an 
agent under these circumstances might well be 
inferred. A banking concern usually is not expected 
to go about in search of tenants and plaintiff mnst 
have known that other agencies would have to be 
employed in order to find suitable tenants for the 
henses, Under these circumstances the bank had 
authority to appoint defendant as agent and the 
latter was accountable to plaintiff. 

The father of oneofthe partners of a firm cannot 
represent the firm and therefore a contract entered 
into between a etranger and the firm can not be 
changed by sucha stranger and the father of the 
partner. 

S.C A. from the decision of the District 
Judge, Saharanpur, dated September 9, 
1938. 

Mr. Baleshwari Prasad for the Appellant. 

Mr. G. S. Pathak, for the Respondents. 

Judgment.—This is a defendant's 
appeal arising out of a suit brought for the 
recovery of Rs. 387 or such amount as may 
be found due to the plaintiffs. Plaintiff 
No. i, Pt. Mohan Lal, is admittedly 
the owner of the houses in question in 
Mussoorie. The plaintif No. 2, Bhagwan 
Dass & Co., Ltd, were appointed agents 
by plaintiff No. 1 to lease the houses in 
the year 1933. The plaintiff's case is that 
plaintiff No. 2 apprinted the defendants 
as agents on behalf of plaintiff No. 1 to 


_ Tent, the houses and agreed to pay them 


commission at the rate of 2} per cent. on 
the amount of rent realized, that the defen- 
danis rented the three houses placed under 
their agency fora total sum of Rs. 2,550, 
that out of the said amount Rs. 2,145-10-0 
was paid to plaintiff No. 1 but the balance, 
Rs. 269-6-0, was still due, that apart from 
the above-mentioned sum the plaintiffs 
claimed Rs 17-10-0 which sunf the plaintiffs 
were entitled to by way of remission in 
respect of the house tax of “Fenlo” from 
ihe City Board but the said sum was not 
recovered owing to the megligence of the 
defendanis. The suit was resisted by the 
defendants on various grounds. It was 
pleaded inter alia that there was no privity 
of contract between plaintiff No. 1 and 
the defendants as the latter were appointed 
sub-agents by plaintiff No. 2 wbb alone 
was entitled to sue, that the original con- 
tract entered into between the parties was 
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modified by another contract under which it 
was stipulated that the nominal rental value 
of the three Louses would be deemed to 
be Rs. 1,800. That any sum that the defen- 
dants realized over and above that amount 
would be divided half and half between 
the plaintifis and the defendants after 
deducting a sum of Rs. 250 which would 
be payable to a third person tbrough 
whose exertions the rents of the houses 
would be raised. The trial Oourt decreed 
the suit in favour of plaintiff No. 1 for 
Re. 500-2-0, that is. for a sum larger than 
was originally claimed by the plaintiffs. 
The defendants preferred an appeal from 
the decree of the trial Oourt with the 
result that the lower Appellate Court re- 
duced the amount to Rs. 323. The defen- 
dant now comes to this Court in appeal. 
Learned Counsel for the appellant has 
stressed two points in appeal. It has been 
argued that the lower Appellate Conrt 
yeccrded no definite finding on the plea 
raised by the defendant to the effect that 
there was no privity of contract between 
plaiatiff No. 1 and the contesting defen- 
dant. This question, it is argued, had 
become vital tothe decision of the case in 
view of the fact that the suit of plaintiff 
No. 2 had been dismissed by the trial 
Court and no appeal was made by him 
from that decree. It is argued that the 
only party entitled to institute a suit being 
plaintiff No. 2 and his suit having been 
dismissed, no decree should have been 
passed against the defendant in favour of 
plaintiff Ne. 1. It is not disputed that 
plaintiff No. 2 was not appointed an agent 
by plaintiff No. 1. It is again not dis- 
puted that the defendants were appointed 
agents by plaintiff No. 2. The question for 
determination is whether under these c'r- 
cumstances a suit by plaintiff No. 1 for 
recovery of the balance of the rent is 
maintainable. There is no doubt that as 
a general rule an agent cannot, without 
authority, from his principal devolve upon 
another obligation to the principal which 
he has himself undertaken to personally 
fulfil. But in special circumstances it is 
permissible for the agent to appofnt a sub- 
stitute who would@ be responsible to the 
principal in the same way as the agent 
himself. In De Bussche v. Al! (1) at 
p. 310*, Thesiger, L. J. observed as follows: 


“But the exigencies of business do from time to 
time render necessary the carrying out of instruc- 


(1) (1878) 8 Ch. D 286; 47 L J Oh. 3°1; 38 LT 
370. 
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tions of a principal by a person other than tlie 
agent originally instructed for the purpose, and 
wheee that is the case, the reason of the thing 
requires that the rule should be relaxed, so as, on 
the one hand, to enable the agent to appoint what 
has been termed a ‘sub-agent’ or ‘substitute’ and 
on the other hand, to constitute, in the interests 
and for the protection of the principal, a direct 
privity of contract between him and such substi- 
tuwe, And we are of opinion that an authority to 
the effect referred to may and should be implied 
where, from the conduct of the parties to the 
original contract of agency, the usage of trade or 
the nature of the particular business which is the 
subject of the agency, it may reasonably be pre- 
sumed that the parties to the contract of agency 
originally intended that such authority should 
exist....” 

This principle has been codified in a. 194, 
Contract Act, which provides : 

“Where an agent, holding an express or implied 
authority to name another person to act for the 
principal in the business agency, has named another 
person accordingly, such person is not a sub-agent, 
but an agent of the principal for such part of the 
business of the agency as is entrusted to him.” 

Section 190 of the Act lays down: 

“An-agent cannot lawfully employ another to 
perform acts which he has expressly or impliedly 
undertaken to perform personally unless by the 
ordinary custom of trade a sub-agent may, or, 
from the nature of the agency, a sub-agent must, 
be employed.” 


In the present case the trial Court came 
to the conclusion that plaintiff No. 2 had 
power to appoint the defendant as agent. 
Plaintiff No. 2is a banking concern. The 
case set cut inthe plaint clearly was that 
the defendants were appointed agents and 
not subsagents. The letters addressed by 
plaintiff No. 2 to the defendants do net 
mention anywhere that the defendants were 
appointed sub-agents on behalf of plaintiff 
No, 2. Although the lower Appellate Court 


‘has not recorded a definite finding on this 


Point yet it has decreed the suit in favcur 
of the plaintiffs against the defendants. 
Tt follows, therefore, that in the opinion of 
the lower Appellate Court there was privity 
of contract between the pirties. If plaintiff 
No. 2 had an implied authority to employ 
the defendants as agents, the latter would 
be deemed to be agents of plaintiff No. 1 
and not sub-agents of plaintiff No. 2 Ia 
Ex..5, dated February 22, 1934, written by 
plaintiff No. 1 to Mr. Chander Sen, the 
agent of the bank, it was stated : 

“In any case you need not enquire from me about 
renting the cottages or St. Clair. You have full 
authority to accept anything. Iknow youlook to 
my interest, therefore, it is needless to ask my. 
acceptance,” 

From this it would appear that plaintiff 
No. 1 had given very wide powers to plain- 
tif, No. 2 and the power to appoint an 


agent under these circumstances may well. 
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'bė inferred. A banking ‘concern usually 
is not expected to go about in searah of 
tenants and plaintiff No. 1 must have 
known that other agencies will have to be 
employed in order to find suitable tenants 
for the three houses entrusted to plaintiff 
No. 2 Under tkese circumstances in my 
judgment plaintiff No. 2 had authority to 
appoint defendants as agents and the latter 
are accountable to plaintiff No. 1. 

The next point argued by learned Counsel 
ik that the original contract was modified 
by a subsequent contract between the par- 
ties and the Oourt below had erred in not 
recording a specific finding on the plea 
raised by the defendants. From a perusal 
of the judgment of the Court below it 
appears that in the opinion of the learned 
District Judge the novation of contract set 
up by the defendants was not considered 
binding on plaintiff No. 1. It appears that 
there was some discussion with regard to 
revisional terms between the manager of 
plaintiff No. 2 and Hori Lal, father of one of 
the partners of the defendant firm. The 
learned Judge apparently is of opinion 
that any settlement made by the manager 
of the bank with the father of one of the 
partners will not affect the agreement 
entered into between the plaintiffs and the 
defendant firm. In my opinion Hori Lal 
could not legally represent the defendant 
firm, and the Court below has come to a 
correct conclusion on this point. The last 
point urged by the learned Counsel for the 
appellant is thatthe defendants should not 
be made liable for the loss of Rs. 17-100 
suffered by the plaintiffs. The learned 
Judge of the Court below has remarked 
38 follows : 

“As regards the negligence as to the house called 
Fernole, the house agency did claim the rebate but 
when the Oity Board asked to prove that they were 
agents entitled to claim it instead of sending the 
tetter of authority that they had, they referred 
the matter to the bank which did nothing showing 


as I have already said that its methods are not 
businesslike. ” i 


It seems to me that plaintiff No. 2 was 
responsible for the loss sustained by plain- 
tif No. 1. The letter of authority to the 
defendants was written by plaintiff No. 2 
and not by plaintiff No. 1. Under these 
circumstances plaintiff No. 2 should heve 
either specifically authorised the deferdants 
to recover money from the City Board or 
to apply directly to the City Board for the 
refund. The trial Court has remarked 
that it was admitted (by the parties) that 
itis the. owner's duty to let the Board know 
who his agent was. Neither the owner, 
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namely plaintiff No, 1, nor his agent plain- 
tiff No. 2 ever took the trouble of applying 
to the Citv Board for the refund of this 
amount. Under these circumstances, I am 
Satisfied that the defendants are not respon- 
sible to make good the loss to the plaintiffg. 
Tn the result I modify the decree of the 
Court below and reduce the decretal amount 
by Rs. 17-10-0 only. In other respects the 
appeal fails and is dismissed. Under the 
special circumstances of the case I order 
the parties to bear the costs of this Oourt. 
Costs of the Court below as in the decree 
of that Court. Leave to appeal is refused. 


s. Decree modified. 





PATNA HIGH COURT 
Appeal No. 768 of 1936 
September 20, 1938 
Wort, AG. C. J. 
NATHUNI SAO— PLAINTIFF —APPELLANT 
versus 
Musommat LACHHMINIA AND OTHERS 
—DEFENDANTS—RESPONDENTS | 

Burden of proof—Evidence adduced by both parties 
equally probable — Question of onus does not arise— 
Judge has to decide issue on evidence — Bond—Regis- 
tered bond — Recitals in endorsement — Onus of 


The doctrine of the onus of proof is merely 
academic where both parties give evidence Where 
there is evidence on both sides, and the evidence of 
neither side is not inherently improbable, the ques- 
tion of onus does not arise at all and the Judge has 
to determine the issue between the parties on the 
evidence before him. 

The onus of proving that the transaction recited 
in the endorsement on the bond which wae witnessed 
bythe Registrar was untrue is on the party who 
denies the truth ofthe statement contained in that 
endorsement. Nawab Mirza Ali Kadar Bahadur v, 
Indar Pershad (1), relied on. Mohamad Ali Mohamad 
Khan v. Bismillah Begam (2), distinguished. Maha- 
deo Missir v. Ram Prasad (3), referred to. 

A. from the decision of the Sub-Judge, 
Second Court, Patna, dated June 12, 1936, 

Messrs. T. N. Sahay and Ram Ch. 
Prasad, for the Appellant. 

Mr. Raj Kishore Pershal, for the Rego 
pondents. ° 

Judgment.—This appeal arises out of 2 
suit under O. XXT, r. 63, Oivil Procedure 
Code. The difficulty which has arisen in 
this case would have been obviated had the 
learned Judge kept in mind the proposition 
which has been reiterated so many times, 
nimely, that the doctrine of the onus of 
proof is merely academic where both parties 
give evidence. Had the learned Judge 
taken the evidence in this case and then 
come to the conclusion one way or the other, 
no difficulty, as I have already said, would 
have arisen. To develop the point I have 
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stated, ifthe plaintiff and the defendant 
‘gave evidence and the defendant’s evidence 
was not to be believed in any circum- 
stances and the onus was upon the defend- 
ant, necessarily the plaintiff must succeed. 
Similarly, if the cnus was on the plaintiff 
and the plaintiff failed to satisfy the Court, 
the plain‘iff must fail. But where there is 
evidence on both sides, as appears to have 
been the casein the present action, and 
the evidence of neitherside is not inherent- 
ly improbable, the question of onus does 
not arife at all and the Judge has to deter- 
mine the issue hetween the parties on the 
evidence before him. Difficulty has arisen 
in tbis case by the Judge having stated 
that the cnus was on the plaintiff. In 
Nawab Mirza Ali Kadar Bahadur v Indar 
Parshad (1), their Lordships of the Judi- 
cial Ccmmittee of the Privy Council bave 
pointed out that the onus of proving that 
the transaction recited in the endorsement 
on the bond which was witnessed by the 
Registrar was untrue was on the party who 
denied the truth of the statement contained 
in that endorsement, Now, the relevance 
of that statement lies in the f.ct that the 
Judge in the Court below decided against 
the genuineness of the document because 
it was not proved that consideration had 
passed. It istrue that the learned Judge 
proceeded also to decide whether the plaint- 
iff was in possession, but possession did 
not necessarily determine the matter. Had 
the Judge decided that it was a genuine 
document and for consideration, the ques- 
ticn wkether the plaintiff waa in possession 
or pot would not have affected the decision 
as to his title. Many persons are not in 
possessicnof properties and yet they have 
avery good title to them. In great many 
cases, possession may be an indication as to 
the truth of the allegation of the plaintiff 
that he hasa title. It is quite clear that 
tke real point in the case is wether the 
plaintiff has title, that point depending, as 
I have already said, on the finding of the 
Judge in the Court below whether the 
money was paidor not. Prima facie on 
the decision of the Privy Council, the fact 
that there was an endorsement %n the 
bond tothe effect that Rs. 79 had heen paid 
to Haridas presumably on behalf of the 
vendor, threw the onus on the defendant. to 
show that the money had not been paid— 
neither Rs, 79 ncr any other money. It is 
perhaps more accurate to say that once it 
is shown® that consideration or a portion of 


(1) 23 TA 92; 23 O 950; 7 Sar, 63 (P 0), 
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it has passed, the onus.is on the defendant 
to prove that it has not, 

Refiance in such cases is always placed 
upon the decision of the Privy Council in 
Mohammad Ali Mohammad Khan v. Bis- 
millah Begam (2). where their Lordships 
are supposed to have laid down the pro- 
position that the onus was on the party 
bringinga suit under O. XXT, r. 63. All 
that Lord Dunedin pointed out in deliver- 
ing the judgment of the Privy Council was 
this that, asthe Begam based her claim 
to the property as being wakf property 
upon the deed of gift made to her in con- 
sideration of her dower some years before 
and ag that transaction had been held 
both in the Courts in India and before the 
Judicial Committee to be a fraudulent 
transaction, the mention of 'wakf had to be 
loxked upon with great suspicion, and the 
onus in these circumstances was on the 
claimant to establish it The judgment in 
Mahadeo Missir v. Ram Prasad (3), to which 
I was a party, makes reference to a deci- 
sion reported in Vol. 5 of the Rangoon 
Reports—another decision of their Lord- 
shins of the Privy Conncil Reported in 105 
Ind. Cas. 788—and Kulwant Sahay, J. made 
this observaticn while delivering the judg- 
ment of the Court: 

“Therefore the circumstances upon which their 
Lordships of the High Court of Rangoon placed 
the onus upon the defendant were set out in the 
judgment, namely, the fact that the plaintiff had 
proved the passing of the consideration, When the 
matter went beforetheir Lordships of the Judicial 
Oommittee, they observed as follows : 

‘Now they (meaning the plaintiffs) being the 
ostensible owners of the property under a duly re- 
gistered deed and a dead of transfer, obviously the 
party claiming to attach that property for somebody 
else’s debt, not their debt, but the debt of the ori- 
ginal debtor, must show that thesale was a fraudu- 
lent one.” i 

Now, on the view that Itake, itis prima 
facie established that Rs. 79 had. passed. 
That cuts to the root of the judgment of 
the learned Judgein the Court below, be- 
cause it was largely on the question of 
want of consideration that the Judge held 
that the plaintiff's claim was not establish- 
ed, Sofar asthat part of the case is con- 
cerned, it was clearly on the defendant, 


after the prima facie proof of the plaintiff, ` 


to establish that consideration had not 
passed, as I have already said more than 
once. The decision of the learned Judge as 


(2) 35 O WN 324: 128 Ind. Oas 647; A I R 1930 
PO 255: 7 O WN 821; 33 Bom. LR 155; GO MLJ 
341; 33 L W 397; (1931) M W N l;Ind. Rul. (1931) 
P O 23(P O.. - 

18), 10 P L T 339; 119 Ind. Oas. 74; A I R. 1929 Pat. 
579; 8 Pat. 890; Ind. Rul. (1929) Pat, 570, 
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regards possession in those circumstances 
becomes of very little value. That Being 
so, the matter must go back to the learned 
Judge to consider the case in the light of 
these observations. He may yet come to 
the conclusion that the plaintiff was in 
possession, he may yet come to the conclu- 
sion that the money had not been paid, 
but he must doso on the whole evidence 
and not merely on the evidence of the 
plaintiff. The case is remanded to be heard 
and determined according to law. Costs of 
this appeal will abide the result of the 
hearing in the Court below. 
B. Case remanded. 


ALLAHABAD HIGH COURT 
Second Civil Appeal Ne. 500 of 1935 
November 1, 1938 
BENNET AND VERMA, JJ. 
ANJUMAN ISLAMIA or BAREILLY — 
DgFENDANT—APPELLANT 
versus 
RADHEY LAL-—PLAINTIFE— 
RESPONDENT 

Easements Act (V of 1882), s. 4— Right of way to 
one building, if can be transferred to another building 
—Evidence Act (I of 1872), 8, 115—Plea of estoppel, 
if can be raised for firat time in second appeal— 
Second appeal—New plea requiring evidence to be pro- 
duced cannot be raised in second appeal, 

The definition of a “right of way” in the Easements 
Act, s.4, clearly shows that the easement is for the 
benefit of the owner or occupier of certain land. A 
right of way toone building cannot be transferred 
to an entirely different building ina different 
place. |p. 623, col. 2.) 

It is too late to set up a new case of estoppel in second 
appeal when such a case was not set up in the written 
pae pont and no issue was framed on the point. 

ibid, 

Where facts are neither admitted nor proved beyond 
controversy and there is no finding whatever about 
a point, it ig neither competent nor in the interest of 
justice to entertain such a point in second appeal. 
a, E. Moola Sons, Lid. v. Burjorji (1), distinguish- 
ed. 

S. O. A. from the decision of the District 
Judge, Bareilly, dated January 28, 1935. 

Messrs. A. M. Khwaja and Waheed 
Ahmad Khan, for the Appellant. 

Messis, S. N. Sen and A. M. Gupia, for 
the Respondent. — 

Bennet, J.—This second appeal bas been 
filed by the defeadants, The Anjumam 
Islamia of Bareilly, against the decree in, 
first appeal No. 146 of 1931 of the learued 
District Judge in Bareilly in which he allow- 
ed part of the appeal of the plaintiff, one 
Pt. Radhe Lal. ‘The suit of the plain- 
tiff asked fora declaration that the plain- 
tiff was owner of a` staircase along with 

-itg walls and that the staircase had no 
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concern with the mosque and that the 
defendants be absolutely restrained from 
passing to the mosque through the stair- 
case. This relief was granted by the 
lower Court and also the third relief that 
the defendants should roof the staircase 
of the plaintiff. Some further question 
has been raised in this appealin regard 
to the decree of the lower Court about 
electric fittings and cosis of First Appeal 
No. 145 of the defendants in the Court 
below but xo second appeal has been taken 
against that decree and therefore we cannot 
deal with that matter as it is not before 


us. 

The history of this staircase is found 
by the Courts below to be as follows; 
The Munsif finds that in 10959 the Govern- 
ment added a second storey to a shop 


- which stands at a cross-road in the city of 


Bareilly and Government also constructed 
by the side of the shop a staircase for 
access to the upper storey. On November 10, 
1865, this shop was sold and Ram Lal, 
the father of the plaintiff, purchased the 
shop with the staircase and the upper 
storey. This shop is still held by the 
plaintif. The documents showing this 
purchase include a dakhalnama and the 
boundaries are given in papers 23-0 and 
22-0. In 1866 one Sri Ram had a simple 
money decree against one Mohibullah Khan 
and be attached six shops and a staircase 
to the north of the shops and these shops 
were by the side of Ram Lal’s shop. 
Ram Lal made an objection to the attach- 
ment of the staircase claiming that it was 
his staircase purchased from Government, 
The execution Court ordered that this fact 
should be notified at the time of the sale. 
The shops were put up to sale and purchased 
by one Dhuma Mal in 18:6. Ram Lal then 
filed aregular suit against Sri Ram, the 
decree-hulder, and Dhuma Mal auctions 
purchaser fora declaration of his title to 
the staircase with the walls facing towards 
the east. The Munsif decreed this suit on 
August 12, 1867. An appeal was made 
to the District Judge, Mr. Vansittart. His 
judgmert is not on the present record but 
apparently it was sente for by the lower 
Court and extracts are contained in the 
judgment of the Munsif and of the District 
Judge. It is a pity that the learned Counsel 
for the appellant did not sent for this 
record for the purpose of this appeal as 
the judgment seems to have be@én some- 
what peculiar. The learned District Judge 
states: 

“However it is clearly stated in this paper (thg 
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judgment of Mr, Vansittart) that, now appellant 
(Dhuma Mal) pleads that he does not claim the 
staircase but the right of way.” 


It appears to us that the lower Court 


is correct in holding that in appeal 
Dhuma „Mal abandoned his claim of 
ownership to the staircase. It is clear 


that he had no ease on this point because 
there was the auction sale certificate in 
favour of Ram Lal as recently as 1865. 
For the appellant it was argued that the 
Court below has lower down stated: 

“I find also that Dhuma Mal at first admitted 
that he had no claim to the staircase but he after- 


wards withdrew from this position and pleaded 
that he had made a mistake.” 


We consider that this sentence refers 
to the pleading of Dhuma Mal in the 
‘Court of the Munsif as it isnot possible 
to read this sentence consistently with 
the other quotation which we have already 
made on any other supposition. Further, 
the judgment of the Court below refers 
to the Munsif’s judgment of 1867 in the 
sentence preceding the quotation which 
we have just made. The Oourt below 
makes the following quotation from the 
judgment of Mr. Vansittart: 

“But it was so built as to give a passage to 
appellant who ig in possession of right of way 
from that day to this day. I admit that 12 years 
have not passed but it is proved that the right 
has been exercised from the date that the staircase 
was built. The appeal is well enough worded for 
the purpose. J declare the staircase as a common 
staircase to both the parties with a right of 
way to both parties and in these words I deeree 
the appeal. Each party to pay his own coste. ” 

This deeree of the District Judge was 
taken in appeal to the High Court and 
was contirmed in a brief judgment of two 
lines. It has been argued by Mr. Khwaja 
for the appellants that this passage from 
Mr. Vansittart’s judgment means that he 
held that the staircase was the joint 
property of the two parties. In other 
words the argument is that a common 
staircase means a staircase jointly owned. 
We donot think that this is a correct 
interpretation,e We agree with the inter- 
pretation placed by the Court below on 
this judgment and that interpretation, 
noting the fact that Dhuma Mal, appellant, 
had withdrawn a glaim to the ownership 
of the staircase and merely claimed a right 
of way, held that the judgment of Mr. 
Vansittart did not give joint title to the 
parties but only gave a right of way to 
the appellants. Some argument was made 
by the learned Counsel that this right of way 
would be different fromthe right of way 
known to the Hasements Act. He was 
nable to explain what kind of a right 
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of way he meant. He did not claim that 
the ejudgment had created a right of 
way unknown to the law and we see no 
reason to consider that the right of way 
mentioned in the judgment was not the 
usual right of way known to the Hasements 
Act: that is, what was decided was that 
Dhuma Mal had a right of way to use 
that staircase for access to the upper storey 
buildings on the top of the row of shops 
which he had purchased at auctionssale, 
but that the staircase belonged solely to 
Ram Lal. 

In 1911 there was some further litigation 
between L, Khunni Lal, the successor of 
Dhuma Mal, the auction-purchaser, and the 
Muslim community, but the plaintiff was 
no party to that litigation. As a result of 
this litigation asale-deed was executed by 


< L. Khunni Lalin favour of the defendants 


of this row of shopsin 1914. In this sale- 
deed the property sold gave the northern 
boundary as “Zina Lala Saheb.” The 
vendeeg afterwards objected that they had 
also bought the staircase and Khunni Lal, 
vendor, stated through bis Counsel that he 
had no objection to the staircase being 
included. No supplementary  sale-deed 
was executed. Learned Counsel for the 
appellant has dwelt on this point. It 
appears to us that Kbhunni Lal did not 
believe that he owned this staircase, other- 
wise he would have included the staircase 
in the sale-deed. There would have no 
pointin his retaining the staircase when he 
sold the rest of his property. in that place, 
But if he had included the staircase in the 
sale deed, he would have been liable for an 
implied warranty of title under s. 55 (2), 
Transfer of Property Act. The method 
in which this matter was treated by the 
parties to the sale-deed implies that 
Khunni Lal knew that he had no title 
to the staircase and he was unwilling 
to accept the responsibility of including 
it in the saledeed or in a supplemental 
sale-deed because that would have rendered 
him liable for this implied warranty of 
title. The next matter which happened 
was the demolition by the defendants of 
the upper storey of the shops*which they 
had purchased by 1916 and these shops 
have never been reconstructed. The Court 
beiow has pointedout that the right of way 
existed tothe shops and with the destruc- 
tion of the shops the right of way for that 
purpose came to an end. -The trial Gourt 
found that on June 23, 1916, the dèfen- 
datts submitted a map of a proposed 
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mosque. tothe Munjcipality “for sanctiog.. a 
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and that sanction was obtained and the 
mosque was built in 1917---19 and at ethe 
same time the staircase which belonged 
to the plaintiff was re-built by ihe defen- 
dants. Thelower Appellate Court appar- 
ently accepts this finding as that Court 
states ; 

“It is admitted that the staircase was recon- 
structed by the respondents (defendants) some 
time after 1916 when they filed an application 
with the Municipality for the reconstruction of the 
six shops, the disputed staircase and the mosque. 
Asto the circumstances under which they were 
allowed to re-build the staircase the evidence is not 
very satisfactory ; the plaintiff says that he protested 
against the demolition of the staircase but was 
told by those in charge of the work that he need 
not worry as the staircase would- be re-built and 
improved and thereafter he states that although 
he objected to what was going on in several 
respects, he was afraid that trouble would ensue 
ifhe pressed his objections and so did nothing 
further.” 

Now the plan shows that the mosque 
is at some distance from the staircase and 
it does not appear frem the plan to be on 
the top of the reconstructed shops although 
the Munsif in opening his judgment states 
that there wereshops below the mosque, 
The point of importance is that with the 
reconstruction of the staircase and demoli- 
tion of the upper storey of the shops, the 
staircase has since 1916 been used by the 
defendants for an entirely different pur- 
pose from its use prior to that date. The 
purpose for which the defendants now 
use this staircase is for persons who desire 
to worship at the mosque. Previous to 1916 
such persons obtained access to the mosque 
by a staircase on the western side of the 
mosque whereas the present staircase lies 
at some distance east of the mosque. The 
western staircase is on property which 
belongs to the mosque and the mosque 
has since 1916 built a shop where they 
formerly had that western staircase. Now 
one of the points against the appellants 
is that the right of way recognized by 
Mr. Vansittart, the District Judge, in 1868 
and upheld by the High Court was a 
Tight of way to the upper storey of 
certain shops. The right of way now 
claimed by the defendants is a right of 
Way up the ‘same Staircase to a different 
building, namely a mosque. Learned Goun- 
pel was asked if he could show any ruling 
which would entitle the owner of a right 
of way to cne building to transfer that 
right of way to an entirely different baild- 
ing in a different place and he was unable 
10 produce any ruling on this point. It 
appears to us that it is quite clear tat 
-tho right of way could not be transferred 
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in this manner. It is to evade this diffi- 
culty that Mr. Khwaja claimed that his 
right of way was something unknown to the 
Easements Act. The detinition of a “right 
of way” in the Easements Act, 8. 4, clearly 
show that the easement is for the benefit 
of the owner or occupier of certain land. 
The easement of right of way was held in 
the judgment of 1868 to exist for the 
benefit of the dominant tenement, the upper 
storey of the shops, and now it is claimed 
forthe appellants and the right of way 
should by some means unknown to law be 
considered to exist for the benefit ofa 
different dominant tenement, namely the 
mosque. Wethink thatthe case has not 
been made out for the appellants on this 
point. 

A. further argument was made for the 
appellants that the respondent plaintiff was 
bound by estoppel. Now estoppel under 
s. 115, Evidence Act, requires that the 
person estopped should, by his declaration, 
actor omission intentionally cause or per- 
mit another person to believe a thing to be 
true and to act upon such belief. Learned 
Counsel sets out that the acts on which 
his estoppel was based were : (1) plaintiff 
allowed defendants to build a staircase 
without any right or reason ; (2) to widen 
the staircase; (3) to erect certain domes 
or minarets (4) to use tue staircase since 
erection for entry to the mosque; (9) to 
abandon the staircase on the western side 
of the mosque. It doesnot appear to us 
that any estoppel can be based on any of 
these allegations. Nocaseof estoppel was 
set upin the written statement and no 
issue was framed on the point. It is too 
late to set up a new case of this nature 
in second appeal and we consider that 
there areno findings of fact on which any 
estoppel could be based. The allegations 
in our opinion are not established by the 
findings of fact of the Court below. A 
further argument was made about limita- 
tion. On the finding of the Court below 
that the staircase was re-constructed some 
time in 1916 and the fact thatthe suit was 
brought on Juno 17, 1930, it is clear that 
the period of 20 years terminating within 
two years before the institution of the suit 
has not been completed in this Case 80 
far asthe right of way to the mosque 14 
concerned. 

Another objection taken was in regard 
to the alleged admission of the plaintif that 
the staircase had been made wider and the. 
finding of the lower Appellate Court “it is 
true that they made and widened it.” On. 
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this the learned Counsel argued ‘that at least 
as regards the addition made to the staircase 
on the property of the defendants the 
defendants had title. Now no claim was 
made in the written statement that there 
was any addition to the staircase by the 
defendants on their own property which 
gave them the right to that portion. On 
ihe contrary the written statement claimed 
that the staircase belonged to the defen- 
dants and not to the plaintiff at al) and 
always had belonged to the defendants and 
their predecessors. It is too late for the 
defence to set up a new claim at this stage 
anda claim which would require evidence 
to be produced to show whether in fact 
there is any portion of the staircase which 
bas been built on the land of the defen- 
dants. The mere finding that the staircase 
has been widened does not show that any 
portion was built on the land of the defen- 
dants. The principle has been laid down in 
M. E. Moola Sons, Ltd. v. Burjorji (1): 


“When a question of law is raised for the first 
time in a Court of last resort upon the construc- 
tion of a document or upon facts either admitted 
or proved beyond controversy, it is not only com- 
petent but expedient in the interests of justice to 


entertain the plea,” f ; 
Now in the present case it cannot be said 


-that the claim about the extension will 
come within this dictum as the facts are 
not admitted or proved beyond controversy 
and there is no finding whatever as to what 
the extent of such an alleged extension on 
the land of the defendants might be. A 
further argument was made in regard to 
the order of the learned District Judge 
dated February 25, 1935. The judgment 
of the learned District Judge was a month 
previous on January 28, 1935. His addi- 
tion is as follows : 

“The omission in the final order of any reference 
to the domes is a clear oversight. Therefore cor- 
rect this and add to the judgment that the respon- 
dents will remove the said domes within fifteen 
days. Failing that the appellant can have it done 
himself at their expense.” 

He claimed that this matter of the domes 
or small minarets had been overlooked by 
him and therefore he passed this order in 
regard to that part of the case. It is urged 
upon us that he had no jurisdiction to do 
so except .ona review of judgment. The 
matter was a very small one. Some argu- 
ment was made that the. direction in regard 
to domes is not clear andthe learned Counsel 
has stated that he does not understand Low 
many domes are affected. In the plaint 


(1) 59 IA 161; 136 Ind, Oas. 737; A I R 1932 PO 
118; 10 R 242; Ind. Rul. (1932) P C 151;36 C W N 677; 
55 O Ld 362; (1932) M W N 680; 34 Bom. L R 1021; 
(1932) A L J 706; 36 L W 75; 63 ML J 131 (P 0). 
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relief No. 5 the plaintiff asked for the 
removal of the three domes on the eastern 
door in the wall of the staircase. These 
three domes are shown in an elevation plan 
on the record as three domes. The decree 
of the trial Court sets out this relief of the 
plaint and states that it was not granted. 
The appellate decree states that the relief 
of the domes is granted. It is perfectly 
clear that taking the two decrees together 
the domes mentioned in the decree of the 
Appellate Court are the three domes mef- 
tioned in relief No. 5 of the plaint. We do 
not think that it is necessary for us to 
interfere in this matter as the order passed: 
appears to be in accordance with the find- 
ing of the Court below. Admittedly the 
domes were placed by the defendants on 
the staircase which belongs to the plaintiff 
and the plaintiff has a perfect right to ask 
that thosedomes should be removed. We 
dismiss this second appeal with costs. 


8. Appeal dismissed. 
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PATNA KIGH COURT 
Appeal from Appellate Decree No. 1 of 
1938 
January 13, 1939 
AGARWALA, J. 
MUKHAN SINGH AND 0THERS— 
DEFENDANT3S—ÅFPELLANTS 
VE? SUS $ 
OHANDRIKA PRASAD SINGH AND. orages 
— PLAINTIFFS — RESPONDENTS 

Bihar Tenancy Act (VIII of 1934), ss. 155, 179— 
Landlord granting permanent mukarrari lease— 
Lease containing proviso that on default of payment 
of rent on particular date any yearlandlord would 
re-enter — Default by lessee— Suit by landlord for 
ejectment and compensation—S, 155 held did not apply 
—Agreement to re-enter on default held could de given 
effect to, 

A landlord granted a permanent mukarrari at 
certain annual rent. The lease contained a proviso 
entitling the lessor to re-enter on default of payment 
of rent oncertain date of any year. The lessee made 
a transfer of his interest to other person. The lessee 
had made a default and the transferee of the lessee 
algo made a default in payment ofrent. The landlord 
instituted a suit against the lessees and his transferee 
to eject them and to recover compensation for breach 
of the condition for payment of rent : 

Held, that the provision of re-entry on default in 
the agreement ehould be given effect to, The pro- 
visions of s. 155, Bihar Tenancy act, did not apply 
tothe case in view of s, 179. Afiladdiv. Satis 
Chandra Banerjee (1), distinguished. sri Ram- 


chandra Naik Kalia v. Thakur Ajodhya Singh (2) -` 


and Nawabzada Syed Moinuddin Mirza v. Sourendra 


Kumar Roy (3), referred to. . . 
As from a decision of the Additional 


District Judge of Shahabad, dated August, , 


. pA 


a 
. 
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12, 1937, modifying a decision of the 
Munsif of Sasaram, dated May 28, 1936.¢ 

Mr. Phulan Pd. Verma, for the Ap- 
pellants. : 


Messrs. Baldeo Sahay and Harinandan 
Singh, for the Respondents. 


Judgment.—This second appeal is by 
defendants Nos. 1 to 3. The plaintiffs’ pre- 
decessor granted a permanent mukarrart 
to.defendant No, 4 at an annual rent of 
Rs. 13. The lease contains a proviso en- 
titling the lessor to re-enter on default of 
payment of rent on the 30th of Jeth of any 
year. In 1934 the lessee transferred his 
interest to defendants Nos. 1 to 3. He 
had not paid the rent for 1341 and de- 
fendants Nos. 1 to 3 defaulted in pay- 
ment of the rent for 1842. The plaintiffs 
instituted the presant suit to eject the 
defendants and to recover compensation 
for breach of the condition for payment of 
rent. Thé first Court directed defendants 
Nos. 1 to 3 to pay the plaintiffs Rs. 21 9-6, 
the amount claimed for 1312, within 15 
days, and ordered that in the event of 
payment within that period defendants 
should continue to hold the property, but 
in the event of default in payment within 
that period, the plaintiffs were to be given 
possession. Against that decision the 
plaintiffs appealed and obtained an uncone 
ditional decree for ejectment. 

The question raised in this appeal by 
-defendants Nos. 1 to 3 is whether s. 155 of 
the Bihar Tenancy Act applies. The relev- 
ant words of that section are : 

“A suit for ejectment of a tenant, on the ground 
that he has broken a condition on breach of which 
he is, under the terms of a contract botween him 
and the landlord, liable to ejectment, shall not be en- 
tertained unless the landlord has served, in the pres- 
cribed manner, a notice on the tenant specifying the 
particular misuse or breach complained of, and, 
where the misuse or breachis capable of remedy, 
requiring the tenant to remedy same, and, in any 
case, to pay reasonable compensation for the misuse 


or breach, and the tenant has failed to comply within 
a reasonable time with the request”, i 

On behalf of the respondents, on . the 
other hand, it is contended that the ape 
plication of the provisions of s, 155 is 
excluded by*s. 1:9 where the conditions 
entailing forfeiture are provided by a 
contract between ths parties to a permanent 
lease. Section 179 enacts that 

“Nothing in this Act shall be deemed to prevent 
a proprietor or a holder of a permanent tenure in a 
permanently settled area from granting a permanent 
mukarrart lease oh any terms agreed on between 
him and his tenant”, 


- Reference was also made in the course 
ofthe argument to s. 478, The relevant 
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portion of that section is: 

‘Nothing in any contract, between a landlord and 
a tenant made before or after the passing of this Act 
shall entitle a landlord to eject a tenant otherwise 
tan, in accordance with the provisions of this 

cb, 

The learned Advocate contends that by 
reason of the provisions of s. 1/8, s. 155 
applies even in the case of a permanent 
lease made after the passing of the Act. 
Reference was made to the decision in 
Afiladdi v, Satis Chandra Banerjee (1). 
That, however, was a case of a lease made 
prior to the passing of the Bengal Ten- 
ancy Act. A similar case was Sri Ram: 


.chandra Naik Kalia v. Thakur Ajodhya 


Singh (2), where also the question of the 
application of s. 155 to a case of lease 
executed after the enactment of s. 1/9 
was considered. Delivering the judgment 
of the Court, Dhavle, J., said at p. 644" : 
“Holders of a permanent mukarrari tenures were 
thus governed by the provisions of their leases as 
regards liability to ejectment for non-payment of rent 
among other grounds, but were nevertheless entitled, 
iE the matter came into Court, to have 15 days’ grace 
for payment (that isto say, under s, 78 and 52 of the 
Act of 1859 and 1869, respectively). The Bengal 
Tenancy Act seems to have left them in substantially 
the same position, while epecially providing in s. 179 
for future permanent mukarrari leases in permanent- 
ly settled area that nothing in the Act shall be 
deemed to prevent such leases being made on any 
terms that may be agreed upon between the parties”, 
that is to say, his Lordship specially left 
open the question whether the words 
“terms agreed on between the parties” in 
s. 179 excluded or did not exclude the 
operation of s. 155. In the Full Beach 
decision of this Court in Nawabzada Syed 
Moinuddin Mirza v Sourendra Kumar Roy 
(3), it was held that where a permanent 
lease is explicit, the general provisions 
of law do not apply, such as, for instance, 
the provisions in s. 68 for the awarding 
of damages where rent has been wich- 
held. The opening words of s. 179 of the 
act are: “Nothing in this Act” (that is 
to say, either in 8. 155, s 178 or any 
other section of the Act) shap be deemad 
to prevent a proprietor or a holder of a 
permanent tenure in & permanently 
settled area, from granting a permaneat 
mukarrar, lease on any terms agreed on 
be:ween him and his “tenant. In the 
present case, the parties expressly agreed 
that on default of payment of rent on 


(1) 290 L J 40; 34 Ind, Oas. 497; A I R1919 Oal, 
22 


722, À 
(2) 16 P L T 633; 158 Ind. Cas. 399; BR P497; 1 B 
R 882; A I R 1935 Pat. 508; 15 Pat. 8. 
(3) 13 Pat, 231; 147 Ind. Uas. 655; 6 R P 351; 15 PL 
T 156; A I R 1931 Pat. 153 F. B ) 
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the 30th of Jeth of any year the lessor 
should be entitled to re-enter. Prima 
facie, there is no reason why that pra: 
vision should not be given effect to. The 
learned Advocate for the appellants, however, 
contends that he does not dispute the 
Proposition that the lease was forfeited 
by the default, but he contends that 
before the landlord can enforce the 
remedy given him by the contract, he must 
conform to the provisions of s. 155. As 
put by the learned Advocate the argu- 
ment ig that s. 155 does not modify the 
right conferred on the landlord by the 
contract but merely provides the method 
by which that right is to be enforced. 
But -when the provisions of s. 155 are 
examined, it is found that the right of 
ejectment which is unqualified so far as the 
contract is concerned, is qualified by 
the provisions of section if they are ap- 
Plicable. They are qualified in two par- 
ticulars, first, the landlord is required to 
give a notice in the prescribed form 
specifying the breach of contract, and, 
secondly, by the necessity of accepting 
compensation in lieu of forfeiture in the 
event of the tenant choosing to pay such 
compensation. The acceptance of that 
contention means tbat the parties, despite 
the provisions of s. 179, are not to be 
‘governed by the terms of their contract 
but by the general provisions of the 
Tenancy Act relating to ejectment. In 
the absence of authority I am not con- 
strained to accept that construction of the 
Act and I do not feel justified in acced- 
ing to the argument. 

The appeal is, therefore, dismissed with 
costs. 
` The cross-appeal by the plaintiffs is not 
pressed and is dismissed without costs. 

Leave to appeal under the Letters Patent 
is granted. i 
. Be Appeal dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 448 of 1936 
July 1, 1937 
CoLpsTR#am AND Din MoHAMMAD, JJ. 
Musammat MANBHARI—PuaintisF 
—APPELLANT 
VETSUS 
Musammat SURTI AND ANOTHER— 
* DERENDANTS— RESPONDENTS 
Limitation Act (IN of 1908), Sch. I, Art. 118— 
Punjab Limitation (Custom) Act (IZ of 1920) 
Art. 3—Brahman dying leaving widow and daughter 
r-Widow adopting son—Land of husband mutated 
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in son's name—Suit by daughter for declaration 
thate adoption and gift to adoptee would not affect 
her right as daughter, six years after her know- 
ledge of alienation, held barred 

A Brahman died leaving a widow and three 
daughters. The widow who hadtaken possession of 
his land for her life executed a deed adopting a 
boy asheir to her husband. The deed was regis- 
tered and the patwarit entered the mutation in ac- 
cordance with the deed. This mutation was sanc- 
tioned by the Collector. The collaterals of the 
husband had brought a suit to contest the adop- 
tion, Six years after this suit, one of the daughters 
instituted a suit fora declaration that the adop- 
tion and gift in favour of the alleged adoptee 
would not affect her rights as daughter : 

‘Held, that whether Art. 3 of the Punjab Act or 
Art, 118, Limitation Act, be applicable, it was 
clear that the suit was barred. In either case the 
starting point of limitation wasthe dateon which 
the plaintiff had knowledge of the alienation. 


F.O. A. from the decree of the Senior 
Sub-Judge, Rohtak, dated June 5, 1936. 

Mr. S.L. Puri for Mr. M. L; Puri and 
Mr. Bishen Narain, for the Appellant. 

Messrs. Mehr Chand Mahajan and Fagir 
Chand Mittal, for the Respondents. Loe 

Coldstream, J.—One Ramji Lal, a 
Brahman of Gohana Tahsil, in the Rohtak 
District, died about 19 yearsago, leaving 
a widow Musammat Surti aad three 
daughters Musammats Man Bhari, Dhapan 
and Darkhan. Surti, whohad taken posses: 
sion of his land for her life executed on 
May 17,1927, a deed adopting a boy Ram 
Richhpal as heir to- her husband. The 
deed was registered on May 19, 1927, and 
on June 7, 1927, the patwart entered the 
in accordance with the deed. 
This mutation in favour of Ram Richhpal 
was sanctioned by the Collector, on Novem- 
ber 10, 1927. On November 1, 1934, 
Musammat Man Bhari, Ramji Lal's daughter, 
instituted the suit, out of which the present 
appeal has arisen for a declaration that the 
adoption and gift in favour of Ram 
Richhpal would not affect her rights as 
daughter of Ramji Lal. One of her sisters 
sided with the plaintif: the other does 
not appear to have taken any part in the 
proceedings. On behalf of Ram Richhpal 
a number of pleas were raised, one of which 
was that the suit was barred by limitation. 
On the issues arising out of the pleadings 
all of them except that of limitation were 
decided in favour of the: plaintiff Musam- 
mat Man Bhari, but, holding that the suit 
wag barred by time, the Subordinate Judge 
dismissed the suit. Against this dismissal 
Musammat Man Bhari has appealed to this 
Oourt, b 

AB we are of opinion that the suit was 
rightly dismissed on the ground of 


lumitation, it is not necessary to mentior . ` 


1939 


all the points on which the parties joined 
issues in the lower Court. The lower 
Court appears to have found that the suit 
was barred by the provisions, both of the 
Punjab Limitation (Custom) Act of 1920, and 
Art. 118, Limitation Act. It is contended 
before us on the appellant’s behalf that the 
Punjab Act has no application because the 
land in suit is not ancestral, qua the plaint- 
iff, who claims as a daughter and not by 
Teason of her descent from any common 
ancestor of herself and her mother, and that 
Art. 118, Limitation Act, does not bar the 
suit because it is not proved that the 
plaintiff: had knowledge of the alienation 
more than six years before she instituted her 
suit. 

. The learned Subordinate Judge has not 
referred expressly to the Article of the 
Punjab. Limitation (Custom) Act which he 
considered to be applicable to the case, 
but from his discussion regarding the 
question of the plaintiff's knowledge it 
seems clear that he has applied Art, 3. 
Whether Art. 3 of the Punjab Act or Art. 
118, Limitation Act, be applicable, it is, 
‘in our opinion, clear that the suit is 
barred. In either case the starting point 
of limitation is the date on which the 
plaintiff had knowledge of the alienation. 
The lower Court has given good reasons 
for holding that the plaintiff must have 
had knowledge of the alienation on July 31, 
1923, at the latest. I have already noticed 
that the deed of adoption was registered 
on May 19, 1927, and the mutation sance 
tioned on November 10, 1927. On July 31, 
1928, the collaterals of Ramji Lal brought 
a suit to contest this same adoption. It is 
incredible that while all this was going 
on, the plaintiff remained in ignorance of 
her mother's adoption. The learned Counsel 
for the appellant has not been ableto show 
us any reason for holding that on this 
point the lower Court’s judgment is wrong. 
On the other hand, Counsel for tha respon- 
dent has referred to evidence which the 
appellant bas not brought on the printed 
record but of which the appellant's Counsel 
has certitied copies showing that the adop- 
tion was celébrated ia a public manner in 
which the brotherhood had assembled. 
Finding that the suit was rightly dismissed 
as barred by limitation, we dismiss the 
appeal with costs, 

D. Appeal dismissed, 
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PATNA HIGH GOURT 
Criminal Revision No. 473 of 1938 
August 31, 1938 
Manowar LALL, J. 
DHARICHHAN SINGH AND OTHERS—- 
PETITIONERS 
versus 
E\VMPEROR—Opposits Party. 

Criminal trial—Practice—Magistrate, if can send 
record of proceedings of judicial character to Police 
for .opinion—Proper course to be followed—Com- 
promise—Parties filing compromise petition for 
offence, for compromising which no leave of Court 
is required—Magistrate is bound to acquit accused— 
Complainant cannot resile and insist on case being 
proceeded with. D 

A Magistrate has no right to send the record of 
the proceedings, which are of a judicial character, 
before him to the Superintendent of Police for 
taking his opinion. The proper course for him is 
to ask the Prosecuting Inspector to take his in- 
structions from the District Magistrate, or from the 
Superintendent of Police, as to the attitude of the 
Crown towards the proposed compromise. 

In law a composition once arrived ab between 
the parties is complete as soon asitis made, and 
it has the effect of acquittal even though one 
of the parties later on resiles from the compromise. 
The Magistrate is in duty bound to order an 
acquittal onthe filing of the compromise petition 
signed by both parties in Court for an offence which 
is compoundable without leave of the Court and the 
complainant cannot by a subsequent withdrawal of 
the petition before any order is passed on it, insist 
upon the case being proceeded with. Hem Chandra 
v. Girindra Chandra (1), followed. Ng 

Cr. R. against the order of the District 
Magistrate, Shahabad, dated July 26, 1938. 

Messrs. S. Safdar Imam and S. M. 


Siddique, for the Petitioners. 


Mr. Harinandan Singh for the Assistant 
Advoeate-General, for the Crown. 

Order.—This is an application on behalf 
of three petitioners. It can be disposed 
of ona very narrow point. The petitioners 
were convicted as follows: Dharichhan was 
convicted for the offence under s. 325, 
Indian Penal Code, and sentenced to four 
months’ rigorous imprisonment and to a 
fine of Rs. 50. The other two petitioners, 
Ramgati and Lal Bahadur were convicted, 
the tormer under s. 328, Indian Penal 
Cude, and sentenced to two months’ rigorous 
imprisonment and fine of Rs, 50, and the 
latter under as. 323/109, Indian Penal Uode, 
and sentenced to one month's rigorous 
imprisonment and a fine of Rs. 25. 
The occurrence, which took place un- 
dvubtedly on March 7, 1938, at about 9 or 10 
A. M., was in connection with a right to 
put a wall which had been constructed by 
the complainant three days before, on the 
ridge between the field of the complainant 
and that of the accused. The wall was 
said to have been put by the complainant 
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to protect his onion crop. As a result of 
an altercation the complainant was assault- 
ed with a lathi causing the facture of his 
right forearm. Some other assault also 
took place upon a man called Ramgach who 
got a bleeding injury on the head. The 
accused accordingly were put ontrial as 
a result of a Police investigation and the 
case proceeded before Mr. H. K. Khan, a 
Second Olass Magistrate at Arrah. 

On May 6, 1938, the parties, who are 
admittedly relations, put in a petition of 
compromise before the learned Magistrate 
and they desired the compromise to be 
recorded and the case to be disposed of 
without decision onthe merits. It should 
be remembered that so far as two accused 
are concerned, they were only accused for 
offences under s. 323, Indian Penal Oode, 
which is compoundable without the permis- 
sion of the Court by the person stated in 
the third column of the table under s. 345 
(1), Oriminal Procedure Oode, i. e. the 
person to whom the hurt is caused. The 
learned Magistrate thereafter had no juris- 
diction whatsoever to proceed with the 
cases of these two accused. The offence 
under s. 325, Indian Penal Code, was also 
compoundable by the person to whom hurt 
was caused but with the permission of the 
Court. The order sheet of the learned 
Magistrate on this petition of compromise 
runs as follows: 


“Parties are relations and have arrived at terms 
and compromised the case. They file 8 joint com- 
promise petition and another petition praying for 
permission to compromise the case, I have no res- 
son to reject the compromise but ag the Orown has 
also become a party to the proceedings, the record 
is sent to S. P. through the O. 8S., I, to inquire 
if he has any objection.” 


In my opinion the learned Magistrate 
had no right fo send the record of the pro- 
ceedings, which were of a judicial character, 
before him to the Superintendent of Police 
for taking his opinion. The proper course 
for him was to ask the Prosecuting Inspec- 
tor to take his instructions from the Dis- 
trict Magistrate, or may be from the 
Superintendent of Police, as to the attitude 
of the Crown towards the propqsed com- 
promise. However, this was done and the 
Superintendent of Police sent a note to the 
effect that in view of the grievous nature 
of the injury and the increasing resort to 
violence in the district, he was opposed “to 
the compromise. This note is at p., 14 
(bottom) of the record, and also contains 
notes from his junior officers. Now, the 
fact that the injury was grievous was 
obvious tothe Magistrate himself, because 
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he had to decide whether the case fell 
within s. 325 or under any other section 
of the Penal Code, and he had also the 
injury report before him as well as the 
oral evidence of the person injured, show- 
ing the circumstances under which this 
particular assault took place. Ona perusal 
of this note on May 21, 1938, the Magis- 
trate for want of timo postponed the case 
to May 26. On that date the complainant, 
or the injured person, for some reason DI 
other, which it is not necessary to state 
here, resiled from the compromise, and the 


Magistrate passed the following order: 

“Heard the parties. Perused the note of the 
Superintendent of Police, The complainant wants 
to revoke the compromise and proceed with the 
case as he and his companions had been badly 
injured and were. not adequately compensated as 
agreed upon, In the circumstances, I allow the 
case to proceed.” 


It is to be noted that the Magistrate 
does not say in this order that he insisted 
upon the case to proceed because of the 
note of the Superintendent of Police. It 
seems to me that the Magistrate was Iin” 
fluenced mainly by the fact that the parties 
had resiled from the compromise. If the 
learned Magistrate had known that in law 
a composition once arrived at between the 
parties is complete as soon as it Is made, 
and thatit has the effect of acquittal even 
though one of the parties later on resiles 
from the compromise, he would not have 
passed the order of May 26. The caso law 


on this point is reviewed in Hem Chandra: 


v. Girindra Chandra (1), where the leading 


Calcutta and Madras cases on the point 


have been considered, and it was held in 
circumstances such as the present that the 
Magistrate was in duty bound to order an 
acquittal on the filing of the compromise 
petition signed by both parties in Court for 
an offence for which no leave of the Court 
was required, and the complainant cannot, 
by asubsequent withdrawal of the petition 
before any order is passed on it, insist upon 
the case being proceeded with. 

In the present case { construe the order 
of the Magistrate of May 6, as having 
granted permission to all the accused and 


the complainant to compromisestheir case, . 


and I ignore entirely his proceedings by 
which he sent the records of the case to 
the Superiatendent of Police and obtained 
a note fromhim. The case was not of a 
character involving a serious breach of the 
peace, but it was merely a dispute between. 
two neighbours about the erection of awal. 


(Í 33 OL J 226; 60 Ind, Oas, 797, AT R 1921 Gak , 


1 
403; 22 Or, LJ 301. . 
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Tf 1 were satisfied that the learned Magis- 
trate passed the order of May 26, witk- 
holding his sanction because of the note of 
the Superintendent of Police, I might have 
passed a different order; but it seems to 
me that the Magistrate was influenced only 
by the fact that tbe parties had withdrawn 
from the compromise and could be allowed 
to doso, which was.an erroneous view of 
the law, as Ihave shown above. I there- 
fore am of opinion that the casé orght not 
to have been allowed tə proceed after 
May 6, 1938, and the subsequent proceedings 
must, therefore, be set aside, with the result 
that the accused are entitled to be acquitted 
by reason of the c:mpromise which they 
atrived at between themselves and the 
complajnant, which was evidenced hy a 
petition cf May 6, 1938, and which must 
be held to have been accepted by the Court. 
The fines, if paid, will be refunded. The 
petitioner Dharichhan is directed to be set 
at liberty, and the other petitioners will be 
discharged from bail. 
8. Accused acquitted. 





BOMBAY HIGH GOURT 
Second Civil Appeal No. 826 of 1935 
August 11, 1938 
N.J. WADIA, J. 
PANDURANG RAGHUNATH HASABNIS 
— APPELLANT 
versus 


ISHWAR KUSAJI PATIL—-RESPONDENT 


Hindu Law—Reversioner—Right of reversionary 
heir-expectant on death of widow is mere spes 
successionis—Transfer of Property Act (IV of 
1882), s. h--Widow—Alienation by widow of part of 
property for legal necessity and complete surrender 
of her entire estate by way of  gift—Distinction— 
Alienation—Gift by widow—Gift of husband's entire 
property by widow to defendant—Her daughter who 
was next reversioner executing unregistered deed 
of consent Subsequent adoption of plaintiff by 
widow—Plaintiff selling property to another—Suit 
by plaintiff and transferee to recover possession 
from defendant—Gift by widow held valid and 
plaintiff could not set ıt aside—There was held no 
necessity of daughter's consent being expressed in 
registered-deed. 

Under the Hindu Law, the right of a reversionary 
heir expectant on the death of a Hindu widow isa 
spes successionis and its transfer is a nullity and 
has no effect in law. 

There is in principle no distinction between an 
alienation by a widow of a part of her property 
for legal necessity and a complete surrender of her 
eT R by a widow by way of gift. [p. 631, 
col, 1. 

A Hindu widow inherited property on the death 
of her husband and subsequently executed a giit 
deed of all the property in favour of defendant. 
Her daughter W who was the next reversioner 

pad consented tf this deed of gift, and four days 
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later, she executed a deed of consent or manyata- 


patra, This document was not registered. More 


than a year later, the widow adopted plaintiff 
who, asthe adopted son, sold the property to aa- 
other person. Plaintiff then brought asuit along 
with the transferee, to recover possession of the 
property from the defendant : 

Held, that as the widow had by the deed of gift 
effected a complete surrender of her entire estate 
in favour of defendant with the consent of the 
next reversioner W, the gift was a valid one and 
plaintiff had no right to have it set aside. The 
interest of W inthe property asa reversioner at 
the time of the gift being a mere spes successionis 
could not be validly transferred and there was no 
necessity for her consent being expressed in a 
registered document. Yeshvant v. Antu (4) and 
Malik Saheb v. Maltikarjunappa (6), _ followed, 
Nobokishore Sarma Roy v. Hart Nath Sarma Roy 
(3), Rangasami Gounden v. Nachiappa Gounden (4) 
and Amrit Narayan Singh v. Gaya Singh (5), relied 
on 

S. C. A. against the decision of the Assist- 
ant Judge, Satara, in Appeal No. 259 of 
1934 

Mr. A G. Desai, for the Appellant. 

Messrs. H C. Coyajee, P. A. Dhruva and 
B. G. Thakor for Mr. M. K. Deshpande, 
for the Respondent. 


Judgment—tThe appellants brought 
this suit to recover possession of certain 
properties which originally belonged to one 
Masu Vithu. Masu died in 1890 leaving 
two widows Koyna and Renai. Koyna died 
first. Renai had a daughter named Walu. 
Respondent No. 1 was the son-in-law of 
Walu. On June 10, 1921, Renai executed a 
deed of gift of all her husband’s property 
in favour of defendant No. 1 (respondent 
No. 1). Walu who was the next reversioner 
had consented to this deed of gift, and four 
days later, on June 14, 192, she executed a 
deed of consent or manyatapatra (Ex. 87). 
This document was not registered. More 
than a year later, on November 10, 1922, 
Renai adopted plaintiff No. 2 who as the 
adopted son of Masu sold the suit property 
to plaintiff No. 1. The plaintiffs have joined 
in bringing this suit against defendant 
No. 1, the son in-law of Walu, and his 
alienees to recover possession ofthe property. 
Defendant No. 1's contention was that the 
deed of gift executed by Renai (Hx. 73) 
evidenced, a complete surrender of her 
entire estate in his favour; that this surrender 
had been with the conent of the next 
reversioner Walu and that defendant No. 1 
had therefore become full owner of the 
property. The trial Judge made a decree 
in favour of the plaintifis. In appeal the 
Assistant Judge of Satara held that there 
had been a valid surrender by Renai of her 
entire estate in favour of defendant No.1 
with the consent of the next reversioner 
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Walu and that there was no properly left 
which could pass tothe adopted son. He 
therefore set aside the decree of the lower 
Court and dismissed the plaintiffs’ suit. 
The plaintiffs have come in appeal. 

In Yeshrant v. Antu (1) a Hindu widow, 
who had inherited her husband's estate, 
and her daughter, who was the next rever- 
sioner, jointly passed a deed of gift of the 
entire estate in favour ofa third person. 
Subsequently, the widow adopted the Plain- 
tif, who sued to set aside the al‘enation. 
“It was held that the transacticn was valid 
as it could be treated as a surrender by the 
widow plus a gift by the next reversioner. 
In the judgment in that case, to which I 
was a party, the decision in Tukaram v. 
Yesu (2) which was a decision by a Single 
Judge to the effect that under Hindu Law 
a gift made by a widow of the whole or 
part of her husband's estate in favour of a 
stranger with the consent of the next rever- 
sioner may be binding on the consenting 
reversioner either on the ground of estoppel 
or election, but is not binding on the even- 
tual reversioner or the adopted son, was 
discussed and dissented from. The view 
which Broomfield, J. and I took in Yeshvant 
v. Antu (1) followed the decisions in 
Nobokishore Sarma Roy v. Hari Nath 
Sarma Roy (3) and Rangsami Gounden v. 
Nachiappa Gounden (4). It is, therefore, 
Clear that if Renai by the deed of gift 
effected & complete surrender of her entire 
estate in favour cf defendant No. 1 with 
the consent of the next reversioner Walu, 
the gift would be a valid one and pla‘ntiff 
No. 2 would have no right 1o have it set 
sae i : 

18, however, contended by Mr. Dessi 
on behalf of the appellants that Walu’s 
consent in this case cannot be regarded as 
a valid consent. 
the daughter had consented to the gift by 
joining in passing the gift deed. In the 
present case Walu did 
executing the deed of 
mother Renai. 
has found on 
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the subsequent deed of consent or manyata- 
pat?a, which was executed four days later, 
she says expressly that her mother had 
passed a deed of gift with her consent, that 
the deed had been agreed to and approved 
hy her and that she was passing the deed 
of consent of her free will and pleasure. 

The appellants’ 
gift by Renai without Walu’s consent would 
not amount to a valid surrender,.: that 


contention is that the 


Walu's consent could only be given bysa 


registered document, and that not having 


been done, it must be held that there was 


no valid consent of the next reyersjoner to 


the surrender by the widow. It was argued ~ 


that Walu had a contingent interest in the 
property which she could only transfer to 
defendant No.1 bya registered docrment 
under s. 17 (1) (b), Registraticn Act. There 
is no fosee in this contention. Walu as 
the next reversioner had a, mere spes 
successionis as regards the property. Under 
s. 6, Transfer of Property Act, such a mere 
spes successionis cannot be transferred 
Sir Dinshah Mulla In his Commentary on 
s. 6, Transfer of Property Act, (Edn, 2) 
at p. 51 pints out that by the Hindu Law 


the right of a reversionary heir expectant on- 


the death of a Hindu widow is a spes suc- 
cessionis end its transfer is a nulity and 
has no effect in law. 
Singh v. Gaya Singh (5) their~ Lordships 
of the Privy Ccuncil said (p. 39*): 


“A Hindu reversioner has noright or interest in’ 


praesenti in the property which the female owner 
holds for her life. Until it vests in him on her 
death, should he survive her, he hag nothing to 
assign or to relinquish, or even to transmit to his 
heirs. His right becomes concrete only on her 
demise; until then it is mere spes successionis.” - 
The question raised on behalf of the 
appellants about the necessity of Walu’s 
consent being evidenced by-.a registered 
instrument is entirely covered by a decision 
of a Division Bench of this Court in 
Malik Saheb v. Mallikarjunappa (6): In 
that case a Hindu widow who had inherited 
property from her husband alienated a 
portion of it: her only daughter assented 
to the alienation a few days after by a 
wriling which was not registered; after 
the deaths of the widow and the daughter, 
and heir of the daughter sued to set aside 
the alienation on the ground that it was 


(5) 451A 35; 44 Ind. Oas. 408; A I RI9ITP O 
95; 45 C 590; 23 ML T 142; 220W N 409; 270L 
J 296.34 MLJ 298;4 PLW 221;16 A LJ 265; 
(1918) M W N 308; 7 LW 581;20 Bom. LR 546 
PO 


i 6) 38B 224; 2? Ind, Cas, 292; A I R 1914 Bom. 187; 
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not made for legal necessity. The lower 
Appellate Court found the legal necessity 
not proved and decreed the claim; and 
the defendant having appealed, it was held 
that the alienation having been assented 
to by the next reversioner, no question of 
legal necessity could arise, that the assent 
in writing was not compulsorily registrable 
for the executant had at its date no more 
than a spes successionis as heir, and that 
all that the daughter purported todo by 
the deed was to give her consent to the 
alienation by her mother. That was a 
case of an alienation by a widow for legal 
necessity, but there is in principle no dis- 
tinction between an alienation by a widow 
of a part of her property for legal necessity 
and a complete surrender of her entire 
estate by a widow by way of gifs. The ques- 
tion we have to consideris whether Walu’s 
consént, which was admittedly given, re- 
quired to be evidenced by a registered 
instrument, and in my opinion, asa mere 
spes successionis, which was all that Walu 
had atthe time of the gift by Renai, could 
not be validly transferred, there was no 
necessity for her consent being expressed 
in a-registered document. 

It was next contended that, if following 
the decision in Malik Saheb v. Mallikar- 
“junappa (6) it is held that Walu’s consent 
merely amounted to an undertaking by 
her that if she happened to survive Renai, 
she would not sue to set aside the gift 
which’ Renai had made and would ratify 
it, such a consent would come into operation 
only at Renai's death and the gift could not 
‘bind the adopted son. I am unable to 
agree with this contention. It is clear on 
the authority in Yeshvant v. Antu (1) and 
the cases there relied on that Renai could 
make a valid surrender of her entire 
interest in her husband's property in favour 
of defendant No. 1 with the consent of the 
, next reversioner; Walu. Tha! consent having 
been properly given, Renai ceased to have 
any interest in the property ufter the deed 
of gift and the subsequent adoption of 
plaintiff No. 2 would give him no right to 
challenge the gift. ‘The view taken by the 
learned Assistant Judge is correct. The 
appeal fails and is dismissed with costs. 


8. Appeal dismissed. 
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MADRAS HIGH COURT 
Criminal Appeal No. 114 of 1933 
August 3, 1938 

Panprane Row, J. 
Tug PUBLIC PROSBSUTOR —APPALLANT 


versus 
ROW THULA KONDALRAO—AcousEp — 
RESPONDENT 
Penal Code (Act XLV of 1860), s. 419 (c)—Counter- 
feit currency notes found in possession of person 


. Inference as to his intention. 


The number of counterfeit notes found in a man's 
possession and the circumstances in which they were 
sə found may, by themselves, constitute a sufficient 
ground for drawing the inference that the inten- 
tion was to use them as genuine or that they may be 
used as genuine. 

Held, on facts and the circumstances of the cage 
that the accused was in possession of the counterfeit 
currency notes with the intention of using them as 
genuine or that they might be used as genuine Oon- 
sequently, the accused was guilty of offence under 
s. 489(c), Penal Code. Valayudham Pillai v. Emperor 
(i), distinguished. 

Or. A. under s. 417 of the Code of Orimi- 
nal Procedure, 1898, against the acquittal 
of the aforesaid respondent (accused) by 
the Assistant Sessions Judge of the Court 
of Sessions of West Godavari Division in 
S. C. No. 37 of 1937 in his file. 

Mr. R. Venkata Rao, for the Respondent. 

Judgment —This is an appeal from the 
judgment of the Assistant Sessions Judge 
of West Godavari acquitting one Rowthula 
Kondalarao of the offence of possessing 
counterfeit ten rupee currency notes punish- 
able under s 48¥(c) of ths Indian Penal 
Code- The charge was that he was in pos- 
session of 38 counterfeit ten rupee currency 
notes knowing or having reason to believe 
the same to be counterfeit and intending 
to use the same as genuine or that they may 
be used as genuine. If this were a case in 
which the result depended upon the appre- 
ciation ofthe evidence in the case by the 
learned trial Judge, I should have been 
slow to—interfere—with his order of ac- 
quittal. It is nota case of that kind but 
cne in which the only question for decision 
was the proper or legal inference to be 
drawn {rom the facts proved in the case. 
It was proved without doubt and the fact 
was indeed admitted by the accused in his 
statemert inthe trial Oourt that he was 
in possession of 38 coynterfeit ten rupee 
currency notes knowing the same to be 
counterfeit, 30 of them weretied up in a 
piece of cloth worn by him on his person 
at the cremation ground at Narasapur and 
the remaining 8 were produced by him from 
a box in his house soon afterwards on 
being questioned by the Sub Inspector 
pP. W. No. 2 whether heehad any similar notes 


s 
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in his pessession. A mere look at the notes 
shows that every one must have known 
them to be counterfeit and the accused 
himself admits in his statement that he 
knew them to be counterfeit. In fact, his 
sialement jsto the effect that one Pulla 
Seshayya of Narasapur actually supplied 
him with eight of these notes 15 days before 
the seizure and told him ihat there were 
30 more notes of the same nature hidden 
under the canes of the shed in the crema- 
tion ground on the day of the occurence at 
6a.mM.and that he went to bring the notes, 
the object being to introduce these notes 
into the house of one Satti Rami Reddi 
end then get the Police to seize the notes 
so asto get Rami Reddi icto trouble. The 
explanation is that Rami Reddi was res- 
ponsible for foisting a false case of posses- 
sion of counterfeit ccios on the accused in 
1935, and the accused wanted to take re- 
venge on him by foisting a case of posses- 
sicn of counterfeit notes on- bim. From 
thisit is clear that the accused was perfect- 
ly aware of the fact that the currency notes 
in questicn were counterfeit and that ke 
had tkem in bis possession. The only 
question for discussion was whe- 
ther he possessed them with the inten- 
tion of using them as genuine or that they 
may be used as genuine. The learned 
trial Judge while rightly observing that 
there can ordinarily be no direct evidence 
regarding the intention of a’ person in pos 
session of counterfeit notes and that it has 
to be, if at all, inferred from the surround- 
ing circumstances, at the same time appears 
to have thcught that the circumstances 
established in this case did not lead to the 
inference that the intention of the accus- 
ed was either to use the notes as genuine 
or thatthey may be used as genuine. It 
is not as ifthe learned trial Judge be- 
lieved the accused’s story that his intention 
was to foist them on seme one else and that 
he had mentioned this fact to the Police 
Sub-Inspector at the mement of the seizure 
of the 30 nctes. In other words, he does not 
say he believes the evidence of D. W, No. 1 
nor does he say that otherwise the accused's 
explanation is reasonable or probable. He 
relies entirely cn whathe calls the miser- 
able failure of the prosecution to estab- 
lish that the intention of the accused was 
either to use the notes as genuine or that 
they may be used-as genuine. The present 
case in not on all fours with that of 
Velayudham Pillai v. Emperor (1). 

(1) (1937) M W N 551 Or,; 171 Ind. Oas. 951; AIR 
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That was a case in which the case for 
the prosecution itself was that the accused 
gof counterfeit notes made or manufactured 
with the express object of foisting the case 
ona third person, an enemy of theirs. In 
these circumstances it was held that the 
intention which formed an essential ingre- 
dient of the offence with which they were 
charged was absent. The present case is 
not one in which it is the case for the pro- 
secution that the accused was in possession 
of the counterfeit notes for the purpose ‘of 
foisting them on any one else. It is the 
ease of the defence which has not been 
established even according to the trial 
Judge, in other words, the case for the pro- 
secntion remains inrebutted, and as I 
pointed out before, the only question that 
arises for decision is whetheron the evi. 
dence for the prosecution it can be reason- 
ably ande safely inferred that the intention 
of the accused was either touse the notes as 
genuine or that they may be used as genuine. 
Sofar as the defence is concerned, the 
learned trial Judge does not appear to have 
believed it and nowhere does he sav that he 
believes it or the evidence of D W. No.1 
to the effect that this defence was put for- 
ward at the very moment of the seizure of 
the 30 notes. It may be mentioned that 
this defence was not put forward during the 
preliminary enquiry before the Magistrate, 
and that the trst time whan it appears to 
have been put forward was in the Sessions 
Court during the trial. I have no doubt 
that this defence is not tree, and that it is 
an after thought perhaps due to the decision 
referred to above. The facts established 
by the prosecution in this case are that as 
many as 38 counterfeit currency notes 
were in the possession of the accused, 30 of 
them on his person and the remaining 8 
ina box in bis house underneath some 
books, wrapped in a piece of paper. The 
large number of the notes is an important 
indication. The learned trial Judge him- 
self quotes the following passage from Pr. 
Gour’s commentary wilh approval, namely, 
that 

“such intention relating as it does to future con- 
duct, could only be proved by collateral circum- 


stances, such as that the accused had planned off such 
notes before, or that he was in possession of such 


. and similar notes in such large numbers that his 


possession for any other purpose is irreplicable.” 


In other werds, the number of counterfeit 
notes found in a man’s possession and 
the circumstances in which they were so 
found may by themselves constitute a suffi- 
cient ground for drawing the inference 
that the intention was to use them BS goes + 
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nuine or that they may be used as genuine. 
The learned Advocate for the respondent 
—accused was unable to suggest any other 
possible intention as regards the possession 
of these notes by his client apart from the 
explanation given during the course of the 
trial, namely, that they were intended to be 
foisted on Rami Reddi. That story is obvi- 
ously untrue, and we are thus faced with 
the position that itis really impossible to 
conceive of any other intention than the 
“intention of using the notes as genuine or 
that they may be used as genuine, and no 
other intention can ever be suggested, After 
all, intention has to be presumed in the 
case of this offence asin the case of any 
other of which a criminal intention is a 
necessary ingredient, and it is impossible to 
Jay down any general rule which would 
apply to all cases. If,as has been found, 
the defence is not true, it follows that the 
accused must have goneto the cremation 
ground either with the currency notes to 
pass them on to another orto take charge 
of them, if he had got information that they 
were to be found there. If, as a matter of 
fact, the idea was to foist the notes on 
Rami Reddi, according to the accused’s own 
statement, this business was to be done by 
Seshayya himself, and there was no neces- 
sity, therefore, for the accused to goto the 
cremation ground himself to bury the notes 
which had been left there by Seshayy a accord- 
ing to him. According to him Seshayya was 
his friend who was prepared to help him 
not only by providing him with the notes 
but alsoin the matter of foisting them on 
his enemy. In these circumstances it is im- 
possible to accept the story that he went to 
the cremation ground to get the notes which 
had been left there by Seshayya for the 
purpose of foisting them on Rami Reddi. 
The whole story is incredible. In my opin» 
ion, the only reasonable inference to be 
drawn is that the accused was in possession 
of these notes with the intention of using 
them as genuine, or that they may be used 
as genuine. The learned trial Judge has, 
in my opinion, erred in failing to draw the 
“clear” undoudtable and irresitible” infer- 
ence from the facts established according to 
him by the prosecution. The judgment cf 
acquittal is, therefore, set aside and the 
accused in the case, that is the respondent 
in this appealis convicted of an offence 
punishable under s. 489 (c), Indian Penal 
Code, and is sentenced to undergo rigorous 
imprisonment for three years. 
oD. Judgment set aside. 
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Civil Procedure Code (Act V of 1908), as. 151, 144 
—Limitation Act (IX of 1908), Sch. I, Art 181~ 
Claim for restitution under s3. 144 — Recourse to 
inherent power, when can be had - Scope of s. 144—Suit 
for specific performance of contract of sale dismissed 
by trial Court with costs—Costs recovered by defend- 
ant—In appeal suit decreed with costs on condition 
that plaintiff to deposit half of sale considera- 
tion within certain time or suit to stand dis- 
missed — Plaintiff depositing such amount—Objec- 
tion by defendant—Trial Court upholding objection 
and holding that suit stocd dismissed—Objection 
dismissed by Appellate Court after four years and 
plaintiff held entitled to execute decree—A pplication 
by plaintiff under 3.144, for refund of costs re- 
covered by defendant and for compensation for loss 
caused by delay in giving possession due io im= 
proper objections of defendant—Claim for compensa- 
tion held not maintainable by application under 
s. 144—As for refund of costs application held was 


governed by Art. 181, Limitation Act, and was 
within time—Plaintiff held entitled to exclude 
time of four years during which decree ceased to 


exist—Art. 181, Limitation Act, applies to proceed- 
ings under s. 144. 

The jurisdiction to meke restitution is inherent 
in every Oourt and will be exercised where the 
justice of the case demands it, e.9., where an 
application is not strictly within the terms of s. 144, 
Civil Procedure Code, but where, the relief claimed 
is not really restitution and can appropriately be 
claimed in a suit, recourse cannot be had to the 
inherent powers of the Oourt under s 15!, Civil 
Procedure Code. [p. 636, col. 1.] 

The doctrine of restitution contemplates a case 
where property has been recovered by the decree- 
holder under his decree and the decree is sub- 
sequently reversed wholly or partly in other pro- 
ceedings. In such cases the law raises an obliga- 
tion on the party who has received the benefit of 
the erroneous judgment to make restitution to the 
other party for what he has lost. The use of the 
words “ damages, compensation and mesne profits " 
in s. 144, Civil Procedure Uode, indicates that the 
possession obtained under an erroneous decree gub- 
sequently reversed is wrongful possession and on 
the reversal of the decree the judgment-debtor 
would be ertitled not only to «possession of the 
property taken from him but also to mesne profits 
during the period he was kept out of possession 
[p. 635, col. 2.) 


An agreement to sell does not create any interest 
in the property, much lessea right to obtain a decree 
for possession of the property. [ibid,] 


Plaintiff filed a suit in 1927, for specific perform. 
ance of a contract of sale. The suit was dismissed 
by the trial Court with costs. By executing the 
decree for costs, defendant realized from the plaint- 
iff the amount of costs awarded. The plaintiff filed 
an appeal against the decree of the trial Oourt 
and on July 24, 1930, the High Oourt allowed the 
appeal, set aside the decree of the trial Court and 
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passed a deeree. for specific performance of the 
contract on condition that plaintiff should deposit 
to the defendant's credit half the amount of considera- 
tion of sale-deed before August ?5, 1930, and that 
of plaintiff fails to doso, his suit would stand dis- 
missed. On August 22, 1930, the plaintiff deposit- 
ed the amount inthe Government treasury and on 
August 23, 1930, applied for the execution of the 
decree. The defendant on October 16, 1930, filed 
objections to the effect that the decree of the High 
Court had not been complied with inasmuch as the 
amount had been dieposited in accordance with the 
terms of the decree. This objection found favour with 
the trial Court and on February 14, 1931, he dismissed 
the plaintifis’ application for execution and held 
that his suit stood dismissed as hedid not comply 
with the terms of the decree. The plaintiff then 
appealed to the High Court and his appeal was 
allowed on February 6, 1935, with the direction to 
the trial Court that the application for execu- 
tion -should be proceeded with. On December 
9, 1935, the plaintif made an application under 
s. 144, Civil Procedure Code, asking for (I} the 
refund of costs which had been recovered from him 
by defendant, and (2) for compensation on the ground 
that by reason of the improper objection taken by 
the defendant, the completion of the sale in favour 
of the plaintifi was delayed and he was not putin 
possession of the property from October 16, 1930, 
until February 6, 1935: 

Held, that the decree for specific performance 
passed by the High Court in favour of the plaintiff 
only entitled him.to execution of the sale-deed in 
his favour; it did not award possession of the 
property. Section 144, Oivil Procedure Oode, had 
therefore, no application to the case. The loss 
which the plaintiff suffered by reason of the exe- 
cution of the gale-deed having been delayed owing 
to objections by the defendant could not be said 
to have been “ properly consequential on the 
reversal of the decree; it was remote and indirect 
loss which was entirely outside the scope ofs. 144, 
The claim for compensation was not, therefore, main- 
tainable. |p. 635, col. 2; p. 636, col 2.| 

Held, further that as to the refund of costs recover- 
ed by the defendant, the application was not time- 
barred. An application for restitution under s. 144, 
was governed by Art 181, Limitation Act. By reason 
of the decision of the executing Court on February 14, 
1931, the decree under which the plaintif became 
entitled to execution and torestitution ceased to 
exist and until that decision was set aside by the 
High Court on February 6, 1935, there was no 
decree which could be executed or in respect of 
which restitution could be sought by the plaintiff. 
The right of the plaintiff to execute his decree 
and to- seek restitution in respect of it was, 
therefore, suspended from February 14, 1931, to 
February 6, 1935, fod consequently the application 
for restitution made on December 9, 1935, was in 
time. [p. 638, col. 2,] 

[Case-law discussed and relied on.] 

Proceedings under s. 144, Civil Procedure 
Code, are not proceedings in execution of a decree 
and are, therefore, goveraed by Art. 181, Limitation 
Act. fa 
Ex. F. A. from the decision of the Sub- 


Judge, Ghazipur, dated July 25, 1930. 


Mr. Mushtaq Ahmad, for the Appellants. 
` Messrs. Govind Das and K. N. Gupta, for 
the Respondents. 

Misra,J.—This appeal, though termed 
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by the office as an execution first appeal 
is ans appeal arising out of proceedings 
under s. 144, Civil Procedure Code. Such 
proceedings, as has been held by a Full 
Bench of this Court in Parmeshwar Singh 
v., Sital Din, Dube (L), are not proceedings 
ju execution of decree. The facts which 
have given rise to this appeal are as 
follows: The applicant in this appeal filed 
a suit in the year 1927 for specific perform- 
ance of acontract of sale against Munshi 
Mahyar Khan, defendant-respondent No. 1, 
and Kunwar Nand Lal deceased, prede- 
cessor-in-interest of defendants-respondents 
Nos. 2 to 4, The suit was dismissed by 
the trial Oourt of the Oivil Judge with 
costs. By executing their decree for 
costs defendanterespondent No. | realized 
from the plaintiffs a sum of Rs. 683 on 
June 22, 1928, and Nand Lali deceased 
realized Re? 662-2-6 his costs on January 
2t, 1929. The plaintiffs filed an appeal 
agiinst thedecree of the trial Coart and 
on July 24, 1930, this Court allowed the, 
appeal, set aside the decree of the trial 
Court and passed a decree for specilic pers 
formance of the contract in the following 
terms : 

“The result therefore is that we allow this appeal 
and setting aside the deeree of the Oourt below 
decree the plaintiffs’ claim for the specific perform- 
ance of the contract in terms entered in the un- 
registered sale deed, dated November 22, 1926, 
(Ex. 18). We fix August 25, 1930, as the last date for 
the deposit of Rs 13,550 (half of the sale considera- 
tion) plus rs. 275 (costsof stamp) to the credit of 
Mahyar Khan, defendant No. |, in the Oourt below, 
Ifthe amount is not deposited within the time fixed, 
the suit will stand dismissed with costs. In case the 
amount is deposited within the time allowed, the 
plaintiffs shall be entitled to costs in both Courts 
which shall also include the sum of Rs. 275 (costs of 
stamp), the defendant Kunwar Nand Lal must 
execute a fresh deed of sule in terms of Ex. 18 and 
present itfor registration within the time allowed 
by law: if he neglects or refuses to do so, the plain- 
tifs will be atliberty t> proceed in the manner allow- 
ed by O. XXI, r. 34, Civil Procedure Oode. The 
balance of the salè consideration, viz. Rs. 13,550, 
shoull be deposited in the Uourt below within one 
week of the date of the registration and will be to 
the credit of His Highness the Maharaja of Benares, 
unless defendant No. 1 satisfies the Court that the 
mortgage deed of May 15, 1913, has been fully satis- 
fied, in which case defendant No. 1 would be entitled 
to the whole amount. In case the segond instal- 
mentis not deposited by the plaintiffs, defendant 
No. 1 will be at liberty to execute the decree against 
them,... Execution.” | 

The plaintifis applied for an urgent copy 
of the judgment on July 25, 1930, but as 
the judgment was not ready and the High 
Court closed for the long vacation on July 
31, 1930, the judgment was not actually 

(1) AY R 1934 All, 626; 150 Ind, Oas. 1096; (1931) 
ALJ 503;7 RA 65(F B}. e 
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signed by the Judges till shortly before the 
re-opening of the Court in October 1930. 
The copy ofthe judgment was ready on 
October 7, 1930, and was actually delivered 
to plaintiff's Counsel on October 16, 1930, 
In the meantime the date fixed for the 
deposit had. expired. “On August 22, 1930, 


the. - plaintiffs by. means of a tender 
which was _ signed by the Civil 
Judge -deposited . in the Government 


‘Treasuary the sum of Rs. 13,550 and they 
deposited in-the Court of the Civil Judge 
stamp papers of the value of Rs. 275. 
Without waiting for the | registration 
of the document, they deposited the 
balance of Rs. 13,550 in Court within 
a weekof their previous application as 
was directed in the decree of this Court. 
On August 23, the plaintiffs applied for 
execution of their decree on the ground 
that they had complied with the terms of 
the decree of this Court and were entitled 
to execute it. As a copy of this Oourt’s 
judgment was not available to the office of 
the Civil Judge, no report was made on the 
application for execution and copies of the 
judgment and decree of this Court were 
awaited. In the meantime the defendants 
rushed to the Court and on October 16, 
1930, filed objections to the effect that the 
decree of this Court had not been complied 
with inasmuch as the sum of Rs. 13,550 
had been deposited not to the credit of 
defendant No. 1, Mahyar Khan, as ordered 
in the decree of this Court, but to the 
credit of defendant No, 2, Kunwar Nand 
‘Lal deceased and further that instead of 
depositing Rs. 275 in cash to the credit 
of defendant No. 1 the plaintifs had de- 
posited stamp papers of that value. 

#i.This objection found favour with the 
Civil Judge and on February 14, 1931, he 
dismissed the plaintiffs’ application for 
` execution. The plaintiffs thereupon came 
up in appeal to this Court and their appeal 
was allowed on February 6, 1935; ‘I'he 
order of the lower Court was set aside 
and the case was sent back to that Court 
with the direction that the plaintifis 
having depcsited the amount within the 
Prescribed time, their application for 
execution should. be proceeded with. 
Thereafter on December 9, 1935, the 
plaintiffs made an application under s. 144, 
Oivil Procedure Code, asking for (1) the 
refund of their costs (together with interest 
at 6 percent. per annum) which Lud been 
retovered from them by defendants Nos. 1 
and 2, and (2) for compensation anfount- 
e ingto Rs’ 9,000 (together with interest, 
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Rs. 1,402-8-0 on the ground that by reason 
of the improper objection taken by the 
defendants, the completion of the sale 
in favonr of the plaintiffs was delayed and 
they were not put in possession of the 
property from October 16, 1930, until 
Febrnary 6, 1935. The executing Court 
of the Civil Judge dismissed the plaintiffs’ 
application under s. 144, holding that as 
regards the refund of costs the relief was 
barred by time and as regarde the com: 
pensation and damages, the plaintiffs cannot 
recover them by wav of restitution under 
s. 144, Oivil Procedure Code. Hence this 
appeal. 

In regard tothe cliim for compensation 
we agree with the trial Court that itis not 
maintainable by means of an application 
under s. 144, Oivil Procedure Code; what 
this section requires is that on a decree 
being reversed or varied, the party entitled 
to any benefit by way of restitution shall, 
so far as may be, be placed in the 
same position which he would have 
occupied but for the decree which has 
been reversed or varied, and for this 
purpose the Court may make orders in- 
cluding orders for payment of damages 
and compensation which are properly 
eonsequential on such variation or reversal. 
The doctrine of restitution contemplates a 
case where property has been recovered by 
the decree-holder under his decree and 
the deer eis subsequently reversed wholly 
or partly in otber proceedings. In such 
cases the lawraises an obligation on the 
party who has received the benefit of the 
erroneous judgment to make restitution 
to the other party for what he has lost. 
The use of the words “damages, compensa- 
tion and mesne profits” in the section 
indicates that the possession, obtained under 
an erroneous decree subsequently reversed 
is wrongful psssession, and on the reversal 
of the decree, the judgment: debtor would be 
entitled not only to possession of the pros 
perty taken from him but also to mesne 
profits during the period he was kept out of 
possession. 

In this case, possession of the property 
was a'ready with the defendants when the 
suit was brought. The suit was for specific ° 
performance of an agreement tosell, not 
for possession. An agreement to sell does 
not create any interest in the property, 
much less aright to obtain a decree for 
possession of tke property. The decree 
for specific perfurmance passed by the 
High Court in favour of the plaintiffs only 
entitled them to execution of the sale-deed 
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in their favour; it did not award them 
possession of the property. Seclion 144, 
Civil Procedure Ocde has, therefore, no 
application to the present case. It may be 
observed that the defendants in this case 
did not derive any benefit frcm tha money 
that was deposited by the plaintiffs in 
Court. It lay to the credit of the plaint- 
iffs. The only thing that can be said is 
that by reason of the erroneous decision 
of the first Court consequent on the 
improper objections made by the defend- 
ants, execution of the sale-deed was 
delaved. The case as put by tke plaintiffs 
is this: If objections fad not been taken 
by the defendants, the sale-deed would 
have been completed by October 16, 1930; 
on the completion of the sale deed the 
plaintiffs would have been put in posses- 
sion of the property sold; cn being put in 
possession, they weuld have been able to 
collect the profits. of the property. 

This involves many assumptions. One 
cannot say what circumstances might have 
intervened to prevent the execution of the 
ssle-deed, to delay the plaintiffs being put 
in possession of the property to be sold, 
and to prevent their realizing the profits 
of the property for a considerable time. 
The icss which the plsintiffs might have 
suffered by reason of the execution of the 
salesdeed having been delayed owing to 
objections by the defendant 
said to have been “properly consequential” 
on the reversal of the decree: it would 
bea remote and indirect lors which is 
entirely outside the scope of s. 141, Oivil 
Procedure Code. In cases like the present 
(e. g., ina case whera the decree reversed 
is a declaratory decree), the remedy if 
any is by suit, not by an application under 
s. 144. Civil Procedure Code, Fer the abore 
yeasons we consider that the relief for 
compensation cannot be granted to the 
applicants by means of an application 
under s. 144, Civil Procednre Code. 
Neither can it be granted under s. 15), 
Oivil Procedure*Code. Itis trne that the 
jurisdiction to make restitution is inherent 
in every Court and will be exercised 
where the justice of the case dem&nds it, 
e.g, Where an appdication is not strictly 
within the terms ofs. 144, Civil Procedure 
Ocde, but where, as here, the relief claimed 
is not really restitution and can 
appropriately be claimed in a suit, recourse 
cannot be had to the inherent powers of 
the Court®* under s. 151, Civil Procedure 
Code. 

As to the refund of ccsts, we do not 


BADRUDDIN KHAN V. MAHYAR KHAN (ALL) 


cannot be. 


18010. 


agree with the lower Court that the claim 
is time-barred. According to the view of 
this Gourt, an application for restitution 
under s. 144. Civil Procedure Code. ig 
governed by Art. 181, Limitation Act: 
vide Parmeshwar Singh v. Sital Din Dube 
(1). The period of limitation is three 
years from the date the right to apply 
arises. In tbis case the right to apply 
for restitution arose when the applicants 
made a deposit in accordance with the terms 
of the decree of this Court, that is on August 
22, 1930. They had three years from 
this date within which to apply. But 
before the expiry of the period of three 
years, the decree in respeci of which they 
could seek restitution ceased to exist by 
reason of the lower Court's decision that the 
deposit was not made by the applicants in 
strict accordance with the terms of the 
High Court decree and their suit, therefore, 
stood dismissed and there was no decree in 
favour of the applicants which they could 
execule. This decision was made on 
February 14, 1931. After this decision the 
applicants could neither have sought exe- 
cution nor restitutien in respect of their 
costs and it would: have been a senseless 
proceeding on their part to have made an 
application for execution or restitution. It 
was only when in appeal this Court decided 
on February 6, 1925, that the deposit 
made by the applicants on August 22, 
1930, was a proper deposit and entitled 
them to a decree, that they became entitled 
te apply for execution and restitution. The 
period from February 14, 1931 to Febru- 
ary 6, 1935, should, therefore, be excluded. 
The limitation remained suspended for 
this period. There is nn provision in the 
Limitation Act which prevents the ex- 
elusion of this period. Section 9 of the Act 
which provides that when once time has 
begnn to run, no subsequent inability or 
disability to sue stops it, has no application 
to a cass of this kind. Itis true that there 
is no sp: Citic section of the Limitation Act 
which provides for the exclusion of this 
period. Section 14 has obviously no ap- 
plication, inasmuch as the application for 
execution, a decree was not nn application 
for restitution under s. 144, Civil Procedure 
Code, neither was the executing Court 
unable to entertain that application on ac- 
count of defect of jurisdiction or other cause 
of a like nature. 

Section 15 also does not help the appli- 
cants. Tnat section is confined in its operas 
tion tg suits and applications for execution 
of decree. The cases in Lakshminarayana 
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v, Lakshmipati (2), Satya Deo Narayan v. 
Radhey Kuar (3) and Satish Mohini Debya 
v. Pabna Bank, Ltd., 47 Ind.-Cas. 907 (4), 
relied upon by the learned Counsel for the 
appellant, were cases relating to suite or ap- 
plications for execution. The present ap- 
plication is not an application for execution 
of decree. Further, the order referred to 
did not stay the making of an application 
for restitution. The only thing that may be 
said is that its effect was that if an applica- 
tion for restitution had been made, it 
would have been a superflaous application 
and would undoubtedly have been dis- 
missed. Even so, we are disposed to think 
that if the making of the application helped 
only to save time, the appellants would have 
been bound to make it : see Beti Maharani 
V. Collector of Etawah (5) and Nagendra 
Nath Dey v. Suresh Chandra Dey (6), at 
p. 1674. It ison the general principles of 
suspension of limitation which are applied 
in cases where a party is prevented under 
certain circumstances from taking action 
in pursuance of his rights, that the appli- 
cants in this case are entitled to exclude 
the time from February 14, 1931 to 
February 6, 1933. Courts do recognize and 
act upon these principles: see Akshoy Kumar 
v. Abdul Kader Khan (1), p. e667. The 
Principal case as regards suspension of 
limitation arising after certain proceedings 
had terminated is that in Swarno Mayi V. 
Shashi Mukhi Barmani (8). In that case an 
auction-sale under a certain Bengal regala- 
tion Of the rights of patnidars in a patni 
talug by the zamindar for arrears of rent 
was set aside by the Zila Court for in- 
‘ formality in the notices under that regula- 
tion and the patnidars who had been dis- 
possessed were restored to possession and 
mesne profits were to be paid by the 
purchaser during the time they were 
out of possession. The zamindar then 
brought a suit against the patnidars to re- 
cover the arrears of rent which had accrued 

(2) AIR 1927 Mad. 997; 105 Ind. Oas. 304; 53 M 
L J 520; (1927) M W N 757. 
asf 5 Pat. LJ 39; 53 Ind. Oas. 9; A IR 1920 Pat. 
(4) 47 Ind. Oas. 907; A I R 1918 Cal. 143. 

(5) 17 A :98; 22 I A 31;6 Sar. 551 (P 0). 

(6) A IR 1932 P O 165; 137 Ind. Oas. 529,60 O 
1; 59 I A 283; (1932) M W N 817; 63M BJ 329; 
Ind. Rul. (1932) PO 195; 36 O W N 803; (1932) A 
L J 843; 34 Bom. LR 1085; 55 O LJ 528; 33 P L 
R 621; 86 LW 7; 90 WN 631 (P O), 

(7) 57 O 860; 126 Ind. Oas. 268; AI R 1930 Cal. 
329; 34 O W N 102; Ind. Rul. (1930) Cal. 716. 

(8) 12 MI A 244; 11 W R 5; 2Suther. 173,2 Sar, 
424 (P 0), 

"Page of A lR 1932 P O—[ Hd.) 

° {Page ok57Q~{Hd] + 
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before and during the time they were oul 
of possession. The High Couri decided that 
the suit not having been brought within 
three years from the time the rent first 
became due was barred by limitation. The 
finding was reversed on appeal, the Judicial 
Committee holding that the cause of action 
accrued at the date of the decree reversing 
the anctionssale and the suit having been 
brought within three years from the date 
of that decree the time had not run out. 
The view of their Lordships of the Privy 
Council was that upon the setting aside of 
the sale and the restoration of the patni- 
dars to possession the latter took back the 
estate subject to the obligation to pay the 
rent and that the particular arrears of rent 
claimed in that suit must be taken to have 
become due in the year in which that res- 
toration to possession tosk place. 

Another case in which the right to bring 
an action to recover property was sus- 
pended during certain period is that in 
Lakhan Chandra Sen v. Madhusudan Sen 
(9). In that case a Hindu died intestate in 
1872, leaving three sons B.M., M. M. and 
O.L. C. L. died in 1381. On January 
18, 1592, M. M. and the sons of O. L., were 
dispossessed of their share in certain pro- 
perty. In 1¢96 the sons of O. L. instituted 
a suit against B. M. and M. M. for posses- 
sion and account, and in 1897 onthe death 
of B. M. and M. M. their sons were brought 
on the record. The sons of M. M. supported 
the sons of C. L. and an issue was raised 


“as between the co-defendants as to whether 


the sons of M. M. were entitled to a certain 
share. A decree, dated April20, 1903, was 
passed in favourof the plaintiff and it was 
further declared that the defendants the 
sonsof M. M. were entitled to the share 
they claimed. The sons of B. M. appaaled. 
On February 22, 1904, the Appeal Oourt 
confirmed the decree in favour of the plaint- 
ifs and set aside the decree so far as it ree 
lated to the sons of M. M. Therenpon, on 
November 14, 1904, the sonsof M. M. iasti- 
tuted the suit against the sons of C.L. and 
of B.M. for possession, partition and ac- 
counts. elt was held that the right of the 
Plaintiffs to bring an action to recover the 
property was suspended ‘between April 20, 
1903, and February 22, 1904, and the case 
fall within the principle laid down by the 
Judicial Committee of the Privy Couacil 
in the cases in Swarno Mayi v. Shashi 
Mukhi Burmani (8) and Prannath Roy 
Chowdry v. Rookea Begum (10). In connec- 
(9) 350209: 7 G Ld 59; 12 OWN 326, 
(10) 7 M IA 823;4 W R37 (P O). 
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tion with that case the learned Judges of 
the Calcutta High Court referred to the 
observations of Lord Eldon in Pulteney v. 
Warren (11), to the following effect : 

“If there bea principle, upon which Courts of 
justice ought to act without seruple, it is this- to 
relieve parties against that injustice occasioned by 
its own acts or oversights at the instance of the 
party against whom the relief is sought. That pro- 
position is broadly laid down in some of the cases.” 

This decision of the Oaleutta High Court 
was approved of and confirmed by their 
Lordships cf the Privy Council : see Nritya 
Moni Dasi v, Lakhan Chandra Sen (12). 
As wes pointed out by Dawson Miller, 
ae in Ramgulam Singh v Raj Kumar Rai 
13): 

( ate Limitation Act is always subject to this, 
in so far asit applies to execution, that there must 
besome decree in existence which you can, in fact, 
execute. In the present case for the period which 
1 have mentioned, between August 1922 and April 
1925, there was no decree which could be executed 
at alland the only period during which execution 
could take place was the short period between....” 

This principle applies with equal force 
to the present case in which the application 
was not for execution of decree but for 
restitution. In this case, as has already 
been pointed out, by reason of the decision 
of the executing Court on February 14, 
1931, the decree under which the applicants 
became entitled to execution and to resti- 
tution ceased to exist and until that deci- 
sion was set aside by this Court on Feb- 
ruary 6,1935, there was no decree which 
could beexecuted or in respect of which 
restitution could be sought by the appli- 
cants. For the reasons given above, we are 
of opinion, that the right of the applicants 
to execute their decree and to seek restitu- 
tion in respect of it was suspended from 
February 14, 1931 to February 6, 1935, 
and consequently their application for resti- 
tution made on December 9, 1935, was in 
time. The applicants are, therefore, entitled 
to refund of the costs which were realized 
from them by the opposite parties. They 
are also entitled to interest by way of 
damages on the amount of the costs re- 
covered from them, inasmuch as they were 
wrongfully deprived of the use of their 
money: vide Gokul Prasad v. Ram Revi (14). 
Interest is claimed at 6 per cent. per annum 
which we consider to be a reasonaole rate. 


(11) (1801) 6 Ves. 73; 5R R 226. 
(12) 43 0660; 33 Ind. Cas, 452; AIR 1916 P O 


96; 20 O W N 522; 30 M L J 529; (1916) 1 M 
W N 332; 3L W 471; 18 Bom, L R418; 240L J 
1; 20MLT 10 (PO. 

(13) AI®R 1928 Pat 86; 102 Ind, Cas, 327; 6 Pat. 
635; 8 P L T 770, ; 
i (14) AIR 1921 All. 241; 63 Ind, Cas. 513; 19A L 
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The amount due from opposite party No. 1, 
Mahyar Khan, is Rs. 683, amount of costs 
plus Rs. 303-15-0, interest up to December 
9,1935, and from opposite pariies Nes. 2 to 
4 Rs. 6C2-2-6, amount of costs plus 
Rs. 271-6-6, interest up to December 9, 1935, 
total Ks 933-9 0. 

In the result we accept the appeal in 
part, set aside the decision of the lower 
Court in so far asthe claim for refund of 
costs is concerned, and give the appellantg 
a decree for Rs. 986 15-0 against opposite 
party No.1 with future interest at 6 per 
cent, per annum on the sum of Rs. 683 from 
December 9, 1935, up tothe date of reali- 
zation; aod as against oppcsite parties 
Nos. 2 to4 we give a decree for Rs. 933-9-0 
With interest at 6 per cent. per annum on 
Rs. 662-2-6 from December 9, 1935, until 
the date cf realization. Opposite parties 
Nos. 2 to 4 will be liable only to the extent 
of the assets of the deceased Kunwar Nand 
Lal that might have come into their hands 
and not been duly disposed of. As to costs, 
both in this Court and in the Court below, 
we order that the parties shall receive and 
pay themin proportion to their success and. 
failure. 

S. Appeal partly accspted. 


LAHORE HIGH COURT 
Second Vivil Appeal No. 200 of 1938 
June 29, 1938 
Broxett, J. 
RAM SUKH MAL—Pratntivs— 
APPELLANT 
versus 
HAR SAHAI MAL—Dgrgenoant 
— RESPONDENT . 

Partnership “Act (IX of 1932), s. 46—Suit for 
accounts—Retiring partner ipspscting accounts— 
Right to suit, if affected—Procedure for suit——Civil 
Procedure Code (Act V of 1908), O. XX, r. 15, Appen- 
diz D, Form No. 21—Decree to be passed—Acceptance 
of partner of existing accounts—Accounts, if can be 
examined from earlier date. 

A suit to enforce the right provided in s. 46, 
Partnership Act, is generally called asuit for an 
account, which means an account taken by a Uourt. 
The right is not affected by the fact that the 
retiring partner may have already inepected the 
accounts of the firm, for it could be claimed by a 
partner who had kept the account himself, The 
form of suit is rendered necessary by the fact that 
one partner cannot sue another in respect of indivi- 
dual itemy unless an account is first taken. The 
procedure for such a suit is governed by O. XX, 
r. 15, Civil Procedure Code, and the ordinary form 
for the preliminary decree is given as Form No. 21 
in Appendix D. This form should ordinarily be 
followed unless there is any special reason for 


modifying it. Itis true that the hedding describes, . 
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it as a form fora preliminary decreein a suit for 
dissolution of partnership andthe taking of part- 
nership accounts, while the firm has already been 
dissolved ; but it is just as much applicable when 
the Oourt is asked to declare that a dissolution has 
taken place, and an account is still required. In 
the standard form of preliminary decree, in the part 
relating to accounts, the third entry provides that 
an account will be taken of all dealings and trans- 
actions between the plaintiff and defendant from 
the foot ofthe settled account exhibited in the suit 
and not disturbing any subsequent settled account. 
If it is necessary to examine the account books of 
the firm from an earlier date in order to discover 
what credits are still due to the partnership, the 
examination of these accounts would not be barred 
out by the plaintifs acceptance of the existing 
accounts as correct. . 

8.0. A. from the decree of the Senior 
Sub Judge, Amritsar, dated February 1, 
1938. 

Mr. S. N. Bali, for the Appellant. 

Mr. M. L. Sethi for Mr. J.G. Sehi, for the 
Respondent. . 

Judgment.—The parties are two bro- 
thers who formed a partnership under a 
written agreement. This provided for the 
termination of the partnership on notice, 


which was duly given by the defendant.. 


The plaintiff then claimed an account, 
which was refused onthe ground that he 
had accepted the accounts of the firm up 
to a date not long preceding the termina- 
tion of the partnership. The plaintiff then 
eame to Court to claim the same relief. He 
has been granted a preliminary decree by 
the Courts below, but he is not satisfied 
with the form of this decree and has come 
up in second appeal. Before we deal with 
the particular grievance of the plaintiff, it 
is necessary io observe that the Courts 
below have entirely misunderstood the 
nature of the relief claimed, and have 
confused the right of a retiring partner to 
have an account taken with the right of 
the principal to have account submitted by 
‘an agent under s. 213, Contract Act. The 
rights of aretiring partner are given in 
s. 46, Partnership Act, 1932, which runs as 
follows : 

“On the dissolution of a firm, every partner or his 
representative is entitled, as against all the other 
partners or their representatives, ro have the property 
of the firm applied in payment of the debts and 
liabilities efthe firm,and to have the surplus 


distributed among the partners or their represen- 
tatives according to their rights.” 


A suit to enforce the right provided 
therein jis generally called a suit for an 
account, which means an account taken by 
a Court. The rightis not affected by the 
fact that tbe retiring partner may have 
already inspected the accounts of the firm, 
for it could be claimed by a partne? who 
. had kept the account himself, The form 
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of suit is rendered necessary by the fact 
that one partner cannot sue another in 
respect of individual items unless an 
account is first taken. The procedure for 
such a suit is governed by O. XX, r. 15, 
Civil Procedure Code, and the ordinary form 
for the preliminary decree is given as 
Form No. 21 in Appendix D. This form 
should ordinarily be followed unless there 
is any special reason for modifying it. 
It is true that the heading describes it as 
a form fora preliminary decree in asuit 
for dissolution of partnership and the taking 
of partnership accounts, while the firmin 
the present instance has already been dis- 
sclved; but itis just as much applicable 
when the Oourt is asked to declare that 
a dissolution has taken place, and an 
account is still required. Inthe present 
instance, the trial Court has not attempted 
to follow the usual form of decree but has 
simply granted a decree “for rendition of 
accounts’ without specifying any of the 
other details which are necessary when the 
affairs of partnership are to be wound 
up. The first thing necessary, therefore, 
is that the decree should now be drawn up 
inthe proper form. This brings us to the 
particular difficulty that has given rise 
to the present appeal, which would probab- 
ly have been unnecessary if the trial Court 
had clearly keptin view the ordinary 
form of preliminary decree which has to 
be passed ina suitof this kind. The 
partnership is to be deemed to be terminat- 
ed with effect from May 26, 1936. On 
March 22 ofthat year, the plaintiff went 
through certain accounts and signed an 
entry tothe effect thathe had received 
a sum of Rs. 506-30 on account of his 
share in the brokerage transactions for the 
firm. The entry also contains a state- 
ment that the accounts had been settled 
upto that date. This entry had been 
taken bythe Courts below as precluding 
any inquiry -into accounts of an earlier 
date and the plaintif sis afraid that 
this finding will be treated as depriving 
him ofany share in the profits which may 
have been earned before a certain date 
but which had not begn collected by that 
time. < 

Inthe standard form of preliminary 
decree, inthe part relating to accounts, 
the third entry provides that an account 
will be taken of all dealings and transac- 
tions between the plaintiff and defendant 
from the foot of the settled account exhibit- 
ed in the suit and not disturbing any 
subsequent settled account. From the 
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nature of the other entries itis clear that 
this entry refers only to profits which 
had already accrued and been divided, 
though it might include an adjustment 
made between partners by which one 
partner received a portion ofthe accepted 
profits in advance. Any credits which 
are still outstanding are covered by the 
first entry; and unless there is any 
evidence to the contrary, it is not to be 
Presumed that the plaintiff intended to 
surrender his claim for a share of any 
subsequent profits which might ac¢rue 
in respect of earlier transactions when 
he accepted the amcunt mentioned above 
as the amount due to him on account of 
profits. Ifitis necessary to examine the 
aecount books of the firm from an earlier 
date in order to discover what credits are 
stilldue to the partnership, the examination 
of these accounts would not be barred 
out by the plaintiff's acceptance of the 
existing accounts as correct, a3 certain 
remarks made in the judgment of the trial 

. Court (but not incorporated in the decree) 
seem to suggest. 

For these reasons I accept the appeal, 
set aside the existing decree and remand 
the suit tothe trial Court under O. XLI, 
r. 23, Civil Procedure Code, in order that 
the trial Court may pass a preliminary 
decree in the proper form, with reference 
tothe remarks made above in respect 
of the settled accounts. In view of the 
fact that the appeal has arisen out of the 
defective nature of the deeree passed by 
the trial Court, the parties will bear 
their own costs in this appeal and in the 
lower Appellate Court, while costs so far 
incurred in the trial Court will form costs 
in the suit. Parties to appear before the 
lower Court on July 21, 1938. 

8. Appeal allowed. 


MADRAS HIGH COURT 
Full Bench 
Civil Revision Petition No. 1286 of 1936 
November 29, 1938 6 
Leaos, O. Je WADSWORTA AND 
Kersanaswamy AYYANGAR, JJ. 

f PANANGIPALLI 
SURYANARAYANA CHARYULU— 
PETITIONER 
VETSUS 
RAVI NARASIMHASWAMY AND oTaRRs— 
RESPONDENTS 

Court Fees Act (VII of 1870), s. 7¢v), (x) (c)— 
~Oontract of lease~—Suit by lessee against leasor 
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and others alleged to be in possession in collusion 
with lessor, for specific performance and possession 
—Suit*held in substance one for possession and 
court-fee payable was under s. 7 (v). 

Where under a registered-deed a lease ig granted 
in 1929, for a period of 20 years to commence in 
1935, and the lessee institutes a suit against the 
lessor and others alleged to be in possession of the 
property by the collusion of the lessor, for specific 
performance of the contract of lease and for posses- 
sion of the property, the court-fee payable is under 
s. 7 (v, of the Court Fees Act, and not under s. 7 
(x) (c). The suit is in substance for possession and 
not for specific performance, the allegations in thee 
plaint being that the strangers to the contract were 
unlawfully withholding possession from the plaint- 
iff. Sundara Ramanujam Naidu v. Sivalingam 
Pillai (1), distinguished. 

P. under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the District Muasif of Razole, 
dated August 7,1936, and made in O. 6. 
No. 200 of 1935. $ 


Leach, G. J.—This matter arises oub of 
a suit filed by the lst respondent in the 
Court of the District Munsif of Razole for 
specific performance ofa contract of lease 
entered into with the. petitioner, for pos- 
session of the property and for the recovery 
of mesne profits. The property in suit had 
belonged to the petitioner’s father who 
in May 1913 granted a lease of ib for 
twenty years to the 2nd and 3rd respondents 
and to the fathers of the 4th, 5th and 6th 
respondents. The lessor died some time 
before 1929 and the property devolved on 
the petitioner. On November 2, 1929, the 
petitioner granted a lease of the property 
to the Ist respondent for twenty years, the 
period to commence from June 2, 1935. 
A deed of lease was drawn up, duly execut- 
ed and regisiered. The Ist respondent 
averred in his plaint that the petitioner 
had in collusion with the other defendants 
(respondents Nos. 2 to 15 and one Malay 
Venkataratnam, the 15th defendant) put 
the defendants into possession of the 
property and had refused his demand 
for possession. He treated the suit as 
being one for specific performance of the 
contract of lease andstamped his plaint 
on the amount of one year’s rent under the 
provisions ofs.7 (2) (c) of the Court Fees 
Act. The petitioner contended that the suit 
was really one for possession and that it 
should be stamped in accordance with 
the provisions ofs. 7 (v) of the Act, that 
is one the value of the property leased 
which the Ist respondent had placed-on 
the property in suit was Rs. 2,000. The 
District Munsif held an inquiry into the 
question of value and 


found that the. - 
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property was worth not less than Rs. 8,000. 
This finding has not been challeaged. 
If the suit isto be regarded as one for 
possession and not as one for specific 
performance, it cannot be tried in the 
Court ofthe District Munsif. The Gourt 
having jurisdiction will be that of the 
Subordinate Judge. The District Munsif 
decided that the suit should be classified 
asa suit for specific performance and 
therefore held thatit had been properly 
stamped. In coming to thisconclusion he 
relied on the decision of this Court on 
Sundara Ramanujam Naidu v. Sivalingam 


-Pillai (1). ‘fhe petitioner filed an applica-. 


tion for revision of this order. The matter 

came before Varadachariar, J. who con- 
sidered that observation in Sundara 
Ramanujam Naidu v. Sivalingam Pillai 
(1) did lend support for the gonclusion 
arrived at by the District Munsif and 
referred the matter to a Bench. This 
Bench has been constituted to decide the 
question. 

In Sundara Ramanujam Naidu v. 
Sivalingam Pillai (1) Krishnan and 
. Venkatasubba Rao, JJ. held that a suit 
to compel the defendant to execute a sale 
deed in pursuance of an agreement fora 
“Bale was a suit for specific performance 
within the meaning of s. 7 (a) (a) of the 
Court Fees Act and became a suit for 
possession by reason of the addition of 
a prayer for possession. in the course 
of his judgment Krishnan, J. observed : 
' “The delivery of possession of is a part of the 
specific performance of contract of sale unless the 
terms thereof show that the vendee was not under 
an obligation to deliver possession. The claim for 
delivery of possession is as much a part of 
epecific performance as the claim for the payment 
of the price is, when the seller brings tbe suit for 
specific performance.” 

fle also observed that when the prayer 
for possession was allowed to he added, 
the suit did not cease to be one for specific 
performance and become a suit for posses- 
sion or combination of both suits under 
the Court lees Act. In that case there was 
only one defendant and there was no 
question of the property being in the 
Possession ‘of a stranger to the contract. 
The Allahabad High Uourt in Muhiuddin 
Ahmad Khan y. Majlis Rai (2) and 
Nihal Singh v. Seva Ram (3), also held 
that a suit for specific performance carried 
with it the right to claim possession and in 

(1) 47 M 150; 77 Ind, Cas, 542; 18 L W 333; 45 M 
LJ 431; A I R 1924 Mad. 360; (1923) M W N 726, 

(3) 38.208) 39 Tad, Ose 73 y 
R 1916 All, 238, ) Ind, as. 215; 14 A LJ 434:A I 


180—81 & 32 
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Fakir Chand v. Ram Datt (4) the Lahore 
High Court gave a decision to the same 
effect, Onthe other hand, the Calcutta 
High Court in Madan Mohan Singh v. Gaja 
Prasad Singh (5), came to a contrary 
conclusion. In that case Mookherjee and 
Casperse, JJ. held that where in a suit 
for specific performance a claim for 
possession is added, the suit thereby 
becomes one in substance for possession 
of the property and should be valued under 
8. 7, cl. (v) of the Court Fees Act. 

It is notnecessary for the purposes of 
this case to decide whether the opinion of 
Krishnan, J. in Sundara Ramanujam 
Naidu v. Sivalingam Pillai (1), which is 
shared by the Allahabad and Lahore High 
Oourts is to be preferred to that ex- 
pressed hy the Calcutta High Court; 
nor is it necessary for us to discuss whe- 
ther the observations of Krishnan, J. went 
too far, because it is quite clear that io 
the present case the suit is in substance one 
for possession and not for specific per- 
formance. ‘The lease had been executed 
long before suit and according to the 
lst respondent he was compelled to bring 
the action because the petitioner had 
parted with the possession to the other 
respondents. The suit is, therefore, one for 
possession against strangers to the contract, 
who, according to the plaintiff, are uulaw- 
fully withholding possession from him. 
The District Munsif was impressed by 
the fact thut in his written statement the 
petitioner had said that the property was 
in his possession and that the other 
defendants were not in pos3ession. This” 
is a question of fact which will have to 
be tried in the suit, but for the pur- 
poses of the court-fee what the Ccurt has 
to look at is the plaint. The plaint 
must be stamped accordingto the nature 
of the suit. ‘he plaintiff formulates his 
claim andthe court fee must be paid 
according to the category in which the suit 
falls, ° 

In the course of his argument the learned 
Advocate for the lst respondent laid 
great stress on the provisions of s. 27 
of the Specific Relief Act. That section 
states that except as otherwise provided 
by Chap. If ofthe Act specific perform- 
ance of a contract may be enforced against 
Other party thereto and any other person 
claiming uncer him by a title arising 
subsequently to the contract, except a 

(4) 5 L 75; 80 Ind, Oas. 953; A I R 1924 Lah, 


415, 
(5) 14 O L J 159; 11 Ind, Oas, 228- 
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transferee fcr value who has paid his 
money in gocd faith and without notice 
of the original contract. In this case 
the defendants Nos. 2to 16 are not, accord- 
ing tothe plaint, persons claiming under 
the Ist respondent, but persons who have 
been put in possession of the property in 
collusion with the petitioner in order to 
defeat the lst respondent. 

The petition must, therefore, he allowed 
and the plaint returned to the Ist respon- 
dent for presentation to the Court having 
jurisdiction after being stamped with the 
proper fee. The petitioner is entitled to his 
costs. 


ND. Petition allowed. 


ed 


SIND, JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous Application No, 24 of 1938 
September 15, 1938 
Tyapyi, J. 
In re Mrs. DAISY KEMP—APPLICANT 

Provident Funds Act (XIX of 1925), 8. 5 (2)— 
Amount standing in Fund in name of depesitor— 
Whether vests in nominee attime of nomination— 
Nominee, to obtain succession certificate, must pay 
court-fee payable under Court Fees Act (VII of 
1870), Sch. I, Art. 12. 

The sums in the Provident Fund to the credit 
of a subscriber or depositor remain his property 
till his death and the nominee takes by succession 
under the Provident Funds Act. The right of a 
nominee during the life of the subscriber cannot 
be regarded as anything more than a purely con- 
tingent right and to hold that under such circum- 
stances a title to receive the sum absolutely vests 
in the nominee at the time of the nomination is 
clearly to act contrary to a well-established legal 

` principle, and to use the word “ vests” ina sense 
distinctly contrary to its accepted meaning. So 
the nominee is not entitled to get a succession 
certificate in respect of the amount without pay- 
ment of the court-fee payable under Art. 12, Sch. I, 
Court Fees Act. Mon Singh v. Moihi Bai (1), 
dissented from. [p. 646, cols, 1 & 2.] 

(Case-law discussed. ] 

Mr. H. T. Raymond, for the Applicant. 

Mr. Parsram Tolaram, Government 
Pleader, for the Secretary of State. 

Order.—Tlte applicant Mrs. Kemp a 
sister of the deceased Jcseph Henry Jones 
has applied under s. 373, Succession Act, 
and s. 5(2), Provident Funds Act, 1925, 
for a succession certificate to entitle her to 
receive a sum of Rs. 30,104-2-0 standing 
to the credit of the deceased in the North 
Western Railway Provident Fund. The 
applicant is a nominee, duly nominated by 
the deceased to receive this amount on his 
death. On filing the application, the appli- 
cant was required to pay a court-fee of 
Rs, 786. She has deposited this amount 
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under protest, and claims that the fee is 
not payable by her, and the question I have 
to detide is whether her contention is right. . 
The position contended for by her Counsel 
before me is, that ste is required to produce 
such a certificate before the amount can be 
Paid to her by the railway under s. 4 (1). 
C. (i),.Provident Funds Act, and that she 
is entitled to such a certificate, but that 
she is not liable to pay any court fee under 
Art. 12, Court Fees Act, which, it is con- 
tended, has no application here, because, 
the applicant, from the moment of her 
nomination, acquired an absolute title to 
the amount in question, which was there- 


-fore no part of the estate of the deceased at 


the time of his death, and the debts and 
securities referred to in Art. 12, are debts 
and securities which are part of the pro- 
perty of the deceased at the time of his 
death. e . 


Now obviously probate, letters of ad- 
ministration, and succession certificates re- 
late and can only relate to the estate of 
a deceased person left at the time of his 
death, and can only be granted toa person 
claiming on successicn to be entitled to the 
effects of the deceased person or to some 
part thereof. It would be an utter absur- 
dity to claim a certificate, and call it a 
succession certificate, in respect of a debt 
or security which was not a pari of the 
estate of the deceased, and the implication. 
in the argument of the learned Counsel - 
stated above, which I am asked to consider 
seriously. that the Provident Funds Act- 
itself requires the production by a nominee 
of such a “succession certificate” in respect 
of property, which under the Act itself had 
ceased to be the property of the deceased, 
having passed over to the nominee at the 
time of the nomination, in respect of which 
therefore no succession occurred at the time 
of the death of the deceased, is, it is con- 
tended, based on decisions of Courtsof high 
authority. If one turns to the Provident 
Funds Act, 1925, itself the terms used in 
the Act clearly make it impossible to regard 
deposits in the Provident Fund as anything 
else but the properly of the depcsitor up to 
the time of his death. Under s.°2 (2): 

“ ‘Provident Fund’ means a fund in which sub- 
scriptions or deposits of any class or classes of 
employees are received and held on their individual 
accounts, and includes any contributions credited 
in respect of such subscriptions or deposits and 
any interest or increment accruing on such sub- 


scriptions, deposits, or contributions under the 
rules of the fund,” 3 


and in es. 3, 4 and 5, the deposit is referred 
to as the sum standing to the credit of the . 
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sutscriber or depositor, which would in- 
clude the interest and increments accruing 
on such subscriptions under the rules of 
the fund. How these sums held on tbeir 
individual accounts and standing to the 
credit of the subscribers or depositors, are 
to be dealt with on the death of the sub- 
scribers or depositors, is laid down in 8. 4, 
which has to be read with ss. 3 and 5. 

Subject to the rights of assignees on 
assignments made before the commence- 
ment of the Act, which may affect the 
rights of nominees other than widows and 
children, the Act lays down that where 
the nominees are dependants within the 
meaning of the definition in s. 2 (e), the 
dependants become entitled to receive the 
amounts, no matter how large or small, 
immediately upon the death of the depo- 
sitor or subscriber, without having to ob- 
tain probate or letters of adminigtration or 
succession certificates. Under s. 3 (2) such 
sums Vest in sach dependants. Even where 
the nominee is not a dependant within the 
meaning of s. 2 (e), s. 5 confers on him an 
absolute right to receive the amount on the 
death of the subscriber or depositor, sub- 
ject to the grant of probate or letters of 
administration or a succession certificate 
where the amount exceeds Rs. 5,000. In 
the absence of a valid nomination under 
the rules, the officer, whose duty it is to 
make the payment, is authorized to pay 
the amount to any person appearing to him 
to be entitled to receive it, if the amount 
does not exceed Rs. 5,000, otherwise the 
amount is payable toa claimant on produc- 
tion of probate, letters of administration or 
a Succession certificate. 

It is clear from the above that in every 
case the sum standing to the credit of the 
subscriber or depositor in his individual ac- 
count remains the property of the deceased 
until his death. In no case where a nomi» 
nation has been validly made, can the sum 
be paid to anybody but the nominee. The 
Act lays down in what cases the nominees 
or other claimants are entitled to pay- 
ment without a grant from the Court, and 
in what cases such a grant is necessary. 
Whether there be a nominee or not, and 
whether a grant is required or not, a 
succession cecurs in respect of the sum 
standing tothe credit of the deceased at 
the time of his death. There is thus no 
justification whatever for ascribing to the 
Act the absurdity of requiring the grant of 
a succession certificate or letters of adminis- 
tration or probate, in respect of property 
which under.he provisions of the Act itself 
* s 
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had been transferred to the claimant dur 
ing the life of the deceased, and in respect 
of wkich the claimant's title had already 
before the death of the deceased vested in 
the claimant. The type of certificate, to 
which, according to the learned Counsel for 
the applicant the applicant is entitled, is 
in effect not a succession certificate at all, 
but a decree of tbis Court declaring the 
title of the applicant to the Provident Fund 
and also entitling the applicant to gat pos- 
session of the property, on which, it is 
further contended, no court-fee is payable, 
by raason of the very fact that what the 
Provident Funds Act describes as a succes- 
sion certificate, is not one in reality. The 
whole argument shows what a reductio ad 
absurdum one would necessarily be led 
into by accepting the proposition, that the 
nominee acquires a vested title to the Provi- 
dent Fund on nomination, as correct, and 
an argument of this character could not 
have been entertained for one moment but 
for the fact that some ground for it has 
been furnished by a decision of the Madras 
High Oourtin Mon Singh v. Mothi Bai (1), 
to which I shall refer later. 

Further, if a succession certificate is 
applied for at all, whether the applicantis 
required to obtain such a certiicate under 
the Provident Funds Act or not, it is clear 
that under Art. 12, Court Fees Act, a fee 
at the prescribed rate is payable on the 
amount of the debt or security to be speci- 
fied in the certificate, unless the applicant 
can show that she is exempted from such 
fee by some provision of law. Section 19, 
Court Fees Act, which enumerates the ex- 
emptions, does not mention succession certis 
ficates granted under the Succession Act, 
which shows that such certificates are never 
exempt from the payment of the court-fee 
under Art. 12. An attempt was made to 
show that exemptions not mentioned in 
s. 19 had in some cases been allowed by 
reason of the provisions of the Provident 
Funds Act, and I was referred to Agnes 
Mary De Santos v, Jame$ William De 
Santos (2), In re Digambar (3) and Secretary 
of Statev. Mary Murray (4). Very great 
reliance® was placed on the last mentioned 
of these cases, a decision of the Calcutta 
High Qourt (Ghose and Panton, JJ.) in which 
the Provident Funds Act, 1925, was con- 

(1) 59 M 855; 162 Ind. Cas. 956; A I R 1938 Mad. 
477; TLM Ld 790; 43 L W 601; (1936) M W N 511; 8 
R M 1078. 

(2) A I R 1925 Nag. 108; €2 Ind. Oas. d28. 

(3) A IR 1926 Nag, 3 6; 92 Ind. Oas, 525. 


(4) A IR 1930 Oal. 252; 123 Ind, Oas, 646; 23 O W 
N 1148; Ind. Rul, (1930) Oal. 342. . 
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sidered but I am unable to see how this 
case can be said to support the argument 
advanced. The widow of a decased emplo- 
yee of the Eastern Bengal Railway had 
applied for letters of administration of the 
estate of her husband. There wasa sum 


standing to the credit of her husband in’ 


the Railway Provident Fund, which under 
anomination made by the deceased was 
payable to the widow, who was a dependant 
within the meaning of s. 2 (e). An allegation 
had been made that the railway were not 
paying the amount to the widow without 
her taking out letters of administration. The 
learned Judges in their judgment observed 
that it would be wrong on the part of the 
railway not to pay the amount to her, which 
was clearly payable to her under s. 4 with- 
out any letters of administration, and having 
so stated in the judgment, granted the 
widow letters of administration in respect 
of the deceased's property excluding the 
Railway Provident Fund, in respect of 
which no letters were needed under the 
Provident Funds Act. This was not, there- 
fore, a care of exemption of court-fee at all, 
but a case where no grant was required or 
made in respect cf the Provident Fund ; 
the learned Judges pointed out that the 
widow had not applied for letters of admi- 
nistration in relation to the Provident Fund 
and observed : 


“It cannot therefore be said that this Provident 
Fund money was included in the petition as assets 
left by the deceased so as to fall within Art. 11, 
Oourt Fees Act, and be liable to probate duty.” 

The Provident Fund was an asset of the 
deceased which was excluded from the 
petition because it did not need to be 
included in it by reason of s.4, Provident 
Funds Act. The words quoted above clearly 
are not Meant to imply that the Provident 
-Fund did not form any part of the assets of 
the deceased at all, but that it did not form 
part of thcse assets, in respect of which 
letters of administration were required, 
and which therefore needed to be included 
in the petitio as assets falling within the 
purview of Art. 11, and as such, liable to 
probate duty. The judgment read as a 
whole makes this very clear. The other 
two cases are both decisions of Halli- 
fax, A. J. C., Nagpur, prior to the passing of 
the Frovident Funds Act of 1925, and are 
based upon a Bengal Revenue Circular, as 
a result of which, it was held, Provident 
Funds were exempted from Court duty. In 
both c&ses the applicants for letters of 
administration were held to be entitled to 
obtain the amounts of the Provident Fund 
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without letters of administration, as nomi- 
nees in whom the amounts kad vested 
undér the Provident Funds Act of 1895, 
but, in view. of the representations made, 
that the autborities administering the fund 
refused to made the payments without 


grants from the Ocurt, the learned Judge - 


while holding that the amounts did not 
form part of the estate to be administered 
permitted the inclusion of the items in the 
letters, but exempted the items from ecurt- 


fees under the Revenue Circular mentioned.- 


These cases, therefore, bave no application 
whatever tothe case befcre me, and this 
contention of the applicant is also entirely 
untenable. 


I have next to consider the case-law on 
the main point urged before me, that in 
this case the Provident Fund was uot a 
part of the assets of the deceased at his 
death: bib the property of the applicant 
herself which had vested in her at the time 
of the nomination. There have been a very 
large number of cases decided under the 
Provident Funds Acts of 1897 and 1920, 
and although the rights given to nominees 
under the Act of 1925 have so altered the 
law as to make cases decided under the 
old Act inapplicable on many very impor- 
tant points, the rights cf nominees under 
both Acts accrue from the date of the 
death of the subscriber, and except in the 
Madras case to be referred to later, no 
attempt has ever been made, so far as 1 am 
able to see, to suggest that the act of nomi- 
nation itself operated as an immediate 
transfer resulting in a title vesting in the 
nominee. Most of these cases regard nomi- 
nation as the exercise of a testamentary 
power, and a nctorious conflict has arisen 
between the varicus Courts with regard to 
the effect of the Act on nominations made 
by Muslims or Buddhists, whose testa- 
mentary powers under their personal law 
are subject to very important limitations. 
While the Sind, Aimai v. Awabai Dhanji- 
shaw (5) and Hayatuddin v. Rahiman (6) 
and Lahore Hardial v. Secretary, Dev Samaj 
(7J, Courts have taken the view that in the 
case of Muslims, dependants as well as other 
nominees receive the Provident Fund 
on the death of the subscriber without 
prejudice to the rights of other heirs under 
Mhammadan Law, an opposite view has 
been taken by the Rangoon, Ma Kyway Y. 


A IR1924 
ind 57. . A 

(6) A I R1935 Sind 73; 159 Ind. Cas. 427; 8R S 
„e 

(7) A TR 1928 Lah, 773; 108 Ind, Oas. 894, 
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Mi Lay (8), Bombay, Ahmad Abdul Razaak 
v. Jamala Bint Mehdi (9) and Oudh, Mu- 
hammad Naim v. Mun‘munnissa (10. Oourts. 
Such a controversy would obviously have 
been impossible but for the fact that all 
these Oourts have regarded the sums to the 
credit of deceased person in the Provident 
Fund to be the property of the deceased 
until his deatb, and the right of the nomi- 
nee to be the right of a person entitled to 
stich Property under a testamentary disposi- 
tion, and not the right of a transferee 
taking a vested interest during the life of 
the deceased. There are also direct cases 
on the point. 

The liability of a nominee who was not 
a dependant (within the meaning of the 
Act) to pay the court-fee on the amount to 
which she became entitled on the deathof 
the subscriber was the subject of a Full 
Bench decision of the Ondh Chief Court in 
N. M. Robinson v, H. H. Robinson (11). 
The question raised in that case was whe- 
ther the widowed sister of an employee in 
the East Indian Railway, who was not only 
the sole legatee and beneficiary of all the 
properly of her deceased brother under a 
will, for a probate of which she applied, but 
also the nominee of the sum in the Railway 
Provident Fund to the credit of the deceas- 
ed fexceeding Rs. 5,000), was liable to pay 
probate duty on the amount of the Provident 
Fund. The Counsel who represented the 
applicant in that case, doubtless because 
he had carefully acquainted himself with 
the previsions of the Provident Funds Act, 
was not enterprising enough to claim that 
the Provident Fund had passed over to the 
applicant by nomination during the life- 
time of the deceased. The argument ad- 
dressed to the Court on her behalf was that 
under the provisions of the Provident Funds 
Act, the rights of the deceased to deal with 
the deposits in the Provident Fund standing 
to his credit had been so restricted, that 
the sum in the hands of the railway had in 
effect ceased to be his “property” within 
the meaning of Art. 11, Court Fees Act. 
The unanimous decision of the learned 
J udges in that case was that inspite of the 
limitations imposed by the Act, the sum 
nonetheless remained the property of the 

(8) 6 R 682; 115 Ind. Cag, 909; A IR 1929 Rang. 
54; Ind Rul (1929) Rang. 141. 

(9) A I R 1935 Bom. 234; 156 Ind. Cas. 630; 59 B 
475; 37 Bom. L R 370:8 R B 10. : 

(10) A I R1936 Oudh 32:159 Ind. Cas. 596; 11 
Luck. 611; (1935)O W N 1296: 1935 OLK 690; 8 R 
O 185 (F B). 

(11) 5 Luck, 712; 122 Ind. Oas. 322; A IR “1930 


Quda 145; 7 OW N 324; „Ind. Rul. (1930) Oudh 98 
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deceased and the applicant was, therefore, 
liable to pay probate duty in respect of the 
sum, In In re Coses Fernandez (12) 
Wild, J. ©. approved of the above Oudh 
decisicn, in which, as he said, “it was held 
that court-fee was payable on the deceas- 
ed's Provident Fund as being his 
property.” 

It is true that the applicant in that case 
was not a person duly nominated and the 
question raised concerned the general 
nature of a Provident Fund and wkether 
the deposits in such funds were chargeable 
as property of the deceased. The only case 
which supports the applicant's contention 
is a Bench decision of the Madras High 
Court, Mon Singh v. Motht Bai (1) (per bir 
Owen Beasley, O. J. and Stodart, J.). The 
facts in that case briefly were that, one 
Lakshman Singh, an employee of the 
Madras and S. M. Railway had died in 1931 
with a sum standing to his credit in the 
Railway Provident Fund. He had long 
before neminated one Bhavani Singh to 
receive the amount on his death but 
Bhavani Singh had pre-deceased him in 1921. 
No later nomination had been made. On 
the death of Lakshman Singh, two rival 
claims to obtain a succession certificate in res- 
pect of the sum were set up: one by appel- 
lant Mon Singh, the heir of Lakshman 
Singh, and the other by Mothi Bai, the 
widow of Bhavani Singh, as the heir of the 
predeceased nominee The learned Judges 
confirming the grant made by the lower 
Court in favour of Mothi Bai, held that the 
nomination of Bhavani Singh had given 
him a vested title tothe sum which upon 
the death of Bhavani Singh in 1921 had 
passed to his widow Mothi Bai, and that 
Mcthi Bai was, therefore, entitled tothe sum 
on the death of Lakshman Singh in 
preference to the heirs of Lakshman Singh, 
The learned Judgesin the case addressed 
themselves to the question, whether the 
absolute rigut to receive (under s. 5) meant 
a vested right in the monéy which passed 
tothe heir of the nominee at this death, 
and answered the question in the 
affirmative. This decision purporis to be 
based on the provisiomws of the Provident 
Funds Act, 1925, but with the utmost respect 
I find it impcssible to appreciate the reason- 
ing on which the decision is based which 
appears to me to be clearly in contravention 
of the plain terms of the Act. 

In the first place, itis clear that inspite 
of any nominations made by a subscriber 


G2) 26 S LR 429; 142 Ind. Oas. 359; A I R 1933 
Sind 101; Ind. Rul. (1933) Sind 91. á 
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the amount to the credit of the subscriber at 
a certain stage may become payable to the 
subscriber himself who may withdraw the 
same when entitled to do so under the rules. 
As a matter of fact this frequently happens. 
In such cases the nominee may get nothing. 
The Act also permits tke subscriber at his 
will to carcel or vary or make a new nomi- 
nation at any time provided this is done 
in the manner prescribed under the rules. 
In view of tkese facts, it is impossible to 
regard the right of a nominee during the 
life of the subscriber as anything more 
than a purely contingent right and to hold 
that under such circumstances a title to 
receive the sum absolutely vests in the 
nominee at the time of the nomination is 
with all respect clearly to act contrary 
toa well-established legal princ'ple, and 
to use the wcrd ‘vests” in a sense distinctly 
contrary to its accepted meaning. The 
learned Judges did not consider this. Nor 
did they notice that under ss. 3 and 5no 
right of any kind whatever vested in or 
accrued to any dependant or nominee 
-before the death of the subscriber. They 
did not note that the sum throughout spoken 
of as sianding to the credit of the sub- 
-seriber in his individual account could not 
be regarded as anything else but the pro- 
perty of the deceased. They did not 
consider what an absurdity it would be as 
“pointed out above for the Act to require 
and for the Courts to grant the succession 
certificates mentioned in s. 4 if what the 
learned Judges decided were to be acted 
upon as the true result of the Act. Also 
when the appellant’s Counsel pointed out 
to the learned Judges the very marked and 
obviously deliberate difference in the terms 
used in the Act, in 8,3 under which a duly 
nominated dependant acquired a vested 
title to tte sum on the death of the sub- 
seriber, and ins. 5 under whicha nominee 
only acquired an “absolute right toreceive” 
the learned Judges satisfied themeelves 
with the remarks: 

“The fact that the word “vests occurs ins. 3 
does not mean that an absolute right cannot be 


conferred by the provisions of a sectéon in which 
the word is not used,” 


which can hardly be regarded as a convine- 
ing reason for disregarding the difference. 
In construing tho words, “right to receive 
the whole or any part of each sum on the 
death of the subscriber or depositor (in 
s. 5), gS equivalent to a vested, absolute 
title in the sum, not on the death of the 
subscriber but at the time cf the nomina- 
tion, the learned Judges purpcrt to rely 
inter alia on two passages from decisions 
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of the English Courts under the English 
Friendly Societies Act, 1875. But, even the 
English Act (which did not have to take 
into consideration the personal law of 
parties, such as, Muhammadan Law, which 
might prevent or limit their power to make 
valid testamentary dispositions by way of 
such nominations) does not confer an abso- 
lute title on the nominee even on the sub- 
scriber’s death. Two passages from Hals- 
bury's Laws of England may be cited In 
this connection. In Vol. XV, Para, 629, 
p. 350 it is stated: 

“Though the Society and trustees are discharged 


ifthe payment ismade in accordance with the pro- 
visions of the Act of 1896, the statute does not confer 


-an absolute right on the nominee:” 


and in Para. 639, p. 353 of the same 
volume: 

“There is a prima facie presumption that the 
nominee i intended to take beneficially but itis a 
question depending upon evidence and the personal 
representative of the member may, in a proper case, 
demand re-payment from the nominee, subject to 
sums expended by the latter for doctor's fees and 
funeral expenses.” 


In view of what has been stated above, - 


I have no doubt that the view expressed in 
N. M. Robinson v. H. H. Robinson (11) and 
approved ofin In re Coses Fernandez (12) 
and implicit ia most of the cases under the 
Prevident Funds Act, thit the sums 
to the credit of a subscriber or depositor 
remain hie property till his death and that 
the nominee takes by succession under the 
Provident Funds Act is correct and not that 
in Mon Singh v. Mothi Bai (1). The result 
ie that in my opinion the applicant has not 
succeeded in showing that she can get the 
succession certificate without payment of 
the court-fee under Art. 12. She must, 
therefore, apply the sum deposited by her 
to the payment of the proper court-fee. 


D. Order accordingly. 


LAHORE HIGH COURT 
Second Civil Appeal No. 206 of 1936 
April 5, 1937 
Jat LAL, J. 
KALI RAM—DEFENDANT— APPELLANT 
versus 
BHIKU AND 0THERS— PLAINTIPHB— 
RESPONDENTS 
Custom (Punjab)—Succession—Ancestral land— 
Delhi Province—Daughter inheriting father's 
property, dying without male descendant—-Proprie- 
tors of thulla are entitled to succeed. . 
According tothe custom recorded in the viwaj-i- 
am of Delhi Province, the proprietors of the thulle 
are entitled to succeed to the estate .of the deceased | 
after the death of his daughter who has left no male 
descendants. The rule in riwaj-i-am that husband 
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inherits the property of the wife merely refers to 
land which is tke absolute property of the w#fe, as, 
for instance, property gifted to her or property 
which is her stridhan. It does not relate to property 
inherited by her as a daughter. In the absence of 
a clear indication to the contrary, she must be 
deemed to succeed to an ordinary estate of a female, 
if not under the Customary Law, under the Hindu 
Law. To such property the heirs of her father are 
entitled to succeed because on her death the prop- 
erty must be deemed to revert to such heirs. The 
proprietors in the thulla need not be descendants 
pf the common ancestor for there is no justification 
for restricting the application of the rulein this 
manner. j 

the 


8. C. A. from the decree of 
District Judge, Delhi, dated November 18, 
1938. 

Mr. Fakir Chand Mital, for the Appel- 
lant. 

Mr. Bhagwant Dayal, for the Respon- 
dents. 

Judgment.—Balle was the original 
owner of the land in dispute. He was a 
resident. of village Kanjhaola in the pro- 
vince of Delhi. He died in 1914 and then 
there was a dispute between his daughter 
Musammat Manbhari and the proprietors 
of thethulla as to the right of succession 
to his land. The dispute was finally 
decided by the District Judge of Delhi in 
favour of the daughter who was held to be 
a preferential heir. Musammat Manbhari 

- accordingly succeeded tothe land and died 
in 1933. A mouth before her death she 
executed a will bequeathing the land in 
dispute to her husband. She did not leave 
any male descendant. The suit out of which 
this appeal bas arisen was instituted by the 
proprietors of the thulla, who have been 
found to belong to the same got as Balle, 
for possession of land. The learned Dis- 
trict Judge has held that according to the 
custom recorded in the riwaj-i am of Delhi 

Province, the proprietors of the thulla are 

entitled to succeed io the estate of the 

deceased Baile after the death of the 
daughter who has left no male descen- 
dants, 

The entry in the riwaj-iam certainly 
supports the conclusion of the learned Dis- 
trict Judge but the learned Counsel for the 
appellant, the husband of -Musammat 
Manbhari, who has come up on second 
appeal after obtaining a certificate under 
s. 41, Punjab Courts Act from the learned 
District Judge, has urged that the husband 
is described in another part of the riwaj i-am 
as, the heir to his wife in respect of property 
held by her in Ler own right, In my opinion 
the learned District Judge has rightly held 

. _ that this merely refers to land which is 
* the absolute property of the wife, as, for 
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instance, property gifted to her or property 
which is her stridhan. [It does not relate 
to property inherited by her asa daughter. 
In the absence ofa clear indication to the 
contrary, she must be deemed to succeed to 
an ordinary estate of a female, if not under 
the Customary Law, under the Hindu Law, 
To such property the heirs of her father are 
entitled to succeed because on her death 
the property must be deemed torevert to 
such heirs and, as I have already stated, 
according to the custom mentioned in the 
riwaj-i-am the proprietors of the thulla 
are entitled to succeed to the estate of the 
deceased proprietor. h 

In my opinion there is no force in the 
contention of the learned Counsel that this 
condition in the riwaj-i-am implies that 
the proprietors in the thulla must be des- 
cendants of the common ancestor. There 
is no justification for restricting the appli- 
cation of the rule in the manner suggested 
because such restriction does not find any 
place in the riwaj-t-am. I, therefore, dis- 
miss this appeal with costs. a 

D. Appeal dismissed. 


emanen 


RANGOON HIGH COURT 
First Civil Appeal No. 92 of 1937 
February 9, 1938 
Roverts, C. J. AND DUNKIEY, J. 
A. &. A. C. T. A. L. CHETTYAR— 
ApPRLLANT 
versus 
A. K. R. M. M. K. Firm AND oT Sars — 
RESPONDENTS sig DA 
Contract Act (IX of 1872), ss. 63, 51-—hemtaston 

or dispensation of whole or part of promise by 
promisee, whether should be supported by considera- 
tion—Promisce agreeing to reduce rate of interest 
provided promisors pay it regularly—Promisee's 
persistent refusal to be bound by agreement—Pro- 
misors prevented from performing their parè of 
agreement—Promisors are entitled to reasonable time 

orm their part of agreement. , 
s aE or a remission by a promisee of 
the performance of the whole or eany part of a pro- 
mise made to him does not require to be supported 
by consideration, and there need not bea proposal 
of the dispensation or remission which is accepted. 
Hence, fa view of the provisions of 63, Oontract 
Act. where a promissory ngte is executed by some 
persons one of them is entitled to take advantage 
of the remission by the promises of part perform- 
ance of the contract contained in the promissory 
note, although he is note party to that agreement 
embodying the remission, Maung Pu v. Maung Po 
Thant (1), held not good law, Chunna Mal-Ram 
Nath v Mool Chand-Ram Bhagat (2:, relied on. [p. 
50, col. 1.4 
i Where the promisee has agreed to reduce the 
rate of interest provided the promisors pay it re- 
gularly once 8 year and pay the principal within 
certain time, the promises cannot be heardto say 


. 
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that the promisors have committed breach of the 
agreement, if by the persistent refusal of the pro- 
misee to be bound by the agreement, the promisors 
are prevented from carrying out their part of the 
agreement within time. In such case the promisors 
are entitled to reasonable time to perform their part 
after the promise has performed hie part of the 
agreement. g 

F. ©. A. from the judgment of the High 
Court in O. S.C. R. Suit No. 70 of 1937. 

Mr. K. C. Bose, for the Appellant. 

Messrs. Clark, Chakravati and K. C, 
Sanyal, for Respondents Nos. 1, 2 and 3, 
respectively. 


Dunkley, J.—The suit out of which this 
appeal arises was brought by the plaintiff- 
appellant against the defendant-respondente 
on a morigage by deposit of title deeds. 
The suit was filed on February 18, 1937. 
The plaint set out that tte defendants- 
respondents had borrowed a sum of 
Rs. 30,000 and executed a promissory 
note therefor and at the same time, had 
deposited certain documents of title with 
the plaintiff-appellant as security on May 19, 
1931, and that the rate of interest mentioned 
in the promissory note was 14 annas above 
the Rangoon Cheltyars’ current rate of 
interest, percent. per mensem. Various 
re-payments of principal, which have been 
made at different times, were set out, 
and the balance, namely Rs. 20,871-140 
(Rs. 18,858-10 0 principal and Rs. 7,013-4-0 
interest), less a payment on account of 
Rs. 6,000 made on January 4, 1937, was 
claimed, and a preliminary mortgage- 
decree for the sale of the mortgaged 
property was asked for. In para. 8 of 
the plaint, it was stated that on November J1, 
1934, the plaintiff-appellant and defendants- 
respondents Nos. 1 and 2 had entered into an 
agreement that the rate of interest should be 
reduced to the Chettyars’ current rate as from 
February 15, 1933, provided that payment 
of interest at this rute was made in full 
and regularly once a year and the principal 
was re-paid in full within two years. It was 
averred that respondents Nos. 1 and 2 
had committed breaches of this agreement 
in that, up to the time when the suit was 
brought, they had paid neither the interest 
nor the principal, and that therefore the 
plaintiff-appellant was entitled to claim 
interest from them at the rate stipulated 
in the promissory note. Respondent No. 3 
did not appear in the original Court , 
although there has been appearance on 
his behalf. in this Court and the suit was 
heard ex parte against him. 

In defence respondents Nos. 1 and 2 
admitted all the facts, except that they denied 
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that they bad committed any breach of 
the agreement of November 11, 1934, and 
contended that they were liable to pay 
interest only at the lower rate provided 
for in the agreement. They alleged that 
they had been prevented from paying the 
interest each year, and from paying the 
principal at the end of two years, that is, 
from carrying out their part of the agree- 
ment, by the conduct of the appellant. 
The agreement of November 11, 1934, had 
reference to other matters as well as to 
the mortgage now in suit. The first five 
paragraphs referred to the compromise of 
two suits between the appellant and 
respondents Nos. 1 and 2 then pending 
in this Mom. According to this part of 
the agreement, the appellant was to accept 
certain transfers of immovable property 
from respgrdents Nos. 1 and 2 and certain 
cash payments and was then to certify 
to the Court that the suits had been 
settled outside the Court, and to obtain 
orders, in one cage that the decree was 
fully satisfied, and in the other case that the 
suit was dismissed. Paragraphs 6 and 10 
of the agreement deals with the settlement 
of the morigagenowin suit and in these 
paragraphs the appellant agreed to accept 
payment at the reduced rate of interest if 
interest was paid annually in full and the 
principal was paid within two years. 

This agreement was exhibited by respon- 
dents Nos. 1 and 2 in Court soon after 
its execution, in connection with the two 
suits aforementioned, and the appellant 
strenuously objected that it was not 
binding on him on various grounds. The 
matter was taken on appeal to this Bench, 
and by our judgments of December 7, 
1936, we held that it was binding on the 
parties, and only on these judgments 
being delivered did the appellant give 
way and implement that part of the 
agreement referring to the two pending 
suits. By that time, not only was interest 
on the present mortgage overdue for more 
than two years, but the date under the 
agreement for the repayment of the principal 
was past. 


We accept the contention advanced on. 


behalf of respondents Nos. 1 and 2 that 
it was useless for them to attempt to 
cairy out their part of the agreement 
while the appellant was contending that 
the whole agreement was voidable and 
not binding on him. No doubt, in regard 
to that part of the agreement which refers 
to th mortgage, time was of the essence of 
the contract, but respondents 


Nos.1 and e” 


e 
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2 were prevented by the appellant's per: 
sistent refusal to be bound by the agree- 
ment from carrying out their part thereof 
within time. Thererore the appellantcannot 
now be heard to say that respondents 
Nos. 1 and 2 have committed a breach of 
the agreement because thev have not nerfore 
med their part within the time allowed. 
Clearly, respondents Nos. 1 and 2 were 
entitled to a reasonable time to perform their 
part after the judgments of December 7, 
1936, had been delivered. Section 51, 
Contract Act, is applicable. It is in the 
following terms: 

“When a contract consists of reciprocal promises 
to be simultaneously performed, no promisor’ need 
perform his promise unless the promisee is ready 
and willing to perform his reciprocal promise." 

Respondents Nos. 1 and 2 could he 
called upon to perform their part of the 
agreement only if the appellant hed been 
ready and willing to perform his promise in 
regard to thetwo suits. He was notso ready 
and willing; in fact he contended that in 
law he wasnot required to perform his 
promise. Mr. Bose. for the appellant, 
argues that the clauses of this agreement are 
separable and that that part of the agree 
ment referring to the two pending suits 
ought to be considered independently from 
that part referring to the mortgage now in 
suit, but this is a contention with which we 
cannot agree. Itis clear that the agreement 
is a single indivisible agreement for the 
settlement of all the outstanding claims 
between the appellant and respondents 
Nos. 1 and 2, and must be read as a whole. 
We are given to understand that since 
the judgments of December 7, 1936, the 
appellant has performed his promise. 
That was after the time for performance 
of their promise by respondents Nos. 1 
and 2 has passed. Respondents Nos. 1 
and 2 are, therefore, entitled to a reason- 
able time after these judgments in which 
to perform their promise. We accordingly 
agree with the ‘learned Judge on the 
Original Side that respondents Nos. 1 and 
2 are still entitled to rely upon the 
agreement of November 11, 1934, in respect 
of the interest payable on the mortgage 
now in suit. 

As regards respondent No. 3, it is 
now urged on behalf of the appellant 
that respondent No. 3 was nota party to 
the agreement of November 11, 1934, and 
that therefore he is not entitled to rely 
upon that agreement and must pay interest 
at the rate mentioned in the Promisgory 
note which.has never been varied so far 
eas he is concerned.» But para. 6 of the 
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agreement mentions respondent No. 3 by 
name, and it is clear that the appellant 
agreed by this paragragh to accept a 
lesser rate of interest in ra-payment of the 
amount dne on the promissory note, and 
that this remission or dispensation of pere 
formanee referred to all the persons liable 
on the promissory note, and therefore to 
respondent No. 3also. It isurged that sofar 
ag respondent No. 3 is concerned, there was 
no consideration for this agreement to accept 
a lesser rate of interest. In Maung Pu v. 
Maung Po Thant (1), it wis decided that 
a bare agreement to take Jess than what 
is due on a monetary claim (without any 
acinal payment being .made) or merely 
to give time for such payment. is void 
without consideration, but in view of the 
subsequent judgment of their Lordships 
of the Privy Council in Chuuna Mal Ram 
Nath v.Mool Chand Ram Bhagat (2),at p. 160* 
it must be held that tke decision in 
Maung Pus case (1), does not correctly state 
the law. Section 64, Contract Act, is in the 
following terms: 

“Every promisee may dispense with or remit, 
wholly or in part the performance of the promise 
made to him, or may extend the time for such per- 


formance, or may accept instead of it any satisfaction 
which he thinks fit ” 

In Chunna Mal Ram Nath v. Mool Chand 
Ram Bhagat (2), referring to this section, 
their Lordships said: 

“In Abaji Sitaram Modak v. Trimbak Municipality 
(3), Jenkins, O. J. dealt with s. 63, and held that 
the promisee mentioned in s 63 can only do the 
acts he ig by that section empowered to do, if 
there be an agreement as defined by s. 2 (e) amongst 
the parties to that effect. The learned Ohief Justice 
is reported to have expressed himself thus: ‘There- 
fore we hold that, assuming that there was a legal 
resolution, and that if was communicated as alleged, 
still, inasmuch as a dispensation or remission 
under s. 63 requires an agreement or contract, the 
resolution was of no legal effect since the 
provisions of s. 30, Rombay Act II of 1884, have 
not been observed.’ With this their Lordships are 
unable to agree. The language of the section does 
not refer to any such agreement and ought not to be 
enlarged by any implication of English doctrines,” 

Consequen!ly, it appears fyom this deci- 
sion that a dispensation or a remission 
by a promisee of the performance of the 
whole qr any part of a promise made 
tə him des not require to be supported 
by consideration, and “there need not be 
a proposal of the dispensation or remission 
which is accepted. Hence, in view of the 
i (1) 6 R191; 110 Ind, Cas. 612; AT R 1928 Rang, 
44. 

(2) 55 I A 154: 108 Ind. Oas. 678; AT R 1928 PO 
89:9 L 510;5 OWN 66:470L J503, 26 ALJ 
€03; 29 P L R 353; 32 O W N 738; 30 Bom. L R 
837; 55 ML J is 28 LW 251 (P 0). 
_(3) 28 B 66; 5 Bom. L R 689, 

*Page of 55 I. A.—[Bd.] 
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provisions of this section, respondent No. 3 
is entitléd to take advantage of the 
remission by the appellant of part perfor- 
mance of the contract contained in the 
promissory note, which remission is embodied 
in para. 6 of the agreement, although he 
is not a party to that agreement. The 
judgment appealed from is, therefore, 
correct except in one particular. It is 
admitted on behalf of the respondent 
that in accordance with the ordinary practice, 
interest at the current Chettvar rate on the 
amount due on the mortgage should he allow- 
ed to run, not up. to the date of the decree, but 
upto the date of realization. The decree 
will be amended accordingly. Subject to 
this uncontested and minor amendment 
of the decree of the Original Side, the 
appeal fails and is dismissed with costs, 
Advocate’s fee twenty gold mohurs for 
respondents.Nos.1 and 2 jointly and five 
gold mohurs for respondent No 3, 

Roberts, C. J—I agree. As regards 
the position of respondent No. 3, I was 
first inclined to entertain some doubt, 
for reason of the well-known English rule 
that a stranger to a contract cannot sue 
upon it for his benefit, but it now seems 
clear that, by reason of the rule laid 
down in Chunna Mal Ram Nath v. Mool 
Chand Ram Bhagat (2), the conclusion 
reached by my learned brother in respect 
of this respondent is correct and I therefore 
concur in the judgment which he has 


delivered. 
D, Decree amended. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision n pplinakion No. 128 of 
i ] 


August 31, 1938 
Davis, J. C. AND TYABJI, J. 
Musammat RAJI wo KHUDA BAKSH 
AND OTAERS— APPLICANTS 


versus 
ALLAUDIN M. SAMO, MUKHTIARZAR — 
OPPONENT e 

Criminal Procedure Code (Act V of 1898), s. 195 
(1) (b)—Giving of “B” Summary, whether brings offence 
within s 195 (1) (b)— Offence under Penal Code (Act 
XLV of 1860), s. 211 not committed in or in relation 
toany Court—Private person, if can make complaint 
of offence. 

The mere fact that n Magistrate gives a “B” sum- 
mary does not bring the offence in relation to which 
that sumnftary is given within the provisions of 
s, 195 (1) (b), Criminal Procedure Code, for, the giving 
of a “B” summary is merely an administrative and 
not a judicial act, Dharamdas v. Emperor (1), fol- 
lowed. 
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It is not the intention of the Legislature that an 
offence under s. 211, Penal Code, canbe made the 
subject of complaint only by Courts or public officers, 
When an offence under s, 211, Penal Code, is not com- 
mitted in or in relation to any Court, a complaint. of 
such an offence can be made by a private individual. 
Registrar, Higk Court v. Kodangi (2), referred.to. 

Cr. R. Appln from an order,of the Sessions 
Judge, Sukkur, dated March 18, 1938. 

Mr. H. T. R: ymond, for the Applicants. 

Mr. Dharamdas Mulchand, for the 
Opponent, . 

Mr. Partabrat D. Punwani, Advocate- 
General, for the Crown. 

Davis, J. C.—This is an application in 
revision against an order of the Sssions 
Judge of Sukkur whoset uside an order of 
the Subordinate Judge and First Class 
Magistraten Robri, who, in a very long 
judgement, has found that a complaint of an 
offence under s. 211, Indian Penal Code, 
must be made by a Court under the provi- 
sions of s. 195, Criminal Procedure Oode, if 
a Magistrate has given a “B” summary in 
the offence to which the false complaint 
relates. The Magistrate also appears to 
be of the opinion that a complaint of an 
offence under s. 21%, Indian Penal Code, 
cannot be made by a private individual. 

We think tke learned Sessions Judge ig 
perfectly right in setting aside the order of 
the Magistrate which is a very long and 
detailed order and obviously a work of 
much care and thougkt, but we think that 
the learned Magistrate has confused him 
self by overmuch analysis. We have already 
pointed out in a judgment which will be - 
reported in due course, Criminal Appeal 
No. 34 of 1938 Dharamdas v. Emperor (1) 
that the mere fact that a Magistrate gives 
a “B” summary does not bring the offence 
in relation to which that summary is 
given within the provisions of s. 195 (1) (b), 
for the giving of a “B” summary is merely 
an administrative and not a judicial act. 
Really there is nothing more in this case 
than this. But the learned Advccate who 
has appeaied for the applicants in revision, 
supporting the judgment of the Magis- 
trate that cumplaint of the Court is neces- 
sary, has argued that though. an offence 
under s. 211, Indian Penal Oode, may not 
be an offence committed in or in relation 
to a Court, nevertheless if the complaint is 


-to be made, it must be made by a public 


servant referred to in s. 195 (1) (a), Orimi- 
nal Procedure Code, because the whole 
scheme of s. 195, Criminul Procedure Code, 
is to exclude complaints by private indivi- 


(1) AIR 1938 Sind 213; 178 Ind. Oas. 218,11 R§ . 
82; 40 Or. LJ 12. $ . 
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duals in relation to the offences therein nam- 
ed. Section 195?(1) fa), Criminal Procedure 
Code, refers to public officers; s. 195 (1) (b), 
Criminal Procedure Code, refers to Courts. 
Therefore, he argues when the offence is 
an offence, as in this case, under s. 211, 
Indian Penal Code, it can only be thata 
complaint of such offence can be made by 
a Court or by a public officer. But we 
think, this argument has nothing to recom- 
mend it except its ingenuity. If it had 
been the intention of the Legislature to 
say what the learned Advocate says it had 
the intention to say, it could have said so. 
For instance, if it bad been the intention 
that an offence under s. 211, Indian Penal 
Code, could be made the subject of com- 
plaint only by Courts or public officers, 
appropriate words could have been found 
without difficulty by the official’ draftsmen. 
But when we look at s. 195 (b), Criminal 
Procedure Code, we see that there is no 
reference to offences under s. 211, Indian 
Penal Code, generally; but, there is a 
reference only tos. 211, Indian Penal Code 
in particular circumstances, to offences 
under s. 211, Indian Penal Code, ecmmitted 
jn or in relation to any Court, and when 
an offence under s. 211, Indian Penal Code, 
is not committed in or in relation to any 
Court, a complaint of such an offence can 
be made by a private individual. There 
is nothing more in this case than this. 
` The Sessions Judge has in an order 
which is a short order, nevertheless dealt 
adequately with the questicns which are 
material. He has pointed out that cl. (b) 
of sub-s. (1) of s. 195, Criminal Procedure 
Code, is a bar to complaints of offences 
under s. 211, Indian Penal Code, only in 
certain circumstances to which we have 
referred. He has referred to a Full Bench 
judgment of the Madras High Court in 
Registrar, High Court v. Kodangi (2) in 
which, however, the complaint was made by 
a Police Officer. This, we think, makes no 
difference. The Sessions Judge distinguishes 
this case from other cases upon which the 
First Class Magistrate has, in our opinion, 
wrongly*relied. We think, therefore, itis 
clear that the complaint in respect of which 
an Offence under s. 211, Indian Penal Code, 
is alleged, related to anoffence which was not 
committed in orin relation to any procreding 
in any Court; therefore, it was competent 
to a private person who was aggrieved to 
complain of this offence. This is what in 
(2)A IR 1932 Mad. 363; 137 Ind. Oas. 312; (1932) 


Or, Cas. 329; 33 Cr. L JAWI; 55M 611; 62 M L J 425; 
35 L W 481 (F B). f 


this case the complainant has done. There- 
fore, we think the order of ine learned 
Sessions Judge was right, and this is not a 
caso in which we shouid, in any wy, inter- 
fere in revision. The application, therefore, 
is dismissed. 

D. Application dismissed. 





MADRAS HIGH COURT 
Full Bench 
Referred Case No. 1 of 1938 
January 9, 1939 
Leaca, O. J. WADSWORTH AND KRISANA- 
SWAMY AYYANGAR, JJ. 
SAMUEL KOILPILLAI SKINNER— 
PLAINTIFF 


versus 
ARUNACHALAM PANDARAM AND 
OTBERS— DEFENDANTS. 

Stamp Act ‘II of 1899), Sch. I-A; Arts. 30 (a) (i) and 
3) (a) (vilijy— Madras Amendment — Monthly tenancy 
for indefinite term—Article applicable. 

Merely because a document was a monthly tenancy 
within the meaning of s. 106 of the Transfer of Pro- 
perty Act, it does not follow that itis alease for less 
than one year. A lease for less than one year means a 
lesse for some specified period which is less than 
twelve months. 

Where thereforea lease is one for an indefinite term 
and not onefor a term of less than one yetr, the deed 
of lease should be stamped under Art. 30 a) (viii) 
and not under Art. 30 (a) (i) of Sch I-A of the Stamp 
Act asamendedin Madras Amolia v. Ibrahim Ishak, 
In re (1), dissented from. Reference under Stamp Act, 
s. (C1) 2 Inthe matter of Burmah Shell Oil Storage and 
Distributing Company of India, Ltd. (3) and Mangal 
Puri v. Baldeo Puri (4), followed. 

Ref. Case stated under s. 60 of Act IL of 
1899 by the Districts Munsif of Sri- 
vaikuntam in S. C. Suit No. 712 of 1937. 

The Government Pleader, for the Crown. 

Judgment. — This reference arises out 
of a small cause suit filed in the Oourt 
of the District Munsif of Srivaikuntam in 
which the plaintiff seeks to recover Rs. 35 
as arrears of house and shop rent for a 
period of seven months. The terms of the 
tenancy are embodied in a, document which 
is stamped with a stamp of the value of 
twelve anoas, the appropriate amount if 
the decument falls under cl. (a) (îi) of 
Art. 30 of Seh, I-A of the Stamp Act. 

Schedule ILA was added to the Stamp Act‘ 
by tLe Madras Stamp Amendment Act, 
1922. The question is whether it should be 
stamped under the provisions of Art. 30 (a) 
(viii) of the amended Act. Article 30 (a) 
(viii) requires the same duty to be paid ason 
a conveyance for consideration equal to three 
times the amount or value of the average 
annual rent which would be paid or deliver- 
ed for the lst ten years if the lease con- 
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_ tinued so long. If Art. 30 (a) (vitt) applies, 

the appropriate stamp will be Ra. 3 not 
12 annas. The material portion of the 
instrument reads as follows: — 

“As I reside in the scheduled properties (house, 
shop and site) in your possession (as usufauctuary 
mortgages) from to-day agreeing to pay rent at 
Rs. 5 per mensem. I shall pay the said rent of 
Rs. 5 by the 30th ofeach month and obtain your 
receipt. In default of payment as aforesaid, I 
shall pay the arrear of a month's rent with interest 
at 4 pies per rupee per mensem together with the 
next month's rent. Any plea of payment without 
receipt shall not prevail. In case of default of 
even this, you shall evict me from the house at 
your pleasure and let in other persons as tenants. 


Tn our opinion this is clearly a lease for an 
indefinite term and not one for aterm of 
less than one year. The matter has, 
however, been referred to this Court as 
the result of the decision of the Calcutta 
High Court in Amolia v. Ibrahim Ishak, 
In re (1) where it was held that a lease of 
this description is a lease which purports 
to be for a term of less than one year and is 
therefore stampable under the article which 
now corresponds to Art. 30 (a) (i). The 
judgment in the Calentta case is a short 
one and no reason is given for the decision. 
It is directly opposed to the decision of.a 
Fall Bench of this Court in reference under 
Stamp Act, s. (61) (2) where it was held that 
an instrument of much the same nature 
should be stamped under Art. 35 (a) (iv), 
the article corresponding to Art. 30 (a) 
(viii) of the amended Stamp Act. The 
Calcutta decision is also in conflict with two 
decisions of the Allahabad High Oourt: In 

the matter of Burmah Shell Oil Storage and 
` Distributing Company of India, Ltd. (3) and 

in Mangal Puri v. Baldeo Puri (4). In the 
latter case the Gourt considered the Cal- 
cutta decision and gave its reasons for 
disagreeing with it. It was pointed out 
that it did not follow, that because, a docu- 
ment was a monthly tenancy within the 
meaning of s. 106 of the Transfer of Prop- 
erty Act, it was a lease for less than one 
year. A lease? for less than one year 
meant a lease for some specified period 
which was less than twelve months. With 
these observations we are in entire agree- 
ment. Consequently we hold that the 
lease now under consideration was impro- 
perly stamped and should have been 

(1) 46 O 804; 51 Ind. Oas. 221; 230 W N 398; AIR 
1921 Cal. 200. 

(2) 26 M 473, 

(3) 55 A 874; 145 Ind, Cas. 674; 1933) ALJ 749; A 
- I R 1933 All. 735;6 R A145 (F B). 

(4) LL R 1938 All, 481; 175¿Ind. Oae. 313; (1933) A 
L J 324; AI R 1938 All. 304; (1938) RD 495; 10RA 
680; 1938 AL R 409. 
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stamped under Art. 30 (a) (viii) with a 
stame cf the value of Rs. 3. 


ND. Order accordin gly, 





LAHORE HIGH COURT 

Civil Revision Petition No. 701 of 1985- 

July 15, 1937 
Tex Cuanp, Orre. C. J, 
H. G. LUSH—DEFENDANT—PETITIONER , 
versus N 
Lala RAM CHAND MANOHANDA— 
PLAINTITE—REBPONDENT. 

Landlord and tenant—Suit for rent—Certain 
premises taken on lease by defeniant solong as he 
would remain tn town-—Premises vacated without 
cause before expiry of term—~Plaintiff 
protesting—Suit for rent for part 
period of lease, if maintainable. 

The defendant contracted to take certain premises 
on lease. Orjginally the tenancy was for a period of 
three years, but subsequently, at the request of the 
defendant and by consent of parties, the term of 
the lease was extended from three years to “so 
long asthe defendant remained in the town.” The 
defendant, however, vacated the house 
time, without any sufficient reason before the expiry 
of the term, i. e., though he was in the town, inspite 
of the warning given by the plaintiff-landlord that 
he would be liable for the rent so long as he would 
remain in the town. Thereupon the landlord took 
possession of the house and brought a suit for 
recovery of the rent for a part of the unexpired 
period of lease : 

Held, that the suit was 
v. Henderson (2), relied 
Vernon (1), distinguished. - 

O. R. P. from the decree of the Judge, 
Small Cause Court, Lahore, dated July 27, 
1936. 

Mr. Ishwar Das, for the Petitioner. 

Mr. Devi Dyal Kapur, for the Respon» 
dent. 


Order.—The previous history of this 
case is given in my order of remand, dated 
April 15, 1936, in Civil Revision No. 7 of 
1936, and it is not necessary to recapi- 
tulate it here. Briefly, the facts are that 
the plaintiff-respondent is the owner of a 
house in Lahore. The defendant: petitioner 
is an employee of the Burma Shell Com- 
pany and has been posted at Lahore for 
some years. Early in 1931, the defendant 
took on lease the plaintifi's heuse on a 
rent of Rs. 70 per mensem, plus Rs. 3-8-0 
water rate, which also was payable to the 
landlord. Originally the tenancy was for 
a period of three years, commencing from 
February 1, 1931. The plaintiff alleges 
that subsequently, at the request of the 
defendant and by consent of tke parties, the 
term, of the lease was extended from three 
years to “so long as the defendant remained 


landlord 
of unexpired 


Oastier 
Narain v, 


maintainable. 
on, Lackmi 


in Lahore.” The defentiant, however, vacate ° 


after some - 
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ed the house on March 15, 1935, though 
he then was, and still is, posted at Lahore. 
He had paid to the plaintiff rent up to 
March 15, and that for the later half of 
March has been realized from him under a 
decree passsd by the Small Cause Court. 
In May, 1935, thé plaintiff brought this 
suit against the defendant for recovery of 
rent for April and May 1935, alleging that 


the defendant had: vacated the house on ` 


March 15, 1935, without any justification that 
in accordance with the conditions of the 
contract between the parties, the tenancy was 


to subsist so long as the defendant re-. 


mained in -Lahore, and that he was liable 
to pay rent for the period in dispute. The 
defendant pleaded that the tenancy was for 
a period of three years only which expired 
on January 1, 1934. He denied that the 
term of the lease had been modified as 
alleged by the plaintiff, and further averred 
that he had left the house “at the sugges- 
tion of the plaintiff himself.” Lastly, he 
urged that the suit for rent was not main- 
tainable as the plaintiff had taken posses- 
sion of the house as scon as the defendant 
had vacated it. 

The suit was originally dismissed by the 
Judge, Small Cause Oourt, on the legal 
ground that, even if the modification of the 
original term of the tenancy extending its 
duration from three years to the period 
during which “the defendant remained in 
Lahore” was proved, it was bad for uncer- 
tainty. On revision, it was held by this Court 
that this view of the law was incorrect, and 
that a tenancy for the period during which 
the tenant remained in the station where the 
rented premises are situate was valid. The 
‘case was accordingly remanded for re-deci- 
sion on the merits. The Judge, Small Cause 
Court, has held it proved that the parties 
had, by mutual agreement, modified the 
conditions of the tenancy so asto extend 
its duration from a period of three years to 
“so long as the defendant remained in 
Lahore.” He has also held that the defen- 
dant did not vacate the house on March 15, 
1935, “at the suggestion,” or with the 
consent, of the plaintiff. He fcund, on the 
other hard, that the real facts were that 
the defendant wanted a reduction in the 
rent, to which the plaintiff did not agree; 
and the defendant vacated the house in- 
spite of the warning of the plaintiff that 
he was liable to pay rentso long as he 
remained in Lahore. Though the plaintiff 
took possession of the house as soon as it 
-was vacated by the defendant on Marth 15, 
e 1935, this ‘did not, in the opinion of the 
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learned Judge, put an end tothe tenancy 
as the plaintiff had never “assented to the 
surrender of possession by the defendant, 
which could only be made with the con- 
sent of the landlord.” He accordingly 
passed a desree in favour of the 
plaintiff for Rs, 147, being the rent and 
water-rate for two months. 


The defendant has come in revision and 
his Counsel has challenged the findings of 
fact of the Court below, that the term of 
the tenancy had been extended by mutual 
consent of the parties, and that the defen- 
dant did not vacate the house at the 
suggestion, or with the consent, of the 
landlord. After hearing Counsel, I see no 
force in either of these contentions, The 
findings of the Court below are supported 
by oral and documentary evidence, on the 
record and on this evidence, no other con- 
clusion can possibly be drawn. In the 
lower Court it was argued that there was 
a surrender of the tenancy when the defen- 
dant vazated the house and the plaintiff 
took possession of it. This contention was 
overruled by the learned Judge on the 
ground that surrender must be with the 
consent of the landlord or it might be by 
operation of law. In this case no consent 
was proved, and it is quite clearfrom the 
correspondence that the plaintiff was all 
along protesting against the vacation of 
the house by the defendant and was hold- 
ing him responsible for payment of the 
rent. Before me, the learned Counsel for 
the petitioner specifically stated that he 
was not agitating this point again. He 
admitted that if it were found that asa 
matter of fact the term of the tenancy had 
been extended “for the period during which 
the defendant remained in Lahore,” it could 
not be said to have been determined on the 
day the defendant vacated the house and 
the plaintiff took possession of it. 

He argued, however, that on this finding 
the suit for rent did not lie, the only 
remedy open to the plaintiff being to sue 
for damages under s. 73, Contract Act. In 
supporé of this contention, he referred to 
Wondfall’s Law of Landlord and Tenant, 
p. 117, where it is stated, that there are ° 
two remedies available for breach of a 
contract, of lease, either of which, but not 
both, may generally be adopted by the in- 
tended landlord or by the intended tenant, 
as the case may be, viz., (1) am action to 
recover damages for breach, and (2) an 


-action to compel specific performance of the 


contract. The learned Counsel also referred 
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to Lachmi Narain v. Vernon (1) in which 
the same proposition was laid down. This 
ruling, however, and the quotation from 
Woodfall are not applicable to the facts of 
the present case. In the ruling cited, the 
defendant, having agreed to take certain 
premises on lease, had not entered into 
possession aball. In the present case as 
already stated, he had been in actual posses- 
sion for a long time, but had vacated 
without any sufficient reason, before the 
expiry of the term. The rule laid down 
in Woodfall also applies to “intended 
landlord” or “intended tenant”. Moreover, 
in those cases also, one of the alternative 
remedies available is stated to bea suit 
for specific performance of the contract. 

No authority has been cited in support 
of the proposition, that in c.rcumstances 
like those of the present case, a suit for rent 
does not lie. On the other hand in Qastler 
v. Henderson (2), the facts of which are 
very similar to those of the present case, a 
decree for recovery of rent for the unexpired 
period of the leass was passed. After giving 
the case careful consideration, [ am of 
opinion that the decision of the lower Vourt 
is corrects The petition for revision fails 
and is dismissed. Having regard to all 
the circumstances, however, I leave the 
Parties to bear their own costs throughout. 

D. Revision dismissed, 

(1) 137 P R 1908; 1 P WR1907;5P L R 1907. 
RO (1876) 2QBD 5:5; 46 LJ QB 607; 37 LT 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 246 of 1936 
l July 7, 1938 
Biswas AND EDGLEY, JJ. 
Sm. SARASWATI DEBI—OLAIMaNT 
No. 2—APPELLANT 
Versus 
BAHADUR LAL MISSIR—OtLatmant No. 1 
— RESPONDENT 
Practice—Evidence — Witness examined; in part— 
Party putting another witness — Objection by other 
party—Objectton should be dealt with then and there 
—Land acquisition — Simple apportionment case 
should be disposed of within month or two—Calcutta 
Improvement Act (V of 1911), 8. 72—President, if 
Tribunal by itself —Registration Act (XVIeof 1908), 
8. 3d (3) (b)—Presumptiog that person presenting docu- 
ment for registration is major, tf arises. 
On adatefixed for hearing, one of the witnesses of 
a party was examined in part and on the next day 
on which the hearing was resumed that party instead 
of continuing and concluding the examination of the 
first witness put a new witness in the witness-box. 
The other party. objected by an application to such a 
course : 
Held, that this was really not a matter which 
should be allowed to stand over, to be dealt with at 
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the time of delivering judgment but ought to be dis- 
posed of then and there, one way or the other, In 
fact, the Presiding Officer should dispose of the 


- objection raised by claimant before allowing wit- 


ness No. 2 to be iuterposed in the middle of the exa- 
mination of the first. 

In land acquisition proceedings, a simple 
apportionment case ought not to take more than a 
month or two at the latest. If allowed to hang on for 
overa year it neither vonduces to respect for the 
administration of justice, nor fails to give the parties 
a legitimate sense of grievance that they are denied 
an adjudication for their rights for an indefinite 
length of time. 

. The President of the Improvement Tribunal con, 
stituted under 5. 72, Calcutta Improvement Act, is a 
Tribunal by itself. 

Once a document is registered, all that canbe said 
is that at the time the document was presented for 
registration, the executant or the person putting 
foward the document before the Registering Officer 
appeared to him to bea major. Kut this is very 
far short of a siatutory presumption that the person 
executing the document and presenting it for regis- 


. tration was at that time a major and not a minor, 


O. A. from the original decree of the 
President, Calcutta-Improvement Tribunal, 
dated July 21, 1936. 

Messrs. Hiralat Chakravarty, Gurudas 
Mukherjt and Prafulla Kumar Bose, for the 
Appellant. 

Messrs. Gopendra Nath Das and Nirmal 
Chandra Chackerbartty, for the Respond- 
ent, 


Biswas,J.—This is an appeal from a 
decision of the President of the Oalcutta 
Improvement Tribunal in an apportion- 
ment case. The dispute is as regards a 
sum cf Rs. 7,245 in respect of which the 
Land Acquisition Collector had made a 
joint award in favour vf two persons, 
Bahadur Lal Missir, and Sm. Saras- 
wati Debi, widow of one Gouri Sankar 
Missir. The former is described as claim- 
ant No. 1 and the latter as claimant No. 2 in 
these proceedings. The sum was 
awarded as the value of certain atruc: 
tures which stood on premises No, 9-12, 
Kalakar Street, which had been acquired on 
behalf cf the Calcutta Improvement Trust 
in connection with Scheme No. 42, 
Kalakar Street, widening. The learned 
President by his order ditected the 
whole of the compensation tu be paid to 
claimant No.1 on the footing of a mort- 
gage which he had set up. Ilence the 
present appeal by claimant Na 2, It 
appeared wnat before the Land Acquisition 
Collector claimant No. 1 had claimed 
compeusation as owner of the structures 
but befure the Tribunal he changed nis ` 
case and based his claim on a mortgage 
executed in his favour by Uouri Sankar. 
There was some argument before the 
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learned President as to whether on a 
reference made by the Oollector under 
B. 30, Land Acquisition Act, a party could 
be allowed to change his case in this 
way. That argument was renewed here on 
behalf of the appellant, and it was contend- 
ed that on the hearing of such a reference, 
the Qourt, which is the Tribunal in this 
case, is restricied to a consideration of 
the specific claims which might have been 
put forward by the parties before the 
Gollector. It was pointed out that s. 30 
contemplates a ‘dispute’ arising before the 
Collector, and a decision of ‘such dispute’ 
by the Court, not a new dispute raised 
before the Court for the first time. We 
are not quite satisfied as to the cogency 
of this argument, which was sought to be 
supported by reference to certain decisions 
of this Court, ircluding the case in 
Abu Bakar v. Peary Mohan (1), and the case 
in Prabal Chandra y. Peary Mohun (2), 
These decisions, however, do not touch the 
point, but it is not necessary for us to 
express any definite opinion on the ques- 
tion, having regard to the conclusions we 
have arrived at on the merits of the case. 

The mortgage set up by claimant No, 1 
is attacked by the appellant before us on 
a Variety of grounds; but the most substan» 
tial one—and it isa ground which, if sub- 
tantiated, is sufficient to dispose of the 
case—is that at the date the mortgage is 
alleged to have been executed by Gouri 
Sankar, husband of claimant No. 2, he was 
a minor. There was a specific issue raised 
on this question. The learned President 
says that as the mortgage was a registered 
document, there was a presumption that at 
the time Gouri Sankar had executed it, he 
was a major and nota minor. The learned 
President does not advance any reasons or 
cite any authority in support of this dic- 
tum, but the learned Advocate for the 
respondent referred us to the provision of 
8.35 (3), cl. (b), Registration Act. That 
section merely provides that the Register- 
ing Officer shall refuse to Regisler a 
document, if any perscn by whom the 
document purports to be executed appears 
to the Registering Officer to be a minor, 
an idiot or a lunatic, At best therefore 
all that can be said is that at the time 
the document was presented for registra- 
tion, the executant or the person who put 
forward the document before the Register- 
ing Officer appeared to him to be a major. 
This is very far short of a statutory 

(1) 34 C451. . 

(2) 12 0 W N 987, 
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presumption such asthe learned President 
seems to postulate. We do not think, how- 
ever, that it would make any difference in 
the present case as to whether the learned 
President was or was not right in the view 
he took as regards any such presumption 
arising in favour of the mortgagee from the 
fact of registration, because it is conced- 
ed by the learned Advocate on behalf of 
claimant No. 2 that the burden of proving 
the minority of Gouri Sankar lay on his 
client. 

It is necessary, therefore, to examine how 
the matter standson the case made out 
in this behalf by Saraswati. Gouri Sankar 
was the son of one Santa Lal Missir, and 
admittedly he hada younger brother named 
Lachmi, Narayan who has been actually 
examined as a witness in this case on 
behalf of claimant No. 1. According to 
the evidence of claimant No. 1, Lachmi 
Narayan was younger than Gouri Sankar by 
13 or 14 years. The appellant produced two 
certified copies obtainedtfrom the Corpora- 
tion of Calcutta of extracts from the Birth 
Register maintained by the Corporation 
relating tothe birth of two male issues of 
one Santalal. These are Exs. D and E, 
printed at pp. 1-5 (b) of part 2 of the paper- 
book. It is not disputed by the respondent 
that Santalal referred to in these two 
extracts is the father of Gouri Sankar and 
Lachmi Narayan. The dates of birth shown 
in these two exhibits are May 26, 1903, and 
March 24,1917, respectively. If therefore 
any of these birth certificates can be con- 
nected -with Gouri Sankar, his age will be 
definitely established at once, and it would 
not be necessary to go into the oral testi- 
mony on the point which from the 
nature of things cannot be regarded as 
equally satisfactory. The point arising 
out of these birth certificates reduces itself 
shortly to this as to whether Santalal had 
only two sons. If he had two sons, then 
these two birth certificates must refer to 
these two sons, namely Gouri Sankar and 
Lachmi Narayan. Mr. Da’ on behalf of 
claimant No.1 has strenuously contended, 
and that is also the view which found 
favour “with the learned President, that 
there is no evidence on the record to show 
that Santalal had not more than two sons. 

Now, the position regarding this matter 
is this: Saraswati filed a statement of claim 
before the President, and in para. 2 of that 
statemeat which was filed on September 
10, 1935, she categorically stated that 
Musammat Lali Bibi was the mother of 
Gouri Sankar, and that Lachmj Narayan 
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was the only other issue and the younger 
son of the aforesaid Lali Bibi. That state- 
ment was made not with reference to the 
question of minority of any of the sons 
but in the course of recital of the circum- 
stances under which the structures in dispute 
devolved on Gouri Sankar. Olaimant No.1, 
Bahadur Lal Miesir, subsequently filed his 
statement of claim, or written statement, 
asit is called. That statement opens by 
saying that “save and except what is 
expressly admitted herein, this claimant 
denies all the allegations made by claimant 
No. 2 and puts her to the strict proof 
thereof”. It seems to be fairly obvious on 
a plain reading of this that this statement 
was with reference to the averments in the 
statement of claim filed by Saraswati on 
September 10, 1935, and it contained no 
denial of the facts set out in para. 2 there- 
of. Mr. Das referred us to the order sheet 
to show that there is nothing to indicate 
that a copy of Saraswati’s statement was 
supplied to Bahadur Lalor that Bahadur 
Lal was called upon to traverse the allega- 
tions made in Saraswati's statement. That 
may be so. . Allthe same, the way Badadur 
Lal puts the matter in his own statement 
suggests that he took it upon himself to 
reply to the allegations contained in the 
statement of Saraswati. It is worth 
while pointing out in this connection what 
the learned President himself says in this 
case in Order No. 15, dated December 
18, 1935, at pp. 3 and 4 of the paper-book, 
where he applies the ordinary rules of 
pleading to impute to claimant No. 2 an 
admission regarding the mortgage from the 
absence of any denial in her written state- 
ment of theallegations made by the other 
claimant concerning the same. 

Apart from that, even if there was no 
obligation on the part of Bahadur Lal to 
specifically traverse the allegations nade by 
Saraswati, there can be no doubt that in 
course of the trial, Bahadur Lal came to be 
aware of the state of facts set 
out by Saraswatiin her statement. If that 
beso, it should have been realized at the 
moment the birth certificates were put in 
how important it was for claimant No. 1 to 
prove, if he could, that Santalal had really 
more than twosons. No attempt, however, 
appears to have been made on his behalf to 
offer such evidence or to ask for an 
opportunity ‘to do so. Mr. Das complains 
that thes birth certificates were putin ata 
very late stage, almost when the case was 
closed. The order recorded under date 
Jutie 22, 1936, shows no doubt that the two 
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birth certificates were put in after the 
witnesses on behalf of claimant No. 2 had 
been examined. The case, however, was not 
clcsed on thas date, but it stocd adjourned 
toJune 24, on which date it was resumed 
and it appears that claimant No. 1 actually 
putin new documentary evidence on his own 
behalf on that date. It was thereafter that 
the case was closed. But between June 22 
and 24, there wus ample time and 
opportunity to claimant No. |, if he so 
desired or was so advised, to be ready with 
evidence for the purpose of rebutting the 
evidence of the two birth certificates. Even 
if he was not ready with such evidence, it 
was open to him to apply to the Court to 


give him time to produce further evidence. 


if he wanted to. Bahadur Lal did nothing 
of the kind. Thatshows to our mind taking 
all the facts and circumstances appearing 
on the recérd as it stands, that he was not 
in a position to counter the effect of the 
birth certificates. Mr. Das has asked that 
an cpportunity should be given to his client 
now to adduce evidence, if he can, to show 
that Santalal had more than two sons and 
that none of the birth certificates might 
refer to Gouri Sankar at all. He did not 
say that Bahadur Lal had any such evi- 
dence in his possession, and we do not think 
we should be justified in acceding to his 
Prayer. Mr. Das has referred us to the 
other evidence on record, oral and docu- 
mentary: for the purpose of. showing that 
Gouri Sankar was really a major at the time 
of the mortgage. It is not, however, neces- 
sary to go into this at all, because if the 
birth certificates are accepted, that in our 
opinion concludes the matter. 

In our opinion the birth certificates pro- 
duced refer to the two sons of Santalal, 
Gouri Sankarand Lachmi Narayan. Taking 
the date in the earlier certificate, May 
26, 1903, and taking it to refer to Gouri 
Sankar, it follows accordingly that on the 
date the mortgage was executed, -namely on 
March. 12, 1921, Gouri Sankar was a 
minor. In that view, the mortgage must be 
held to be a void transaction, and the 
claim put forward on the basis of the mort- 
gage on behalfof Bahadur Lal must conse- 
quently fail. Inthe view we have taken, 
we.do not think it necessary to go into the 
other questions raised in the judgment of 
the learned President. We accordingly 
set aside his judgment and direct that 
in lieu of the order made, there will’ be 


an order for psyment of the whole of 
the Compensation tothe appellant, Saras- 
Wati. e en 
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Before we part with the case, we deem 
it necessary to refer to the very unsatis- 
factory state of things which the order 
sheet in the case discloses regarding the 
conduct of the trial. This was a simple 
apportionment case, and should not have 
detained either the Oourtor the parties for 
the length of time it was actually allowed 
to drag on. The case started on July 12, 
1935 when notices were ordered to be 
igsued to the parties. A written statement 
was filed by one of the parties on Septem- 
ber 10, 1935, and another on the 24th of that 
month. A number of adjournmenis then 
followed for “want of time” as recorded 
in the order sheet. The question of settle- 
ment of issues was finally taken up on 
December 17, 1235. This led to a prolonged 
argument, and in the result, a further writ- 
ten statement was called for from claimant 
No, 2. This was followed by anothér hearing 
for the purpose of formally settling the 
issues, including the issues which arose 
upon the further written statement. The 
issues were finally settled on February 
12, 1936, and the case was actually taken 
up on that day. Infact, one witness was 
examined in parton behalf of claimant 
No. 1 on February 12. For certain 
reasons which do not appear to be suffi- 
ciently explained, the hearing was sus- 
pended for a month and a half thereafter. 
Tt was actually resumed on March 31, 
1936. On that date, however, instead of 
continuing and concluding the examination 
of witness No, lon bshalf of the claimant, 
a new witness was allowed to be put into 
the witness-box. This was done, in spite 
of opposition on behalf of claimant No. 2 
who in fact putin a petition recording her 
objections. ‘lothat there was a counter- 
petition filed on behalf of claimant No. 1. 
The matter was not, however, decided by 
the learned President atthe time, but he 
simply recorded an order that both the 
Petitions should be kept cn the record to 
be dealt with at the time of delivering judg- 
ment. At thetime of delivering the judg- 
ment, however, this appears to have been 
wholly overlooked. This was really not a 
matter which should have been allowed to 
stand over, but ought to have been dispos- 
ed of then and there one way or the other. 
In fact, the learned President should have 
disposed of the objection raised by claimant 
No. 2 before allowing witness No.2 to be 
interposed in the middle of the examination 
of the first. It may be said that the learned 
President actually did so, but then we*do 

* aot know the reasons, which led him to 
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adopt this unusual course. Be that asit 
may, quite apart from this irregularity, . 
adjouraments still continued to bə a 
regular feature of the proceedings as 


before. Although wilness No. 2 was 
examined on March 31, 1934, as stated, 
the further hearing of the case was not 
actually taken up until May 8] next. 


In the meantime, the parties must have 
been attending every day the case had 
been appearing in the list. Even after 
May 8, the hearing did not proceed from 
day to day. The order sheet shows that 
there were again a number of adjourn- 
ments on the same ground as before, 
“want of time’. The hearing was finally 
resumed on June 20, 1936, and then it was 
concluded on the 25th of that month 
when judgment was reserved. And then 
judgment was not delivered till about a 
month afterwards, i. e. July 21, 1936. 

The position, therefore, is that a simple 
apportionment case which started on July 
12, 1935, was not disposed of till July 21, 
1936. A matter which ought not to have 
taken more than amonth ortwo at the 
latest, to dispose of, was allowe! to hang on 
for over a year, and even after the hearing. 
commenced, it was adjourned any number ` 
of times. Wedonot consider this to be at 
all a satisfactory state of affairs. It neither 
conduces to respect for the administration 
of justice, nor fails to give the parties a 
legitimate sense of grievance that they 
are denied an adjudication for their rights 
for an indefinite length of time. Possibly 
as the Tribunal has got to do valuation cases 
mostly, apportionment cies cannot be 
taken up from day today, but certainly 
the learned President might arrange to 
expedite the hearing of such cases and 
avoid unnecessary adjournments as far as 
he can. Itis not desirable to take up a 
number of cases on a particular day for 
final hearing, dealing with each only piece- 
meal and thea allowing it to spread itself 
over a period of several woeks or months, 
with any number of adjournments 40 inter- 
rupt the proceedings. It would certainly 
be a better practice to try and tinish a case, 
and then take up a new one. The President 
of the Improvement Tribunal is a Tribunal 
by itself. Ifin any case a mofussil Court 
exhibited such laxity, it would have merit- 
ed severe comment from this Court, but 
we certainly think such slackness ought 
not to be tolerated in the Tribunale either. . 
If itis possible to put matters on a more 
satifactory -basis by means of rules under 
the Calcutta Improvement Act, this should 
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be done, and we desire that a copy of 


our remarks may be forwarded to the Local . 


Government for necessary action, 

The appeal is allowed with costs. We 
assess the hearing fee at 5 gold mohurs. 
There will be an order in terms of 
O. XXXIII, r. 10, Civil Precedure Code, in 
favour of the Government for payment 
of court-fees by claimant No. 2 who will be 
entitled to recover the same from the 
respondent. The order for payment we 
have madeinthis case should not be 
construed tomean that the President is 
debarred from considering wkether the 
matter should be dealt with under s. 31, 
Land Acquisition Act. 

Edgley, J.—I agree. 

De Appeal allowed. 


ee 


ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 1115 of 1935 
November 30, 1938 
BENNET AND VERMA, JJ. 

GOSW AMI BISHAMBHAR LAL— 
PLAINTIFF—APPELLANT 
YETSUS 
GOSWAMI BRIJ RATAN LAL ANp orurrs 
—-DEFENDANTS— RESPONDENTS 
Civil Procedure, Code (Act V of 1908), s. 11—M, 
plaintiff's grandfather in possession of property as 
manager of joint famtly—Suit by defendant for 
possession against M—M, not setting up title and 
Pi aga raa by plaintif member of M's 
amily, for declaration that decree wa indi 
on him—Suit held barred by s. 11. ea ee 
Oertain property was in possession of M., the 
grandfather of the plaintiff, along with other mem- 
bers of the joint family. Defendant brought a suit 
for possession of the property against M in his 
capacity as a manager cf the family. M failed in 
the suit to put forward the title and right in the 
property which belonged to all the members of the 
family and the defendant's suit was decreed. 
Plaintiff who was the member of the same family, 
brought a suit subsequently, for a declaration that 
the decree for possession passed in favour of the 
defendant was not binding on the plaintiff as M 
had not put forward title in the former suit and 
thus failed to prgtect the rights of other members 

of the family including the plaintiff ; 

Held, that the right which vested in Mand the 
other members of his family was a matter which 
might and ought to have been made a gfound of 
defence in the former suit, and must, therefore, be 
deemed to have been a’matter directly and substan- 
tially in issue in that suit within the meaning of 
Expl. 1V to s. 11 of the Civil Procedure Code, and 
further as M must be taken to have beeu litigating 
in the former litigation bona fide in respect of the 
title to property as a manager of the family, 
plaintif who was the member of that family 
must be deefned to be claiming under M, The piaint- 
iff's suit based on same rights which M possessed 


was, therefore, barred by s. 11, Oivil Procedure 
Qode. 
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8. U. A. from a decision of the Additional 
Sub-Judge, Muttra, dated February 26, 
1935. 

Mr. N. P. Asthana, for the Appellant. 

Mr. Gopi Nath Kunzru, for the Respond- 
ents. 

Verma, J.—The appellant was the plaint- 
iff in the suit which has been dismissed by 
both the Courts below on the ground that 
it is barred by the rule of res judicata. The 
suit was in respect of a house and the alles 
gation of the plaintiff briefly was that the 
house had been mortgaged with possession 
to one Radha Govind in the year 1846 and 
that he rights of the mortgagee now vested 
in the plaintiff -and..defendants Nos. 4 to 7. 
Defendant No. 4 is the father of the plaintiff- 
appellant and defendants Nos. 5 to 7 are his 
cousins and are members of the jcint Hindu 
family to which the plaintiff and his father 
belonged.” It was further alleged on behalf 
of the plaintiff that in the year 1921 a suit, 
being Suit No. 115 of 1921, had been 
brought by defendant No. 1, Goswami 
Bisheshar Lal, against a number of persons 
among whom was Madhusudan Lal, grand- 
father of the plaintiff, claiming, among other 
reliefs, pcssession over the house in ques- 
tion on the ground that the defendants of 
that suit were not entitled to its possession 
and that the plaintiff of that suit, Goswami 
Bisheshar Lal alone was entitled to that 
house as the sole reversioner to the estate 
of the husband of one Musammat Bulsa 
Manji. In that suit, the plaintiff alleged, 
Madhusudan Lalji did not set up his title to 
the house under the mortgage deed of 1846 
either through ignorance or through gross 
negligence and that Madhusudan Lal hav- 
ing failed to protect the rights of the plaint- 
iff and the other members of the family in 
that litigation, the decree which was even- 
tually passed in favour of Goswami Bishe- 
shar Lal in that suit for possession over this 
house was not binding on the plaintiff. It 
was further alleged on behalf of the plaint- 
iff that the right to redeem the mortgage 
of 1846 had now been extinguished by 
lapse of time. On these allegations the 
plaintiff filed the suit fora declaration that 
the decree in Suit No. 115 of 1921 was not 
binding on him and that therefore defend- 
ants Nos. 1 to 3 (defendants Nos. 2 and 3 
being transferees from defendant No. 1) 
were not entitled to obtain possession over 
the house in execution of the decree in Suit 
No. 115 of 1921. A relief for possession was 
subsequeutly added as defendants Nos. 1 
to 3 obtained poesession over, the house 
after the plaint had been filed, , - 
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The only defenée with which we are con- 
cerned is the one based on s. 11, Givil 
Procedure Code. It was pleaded on behalf 
cf defendants No. 1 to 3 that the right 
which vested in Madhusudan Lal and the 
other members of bis family under the 
mortgage deed of 1846 was a matter which 
might and ought to have been made a 
ground of defence in the former suit; name- 
ly Suit No. 115 of 1921 and should be 
dgemed to have been a matter directly and 
substantially in issue in that suit: within 
the ‘meaning of Expl. 4 to s. 11 of the 
Code. It is this defence which has found 
favour with the Courts below. The trial 
Oourt relied on Expl. 6 as well for reasons 
to be presently stated.- The judgment of 
the lower Appellate Oourt is not a very 
satisfactory one and we have had to go 
through the entire record in order, to ascer- 
tain the correct facts for ourselves. It 
appears that the house in question fcrmed 
part of the estate of Sadhu Lal who was 
the husband of Musammat Hulsa Manji, 
Apart from this house, Sadhu Lal was also 
entitled to certain rights to perform the 
seva and puja (service and worship) ina 
certain tempie and to appropriate the 
offerings for certain periods in the year. On 
Sadhu Lal's death, Musammat Hulsa Manji 
came into possession of- his estate which 
included the rights of seva and puja and the 
house in dispute as mentioned above. The 
Suit No. 115 of 1921 was brought by 
defendant No. 1, Goswami Bisheshar Lal, in 
respect of the estate of Sadhu Lal. He 
impleaded 35 Gcswamis as defendants and 
the trial Court in its judgment in the case 
before us observes that it was common 
ground that : 

“the Suit No. 115 of 1921 had been instituted 
against 35 persone as representing the 35 families 
and only the managers of the families were 
impleaded as defendants and each manager repre- 
sented the family to which he belonged.” 

The case of Bisheshar Lal in that suit 
was thatthe parties to that suit were the 
descendants of one Goswami Damodar Dasji 
and that among the descendants of Goswami 
Damodar Dasji, there was a custom of 
exclusion of daughters, daughter's sons and 
bandhus. The defence put forward by 
Madhusudan Lalji, the grandfather of the 
appellant, along with other defendants in 
that suit, was that the plaintiff was not 
entitied to the exclusive rights which he 
claimed because there was a custom by 
which’the parties were bound to the effect 
that whenever any person died without 
leaving male igsue or a widow, the rights of 
beva and puja that he enjoyed, and his 
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other estate devolved ‘upon his male rela- 
tions directly descended from the common 
ancestor like the members of a joint Hindu 
family.” It was further pleaded that no 
regard was paid to nearness or remoteness 
in degree. It was held in that case that the 
custom set up by the defendants had been 
established so far as the right to seva and 
puja at the temple was concerned, and 
Bisheshar Lal's suit was dismissed so far 
as it related to the rights of seva and puja 
claimed by him. It was, however, held that 
the defendant's case was not established in 
respect of the succession to the house in 
question and Bisheshar Lal’s suit for exclu- 
sive possession over it was decreed. 

On the facts stated above, it was held by 
the trial Court in the present suit that 
Madhusudan Lalji, the grandfather of the 
appellant, had been impleaded in the former 
suit of 1921 as the manager of the joint 
family to which the plaintiffs, the pro 
forma. defendants Nos. 4 to 7, belonged, It 
may also be pointed out that Radha Govind, 
the mortgagee cf 1846, was a brother of the 
grandfather of Madhusudan Lal. The mort- 
gagee rights under that mortgage in the 
hands of Madhusudan Lal were therefore 
ancestral property. Thus the position in the 
suit of 1921 was that Madhusudan Lal was 
in possession over certain ancestral prop- 
erty in respect of which he was sued as 
the head and manager of his family and he 
failed to put forward the title which 
belonged to him and to the joint family of 
which he wasthe manager and by virtue 
of which he, along with the other members 
of his family, was in possession of the prop- 
erty in question. In these circumstances, 
it was held by the trial Oourt that Expl. 4 
to s. 1l applied. It was further held by 
that Court that Madhusudan Lal must be 
taken to have been litigating in the former 
litigation bona fide in respect of the title to 
this house which vested in him along with 
the cther members of the family and that 
therefore all the other members of the 
family interested in that right along with 
him must, for the purposes of s. 11, be 
deemed te claim under Madhusudan Lal. 
In our judgment this decigion of the trial 
Court was correct and the decree of the 
lower Appellate Court affirming the decree 
of the trial Court must be upheld. 

It has been urged before us by the leara- 
ed Counsel for the plaintifi-appellant that 
the title under which the appellant 4s now 
litigating is not the same as the title under 
which Madhusudan Lal was litigating when 
he was defending Bisheshar Lal’s Suit . 


660: 
No. 115 of 1921. This argument is based on 
the unsatisfactory account that the lower 
Appellate Court has given in its judgment 
of the nature of the defence raised by 
Madhusudan Lal in the suit of 1921. As we 
have shown above, Madhusudan Lal had 
been impleaded in that suit as the manager 
of his joint family, and in that capacity, re- 
presented the appellant before us and the 
other members of the family. The wort- 
gage rights by virtue of which Madhusudan 
Lal and the other members of the family 
were in possession constituled ancestral 
property. {tis those very mortgagee rights 
which form the basis of the present claim 
of the appellant. ‘There is, therefore, no 
force in the vontention that the title under 
which the appellant is now litigating is 
different from the title under which Madhu- 
sudan Lal was litigating in defending the 
suit of 1921. For ithe reasons given above, 
we dismiss this appeal-with costs. 

Se Appeal dismissed. 





CALCUTTA HIGH COURT 
Suit No. 1669 of 1937 
November 11, 1938 
MONAIR, J. 
JOGENDRA NATH CHAKRAVARTI 
— PLAINTIFE 
versus 
NEW BENGAL BANK, Lro.—Derenvant 

Banker and customer—Liability— Banker bound to 
honour hig customer's cheque, failing to do so— 
Whether liable in damages—Special damage, if 
proved, whether can be taken in account —Customer, 
trader—Court, if can award substantial damages in 
absence of proof of special damage. 

Where the banker, being bound to honour his 
customer’s cheque, has.failed todo so, he will be 
liable in damages, If special damage naturally 
ensuing from the dishonour is proved, it will be 
properly taken into account in assessing the amount 
of the damages. If the customer be a trader, the 
Court may properly award substantial damages, 
in the absence of the proof of special damage. In 
other cases the custcmer will be entitled to such 
damages as will geasonably compensate him for the 
injury which, from the nature of the case, he has 
sustaznocd, All loss flowing naturally from the 
dishonour of a cheque may be taken into account in 
estimating the damages. |p 66l, col. 2j ə 

Messrs. P.N. Uhalterjee and A. K. Bhat- 
tacharjee, for the Plaintiff. 

Dr. Sudhis Roy and Mr. N. Sanyal, for 
the Defendant (Bank). | l 

Judgment.—1his ıs a suit by the plaint- 
iff against the defendant Bank for failure 
to honoar 4 cheques drawn by him upon 
the Bank although his account was in 
funds, ‘he defendant Bank repudiates lia 
puity alleging an arrangement between the 


ere ei 


JOQENDRA Nata GuaKRavaRTI v. NEW BENGAL BANK, Lip. 


(GAL) 18010 


Bank and the plaintiff amongst other credi- 
torg that they would not draw cheques 
other than of an urgent and personal nature 
during the period of linancial stress which 
the Bank was experieacing. The cheques 
dishonoured are alleged to nave besn drawn 
in breach of this agreement. Tha plaintiff 
assesses his damages in his plaiat at 
Rs, 8,000. Tne only particulars he gives are 
“Re. 5,000 general damages, and Rs. 3,000 
special damages.” It appears now that the 
Rs. 3,000 special damages are claimed owing 
to the [css of gratuity which the plaintitt 
was expecting irom one Mrs. Minnie Lall, 
who is the widow of a-wel'-known gamin- 
dar in Bihar, and who was formerly his 
employee. The questions for decision re- 
solve themselvesinfo two; (1) was there 
the agreement alleged by the Bank ? If so, 
the Bank are absolved from liability; (2) 
Tne second point for decision is, supposing 
that agreement is not established, is the- 
plaintiff entitled to damages? The issues 


framed are as follows : 

“(1) Was there any agreement as mentioned in 
para 2of the written statement and in the parti- 
culars contained in the letter, dated January 4, 
193, from J. M. Chodhury to 5. N, Sen ? 

(2) Did the plaintiff draw the three cheques 
Nos. Co 74803, Co 08244, and Co. 74804 contrary to 
such arrangement ? 

(3) Was the cheque 74802 dated July 21, 1937; 
and drawn in favour of Mr. Hayes ever presented 
for payment to the defendant Bank ? 

(4) Has the plaintiff suffered any loss or damage ? 

(5) Isthe plaintiff entitled tothe damages given 
in the particulars ; are they remote or excessive ? , 

(6) To what relief, if any, isthe plaintiff entitled ?” 


1 will deal firs, with the agreement which 
has been setup by the defendant Bank. 
(His Lordship then discussed the evidence 
and proceeded). I hold that there was no 
agreement on July 1d or 16, such as has 
been alleged by the defendant Bank, and 
that there wus no agreement as alleged at 
any time when these cheques were dis- 
honoured. ‘he first two issues must, there- 
fore, be answered in favour of the plaintiff, 


With regard to the third iesue, this refers. 
to a cheque for Rs. 135 which was drawn 
in favour of a Mr. Hayes, the manager of 
the Grand Hotel at Rancni. Tne Grand 
Hotelat Ranchi is the property of Mrs. 
Minnie Lall. ‘I'he plaintiit was Mrs. Minnie 
Lail's agent and constituted attorney, and he 
had received from Mrs. Lall before she 
went to England about kis. 1,000 or Rs, 1,200 
to be usedin the interests of Mrs. Lall, 
and apparently for the most part for repair- 
ing the Grand Hotel at Ranchi. The cheque 
for Rs, 135 was for the purpose of paying 
the taxes to the Ranchi 


Municipality, Mr,» ` 


. 


sa 
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Hares has not been called, but the plaint- 
if has purported to give evidence as to 
various statements made to him by Mr. 
Hayes. These statements, of course, are 
nok evidence. It appears that the cheque 
for Rs. 135 was sent to the Bank of India, 
Ltd., for collection and was returned with 
the statement “no means of collection.” It 
is quite clear that this cheque was never 
presented tothe bank and therefore was 
not dishonoured and no canse of action lies 
with regard toit. Issue No.3 ig answered 
im the negative. 

The other tnree cheques were all drawn 
in favour of a Mr.. K. P. Dutt. who is a 
contractor at Ranchi. Mrs. Minnie Lall 
left for England in Time 1937 and ahe gave 
the plaintiff Rs 1,100 or ‘Rs. 1,200 for the 
purpose of getting the Grand Hotel put into 
proper repair prior to the rngh which 
would be expected during the puja holi- 
days in the following October. The special 
damage which has been claimed is in 
regard to a sum of Rs. 3,000 which Mrs, 
Minnie Lall had promised to pay to the 
plaintiff as a reward for bis services on her 
behalf during the litigation which ensued 
on her husband’s death. The plaint was 
filed on August 26, 1937, and although the 
Rs. 2.000 was claimed as spesial damage, 
no-particulars were given. The solicitor for 
the defendant Bank wrote some time in 
December asking for particulars, but still 
no particulars were furnished. The writ- 
ten statement was filed on December 7. In 
para. 4 the defendant states that ‘no spe- 
cial damage has been suffered and no 
particulars of special damage have been 
given.” In May 1938 the plaintiff applied 
for leave to amend his plaint by giving 
particulars of the special damage which he 
had sustained. He sets out the fact that 
he was general managerof Mrs Minnie 
Lall and that the cheques were dravn for 
payment of repairs to her property and for 
taxes in regard to her property, and alleges 
that the dishonour of the cheques was the 
reason for Mrs. Minnie Lall refus'ng to 
pay him the Rs, 3,000 which she had pro- 
mised. Now, as far back as September 6, 
1937, Mrs. Minnie Lall wrote a letter to 
the plaintiff in which she complains about 
the dishonour of the cheques and of the 
“muddle” with regard to her affairs. She 
was particularly annoyed that the repairs 
to the Hotel would not be completed by 
the.puja holidays and that she would suffer 
considerable Icss on that account. She then 
savs : . 

“ “Please understand I wik not pay you the Rs, 3,090 
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which I was pleased to offer you asa reward for 
yaur good services in connection with the litigation 
in the High Oourt.” 


So, as early as September, 1937, there 
was a statement by Mrs. Minnie Lall that 
she was not going to pay the Rs. 3,000. 
Mrs. Lall returned to India in December 
1937, but she did not dismiss the plaintiff 
until April 1938 and it is difficult not to 
draw the conclusion that the plaintiff only 
gave particulars of his special damage after 
he had been dismissed and possibly after 
he had had an interview with Mrs. Minnie 
Lall. Her evidence is that he was ill on 
her return and that she als> has been ill, 
and that she really does not know what has 
happened. Ifthatis a fact, it is curious 
that she should have waited solong before 
she dispensed with the plaintiff's services, 
and then even without knowing how far he 
was to blame for what had happened. She 
has, however, given evidence in which, 
although she stressed tha fact that she was 
annoyed by the dishonour of these cheques, 
she has also stated that there are many 
other matters which sbe found unsatis- 
factory in the actions of the plaintiff. From 
Mrs. Lall's letter of September 6, 1937, it 
is clear that she was very annoyed at the 
{ime and that she was definitely saying 
that she would revoke the promise to pav 
the Rs. 3,000. (His Lordship then discussed 
the evidence and proceeded). It appears to 
me tbat Mrs Minnie Lall is amply war- 
ranted in refusing to give the plaintiff the 
gift that she had promised him, if he is 
unable to give her a better account than 
he is able to give the Court of tha way in 
which he has dealt with her funds. Again 
the plaintiff was asked: “Therefore having 
paid Mr. K. P. Dutt, there was no occasion 
for the repairs being stopped” and he 
replied “that is so.” In evidence the plainiiff 
has stated that be is not a trader. and this 
has an important bearing on the damages 
to which he might become entitled. The 
liability of a banker has bgen set down 
clearly in Hart's Law of Banking, Edn.4, 
Vol 1, p. 443. The learned auther says : 

“Wherathe banker, being bound to honour his 
customer's cheque, has failed to do so, he will be 
liable in damages. If spe@ial damage naturally 
ensuing from the dishonour is proved, it will be 
properly taken into account in assessing the amount 
ofthe damages. If the customer be a trader, the 
jury may properly award substantial damages, in 
the sbeence of the proof of special damage. In other 
cases the customer will be entitled to such damages 
as will reasonably compensate him forethe injury 
which, from the nature of the case, he has sustained. 
All loss flowing naturally from the dishonour of a 
cheque may be taken into account inestimating the 
damages.” 
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‘On bebalf of the bank Dr. Roy has 
argued that the loss of the Rs. 3.000 bonus 
from Mrs. Minnie Lall is not a loss flow- 
ing naturally from the dishonour of the 
cheque. It is very difficult for me to say 
what really operated in the mind of Mrs. 
Minnie [Lall when she refused the Ra. 3,009 
to the plaintiff. But, it is clear both from 
her evidence and from her letter of Sep: 
tember 6, that she wag definitely upset at 
the dishcnour of the plaintiff's cheques 
which she thcught reflected on her own 
credit. But her irritation appears to me to 
be mere with the plaintiff for having put 
the money intoa bank with whose finan- 
cial stability he was not satisfied, and 
where the plaintiffand through him Mrs. 
Minnie Lall might be subject to the resulis 
of having their cheques dishonoured Tt is 
further noticeable that the plaintiff, although 
he was dealing with somebody else’s money, 
put that mcney intethis defendant bank in 
order that some distant relative of his might 
draw scme sort of commission from the 
bank for introducing a new constituent 
Such a method of dealing with funds which 
he holds more or less in trust is distinctly 
reprehensible. 

Mrs. Minnie Lall complains of the lcss 
which she has suffered owing to the repairs 
not being completed. There is no evidence 
which shows that the dishcnour of these 
cheques was responsible for the non-comple- 
tion of the repairs. The damage assessed 
by the contractor Mr. K. P. Dutt for failure 
to get his money, he assessed at Rs. 10. I 
cannot limit the plaintiff's damage to a 
similar sum, The plaintiff has und-:ubted- 
ly suffered damage, though it is difficult, 
as I have already observed, to say how 
far his loss of this Rs. 3,000 is due to the 
dishonour of the cheques. It certainly is a 
contributory factor, which must be taken 
into consideration. The plaintiff is also a 
person who is well known in the Ranchi 
District inasmuch as he kas been manager 
for this wealthy lady for over 12 years. I 
hold on Issue No. 5 that heis not entitled 
tothe damages he claims which, in my 
opinion, are excessive, but I constder that 
his credit and rgputation were damaged 
by the dishonour of his cheques, and I assess 
that damage at Rs. 500. There will be a 
decree for that amount with costs. The 
costs of the application for amendment of 
May 11, 1938, must be paid by the plaintiff. 

e 


S Suit decreed. 
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ALLAHABAD HIGH COURT 
Bxecution First Appeal No. 396 of 1936 
September Lë, 1933 

MULLA J. 
Musammat CHAMPA DEVI— 
APPELLANT 
versus 
Pandit SANSAR CHAND— 
RESPONDENT 

Hindu Law—Widow—Two ladies having only life 
interest in property with remainder to another eme- 
cuting mortyage—On death of mortgagee his widow 
obtaining decree on mortgage—Suit by remainderman 
for declaration that decree did not bind his interest— 
Widow dying during pendency, and O, sister of mort- 
gagee brought on recori as legal representative of 
widow—Suit decreed with costs against C—Decree 
held could be executed against assets of mortgagee in 
hands of 0. 

Two ladies who were entitled only to life estatein 
a property with remainder to another person, executed 
a mortgage in favour of one K. On the death of K, 
his widow gucceeded to his estate and brought a suit 
on the foot of the mortgage against one of the mort- 
gagors, the other having died, and obtained a decree, 
Subsequent to this the remainderman brought asuit 
for declaration that the decree did not bind or affect 
his interest in the property covered by it. During 
the pendency of this suit, the decree-holder widow 
died, and C, a sister of K was brought on record as 
her legal representative. The remainderman obtain- 
ed a decree with costs against the legal representa- 
tive of the widow. In execution of this decree cer- 
tain house was attached whereupon G madean 
objection that the property formed part of the assets 
of K and notof the assets of his widow, and was, 
therefore, not liable to attachment and esale in execu- 
tion of the decree : 

Held, that the suit brought by the remainderman 
was directed against the estate of K, for, the decree 
which had been obtained by the widow on the foot 
ofthe mortgage in favourof K must clearly be 
deemed to be a part of his estate. The fact that some 
interest upon the mortgage must have accrued after 
the death of K did not affect the legal position at 
ali. The widow, as a defendant in the suit, filled only 
a representative character. The suit was directed 
against K’s estate, and the estate had to be represent- 
ed by the widow, as the widow of K. When the 
widow died, C was brought on the record as her 
legal representative. C must, therefore, be deemed 
to occupy the same character as the widow, that is, of 
a person who represented the estate of K. The 
decree for costs could, therefore, be executed legally 
against any property forming part of the assets of 
mortgagee in widow's hands and after her deathin 
the hands of C. Jugul Kishore v. Jotendra Mohun 
Tagore (2) and Parbati Kuer v. Baijnath Prasad (3), 
relied on. [p. 664, col. 2.] .. 

Ex. F. A. from the decision of the 
First Sub-Judge, Saharanpur, dated Octo- 
ber 17, 1936. 


Mr. S. N. Sethi, for the Appellant. 

Mr G. S. Pathak, for the Respondent. 

Judgment.—This in a first appeal by a 
judgment-debtor in an execution progeed- 
ing, whose objecticn to the execution of a 
deéree by attachment and sale of certain 


property has been rejected by.the learned ` 


e 
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First Civil Judge of Saharanpur, The facts 
of the case are as follows:—The appeljant; 
Musammat Champa Devi, is the sister of one 
Karta Kishen, who held a mortgage from two 
ladies named Durga Dasi and Muthri, who 
were the widows cf one Suraj Singh. Some 
time after the death of Karta Kishen, bis 
widow Musammat Bhagwati, who had suc- 
ceeded to his estate, brought a suit on the 
foot of that mortgage and obtained a decree 
against one of the mortgagors who was then 
alive, namely Durga Dasi. Now it appears 
that Suraj Singh, the husband of Durga 
Dasi and Muthri, the mortgagors, had an- 
other wife named Musammat Sarda Devi, 
and he had executed a gift in her favour in 
respect of his property. Sarda Devi execut- 
eda will in favour of Dnrga Dasi and 
Muthri. The construction of that will was 
"a point in issue in this Courk in First 
Appeal No. 58 of 1929, Sansar Chand v. 
Durga Dasi (1), and it was finally decided 
in that case that the will executed by Sarda 
Devi conferred only a life estate upon Durga 
Dasi and Muthri, with the remainder to 
Sansar Chand, who is the respondent in 
the present appeal. When Musammat Bhag- 
wali obtained a decree on the foot of the 
mortgage stated above, the respondents 
Sansar Chand brought a suit for a declara- 
tion that the decree did not bind or affect 
his interest in the property covered by it. 
His suit was dismissed by the trial Gourt 
on the ground that he had no interest in the 
property which could entitle him to bring 
the suit; but it was held by this Court, as 
stated above, that under the will executed 
by Sarda Devi, he had a vested interest in 
the property covered by the will, which 
included the property covered by the mort- 
gage made by Durga Dasi and Matbri in 
favour of Karta Kishen. It was further 
decided by this Court in the same case that 
the mortgage made by Durga Dasi and 
Muthri was invalid because their power of 
alienation was limited by the will to cer- 
tain definite purposes. During the pendency 
of that suit, Musammat Bhagwati, the defen- 
dant, died and the present appellant 
Musammat Champa Devi 
the record as her legal representative. ‘The 
respondent finally obtained a decree from 
this Court in First Appeal No. 58 of 
1929 Sansar Chand v. Durga Dasi (1), with 
costs against Durga Dasi and the Present 
appellant Champa Devi. It appears that an 
od eee ae was made on behalf of the ap- 
pellant to this Conrt that the decree was not 
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properly framed inasmuch as it placed per- 
sonal responsibility upon her. This ap- 
plication was considered by the learned 
Judges who had decided the first appeal and 
they passed the following order upon it : 
“The judgment delivered by this Court in First 
Appeal No. 58 of 1929 Sansar Chand v. Durga Dasi 
(1), allowed the appeal with costs. One of the 
original respondents in the appeal, Musammat 
Bhagwati, had died during the pendency of the 
appeal, At the instance of the appellant her 
daughter (this appears to be a mistake, Champa 
Devi was brought on the record as her legal repre- 
sentative, The judgment must be construed as 
awarding costs to the appellant against the res- 
pondents, including Musammat Champa Devi in her 
capacity as a legal representative of Musammat Bhag- 
wati, The decree should be so framed as to make it 


clear that costs so far as they have been decreed 


against Musammat Champa Devi are recoverable from 
the assets of Musammat Bhagwati whose estate she 
represents. The decree shall be corrected as 
prayed.” 

I have considered it necessary to set ots 
the order in extenso because an argument 
raised on behalf of the appellant turns 
upon the correct interpretation of its terms. 
The decree ag amended by this Court was 
put into execution by the respondent by 
means of an application dated February 9, 
1935. In that proceeding a certain house 
was attached, whereupon the appellant 
made an objection that the property formed 
part of the assets of Karta Kishen and not 
of the assets of Wusammat Bhagwati and was 
therefore not liable to attachment and sale 
in execution of the decree. This objection 
has been dismissed by the learned First 
Civil Judge of Saharanpur, and hence this 


appeal. 


The argument on behalf of the appellant 
resolved itself into two points, firstly, that 
the decree sought to be executed wasa 
personal decree against Musammat Bhag- 
wati and hence it cannot be executed 
against any property which forms part of 
the assets of Karta Kishen and, secondly, 
that the execution Oourt was bound to 
interpret the order passed by this Court 
in its plain significance, ard if it had done 
so, it could not but have held that the 
decree was confined to the assets of Musam- 
mat BSagwati and could not take effect 
against the property which had been attach- 
ed because it forms part of the assets of 
Karta Krishen. The respondent's conten- 
tion, on the other hand, is that the suit 
brought by the respondent for a declaration 
that the decree obtained on the foot of 
the mortgage in favour of Karta Kishen 
was void as against the respondent, was 
really a suit directed against the estate of 
Karta Kishen, and Musammat Bhagwati 
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filled only a representative character in 
that suit, being tbe person who repre- 
sented the estate of Karta Kishen. It is 
further argued that if Musammat Bhagwati 
had remained alive and the decree for costs 
had been passed against her, it could have 
been realized fiom any part of her husb- 
and’s estate in her hands, and if any part of 
her husband's estate had heen seized and 
sold in execution of the decree, the whole 
proprietary interest and not merely the 
widow's interest of Musammat Bhagwati 
would have passed to the purchaser. Jt 
is argued that it follows logically and 
necessarily from that proposition, If 
accepted, that the property ın aispute 
which forms part of the estaie of Karta 
Kishen in the hands of the present appel- 
‘Jant is aleo liable to be seized and attached 
in execution of the decree for costs obtain- 
ed by the respondent. Lastly, it is con- 
tended that the order passed by this Court 
by which the decree originally framed in 
“First Appeal No. 58 of 1939 Sansar Chand 
`v. Durga. Dasi (|), was amended really in- 
tended to provide that there should be no 
‘responsibility apon the present appellant 
in her personal capacity or upon any 
property in ber possession in that capacity. 
` "In support of the contention that if the 
_property in dispute had been seized and 
sold in execution of the decree against 
Musammat Bhagwati, supposing she had 
been alive, the whole interest in the pro- 
perty would have passed to the’ purchaser 
and not merely the interest as a widcw 
possessed by Musammat Bhagwati, reliance 
has been placed upon a decision of their 
Lordships of the Privy Council in Jugul 
Kishore V, Jotendro Mohun Tagore (2. It 
spy held by their Lordships in that case 
that : 
“Although a Hindu widow has, for some purposes, 
only a partial or qualified right, title and interest 
“jin the estate which was her husband's yet for 
other purposes she represents an absolute interest 
therein. The question, whether on the sale of the 
right, title and interest of the widow in execution 
of a decree, the whole interest, or inheritance in 
the family estate does, or does not, pass, depends 
on the nature of the snit in which the execution 
of the decree takes place. Ifthe suit is % personal 
claim against the widow, then merely the widow's 
limited estate is sold? If, on the other hand, the 
suit is against the widow in respect of the family 
estate, or upon a cause not merely personal against 
her, then the whole of the inheritance passes by 
the execution sale,” 
This authority was followed in a recent 
case decided by the Patna High Court 
which is reported in Parbati Kuer v. Baij- 


(2) 100 985;11 TA 66; 4 Sar. 553 (P O), 
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nath Prasad (3). In this case a certain 
property of the husband in the hands of 
his widows was sold up for arrears of 
revenue and the widows brought a suit for 
setting aside the sale and succeeded in 
the trial Court taking possession of the 
property in execution thereof, but on 
appeal the decree was set aside and the 
purchaser got a decree for costs and mesne 
profits against the widow. Ia execution of 
this decree a portion of the estate in thetr 
possession was sold and purchased by the 
decree holder. Upon these facts it was held 
that: 

“Inasmuch as the widows did not seek to recover 
any interest personal to them and had contracted 
the judgment-debtor in the effort to recover their 
husband's estate to which the husband's heirs 
would have succeeded, the decree for costs and 
mesne profits was binding upon the estate of their 
husband and that therefore when the decree was 
executed afd property sold, the sale was not only 
of their life interest but of the entire estate.” 


Upon a careful consideration of the argu- 
ments on both sides, Lam definitely of the 
opinion that the respondent's contention is 
sound and ought to prevail. The argument 
on behalf of the appellant that no part of 
Karta Kishen’s estate could have been 
seized and absolutely sold in execulion of 
the decree for costs obtained by the respon- 
dent, if Musammat Bhagwati had remained 
alive, is definitely repelled by the cases 
cited above. It logically and necessarily 
follows that if the property could be seized 
and sold in the hands ot Musammat Bhag- 
wati, then it can be seized and solid now 
in the hands of the appellant Champa 
Devi, who was brought on the record as 
the legal representative of Musammat 
Bhagwati. I think it is clear that the 
suit brought by the respondent was direct- 
ed against the estate of Karta Kishen, for 
the decree which had been obtained by 
Musammat Bhagwati cn the foot of the 
mortgage in favour of Karta Kishen 
must clearly be deemed to be a part of 
his estate 

The fact that some interest upon tke 
mortgage must have accrued after the 
death of Karta Kishen does not, in my opi- 
nion, affect the legal position at all. Musam- 
mat Bhagwati as a defendant in the suit 
brought by the respcndent filled only a 
representative character. ‘Ihe suit was 
directed against Karta Kishen's estate, 
and the estate had to be represented by 
Musammat Bhagwati as the widow of 
Karta Kishen. When Musammat Bhag- 
waji died, the appellant Champa Devi was 


(8) 14 Pat, 518; 155 Ind. Oas. 213° A I R 1936 Pag . 
200; 16 P L T 713; 7 R P 357, . 
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brought on the record as her Jegal repre- 
sentative. Musammat Champa Devi must, 
therefore, be deemed to occupy the same 
character as Musammat Bhagwati, that is 
of a person who represented the estate 
of Karta Kishen. Having regard to the 
nature of the suit brought by the respon- 
dent, if a decree for costs had been 
passed against Musammat Bhagwati, it 
could bave been legally executed against 
“any property forming part of the assets 
of Karta Kishen in her hands, and the 
whole interest in that property would 
have passed to the auction-purchaser, This 
is quite clear from the decision to which 
reference has been made above. The simple 
question therefore is whether the same pro- 
perty which is now in the hands of the 
appellant Champa Devi can escape that 
liability ? The answer, to my mind, is 
clearly in the negative. 

As regards the second print raised by 
the learned Counsel for the appellant, I 
need only say that it rests upon a very 
narrow interpretation put upon the expref- 
sion “the assets of Musammat Bhagwati” 
as used by the learned Judges of this 
Court in their order dated September 3, 1936, 
upon the appellant's application for amend- 
ment of the decree. The contention is that 
the decree was passed not against the 
assets of Karta Kishen, but against any 
property which might have been owned by 
Musammat Bhagwati in her own right as her 
stridhan or absclute property. It is further 
contended that the estate held by Musammat 
Bhagwati as the widow of Karta Kishen 
came to an end upon her death and hence 
the decree cannot be executed against any 
property which forms part of the aesets of 
Karta Kishen. To my mind, the order 
passed by the learned Judges of this Court 
has got to be interpreted in circumstances 
of the case, and I am clearly of the opinion 
that the amendment which they made in 
the decree provided only for the fact tLat 
it was to be executed not personally against 
the appellant or against any property pos- 
sessed and owned by her in that capacity, 
but against the assets of Karta Kishen 
which were described as the assets cf 
Musammat Bhagwati in her capacity as the 
defendant in that litigation and the repre- 
sentative of the estate of Karta Kishen. 
The result, therefore, is that I see no reason 
to interfere with the order passed by the 
Court below, and dismiss the appeal with 
costs. 

Gi . 


Appeal dismissed. 
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CALCUTTA HIGH COURT 
Appeal No. 100 of 1935 
May 24, 1938 
NASIM ALI AND HENDERSON, JJ. 
NIRMAL NALINI DASI—APPRLLANT 
versus 

HARSHA MUKHI DASI—RESPONDENT. 

Bengal Land Revenue Sales Act (XI of 1859), ss. 18, 14 
31, 3,6—Sale proceeds of one of the separate 
accounts in arrears not sufficient to satisfy the 
arrears due upon it—S. 14, automatically comes 
into operation—Payment of arrears after latest 
day cannot interfere with sale held under s. 14, 

If two or more separate accounts are in arrear 
and if one of them is put to sale first, and the 
sale proceeds are sufficient to satisfy the arrears due 
on that account, s. 14, Bengal Land Revenue Sales 
Act, does not come into operation. The Oollector 
then has got to proceed to sell the other account or 
accounts in default. But the section automatically 
comes into operation, ii the account put to sale fails 
to realize a sum sufficient to discharge the arrears 
due upon it [p. 667, col. 1.] 

The jurisdiction to sell a separate account in 
accordance with the provisions of s. 13 is derived 
from s. 3 ofthe Act Consequently, the provisions 
of the last paragraph of s 6 are attracted to sales 
not only of entire estates but also of shares of an 
estate, The payment by the defaulting proprietors 
after the latest day of payment of a kist cannot, there- 
fore, in any way, interfere with the sale held under 
s. 14, and the question of injury to other sharers 
does not arise. {p. 668, col. 2.] 


Messrs. Amarendra Nath Bose, Hiralal 
Chakravarti and Shyama Das Bhat 
tacharjya, forthe Appellant. 

Messrs, Atul Chandra Gupta, Satyendra 
Chandra Sen, Santosh Nath Sen and Hemen» 
dra Ciandra Sen, for the Respondent. 

Nasim Ali, J—This is an appeal by 
the plaintiffs against the judgment and 
decree of the First Court of the Subordi- 
nate Judge of Alipore. It arises outof a 
suit for annulment of the sale of an entire 
estate for arrears of revenue held under 
the Bengal Land Kevenue Sales Act, 1859, 
There was an alternative prayer in the 
plaint for reconveyance of plaintiffs’ share 
in the estate sold and for recovery of poge 
sessicn thereof. The plaintiff is the owner 
of seven annas six gandas two karas and 
two krantis share of Towi No. 1088 of 
24-Paraganas Collectorate. Defendantg 
Nos. 2 to 20 were the owners of the remain- 
ing share. Hight separate accounts in reg- 
pect of this estate, pamely Nos. 1088/1 
to 1058/8 were opened under s. 10, Bengal 
Land Revenue Sales Act, 1859. The plain- 
tiffs were the owners of a half share in the 
separate account No. 1088/1 and the whole 
of the residuary share. He let out hig 
entire interest in the estate in *patni and 
the patnidars under the terms of the patni 
lease had to pay revenue to Government 
due from their shares in the estate. The 
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other half share in separate account 
No. 10&8/i belonged to defendant No. 2. 
The separate account No. 108f/5 belonged 
to defendant No. 3, the husband of defen- 
dant No. 2, and his brothers, defendants 
Nos. 4and5. A snm of Rs. 56-9-4, heing 
a moiety of revenue for the third kist of 
1931-32 in respect of the share No. 1038/1, 
fell into arrear. There was.also a default 
in payment of the entire revenue for this 
kist due from No. 1088/5, namely Rs. 31-411. 
On March 23, 1932, the Collector pat up 
to sale No. 1088/1 under s. 13. Bengal 
Land Revenue Sales Act. No bidder was 
present on the date of the sale. The O l- 
lector thereupon declared under e, 14 that 
the entire estate would be put up to sale on 
@ future date, unless the other recorded 
sharer of sharers, or one or more of them, 
would, within ten days, purchase the share 
in arrear by paying to Government the 
whole arrear due from such share. 

Ou March 29, 1932, a part cf the demand 
for the fourth kist from No. 1088/1 was 
paid. On April 8, 1932, the arrears of the 
third kist, viz, Rs. 56-9-4 due from 
No. 1088/1 and Rs. 3le4-11 due from 
No. 1088/5 were deposited in the Col- 
lectorate. On May 5, 1932, the Collector 
ordered the sale of the entire estate nnder 
8. 14 as none of the sharers purchased 
No. 1088/1 by paying the arrear as de- 
clared by him on March 28, 1932, and 
asked the ftouzinabis to supply the arrears 
of the entire estate. On May 11, 1932, be 
received the particulars and fixed June 20, 
1932 for the sale of the entire estate. 
Notice under s. 7, showing Rs. 187-15-44 
as arrears of the entire touz?, was issaed 
and served on March 12, 1932. On Juve 20, 
1932, defendant No. 1 purchased the entire 
estate for Rs 1.600. Appeal to the Com- 
missioner was dismissed on l’ecember 7, 
1932. On December 23, 1932, the sale was 
declared final and conclusive and an order 
was made granting sale certificate to de- 
fendant No. le All the separate accounts 
were closed on January 4, 1933. The pre- 
sent suit was instituted on December 4, 
1933. The objections of the plaintiffs to 
the sale, so far as they are relevant for tLe 
purposes of the present appeal, are : 

(1) That there was no sale according to 
the provisicns of s. 13 cf the Act which 
must precede the declaration for sale of 
the entire touzi under s. 14,inasmuch as: 
(a) No. 1088/5 which was also in arrears at 
the time, was not put up to sale under 
8.13; (b) No. 1088/1 was put up to sale 
:0n March 23, 1932, although the latest 
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date of payment of the arrears of the third 
kist pf 1931-32 was March 28, 1932; (2) that 
the Collector having accepted payment of 
the arrears due from the two separate 
accounts in default on April 8, 1932, that 
is after having ordered the sale of tue 
entire tovzi under s. 14, was legally incom- 
petent to sell the entire touzi on June 20, 
1932; (3) that by reason of these illegali- 
ties or irregularties, there was paucity of 
bidders with the result that the estate wag 
sold for Rs. 1,600 only although its market 
value was Rs. 20,090. 

Defendant No. 1 contested each one of 
these grounds. The learned Subordinate 
Judge overruled p.aintifis’ objections to 
the sale and diamissed the suit. Hence 
this appeal by them. The first contention 
of Mr. Bose on behalf of the appellants is 
that the sale of the entire touzi is void, 
inasmuch as the sale was contrary to the 
provisions of s. 3, Bengal Land Revenue 
Sales Act. The argument of Mr. Bose, is 
this: although s. 3 of the Act gives power 
to the Oollector to sell under the Act a 
clog upon that power comes into operation 
when separate accounts are opened under 
ss. 10 and 11 of the Act, and the provisions 
ofs. 13 not having been complied with in 
the present case the clog was not removed, 
and consequently the sale was void. Sec- 
tion 3 gives jurisdiction to the Collector to 
sell revenue-paying estates for arrears of 
revenue. Sections 6 and 7 lay down how 
the notifications for sale are to be issued 
and notice is to be given to the raiyats of 
the estate. Sections 10 and 11 deal with 
the opening of separate accounts, and 
ss, 13 and 14 lay down the procedure for 
sale for arrears of revenue when separate 
account or accounts are opened under ss. 10 
and 11. Section 13 is in these terms : 

“Whenever the Collector shall have ordered a 
separate account or accounts to be kept for one or 
more shares, if the estate shall become liable to 
sale for arrears of revenue the Oollector or other 
officer as aforesaid in the first place shall put up to 
sale only that share or those shares of the estate 
from which according to the separate accounts, an 
arrear of revenue may be due, i 

In all such cases notice of the intention of 
excluding the share or shares from which no 
arrear is due shall be given in the advertisement 
of sale prescribed in s. 6 of this Act. The share or 
shares sold, together with the share or shares 
excluded from the sale, shall continue to consti- 
tute one integral estate, the share or shares sold 
being charged with the separate portion, or the 
aggregate of the several separate portions, of jama | 
assigned thereto.” A 

Section 14 is in these terms: 

“If in any case of a sale held according to the 
provisions of the last preceding section the highest 
offer for the share exposed to sale shall not equal® 
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the amount of arrear due thereupon to the date 
of sale, the Oollector or other officer as afqresaid 
shall stop the sale, and shall declare that the 
entire estate will be put up to sale for arrears of 
revenue at a future date, unless the other recorded 
sharer or sharers, or one or more of them, shall 
within ten days purchase the shares in arrear by 
paying to Government the whole arrear due from 
such share, . 

If such purchase’ be completed, the Oollector or 
other officer as aforesaid shall give such certificate 
and delivery of possession as are provided for in 
ss, 28 and 29 of this Act to the purchaser or pur- 
“chasers, who shall have the same rights as if the 
share had been purchased by him or them at 
the sale. 

If no such purchase be made within ten days as 
aforesaid, the entire estate shall be sold, after noti- 
fication for such period and publication in such 
manner as is prescribed ins. 6 of this Act.” 

The contention of Mr. Bose is that when 
two or more separate accounts are in arrear, 
the Collector is bound under s. 13 to put 
up in the first place all the, defaulting 
accounts to sale, before he can declare that 
the entire estate would be put up to sale 
for arrears of revenue. If two or more 
accounts are in arrear and if one of them 
is put to sale first, and the sale proceeds 
are sufficient to satisfy the arrears due on 
that account, s. 14 does not come into 
operation. The Collector then has got to 
proceed to sell the other account or accounts 
in default, aud if by the sale of such other 
account or accounts the arrears due from 
these accounts are satisfied, s. 14 does 
not also come into operation. If, however, 
the highest offer for the share firat exposed 
to sale does not satisfy the arrears due 
from that share, s. 14 comes into operation 
at once. 

It was contended by Mr. Bose that this 
interpretation of s. 13 would deprive the 
proprietors of the protection given to them 
by the opening of separate accounts under 
the Act. According to Mr. Bose the pro- 
tection is this: If the sale proceeds of the 
share first exposed to sale, fail to satisfy 
the arrears due from that share, and if 
other share or shares which are also in 
default are soid thereafter, the subsequent 
sale may bring in sufficient money to wipe 
off the arrears due from all the separate 
accounts which are in arrear, and the sale 
of the estate may thereby be averted. Ths 
argument assumes that the proceeds of 
sale, held under s. 13 of the Act, of cne 
separate account can be appropriated to: 
wards the arrears due from other separate 
account or accounts. Section 31 of the Act, 
however, lays down that the Collector is to 
apply the purchase money to the liyuidation 
_ of all arrears dae upon the latest date of pay- 

* ment from the estate of share of an estate 
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sold. Mr. Bose’s contention is that the 
purchase money of a share of an estate can 
be utilized for liquidation of all arrears due 
frcm the entire estate, because the word 
“respectively” is not to be fonnd after 
the words "the estate or share of an estate 
sold” ins. 31. 

I am, however, unable to agree with Mr. 
Bose. Evidently, this is the only section in 
the Act which deals with application of the 
purchase money obtained by sales held 
under the Act. It therefore provides for the 
application of the purchase money not cnly 
of the entire estate but also of a share or 
shares of an estate. My reading of 8. 3] 
js tbat the purchase money of an entire 
estates is to be applicd to liquidate the 
arrears due upon the entire estate, and 
the purchase money of a share of an estate 
isto he appropriated towards the satisfac- 
tion of the arrears due from that share. 
The interpretation which I have put upon 
s. 13 dces not therefore deprive the hulderg 
of separate accounts of any protection given 
to them by the Act. This interpretation of 
s. 13 is also supported by the use of the 
words “the share exposed to sale" in s. 14, 
Mr. Bose, however, contended that these 
words simply indicated the position as each 
share would be exposed to sale under s. 13, 
and, consequently, they would include all 
shares which would be put up to sale one 
after another under s. 13. If that wis the 
intention cf the Legislature, the words 
“share or shares’ used ins. 13 would have 
been repeated ins. 14. IJ am therefore of 
opinion that under s. 13 the Collector ig 
bound to put to sale the other separate 
accounts in arrears, only when the share 
first exposed to sale fetches sufficient money 
toliquidate the arrears due on such share. 
Where, however, the share first expused to 
sale does not satisfy the arrears due from 
that share, it would be uszless fur the Ool- 
lectcr to put up the other shares to sale, ag 
the sale prcczeds of such other shares 
would not wipe off the atrears, or any 
balance of arrears, due from the share first 
exposed to sale. 

The *next contention of Mr. Bose is that 
the sale of tue share Ne. 1038/1 under s, 13 . 
was premature, as it was held on March 
23, 1932, for an arrear of revenue, the 
latest date for payment of which, according 
to tue appeilants, was March 2%, 1939, 
The arrear of revenue for which No. 1088/1 
was put upto sle under s. 13 Cf the Act, 
was on account of the third kist of 1931-32, 
and according to the respondent, the latest 
day for payment of arrear for such kist 
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was January 12,1982. It was argued by 
Mr. Bose that January 12, 1932, was the 
date of payment of this kist according to 
the settlement and kistibandi of the mehal 
referred to in e. 2 of the Act. The only 
evidence on which Mr. Bose relied in sup- 
port of his contention is the entry in tow2t 
ledger of Ne. 108°/! for the year 1931-32. 
In this ledger January 12, 1932, has been 
stated to be the date of payment of the 
third kist for that year. In the same ledger 
March 28, 1933, has been stated to be the 
date of payment of the fourth kisi. In 
Ex. G (2), the notice under s. 7 of the Act, 
this date has been stated to be the last 
date for payment of revenue. Again the 
dates mentioned against the four kists in 
this ledger exactly tally with the dates 
determined by the Board of Revenue under 
s. 3, as the latest dates for payment of 
arrears of revenue of this estate, There 
cannot be any doubt, therefore, that the 
dates for payment of kists mentioned in 
the ledger are the latest dates of payment 
determined underg.3. It may be noted in 
this connection that in the touzi ledger of 
1932-33 ‘Ex. 10) the word “date” has 
been replaced by the words “latest date of 
payment.” The share No. 1088/1 was 
therefore not put up to sale unders. 13 
before the latest date of payment. The last 
contention of Mr. Bose is that the payment 
made by the defaulting proprietors on April 
8, 1932, having been appropriated by 
the Collector towards the arrears of the 
estate, and by those payments the arrear of 
revenue for which No. 1088/1 was put up 
to sale under s. 13 having been wiped off, 
the subsequent sale of the entire estate 
under s. 14 was bad. I am unable to 
accept this contention. The last paragraph 
of s. 6, lays down: 

“No payment or tender of payment, made after 
sunset of the said latest day of payment, shall bar 
or interfere with the sale, either at the time of 
sale or after its conclusion.” 

Mr. Bose contended that this Jatest day 
of payment was the latest day of payment 
menticned in para. lof s. 6 and conse- 
quently the last paragraph of s. 6applies 
only to an estate in which no separate 
accounts have been opened. Section 13 lays 
down that where separate account or accaunts 
are to be sold, notice as prescribed under 
8. 6 of the Act is to be given. Mr. Bose’s 
contention is that this has reference only 
tothe form and service of the notice and 
that it has no connection with the qnestion 
of the payment or tender of payment men- 
tioned in the last paragraph of s.6. The 
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jurisdiction to sell a separate account in 
accordance with the provisions of s. 13 ig 
derived from s. 3 of the Act. Consequently 
the provisions of the last paragraph of s. 6 
are attracted to sales not only of entire 
estates but also of shares of anestate. The 
payment by the defaulting proprietora after 
the latest day of payment of the third kist 
conld not, therefore, in any way interfere 
with the sale held under s. 14. In this 
view of the matter, the question of injury, 
to {he plaintiffs does nct at all arise. The 
appeal is accordingly dismissed. There will 
be no order for costs in this appeal. 
Henderson, J —I agree. In my opinion 
the only point ofany substance urged in 
support of this appeal isthe alleged failure 
of the Collector to comply with the provi- 
sions of s 13, Bengal Land Revenue Sales 
Act. It seems plain ‘that the intention of 
the Legislature in providing for the open- 
ing of separate accounts was to afford some 
measure cf protection to the proprieiors 
paving their shara of the revenue against 
defaultersa. Atany rate, such protecten is 
provided by s. 13 of the Act which 
requires that the shares in default are 
to be put up for sale first. In the present 
ease two shares were in default: separate 
account No. 1088/1 and separate account 
No. 1038/5. The Collector put up separate 
account No, 1088/1 for sale, failed to 
obtain any bid and then proceeded to sell 
the entire estate under s. 14 of the Act. 
Mr. Bose’s contention is that before pro- 
ceeding under s. 14, the Collector ought 
also to have put up the separate account 
No. 1089/5 for sale. It was argued that if 
this had been done, a bid sufficient to cover 
the entire arrears might have been obtains 
ed and the sale of the entire estate thereby 
rendered unnecessary. I may add that if I 
thought that this contention was sound, I 
shonld have no diffienlty in reaching the 
further conclusion that the irregularity 
caused substantial injury to the plaintiffs. 
The question really depends upon the 
interpretation of s 31. Unless it was open 
to the Collector to apply any surplus sale 
proceeds of the sale of separate account 
No. 1088/5 to discbarge the arrears of 
separate account No. 1089/1, Mr. Bose’s 
argument must fail. In my opinion, the 
terms ofthe section are entirely opposed 
fo any such interpretation. After the 
arrears due upon the separate account are 
discharged, any surplus money may be 
applied to the liquidation of any outstand- 
ing Siability on that share. But apart from 


that, it must be kept ia deposit on account e 
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of the proprietors of that share. If Mr. 
Bose's contention were correct, I cannot 
see any necessity for referring specially to 
the share of theestate. On what I conceive 
to be the correct interpretation, whatever 
“Price separate account No. 1088/5 might 
have fetched, the arrears of separate account 
No. 1088/1 would still remain unsatisfied. 
The result of this is that as soon as any 
particular separate account fails to realise 
a sum sufficient to discharge the arrears 
due upon it, then s. 14 automatically 
comes into play. No doubt, if in the pre- 
sent case, there had been a sufficient bid 
for separate account No. 1088/1, the Col- 
lector then would have been bound to put 
up separate account No. 108¢/5 for sale 
before proceeding to sell the entire estate, 
bui the converse proposition dces not hold 
good. As there was no irregularity in con- 


nection with the sale, the plaintiffs suit 
must fail. 
D. Suit dismissed. 
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Second Appeal No. 44 of 1936 
September 23, 1938 
Davis, J. O. AND TyABII, J. 
UTTAMCHAND HASSARAM— 
i APPELLANT 


versus 
DEVDITTARAM BHAWANIDAS 


AND ANOTHER— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. KAT, rr. 90, 
92—Order under r. 92 setting aside sale— Auction- 
purchaser, if can appeal— Second appeal, if main- 
tainable. 

While the auction-purchaser is not a person affect- 
ed within the meaning of r. 90, O. XXI, Civil Pro- 
cedure (ode, and cannot therefore, move the Court 
under r. 90, when it comes to a question of setting 
aside the sale, the auction-purchaser is a person 
affected within the meaning of the Proviso to 
sub-r,2 of r. 92. Under the Proviso to sub-r. (2) of 
r. 92 he is entitled to notice, and if he js entitled to 
notice, then he is a party tothe proceedings and can 
as such appeal from an order passed in such proceed- 
ings against him, Bibi Sharofan v. Mahomed 
Habibuddin (3) and Gopal Singh v. Dular Kuar (11), 
relied on. Balkrishna ,;Waman v, Sakharam Babaji 
we cay Ganesh Bab Naik v. Vithal Vaman (12), ex- 

ained, 

p Where an order passed under O. XXI, r. 92, Civil 
Procedure Code, setting aside sale is set aside in 
appeal, no second appeal lies against the order in 
appeal made bythe Judge under O. XLIUJ,r.1(j). 
Kachu Ravji v. Trimbak Khemchand (2), relied 
on. 

8. A. against a judgment of the Assist- 
ant Judge, Sukkur, dated August 5, 1936. 

, Mr. Dipchand Chandumal, for the Appel- 

. ant. s . 
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Mr. Srikrishindas H. Lulla, for the Respon- 
dents. 

Davis, J. C.—This is a second appeal 
against an order of the Assistant Judge of 
Sukkur confirming an auction sale and 
reversing the judgment of the Joint 
Subordinate Judge of Shikarpur who set 
the sale aside. A preliminary objection 
was taken that a second appeal will not lie 
for the order of the Subordinate Judge 
was an order under O. XXI, r. 92, Civil 
Procedure Code. There has been one 
appeal already under O. XLII, r. 1 (j). 
Mr. Dipchand, for the appellant, the 
judgment-debtor, conceded that the order 
of the Subordinate Judge setting aside 
the sale was made under O. XXI, r. 92, Oivil 
Procedure Code, and that no second appeal 
will, in consequence lie, but he contends 
that the Assistant Judge had no jurisdic- 
tion to entertain the appeal at all because 
it was made by the auction-purchaser who 
has no right to appeal, not being a party 
to the proceedings, and he asks us there- 
fore to treat this appeal as a revision 
application, and set aside the order of the 
Assistant Judge under s 115, Civil Proce- 
dure Code,as being without jurisdiction. 
So far as the question of second appeal 
is concerned, it appears clear that by the 
operation of O. XLIII, r. 1, read with s. 104, 
Oivil Procedure Oode, one appeal will lie 
against an order passed under O., XLIII 
and not two appeals. Order XLIII itself 
refers to s. 101, and s. 104 (2) provides that 
“no appeal shall lie from an order passed in 
appeal under this section.” 

In a Bombay case Kachu Ravji v. 
Trimbak Khemchand (1) the Oourt decided 
that no second appeal could lie against an 
order on an application made under 
O. XXI, r. 89, Civil Procedure Code. The 
fact that the application was made under 
r. 89 of O. XXI, Civil Procedure Code, in 
that case instead of underr.90, as is the 
case here, does not matter. It is clear 
then that no appeal lies against the order 
in appeal made by the Assistant Judge 
under O. XLII, r. 1(j), Orvil Procedure 
Code ahd thatthis appeal as such must 
fail. But we have than to consider this 
appeal asa revision application. Olearly 
under s. 115, Civil Procedure Code, we have 
power todo this, and as the order of the 
Assistant Judge is attacked on the question 
of jurisdiction, not that he has rightly or 
wrongly decided a question of fact or law 
in his jurisdiction, bat that he has no- 

(1) 44B 472; 56 Ind. Oas. 597; AIR 1920 Bom. 60; | 
22 Bom. LR 383, 
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jurisdiction to decide, the case in Chandulal 
v. Koka Mal (2) on which the respondent 
relies will nob apply. And the question 
whether the Assistant Judge acied without 
jurisdiction depends upon whether an 
auction-purchaser can appeal against an 
order setting aside a sale passed under 
O. XXI, r. 92, Civil Procedure Code. Now 
the rigats of an auction-purchaser to 
intervene in an aution-sale can be looked 
at from two points of view. It can be 
looked at from the point of view of his right 
to move the executing Oourt under O. XXI, 
r. 90, Civil Procedure Code, to set aside the 
sale and his right to appeal against an 
order of the Cvurt setting aside the sale 
under O. XXI, r. 92 (2), Oivil Procedure 
Oode. Mr. Dipchand for the judgment- 
debtor contends that as the auction- 
purchaser is not a parby to the proceed- 
ings for the purpose of O. XXI, r. 90, Civil 
Procedure Code, and he cites rulings to this 
effect, sc he cannot be a party to the 
proceedings uaderr.92. Rules $0 and 92 
must be read together, and therefore he 
a appeal against au order made under 


™ Mr. Lulla, on the other hand, for the 
aliction-purchaser contends that as by the 
sale he becomes a party to all proceedings 
under r. 92, notice must be given to him 
asa person affected under the provisions 
of sub-r. (2) of r. 92, and Mr. Lulla relies 
principally upon the case in Bibi Sharofan 
v. Muhammad Habibuddin (3) referred to 
with approval, he says, by the Privy 
Council in Nanhelal v. Umrao Singh (4). 
Now, so far as the right of the auctione 
purchaser to move the Court under r. $0 
is concerned, as a person whose interests 
are affected by the sale, there isa difer 
ence of opinionin the High Courts. The 
Allahabad and Patna High Courts 
Ravinandan Prasad v. Jagarnath Sahu 
(ə) and Mahadev Ram v. Mohan Vikram 
(6) have held that an auction- purchaser is 
a person alfected within the meaning of 
the rule. The Rangoon High Oourt in 
K.V. A.L. Chettyar Firm v. M. P.Maricar 


ON tre 61 Ind. Oas, 36; A I R 1921 RIL 226; 
19 
? ‘Oi OW N 635; 10°Ind. Oas. 148,13 OL J 
535 


(4) 33 Bom. L R 450; 180 Ind, Oas 686; AIR 1931 
P O 33; 58 I A 50; 27 N L R 95; WNL 28; 53 O L 
J 187; 35 0 W N 351; o M LJ 423; 33 L W 449; 
(1931) AL d 257; (1931) M W N 281; 80W N 535: 
Ind, Rul. (1941, PO 94 (P O). 

(5) 47 A 479; 87 Ind, Oas, 278; A I R1925 All. 459; 
23A LJ 233. 

(6) 12 "Pat, 665; 145 Ind. Oas. 421; AI R 1933 Pat. 
435; MPLT 388; 6 R P 180(8 B). 
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(7) the Lahore High Court in Nihal Chand 
Gupal Das v. Pritam Singh (8) and a Single 
Judge judgment of this Court in Kalumal 
Tolaram v. Ahmad Nur Muhammad (9) 
and of the Bombay High Court in 
Balkrishna Waman v. Sakharam Babaji 
(10), have held that the auction-purchaser 
is nota person whose interests are affected 
within the meaning of this rule, because 
the rule contemplates that the interests 
affected must be interests existing before. 
the sale and not interests created by the 
sale itsalf. 

Now, it is quite possible to hold that 
while the auction: purchaser is not a parson 
affected within the meaning of r. 90 and 
cannot, therefore, move the Court under 
r. 90, when it comes toa question of setting 
aside sale, the auction- purchaser is a per- 
son affected within the meaning of the Proviso 
to suber. 2,17. 92. It appears to us todo 
violence to the plain meaning. of plain 
words to say that tha auction-purchaser is 
not affected by an order of the Oourt 
affecting adversely the purchase by him 
ofimmovable property, and we thirk it 
would be difficult to hold that under the 
Proviso to suber. (2) of r. 92 he is not 
entitled to notice, and if he is entitled to 
notice, then he is a party to the proceedings 
and can, as such, appeal from an order 
passed in such proceedings against him. 
lt is not nuw necessary for us to decide 
whether an auction-purchaseris a person 
affected within the meaning of r. 90 so 
as to be able to apply to set aside the sale 
on account of fraud or materia! irregularity, 
though we would point outthat a distinc- 
tion would appear to be drawn in rr. a9 
and 90 between a person holding an 
interest by virtue of a title acquired before 
such sale and a person otherwise interested, 
because r, 89 (1) reads as follows: 

“Where immovable property has been sold in 
execution of a decree any person, either owning 
such property or holding an interest therein by 
virtue of a title acquired before such sale, may 
eee to have the sale set aside on his depositing in 
Jour 
and r. 90 is in different words, r. 90 (1) 


reads as follows: 

“Where any immovable property has*been sold 
in execution of a decree, the decree-holder, or 
any person entitled to share in a rateable dis- 
tribution of assets, or whose interests are affected 


(7) 6 R621; 114 Ind, Oas. 533; A I R 1929 Rang, 
33; Ind. Rul. (1923) Rang. 106. 

(s) l4 L 4; 138 ind. Oas. 817; A I a 1932 Lab. 468; 
33 PLR 788; Ind. Rul. (1932) Lah. 5 

(9) 258 L R 40.; 134 Ind. Uas, 373; A IR 1931 Sind 
107; Ind, Rul (1931) Sind 117. 


(10) 60 B 750; 164 Ind. a ia) A IR i938 Bom, - 


311; 38 Bom, L È 589; SARA ° 
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by the sale, may apply to the Oourt 


aside the sale on the ground of a 
irregularity or fraud in publishing or 


ing it...” 
the right of the 


to set 
material 
confluct- 


So far as auction- 
purchaser ta appeal is concerned, there is 
2 Judgment of the Allahabad High Court 
directly on the point. Although decided 
under the old Code, this does not make 
any difference to the decision of the point 
before us that auction-purcaaser can appeal: 
Gopal Singh v. Dular Kuar (11). In the 
Bombay case in Ganesh Bab Naik v. 
Vithal Vaman (12), the difference between 
the persons affected by rr. $9 and 
90 is pointed out; and in the Bombay case 
in Balkrishna Waman v. Sakharam Babaji 
(10) a Single Judge held that an auction- 
purchaser could not move the Court.ander 
r. 90. But the Judge in the last-mentioned 
case was not considering the wprding of 
r. 92 (2), and the fact that the Proviso is 
made toapply particularly to sub-r. (2). 


‘On this question. then, of the right of the 


auction-purchaser to appeal, we agree with 
respect with the opinion of Mookerjee, J. 
in Bibi Sharofanv, Muhammad Habibuddin 
(3) above referred to, and as the Assistant 
Judge in the Appellate Court below had 
jurisdiction and no appeal lies from his 
order in appeal, we are cf the opinion 
that this second appeal treated either 
as a revision application or an appeal 
must failand we dismiss it with costs ac- 
cordingly. 

D, Appeal dismissed. 

(11) 2 A 352. 
oa” 37 B 387; 19 Ind, Oas. 475; 15 Bom. L R 





MADRAS HIGH COURT 
Letters Patent Appeal No. 7 of 1936 
November 15, 1937 
PANDRANG Row AND ABDUR RAHMAN, JJ. 
A. V. NARAYANASWAMLI PILLAI— 
APPELLANT 
versus 
BEORETARY or STATE— 
. RESPONDENT 

Grant—Lost grant—Public Works 
permitting person to repair certain channel with his 
own costs and to irrigate his land from such channel 
—~Lost grant of the right, if can be presumed— 
Madras Irrigation Cess Act (VII of 12865), s. 1, 
Proviso 2—User of water with permission—Penal 
water rate cannot be levied. 

The theory of a lost grant cannot be invoked 
where the grant sought to be relied upon is one 
which isnot likely at all to have been granted, and 
when it is cleay that there was no grant at least 
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Where the Public Works Department had per- 

mitted the plaintiff to repair the channel at his 

own cost and toirrigate his lands from the channel 


and even shown his lands as being included in the 
ayacut of that channel, this would not amount 


-to a grant and there is no other grant that can be 


thought of in the circumstances. The Government 
always desire to preserve unfettered their discretion 
in the matter of’ distribution of water or regulat- 
ing its supply: and in view of this policy, it is 
most unlikely that any grant would have been made 
under due authority of the right to use water from 
a particular source for alltime without reserving 
power tothe Government to make a change later 
on. |p 672, col. 2.] h 
Where the authority or permission given by the 
Publie Works Department for the user of water is 
not shown to have been withdrawn or revoked at 
any time. The user must be deemed to have been 
with due authority; till such authority is revoked 
or withdrawnthe user cannot be penalised. [ibid.] 
L. P. A. against the judgment of Mr. 
Justice Wadsworth, in A. S. No. 1088 of 1931. 
Messrs. S. Muthiah <Aludaliar and 
S. G. Rangaramanujam, for the Appellant. 
Mr. K.S.Champakesa Ayyangar, for the 
Respondent. 


Pandrang Row, J.—This Letters Patent 
Appeal arises out of a suit instituted by 
one A. T. Venkatanarayana Pillai, who 
died subsequently, against the Secretary 
of State for India fora declaration that he 
is entitled to use the water of a channel 
known as Kandianmadai for irrigating his 
lands, and also for refund of the penal 
water rate collected from him in 1924, 
namely Rs. 203-3 6. Tho plaintiffs suit for 
the declaration was dismissed by the first 
Court, but he was given a decree for the 
actual amount of penal water rate levied 
from him, namely Ks. 193-12-0. On appeal 
by the Secretary of Statefor India against 
this decree, the Subordinate Judge of 
Tanjore went further and gave in addi- 
tion a declaration in favour of the plaintiff 
of his right to irrigate the plaint wet lands 
with the water of the aforesaid channel. 
A second appeal was preferred by the 
Secretary of State and that was allowed 
with the result that the entire suit of the 
plaintiff was dismissed with eosts through- 
out by Wadsworth, J. 

The facts of this case are simple and 
they caa be stated in afew words. The 
irrigation source assigned to the plaintiff's 
lands according to the old settlement -as 
well as according to the re-settlement is a 
channel known asthe Dabir channel or 
Uthamadani channel. The Kandianmadai 


is a short channel connecting the Manoiar 
river with the Dabir channel. The evis 
dence very clearly establishes the fac., ag 


found by the trial Court and by the lower 
Appellate Oourt that the plaintiff was using 
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the water of the Kandianmadai for very 
many years, and had been indeed permitted 
by the Public Works Department to exe- 
cute repairs tothe channel and that his 
lands were shown as a separate ayacut 
under the Kandianmadai, for many years. 
It was on this long user of the water that 
the plaintiff relied upon in support of what 
he called “a lost grant of the right to irri- 
gate his lands with the water of the 
Kandianmadai, a contention which was 
accepted by the lower Appellate Court and 
disallowed, and in our opinion rightly, in 
second appeal. The theory ofa lost grant 
Cannot be invoked where the grant sought 
to be relied upon is one which is not 
likely at all to have been granted, and 
when it is clear that there was no grant 
at least 50 years ago. No case in which 
any grant of the kind now put forward 
was recognized or proved has been 
brought to our notice; nor has our attention 
been drawn to any rule framed by the 
Government regulating such grants. The 
policy of the, Government in this matter 
is very - wellknown and in fact finds 
expression in B. 8. O. No. 84. The Govern- 
ment always desire to preserve un- 
fettered their discretion in the matter 
of distribution of water or regulating its 
supply; and in . view of this policy, it is 
most unlikely that any grant would have 
been made under due authority of the 
right to use water from a particular source 
for alltime without reserving power to 
the Government to make a change later on. 
In this particular case it is very clear that 
the theory of a lost grant has no place. In 
a similar case recently where a lost grant 
of poramboke land was sought to be relied 
upon, it was held that such lost grant can- 
not be presumed, for, it is contrary to the 
practice prevailing in the Revenue Depart- 
ment from time immemorial of not grant- 
ing any poramboke land at all unless it 
was previously converted into ayan. A 
lost grant camonly be presumed, if at 
all, as a matter of fact when all the cir- 
cumstances go to showthat there must 
have been such a grant, and not where the 
circumstances show that there could not 
have been such a grant. In this particular 
case, there is no ground at all for inferring 
that there was a valid grant at any time. 
What actually happened was that the 
Public Works Department had permitted 
the plaintiff to repair the channel- at his 
own cost and to irrigate his lands from 
the channel and even shown his lands 
as -being -included inthe ayacut of that 
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channel. This would not amount toa grant 
and there is no other grant that can be 
thought of in the circumstduczs. Our 
learned brother therefore was right in 
declining toaccept the lower Appellate 
Oourt’s view that there must have . been a 
lost grant in this case in favour of the 
plaintiff. 'To that. extent therefore this 
Letters Patent Appeal must fail in other 
words it must be held that the declaration 
granted by the Jower Appellate Court was, 
wrongly granted. 

The question, however, remains whether 
the other part of the plaintiff's claim, 
namely the refund of the penal water rate 
collected from him, was rightly disallowed 
in second appeal. This part of theclaim 
does not appear to have been prominently 
brought to the notice of our learned brother. 
A penal water rate can be levied under the 
Irrigation “Cess Act only where the wet 
land is irrigated by using without due 
authority the water from any source 
different from or in addition to that which 
has been assigned by the Revenue Courts 
authorities as a source of irrigation of such 


. land. In this case even assuming that the 


permission granted by the Publie Works 
Department for irrigating the plaintiff's 
lands withthe water cf this channel does 
not amount to an assignment of that chan- 
nel by the revenue authorities as a source 
of irrigation to the plaintiff's lands, never- 
theless it cannot be said that such user, 
1. e. with the permission of the Public 
Works Department, was without due 
authority. This particular source, namely 
the Manniar river, is a major irrigation. 
work in respect of which the officers 
of the Public Works Department, exercise 
complete control sofaras distribution of 
water is concerned, as can be seen from 
Board’s Standing Order No. 54. The con- 
current findings of both the Courts below 
are to the effect thatthe user in the past 
has been with the permission of the Public 
Works Department. This user had gone 
on for over 40 years and the penal water 
rate has been levied in respect of such 
user which merely continued in the Fasli 
year 1333. The authority or permission 
given by the Public Works Department 
is not shown to have been withdrawn 
or revoked at any time prior to the levy of 
this penal water rate, and in our opinion, 
the user of the water during the Fasli in 
question must be deemed to have been with 
due authority; till such authority is revoked 
or withdrawn the user cannot be penalised. 
To this extent, therefore, the decree ofe’ 
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Wadsworth, J. must be modified the decree 
of the FirstCours, i. e. of the District 
Munsif, Kumbakonam, is accordingly 
restored. Asthe Letters Patent Appeal 
succeeds in part and fails in part the 
parties will bear their own costs through- 
out. 


N.-D. Appeal partly succeeds. 





CALCUTTA HIGH COURT 
Civil Rule No. 251 of 1938 
November 11, 1938 
Biswas, J. 
MUNICIPAL COMMISSIONERS, PABNA 
— PLAINTIFF—PETITIONER 
VETSUS 

ANUKUL CHANDRA MAITRA AND 
OTHERS—DEFENDANTs —OPPOBITE PARTY 

Bengal Municipal Act (XV of 1932),‘ss. 51, 142, 15 
—S. 51, scope of —Chairman allowing remission of 
rent to person, without such person's giving notice of 
vacancy—Lerson, if entitled to such remission—Such 
act of Chairman tf binding on Municipality—Designa- 
tion in plaint as“Commisstoners of Pabna Municipality 
represented by Chairman B”, whether sufficient com- 
plrance with s. 15. 

Section 51, Bengal Municipal Act, merely authorizes 
the Chairman to exercise the powers vested in the 
Commissioners by the Act and does not confer on 
him any delegated authority toacton behalf of the 
Commissionersin respect of matters not authorized 
by the Act, 

Where therefore a Chairman allows reduction or 
remission of rent toa person who is liable to pay 
rent, without such. person having given notice of 
vacancy in writing to the Municipwlity under s. 142, 
Bengal Municipal Act,the person is not entitled to 
claim remission asthe Municipality is not bound by 
the act of the Chairman. Nor is the person entitled 
toany statutory reduction of the amountin claim 
by virtue of s. 142, 

In a suit on behalfof Pabna Municipality, the plain- 
tiffs were stated in the plaint to be “the Commissioners 
of the Pabna Municipality’ and there was an 
addition of words “represented by the Chairman B.” 

Heid, that the designation of the plaintiffs in the 
plaint was in substantial compliance with the pro- 
visions of s, 15, Bengal Municipal Act, 

O. Rule trom tne order of tne Sub-Judge, 
First Ovurt, Pabna, dated Decembar o 
19 37. 

Messrs, Surajit Chandra Lahiri and 
Amaresh Chandra Roy, for the Petitioner. 

Mr. Krishna Kamal Maitra, for the 
Opposite Party. 

Order.—This Ruie has been obtained 
by the Commissioner of the Pabna Munici- 
pality and arises out ofa suit to recover 
rates and taxes due to the Municipality 
from the defendants in respect of 135 
quarters, namely, from tne third quarter 
of 1933-34 to the first quarter of 1437-38, 

, both inciusive. ‘The rates were assessdd at 
“Rs, 9-8-3 per.quarter wp to the end of 1935-36 
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and at Rs. 6 15 9 per quarter for the remsin- 
ing period. The total amount due for the 
period sued for at these rates was Rs. 9U-1 3; 
including interest the total claim amounted 
to Rs 100 14-3 (Rupees one hundred and 
annas fourteen and pies three). The suit 
was dismissed by the learned Subordinate 
Judge of Pabna exercising Small Cause 
Court jurisdiction. 

The first point taken before him was 
that the suit not maintainable. it was 
contended that under s. 15, Bengal 
Municipal Act, 1932, the plaintifis should 
have been designated as the “Municipal 
Commissioners of Pabna,” and not in the 
way stated in the plaint. It was pointed 
out that under the corresponding section 
of the old Act, the Commissioners were 
entitled to sue in tha name of their 
Chairman, by the description of “Ohairman 
of the Municipal Commissioners of the place 
concerned.” Buch a description, the argument 
proceeded, would be wholly improper under 
the present Act. The learned Subordinate 
Judge gave effect to this objection. There 
was an application by the plaiatiffs for 
amendment of the plaint in order to 
bring the cause-title strictly in line with 
the requirements of s. 15. But, the 
learned Subordinate Judge rejected the 
application. The same objection to the 
maintainability of the suit has been renewed 
in this Court by the defendant-opposite 
party. 1 do not think, however, that there 
is any substance in it. In the first place, 
the plaint shows that the plaintiffs were 
not described in the way suggested by 
the defendants opposite party, or in the 
way contemplated in the old s. 23. The 
plaintiffs are stated to be “the Oommis- 
sioners of ths Pabna Municipality,’ but 
certain words are added thereafter which 
might as well have been struck out. 
These words are: “represented by. the 
Ohairman Rai Bahadur Radhicanath Bose.” 
I am of opinicn that the designation of 
the plaintiffs in the plaint was in substantial 
compliance with the provisions of s. li. 
Secondly, in any case, I think tnat if the 
defendants or the Uourt were inclined to 
be so meticulous, the ,amendment ought 
to have been allowed, specially as tms 
would not have occasioned any prejudice 
to anybody. 

The next ground on which the suit 
was dismissed relates to the merits of 
the case. The defeneants’ case is that the 
holding, in question, for which the rates 
claimed were due, had been Vacant through- 
out the period for which the demand was 
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made, and that consequently the defendants 
were entitled to vacancy remission. 
According to the defendants, they had 
given notice of vacancy in writing to the 
Municipality. If they had, then there is 
no doubt that the defendants would be 
entitled to claim remission to the extent 
of Sthofthe tax unders. 142 of the Act. 
The learned Subordinate Judge iu dealing 
with the evidence on the point, however, 
says that there is no satisfactory proof of the 
alleged service of the vacancy notices on 
the Municipality. I have read the evidence 
myself and [ find that although the defen- 
dants state that they had given vacancy 
notices, the Municipal Officers who have 
been examined on behalf of the plaintiffs 
categorically denied the receipt of such 
notices. I must therefore accept the finding 
that vacancy notices had not been given. 
That being so, s. 142 cannot possibly come 
into play, notwithstanding that the holding 
might have remained vacant in point of 
fact for the period in suit. Defendant 
No. 1 says that he had approached the 
Ohairman of the Municipality and this 
officer had expressly granted remission. The 
amounts of rates due for the whole of the 
period, it is said, was actually reduced by the 
Ohairman to Rs, 20-12-3. ‘Lhisis admitted 
on behalf of the plaintiffs. Witness No. 1 
for the plaintiffs in fact states: 

“It was settled that the tax of Rs, 20-12-3 would 
be payable by defendant No. 1 and acceptable to 
the Municipality, and he goes on to add a condition 
in these terms: if he paid in all Rs. 82 odd for 
two buildings and one carriage immediately,” 
and he turther stated that in default of 
such payment the concession would be with- 
drawn. Assuming this to have been so, the 
question arises whether any such settlement, 
if made by the Chairman, would be binding 
upon the Commissioners. Iam clearly of 
‘opinion that the answer should be in the 
negative, ‘The only grounds on waoich remis- 
sions or reduction uf rates may be allowed 

- under the Bengal Municipal Act (1932) are 
Bet out in ss. 141 and 142. Section 141 
deals with a cise of excessive hardship and 
admittedly it has no application in the 
present case. Section 142 speaks of remis- 
‘sion on the ground of vacancy, but it 
is made contingent upon the party seeking 
remissicn giving notice of vacancy in writing 
to the Municipality. Tanis condition as 
already slated was not held to have been 
established here. Section 142, therefore, 
cannot bg of any assistance to the defendants, 
So far as the puwers of the Chairman to 
bind the Municipality are concerned, they 
are to be found in s. 51, This section, 
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however, merely authorizes the Chairman 
to exercise tLe powers vested in the 
Cctamissioners by the Act and will not 
obviously confer on him any delegated 
authority to act on behalf of the Commis- 
sioners in respect of matters not authorized 
by the Act. If therefore in this instance 
the Chairman had allowed the reduction 
or remission without acting in conformity 
with the provisions of the Act, the Muni- 
cipality cannot be bound by such act. 
The defendants accordingly, in my opinion, 
are not entitled to claim the benefit of 
the remission or 1educiion which the Obair- 
man is supposed: to have allowed. Nor 
are they entitled to any statutory reduction 
of the amount in claim by virtue of s. 142. 

The learned Subordinate Judge, in my 
opinion, was therefore not justified in dis- 
missing the suit, The judgment and 
decree of the learned Subordinate Judge 
will be set aside and there will be a 
decree in favour of the plaintifs Muni- 
cipality for the amount claimed with costs. 
The petitioners will get their costs of this 
Rule hearjng fee being assessed at one gold 
mohur. 

S. Decree set aside. 


pup 


MADRAS HIGH COURT 
Civil Appeal No. 319 of 1936 
September 27, 1938 
Buan, J. 
NAGARATNAM PILLAI—APPELLANT 
VETSUS 
RAMASBW AMI IYER — RESPONDENT 

Execution—Step-in-aid—Petition for issue of 
mere notice to judgment-debtor toshow cause why 
decree should not be executed, if step-in-aid. 

There is no provision in the Code of Civil Pro- 
cedure for the issue of a mere notice to the judg- 
ment-debtor to show cause why the decree should 
not be executed against him and a petition request- 
ing the issue of a mere notice of that kind cannot 
be described as an application to take a step-in- aid 
of execution. 

O. A. against the order of the Sub-Judge, 
Tiruvarur, dated April b, 1936. 

Mr. K. S. Desikan, for the Appellant. 

Mr. R. Krisihnaswami Ayyangar for Mr. 
P.N. Appuswamy lyer, for the Respon- 
dent. 

Judgment.—In my opinion the decision 
of the iearned District Munsifin this case 
was right and that of the learned Subordi- 
nate Judge was wrong. The execution 
petition presented by tae respondent on 
January 12, 1931, was a petition in which 
thee decree-holder prayed for execution 
againt defendant No. l nientioned ip ` 
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col. 2, Thé prayer 

follows: 
- “For the realization from defendant No. 1 of the 
total araount mentioned in col, 8 herein, with 
subsequent interest and execution costs and Vakil 
fees. I praythat, after issue of notice to the defen- 
dants mentioned in col. 2, a warrant may be issued 
to defendant No. 1, that he may be arrested and sent 
to jail and thus the amount be recovered.” 

Now on January 12, 1931, defendant 
No. 1 had been adjudicated insolvent, but 
he had not yet been discharged. Nec- 
tion 24 (2), Provincial Insolvency Act, 
prevents any creditor from having any 
remedy against the property of an insolvent 
after adjudication without the leave of the 
Court. lt is not pretended that any leave 
of the Insolvency Court was taken and it 
is indeed admitted by learned Counsel for 
the respondent that, in so far as this 
execution petition prayed for the arrest 
of defendant No. 1, it was notin accordance 
with law. Iam asked, however, to say that 
it was an application to take a step-in-aid 
of execution because the decree-holder 
prayed that defendant No. 1 might be 
arrested “after issue of notice to the defen- 
dants mentioned in col. 2.” In col. 2 the 
minor sons of defendant No. l are mention- 
ed as well as defendant No. L himself. It 
is pointed out that under O. XXI, r. 22, 
Civil Procedure Code, notice is necessary 
if execution is sought in a petition pre- 
sented more than one year afterthe date 
of the decree and since execution could not 
proceed without notice under O. XXL, r. 22, 
I am asked to say that this was an appli- 
cation for a stepin-aid. | regret L cannot 
accept this argument. There is no provi» 
sion in the Oode of Civil Procedure for the 
issue Of a mere notice to the judgment- 
debtor toshow cause why the decree should 
not be executed against him and [ am of 
opinion that petiton requesting the issue 
ofa mere notice of that kind could not be 
described as un application to tak a step-in- 
aid of execution, It is important, I think, 
to observe that under O. XXI, r. 22 the 
Court executing the decree 1s required to 
IS8SU0 a notice : 

“to the person, against whom execution is applied for 
requiring him to show cause, on a date to be fixed, 
why the decree should not be executed against him.” 

‘Chere is no duty cast upon the Uvurs by 
T. 22 of O. XXI to issue notice to the 
Persons against whon execution is not 
applied for. In this execution petition of 
January 12,1951, the only person against 
whom execution was. applied for was 
defendant No. 4. ‘I'nat is clear from the 
Potition itself “and that is what tne decree- 
holder meant. Tais Gan be seen frum 
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para. 10 of the execution petition put in on 
January 8, 1934, Referring to the petition 
of 1931 the decree-holder there says: 

“Oo January 12, 1931, petition was tiled for issue 
of warrant of arrest to defendant No, i and notice 
wag ordered. No bhatta was paid and the petition 
was disposed of," 

It is quite clear that the decree-holder,; 
at any rate, never considered that he had 
made any application for execution against 
the other defendants than the first. 1 am there- 
fore in agreement with the learned District 
Munsif that the petition of Januaryl2, 1931, 
was not a petitionin accordance with law 
either for execution or to take a step-in-aid 
of execution. It is not necessary to discuss 
at length the petition of January 8, 1934, 
but if it were, 1 should hold that the learned 
Distret Mansif was right in regard to that 
also, Tnat again was a petition in which 
defendant No. l is the only person against 
whom execution is prayed for and the caly 
relief prayed for is the arrest of defen- 
dant No. l. That petition was made after 
defendant No. 1 had been discharged and 
s. 44 (2), Provincial Insolvency Act, says 
that upon discnarge a debtor is released 
from all debts provable under the Act 
This appeal is, therefore, allowed, the order 
of the learned Subordinate Judge is set 
aside and the order of the District Munsif 
is restored. 


NoD. Appeal allowed, 


RANGOON HIGH COURT 
Civil Miscellaneous Application No. 22 
of 1933 
April 6, 1938 
Ropeats, O. J. AND DONKLEY, J. 
ABBA DADA ANp Co.—APPLICANT 
versus ; 
COMMISSIONER og INCOME-TAX, 
BU R MA—HESPONDENT 

Income Taz Act (XI of 1422), ss. 23-A, 66 (3)—- 
Muhammadan assessee doing business im Burma 
having immovable property mainly as capital— 
Application under 8. 2)-A—Allegation that hz made 
gifts of certain property tohis two sons and pard 
bonuses to two employees—Formution of partnership 
between them alleged—Gijt apd partnership not 
registered—Firm held could not be regisiered under 
s. 20-A—High Court, if can ask Commissioner to 
refer question which assessee has not required Com- 
missioner to refer under s. 66 (2). , 

An assesseg who was a Muhammadan had his 
business in Burma. The capital consisted mainly 
of immovable property, The assessze alleged that 
he had made gifts of ks. /7a,0UU to each of two 
sons and had given a bonus of Ks, 5,000 to each of 
two employees, out of the capital of his business 
and that these sums had been re-invested by these 
four persons in the business which had thereby 
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become u partnership of five persons. He produced 
a deed of partnership, which was not registered 
under the provisions of the Registration Act and a 
certificate of registration of this partnership under 
a. 59, Partnership Act, and pointed to entries in 
the books of account which purported to show that 
the capital of the new partnership was divided 
into five shares. The gifts also were not register- 
ed in accordance with s. 123, Transfer of Pro- 
perty Act. The assegsee made an application to 
the Income-tax Officer, under the provisions of 
s. 26-A, Income Tax Act, and the rules framed 
thereunder for the registration of this business as 
m business of afirm for the purposes of this 
ct: 

Held, that in Burma a gift of property by one 
Muhammadan to another must be made in accord- 
ance with the provisions of s. 123, Transfer of 
Property Act. There wereno valid gifts by assessee 
to his sons and employees, and hence there had 
been no contributions by them to the capital of 
the alleged partnership. Moreover, the capital of 
this business consisted mainly of immovable proper- 
ty, and the partnership deed purported to transfer 
this capital from one person, to five persons, his 
two sons and histwo employees. As it had not 
been registered under the Registration Act, it was 
clearly ineffectual. Therefore, four of the alleged 
partners had not acquired any share in the capital 
of this business and hence the firm could not be 
registered under s. 26-A, Ma Asha v. B.K. Balder 
(2), relied on, 

It is not open to the High Court under s, 66 (3), 
to order the Commissioner of Income-tax to state a 
case and to refer a question of law which the 
assessee has not duly required the Commissioner 
to refer under s. 66 (2). Commissioner of Income- 
taz, Burma v. C. P. L. R. Chettyar Concern, Faundge 
(3), followed. 


C. Misc. App. for mandamus under s. 66 
(3), Income Tax Act. 

Mr. Paget, for the Applicant. 

Mr. U Thein Maung, for the Respondent, 

Dunkley, J.—When Haji Abba Dada 
was about to be assessed to income-tax for 
the year 1936-37, he made an application 
to the Income-tax Officer, under the pro- 
visions of s. 26-A, Income Tax Act, and the 
rules framed thereunder for the registra- 
tion of this business as the business of a 
firm for the purposes of this Act. Haji 
Abba Dada alleged that he had made gifts 
of Rs, 75,004 to each of two sons and had 
given a bonus of Rs. 5,000 to each of two 
employees; out of the capital of his busi» 
ness and that these sums had been re- 
invested by these’ four persons in the busi- 
ness which had fhereby become a partner- 
ship of five persons, He produced a deed 
of partnership, dated April 29, 1936, which 
was not registered under the provisions 
of the Registration Act and a certificate 
of registration of this partnersnip under 
s. 59, Partnership Act, and pointed to 
entries inthe books of account which pur- 
ported to show thatthe capital of the new 
partnership was divided into five shares, 
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one and half lacs for himself, Rs. 75,000 
foreach of his two scns, and Rs. 5,000 for 
each ofthe two employees. The Lncome- 
tax Officer held scme sort of an inquiry 
and came to the conclusion that no real 
firm existed, and therefore refused to re- 
gister the firm under s. 26-A. Au appeal 
againstthis order was made to the Assistant 
Commissioner of Income-tax, but was 
dismissed. Then application was made to 
the Commissioner of Income tax to refer 
certain questions of law, which, the assessee 
alleged, arcse out of the appellate order 
of the Assistant Commissioner, to this 
Court, but the Commissioner of Incomestax 
declined to state acase. Hence this pre- 
sent application to this Court, under s. 66 
(3), Income Tux Act, asking us to require 
the Commissioner to state a case. 

The ofder of the Commissioner of Income- 
tax, dated November 16, 1937, is based 
mainly on surmise and speculation, and we 
do not propose to make any further refer- 
ence to it, save tbat we must take strong 
excepticn to one statement occurring in the 
order, where, referring to an application of 
the assessee that his assessment should be 
made at Rangoon instead of at Myanaung, 
the Commissioner says that this application 
was “made, | should guess, in tLe interests 
of his professional representative.’ This 
statement is entirely without foundation, 
in fact, was quite unnecessary and highly 
improper. It is admitted that the appli- 
cation by the assessee under s. 26-A was 
made in proper form and in accordance 
with the rules. It was accompanied by 
a deed of partnership which was not re- 
gistered under the Registration Act, but 
which purported to specify the individual 
shares of the partners. ‘here were also 
produced the book entries in the books of 
account purporting to set out the shares 
in the capital of each of the partners, and 
the registration Certilicate of the firm under 
the Partnership Act. No other facts were 
alleged to prove, as Sir George Rankin, 
O. J., put it in Bisseswarlal Brijlal v. Com- 
missioner of Income-tax, Bengal (lj, at 
p. 310“ “the reality of the instrument pro- 
duced,” but Mr. Paget for the assessee now 
says that other evidence was available and 
would have been produced if opportunity 
had been given. 

The assessee asked the Commissioner of 
Income-tax to refer six questions to this 
Court. lb is unnecessary to set out these 

€1)41 TC 365; 128 Ind. Cas. 327; A I R 1980 Cal. 449; 
57 0 1336; 31 O WN 363; Ind. Rul. (1931) Oal, 87 (S Be 
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questions in full, and it is sufficient to say 
that in essence they amount to the sittgle 
questicn whether there were contributions 
validly made to the capital of the alleged 
partnership by thetwo sons and the two 
employees. It is common ground that these 
four persons had no means of their own 
wherewith to make contributions to the 
capital, and that all that has occurred is 
that certain entries, which may well have 
Ween made by 2 clerk, have been made in 
the account books of the business formerly 
belonging to Haji Abba Dada alone, giving 
them credit to their respective shares in 
the capital of the business. Admittedly, no 
cash or property ever passed, but it is sat 
up that these entries in the books of account 
and the execution of the partnersbip deed 
amount to gifts by Haji Abba Dada to each 
of these persona of these res pective amounts, 
which were at the same time contributed 
by these Persons to the capital of the firm. 

Any question of law which might arise 
out of these circumstances has already 
been “answered by a Full Bench of this 
Court in Ma Asha v. B. K. Halder (2), where 
it was held that in Burma a gift of pro- 
f another 
must be made in accordance with the pro- 
visions of s. 123, Transfer of Property Act. 
There were no valid gifts by Haji Abba 
Dada to his sons and em ployees, and hence 
there have been no contributions by them 
to the capital cf the alleged partnership. 
Moreover, the capital of this business con- 
sists mainly of immovable property, and 
the partnership deed purported to transfer 
this capital from oae person, Haji Abba 
Dada, to five persons, Haji Abba 
Dada, his two sons and bis two em- 
ployees. As it has not tbeen registered 
under the Registration Act, it was clearly 
ineffectual to do anything of the kind. 
Therefore four of the alleged partners have 
not acquired any share in the capital of this 
business. Mr. Paget has urged that it is un- 
necessary to the constitution of a partner- 
ship that all the partners should hold a 
sharein ihe capital of the firm ; that is 
undoubtediy 80, but in order that a firm 
may be registered under s. 26-A, Income 
Tax Act, the instrument of partnership 
must specify the individual shares of the 
partners, and the instrument in this case 
specifies that each partner holds a share 
which in actual fact hedces not hold, and 
therefore the firm cannot be registered under 
the section. In our opinion, a question of 


(2) 14 R439: 164 Ind ; 
430; 9 R Rang. 164 (F Be ika A T R 1938 Rang. 
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law does arise fron the appellate order of 
the Assistant Commissioner, and that is 
this: “Wtether, when an application 
under e. 26-A, [ncome Tax Act, is made in 
proper form and a deed of partnership is 
produced with the application, the Income- 
tax Officer has jurisdiction to refuse to 
register the partnership under s, 26-A and 
the rules thereunder, either peremptorily or 
after having given the assessee an oppor- 
tunity of being heard ?” 

There is no decision of this Court on 
this important point, and the provisions of 
the section and rules are by no means 
clear, and therefore we should have been 
prepared to require the Oommissioner of 
Income-tax to refer this question if we had 
jurisdiction to do so. But clearly we can- 
not require him to refer it; this has been 
decided in Commissioner of Income tax, 
Burma v. ©. P. L. R. Chettyar Concern, 
Paundge (3). In his application under 
s. 66 (2), the assessee did not ask the 
Commissioner of Income-tax to refer this 
question of law, no doubt advisedly, as the 
question is covered by authority of Indian 
High Courts. Oonsequently it is not open 
to us to require the Commissioner to state 
This application fails 
and is dismissed with costs; Advocate’s 
fee ten gold mohurs. 

Roberts, C. J.—I agree. 

D. Appiteation dismissed. 

(3) 12 R 322; 150 Ind, Cas. 408; A IR 1934 Rang 
132; 6 R Rang. 391 (S B). 


MADRAS HIGH COURT 
Civil Appeal No. 296 of 1933 
February 14, 1938 
VeNKATASUBSA Rao AND ABDUR 
RAHMAN, JJ. 
SITHU N. R. KOPPUSWAMI AYYAR— 
APPELLANT 
versus 
SITHU M. SUBBA AYYAR AND OTHERS 
— RESPONDENTS. 

Co-owners—Ouster—On partition house allotted to 
plaintiff and defendant—Occupation of house by 
both—Subsequent conduct of defendant held amount- 
ed to ouster of piaintiff—D&fendant held liable to 
pay rent for plaintiff's half share from date of 
ouster to date when ouster ceased, 

There were three brothers N, & and S. After N's 
death plaintiff who was the natural-born son of S; 
was adopted by the widowof N. About two months 
after the adoption, there was a partial partition 
and the suit house was allotted to the pfaintiff and 
S who was the defendant in the suit. There wera 
proceedings about the custody of the minor plaint- 
iff and eventually the adoptive mother was appoint- 
ed the minor's guardian. Both the branches of the 
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family, è. e., the plaintiff's branch and the defend- 
ant's branch, were in occupation of the suit house 
till the adoptive mother finding it irksome to live 
under the same roof as her brother-in-law, the 
defendant, left thehouse. Subsequently she wishing 
to return to the suit house, applied to the Oourt, 
that she should be permitted to open a new gate- 
way, sothat her portion might be quite distinct 
from the defendant's portion of the house. The 
defendant opposed the application, and in doing so, 
averred that in the house two families could not 
conveniently reside and went on to say that the 
adoptive mother ought not tobe allowed tolive in 
the suit house: 

Held, that plaintiff and defendant were co-owners 
and the defendant's conduct afforded clearest posi- 
sible evidence of exclusion of the plaintiff, amount- 
ing to ouster in law. Defendant was, therefore, 
liable to pay rent for plaintifi's half share in the 
house from the date of ouster to the date on which 
the ouster ceased. 


©. A. against the decree of the Bub- 
Judge, Madura, dated March 13, 1933. 

Messrs. M. Patanjali Sastri and N. R. 
Govindachari, for the Appellant. 

‘Mr. K. Rajah Ayyar for Mr. N. Rajago- 
pala Atyengar, for the Respondents. 

Venkatasubba Rao, J.— The dispute is 
the result of an unseemly squabble and the 
question that now arises for decision is a 
very simple one. There were three brothers, 
Nagaswamier, Ramier and Subbier, of whom 
the last mentioned person is the defendant. 
Nagaswamier died on February 8, 1919, 
and the plaintiff who was the natural born 
son of Subbier was adopted by Naga- 
swamier's widow Swarnammal on the day 
following her husband's death, i. e., Febru- 
ary 9, 1919. At the time the plaintiff was 
about 13 years old and the adoption was 
the prelude to a protracted quarrel be- 
tween Swarnammal on the one hand and 
her two brothers-in-law, Ramier and the 
defendant, on the other. The plaintiff was 
siding in those quarrels with his father 
and uncle, but that fact can and ought to 
have no bearing on the issue to be decided: 
the attitude of the minor and his likes. and 
dislikes are matters which are irrelevant to 
the question. Unfortunately in the lower 
Court the learned Judge allowed his mind 
to be swayed by the plaintiff's attitude 
and wrote what we regard a laboured 
judgment. About two months after the 
adoption. there was a partial partition and 
the suit house was %llotted to the plaintiff 
and the defendant. There were proceedings 
about the custody of the minor Plaintiff 
and eventually on July 12, 1920, Swarn- 
ammal was, inspite of opposition, appointed 
the minor’g guardian. Both the branches of 
the family, i.e. the plaintiff's branch and 
the defendant's branch, were in occupation 
of the suit house till Swarnammal, finding 
& 
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jt irksome to live under the same roof as 
her ,brother-in-law, the defendant, left the 
house in July, 1919. In November, 1920, 
Swarnammal made an application to the 
District Court in the guardianship petition. 
The statements and counter-statements 
made in that petition are very important, 
and tke question really to be considered is, 
what is the effect of those proceedings ? 
Swarnammal wishing to return to the suit 
house applied to the Court, that she should 
be permitted to open a new gateway, so that 
ber portion might be quite distinct from 
tbe defendant's portion of the house. The 
defendant opposed the application, and in 
doing so, averred that in the hcuse two 
families could not conveniently reside and 
went on to sav that Swarnammal ought 
not to be allowed to live in the suit house. 
There was, an account relating toa certain 
partnership, and the defendant in the 
course of his statament made the following 
offer : 

“If necessary, respondent No. 2 (the-defendant) is 
prepared to credit in the minor's account any 
Yressonable rent which can be realized from his 
half-share in the house.” 

On this the petition by Swarnammal 
was dismissed by the Court. There are two 
things that here require notice: first, that 
Swarnammal in making the application 
most clearly declared that she was doing 
so on behalf of the minor and his estate, 
and secondly, that she applied to be releas- 
ed from the obligation of giving security 
before entering upon her duties, but the 
defendant's objection to her residing in the 
house had no connection whatever with 
that part of her request. The position then 
is shortly this: The plaintiff and the defen- 
dant being co-owners, unless it can be shown 
that the plaintiff was excluded, the defen- 
dant cannot be made liable for rent. The 
defendant’s conduct, to which we have 
referred, affords, in our opinion, clearest 
possible evidence of exclusion, amounting 
to an ouster in Jaw. We must, therefore, 
hold that from November 8, 1920 (the date 
of Ex. Swarnammal's petition) the 
defendant is liable to pay rent, for the 
plaintiff's half-share in the house in ques- 
tion excluding room No. 4 which the plain- 
tiff is willing to exclude; in other words 
room No. 4 isa part of the plaintiff's half 
and in computing the rent for that half, 
room No. 4 should be excluded. - 


The next question that arises is up’ to 


what date is the rent payable. Ramier 
died*in December 1926 and in March 1927, 


just on the eve of the plaintiff attaining e` 


+ 
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majcrity (completing 21 years), there was 
some altempt made to put an end tothe 
quarrels. At that time, according to the 
Plaintiff. there was lan arrangement between 
him and the defendant that the latter 
should he in occupation of his (the plains 
tiffs) moiety and pay a reasonable rent. 
He took possession of room No. 4 which 
till then had been locked up, whitewashed 
rome portions of the house and entered 
into the arrangement referred tn ahove. 
The lower Court has found that this speci- 
fic agreement of lease set up is untrue, but 
the fact remains, that on the plaintiff's 
own showing, exclusion had then ceased; 
and according tohim, after be became a 
Major in about two months thereafter, the 
arrangement was ratified and continued to 
remain in force. We must, therefore, hold 
that the psriod for which the Utefendant 
is liable to pay rent for the portion already 
indicated, is from November 8, 1920 {the 
date already mentioned) to May 11, 1927 
(when the plaintiff attained majority). 
Ouster having ceased to exist from the laste 
mentioned date, the liability of the defen- 
dant {the co-owner) for rent comes to an 
end from that day. 

On what would be the proper rent, the 
lower Court has given no finding and the 
case will be therefore remitted for an 
enquiry into that matter. The lower Court 
will give a finding on the point referred to 
above, both parties being at liberty to 
adduce evidence. The plaintiff will be 
debited with a moiety of the taxes paid in 
respect of thehouse. His Counsel, however, 
suggests that the plaintiff bas been debited 
with these taxes in the partnership account 
which is the subject of O. S. No. 67 of 1930, 
and if this be so, it goes without saying 
that there will be no double deduction. 
The defendant will not be allowed credit 
for any other outgoings, such as for repairs. 
The finding will be returned in one month; 
time for objections je ten davs. Then 
remains the question of costs. Both the 
plaintiff and the defendant are to blame 
and the suit was in form a par'ition suit. 
We direct “that the costs of both the parties 
in the Court below shall be added and one 
moiety of the total costs shall be borne by 
the plaintiff and the other by the defen- 


dant. In this Court each party will bear 
his costs. 

Nis. Case remitted. 
. * 
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CALCUTTA HIGH COURT 
Appeal No. 986 of 1936 
July 5, 1938 


Jack, J, 
OHARU OCOHANDRA BASU AND OTAERS— 
P LAINTIFTS-—ÅPPELLANTS 
VETSUS 
NRITYA GOPAL BASU ano OTHERS— 
Derenpints—RESsPONDENTS 

Limitation Act (IX of 1908’, Sch. I, Art. 144—~ 
Property sold in execution of mortgage decree 
against shebait—Suit to recover possession— Limita- 
tion, starting point of. 

Both in case of a lease and in case of a sale, 
limitation for a suit to recover possession will 
etart from the date of the death of the last shebait 
responsible for the transfer. Where, therefore, 4 
property is sold in execution of a mortgage decree 
against shebaits, period of limitation starts from the 
death ofthe last of the mortgagors and a suit in- 
stituted within 12 years of the death of the Laat of 
the alienating mortgagor is within limitation, 
Ram Charan Das v. Naurangi Lal (1), followed, 
Mahadeo Prasad Singh v. Karia Bharti (4), referred 
to, Subbatya Pandaram v. Mohamad Mustafa Mara- 
cayar (2) and Ronald Duncan Cromartie and Francis 


Arthur Shephard v. Radha Damodar (3), distin- 
guished. 
A. from the appellate decree of the 


Suh-Judge, Second Court, Hooghly, Ohin- 
surah, dated March 31, '936. 

Mr. Amarendra N. Bose, Dr. Radha Benode 
Paland Mr. Pannalal Chatterji, for the 
Appellants. 

Messrs. Rama Prosad Mukherji, Khemen- 
dra Nath Tagore and Bharat Nath Mitra. for 
the Respondents. 


Judgment.—This appeal has arisen out 
of a suit for recovery of possession on 
declaration of debutter title to certain 
properties, described in the plaint, which 
wera alienated by some of the shebaits 
of Sree Sree Iswar Sridhar Jew, who is 
plaintif No. 1. The other shebaits were 
made pro forma defendants. The suit was 
decreed as regards the properties except 
properties Nos. 1 to 7 and 9 of Sch. 4. 
As regards these properties the suit 
was dismissed by the Appellate Court on the 
ground of limitation and thé only question . 
which arises in this appeal is whether the 
suit is barred by limitation under s. 144, 
Limitati8n Act. The learned Judge bas 
held that the period af limitation starts 
from the period at which delivery of posses- 
sion in execution of the mortgage decreed 
took place, whereas, for the appellants, it 
is contended that the period of limitation 
starts from the death of the last of the 
mortgagors. This took place in 1339 corres- 
ponding to 1932 and if the contention of 
the ¢ appellants is’ correct as regards the 
starting point, then the suit will not he 
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12 years of the date of death of the last 
alienating mortgagor, On tbe point of 
limitation, the trial Court decided in favcur 
of the plaintiffs relving on the decision in 
Ram Charan Das v. Naurangi Lal (1). The 
Appellate Oourt in reversing the decision 
of the trial Court relied upon the case 
in Subbaiya Pandaramv. Mohamad Mustafa 
Moaracayer (2', and alsoupen the case in 
Ronald Duncan Cromartie and Francis 
Arthur Shephard v. Radha Damodar (3... 

In this appeal the learned Advocate for 
the appellants has, in addition to the case 
relied upon by trial Court, relied upon 
the latter case in Mahadeo Prasad Singh 
v. Karia Bharti (4), and has distinguished 
the case in Subbaiya Pandaram v. Mohamad 
Mustafa Maracayar (2), as being the case 
of a trustee, in which it was held that a 
trustee was at Jiberty to dispose of the 
trust properties during the period of his 
life and a grant made for alonger period 
was good but good cnly to the extent of 
his own life-interest with the result that 
possession during bis life was not adverse. 
But, ib was. held that that argument has 
no relation to the case of a property 
acquired under an execution sale and of 
which possession had been retained through- 
out. Whatever may have been the view 
adopted in the older case, however, it is 
clear, since the decision in Ram Charan Das 
v Naurangi Lal (1), that both in case of 
a lease and in case of a sale limitation 
will start from the date of the death of 
the last shebaits responsible for the transfer 
and upon the accession of a new shebait, a 
fresh period of limitation commences. Ia 
this case it was laid down that: 

“a mahant has power(apart from any question 
of necessity) to create an interest in property apper- 
taining to the math which will continue during 
his own life, or to put it perhaps more accurately, 
which will continue during his tenure of office of 


mahant of the math, tbe result that adverse possession 
of the particular property will only commence when the 


(1) 60 IA 124; 442 Ind. Oas. 214,A IR 1933 
P © 75; 12 Pat, 251; Ind. Rul (1933) PC 56; 14P 
L T185; 37 L W512; 61M LJ 505; (1933)M W 
N 272; 100 W_N 455; 37 O W N £41; (1933) AL J 
ay O L J229; 35 Bom. L R 530;17 RD 754 
(PO). 

(2) 50 I A 295; 74 Ind, Cas, 492; AIR 1923P O 
175; 46 M 751;21 ALJ 730;45 M L J 588; 25 
Bom. LR 1275; 18 L W 903: (1924) M W N 65; 28 
O WN 493;2 Pat.L R 104; 33 M LT 235; 400 L 
J 20 (P O). 

(3) 620 L J10; 168 Ind. Cas. 859; 9 R O 595. 

(4) 621A 47; 153 Ind. Oas. 1100; A I R 1935 P O 
44; 57 A 159; 11935) O W N 247;7R PC 133: (1935) 
M'W N 162; 4l L W 291;390 W N433: 668ML J 
499; 161 © L J 122; 37 Bom. L R 333; (1935) ALI 678; 
37P LR 311 (P O), : 
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mahant who had disposed of it censes to be mahant 
by death or otherwise. 

If this be right, as it must be taken to be, 
where “the disposition by the mahant purports to 
be a grant of apermanent lease, their Lordships 
are unable to see why the position is not the 
same where the dispesition purports to be an 
absolute grant of the property; nor, was any logical 
reason suggested in argument why there should be 
any difference between the two cases. In each case 
the operation of the purported grant is effective 
and endures only for the period during which the 
mahant had power to create an interest in the pro» 
perty of the math" 


In this case there was not only a mukar- 
ram lease but also a sale and it was 
held that limitaticn under Art. 144, Limita- 
tion Act, only commenced when the 
mahant ceased to be a mahant. For the 
respondent, it is sought todistinguish that 
case which was followed in Mahadeo Prasad 
Singh v. Karia Bharti (4), on the ground, 
(1) that if that case it was only a limited 
interest which wag transferred, but as I 
pointed out, this was not so in Ram 
Charan's case (l) and also on the 
ground (2) that in those cases the plaintiff 
was in possession, whereas in the present 
case, the plaintiff was not in possession. 
But in Ram Charan's case (1), also the 
plaintiff appears {o have been out of posses- 
sion. So this is a case which is indistin- 
guisbable from the cases on which the 
appellants rely. In Ronald Duncan Crom- 
attie and Francis Arthur Sherhard v.Radha 
Damodar (3), it was held that: 

“The true rule deducible in cases where properties 
are sold in execution of a decree the period of 
limitation will run from the date of the sale and 


the suit brought after 12 years from that date of 
sale must be held to be barred by limitation.” 


But here the learned Judge was referring 
to a caso where a trustee had wrongly dealt 
with properties of atrust, whereas it has 
been held that a shebait is not in the 
position.of a trustee. After the decision 
in Ram Charan Das v. Naurangi Lal (1), 
there can be no doubt as to the law on 
the subject and that limitation in case of 
a sale as well as of a permanant lease will 
run from the date of death of the alienating 
shebait. This appeal is accordingly allowed, 
the decree of the lower Appellate Court 
set aside and that of the trial Court 
restored. The appellants will get their 


costs of this appeal and of that in the 
lover Appellate Court. 
8 Appeal allowed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT ° 
Second Appeal No. 11 of 1935 
Mav 25, 1938 
Davis, J.C anno Muna. J. 
FATEH MAHOMED IDAN AND ANOTHER— 


APPELLANTS 


g VErTSUs 
THARIOMAL JETHOMAL AND ANOTHER—- 


RESPONDENTS 

° Land Acquisition Act (I of 1894), as, 54, 31 (2)— 
Appeal against order relating to distribution of 
compensation maney, if maintainable—Daughtera 
claiming sharein compensation money awarded to 
father—Collector’s award not accepted—Reference to 
Court—Assignees from daughter parties before Court 
—Assignment recognized— Claim of assignees reject- 
ed —No appeal — Held no separate suit by them 
for share in compensation maintainable—S. 31 (2), 
applicability, 

Under the Code of Civil Procedure, an appeal lies 
from an order relating to the distribution of compen- 
sation money. 

The principleapplicable in cases under as. 1° and 
30, Land Acquisition Act is the sama ineach case, 
this principle being that parties to these proceedings 
are parties to proceedings under a special Act ; 
special tribunals have been constituted under the 
Act to deal with the matters for which the Act 
legislates, and itis in proceedings before these tri- 
bunals and not by civil suits that theclaimsof and 
disputes between the opartiesare to be settled. 
Adjudication by the appropriate tribunal under the 
Actareasmuch subject to the principles of res 
judicata as adjudication by Courts nnder Civil Pro- 
cedure Code, T.B. Ramachandra Rao v. A. N. 8. 
Ramchandra Reo (2), relied on. 

Daughters claimed a share in the compensation 
awarded to their father upon acquisition of some land 
belonging to them. The Oollector passed an order 
of apportionment bat it was not accepted. A reference, 
therefore, was made tothe Court. The daughters 
and their assignees who were present in the Court put 
forward their claims and the Court recognised the 


assignment as by consent of the daughters, to the - 


assignees. The assignees’ claim toa share was 
adjudicated upon and rejected. No appeal was filed 
from the order: 

Held, that the assignees of the daughters were not 
strangers to the proceedings underthe Land Acquisi- 
tion Act and could not therefore come in under 
Proviso 3 to sub-s. (2) of s. 31 of the Act. The section 
applies to persons who are not parties to proceedings 
under the Act and whose claims were not the subject 
of an adjudication under the Act. It was clearly 
opentothemto appeal against the order as a decree. 
This they did not do, and therefore the order reject- 
ing their claims stood and the assignees had no right 
to bring a separate suit for share in compensation. 
Kishan Chand v. Jagannath Prasad (1), relied 


on, 
Mr. Kundanmal Dayaram, for the Appel- 
lants. 


Mr. Manghanmal Bhojraj, for the Res- 
pondents, 

Davis, J. C.—This is an appeal against 
a judgment and decree of the Assistant 
Judge of Sukkur, who, by that judgment, 
confirmed ‘a judgment of the Subordinate 


* Judge of “Rohri, who dismissed the plain- 
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tiffs auit fora declaration that they were 
entitled toa sum of Re. 1,134 being a part 
of the comrensation paid by Government 
far the acquisition for the purpose of the 
Barrage of a certain Survey No. 3°9, 
owned by one Faiz Muhammad. The plain- 
tifs claim to derive their title as the 
assignees of the three daughters of this 
Faiz Muhammad. 

Now. the judgments of the lower Courts 
proceeded, generally speaking, on the basis 
that as the assignees of the daughters were 
made parties to the land acquisition prc- 
ceedings and their claim to a share of the 
compenration was adjudicated upon in ` 
these proceedings, they had no right to 
bring a separate civil suit; their remedy 
Jay in an appeal against the order of the 
Court rejecting their claim to part of the 
compensation. Rut against this view it is 
urged in appeal th:t these three daughters 
were pot in effect parties to the proceedings. 
Tt is true they appeared and that by con- 
sent the assignment to the assignees was 
recognized, but so far as they were con- 
cerned nothing more was done; there 
was no adjudication upon their claim: 
therefore a remedy lay open tothe assignees 
oulside the Act by reason of Proviso 3 to 
s. 31, Land Acquisition Act, and they 
could bring this suit and were entitled to 
an adjudication by a Civil Court. It would 
appear that in these proceedings some 
donbt arose as to whether the Collector 
had referred the case to the District Court 
nnder s. 18 or under s. 30, Land Acquisition 
Act. 

The learned Appellate Judge appears to 
have been of the opinion that if the refer- 
ence was nnder s. 30 of the Act, then the 
suit would not lie, but if the reference 
“was under s. 18. the suit would lie. But 
we do not think that the question whether 
the reference is made unders. 18 ors. 30 
is in this case decisive; for, while it may 
be said that unders 18, it must be clear 
that the party objecting was before the 
Ocurt because a reference is made to 
the Coyrt by the Collector at the instance 
of that party andthe reference under s. 30 
is made by the Colletor at his own in- 
stance, yet the same principle applies in 
each case, this principle being that parties 
to these proceedings are parties to proceed- 
ings under a special Act; special tribunals 
have been constituted under the Act to deal 
with the matters for which the Act legis- 
lates, and it is in proceedings before these 
tribunals and not by civil suits that the 
claims of and disputes between the parties 
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ate to be settled. For instance. in this case, 
though it may be said that there was a 
question of doubt as to whether when the 
order of reference was made hy the Collec- 
tor it was made under s. 18 ora, 30 of 
the Act, vet if if was made under s. 18, it 
is clear ‘the daughters of Faiz Muhammad 
were claiming a share in the compensation: 
their claim was mentioned in the order of 
reference; they did not accept the Collec- 
tor’s order as to apportionment, so that 
when thev and their assignees were present 
and put forward their claims before the 
Court and the assignment by consent was 
recognized by the Court and orders were 
passed upon their claims, the provisions of 
8. 31 would apply to all present and par- 
ties to the proceedings, and the fact thatit 
is a matter of some doubt whether the 
order was made under s. 18 or s. 30 
appears to us to be a matter of minor 
importance. In fact it would anpear that 
the order of reference was to fall as to part 
under s. 18 and as to part under s. 30. 
And under s. 53 of the Act, the provisions 
of the Code of Civil Procedure, so far as 
they are not inconsistent with the Act, 
apply to proceedings under the Act before 
the Court. 


Therefore it appears to us, ib was compe- 
tent to the Court when the compensation 
money was sent by the Collector to the 
Court for the Court to consider the claims 
of parties, who anpeared before it and made 
their claims and whose claims were mene 
tioned in the order of reference by the 
Jcllector and who had not accepted the 
Collector's award. The case in Kishan 
Chand v. Jagannath Prasad (1) is an 
authority for the procedure adopted by the 
learned Judge in this case. In that case 
a person claiming to be entitled to part 
of the compensation by reason of his title 
by adverse possession was joined as a 
party by the Court on a reference by the 
Collector under*s. 30 though that person 
had not hitherto intervened in the pro- 
ceedings and we can see in principle no 
difference if the order of referenc8 was 
made unders. 18 ore. 30. But itis urged 
by the appellants that when the assignees 
of the three daughters did apply to the 
Oourt for the payment to them of the 
share of the daughters and their claim 
was rejected, they could not have appealed 
because, ufder the authority of the Privy 
Council in the case in T. B. Ramachandra 


(1) 25 A 133; AW N 1902, 215, 
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Rao v, A. N. S. Ramchandra Rao (2) an 
appeal would lie under s. 54, Land Aequi- 
sition Act, only against an award and not 
against an order dealing with the distribu- 
tion of money between the different claim- 
ants. But this agnect of the case has been 
dealt with in a judgment of the Bombay 
High Court in Raghunathdas Rarjirandas 
v. District Superintendent of Police, Nasik 
(3) in which it was held that there ig 
nothing in the judgment of the Privy’ 
Council which would exclude an appeal from 
an order relating to the distribution of 
compensation money under the Civil Pro» 
cednre Code. Baker, J. said: 

“The provisions of s. 54, Land Acquisition Act, 
are subject to the provisions of the Oode of Civil 
Procedure, 1908, and although the order determin- 
ing the rights of the parties is not, in view of the 
Privy Oouncil judgment, an award, it is certainly 
a decree or of the nature ofa decree and an appeal 
would He against it. That is the interpretation 
which has been put on the Privy Oouncil judg- 
ment in Venkatareddi v. Adinarayana Rao(4). It 
would be extraordinary if, without special words 
to that effect, the Legislature had deprived the 
parties, who dispute the apportionment of the com- 
pensation, of the appeal which they had under 
8, 39 of the old Act.” , f 

Therefore when the assignees who became 
parties to these proceedings as assignees of 
the daughters and who had appeared before 
the Court when the order of November 


28, 1929, was passed, applied on March: 


26, 1931, for their share of the compen- 
sation money and their claim was rejected, 
then it was clearly open to them to appeal 
against the order as a decree. This they 
did not do, and therefore it must be said 
that that order rejecting their claims stands. 
That being so, we do not see how it can ba 
said that they can come in under Proviso 3 
to s. 31 (2) of the Act. It appears to us to 
be intended to apply to persons who are 


“not parties to proceedings under the Act 


and whose claims were not the subject of 
an adjadication under the Act. It cannot 
be said that the plaintiffs who are the 
assignees of the daughters are strangers to 
the proceedings under the Land Acquisition 
Act and can come in under Proviso 3 to 
sub-s. (2) of s. 31 of the Act. Their claim 
has been adjudicated upon by the Oourt 
within the meaving of the ruling of the 
Privy Council in T. B. Ramachandra Rao 

(2) 45 M 320; 67 Ind. Cas 408: A IR 1922 P80; 49 
I A129; 30M L T 154; 26 O WN 712; 35 C L J 545; 
16 L W'1; 11922) MW N 359; 20 A L J 684; 43 M LJ 


78; 24 Bom. L R 963 (P 0). 
(3) 35 Bom. L R 276; 144 Ind. Oas. 710; AIR 1933 
Bom. 187; 57 B 314; 6 R B 3. 
(4) 52M 142; 119 Ind, Oas. 42; A I R 1929 Mad. 
Ley 56 M L J 357; 29 L W 343; Ind, Rul.<1929), Mad. 
74, 7 4 
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v. A. N. S. Ramchandra Rao (2) which 


makes it clear that adjudications by, the. 


appropriate tribunal under this Act are as 
much subject to the principle of res judicati 
as adjudication by Courts under the O:vil 
Procedure Oode. We think, therefore, the 
lower Courts were right when they dis- 
missed the plaintiffs’ suit and we think this 
appeal must be dismissed with costs. Order 
accordingly, 


. D. Appeal dismissed. 
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CALCUTTA HIGH COURT 

Civil Suit No. 513 of 1937 
February 8, 1938 
PANOKRIDGE, J. 

HIRA LAL MANDAL—Pratntrer 
versus < 
SHANKAR LAL MANDAL AND CTHERS— 
DEFENDANTS 

Presidency Towns Insolvency Act (III of 1909), 
ss. 17, 45 (3)—Share given to Hindu widow on partition 
amongst sons in lieu of maintenance goes back on her 
death to sons—Son's interest in such property during 
her lifetime is not mere spes successionis but can vest 
in Official Assignee— Operation of s. 17 is automatic— 
Construction of s. 49103). 

Where upon partition amongst her sons, a share is 
given toa Hindu mother in lieu of or by way of 
maintenancefor which the sons and their estate are 
bound, the share then given does not, on her death, 
descend as if she had inherited it from her husband, 
It goes back to the sons from whom she received it 
and the interest of the sons in the share from the 
time of the partition till the death of their mother is 
not a mere spes successionis. It subsists during her 


lifetime and is capable of vesting in Official Assignee’ 


under s. 17, Presidency Towns Insolvency Act, on any 
of the sons being adjudicated insolvents. The fact 
that the interest awarded to the widow is described 
as that of a Hindu widow as also the fact that the 
Official Aseignee makes no attempt to make the in- 
solvent’s interestin theshare available to the 
creditors, make no difference and does not indicate 
thatshe was judicially given more extensive rights 
than those to which she is entitled under the law. 
Sorolah Dossee v. Bhoobun Mohun Neoghy (1) and 
Sashi Bhusan Shaw v. Hari Nerayan Shaw 2), relied 
on. 
The operation of s. 17 is automatic, and ifthe in- 
solvent has an interest in certain properties at the 
date of his adjudication, that interest vests in the 
Official Assignee by operation of law ([p. 684, col. 
2 


Pabaestioy (3) of s. 45, Presidency Towns Insol- 
vency Act, cannot be construed to mean that any 
property owned by the insolvent which is not men- 
tioned inthe insolvency proceedings must be regarded 
as falling outside their scope. 


Mr. H. Banerjee, for the Plaintiff. 

Mr. A. C. Sircar, for the Minor-Defend- 
ants. 

Messrs. P. C. Ghose, Arun Ghose and 
A. C. Mitra, for the Mortgagee-Defendaat. 


“e Judgment.—This suit for partition has 
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been instituted in the following circum- 
stances. One Kritti Bash Mandal died in 
January 1918. He was survived by his 
widow, Srimati Nistarini Dasi and by his two 
sons, the plaiatiff Hira Lal, and Ohuni Lal, 
who died in May 1933, leaving a widow 
and three sons. After the death of Kritti 
Bash, the present plaintiff instituted parti- 
tion proceedings against his brother, Chuni 
Lal and his mother, Nistarini. The subject- 
matter of the partition proceedings was the 
estate of Kritti Bash. In her written state- 
ment Nistarini claimed one-third of the 
properties left by Kritti Bash “according to 
the estate of a Hindu mother on partition 
amongst her sons. A preliminary decree 
for partition was made on April 20, 1928, 
The Commissioner appointed in the parti- 
tion suit duly made his award, which was 
confirmed on July 18, 1928. Under the 
award Nistarini was allotted certain of the 
immovable properties belonging to Kritti 
Bash "to be held and enjoyed by her as 
a Hindu widow during the term of her 
natural life.” 

On June 25, 1928, Chuni Lal morte 
gaged his interest in the properties allotted 
to Nistarini on partition, and the mort- 
gagee’s interest has now passed by assign- 
ment to a lady of the nameof Manuja 
Bala Dasi, whois defendant No. 5 in this 
suit. On October 5, 1931, Chuni Tal was 
adjudicated an insolvent, and in May 1933 
the plain'iff was also adjudicated. Chuni 
Lal had rot obtained an order of discharge 
atthe time of his death, but the plaintiff 
was discharged on March 17, 1936. Nis 
tarini died in September 1936. Meanwhile, 
defendant No. 5, Manuja Bala, had institut- 
ed a mortgage suit on the mortgage exe- 
cuted by (buni Lal on June 25, 1928, and 
the mortgaged property was finally sold to 
Manuja Bala by the Registrar on March 10, 
1937, the sale being confirmed on Nov- 
ember 11 of that year. The present suit 
was filed on April 8, 1937, the defend- 
ants being the three minor sons of Ohuni 
Lal, Chuni Lal's widow, and the mort- 
gagee Manuja Bala. The property of which 
partition is sought is that which Nistarini 
obtained under the award in the partition 
suit, and the plaintiff submits that he is 
entitled to one-half thereof, and the sons 
of Ohuni Lal to the other half. The minor 
defendants, the sons of Ohuni Lal, support 
the plaintiff, but the relief asked for is 
opposed by tke defendant Manaja Bala. 
Her contention is briefly this, that the 
plaintif has no interest in the properties 
which sre sought to be partitioned, because 
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his right, title and interest therein vested 
in the Official Assignee, when he was 
adjudicated an insolvent, by reason of the 
provisions of s. 17, Presidency Towns 
Insolvency Act. 

The soundness of this contention depends 
on the nature of the estate which Nistarini 
obtained under the partition decree. Ac- 
cording to the plaintiff, by reason of that 
decree she became the owner of tke pro- 
perties allotted to her, subject to certain 
restrictions on alienalion due to the fact 
that she was a Hindu widow, and that the 
plaintiff obtained no interest in t'e pro- 
perties until the death of Nistarini, in 
other words he had no interest in the pro- 


-perties on May 23, 1933, when ke was. ad- 


judicated insolvent, and, accordingly the 
properties never vested in the Official 
Assignee in any way. At the time of the 
death of Nistarini, the plaintiff's insolvency 
had come to an end as he had obtained his 
unconditional discharge six months before 
that date. The contention of the mortgagee- 
defendant is that on the death of Kritti 
Bash, his property passed to his sons, and 
his widow had no interest therein. The 
effect of the partition proceedings, however, 
was to give her certain properties in lieu 
of maintenance, such properties being tem- 
porarily excised as it were from the estate 
of her sons, to whom they would revert at 
her death. There are certain special cir- 
cumstances in this case, which, according 
to the plaintiff, preclude the mortgagee- 
defendant from raising these points. First 
it is said that the partition decree itself 
declares Nistarni’s estate in the property 
to be the estate of a Hindu widow, and 
that by this is meant that she was granted 
under the deeree the same right as she 
would have had if she had inherited the 
estate of her husband as a childless Hindu 
widow. It is said that the so-calied rever- 


' gioners to the estate of a childless Hindu 


widow ‘have no mare than a spes succes- 
sionis to the estate inherited by her from 
her deceased husband, so long as she lives. 
In my Opinion, the phraseology of the 
award and of the partition decree does not 
affect the matter. The decree must be read 
in the light of the proceedings in which it 
was passed. : Having regard to the fact that 
the award is the award of a Commissioner, 
and made inter partes, I do not think vhat 
the description of the interest awarded to 
Nistarini as that of a Hindu widow indi- 
cates that she was judicially given more 
extensive rights than those to which she is 


“ entitled under the law. 
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„Another point taken is that, as the Ofi- 
cial Assignee never made any attempt to 
make the plaintiffs interest io Nistarini’s 
properties available to his creditors, it was 
nci affected by the insolvency. I have been 
referred to s. 45 “3), Presidency Towns 
Insolvency Act, but I do not think that 
sub-section throws any light upon the mat- 
ter. That sub-section rung: 

“An order of discharge shall be conclusive evi- 
dence of the insolvency and of the validity of the, 
proceedings therein.” 

I cannot construe this to mean that any 
property owned by the insolvent which is 
not mentioned in the insolvency proceed- 
ings mnst be regarded as fling outside 
their scope. In my opinion, the operation of 
s. 17 ig automatic, and if the plaintiff had 
an interest in these properties at the date 
of his adjudication, that interest vested in 
the Official*Assignee by operation of law. It 
is not suggested here, as has been suggested 
in certain other cases, tbat the Official 
Assignee took any step which can be con- 
strued as a relinquishment or abandonment 
of these interests, and thereby divested 
himself of what had become vested in him 
under s.17. The result is that these preli- 
minary points taken by the plaintiff fail. 

With regard tothe general question, the 
plaintiff very rightly points out that it has 
been laid down more than once that a 
Hindu widow or mother is not a tenant for 
life, in the sense in which that term is 
familiar to English lawyers. Subject tc cer-. 
tain conditions, she is the absolute owner of 
the property in that she can effectively 
alienate the corpus, a power which I need 
hardly say is not generally among those 
possessed by a life tenant. In spite of these 
submissions, however, I have come to the 
conclusion that the case is covered by 
authority. I have been referred to Sorolah 
Dossee v. Bhoobun Mohun Neoghy (1) at 
p. 314*, a decision of Petheram, O. J. and 
Wilson and Tottenham, JJ. The point 
for decision in that case was, whether on 
the death of a widow, who had been given 
a share in partition proceedings instituted 
by her sons and relating to the estate of 
her deceased husband, the propetty passed 
to the heirs of her husband at his death 
or to those who would have been his 
heirs if his death had synchronized with 
that of his widow. [t will be observed that 
the question here is not the same, but there 
are observations in the judgment which are 
in my opinion, of great assistance in eluci, 


(1) 25 0292. , 
#Page of 15 0.—~[Ed] ° . 
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dating the principles to be applied. At 
p. 314* the following passage occurs: 6 

“The conclusion which I draw from the Bengal 
authorities is, that a wife's interest in her hus- 
band's estate given to her by marriage ceases upon 
the death of her husband leaving lineal heirs in 
the male line; that such heirs take the whole 
estate; and that the share which a mother takes 
on a partition among her sons she does not take 
from her husband, either by inheritance, or by 
way of survivorship in continuation of any pre- 
existing interest but that she takes ib from her 
*sons in lieu of or by way of provision for, that 
maintenanance for which they and their estates are 
already bound. I think it follows as a necessary 
inference that, on her death, that share-does mot 
descend as if she had inherited it from her hus- 
band, but goes back to her sons from whom she 
received it. And this is the conclusion drawn by 
Shama Ohurn Sircar and by Ghose, J., in the pass- 
ages already cited.” 

This case was referred to and followed 
by Rankin, J. in Sasht Bhusan Shaw v. 
Hari Narayan Shaw (2) at pps1005, 10667. 
The contention of certain parties in that 
case is thus summarized by Rankin, J. and 
seems to me identical with the contention 
of the plaintiff here: 

“The first question is as to the nature during her 
lifetime of the right of her sous to take her share 
among them at her decease. It ig contended by 
the eldest son that until her death there was no 
more than a mere spes successionis as regards her 
share, that no son of hers in her lifetime had an 
interest in the reversion of her share but only a 
chance or possibility within the meaning of 8. 6, 
sub-cl, (a), Transfer of Property Act.” 

On. the following page the learned Judge 
observes: 

. . . . the effect of authority binding upon me is 
. that the share in question in an interest in lieu of 
the right to maintenance which upon partition 
amongst sons is carved out of the son's shares and 
at the death of the mother goes back to and 
becomes part of the shares out of which it came. 

1 accept as the law upon this question the decision 

in Sorolah Dossee v, Bhoobun Mohun Neoghy (1) 

and I think it inconsistent with the contention that 
is now put forward on behalf ofthe eldest son.” 

in the face of these pronouncements, it 
is, ia my opinion, impossible to hold that 
from the date of the partition until the 
death of Nistarini, the sons of Kritti Bash 
had only a spes successionis. ‘lhe properties 
allotted to Nistarinit were not inherited by 
her from Kritti Bash. ‘I'he effect of the 
partition decree, however, was tomake them 
available for her maintenance, fur which 
purpose she was entitled in certain circum 
stances to alienate them, but the interest 
which the two sons had obtained by inheri- 
tance on the death of their father was 
never divested. it follows that that inter- 


est was subsisting at the date of the adjudi- 
(2) 48 O 1059; 66 Ind, Cas. 705; A I R 1921 Cal. £02; 
25 U W N 990. e 
“Page of Id O.—[Ha,] 
{Pages of #8 O.—[Hd.]° 
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cation of Hira Lal, and that under s. 17, 
Presidency Towns Insolvency Act, it passed 
to the Official Assignee. The defence accord- 
ingly succeeds and the suit must be dis- 
missed with costs. 


D. Suit dismissed. 


ed 
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Club—Expulsion from—Interference by Court, 
when justified—Rule of club providiug for expulsion 
of member—Member expelled from club after passing 
of resolution by General Committee—No reasons for 
expulsion given in requisition for meeting—Chair- 
man not allowing reasons for expulsion tobe dis- 
cussed—Eaxpelled member remaining absent from 
meeting—Suit by him for declaration that resolution 
was illegal and ultra viresand for injunctron — 
Members held offended against elementary principles 
of natural justice —Civil Court held could interfere 
and plaintiff entitled to reliefa claimed. 

A club is an autonomous institution and a Court 
oflaw will not lightly interfere with its action in 
expelling a member unless it has violated the 
recognized rules of procedure in that connection or 
those of natural justice. Interference by the Court to 
prevent expulsion would not be justified if the rules 
providing for expulsion have been strictly observed, 
the member expelled has had due notice and full 
opportunity of answering the charges made against 
him, there had been no want of good faith ın the 
exercise of the power of expulsion, and the decision 
arrived at is not manifestly absurd. The important 
question, in all cases, wherean institution has 
purported to act within its powers is whether there 
has been due inquiry. [p. 687, col. 2.] 

A rule of a certain club providing for expulsion of 
a member from the club was as follows: The 
General Committee may, by a two-thirds majority, 
for sufficient reasons, exclude any member whose 
presence in the club they may consider to be 
detrimental to its interest without assigning any 
particular reason for their so doing, from the 
membership of theclub, but no such business shall 
be transacted in a non-quorum® General Meeting. 
Ly a resolution of the General Committee of the club 
passed at an extraordinary General Meeting of the 
membens, the plaintıf was expelled from the club, 
The notice of this meeting was given to all the 
members including the plamitiff, At the meeting the 
reasons for plaintifi's exclusion were not allowed by 
the Chairman to be discussed, The requisition for 
the meeting gave no reasons for the expulsion, nor 
was there any correspondence between the plaintiff 
and the Maneging Committee or the Honorary 
Secretary or any member of the club in connection 
withthe behaviour of the plaintiff ofwhich the 
members of the club intended to take notice. The 
plaintiff deliberately abstained from attending the 
meeting. Plaintiff brought 4 suit for declaration 
that the resolution was illegaland ultra vires and 
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Claimed also aninjunction réstraining the members 
of the club and its officers from excluding him 
from the club premises: 

Held, that the action on the part of the members 
of the club offended against the elementary princi- 
ples of natural justice and reason and justified the 
Civil Oourt’s interference. The resolution was 
illegal and ultra vires and the plaintiff was entitled 
to injunction claimed. Leeson v. General Council of 
Medical Education & Registration (1), Maclean v. 
The Workers Union (2) Ratansey v. Meghji (3), 
Dawkins v. Antrobus (4), relied on. Richardson- 
a v. Fremantle (53, distinguished. [p. 690, 
col, 1, 


S. O. A. from the decision ofthe District 
Judge, Ahmedabad, in Appeal No. 203 of 
933. 

Messrs. D. N. Bahadurji and B. G. 
Thakor, for the Appellants. 

Mr. G. B. Rao, Assistant Goverament 
Pleader, for Respondent No. 1. 

Judgment.—This second appeal from the 
decree of the District Judge of Anmedabad 
raises the question of the legality of the 
expulsion of a member from a social club. 
The plaintiff was one Phiroz Antia who, at 
the date of this action, held the appoint- 
ment of Deputy Superintendent of Police 
in Gujarat. He became a member of the 
institution represented by the defendants 
known as ‘Gujarat Club’ in 1925, and was 
a continuing member until July, 1930. 
By a resolution of the General Committee 
of the club passed at an Hxtraordinary 
General Meetiog of the members 
on July 13, 1930, the plaintiff was 
expelled from the club. That resolution 
is in the following terme : “That Mr. P. H. 
Antia be excluded from membership of the 
club under r. 39.” 

Itis the plaintiff's case that the resolu- 
tion offends against the principles of 
natural justice and is, therefore, illegal and 
ultra vires. He has accordingly claimed 
a declaration to that effect and also an 
injunction restraining the members of the 
club and its officers from excluding him 
from the club premises, or preventing him 
from the use thereof, or from exercising 
all the rights nd privileges of member- 
ship. The defendants have demurred and 
contended that the Civil Court has no 
jurisdiction to interfere with the affairs of 
.the club, and that tnasmuch as they have 
acted honestly in accordance with the 
rules of tha club without malice, the 
plaintiff's expulsion is legal. The learned 
trial Judge came to 
that  altpough the plaintiff had 
sufficient opportunity to put forward his 
case, the resolution was passed in bad 
faith, and that there was malice or ill- 
will, Consequently he was of the opinion 
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that the Court could review the resolution 
of the club and accordingly he passed an 
order in terms of the prayer in the plaint. 
That decree was upheld by the learned 
District Judge in first appeal on the ground 
that although there was no malice or ill- 
will and there was complete absence of 
dishonesty or bad faith, the members con- 
travened the rules of the club and the rule 
of natural justice. Against that desres 
the club represented by the defendants’ 
has filed this appeal. There can be no 
doubt upon the record thatin passing the 
resolution expelling the plaintiff from the 
club the members purported to act under 
the provisions of r. 39 of the rules of the 


club. That rule is as follows: 

“The General Committee may, by a two-thirds 
majority, for sufficient reasons, exclude any member 
whose presence in the club they may consider 
to be detrimefital to its interest without assigning 
any particular reason for their so doing from 
the membership of the club, but no such business 
shall be transacted in a non-quorum Generei 
Meeting.” 


It may be noted thatin the above rule 
the expression ‘General Committee of the 
Olub' as defined in r. 3, sub-r. (viz), means 
an Ordinary or Extraordinary General Meet- 
ing of the members of the club.’ It is not 
disputed that the General Committee in 
this case has passed the resolution in 
question. The genesis of that resolution 
as disclosed by the evidence of some of 
those members who participated in the 
proceedings at that meeting was this: In 
pursuance of the Congress policy of Non- 
Co-operation and Civil Disobedience, a raid 
was planned by some members of the 
Congress on the salt works at Dharasana 
early in May 1930. One of the Police 
Officers deputed by Government to frust- 
rate that raid was the plaintiff, and be 
attended the spot where the raid was 
expected in order tocarry out his official 
orders. His conduct in relation to the 
measures adopted by the Police force at 
his disposal was the subject of public 
comment and he became unpopular with 
the adherents of the Congress party. On 


May 25, 1930, about thirty-two members 
of the club sent a requisition to the 
Honcrary Secretary of the club for 


convening a Special General Meeting in 
which they stated inter alia as follows: 
“Weshall feel obliged by your convening a Gene- 
ral Meeting of the members of the club for the fol- 
lowing purposes either on the same day or for each 
Separate day for the transaction of each of the busi- 
ness asgoon as possible. * * * *”" 
“IL That Mr. P. H. Antia, a members be excluded 
ie ie membership of the elub under the provision 
0. Te + d 
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That requisition gave no reasons whatso- 
ever for the plaintiff's explusion. There- 
upon an agenda was prepared and cirtulat- 
ed among the members on June 1, 1980, 
in which Item No. 5 was as follows: 

“To consider the requisition toexclude Mr. P. H. 


Antia from the membership ofthe club under r. 39 
and to pass such resolution as the meeting may deem 
t kil 


A copy of that agenda, which was sent 
under the heading “For Members only” 
, ‘Private and Confidential and not for 
publication” in terms of the resolution 
of the Managing Committee of June 20, 
1930, was addressed to and received by the 
plaintiff in due course. It is worthy of note 
that prior thereto there was no correspond- 
ence between the plaintiff end the Manag- 
ing Oommittee or the Honorary Secretary 
or any member of the club in 
connection with the behaviour of the 
plaintiff of which the menfbers of the 
club intended to take notice. The plaintiff 


deliberately abstained from attending 
the: meeting of July 13, 1930. The pro- 
ceedings at that meeting are fairly 


accurately summarized by the learned 
District Judge in para. 6 of his judgment 
as follows : 

“After the resolution to exclude British papers 
and magazines from the club was passed without 
any opposition, the resolution to exclude the plain- 
tiff from membership was taken up. A point of 
order was raised by a member, but was overruled by 
the President. An amendment thatthe requisition be 
filed was then moved and seconded. Mr.J. V. Desai 
spoke in favour of the original proposition and the 
Secretary spoke in favour of the amendment and 
warned the members against creating an undesirable 
precedent. After several other speeches on both the 
sides, votes were taken and the amendment was lost. 
When the original proposal was put to vote, 112 
voted in favour of it, and it was declared as carried. 
(Ex. 69)." 

It appears from the proceedings that, after 
the proposition was put before the meet- 
ing by one of the members, by name 
Mr. O. P. Broker, one Mr. P. B. Vakil, 
another member, asked for reasons for the 
proposed expulsion. The following minute 
is recorded in the proceedings upon that 
query : 

“The chair ruled that r. 39 does not require reasons 
to be given. Mr. R.J. Lakhia raised a point of order 
whether the proposal is in order. The President 
ruled that the proposal was in order. Mr. D. C. 
Karaka moved the following amendment that the re- 
quisition be filed.” 


Thereafter the amendment was duly 
seconded and an explanation given by 
Mr. J. V. Desai as follows: 

“Mr. J. V. Desai spoke in favour of the proposal and 
said that Mr. Antia was sent the notice of the meet- 
ing and had an opportunity of being heard and has 
+, baked nothing*in that connection,” 

. 


. 
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The complaint of the plaintiff against 
those proceedings is that the rule providing 
for the expulsion-has not been strictly 
observed, that although he had notice of 
the meeting and the proposal to expel him, 
there was no charge whatsoever formulated 
against him giving reasons for his expul- 
sion, that in consequence he had no oppor- 
tunity for explanation, and that according 
to the record in view of the absence ofa 


charge andthe omission to record the 
reasons in the resolution, „the persons 
voting acted upon conjecture and 


surmise unmindful of the motive actuating 
themover or the requisitionists. It was 
therefore urged that the members have 
acted arbitrarily and capriciously and not 
in the exercise ofthe power of expulsion 
conferred by r. 39 nor in good faith. 
Accordingly the plaintiff has craved for 
the Court’s interference with the action 
of the members of the club. 

To deprive a gentleman of his position 
as a member ofa social club iscertainly 
a Very serious and grave measure. It is 
entirely different where a club refuses 
admission without a hearing or without 
giving reasons tO a person seeking mem- 
bership, and the analogy of the procedure 
laid down in the rules in regard to admise 
sion cannot be applied to rules providing for 
expulsion. Undoubtedly a club isan auto- 
nomous institution and a Oourt of law 
will not lightly interfere with its action in 
expelling a member unless it has violated 
the recognized rulesof procedurein that 
ecnnection or those of natural justice. 
According to .Ha!sbury (Laws of England 
2nd Edn., Vol. IV, p. 493, para, 912), inter- 
ference by the Oourt to prevent expulsion 
would not be justified if the following 
conditions are satisied : 

“ ,..that the rules providing for expulsion 
have been strickly observed, that the member expelled 
has had due notice, and full opportunity of answering 
the charges made against him, that there had been 
no want of good faith in the exercise of the power 
of expulsion, and that the decision arrived at is not 
manifestly absurd... ." 

The following observations of Bowen, 
L. J. in Leeson v. General Council of Medi- 
cal Edutation and Registration (1) sum up 
the duties ofa club in “he matter of the 
expulsion of its members (p. 383*) ; 

“There must be due inquiry. The accused person 
musthave notice of what he is accused. He must 
have an opportunity of being heard, and the deci- 
sion must be honestly arrived at after he has hada 
full opportunity of being heard, With regpect to the 

(1) (1889) 43 Uh D 386; 59 L J Ob, 233; 81 LT 819; 


38 W R 308. 
a aceon 


*Page of (1489) 43 Oh, D.—[Hid], 
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‘charge made the charge of which he has notice, ib is 
a charge of infamous conduct in some professional 
respect, and the particulars which should be brought 
to his attention in order to enable him to meet that 
charge ought to be particulars of conduct which, if 
established, is capable of being viewed by honest 
persons asconduct which is infamous.” 

Those observations were quoted with 

approval in Maclean v. The Workers’ 
Union (2). They were made in recogni- 
tion of the rights of an autonomous 
institution. One of the essential duties 
is the duty ofinquiry. It does not matter 
that the accuser and the Judges are 
identical. Due inquiry postulates the 
necessity of bringing up before the persons 
charged with that duty something which 
could raisein the minds of honest persons 
the inference that objectionable conduct 
had been established or that there are 
“sufficient reasons” for the expulsion con- 
templated by the rule of the club. It does 
not matter on what evidence the charge 
was based provided there was something 
upon which a charge could be founded. 
If that duty is discharged, the Court's 
power to review the decision of the club is 
atan end, The important question in all 
cases where an institution has purported to 
act within its powers is whether there has 
been due inquiry. Recently a Bench of 
this Court had occasion to observe when 
dealing with the expulsion of a member 
from a caste (p. $05*): 
«,, that the general principles applicable to the 
expulsion of members from a club govern cases of 
expulsion of persons from caste, and those princi- 
ples, so far as relevant, involve that the expulsion 
must bein accordance with the rules of natural 
justice, which means primarily that the accused 
must have a fair hearing, and that the expulsion 
must be in accordance with the rules: see Ratansey 
v. Meghji (3).” 

Now, as I have already observed, the 
Tule providing for expulsion is r. 39 and it 
requires that there should be a consensus 
of two-thirds of the majority of the General 
Committee and that there should be “‘suffi- 
cient reasons” for excluding a member 
whose presence in the club they may con- 
sider to be detrimental to its interest. 
Those are indeed very wide powers and the 
members joining the club must ke taken 
to have acquiesced in the rule. Therefore 
if reasons which impelled the conduct of the 
requisitionists were placed before the Gene- 
ral Committee and considered sufficient by 
them, the decision could not be open to 

(2) (1929) 1 Ch 602; 98 L J Uh. 293; 141 L T 83; 73 
53 190,45 Z L R 256. 

(3) 36 Bom LR 901; 1 53 Ind, Cas. £88; A I 1934 
Bom 431; 7 R B 224, 


"Pago of 36 Bom. L, R.—(Ed.] 
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‘review by a Courtof law. That is what the 


authorities lay down. The finding of fact 
is that the member did not act maliciously 
but acted in good faith. Perhaps it would 
be difficult for me to say upon the material 
available that the members did not act 
according to their own convictions. But is 
it all that the rule requires? It requires 
that the general meeting shall act on 
“sufficient reasons.” The learned District 
Judge has found as a. fact as follows: . 

“Unfortunately the reasons for the expulsion were 
not allowed to be discussed, and the members had 
to imagine the reasons and make: up their minds.” 

Ifthat were so, can it be said that they 
discharged the duty of inquiry. There is 
evidence suggesting that although the 
reasons were not openly discussed or as- 
signed atthe meeting itself, there were 
discussions between some members outside 
the ciub from which they gathered what 
the underlying motive of the requisitionists 
was. One of the members Nathalal (Ex. 82) 
has spoken of the general conversation in 
the club relating to this requisition and 
that the topic of that coversation was the 
behaviour of the plaintiff at the Dharasana 
raid. Another witness, Chimanlal (Ex. 83), 
has stated that the information received by 
him about the plaintiff was that he had 
practised gross cruelty at Dharasana. That 
does not cure the defect due to the absence 
of reasons given in the requisition or in the 
resolution. According to the record they 
were not expressed at the meeting, and 
could not have been expressed then owing 
to the attitude of the President. There is 
the evidence of D. O: Karaka (Ex. 81), a 
supporter of the plaintiff and mover of the 
amendment, that no such reasons were given 
to the members atthe meeting. This is 
what he has stated: 

“The case against Mr. Antia I thought was this: 
in the course of his duties at Dharasana Mr. Antia had 
belaboured congressites, This was what I thought 
was in the minds of the members. I said reasons 
might not be given to Mr. Antia but reasons must be 


made known to the meeting to those who have to 
vote,” 


Knowing then that the President had 
shut out the speakers from assigning rea- 
sons for the resolution, would the fact that 
the members had gathered according to 
their individual opinion from the discussion 
with their fellow members, who were 
perhaps equally in the dark in the matter, 
the underlying motive for the action, be 
sufficient to divest the Oourt of its right 
to interfere. The omission I think was 
a figgrant abuse of the rule of the club and 
constitutes a failure to discharge the duty , 
to make enquiry. ° . R 


1939 

The material issue involved is not what 
the members thought right they should do 
upon outside gossip without bringing all 
the related facts into comparison and upon 
a floating and visionary idea of what might 
be the reason forthe resolution, but whe- 
ther the person affected by their act or 
resolution has been in that manner fairly 
aud properly treated. It is true that the 
rule isexplicit that the. General Committee 

as the power tọ exclude any member 
whose presence they may consider detri» 
mental to its interest ‘without assigning any 
particular reason for their so doing. But 
tha; rule does not-deprive the member of 
the right to be heard ia a fair manner in 
spite of the bias of his judges. It is argued 
that r. 39, if properly interpreted, does not 
require a charge to be framed, for, it pro- 
Vides against assignment of re&sons; nor 
does it provide for disclosure thereof to the 
members nor for calling upon the mamber 
offending to offer an explanation. That 
interpretation is not correcs. As I construe 
the rule, it does not exclude the statement 
of the reasons to enable the members to 
say whether they are sufficient. The omis- 
8100 in that respect, therefore, is fatal to the 
defence. If there is lacuna in the rule, such 
as is cOntended for, that rule must be sup- 
plemented by rules of natural justice and 
upon authority ihe omission to do so would 
not debar the member from complaining 
against the act of expulsion in a Court of 
law. Oounsel for the appellant conceded 
that theoretically the rule of natural justice 
has to be followed but he has argued that 
the plaintiff was not prevented from offer- 
Ing an explanation and the formality of 
the charge was waived by him by declining 
to attend the meeting. If the plaintifi’s 
absence were construed as telling the Com- 
mittee that he would not be a party to 
their enquiry or refusing to give an expla- 
nation, the plaintiffs claim will not be 
sustained. But ia my opinion that interpre- 
tation is neither fair nor reasonable in the 
circumstances of this case. The head-note 
of the report in Dawkins v. Antrobus (4), 
runs thus: ° 

“The Oourt will nut interfere against the decision 
of the members of a club profeszing to act under 
their rules, unless it can be shown either that the 


rules are contrary to natural justice, or that what 
has been done is contrary to the ules...” 


A Tule giving wide powers of expulsion 
as in this case, if it omits to provide for 
the requirements of justice and fair play, is 
contrary to natural justice, and it would be 

* pecessary to’euquire whether the General 

\4) (1881) 17 Ch D 615; 44 L T 557; 29 W R SLL. 
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Committeo has done all that it should have 
done to render the resolution binding on 
the member expelled. There is recognizable 
difference between procedure followed by a 
Court of Justice and that applicable to a 
General Committee of this kind which is 
on the footing of a domestic tribunal, and 
I agree it isnot open to aCourt of law to 
attack its conclusions on the ground that it 
is opposed tothe weight of evidence or that 
ithas not pursued the formalities which a 
Court of Justice would not avoid. But the 
elementary principles of natural justice 
require as an ordinary person understands 
them tuat the person arraigned must know 
precisely what the charge against him is. 
The phrase, “the principles of natural jus- 
tice,” is explained by Maugham, J. in 
Maclean v. The Workers’ Union (2) as follows. 
(p. 625*) : 

“The phrase, “the principles of natural justice,” 
can only mean in this connection the principles of 
fair play so deeply rooted in the minds of modern 
Eaglishman that a provision for an inquiry neces- 
sarily imports that the accused should be given his 
chance of defence and explanation.” 

Tne charge may not be formulated in 
legal language, but still it cannotbe left to 
surmise or speculation ast) why the reso- 
lution was proposed. The plaintiff in his 
eVidence has stated that he had suspicion 
as to whatthe charge against him would 
be. But that was the result of the mental 
Co-ordination of the facts as he imagined 
them, one of them being the natural anti- 
pathy towards a policeman who was opposed 
to persons who were avowedly breaking the 
law. It seems to me what the plaintiff 
might have suspected or might have learnt 
upon enquiry from some members would 
not be sufficient to remit the condemnation, 
of the General Committee for omitting to 
give clear notice to the plaintiff of what 
they were calledupon to decide. It was 
wrong to assume that it was not necessary 
to call upon him to appear and give an 
explanation which whould influence their 
vote in the matter. It cannot*be urged that 
if he nad appeared at the meeting, perhaps 
he could have got an adjournment or 
cbtaineď reasons underlying the resolution. 
The notice contained in the agenda was not, 
in my opinion,sufficient. The case in Richard: 
son: Gardner v. Fremantle (5), was decided on 
its peculisr facts. There the person charged 
was aware of all the facts leading to his 
indictment and had disclosed his, defence 
completely. I am satisfied that the action on 
the part of the members of the Gujarat Club 


(5) (1870) 21 L T 81; 19 W R 56. 
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offended against the elementary principles 
of natural Justice and reason and justifies 
the Oivil Court’s interference. It is, therefore, 


unnecessary to consider the other aspects 
of the case. 


It has been urged that the injunction 
prayed for is so wide in its terms as to 
prevent the General Committee from ever 
taking any steps to exclude the plaintiff if 
they were minded to dosoin future. That 
seems to be a reasonable apprehension upon 
the language of the injunction, The injunc- 
tion must be restricted in its terms to the 
act of the defendants in pursuance of the 
resolution, and it shall be in the following 
form: 

“That the Gujarat Club, Ahmedabad, and its 
Managing Oommittee and their servants be res- 
trained from excluding the plantiff from the club- 
premises or preventing him from the use thereof or 
from exercising all his rights and privileges of 
membership in pursuance of the resolution, the 
subject-matter of this suit which has been declared 
as illegal and ultra vires.” 

In other respects the decree of the lower 
Courts is confirmed and this appeal dis- 
missed with costs. 


B > Appeal dismissed. 
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f NAGPUR HIGH COURT 

Miscellaneous Appeal No. 204 of 1936 

August 3, 1938 
Boss, J. 
RAMADHIN— APPELLANT 
versus 

_ Seth SHEODUTT RAI—RESPONDENT 

Civil Procedure Code (Act V of 1908), s, 60— Protec- 

tion under—Agriċulturist mortgaging his agricultural 
house--Protection is waived—C. P. Land Revenue 
Act \II of 1917), s. 203—Mortgage of house in abadi 
and village including sir — Mortgagor becoming ex- 
proprietory tenant of sir—Mortgagee executing decree 
against house—House held attachable and mort- 
gagor entitled to house site and not to any particular 
gate. 

The protection given under s, 60, Civil Pr 
Code is for the beneflt of the E Hart vec 
can be waived dy him. Therefore if he chooses 
specifically to mortgage his agricultural houses, he 
must be taken to have waivedthe privilege conferred 
upon him by this section. Uzir Biswas v. Haradeb 
Das Agarwalla (1), Ganga Bishun Ram Gajtdhar Ram 
v. Jagmohan Ram 2), Bhagwandas v. Hathibhai (3) 
and Mubarak Husain v. Ahmad (4), relied on. 

A village including sir lands was mort- 
gaged by the malguzar. His house in the abadi was 
also mortgaged. Upon a decree obtained on these 
mortgages, the mortgagee foreclosed the proprietary 
interest, Thus the mortgagor became an ex-proprietary 
tenant of the sirlands. When the mortgagee sought 
to execute his decree against the house, it was con~ 
tended by the mortgagor that under s. 203 0. P 
Land Revenue Act, he was entitled to a house in the 
n and as such the house could not be attach- 

ea; 
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Held, that he was entitled only toa housesiteof 
reasagable dimensions in the abadias tenant and 
notto any particular site or house and hence the 
house was attachable Narain Ganesh Ghatate v, 
Batiram (5), distinguished. 

Misc A. from an order of the Court cf 
the Additional District Judge, Raipur, dated 
July 27, 1936, in Civil Suit No. 17 of 
1925, dated September 12, 1931. 

Mr. A. R. Kulkarni, for the Appellant. 

Dr. D. W. Kathalay, for the Respondent. 

Order.—We are concerned in this 
appeal with two houses which were mort- 
gaged to the respondent-decree-holder. 
He sued upon his mortgage and eventually 
obtained a final decree for foreclosure. 
He now seeks to execute this decree. Two 
difficulties arise. 

One of the houses is situate at Mauza 
Rajim. The judgment-debtor is a tenant 
in that village and this house which stands 
in the abadi is the only house which he 
possesses in that village. The judgment- 
debtor claims that he is an agricullurist 
and says that this house, which, according 
to him, is required for his agricultural 
operations, is exempt under s. 60 of the 
Code of Civil Procedure as well as under 
s.2030f the C. P. Land Revenue Act. 

The other house is situate in Mauza 
Kulharikot. The judgment-debtor was the 
malguzar of this village and held sir 
lands in it which he mortgaged to the 
decree-holder. Now that the mortgage has 
been foreclosed he has become the ex- 
proprietary occupancy tenant of the str 
lands, Therefore he claims that he is now 
a tenant of tke village and being a tenant 
this house, which also stands in the abadi, 
is also exempt from attachment for the 
reasons given above. 

The objecticn under s. 60 (c) of the 
Oivil Procedure Code is easily disposed 
of. The protecticn given there is for the 
benefit of the judgment-debtor and can 
be waived by him: Uzir Biswas v. Haradeb 
Das Agarwalla (1) and Ganga Bishun Ram 
Gajadhar Ram v. Jagmohan Ram (2). 
Therefore if he chooses specifically to 
mortgage his agricultural houses, he must 
be taken to have waived the privilege 
conferred upon him by this section. 
Bhagwandas v. Hathibhai (3) and Mubarak 
Husain v. Ahmad (4). It is to be observed 
that the secticn is limited to cases of 

(1) 24 O W N 575; 57 Ind, Cas. 249; A I R 1920 Cal. 
75) 6 Fat. 254; 102 Ind. Oas. 616; AI R 1927 Pat, 
23% 8 P L T 563. 

($ 4B 25. 

(4) 46 A 489; 84 Ind, Ces. 749; ATR 1924 All, 3285 
22 ALJ 371 (FB) ° 
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“attachment and sale”. No question of 
attachment arises in- a mortgage suis, 
especially in one for foreclosure, and so this 
section does not apply. 

The position under s. 203 of the O. P. 
Land Revenue Act especially when read with 

sg. 49 of the O. P, Tenancy Act is, however, 

not so simple. It is clear that under 
8. 49, the judgment-debtor lost his right 
to occupy the sir land in Mauza Kulharikot 
(I ewill deal with this village first) as 
proprietor the moment the decree for 
foreclosure was passed. Therefore he be- 
came an occupancy tenant of that land and 
was from that moment, so far as the 
present point is concerned, in the same 
position as any other tenant. 

Under s. 203 every tenant is entitled 
to a house site of reasonable dimensions 
in the abadi free of rent, and the question 
is whether this entitles a person who has 
` deliberately mortgaged his house to the 
malguzar to claim the right to occupy the 
very site on which his house stands not- 
withstanding the mortgage. The anomaly 
is particularly obvious in the case of an 
ex-proprietary occupancy tenant, for, as 
malguzar he may have had a palatial 
house quite unsuited to the requirements 
of a tenant and it hardly seems likely 
that s. 203 was intended to preserve a 
palatial residence to a person who may 
only have a few acres of sir land left to 
his name, especially when he has himself 
by his own act mortgaged it away, 

in the ordinary way I would not have 
felt any difficulty about the matter. As 
malguzar, the judgment-debtor had every 

right to dispose of his property in the 
abadi, both in respect of the material of 
the house as well as ofthe site. Section 49 
of the Tenancy Act does not step in to 
preserve to an ex-proprietor any rights in 
the abadi by virtue of his transfer, nor 
does s, 203. Therefore this part of the 
property ought, under all ordinary rules of 
law, to pass to the transferee just as much 
as the transferor’s rignts, in say, khudkasht 
lands. All that s. 203 does is to confer 
upon the transferor when he became a 
tenant, and Ven then qua-tenant and not 
qua-ex-proprietor, a right toa house site 
of reasonable dimensions, not to any 
particular house site which he chocses 
to demand whatever its dimensions, but 
to a house site of reasonable dimensions. 
The proprietor of the mahal is primarily 
entitled to allot the site but if any disput 
ne regardiag the allotment then-s. 203 
49 directs that it shall be settled by a 
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Revenue Officer not below the rank of a 
Tahsildar. 

It is also clear both from the section 
(see the proviso to subss. (3) asgwell as 
from the rulings that the privileges cone | 
ferred under s. 203 relate to the house 
site and not to the materials of the house 
itself. Therefore a tenant who has been 
allotted a house site in the abadi is free to 
sell or mortgage the materials of his house 
though he cannot transfer the site unless ` 
the malguzar consents. Section 203 (8) 
expressely exempis the terms of any 
contract between the proprietor and the 
holder. of a site in the abadi. Therefore ` 
transfers of the site can also be effected 
with the consent of the malguzar. Oon- 
sequently since s. 203 does not prevent 
the proprietor of the abadi from transferring 
his own property when he is a proprietor, 
and since it does not confer any rights ` 
or privileges upon him by reason of the ' 
transfer, and since it allows transfers 
even by tenants with the joint consent 
of the tenant and the proprietor, it seems 
to me that the usual rule must prevail 
and that the judgment-debtor must be held 
to his contract and be bound by his own 
consent. 

As I have said ordinarily I would not 
have felt any doubt about the matter 
but the ruling reported in Narain Ganesh 
Ghatate v. Baliram (5) raises a difficulty. 
That was alsoa case in whichthe malguzars 
of a village became ex-pruprietary tenants 
of the sir under a final decree for fore- 
closure and this is what Batten and 
Stanyon, A. J, Os. say about the houses in 
the abadi: 

“As regards houses in the abadi, the rights of 
the judgment-debtors now rest on the wajib-ul-arz, 
and the decree-holder, though undoubtedly owner 
of the soil and possibly, by operation of the law 
of mortgage, owner also of the houses standing 


on the soil, cannot evict them while they remain 
occupancy tenants ” 


The case went up to theip Lordships 
of the Privy Council but though the Board 
supported the judgment of the learned 
Additiona)J udicial Uommissioner generally, 
this particular point was not before them. 
However, even so, it remains a Bench 
decision which under the convention now 
obtaining binds me, so the only question 
is whether it can be distinguished. 
think it can. 

Section 203 of the present Land Revenue 


(5) 14 NL R 165 at p. 174; 48 Ind, Cas. 141; AIR 
1918 P O 84; 46 O 76; 43 I A 179; 24 M L T 315; 280 
L J 447; (1918) M W N Bes; 230 W N 297; 24 Bom, L 
R53 (P O). 
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Act was notin existence at that date and 
so the learned Judicial Commissioners 
were not considering its provision, and 
though the section is based on the customs 
obtaining in the various wajib-ul-arzes then 
in force, these documents were not uniform 
in their terms. Unfortunately the terms 
of the particular wajibeul-arz which gov- 
erned that case have not been reproduced 
in the judgment and so itis not possible 
to determine whether they were identical 
with the terms of s. 203. It seems to me 
unlikely that they could have been and 
in the absence of anything to show that 
the terms were the same, I feel free to 
follow my own view. | therefore hold that 
the judgment-debtor is liable to eviction 
and that his only rights in Mauza 
Kulharikot are to obtain a house site of 
reasonable dimensions from the proprietor 
and failing him from the Revenue Officer 
appointed icr the purpose under the Land 
Revenue Act. 

As regards the other village Rajim, the 
position isdifferent. The judgment-debtor 
- had no proprietary rigots in it at the 
time of the mortgage and therefore it must 
be assumed until the contrary is shown, 
since they are admittedly tenants in the 
village, that the house sile in question was 
assigned to them by the proprietors under 
S. 205. I am informed, tnis village is not 
one of the villages nuvtitied under the 
proviso to sub-s. 7 and so it follows the 
judgment-debtors had no right to transfer 
the site without the consent of the malguzar: 
all that they could do was to mortgage 
the materials under. the proviso to sub- 
8. (3). 

But the difficulty is that this question 
was not raised, as it should have heen, 
before decree, and since the decree directs 
foreclosure of the whole, and since the 
law allows a transfer with consent, it 
follows the decree cannot be challenged at 
the execution stage, of course the rights 
of the proprietor wno was not a party to 
this suit cannot be affected and if he 
chooses to step in und assert hfs rights to 
the site a3 oppesed to the materials, and 
if he chooses io maintain the judgment- 
debtor in possession, his objection will 
Baturally have to be heard. But so far 
as the judgment-debtor is concerned, the 
decree must be regarded as final. 

The“ order cf the lower Court is upheld 
and the appeal is dismissed with costs. 


D. oe Appeal dismissed. 
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“Suit No. 946 of 193; 
. August 22, 1935 
AH Sen, |. 
GURUDAS ROY CHOUDHURY 
— PLAINTIFF 
versus ; 


BHUPENDRA NATH GHOSE AND ofuERs 


—~ DEFENDANTS 

Will—Interpretation—Principles— Interpretation 
put on another will by Courts, if canbe considered 
— Heir,” technical meaning considered—* Heir" 
held not used in technicat sense—Worda and 
phrases—Bengali words “uttaradhicari ” and 
“ warrish “, meanings of. 

To construe one will by having recourse to the 
interpretation put on another will by some other 
Court because there are points of resemblance be- 
tween them, is not a proper method of approach, A 
single word, the turn ofa phrase or the other terms 
of a deed may give to aclause a significance which 
is entirely €ifferent from that which would attach 
to a clause, otherwise similar in another deed. It 
would, be a profitiess task to compare the various 
interpretations put oa the word “heir” in the 
different wills which have formed the subject-matter 
of judicial decision in England. The better course 
would be to study the terms of the will under con- 
sideration, to come to an understanding of the in- 
tention of the testator, if possible, and to give 
effect to this intention unless it is prevented by 
the law, In arriving at a decision regarding the 
intention of the testator, certain principles of con- 
struction must of course be remembered. ‘There are 
two cardinal principles to be observed in the con- 
sideration of wills, deeds and other documents. 
The first is that clear and unambiguous dispositive 
words are not to be controlled or qualitied by any 
general expression of intention. The second is that 
technical words or woids of known legal import must 
have their legal effect, even though the testator uses 
inconsistent words unless those inconsistent words 
are of such a nature asto make it perfectly clear 
that the testator did not mean to use the technical 
terms in their proper sense. Norendra Nath Sircar 
v. Kamalbasini Dassi (3,, Lalit Mohan Singh Roy 
v. Uhukkun Lal Roy (4; and Doed Galiini v. 
Galltni (5), relied on. |p. 695, col. Z.] 

The Bengali words uttaradhicar: and warrish 
have exactly the same meaning and connotation as 
the English word “ heir", in the legal, technical 
and correct sense of the word, an heir comes into 
existence only on the death of the ancestor and not 
before. An heir is a person who succeeds by 
descent to an estate of inheritance, he is a person 
who after his father’s or ancestur’s death has a 
right to inherit all his lunds, tenements and here- 
dituments. Doe dem Winter v. Perratt (1), relied 


on. . 

Held, after considering the facts of the case and 
the ‘terms of the will that in using the words 
uttaradhicari and warrish, the testator did not 
intend the words to have their strict legal and 
technical significance. Nor did the testator use the 
word “ heir ” in the sense of ‘heir presump- 
tive.” 

Messrs. S. M. Bose and S. R Dass, for the 
Hlaintali. 

Messrs. A. K. Hazra, S. N. Rudra and 
P. N. Chatterjee, for Defendante Nos. °l, 
z, 3 and b, respectively. 
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Judgment.—This is a suit principally 
for a declaration of the plaintiff's title to 
certain lands and for other ancillary reliefs. 
One Girish Ohandra Ghose, a- Hindu gov- 
etned by the Dayabhaga Schòol of Hindu 
Law, died in March 1908, leaving him sut- 
viving his widow Bhutomoyee Dassi, his 
three sons Anukul, Oharu and Jatindra by 
a pre-deceased wife, the three wives of the 
aforesaid three sons, viz. Nababala, Saila- 
bala and Prafulla Sundari, respectively, 
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Khelat a, son by his second wife Bhutomoyee 
and Khelat’s wife Parulbala Dassi. The 
genealogy so far is admitted by all parties. 
The plaintiffs further case is that at the 
time of Girish's death Khelat and Parul had 
a darghter, Padma, living, that she was 
born in July 1907, and died on May 24, 
19C8. Some cf the defendants deny the 
existence of Padma. I give below a 
genealogical table in accordance with the 
plaintiff's case for easy reference : 


lst wife, Hemangini=GIRISH OAANDRA GHOSH=2nd wife Bhutomoyeé 


(pre-deceased testator) 
j 


(died March 1908) 


(defendant No. 7) 





] | 
Anukul djed Charu (died 


| 
Jatindra (defendant 


Khelat 
(defendant No. 8) 


September 25, 1923 November 27, 1935 No. 5) married married 
married married l Prafullabala Parulbala (died 
Nababala Sailabala (living) (defendant No. 6.) 1935) 
(died (defendant No. 4) | 
September 7, bs l | 
1920) Padma (born Daughter (born 


Sanjib (defendant 
No. 3.) 


| 


| 
Bhupendra Nripendra 
(defendant No. 1.) (defendant No. 2.} 


On September 22, 1905, Girish Chandra 

Ghosh executed a will in the Bengali 
“language, and English translation of which 
has been filed with the plainte By this will 
the testator inter alia bequeathed certain 
property to Parulbala, wife cf Khelat, for 


life and thereafter to the heirs or ‘successors. 


of Khelat. The terms of this bequest are to 
be found in cls. 9,10, ll and 12 of the 
will. There is no dispute regarding the 
validity of this will of which probate has 
been granted, nor is there any dispute as 
to the fact that the bequest was to Parul- 
bala for life and on her demise to the heirs 
or successors of Khelat. The Bengali words 
used are ultaradhicari and warrish, 
which, all parties are agreed, mean heirs or 
successors. Probate was taken of the will 
on August 21, 19809, from tbis Court. In 
1912 Parulbala instituted a suit against 
Anukul, Oharu and Jatindra for partition. 
A consent decree waa passed. Thereafter 
in 1920 an arbitrator was appointed by 
consent of parties to divids and allot certain 
premises which were among the subject- 
matter of the will Eventually Parulbala 
was allotted the properiies mentioned in 
paras. 10 and 11 of tle plaint as being the 
properties bequeathed by the will of 
Girish to her for life and on her demise to 
the heirs of ber husband Khelat, These 
facts are now admitted by all the parides. 


“Pn September 26, 1935, Parulbala died 


after testator's death 


1907, died May 
24, 1903). and now dead.) 


leaving her surviving, her husband Khelat 
and the plaintiffs who are her three 
brothers She left no issue On August 20, 
1936, Khelat purporting to be the full owner 
of the properties mentioned in paras. 10 
and 11 of the plaint transferred the same, 
together with certain other properties, to 
the plaintiffs by a deed. The plaintiffs 
now sue for a declaration of their title to 
the properties mentioned in paras. 10 and 11 
of the plaint, i.e., to. the properties be- 
queathed by Girish to Parulbala for life and 
on her demise to the heirs of Khelat. 

This claim is based on two alternative 
grounds: Firstly, the plaintiffs’ case is 
that by the bequest Parulbala got not only 
a life-interest in the properties but also a 
vested remainder as the heir presumptive 
of Khelat on the date of the testator's 
death. This vested remainder was her 
stridhana, and on her dé@ath, without 
issue, her brothers who are the heirs of her 
stridhana property acquired absolute title 
thereto. ° Secondly, it is contended that if 
it be held that by the terms of the will 
Parulbala could not get a vested remainder 
in the property, the plaintiffs acquired 
title in the following manner: On the 
death of Girish, Parulbala got a Jife- 
interest and Khelat's daughter Padma who 
was alive on the date of Girish’s death 
got a vested remainder. On Padma's 
death, the vested remainder which wag 
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Padma’s stridhana, devolved upon Parul- 
ala as a Hindu mother, ĉi. e., Parulbala 
got the limited estate which a Hindu 
mother gets in tke stridhana of her 
daughter. On Parulbala'’s death Khelat, as 
next heir of his daughter Padma, got an 
absolute estate in the property and there- 
after the plaintiffs acquired Khelat's in- 
terest by the deed of August 20, 1936, 
whereby Khelat transferred all his interest 
in these properties together with other 
properties. to the plaintiffs. Thus the plain- 
tiffs seek to establish their title as heirs of 
Parulbala, and in the alternative, as trans- 
ferees from Khelat. Bhupendra and Nri- 
pendra, defendants Nos. 1 and 2, who are 
the grandsons of Girish by his son Anukul, 
have filed a joint written statement, while 
Sanjib, defendant No. 3, whois a grandson 
of Girish by his son Charu, and Jatindra, 
one of the sons of Girish, have filed separate 
written statements, The other defendants 
do not appear. I do not propose to set out 
the various contentions raised in the written 
statements inasmuch asthe defendants have 
abandoned some of them at the trial. The 
postition taken up by the defendants now is 
this; Bhupendra, Nripendra and Sanjib 
deny that Parul had any daughter living 
‘at the time of Girish’s death. There is no 
denial of this part of the plaintiff's case by 
Jatindra. All the defendants now admit 
that by the will Parulbala got a life-inter- 
‘est in the properties mentioned in paras. 10 
and 11 of the plaint and indeed this is 
clearly established from the willand the 
other documents filed with the plaint and 
proved in this case. The points of difference 
arise around the bequest to the heirs of 
Khelat on the demise of Parulbala. Coun- 
gel for the various defendants contend that 
this bequest is of no effect and that on 
Parulbala’s death the property bequeathed 
to Parulbala devolved as if it had been 
undisposed of by the will of Girish; in 
‘other words they argue that the property 
in suit should be distributed among the 
heirs of Girish as on intestacy. According 
to this view, Bhupendra and Nripendra 
jointly would get a one-fourth share each, 
The validity of the deed of transfer exe- 
‘cuted by Khelat in favour of the plaintiffs 
on August 20, 1936, so far it transfers 
this one-fourth share of Khelat to the 
plaintiffs, is not now challenged and the 
defendapts do not oppose a decree in favour 
of the plaintiffs with respect to this onee 
fourth share. 
. Before dealing with the question of the 
effect of the bequest to the heirs of Khelat on 
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the demise of Parulbala, I propose to dis- 
posé of the question of fact whether Khelat 
had a daughter living at the time of 
Girish’s death. Paralbala’s brother 
Goeurdas Rei Choudhuri has been examined 
and he deposes to the fact that Parulbala 
had a daughter, Padma, who was born 
during Girish’s lifetime ard who died after 
Givish’s death. It is true that this witness 
is interested inasmuch as he is one of the 
plaintiffs; it is also true that there is no 
birth certificate or other documentary evi- 
dence produced in support of this oral 
testimony, but I was impressed by the 
manner in which this witness deposed and 
also by the fact that he seemed to possess 
an uncommonly good memory about other 
matters. Further there is no rebutting 
evidence whatsoerer. In these circumstances, 
I find that Parulbala had a daughier living 
at the time of the testator’s death. 

I shall now consider what effect, if any, 
should be given to the bequest to the “heirs 
or successors" cf Khelat on the demise of 
Parulbala. As stated before, the Bengali 
words used are uttaradhicart and war- 
rish. The one is a syncnym for,the other 
(vide the well-known Dictionary “Saral 
Bangla Abhidhan”). The word uttaradhi- 
cari according to this Dictionary, means: 

“a person who has the right of receiving the pro- 


perties left by the deceased owner by virtue of the 
fact that he is related to such owner.” 


In short, the Bengali words uttaradhi- 
cirt and warrish have exactly the same 
meaning and connotation as the English 
word “heir” and the principle nemo est 
heres viventis would attach to the word 
uttaradnicart and warrish in the same 
way as it would attach to the English word 
“heir.” In the legal, technical and correct 
sense of the word, an heir comesinto exist- 
ence only on the death of the ancestor and 
not before. An heir is a “person who suc- 
ceeds by descent to an estate of inherit- 
ance"; he is a person 

“who after his father's or ancestor's death has a 


right to inherit all his lands, tenements and 
hereditaments.” 


This isthe definition given in Wharton's 
Law Lexicon, Again in Halsbusy’s Laws of 
England, Vol. 28, p. 749, there is a pas- 
sage which says that in the technical sense 
of the word “noone can be the heir of a 
living person.” That this is the strict and 
technical meaning of the word “heir” has 
been laid down in a long string of deci- 
sions, to one of which I have been referred 
byslearned Counsel for the defendant, Jotin- 
dra Ghosh: Doe dem Winter w Perrati (1), - 


(1) (1843) 6 M & Gr. 314; 134 E R914. 
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If the words uttaradhicari and war- 
are ‘given this interpretation,e the 
bequest to the heirs of Khelat after the 
death of Parulbala obviously fails, as there 
was no one living atthe time of the death 
of Parulbala who could answer to the des- 
cription, “heirs of Khelat”, Khelat being 
still alive. Again no one could take a vested 
interest in the legacy or bequest to the 
heirs of Khelat on the date of Girish’s 
death, for the same reason that on that 
date Khelat was alive and no one could be 
described as his heir. On behalf of the 
plaintifis it is argued that the word should 
not be given this technical meaning, but 
that it should be taken tomean “heir-pre- 
sumptive,” and certain English cases were 
cited where this interpretation was given 
to the word “heir.” Amongst them I need 
mention only the cass in Hooper v, Car- 
penter (2), as being one which most nearly 
resembles the present case in regard to the 
facts. There A bequeathed property to trus- 
tees for his mother and wife for successive 
life-interests and after the death of his wife 
upon trust “for such person or persons as 
at the decease of my said wife shall be my 
heir or heirs-at-law absolutely.” The mother 
and wife both pre-deceased the testator. 
Tt was held that there was an effective gift 
to the person wko would have been the 
testatcr’s heir if the testator had died on 
the date of the death of his wife. There the 
word “their wag construed to mean a per- 
son who would have been the heir of a live 
ing person if such a person had died on a 
particular date. The reason for putting this 
construction on the word was that this was 
the manifest intention of the testator dedu- 
cible from the termsof the will. Another 
Teason was thatif this construction was 
not put on the term “heir”, there would be 
an intestacy. In England it may besaid 
that the Uourls abhor an intestacy. There 
is no such abhorrence of intestacy in India. 
To construe one will by having recourse to 
the interpretation pat on another will by 
some other Court because there are points 
of resemblance between them is a method 
of approach that does not commend itself to 
me, A single word, the turn of a phrase 
or the other terms ofa deed may give to 
a clause a signiticance which is entirely 
different from that which would attach to a 
clause, otherwise similar in another deed. 
It would, in my opinion, be a profitless task 
to compare the various interpretation put 
on the word “heir” in the different gvills 


which have formed the subject-matter of 
(2) (1936) 1, Oh. 443, » 
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judicial decision in England. To use the 
worde of Lord Macnaghten in Norendra 
Nath Sirear v. Kamalbasini Dassi (3) : 

“To search and sift the heaps of cases on wills 
which cumber our English Law Reports, in order 
to understand and interpret wills of a people speak- 
ing a different tongue, trained in different habits 
of thought and brought up under different condi- 
tions of life, seems almost absurd.” 

The better course would be to study the 
terms of the will under consideration, to 
come to an understanding of the intention 
of the testator, if possible, and to give effect 
tothis intention unless it is prevented by 
the law. In arriving at a decision regard- 
iag the intention of the testator, certain 
priaciples of construction must of course 
be remembered. As was stated by Lord 
Davey in Lalit Mohan Singh Roy v. Chuk- 
kun Lal Roy (4), there are two cardinal 
principles to be observed in the considera- 
tion of wills, deeds and other documents. 
The first is that clear and unanbiguous 
dispositive words are not to be controlled or 
qualified by any general expression of 
intention. The second is that technical 
words or words of known legal import 
must have their legal effect, even though 
the testator uses inconsistent words unless 
those inconsistent words are of such a 
nature asto make it perfectly clear that 
the testator did nob mean to use the techni- 
cal terms in their proper sense : vide also 
Doe d Gallini v. Gallini (5). 

Lam satisfied from the facts of this case, 
and the terms of the will that in using the 
words uttaradhicari and warrish the tes- 
tator did not intend the words to have 
their strict legal and technical significance. 
On the date that the will was executed, 
viz. on September 22, 1905, Khelat was 
alive and there was no heir of Khelatin 
existence. It cannot be said that the testa- 
tor when making a gift to Khelat's heirs 
was hoping that his son Khelat would pra- 
decease him leaving an heir. It is very 
difficult, however, to come to any sure con- 
clusion of what the testator edid mean by 
the word “heir.” Did he mean “heir-pre- 
sumptive” when making his bequest to 
Khelat’s heirs? The heir-presumptive of 
Kbelat at the time of Lhe execution of the 
will and at the time of the testator's death 
was Khelat’s wife Parulbala. The testator 
could not have meant to indicate Praulbala 
when he was makinga bequest to Khelat’s 
heirs. Itis perfectly clear from the terms 

3) 23 © 563; 23 I A 18; 6 Sar. 663 (P Os. 

k 23 O 834; 24I A 76;10 W N 387;7 Sar, 155 
; (5) (1833) 5B& Ad. 6l; 2N & M 619;3L J 
(Ns) K B 71; 39 R R 580, ` 
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‘of the bequest that be did not want Parul- 
bala to have anything more than a life- 
estate. It is also perfectly clear that the 
testator's intention was to give, not to 
` Parvlbala’s heirs, but to Khelat’s heirs on 
the death of Parulbala. He could not, there: 
fore, have intended Parulbala to take a 
vested rerainder as being the heir-pre- 
sumptive of Khelat. Thus the testator did 
hot use the word “heir” in the sepse of 
“heir-presumptive.” Ifthe clauses of the 
will be construed to mean that a bequest 
was being made to such of Khelat’s child- 
ren „as may be living on the date of Parul- 
bala’s death, then also the plaintiff's claim 
must fail, as no child of Khelat was living 
on that date. It cannot be inferred from 
the terms of the will and the circumstances 
prevailing at the time of its execution that 
the testator intended that any child of 
Khelat living on the date of the testator's 
death shculd take a vested remainder which 
would devolve upon the heirs of such child 
in case the child died before the termina- 
tion of the life-estate. 1 have grave doubts 
whether the testator could have any idea 
of what is meant by a vested remainder, 
or of the circumstances under which, or of 
the time when, a postponed bequest would 
vest in any person. I have, to use a well- 
known phrase, put myself in the arm-chair 
of the testator in trying to construe this 
will, but Ihave not been able to get any 
inspiration which would help me to arrive 
at any clear conclusion of what the testator 
intended by the bequest to the heirs of 
Khelat on the demise of Parulbale. Looked 
at from any point of view, the bequest 
fails. The property must, therefore, devolve 
as on intestacy. Ktielat would get a 4sbare 
in the property mentioned in paras. 10 and 
11 of the plaint on the death of Parulbala. 
Of the remaining three-feurtks the defend- 
ants, Bhupendra and Nripendra, would 
jointly take 4 and Sanjib and Jatindra a } 
each. Kbelat having sold his interest in the 
prorerty to the plaintiffs, I declare their 
title toaisbarein the aforesaid property, 
‘The plainiifis did not press for the other 
reliefs prayed for in the plaint. THe rest of 
the plaintiff's clain? is dismissed. Six issues 
were raised at the hearing and they are ag 
follows : 


“1. Did either Parulbala or Padma ever have an 
absolute vested remainder as the heir-presumptive 
of Kbelat er otherwise in any of the properties 
mentioned in paras. 10, 1] and 16 of the-plaint or þe- 
come entitled thereto as stridhan ? 

2. Are the plaintiffs entitled to any of the said 
‘properties either ae the etridhan heirs of Parulbala 
or otherwise ? 
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3. What is the effect of the deed of gift by 
Khelet ? 

4. Are the allegations in para. 17 of the plaint 
true ? 

5. Was any daughter born to Parulbala during 
the lifetime of the testator Girish Chandra Ghosh ? 


7 8. What reliefs, if any, are the plaintiffs entitled 
or í 

My answers to the issues are as follows : 
, Issue No.1. Tte answer isin the nega- 
tive. 

Issue No. 2. The plaintiffs are entitled 
to 4 of the properly in suit as transferees 
from Kbelat by virtue of the deed, dated 
August 20, 1936. 

Issue No.3. The answer isto be found 
in the answer to Issue No. 2. 

Tssue No.4. This was not pressed. 

Issue No. 5. The answer is in the afr- 
mative. 

Issue Nos 6. They are entitled to a decla- 
ration of title to a 4 share of the properties 
in suit. 

In the circumstances of this cage, although 
the plaintiffs have succeeded partially, 
I consider that they should get no costs 
and that they should pay the costs of the 
defendants who have appeared. 


D. Order accordingly. 


ed 


ALLAHABAD HIGH COURT 
Second Civil Appeal Nn. 956 of 1937 
October 20, 1938 
MouamMap IsmalL, J. 

M. MOHAMMAD ABDUL 
RAHMAN -- DEFENPANT— APPELLANT 
wersus 
Lala BALDEO SAHAI AND ots ERS— 
PLaIntTiFvs— RESP. NDENTS 

Transfer of Properiy Act (IV of 1882), s. 82— 
Person mortgaging certain properties including pro- 
perty C—Subsequent mortgage to same morigagee of 
same properties plus property I—Suit on subsequent 
mortgage—Mortgaged properties sold subject to earlier 
mortgage—All properties except C purchased by 
mortgagee—Suit by mortgagee against purchaser of 
property O for contribution — Purchaser, if liable— 
Mortgage—Material date for ascertaining value of 
properties mortgaged. 

The defendant executed a simple mortgage of four 
properties in favour of the plaintiff. «eO was one of 
the villagessomortgaged. The defendant subsequent- 
ly again mortgaged the same properties together 
with a village J in favour of the plaintiff. The 
mortgagee brought a suit on fout of the subsequent 
mortgage and obtained a decree. The properties 
mortgaged were ultimately put to auction and all, 
with the exception of village C, were purchased by 
the plaintif himself and C was purchased by one M. 
It was specifically provided in the proclamation of 
salethat the properties were subject to the earlier 
morfgage. -The plaintif brought a sui against M for | 
contribution being the proportionate amount payablee 
by him: ; 
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Held, that the effect of the purchase by the plain- 
tiff was to breakup the integrity of the mosigage 
and a portion of deht which here the sameratio to 
the whole amount of debt a3 the value of the property 
purchased by the mortgagee bore to the value of the 
whole property comprised jin the mortgage was dis- 
charged, Jt did not follow that the entire liability 
under the mortgage was wiped off beenanse the mort- 
gagee himself purchased some of the itemsof the 
mortgaged property. The purchaser of village C 
was therefore liablefor contribution. Gulzari Lal v. 
Ali Ahsan (1), explained and distinguished 
e The material date for ascertainment of the value 
of the properties covered by the mortgage is the date 
ae mortgage and not the date of auction- 
sale. 


§. 0. A. from the decision of the Addi- 
tional Civil Judge, Moradshad, dated 
April 20, 1937. 

Mr. Brij Lal Gupta, for the Appellant. 

Mr. Vishwa Mitra, for the Respondents. 

Judgment.—This is a defendant's appeal 
arising out of a suit brought by*the plain- 
tiff for contribution. It appears that on 
March 24, 1923, Inayat Tlahi, defendant 
No. 1, executed a simple mortgage of four 
properties for Rs. 1,460 in favour of the 
‘plaintiff. One of the villages so mortgaged 
was Chaturbhojpur. In July 1926, Inavat 
Ilahi again mortgaged the same properties 
together with the village Inamvur in favour 
of the plaintiff for Rs. 400. The mortgagee 
brought a suit on foot of the subsequent 
mortgage of 1926 and obtained a decree. 
The properties mortgaged were vitimately 
put to auction and all, with the exception 
of Chaturbhojpur, were purchased by thé 
plaintiff himself and Ohaturbhojpur was 
purchased by one Musammat Basbiram who 
sold it to the defendant. Jt was specifically 
provided in the proclamation of sale that 
the properties were subject to the earlier 
mortgage of 1923. The plaintiff brought 
the present suit for contribution for the re» 
covery of Rs. 437-2-0 and interest at Re. 1-4 0 
per cent. being the proportionate amount 
payable by the defendant. The suit was con- 
tested by the defendant and it was pleaded 
inter alia that the village purchased by 
him was free of charge and that the value 
of the share sold to him was only 
Rs. 113-13-0. The Courts below decreed the 
suit. The trial Court assessed the amount 
payable by the defendant to Rs. 418 but 
the lower Appellate Court reduced it to 
Rs. 259-8-0. The defendant now has pre- 
ferred this appeal. 

It isnot open to the appellant to chal- 
lenge the finding of the Oourt below on the 
question that the property sold to him was 
not free of incumbrance. The documegtary 
evidence on the record clearly shows that 
the properties put to auction were subject 
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to the prior charge under the mortgage of 
1922. The first point pressed by the learned 
Counsel for the appellant is that the plain- 
tif himself having purchased a portion of 
the hypothecated proverty subject to the 
entire charge, cannot bring the present suit 
for ecntribution. It is argued that the gene- 
ral principle that every item of property 
subject to a mortgage is liable to contribute 
rateatly to the debt is not applicable to 
the present case as the plaintiff knew very 
well that he’ was purchasing the property 
subject to the entire charge. In support of 
this contention reference is made to Gulzari 
Lal vy. Ali Ahsan (1). Section 82, Transfer 
of Property Act, provides : 

“Where property subject to a mortgage belongs to 
two or more persons having distinct and separate 
right of ownership therein, the different shares in 
or parts of such property owned by such persons 
are in the absence of a contract to the contrary 
liable to contribute rateably to the debt secured by 
the mortgage.” 

It is contended that in the present case 
the proclamation made by the sale officer 
is tantamount to a contract made on behalf 
of the mortgagor and is legally binding on 
the purchaser just as much 4s a contract 
between a mortgagor anda purchaser. The 
argument, however, proceeds on an errone- 
ous assumption. It is not the plaintiff's 
property alone which was sold subject to 
the prior mortgage but the defendant's pro- 
perty also was sold subject to the same 
mortgage. Bach purchaser was made to 
understand that the property purchased by 
him was heing sold subject to an incum- 
brance. If the preperty had been purchased 
by a stranger, it cannot be doubted that the 
mortgagee of the prior mortgage could have 
brought a suit against all the purchasers 
and would have obtained a decree for the 
sale of the entire property covered by the 
mortgage. It is only an accident that the 
mortgagee himself purchased some of the 
mortgaged properties. The effect of this 
purchase was to break up the integrity of 
the mortgagee and a portione of debt which 
bears.tbe same ratio to the whole amount of 
debt as the value of the property purchased 
by the mortgagee bears to the value of the 
whole nroperty comprised in the martgage 
is discharged. It does not follow that the ` 
entire liability under the mortgage is wiped 
off because the mortgagee himself pur- 
chased some of the iteme of the mortgaged 
property. The ruling cited by the learned 
Counsel for the appellant is not if? point. In 
that case two properties were subject to 


(1) (1933) A L J 1639; 147 Ind. Oas.521; AIR 1933 
All, 929; 6 R A 489. 
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several mortgages. Under a subsequent 
mortgage, only one of the two properties was 
put to auction and was purchased by the 
plaintiff-mortgagee who discharged all the 
earlier encumbrances and in a suit for con- 
tribution against the mortgagees of the other 
property it was held that a suit for contri- 
bution was not maintainable because the 
property sold to the plaintiff was subject to 
the entire charge. In that case the learned 
Judges found that the sale officer intended 
that the entire liability under the earlier 
mortgages should be paid by the purchaser, 
For that reason a property worth Rs. 17,000 
or Rs. 19,000 was sold for the sum of Rs. 5,009. 
The circumstances of the present case are 
entirely different. Here all the properties 
put to auction were subject to the earlier 
incumbrance and it is not open to the 
defendant to plead that his property was 
exempt from liability. In my judgment the 
argument of learned Oounsel on this point 
is untenable. 

The next point argued by the learned 
Counsel is that the Court below had erred in 
assessing the value of the property at the 
time of sale. The material date for ascer- 
tainment of the value of the properties 
covered by the mortgage is the date of the 
mortgage and not the date of auction-sale. 
From a perusal of the judgment of the trial 
Court it appears that the value of the prc- 
perty purchased by defendant at the date of 
the mortgage was held to be Rs. 1,000. The 
lower Appellate Court has not discussed 
this matter at length and has not specifi- 
cally stated whether the value of the pro- 
perty found by it referred to the date of 
mortgage or the date of sale. It merely 
reduced the value to Rs. 800 from Rs. 1,000. 
I have no reason to assume that the Court 
below misunderstood the direction of law 
on this point. The reduction of the value 
of Chaturbhojpur was to the advantage of 
the defendant and he cannot make a gris- 
vance of it. In my judgment there is no 
force in this appeal and it is accordingly 
diemissed with cosis, Leave to appeal under 
Letters Patent is refused. 


e 
8. e Appeal dismissed, 
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LAHORE HIGH COURT 
Lettere Petent Appeal No. 60 of 1937. 
December 16, 1937 
Young, O. J. AND Monro, J. 
RAMESHWAR DAS—Orzprror— 
APPELLANT 


ne rsus 
OFFIOIAL RECEIVER, DELHI awp 


ANOTHER—DeEBTors AND 0OTHERS—RESPONDENTS 
Lahore High Court Rules and Orders— Vol. 5, 


Chap. I-A, r.4—Judges sitting in Letters Patent 
Appeal, if can extend timeunder r.4in caseof 


appeal barred by limitation — Civil Procedure Code 
(Act V of 1908), 0. XLI, r. 20 -Appeal barred by time 
against respondent — His name, if can be added sub- 
sequently—Appeal, memorandum of—Muat mention 
names of parties—No distinction in this respect 
ee Letters Patent Appeal orany other ap- 
peal, 

In case of Letters Patent Appeal filed after limita- 
tion, extension of time, under r. 4 of Chap. I-A, 
Vol, Sof the Rules and Orders of the Lahore High 
Oourt can only be granted by the Bench admitting 
the appeal, and the Judge sitting in Letters Patent 
Appeal are not “the admitting Bench" within the 
meaning of 7, 4 and have no jurisdiction to grant an 
extension, L. P. A. Nos. 99 of 1936 and 137 of 1936, 
followed. 

Where anappeal against a respondent has become 

time-barred, he is not interested in the result of the 
appeal and therefore O. XLI, r. 20, Oivil Procedure 
Code, is inapplicable, and his name cannot subse- 
quently be added as respondent. Chockaligam Chetty 
v. Seethai Ache (1), relied on. 
. No memorandum of appeal, whether in a Letters 
Patent Appeal or any other appeal can be considered 
to be complete unless it mentions the names of the 
parties against whom relief is sought. There is no 
real reason, for making any distinction between a 
Letters Patent appeal and any other Appeal. 

L. P. A. from the judgment of Mr. Justice 
Din Muhammad, dated March 5, 1937. 

Messrs. J. L. Kapur and M. C. Sud, for 
the Appellant. 

Mr. J. N. Aggarwal, for Respondent No. 2. 

Mr. Bhagwat Dayal, for Respondent No. 1. 

Mr. Mela Ram, for Respondents Nos. 8, 
10 and LL. 

Mr. Shamair Chand, 
No 43. 

Young, C. J.—This is an appeal filed 
under cl. 10 of the Letters Patent against 
the decision of a Single Judge of this Court. 


for Rsspondent 


“The facts shortly are that Lala Ganga 


Sahai, an insolvent, filed a proposal for 
composition in satisfaction of his debts. 
After notice to the creditors who did not 
agree to the suggested composition, the 
learned District Judge decided that the 
composition was good and he annulled the 
insolvency. Against this an appeal was 
filed in this Court against the order of the 
learned District Judge. The learned Single 
Judge of this Court dismissed that appeal 
and against that decision this appeal is filed. 


A preliminary objection was, taken bye” 


e 
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Counsel for the respondents that the name 
of Lala Ganga Sahai, the insolvente had 
been omitted from the memorandum of 
appeal to the Letters Patent Bench, and 
that the period of limitatien had run 
against the appellants for lodging an appeal 
against him. Counsel for the appellant 
first contended that under r, 4 of Chap. I-A, 
Vol. 5, of the Rules and Orders of this 
Court, we can extend the time. The Rule 
*runs as follows: 

“No memorandum of appeal preferred under 
al. 10 of the Letters Patent shall be entertained 
if presented after the expiration of thirty days from 
the date of the judgment appealed from, unless the 
admitting Bench in its discretion, for good cause 
shown, grants further time for the presentation.” 

The answer to that point is clear. Such 
an extension can only be granted by the 
Bench admitting the appeal, and according 
tothe decisions of this Court. in Letters 
Patent Appeals Nos. 99 of 1936 and 137 of 
1936 it is clear that we are not “the 
admitting Bench” within the meaning 
of r. 4 and have no jurisdicticn to grant an 
extension. f : 

The second alternative point was that 
the application was under O. XLI, r. 20, 
Civil Procedure Code, which reads as fol- 
lows: 

“Where it appears to the Oourt at the hearing 
that any person who was a party to the suit 
in the Court from whose decree the appeal is 
preferred, but who has not been made a party 
to the appeal, is interested in the result of the 
appeal, the Oourt may adjourn the hearing to 
a future day to be fixed by the Court and direct 
that such person be made a respondent.” A 
| Counsel, therefore, contends that he is 
entitled to have the name of Lala Ganga 
Sahai now added as a respondent. This 
point has been, in our opinion, conclusively 
dealt with by their Lordships of the Privy 
Oouncil in Chockaligam Chetty v. Seethai 
Ache (1). Their Lordships said as follows: 

“That rule empowers the Court to make such 
party a respondent when it appears to the Court 
that “he is interested in the result of the appeal", 
Giving these words their natural meaning——— 
and they cannot be disregarded———it seems 
impossible to say that in this case the defendants 
against whom these suits have been dismissed, 
and as against whom the right of appeal has 
become barred, are interested in the result of the 
appeal filed by the plaintiff against the other 
defendants.” 

Giving effect to the wordings of their 
Lordships, it is clear that the appeal as 
against Lala Ganga Sahai has become time- 
barred: he, therefore, is not interested in the 


U) 6 R 29; 107 Ind. Cas, 237; A IR 1927 P0259; 
551A7;40 WN 1231; 27 LW l; 54 MI, J88: 
(1928) M W N 20; 47 O L J136; 32 OWNSLIL 
T a Rang. “18; 30 Bom, L R 220; 26 A LJ 371 
if JM J ` 
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r. 20, Civil Procedure Code is inapplicable, 
and his name cannot now be added as a 
respondent. 

Counsel lastly contended that the ordi- 
nary rules of law donot apply to Letters 
Patent Appeals for which the law is self- 
contained: that the appeal in a Letters 
Patent Appeal is an appeal in the High 
Court itself—a domestic affair—and that 
when an appeal was filed before a Single 
Judge of this Court and the name of Lala 
Ganga Sahai was in that memorandum of 
appeal, it was unnecessary thereafter in a 
Letters Patent Appeal to set out the names 
of therespondents again in a new memo- 
randum of appeal, and that therefore there 
is before the Court a proper memorandum of 
appeal in which Lala Ganga Sahai mest be 
treated as arespondent. We cannot accept 
this argument. In Chajju Ram v. Singh 
Ram (2) it was decided that a Letters Patent 
Appeal cannot be proceeded with if the 
necessary parties to the appeal are not im- 
pleaded. Itis argued thatin this case the 
point taken now was not taken or discus- 
sed. Be that as it may, we are of opinion 
that ro memorandum of appeal, whether 
ina Letters Patent Appeal or any other 
appeal can be considered to be complete 
unless it mentions the names of the par- 
ties against whom relief is sought There 
is no real reason, in our opinion, for 
making any distinction between a Letters 
Patent Appeal and any other apreal. We 
therefore must come to the conclusion that 
the name of the party who is most vitally 
interested having been omitted from the 
memorandum of appeal, and it being im- 
possible for us to give any relief in this 
appeal without affecting the accrued rights 
of Lala Ganga Sahai, this appeal must be 
dismissed with costs. 

s. Appeal dismissed. 

(2: A I R 1925 Lah. 392; 89 Ind. Cas. 298; 26 PL 
R 150. 

e. 
ALLAHABAD HIGH COURT 
* First Appeal No. 8 of 1935 
Septem ber*16, 1938 
BENNET, AG. C.J. AND VERMA, J. 

SRI BEHARIJI MAHARAJ, BIRAJMAN 
THAKURDWARA tarovat RANENDRA- 
NATH BASU, REOEIV ER —DEFENDANT— 

ÅPPELLANT 
versus 

Lala MANMOHAN DAS—PLAINTIFF AND 

oTHEES— DEFENDANTS—RESPONDENTS 

Mortgage—Suit on — Property endowed to idol in 
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possession of J as mutwalli— J claiming property as 
his personal property — In execution of mortgage 
decree against idol property ordered to be sold—J, 
borrowing money from plaintiff te save property being 
sold in execution and mortgaging property with his 
brother and nephew in their personal capacity as 
owners of property —- Suit on mortgage by plaintiff 
against J, his brother and nephew and also the idol— 
Property of idol held could not be sold in execution 
of mortgage decree—S 92, Transfer of Property Act 
(IV of 1882), held did not apply and plaintiff not 
entitled to subrogation — S.69, Contract Act (IX of 
1872), held, did not apply—Bengal, Agra and Assam 
Civil Courts Act (XII of 1887), 5. 37 (2)—Meaning of 
—Equity—Applicability of princtples—Principles of 
equity cannot be applied in presence of statutory pro- 
vision, 

It isincumbent on persons who deal with property 
of a person ander a disability to take certain precau- 
tions. It is also necessary for the Courts to protect 
the interest of persons under a disability and an 
idol, a juristic person, is just as much entitled to that 
protection from the Court as aminor. |p 712, col. 
2 


Certain property which was endowed to an idol was 
in possession of one J as mutwalli, J claimed the 
property as his own and alleged that he held the pro- 
perty on his own behalf. A mortgage decree was 
passed against an idoland the property was ordered 
to be sold in execution. In order to protect the pro- 
perty from being sold, J borrowed certain amount 
from the plaintiff and executed a mortgage deed in 
respect of the property in favour the plaintiff along 
with his brother and nephew jin their personal 
capacity as owners of property. The plaintiff brought 
a suit on the mortgage against J, his brotherand 
nephew and also against the idol. The evidence 
showed thatthe plaintiff and his legal adviser and 
general attorney were well aware of the circumstances 
of the case and withthat knowledge of the circum- 
stances the plaintiff, chose to take a mortgage from 
J, his brother and nephewin their personal capacity 
as owners of the property : 

Held, that the property of the deity could not be 
sold under any rule of law or equity in a transaction 
of the nature of the mortgage in suit. The plaintiff 
having taken the mortgage with the knowledge. of 
the circumstances the mortgage was not binding on 
the deity. Section 92, Transfer of Property Act, had 
no application to the case and plaintiff was not 
entitled to subrogation. There was noright of subro- 
gation apart from s. 92, and the provisions of that 
section could not be extended. Section 69, Contract Act, 
had also no application. Balwant Singhv R.Clanye 
(16), Nandan Prasad v. Abdul Aziz (18), Pateshri 
Partab Narain Singh v. Nageshar Pershad Pande 
(19), Mohammad Khanv. Nasiban(2)) and Alkhu 
Ram v. Raman Lah (21), relied on. 

[Oase-law discussed. ] 

What is meant by s. 37 (D, Bengal, Agra and Assam 
Oivil Courts Act, is that where the statute law deale 
with a subject and allow certain rights, equity cannot 
be invoked to extend the Fights which are provided by 
the statute. [p. 709, col. 2.) 

Where there is a statutory provision, the Courts 
should follow the statutory provision and they are 
not entitled to extend that provision on the principles 
of equity. 


F. A. from the decision of the Sub- 
Judge, Allahabad, dated August 18, 1934, 


Messrs. R. K. Malaviya, L. Zutshi and 
Gapi Nath Kunzru, for the Appellant. 
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Messrs. S. K. Dar and Gopalji Mehrotra, 
for the Respondents. | 

Bennet, Ag. C. J.—This is a first appeal 
by the Receiver of the estate of Sri Bebariji, 
an idolin Allahabad City, against a simple 
mortgage decree. The snuit was brought by 
tre plaintiff, Lala Manmohan Das, against 
three persons originally, defendant No. 1 
Janki Prasad, son of Mukandi Lal for him- 
self and as mutwalli manager and karkun of 
Thakurdwara Sri Behariji Maharaj, (2) 
Brij Mohan Das, son of Mukandi Lal, and 
(3) Munnu Lal, minor son of Brij Mohan 
Das. The original plaint set out that the 
plaintiff was mortgagee and the mortgagors 
were defendants Nos. Lto 3. The date of the 
mortgage was December 4, 1926. The plaint 
set out further that one Musammat Lalta 
Bibi had caused a Thakurdwara to be con- 
structed, and for defraying the expenses 
relating to the construction of the Thakur: 
dwara and other expenses, she borrowed 
from Bisheshar Das-and Misri Lal Rs. 3,000 
under a mortgage deed of Jule 15, 1895, and 
constructed the Thakurdwara and installed 
Sri Behariji, the appellant, therein. Para- 
graph 4 set out that for payment of this mort- 
gage of 1895 Musammat Lalta Bibion July 
11, 1907, borrowed Rs. 4,000 from another 
idol called Sri Thakurji. Paragraph 5 set out 
that on this mortgage of 1907 a suit 
No. 141 of 1919 was brought on behalf of 
Sri Thakurji against Sri Behariji and was 
decided in favour of the plaintiff and the 
decision was upheld by this High Court. 
Paragraph 6 set out that the property in the 
plaint, which is No. 14 consisting of four 
pacca shops in the Allahabad City, was 
advertised to be sold on December 9, 
1926, and that in order to protect the pro- 
perty advertised for sale, defendant No. 1, 
Janki Prasad, borrowed a sum of Rs. 14,500 
from the plaintiff by hypothecating the pro- 
perty No. 14. Paragraph 7 states that as the 
money was used to pay off this debt the 
amount was reconverable from the mortgag- 
ed property as weil as from the person of 
the defendants. 

Defendants Nos. 1 to3 did not make any 
written statements. On behalf of the appel- 
lant Sri Behariji, an application was made 
by Kishun Lal and others which is printed 
on pp. 224 and 224 a of the supplementary 
record No. 2. This sets out that the des- 
cription of Janki Prasad as mutwallr of 
Sri Behariji Mabaraj does not show whe- 
ther Sri Behariji Maharaj was or was tot 
made a party to the suit and that if the 
plairftiff wanted any decree against Sri , 
Behariji he should be ordered jo implead < 


1939 
Sri Behariji. Previous to this application 
of November 30, 1932, on Octobér 10, 
1932, Kisnun Lal and others had applied 
to the District Judge of Allahabad under 
B. 92, Civil Procedure Code, for the removal of 
Janki Prasad from the position of mutwalli of 
Sri Beharijion the ground that he had made 


a claim to the property No. 14 as his own- 


private property by inheritance through 
. his father from Musammat Latta Bibi and had 
repudiated his position as mutwalli, Accord- 
ingly the Civil Judge ordered on Janu- 
ary 5, 1933, that the plaintiff was to 
decide whether Le wished to fix any liabi- 
lity on Sri Behariji, and if so, he should 
amend his plaint accordingly. In accord- 
ance with that order, certain amendments 
were made in the plaint on January 5, 
1933. These amendments consisted in add- 
ing the idol Sri Behariji as deféndant No. 4 
through Mr. R. N. Basu, who is Receiver of 
the property of the idol in the suit under 
s. 92, Civil Procedure Code, para. 2 of the 
plaint remained stating that the mortgagors 


were defendants Nos. 1 and 3, and para. 7 (A) | 


was added tothe plaint as follows: 

“That Janki Prasad, defendant No. 1 did not, in the 
mortgege deed sued, on write himself as the mut- 
walli, manager and karkun of the Thakurdwara 
of Sri Behariji Maharaj installed in the temple 
situate in Mohalla Sarai Mir Khan, even then as 
the amount of consideration of the mortgage deed 
was paid for the protection of the property of Sri 
Behariji Maharaj, defendant No. 4, and as defendant 
No. 1 is the mutwalli, manager and karkun of Sri 
Behariji Maharaj, it is also binding on Sri Behariji 
Maharaj, defendant No.4, installed in the temple 
situate in Mohalla Sarai Mir Khan, City Allahabad 
(Janki Prasad for self and as the mutwalli, manager 
and karkun of) Sri Behariji Maharaj has been made 
a party to the suit.” 


It is to be noted thatin this para. 7 (A) 
it was not stated that the property No. 14 
was owned by the idol Sri Behariji. In fact 
ona later date February 22, 1934, some 
words were added to para. L ofthe plaint 
stating “and that the owners thereof are 
defendants Nos. ito3”. Therefore the case 
for the plaintiff in the plaint is that property 
No. 14is owned by defendant Nos. 1 to 3 and 
not by defendant No. 4 sri Behariji. Written 
statement was then tiled on behalf of Sri 
Behariji; the appelJant, and it set out the 
case that the property belonged to Sri 
Behariji, that Janki Prasad, defendant No.1, 
was one of the trustees but he did not pro- 
perly safeguard the intereste of Sri Behariji, 
that the property was advertised to be 
sold on December 9, 1926, but that the 
action of Janki Prasad in borrowing the 
Rs. 14,506 from the plaintiff to pay off the 
decretal amount was not forthe protection 
of Sri Bebariji, that the income of the trust 
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property had been sufficient to pay off the 
debt on the property and that JankiiPra- 
sad had sufficient funds ia his hands for 
such a purpose, thatin the course of Suit 
No. 141 of 1919 Janki Prasad and his 
father Mukandi Lal had denied the trust 
and claimed the property in suit as their 
personal property but remained unsuccess- 
ful in attempt, that on March 30, 1926, 
Janki Prasad, defendant No. 1, and his bro- 
ther defendant No. 2 filed a Suit No. 54 of 
1926 in the Court of the Sabordinate Judge 
for a declaration that the property No. 14 
was their personal property and that it was 
not trust property; that that suit was dis- 
missed on August 20, 1926, that the 
mortgage deed in suit was merely in fur- 
therance of the endeavours of defendant 
No.1 to set up his title in this property No. 14, 
that the property adjoined the property bə- 
longing to the plaintiff and that the plaintiff 
had notice of the fact that the property in 
the plaint was trust property but neverthe- 
less he got the mortgage deed executed by 
defendants Nos. 1 to3 as their personal pro- 
perty and thus helped them in trying to estab- 
lish a claim to the property as their private 
property, that the mortgage deed was not 
binding on defendant No. 4 and that the ac- 
tion of defendants Nos. 1 to3 in their private 
capacity could not bind defendant No. 4 and 
that there was no privity of contract bete 
ween the plaintiff and defenant No. 4, and 
that the morigage deed was nut executed by 
persons who were competent to mortgage on 
behalf of defendant No. 4. 

Now various points arose in the case and 
the Court below has granted a decree in 
favour of the plaintiff holding that the 
property No, 14 was liable for sale on this 
mcrigage debt. On the question of the 
cwaership of the property, the Gourt found 
that the property No. 14 belongs to defea- 
dant No. 4 and does not belong to defen- 
dants Nos. 1 to 3. Tne claim of defendants 
Nos. 1 to 3 was based on a,pedigree which 
is shown on p. lil in aswit which they 
brought, No. 54 of 1926, against Sri Thakurji 
claiming that they were entitled ta this 
property in thier private capacity and 
that it might be held that the decree: 
in Suit No. 141 of 1919 was null and void 
against them, the plaintilis, for this 
reason. Now,in regard to this pedigree 
in the present case, the Oourt below has 
held. that even if the pedigree were proved, 
Mukandi Lal, the father of Janki Prasad 
was not fifth in the line from the last male- 
holder of the property Jagannath, and 
therefore he could not inherit asa 
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bandhu. The claim of Mukandi Lal is 
derived through his father Babu Lal and 
through Musammat Banno Bibi, the mother 
of Babu Lal. ‘Therefore his claim set up 
is that of a bandhu and it has been 
held in Ram Chandra v. Vinaik (1) 
that a bandhu can only inherit if he is 
related within the fifth degree from the 
common ancestor. Applying this test to the 
pedigree on p. 14],we find that Mukandi 
Lal is more remote from Jagannath, the 
last male owner, and therefore he could 
not succeed on such a pedigree even if 
proved. We may note also that the 
evidence in the present case is not suffi- 
cient to prove the pedigree. This matter 
has also been the subject of litigation 
and has been held in a case between 
Brij Mohan v. Kishun Lal, F. A. No. 201 of 
1934 (2), decided on April 19, 1938, by this 
Bench, printed in p. 254 to 257 of the 
supplementary record No. 3. This decision 
was subsequent to the decision of the Court 
below. The papers in the original Suit 
No. 83 of .1932 are printed on p. 185, the 
judgment of the Subordinate Judge which 
was exhibitedin this case as Ex. DD, and 
certain other papers. We consider that 
the judgment of the Court below was 
correct on this point and there is not 
sufficient evidence on this record to prove 
this alleged pedigree, and further that 
the pedigree, if proved, would not establish 
the right of Mukandi Lal or the defendants 
through Mukandi Lal, Therfore we find 
that the property does not belong to 
defendants Nos.1 to 3. The title of the 
defendants and the history of the case is 
as follows : . 
About the year 1865 one Jagannath died 
leaving a widow Musammat Lalta Bibi who 
died in 1908. She built the temple in 
question inthe years 1895-96 and p. 3l 
shows the mortgage deed of July 15, 1095, 
by whichshe received Rs. 3,000 for the 
construction of this temple. This debt 
was a debt which has been renewed 
and paid off by the different mortgages, 
She made two wills. The first of these 
wills is printed from p. 35 and isedated 
July 7, 1903. This will sets out at 
iin me in accordance with the directions of my 
husband, built a Thakurdwara at Sarai Mir “Khan, 
Oity Allahabad, and installed therein an idol of 
(1) 41 I A 290; 25 Ind. Cas, 290; AIR 1914P O 1; 
42 O 384;:10N L R 112318 OW N1154;27M LJ 


333; 1 L W 891; 16 M L 'T 447; (1914) M W N 835, 
ie Bom. L R 863; 12 AL J 1281; 20 © LJ 573 


Ea 116 Ind. Oas. 441; AIR 1938 All. 443; (1938) A 
Jy 3 670; 1938 A L R 662; 11 R A 132, 
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Sri Bebariji Maharaj. I have, according to the 
directionsof my husband, defrayed the expenses 
of worship, food offerings and other expenses relat- 
ing to the temple with the income of the immovable 
property. As life is uncertain and Ihave beccme 
old, and as there is no heir of me orof my husband, 
Ihave  made....of my own free will and 


directions, namely that after my death Sri Behariji 
Maharaj willbe the owner of all sorts of my 
property and shall exercise all sorts of proprietary 
rights.” 

Then follow certain directions, para. 5 
of which is that there should be five 
mutwallis for the trust set up. The second 
will printed from p. 41 onwards is dated 
March 14. 1907, and recites again. the 
passage set. out. In para.5 of that will 
there are three persons set up as mutwallis, 
administrators and managers oneof whom 
is Janki Prasad, defendant Ne. 1, son of 
Mukandi Lal; andGopiNath and Jugal 
Kishore. Tite powers of these managers 
are laid down in that paragraph. In para. 
8 it is provided that none of them has: 
power to transfer for their own benefit, and 
in para. 12 it jis laid down that any one of 
the superintendents and managers for the 
time being who may be present at the 
time can jointly and severally carry on 
ihe necessary business of Sri Behariji and 
anyone of them can realize rents or geta 
decree executed, that Janki Prasad was to 
be the karpardaz. Inthe following year 
Musammat Lalta Bibi 
25, 1908, and Janki Prasad and the others 
acted as mutwallis of the temple. 
p.47 there is the Oivil Suit No. 2689 of 1910 
brought by Janki Prasad and Gopi as 
managers and karpardaz of the temple 
of Musammat Lalta Bibi against one Ram 
Adhar. 


Shortly after this the Secretary of State 
unsuccessfully brought a Suit No. 95 of 1913 
(p. 49) against Mukandi Lal and Janki 


Prasad, his son, claiming that Jagannath. 


had died half a century ago, that the widow 
was the sole survivor, that the widow had 
executed a will which was voidable by the 
Secretary of State, and that there were no 
heirs to Jagannath and Musammat Lalta Bibi 
and therefore the property escheated to the 
Secretary of State. This plaint was filed on 
July 19, 1913. On p. 53 is the written 
statement of Janki Prasad of December 22, 
1913, setting out in para. 16 that he is the 
mutwalli of Sri Behariji who is the owner 
of the property in dispute which com- 
prises houses Nos. 14 and 15. On p. 57.18 
the written statement of Mukandi Lal and 
he pleaded in para. 17 that his grand- 


mother was the chacheri-bahin of Jagane ° ; 


ae this will and have given the following . 


died on November’ 


On 
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nath and that he was not «realizing the 
tents ofthe shops and therefore wasenot 
liable for payment of the mesne profits and 
was not in possession of the property, that 
there were other relations of Jagannath 
alive. This is a very vague claim and it is 
not clearly set out that Mukandi Lal con- 
sidered himself to be an heir. His deposi- 
tion of February 23, 1915, is printed on 
pp. 59and 60. He set out that since the 
death of Musammat Lalta Bibi, his son Janki 
. Prasad had been in possession of the house 
and shops in question and he was living in 
the house on behalf of Janki Prasad, that 
his son was in possession by virtue of the 
will; and on p. 60, line 28, he stated that 
the Thakurji had been. installed in the 
house for along time and that there was 
an old temple in the house. On p. 65 there 
is the deposition of Janki Pragad in the 
suit and he stated that Lalta Bibis 
husband had directed her to make this will 
and that he was in possession of the pro- 
perty under the will. On p. 66, line 3, it is 
Stated : 

“All these things belong to Thakurji. The rent 
which I realize is spent on Thekurji. I live in a 
portion of the house and the remaining portion is 
used as Thakurdwara." 

On pp. 69 onwards is the decision cf 
the Subordinate Judge of Allahabad, dated 
March 22,1915, and he held that the evi- 
dence put forward to prove the pedigree 
on p. 71 was concocted evidence and mere 
hearsay and quite unreliable. He therefore 
held that when Lalta Bibi died, there was 
no legal heir of Jagannath in existence and 
consequently Jagannath’s estate escheat- 
ed to the Secretary of State as regards 
the real property, but the ornaments in 
suit had been set apart by Lalta Bibi for 
the use of the Thakurji and he did not 
give a decree for those articles. An appeal 
was brought and the judgment of this 
Court ison p. 211, Supplementary Record 
No. II, F.A. No. 214 of 1916. The learned 
Judges considered that the burden lay on 
the Crown to prove that Jagannath had no 
heirs, that Mukandi Lal alleged that he was 
an heir through his grandmother Banno 
Bibi, thateitis clear that the allegation of 
Mukandi Lal was not a complete fiction, 
that the only weak point wasthe proof 
that Mohan Lal was the brother of Baijnath 
but even about that there was some 
evidence of the pedigree which was filed be- 
fore the dispute arcse in 1896, and that 
the ‘Secretary of State had failed to prove 
that Jagannath died without heirs, and 

“ therefore tife appeal was allowed and the 
Ruit dismissed, : 
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After this decision in 1919 a change. 
came over the attitude of Mukandi Lal 
and Janki Prasad and they considered that 
as the High Oourt had held that Mukandi 
Lal was an heir therefore they snould 
repudiate the trust and take possession of 
the property on their own behalf. This 
attitude was accentuated by the fact that 
Sri Thakurji filed Suit No. 141 of 1919 
against Sri Behariji Maharaj through Janki 
Prasad and Gopi Nath and Jugal Kishore, 
the mutwallis, as defendant No. |, and 
certain other proforma defendants who 
were also trustees of the plaintiff. During 
the pendency of that suit, Jugal Kishore 
died. He is, however, in the preliminary 
decree for sale which was dated June 30, 
1920, printed on p. 213 of the Supplement- 
ary Record No. 11. There wasin fact no 
defence that was possible to make on 
behalf of Sri Behariji in that suit. These 
persons, Mukandi Lal and his son Janki 
Prasad, saw that it would not be possible 
to evade the decree of Sri Thakurji 
against Sri Behariji in any way except by 
claiming the property as their own per- 
sonal property, and this of course also was 
to their own advantage. On p. 97 is the 
written statement cf Janki Prasad and he 
sets out in para. 14 that on Musammat 
Lalita Bibi’s death Mukandi Lal, the sub- 


sequent heir of Jagannath deceased, 
became the owner of the property, 
that the Secretary cf State brought 


his Suit. No. 95 of 1918, that Mukandi 
Lal was the subsequent heir to Jagan- 
nath; in para. 16 that Mukandi Lal 
had entered into possession of the property 
as heir; in para. 17 that Uusammat Lalta 
Bibi executed a will on March 14, 1907, and 
willed and vested the property in favour of 
Sri Behariji in para. 19 that Mukandi Lal 
defrayed the expenses of the worship and 
that Mukandi Lal should be made a party. 
On p. 99 in the deposition of Kishun Lal 
Mr. Bhagwan Das, Vakil for defendant No. 1 
Sri Behariji, stated that thewill was exe- 
cuted by Lalta Bibi under the direction of 
her husband and that the idol has been 
in existence before the husband's death, 
Mukandi Lal was made a witness on p, 101. 
He was not allowed to state who was the 
owner of the house. He stated that the 
will was made in the presence and he 
had identified Musammat Lalta Bibi bes 
forethe Sub-Registrar. His evidence wag 
rather indefinite. = 

Now the judgment of the High Court in 
appeal, in F. A. No. 41 of 1921, is printed 
on pp. 181 to 183. It states that it wag dife 
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cult to understand the position taken up 
by the defendants in the case, that it was 
not clear whether the defendants-appel- 
lants were claiming the property under 
the will or otherwise. The appeal was 
dismissed, The final decree was printed on 
pp. 135 and 136 and was dated May 5, 
1924. In that the defendant is described as 
Sri Behariji through Janki Prasad. As noted 
already, one of the mutwallis, Jugal Kishore, 
had died by that time, May 8, 1924, and 
the other mutwalli had apparently ceased 
to act, Now certain suits were bronght for 
arrears of rent. One of these is printed on 
p. 105, suit No. 736 of 1920 in the Court of 
the Munsif (West), brought by Mukandi 
Lal against Ram Adhar. About the same 
time Janki Prasad brought a suit No. 701 
of 1920, a little later, against Ram Adhar 
also for arrears of rent—plaint p. 107. Ths 
judgment of the Munsif in the suit of Janki 
Prasad is on p. 111 and he decreed posses- 
sion of the shop and arrears of rent. This 
decree was reversed by the Appellate Court 
on pp. 115 and 116 on the ground that 
Janki Prasad admitted that his father 
Mukandi Lal was the next reversioner 
and that his father had separately sued; it 
therefore appeared that he was treating 
the will as a nullity and on this ground 
also Janki Prasad had no title. The Couri 
also found that tne will was void as a 
Hindu widow had no right to make a will. 
Against this decree, there was a second 
appeal in the High Court, the judgment of 
which is printed on p. 121, and the High 
Court agreed with the Court below that a 
Hindu widow has no power to make a 
valid endowment of her husband’s property. 
It will be noted thatthat judgment of this 
Court was between Janki Prasad and Kam 
Adhat, a tenant. It is dated July 20, 
1922, in the suit of Mukandi Lal, civil 
suit No. 736 of 1920, the judgment of the 
trial Court is printed on p. 215 of the sup- 
plementary record No. [I]. The question 
of right as ah heir was raised and the 
Munsitf held that the plaintiff was entitled 
to succeed andhe granted a decreg to the 
plaintif. An appeal was taken and the 
judgment of the District Judge dated Sep- 
tember 8, 1922, is printed on p. 123. He 
upheld the judgment of the Court below. 

After this on p. 137 on November 1}, 
1924, Ram Adhar executed a kabuliyat in 
favour of Mukandi Lal in regard to his 
rent. Mukandi then died and p. 20! shows 
an order for mutation of his name in favour 
of his sons Janki Prasad and Brij Mohan 
jn the Municipal registers, The order is 
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dated July 1, 1926, and isin regard to this 
houst No. 14. On p. 145 last line it is 
stated in the pleading of Sri Tnakurji that 
Mukandi Lal died about four months before 
the date of April 30, 1926. This will 
make his death about January 1, 1926. 
We then come to the date March 30, 
1923, when Janki Prasad and Brij Mohan 
brought a suit against Sri Thakurji, the 
decree-holder of decree in Suit No, 141 of 
1919 against Sri Behariji. This plaint is 
printed on pp. 141 to 143. The relief asked 
is that a declaration be granted that the 
decree is null and void against the right 
of ownership of the plaintiffs, In para. 3 
itis said that on the death of Musammat 
Lulta Bibi Mukandi Lal became the actual 
owner of the property and was in possession 
during his lifetime and that the plaintiffs 
are descrilfed as heirs of Mukandi Lal. On 
p. 145 was a written statement on behalf 
of sri Thakurji fled by Kishun Lal and 
Ajudhya Prasad wno had been named as 
the persons through whom he was sued in 
the plaint. They set out the claim.of the 
idol and denied the title of Mukandi Lal as 
an heir and denied that the plaiatiifs had 
entered into possession as heirs. Lt is to be 
noted that this Sri Thakurji is the plaintiff 
in the morigage suit No. 141 of 1919 and 


that one of the pérsons who appeared on ` 


his behalf has also been concerned later on 
behalf of Sri Behanji. There are also some 
other persons common to the committees 
of the management uf the two idols, one of 
whom is Janki Prasad himself. 

In this suit, No. 54 of 1926, there is an 
order on p. 149 which sets out that the 
Paities made an application on August 5, 
1926, asking that the suit may be dismissed 
as there was a compromise on the terms of 
the plaintiffs Janki Prasad and Brij Mohan 
executing a deed of endowment of certain: 
property for religious purposes, that the 
parties had asked the Oourt to dismiss the 
suit and not to passa decree in the terms 
of the compromise, that the compromise was 
to cover execution proceeding No. 3u6 of 
1925. The Oours ordered that the suit be 
dismissed as desired. Onp. 15f there is 
the corresponding order in the ease for the 
execution of tne mortgage decree in suit 
No, 141 of 1919, Sri Thakurji against Sri 
Benariji. In that, it 19 set out that the 
compromise was that Janki Prasad and 
Brij Muhan were to make a wakf uwncondi- 
tionally, without reserving any benelit 
whatever and that the wakf which they 


did execute provided that the ofice of thee’ l 


mutwalii should.be held by Janki Prasad 


, 
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and thereafter by his family, that the 
mutwalli should appropriate one-fourth of 
the profits as his remuneration and thaf? he 
should not be liable to account to anyone 
for administration. The decree-holder ob- 
jected to this wakf and therefore the com- 
promise was not carried out. Accordingly 
the Court held that the degree-holder could 
proceed with the execution. The proclama- 
tion for sale then followed on p. 153, dated 
November 1, 1926, which stated that the 
property No. 14, four pucca shops, should 
be sold by public auction on December 9, 
1926, for the decretal amount of 
Re. 13,958-14-6. 


It was under these circumstances that 
Janki Prasad found it necessary to pay off 
the mortgage decree of Bri Thakurji. The 
property was advertised for sale on Decem- 
ber 9, 1926, and if that sale had taken place, 
the property would have been lost. Janki 
Prasad was at this time in possession of the 
property on his own behalf and he had 
been asserting his title to the property as 
his private property as an heirof Mukandi 
Lal. The view had been accepted by the 
Oourts that the will of a Hindu widow was 
invalid and Janki Prasad accordingly con- 
sidered that he was safe in his title as a 
private owner of the property. He there- 
fore approached the present plaintiff who 
is a wealthy money-lender as his deposition 
shows on p. 224b where he states that he 
pays Rs, 25,000 per annum as incomestax. 
The plaintif states that he advanced the 
money to Janki Prasad and Brij Mohan 
and gota mortgage deed,that the loan 
was taken to pay offa decree, that he was 
shown a High Court paper-book and several 
other papers in the case and he settled the 
amount of loan and rate of interest and 
left the matter to his mukhtar-ams to look 
into it and complete it and take the opi- 
nion of Damodar Das Vakil. Now the legal 
opinion given by Mr. Damodar Das is 
printed on p. {57 dated December 2, 1928. 
He states that he saw the following docu- 
ments: FA. No. 214 of 1916, decided on 
January 23,1919, by which he means the 
judgment of the High Court in the suit 
of the Secretary of State: S. A. No. 1763 
of 1921, decided on July 20, 1922, which is 
the judgmenton p. 121, Janki Prasad v. 
Ram Adhar; F. A. No, 41 of 1921, decided 
on May 30, 1923, which ia the judgment of 
the High Court in the mortgage ` Suit 
No. 141 of 1919. He states in his opinion : 

“The property leit by Jagannathis now in pos- 
seasion of Janki Prasad and his younger brother 


“bo are the sons of Mukagdi Lal decoased..,......In 


180—89 & 90 


sei BEHABIJT MaWARAS v. MaNMotian pas (ALL) 


e 

705 
S. A. No. 1763 of 1921 it was held that Musammat 
Lalta Bibi could not make a wakf of the property 
left by Jagannath The property of Jagannath is 
now put up for sale in execution of a decree No. 141 
of 1919 obtained on foot of a mortgage executed 
by Lalta Bibi. That mortgage was held to have 
been executed for valid necessity, vide High Court 
judgment in F.A. No. 41 of 1921. In my opinion 
Janki Prasad and his brother can execute a mort- 
gage and raise money for payment of the decree 
passed on foot of the mortgage executed by Musam- 
mat Lalta Bibi ..... Money can safely be advanced 
by acreditor on thesecurity of the property left 
by Jagannath provided that both Janki Prasad and 
his brother combina in executing a mortgage." 


It will be noted that although Mr. Damo- 
dar Das had before him the judgment in 
the case of Srj Thakurji v. Sri Behariji 
in which the property was to be sold as 
the property of Sri Behariji, Mr. Damodar 
Das did not consider that it was necessary 
that the mortgage deed should be executed 
by any mutwallt on behalf of Sri Behariji. 
There isnodoubt that the facts of the 
case were brought to the notice of Counsel 
and Counsel preferred the view that the 
title of Sri Behariji was non-existent and 
had no legal validity because he considered 
that Musammat Lalta Bibi was not entitled 
to execute the will endowing Sri Behariji. 
On p, 16 Mr. Damodar Das ga ə evidence 
that he had been appearing Y for Janki 
Prasad in all his cases, and therefore he 
was perfectly familiar with the character of 
the litigation. He was shown the state- 
ment cf Mukandi Lal in the High Court 
paper-book and ssked if Mukandi Lal had 
stated that Lalta Bibi executed the will 
and constructed the building according to 
the direction of her husband, but he was 
not allowed to answer the question. He 
had also appeared for Janki Prasad in the 
High Court Appeal No. 41 of 1921 which 
was an appeal in the mortgage suit in 
question. So he was perfectly familiar 
with all the facts. There is also the evi- 
dence on pp. 10 and 11 of Shadi Lal who 
has been mukhtar-am of the plaintiff for 
30 or 32 years and he states that enquiry 
was made about the rights of the proposed 
mortgagors and the judgments in these 
various suits were seen including that in 
the morfgage suit and that he got this 
mortgage deed executed “under his supervi- 
sion. He was aware that Janki Prasad 
and Gopi Nath were mentioned as mutwallia 
of the temple of Sri Beharijiin the will of 
1907 made by Musammat Lalta Bibi (p. 11, 
line 27). It was under these circupstances 
that the plaintiff advanced the money to 
defendants Nos. 1 and 3 and the mortgage 
deed in suit was executed. This document 
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is printed on p. 219 of the supplementary 
record and we also have a translation of 
this mortgage deed filed by the respondent- 
Plaintiff. There is some slight difference 
in the translation of cl. 5 of the mortgage 
deed. : Taking it from the plaintiff's transla- 
tlon it is as follows: 

“That for the satisfaction of the creditors afore- 
said, we have in lieu of the amount of principal 
and interest due under the mortgage deed, mort- 
gaged without possession the property, house No.14 
aforesaid, constituting of four shops specified as 
below, which is not pledged or hypothecated any- 
where else except under the decree aforesaid in 
satisfaction whereof the said property has been 
advertised for sale; and it isfree and exempt from. 
all other charges and claims. We have hypothe- 
cated the entire property without the exception of 
any rights or thing together with land covered by 
the said house and all the rights and interests 
appertaining thereto, which are enjoyed by us the 
executants at the present time or which may come 
into existence in future. We shall not mortagage 
at any other place the mortgaged property 
specified below till the entire amount of 
arene due underthe mortgage deed has been paid 
in Pg 

Learned Oounsel for the plaintiff admits 

‘that the words “and interest” should be 
cut out before the words “appertaining 
thereto”; but this is of no importance. The 
document begins as follows: 

“We, Janki Prasad, son of Mukandi Lal, and Brij 
Mohan Das alias Gabru, for self and as guardian of 
Munnu Lal, my minor son, sons of Mukandi Lal....., 
declare as follows :” h 

Then is set out the various facts in the 
case and it is stated: 

“Musammat Lalita Bibi died in 1908, Since her 
death Mukandi Lal, father of us, the executants, had 
been in possession by right of inheritance. Since 
the death of Mukandi Lal, we the executants have 
been in proprietary possession of the house property 
aforesaid.” 

It is set out that it is necessary to pay 
the mortgage debt of the mortgage 
executed by Musammat Lalta Bibi as this 
debt was upheld by the High Oourt in 
F. A. No. 41 of 1921 as having been taken 
for valid and lawful expenses and the 
liability of the said debi had been put on 
the house sought to be sold by auction. 
Hence it is yery necessary to pay the said 
debt for the safety of the property which 
is likely to be beneficial to the family and 
the minor. Now in the whola of the 


document from bgginning to end there is. 


no mention whatever that Sri Behariji has 
any rights in this property, house No. 14, 
nor do any of the executants purport to 
execute this morigage as mutwalli on 
behalf of Sri Thakurji. On the contrary 
the exequtants set out clearly that they 
are in proprietary possession by right of 
inheritance. The claim of the appellant 
is thatthe execution of this document was 
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in part intended to be a furtherance of the 
right and title of the executants in this 
property. The idol has been altogether 
brushed aside and Janki Prasad and his 
brother and his brother's sons are treating 
the property as their own private property. 
In pursuance.cf this document or p. 159, 
there wasa tender by the plaintiff of the 
decretal amount of Rs. 13,919-14-7 on 
December 4, 1926, and the decree in the 
mortgage suit of Sri Thakurji against Sri 
Behariji was, therefcre, satisfied. TLere was 
some excess amount paid and on p. 161 
there was an application for refund made 
by Janki Prasad and he obtained the 
refund of Rs, 402-8-0 on p. 161. 

In supplementary record No. III on p. 227 
there is a plaint in Suit No. 83 of 1927 
dated July 27, 1927, brought by Kishun 
Lal and others against Janki Prasad and 
Gopi Nath asking for a declaration that 
the property house Nos. 14 and 15 be 
declared a wakf property belonging to 
Sri Behariji and that the defendants are 
trustees. lo para. 11 it was set out that 
Janki Prasad now claimed the property as 
hie own and denied that it was wakf 
property. On p. 230 Janki Prasad filed a 
written statement stating in supplementary 
pleading para.6 on p. 231 that the wakf 
created by Musammat Lalta Bibi was 
abortive and infructuous against the 
rightful heir and owner of the property 
and it was no longer subsisting and that 
the answering defendant was not in 
possession of the property under any trust 
nor was the property wakf; but that thé 
property was the private property of 
Janki Prasad and his brother. The 
judgment of the. trial Court in the suit is 
printed on pp. 232 to 238. The Court held 
on p. 236 that it was not shown that 
Jagannath had given authority to his wife 
to create a trust and therefore the 
property was not trust property and the 
suit was dismissed. An appeal was filed 
in the High Court, F. A. No. 505 of 1928 
and decided on May 11, 1932. The judg- 
ment is printed on pp. 167 to 191. The 
High Court held that the plaintifi was 
entitled to a decree that the property was 
endowed property and that the defendants 
were validly appointed trustees by Musam- 
mat Lalita Bibi under her will of 1907. 
On p.179 the Court held that the initial 
burden which lay on the plaintifs to 
prove the oral authority of the husband 
had been adequately discharged and that 
thete was authority from the husband for | 
the will made by Musammat ,Lalta Bibi 


> 1932, printed on p. led. 
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which was, therefore, valid. Against this 
judgment, an appeal was filed in the 
Privy Council and the Order in Council 
is printed on p. 258 of the supplementary 
record No. ILE. The appeal was dismissed 
for want of prosecution, We may note that 
on p. 165 Gopi Nath on September 2, 
1927, had made an application stating in 
the trial Court that he had made great 
efforts for the enforcement of the trust but 
-remained. unsuccessful, that Mukandi Lal 
had been declared to be the owner of the 
property and he held possession as a pro- 
prietor and after his death Janki Prasad and 
Brij Mohan have been in proprietary posses- 
sion and that he asked to be exempted from 
the case. 

It is clear that Gopi Nath has not acted 
as a trustee for some time. But neverthe- 
less there is this judgment of the High 
Court which holds that he ‘was validly 
appointed as a trustee. On October 12, 
1932, Lala Kishan Lal and others whose 
interest in these matters has already 
been noted and who had obtained permis- 
sion from the Legal Remembrancer 
brought a suit under s. 92, Oivil Procedure 
Code for the removal of Janki Prasad and 
Gopi Nath from the office of trustee. 
That suit has since been decreed on 
August 23, 138, as a certified copy now 
tiled shows. It was in these proceedings 
that Mr. R. N. Basu was appointed a 
Receiver by an order of December 9, 

Now when the 
judgment of the High Oourt was given on 
May 11, 1932, holding that the dedication 
of the property was valid, the plaintiff 
considered that it was high time for him 
to file a suit to endeavour to recover his 
money. The mortgage of Decemher 4, 
1926, stipulated payment of the principal 
amount within five years which would be 
December 1931, and there would have 
been a further period of 12 years from that 
date within which a suit could have been 
brought, but presumably on account of 
the decision of the High Oourt the suit 
was filed by tne plaintiff on July 16, 1932. 
We have already dealt with the allegations 
in the plaint and we have noted the posi- 
tionof tne plaintif in the matter. Hyen 
in his amended plaint he did not specify 
that the property belonged to Sr Behbariji. 
But he stated in para. 1 as amended that the 
owners were defendants Nos. 1to3. This 
then is the attitude which the plaintiff took 
upin his plaint. It will be noted that in 
tue plaing he madea claim only fôr the 


“e gale of the property as the property of 


‘Court in a single paragraph on 


BRt BAHARTJI MawaRad v. MANMOHAN das (ALL) 407 


defendants Nos.1 to3. As that fact has 
now been found against him, the learned 
Counsel for the plaintif- respondant 
attempted to justify the decree of the 
Court below on Various other theories 
of law, none of which have been the 
subject of any allegation whatever in the 
plaint. 

It is obviously a great weakness in the 
case forthe plaintiff to put forward ina 
first appeal entirely new theories of the 
liability for sale of this property for which 
there is no foundation whatever in the 
allegations in the plaint. This case 
therefore differs from the various rulings 
in which from the first a plaintiff has sued 
on the grounds that there are certain claims 
in equity which entitle him to relief. No 
such claim of equitable relief against 
defendant No. 4 was put forward in 
the plaint. We may note that this 
aspect of the matter has been dealt 
with most inadequately by the er 
p. 2 
where from line 33 to line 39 the Court 
merely sets out that because cl. 5 of 
the mortgage deed was an all estate clause 
and conveyed not only the title of Janki 
Prasad mentioned expressly in the bond 
but whatever other tiile he had, it would 
also convey his title to the property as 
trustee and manager of Sri Behariji; that 
ihe clause involved the transfer of all the 
right and title of the transferee whether 
patent or latent and it was not necessary 
to discuss rulings on the point. It may be 
noted that there was no issue whatever on 
the point among the issues set out on p, 22. 
The appeal was brought on the ground 
firstly that the trial Court erred in its find- 
ing on this cl. 5 of the mortgage deed 
in suit and that the Court erred in holding 
that Janki Prasad was a de facto manager 
and trustee and was entitled to act in 
emergency and was competent to mortgage 
the property. This finding of the Court is 
on p. 26. Further the tyial Court found 
that on the strength of the ruling, Butler 
x. Rice (3) the plaintif was entitled to the 
rights,of subrogation, and the Court further 
found that defendant No. 4 had received the 
benefit and the property therefore wasliable ° 
to sale. Itis clear that on the face of the 
dccument there is no liability of the pro 
perty of the Thakurji in this mortgage 
deed, The mortgage deed refers merely to 
the personal property of the eexecutants 
which they are stated to have obtained by 


aC) (1910) 20h, 277; 103L T 94; 79 L J Ob 
52. 
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inheritance from Mukandi Lal. The deed 
therefore does not purport to mortgage the 
Property of Sri Behariji. Learned Counsel 
for the plaintiff respondent put forward 
Various grounds on which the judgment of 
the Court below might be upheld and which 
would indicate a liability in law of this pro- 
perty for sale. The first point advanced by 
the learned Counsel for plaintiff- respondent 
was: What were the powers of Janki Prasad 
alone? Now learned Counsel referred to the 
will on p. 41, and under this will, he con- 
tended that Janki Prasad alone could exe- 
cute a transfer on behalf of Sri Behariji, It 
is kig that in para. 12 on p. 43 it is set 
out: 

“Any one of the superintendents and managers 
for the time being who may be present at the time 
ean jointly or severally carry on all the necessary 
business for Sri Behariji Maharaj and the Thakur- 
dwara, He can himself or by means of Oourt rea- 
lize the rents and get a decree executed, The 
managers shall after deducting the sum of Ra, 15 
per Mensem on account of the expenses of the worship 
of Thakurji pay Rs. 3,000 (?) the amount of debt 
due by me, the executant, and the amount that 
would remain after satisfaction of the amount of 
principal and interest shall be spent on the 
Thakurdwara aforesaid," 

16 is to be noted that this paragraph 
conveys lesser power than was given in the 
corresponding paragraph on p. 37 as the 
provision was omitted: 

“In order to take all these proceedings necessary 
to the recovery of the amount due to Sri Behariji, 
it shall not be necessary for all the managers and 
administrators to assemble together,” 


In our view all the powers that the will 
gave 10 a mutwalli to act alone were 
emergency powers to realize rents and get 
& decree executed and to carry on the neces- 
sary business, The document does not give 
the power to a single mutwalli to execute 
a deed of transfer. Learned Counsel for the 
appellants cited to us numerous authorities 
on trust for the proposition that all trustees 
must join in executing a deed of transfer. 
This ıs laid down in Underhill’s Law of 
Trust and Trustees, Edn. 7, Art. 51, p. 305, 
and also in Agnew on Trust, Edn. 2, p. 246. 
This was further iaid down in Kokilasari 
Dasi v, Rudrenand Goswami (4) where it 
was held that where property of a trust 
was to be recovered, all trustees should 
be made parties, those not consenting to be 
made defendants. In Abdul Gafur Mandal 
v. Uma Kant (5) it was héla that both 
shebaits must agree to a suit to enhance 
the rent of a tenant, and reference was 
made also to the principle laid down in 


(4) 50L J527. i 
(29 O W N 260;24 Ind. Oas, 268; A I R1915 
Oal. 33. | 
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Luke v. South Kensington Hotel Co. (6) 
at p. 12.“ and also to In re Flower and 
Metropolitan Board of Works (7). Mr. Dar 
further relied on the fact that p. 135 
shows that the final decree in the mortgage 
Suit No. 141 of 1919 was granted against 
Sri Behariji through Janki Prasad alone as 
mutwalli. That may be so but we have 
shown from the conduct of Janki Prasad. 
that for a number of years previously he 
had repudiated his position as mutwalli and 
had taken up the position that he was 
entitled to this property in his private 
capacity. Under these circumstances we 
consider that the Oourt below is incorrect 
in tinding that at the time of this mortgage 
deed in 1926 Janki Prasad was a de facto 
Manager and mutwalli of the appellant Sri 
Benariji. On the contrary Janki Prasad 
had ousted the possession of Sri Thakurji 
from the property in suit and he was hold- 
ing it adversely to Sri Behariji. Under these 
circumstancs Janki Prasad neither purport- 
ed to represent Sri Tnakurji nor would he 
have been a proper person to represent Sri 
Thakurji in any transaction whatever, Our 
opinion, therefore,is thatin 1926 Janki Prasad 
having repudiated his position as trustee 
had no power whatever to act cn behalf of 
Sri Behariji. This really removes the basis 
of all the arguments of learned Vounsel for 
the plaintiffrespondent because on our 
finding that Janki Prasad represented himself 
alone and was quite incapable of in any way 
Tepresenting tne rights or interests of Sri 
Bebariji, no doctrine of subrogation or equity 
can be applied by the plaintiff against Sri 
Behariji. f 

The next proposition of Mr, Dar was that 
there was subrogation of the plaintiff to the 
Position of the mortgagee under the mort- 
gage held by Sri ‘I'hakurji. his argument 
18 based on the concluding paragraph in the 
mortgage deed in question, para. 8, which 
provides on p. 221 as follows :— 

“The creditor shall have all the powers and prior 
Tights (like) the decree-holder in case No. al of 
1921 aforesaid in execution of which decree the 
property stand advertised for sale.” 

Now there is no clear provision here for 
suprogation. All that is stated is that the 
Creduors wiil have tne powers ånd prior 
riguts of the decree-uolder. Waatever 
this clause is intended to mean, 16 does 
mot appear to be Intended to create sub- 
rogation. Learned Oounsel for the plaiutili- 


(6) (1879) 11 Ch. D 121; 48 L J Oh. 361; 40 L T 638; 
27 W R5i4, ` ° 

(7) (1884) 27 Oh. D 592; 53 L J Oh. 955; 51 L T 257; 
32 W R 1011. 4 
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respondent admitted that his case for sab- 
rogation would not come under the language 
of s, 92, Transfer of Property Act, Act IV of 
1882, which has been amended by the Amend- 
ing Act, Act XX of 1929, to provide a detail- 
ed right of subrogation. Formerly there was 
a more limited right of subrogation given 
under s. 74. The new s. 92 is a compre- 
hensive section dealing with the rights of 
different classes of persons. The para, 1 
of s. 92 deals with the rights to subrogation 
of persons mentioned in s. 91 which are 
persons who have an interest in the 
property, such as other mortgagees. Para- 
graph 3 provides as follows :— 

“A person who has advanced to a mortgagor 
money with which the mortgage has been redeem- 
ed, shall be subrogated to the rights of the mort- 
gagee whose mortgage has been redeemed, if the 


mortgagor has, by a registered instrument, agreed 
that such persons shall beso subrogated.” 


This para. 3 deals with the case of a person 
who has advanced money to a mortgagor. 
Now in the present case the money was 
advanced to Janki Prasad and his relatives 
and as we have pointed out he was not 
representing Sri Behariji who alone was the 
mortgagor of the property in the mortgage 
which was redeemed. Therefore the language 
of this paragraph will not apply. Learned 
Counsel, however, contended that apart 
from s. 92, Transfer of Property Act, there 
was an equitable right ofsubrogation. Now 
one difficulty which we have in accepting 
this contention is that the Legislature 
appears to have fully povided for rights of 
subrogation in the amended s. 92, Transfer 
of Property Act, and Jearned Counsel for 
the respondent has not shown us any case in 
which the plaint was filed after the Amend- 
ing Act came into force on January 1, 1930, 
in which any Court has held that there was 
an equitable right of subrogation. Learned 
Counsel did refer to two rulings, Venkata- 
chart v. Karuppan Chetty (8) and Veetil 
Kelu v. Machikandy Chekkara Cheppan (9). 
In each of these cases we find that the plaiat 
was brought prior to the Amending Act. 
In the latter ruling the appeal was a 
Letters Patent Appeal from a judgment in 
Second Appeal No. 761 of 1931, reported 
in Veetil Keluv.Chekkara Cheppan (10). 
Olearly the second appeal of 1931 would 
refer to a suit brought before 1930. Now in 
the Bengal, Agra and Assam Civil Courts Act, 


AIR 1934 Mad 258; 150 Ind. Oas. 1126;67 M 
91; (1934) MW N 1152; 39 L W 392;'7 R 


(9) A IR 1937 Mad, 451; 172 Ind. Oas. 47; 45% W 
300; (1937) M W N 582; 10 R M 424, 
° (10) A IR 1936 Mad. 308; 161 Ind. Oas. 999; (1936) 
M W N 399; 8 R M 935, l i 
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XII of 1887, which is still in force in these 
Provinces, s. 37 (2) provides: 

“Tn cases not provided for by sub-s. (l)or by any 
other law for the time being in force, the Oourt 
shall act according to justice, equity and good 
conscience.” 


This sub-section states that equity is to 
be applied in cases not provided for by 
any other Jaw for the time being in force, 
There is another law for the time being 
in force in regard to subrogation, namely 
8. 92, Transfer of Property Act. Learned 
Counsel argued that as a certain case does 
not come under s. 92 therefore it might be 
considered to come in equity. We consider 
that this argument is certainly not what the 
Legislature intended. otherwise the provision 
in the Civil Courts Act would be meaning- 
less. On the theory of learned Oounsel 
where there is a provision of law you can 
bring any suit on any matter outside the 
provision under the rule of equity. We 
consider that what is meant bys. 37 (2), 
Civil Courts Act, is that where the statute 
law deals with a subject and allows certain 
rights, equity cannot be invoked to extend 
the rights which are provided by the 
statute. This provision of the Civil Courts 
Act is in accordance with the former rules 
of equity in the Courts in England under 
which equity would not be applied where 
there was a statutory provision. But where 
there was no statutory provision, equity 
could be brought in to supplement a 
rigidity of the doctrines of the Common 
Law. Learned Counsel for the respondent 
referred to various cases for his claim in 
equity. One of these was Butler v. Rice 
(3) at p. 282*, referred to by the lower Court, 
and another was Chetwynd v- Allen (11). 
In each of these cases there was the pro- 
perty of a wife on which the husband 
obtained money to pay off the mortgage debt 
and the wife pleaded that the loan was 
without her knowledge. It was held that 
the person who had paid off the mortgage 
had an equitable charge agdinst the pro- 
perty of the wife. We consider that the 
Oourts in England applied the doctrine of 
equity ih those cases because there was no 
statutory provision. Bât where there is 
statutory provision, as there is in s. 92, 
Transfer of Property Act, we consider’ that 
we should follow the statutory provision 
and that we are not entitled to extend 
that provision. Learned Counsel further 
referred to s. 69, Contract Act, which pro- 


(11) (1899) 1 Oh. D 353;68 L J Oh, 160; 80 L T 110; 
47 W R 200. 
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vides as follows: 

“A person who is interested in the payment of 
money which another is bound by law to pay, 
and who therefore pays it, is entitled to be reim- 
pursed by the other.” 


Now the section says that the person 
must be a person interested in the payment 
of money. The plaintiff was not a person 
interested in the payment of the mortgage 
decree of Sri Thakurji against Sri Behariji. 
He had no interest at all before his mort- 
gage deed and we consider that it cannot 
be claimed that he might procure his mort- 
gage deed and theo have an interest when 
he has later advanced the money under that 
deed. Reference was made by the learned 
Counsel] to Munni Bibi v. Triloki Nath 
(12). ‘That was a case in which the Court 
did not allow recovery. On p. 144 the 
Court summarized the rulings in two lots. 
In one set of rulings the person who made 
the payment was actually interested and 
made the payment in good faith. In the 


other set the plaintif knew perfectly well. 


that he had no title and it was held that 
he could not reccver. Learned Counsel also 
referred to the rulings of their Lordships 
of the Privy Council in Dakshina Mohun 
Roy v. Saroda Mohun Roy (13). On p 148* 
their Lordships stated: 

< “Now, it seems to their Lordships, to be common 
justice that when a proprietor in good faith pend- 
ing litigation makes the necessary payments for 
the preservation of the estate in dispute, avd the 
estate is afterwards adjudged to his opponent, he 
should be recouped what he has so paid by the per- 
son who ultimately benefits by the payment, if he 


has failed through no fault of his ownto reimburse 
himself out of the rents.” 


“Now the proposition laid down by their 
Lordships was one which cannot p-ssibly 
be applied to the present case. In the pre- 
sent case tke plaintiff was not holding the 
property as a contending party in litigation 
and there was no duty cast upon him to 
preserve the property. He had no con- 
nection with the property but was merely 
& money-lender who chose to make an 
advance on terms which ke thought would 
be profitable to himself. The ruling there- 
fore cannot possibly be applied to cover the 
case of the present plaintiff. z 
‘ Another ruling of their Lordships of the 
Privy Council on which the learned Oounsel 
for the plaintiff respondent relied was Bijraj 
. Nopani v. Pura Sundary Dasee (14). This 
: (12) 54 A 140; 136 Ind. Cas. 66; A I R1932 All. 232; 
(1932) A L J 63; Ind. Rul. (1932) AlL 114, 
(13) 21 C 142; 20 I A 160; 6 Sar. 366 (P O). 
(14) 42 O 66; 24 Ind. Cas 296; A IR 1914 P O 92; 41 
TA 189; 27MLJ 93; 1 L W 555,180 WN 1313; 


(1914) MW N 679; 16 M L T 338;12 A L J 1185; 16 
Bom LR 796;20 OL J 368(P 0)... 
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ruling may be considered frst by a 
referénce to a ruling which it reversed: 
Pura Sundari Dasi v. Bijraj Nopani (15). 
The facts which were somewhat complicated 
are that Premchand Basick, a Hindu under 
the Dayabhaga School of Hindu Law died 
in 1886, leaving a will by which he devised 
a house No. 8, Sobharam Bysack’s Street 
in Oalcutta to his daughter Sreemati Katyani 
Dasi and her heirs absolutely, subject to two, 
charges of twenty rupees a month each for 
his two daughters in-law. A probate of the 
will was granted on July 12, 1887, to the 
executors appointed under the will, On 
December 12, 1900, a conveyance of this 
house was executed by Hemendra Nath 
Bysack and his two surviving brothers in 
favour of the defendants. Hemendra 
Nath was the sole surviving executor 
of the three executors. The High Oourt 
in constrning this document considered 
that it was a transfer by the three 
brothers in their private capacity. 

In law actually the property was the 
stridhan of Sreemati Katyani and passed 
not to her sons but to her daughters. She 
had died intestate on April 8, 1891. Her 
sons, therefore, had no right whatever to 
transfer her property. The Caleutta High 
Court therefore held that the vendees took 
no right under the sale-deed. When the 
case came before their Lordships of the 
Privy Oouncil, a different set of arguments 
were advanced and their Lordships set a 
different construction on this document. 
Toey point out in Bijraj Nopani v. Pura 
Sundary Dasee (14), atp. 61*, that the 
document contains a recital and the 
provieions ofthe will and that Hemendra 
Nath on December 4, 1900, obtained an 
order whereby the Registrar of the High 
Court was to enquire whether there was 
any necessity for the sale of the house and 
what provision should be made to secure 
payment of the legacies and the document 
recited that Hemendra Nath had paid all 
the debts and liabilities. Other recitals 
were made that the vendors had taken 
upon themselves the liability for the main- 
tenance of their sisters. On p. 62*, it is 
set out thatthe vendors grant, sell and 
convey the property tothe purchasers in 
ordinary form. Then followed a covenant 
which is quoted. Their Lordships did not 
interpret this covenant in the same way 
in which the Calcutta High Oourt had 


interpreted it, and they pointed out-on 
(15)°37 0 362; 6 Ind, Cas. 693. A 
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p. 63* : 

“It is plain that at the date of this conveyance 
the property was still in the hands of the sole surviv- 
ing executor, Hemendra Nath Bysack, and there- 
fore, he was competent as executor to sell it to the 
appellant...” 


The contention of the respondent that the 
brothers were the sole beneficial owners 
was not accepted by their Lordships on 
pp. 63 and 645. It is clear, therefore, that 
the ruling is no authority for the present 
tase. Learned Counsel, however, points to a 
single sentence on p. 64* which runs ag 
follows : 

“But even in the absence of such direct evidence 
that the conveyance was by him in his capacity 
as executor as well as beneficial owner (if and to 
the extent that he was such owner), the deed makes 
it clear thatall the vendors convey all the title and 
right that they possessed in the property, and that 
would undoubtedly include the right and title which 
one ofthem possessed as executor.” 


Learned Counsel for respondent therefore 
argued thatin a similar manner the sale 
deed by Janki Frasad and others in the 
present case ought to carry the right and 
title which Janki Prasad possessed as 
manager of Sri Behariji. In reply to this 
contention, it is sufficient to observe that 
we have held that at this period Janki 
Prasad had altogether repudiated his duties 
as mutwalli of Sri Behariji. On the other 
hand, their Lordships had held on p. 63* 
that the property was still in the hands of 
Hemendra Nath Byéack as the sole sur- 
viving executor. Thecase is, therefore, 
fundamentally different on this important 
point of fact. Further, we are convinced 
that their Lordships by this very phrase 
did not mean tolay down a general rule 
for a classof cases which was not before 
them and the remark should not be read 
in isolation from its context. On the other 
hand, the appellant relies on another 
ruling of their Lordships: Balwant Singh 
v. R Clancy (16). That was a case in 
which an estate had been granted by 
Government notas an impartible estate. 
There were two brothers who were entitled 
to the estate, Sheoraj Singh and Maharaj 
Singh. In 1892 a mortgage-deed executed 
by RajaSheoraj Singh alone. The mort- 
gage deed’ was purported to have been made 
between Raja Sheoraj Singh, mortgagor of 
the first part, Maharaj Singh, his brother 
of the second part, and the Bank of Upper 
India, Ltd. of the third part. Sheoraj 


(16) 34 A 296; 14 Ind. Cas. 629; 391 A 109: 9A LJ 
509; (1912) M W N 462: 11 M L T 344: 15 OL J 
476; no W N 577; 23 M LJ 18; 14 Bom. L,R 422 
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Singh was the sole mortgagor and by th” 
deed of mortgage declared that he was the 
absolute owner of the property and that 
there was no sharer in the property. 
Maharaj Singh was not a mortgagor, nor 
did it appear by the mortgage deed that 
he had any proprietary interest in the 
mortgaged property nor was he obtain» 
ing any benefit from the loan to his bro» 
ther, Sheoraj Singh. He was made a party 
to the deed only to afford evidence that 
he hadassented to the taking of the 
loan by Sheoraj Singh and the granting of 
the mortgage. The suit was brought against 
the property. On pp. 305 and 306*, their 
Lordships stated : 

“Having found as a fact that Maharaj Singh 
was a minor on October 28, 1892, it is not necessary 
for their Lordships to consider any other issue, 
This suit has been brought onthe mortgage deed 
of October 28, 1892, by the assignee of that 
mortgage, and as their Lordships have held, that 
the mortgage was not made by Sheoraj Singh as 
the manager of the family, or in any respect as 
representing Maharaj Singh, and as Maharaj Singh 
was then a minor, the mortgage deed as against 
him and his interest inthe estate was not merely 
voidable; it was void and of no effect, and must 
be regarded as a mortgage deed to which he was 
not even an assenting party and as a mortgage 
deed which did not affect him or his interest in 
the estate.” 

We find it impossible to distinguish this 
principle laid down by their Lordships 
from the facts of the present case. In the 
present case the idol, Sri Behariji, was a 
person under a disability and defendant 
No. Lhad set up an adverse title to tha 
idol. In Balwant Singh v. R. Clancy (16), 
at p. 302* it is stated that Sheoraj Singh 
asserted that the family estate was impar- 
tible and that his brother, Maharaj Singh, 
was only entitledto an allowance for maine 
tenance and that it was in that assumed 
position as the absolute owner of an impar- 
tible estate that Sheoraj Singh had pur- 
ported to execute the mortgage deed. There 
is, therefore, a similarity between that case 
and the action of Janki Prasad in the pre- 
sent case by which Janki Prasad and his 
brothers claim to be the sole owners of 
this property and claim that Sri Behariji 
had nq rights in the property whatever. 
Following the principles of their Lordships, 
we consider therefore that the mortgage - 
deed would be invalid. Their Lordships 
did not in that ruling apply any principle 
of equity to enable the mortgagee to enforce 
his mortgage against the property in ques- 
tion and we do not see why any, principle 
of equity or subrogation should be applied 
in the present case. In another ruling of 
“*Pagesof 84 A Ed) TO 
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their Lordships Har Prasad v. Fazal Ahmad 
(17), there was a case where there was a 
transfer by a person not authorized to 
transfer in one capacity entered in the 
‘deed, although that person was authorized 
to transfer in another capacity. It was held 
that she had no intention to transfer in the 
other capacity and although she had that 
Tight, it was held by their Lordships that 
even to the extent to which she could have 


transferred in the other capacity, her deed. 


of transfer would not be valid. 

In Nandan Prasad v. Abdul Aziz (18), 
there was a case before this Court where 
‘a Hindu died leaving three sons, and also 
left a will by which he purported to be- 
queath certain property, which was joint 
ancestral property, to his widow. The 
widow executed a mortgage deed in the 
capacity offull owner under tbe will and 
not as guardian of her minor sons, although 
the money which she received on the mort- 
gage deed was employed for the benefit of 
the sons. The mortgagees brought a suit 
to enforce their mortgage and the two sur- 
viving sons were made parties. It was held 
that the sons and their property could not 
bein any way affected by the mortgage 
executed by their mother. This again was 
a case in which the mother could have 
made a valid mortgage deed if she had 
purported to execute it as the guardian of 
her sons. Furthermore, in this case the 
money was used for the benefit of the sons 
and still the Court did not allow any re- 
lief in equity. The Court followed the 
ruling of their Lordshipsin Balwant Singh 
v. R. Clancy (14), We consider that this 
case is very similar to the present case. 
Reference for similar cases muy also be 
made to Pateshri Partab Narain Singh v. 
Nageshar Pershad Pande (19), Mohammad 
Khan v. Nasiban (20) and Alkhu Ram v. 
Raman Lal (21). 

On a consideration of these rulings, we 
find that the authority of their Lordships 
is in favour af the defendant-appellant. 
“The defendant-tppellant is a deity and 
therefore a person under a disability and 
it is incumbent on persons like the plaintiff 
who deal with property ofa person under 

(17) (1933) A L J 331: 142 Ind, Oas. 217; A IR1933 
P O 83; 55 A 83; 60I A 116; Ind. Rul. (1933) PO 53; 
37 L W 516; 64 ML J 514; (1933) MW N 291; 37 0 
W N 490; 35 Bom. L R 496 (P 0). 

(18) 45 A 497; 74 Ind. Oas. 367; A IR 1933 All. 581; 
21 A L J372. 

(19) 8 A L J 358; 10 Ind. Cas, 961, 

120) 1930A L J 1211; 128 Ind. Oas 397; AI R1930 
All. 592: Ind. Rul. (1931) All 45. 


(21) A IR 1933 All. 7; 138 Ind Oas. 624; Ind, Rul, 
(1939) All 482, 


MA HLA YON v. MAUNG TUN YIN (RANG) 


18010 


a disability to take certain precautions. 
The evidence shows that the plaintiff and 
his legal adviser and general attorney were 
well awateof the circumstances of the 
present case. With that knowledge of 
these circumstances the plaintiff chose to 
take a mortgage from defendants Nos. 1 
to3in their personal capacity as owners of 
this property. We do not consider that any 
rule of law or equity has been shown to 
us by reason of which we should allow the 
property of the appellant deity to be sold 
in a transaction of the nature of the mort- 
gage deed in suit. Itis necessary for the 
Courts to protect the interest of persons 
undera disability and in our view an idol, 
a juristic person, is just as much entitled 
to that protection from the Court as a minor. 
For these reasons, we consider that the 
appellant kas established his case and we 
allow this appeal with costs throughout and 
we dismiss the suit of the plaintiff with 


costs throughout. 
8. i Appeal allowed. 


EE 


RANGOON HIGH COURT 
Second Appeal No. 231 of 1937 
March 11, 1938 
DUNKLBY, J. 
MA HLA YON AND sNOTUBR—APPELLANTS 
versus 
MAUNG TUN YIN AND aNoTHER— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 16, Proviso 2—Money decree against two_or more 
judgment-debtors— One of them dying—His legal 
representative, whether judgment-debtor—Such person 
transferee of decree—If can execute it against remain- 
ing judgment-debtor. h 
rier a honey decreehas been passed against 
two or more judgment-debtors and one of them 
dies, his legal representative does not become a 
judgment-debtor, and certainly not a judgment- 
debtor against whom a decree. for the payment of 
money has been passed, within the meaning of 
O. XXI, r. 16, Proviso 2, Oivil Procedure Oode, and 
consequently if the legal representative is interested 
in the decree as a transferee, he is entitled to execute 
the decree against the rest of the judgment-debtors. 
Panachand Pomaji v. Sundrabai (3) and Asia Bibi 
Vv. Malik Azir Ahmad (4), relied on. Muhammad 
Abdul Kadir v. Abdul Kadir (2), distinguished, k 
S. A. from the decree of the District 
Court, Hanthawaddy, dated September 13, 
1937. A 
Messrs. Basu and Rajagopaul, for the 


Appellants. 
Mir, E. Hay, ior Respondent No. l. 


Judgment.—This second appeal arises 
out ji gka complicated facts. The 
A, R. S. A. Chettyar Firm obtained a decree 
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in suit No. 45 of 1933 of the Sub-Divisional 
Court of Twante, on a promissorymote 
against four persons, Maung Shwe Wa 
and his wife Ma Hla Yon, and Maung 
Shwe Yaung and his wife Ma Ywet. All 
these persons are now dead, except Ma Hla 
Yon whois appellant No.1 Ma Nyi Ma Gyi, 
appellant No. 2 is a daughter of Maung 
Shwe Wa and Ma Hla Yon. Maung Nyo, res- 
pondent No. 2, is ason of Ma Hla Yon. He 
"has taken no active part in the proceedings. 
Maung Tun Yin, respondent No.1, is the 
husband of Ma Kyin May, who is the adopt- 
ed daughter of Ma Ywet. The original 
decree against these four persons was a 
decree for the payment of money by these 
four persons jointly and severally. On 
May 5, 1934, Ma Ywet made a gift of 3C0 
acres of land to her daughter, a Kyin 
May. Subsequently Ma Kyin May and her 
husband, Maung Tun Yin, mortgaged part 
of these gifted lands to the A. R. S. A. 
Firm for a sum of Rs. 1,800 and then for 
this sum, plus a further sum of Rs. 1,700 
the decree obtained in Suit No. 45 of 1933 
was transferred by the A. R.S. A. Firm to 
Maung Tun Yin alone. Maung Tun Yin 
was substituted as the decree-holder in 
place of the AJ R. S. A, Firm, under the pro- 
visions.of O. XXI, r. 16, Civil Procedure 
Code, and proceeded to execute the decree 
against the two appellants and respond- 
ent No. 2. Objection has been taken by 
the appellants to this application for exe- 
cution, and, so far as this second appeal is 
concerned, reliance is placed solely on 
Proviso 2 to r. 16, O. XXI. ‘Lhis is in 
the following terms:— 

“Provided also that where a decree for the pay- 
ment of money against two or more persons has 


been transfereed to one of them, it shall not be 
executed against the others.” 


Itis urged on behalf of the appellants 
that, although the transfer of the decree 
was taken in the name of Maung Tun Yin 
only, Ma Kyin May also became interested 
in this decree by. reason of the transfer 
(her intereet in the decree as joint trans- 
feree remaining to be ascertained), and, 
relying on the judgment in Banarsi Das v. 
Maharani’ Kuar (1), it is urged that to tbe 
extent of Ma Kyin May’s interest in the 
decree, it cannot be executed by reason of 
Proviso 2 tor. 16. Itis admitted on behalf 
of respondent No.1 that Ma Kyin May is 
to a certain extent interested in the decree, 
although the transfer was taken in the 
name of her husband alone; but it is 
contended that Proviso 2to xr. 16 has no 


. 


(1) 5 A 27; & W N 18627140, | 
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application in this case. The argument on 
behalf of the appellants is that Ma Kyin 
May is also a judgment debtor, because 
she is the daugater and heir of the deceased 
judgment-debtor, Ma Ywet, and therefore 
became a judgment-debtor as the legal 
representative of Ma Ywet. The authority 
for the proposition that, when a person ig 
the legal representative of a deceased 
judgment-deblor and at the same time ig 
interested in the decree as decree-holder, 
that person is unable to execute the decrse 
is Muhammad Abdul Kadir v. Abul 
Kadir (2). But, to my mind, this case can 
be distinguished because, as it appears 
from the judgment (at p, 416*), it was ad- 
mitted in argument that the legal repre- ~ 
sentative of a judgment-debtor is in effect 
the judgment-debtor timself. This admis- 
sion was, in my opinion, wrongly made, 
and is contrary to law, so far as Proviso 2 
to r. 16 is concerned, because this Proviso 


is concerned solely with a decree for the 


payment of money against two or more 
persons, and there can be no decree for the 
payment of money against the legal repre- 
sentative of a deceased judgment-debtor. 
The liability of such a legal representa- 
tive is enacted in the provisions of s, 50, 
Civil Procedure Code, and all that this 
section states is that where a judgment- 
debtor dies before the deeree has been 
fully satisfied, the holder of the decree may 
apply to the Court which passed it toexe- 
cute the same against the legal representa- 
tive of the deceased, and further, such a 
legal representative is liable only to the 
extent of the property of the deceased 
wnich has come to his hands and has not 
been duly disposed of. The legal repree 
sentative, therefore, does not become a 
judgment-debtor, and certainly not a 
judgment-debtor, against whom a decree 
for the payment of money has been passed. 
This is the view which has been taken by the 
Bombay High Court in Panachand Pomaji 
v. Sundrabat (3) and the Allahabad High 
Oourt in Asia Bibi v. Malik Azir Ahmad 
(4) with which decisions I respectfully 
agree. ‘In my opinion, Ma Kyin May is 
not a person against whém there is a decree - 
for the payment of money within the 
meaning of Proviso 2 tor. 16, O. XXI, Vivil 
Procedure Oode, and consequently, I hold 
that, as the transferees of the decree, 
ig 51 M LJ 443;98 Ind. Oas 26; A IR 1926 Mad, 


(3) 31 B 308; 8 Hom. L R 409. 
(4) 54 A 448; 137 Ind. Oas. 50; A I R1932 All. 704; 
(1932) A L J 230; Ind. Rul. (1932) All, 262. 
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Maung Tun Yin and Ma Kyin May are 
entitled to execute the decree against the 
appellants. This appeal, therefore, fails and 
is dismissed with costs, Advocate’s fee 
three gold mohurs. 


D. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 93 of 1935 
October 20, 1938 i 
Firm CHAND MAL-RUP CHAND 
—DEFEN DAN T— Å PPELLANT | 
versus 
Lala GURDIAL PRASAD—PratntreF AND 


ANOTHER— DPFENDANTE— RESPONDENTA 

Civil Procedure Code (Act V of 1908), ss. 63 M, 
T3— Praintiff, defendant No.1 and defendant No. 2 
having separate decrees against defendant No. 3—= 
Plaintiff im execution attaching certain property 
through Court at H—Defendant No.1 obtaining 
decree from Court at A and getting same property 
attached and sold in execution through Court at A— 
Plaintiff's application for rateable distribution to 
Court at A dismissed—- Defendant No. 2's application 
for rateable distribution granted and proceeds dis- 
tributed between defendant No.1 and defend- 
ant No. 2—Suit by plaintiff claiming right of rate- 
able distribution in sale proceeds—Case held fell 
under s. 63 (1), and not under s. 73-—Platntiff held 
entitled to rateable distribution. 

The plaintiff and defendant No. 1 and defend- 
aut No. 2 all had separate decrees against defend- 
ant No. 3. The decree of the plaintiff, was granted 
on Aagust 22, 1929, andthe plaintiff applied for 
execution on August 27, 1929, and got attachment 
of certain house property from the Munsif of H on 
November 15, 1929. Defendant No. 1, obtained a 
decree from the Court of the Subordinate Judge of 
A and he applied for execution on August 26, 1930, 
and on January 20 1931, the same property which 
had been attached by the plaintiff was put up for 
sale and sold. The plaintiff made an application 
for rateable distribution to the Subordinate Judge 
of A on January 31, 1931, and his application was 
dismissed on April 23, 1932. Defendant No, 2 
made an application for rateable distribution and 
it was allowed and the proceeds were divided, be- 
tween defendant No. 1 and defendant No. ? receiv- 
ing Re. 707, The plaintiff brought a suit against 
defendant No. 1 and defendant Wo. 2 claiming 
is Feteablo distribution : . 

Held, that the case was governed by s. 63 (1), and 
not by s. 73, Civil Procedure Code. ” The Aa bei 
was attached by the plaintiff in the Court of the 
Munsif of H and, therefore, the plaintiff was en- 
titled to ask the Court of the Subordinate Judge of A 
that the plaintiff should receive rateable distgibution 
of the sale of the same property which had taken place 

under the orders of the*Court at A. The question 
of rateable distribution was one which came under 
the words “shall determine any claim thereto” 
appearing in s. 63. Deoraji Koer v. Jadunandan 
Rai (2), distinguished, 


S. ©. A. from the decision of the Addi- 
iona Sub,Judge, Aligarh, dated January 3, 

Mr. B. Malik, for the Appellant. 

Mr. §, C, Das, for the Respondents, 
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Bennet, J.— This is a second appeal by 
the defendant first party against a decree 
of the lower Appellate Oourt in favour of 
the plaintiff holding that the plaintiff is 
entitled to rateable distribution. The 
facts are that the p'aintiff and defendant 
No. 1 and defendant No. 2 all had separate 
decrees against defendant No. 3. The 
decree of the plaintiff, No. 155 of 1929, 
was granted on August 22, 1929, and the 
plaintiff applied for execution on August 27, + 
1929 and got attachment of certain house 
property from the Munsif of Hathras on 
November 15, 1929. Defendant No. 1, 
appellant before us, obtained a decree 
No. 441 of 1930 from the Qourt of the 
Subordinate Judge of Aligarh and he appli- 
ed for execution on August 26, 1930, and on 
January 20,1931, the same property which had 
been attached by the plaintiff was put up 
for sale and sold for Rs. 5,000. The plaintiff 
made an application for rateable distribu- 
tion to the Subordinate Judge of Aligarh 


“on January 31, 1931, and his application 


was dismissed on April 23,1932. Defendant 
No. 2 made an application for rateable distri- 
bution and it was allowed and the proceeds 
Rs. 5,000 were divided, defendant No. L 
receiving Rs. 4,293 and defendant No. 2 
receiving Rs. 707. The plaintiff has now 
bronght a suit claiming Rs. 501’ from 
defendant No. 1 and Rs. 107 from defen- 
dant No. 2. The first Court dismissed the 
suit and ths lower Appellate Court has 
decreed the suit. The question turns on 
the interpretation of two sections of the 
Civil Procedure Oode, s. 63 (1) ands. 73 
(1). The case for the appellant defendant 
No. 1 is that to obtain rateable distribu: 
tion the plaintiff should have complied 
strictly with the language of s. 73 (1). 
which states as follows:-— 


“Where assets are held by a Court and more per- 
sons than one have, before the receipt of such 
assets, made application to the Court for the execution 
of decrees for the payment of money passed against 
the same judgment-debtor and have not obtained 
satisfaction thereof, the assests, after deducting the 
costs of realization, shall be rateably distributed 
among all such persons.” 


The plaintiff merely made an application 
to the Court of the Subordinate Judge 
of Aligarh for rateable distribution. The 
appellant claims that the plaintiff should 
have made an application to the Subordinate 
Judge of Aligarh for the execution of his 
decree, before the receipt of the assets, ahd 
if he ee not obtained satisfaction by that 
applitation then he might have claimed 


rateable distribution from the ampunt which -° 


1939 
was obtained by the sale in execution of the 
decree by defendant No. 1. 2 

On the other band the plaintiff-respondent 
contends that this is a case which does not 
come under the general s. 73, Civil Procedure 
Code, because that section is a general one 
for applications for rateable distribution for 
persons who have decrees against the same 
judgment-debtor and that the plaintiff has 
g further qualification in the present case, 
namely that he had attached the same pro- 
perty in execution of hie decree which has 
been attached by the appellant-defendant 
No. 1 in execution of the appellant's decree. 
The plaintiff therefore argues that he comes 
under the special case of s. 63 (1) and that 
as he comes under that section, the procedure 
of s. 73 is not necessary for him. It is due 
to this distinction that there has been an 
apperent contradiction in a certdin number 
of rulings which have been Jaid before us. 
When examined, however, from this point 
of view, it is clear that the rulings fall 
under two heads, those to which s. 63 will 
apply and those to which s. 63 will not 
apply and to which only s. 73 will 
apply. The only ruling directly on 
the point in this High Court is Sarjoo Ram 
Sahu v. Partap Narain (1). This is a 
ruling of a learned Single Judge, Kisch, J. 
and he refers to various apparently con- 
flicting rulings and in the case before 
him the provisions of s. 63 would apply 
and he followed certain rulings which hold 
that in such a case the full procedure 
of s. 73 need not be carried out. Reference 
was also made to a ruling of a Bench of 
this Court in Deoraji Koer v. Jadunandan 
Rai (2). That case, however, was not similar 
to the present as itis not stated in the ruling 
that the same property had been attached 
in execution of different decrees. It was 
therefore not a case to which s. 63 would 
apply. It was a case which interpreted 
s.63 and it was held that an application in 
the form prescribed for applications for 
execution praying merely for rateable dis- 
tribution of the assets to be realized 
mentioning that the property was already 
under attachment and sale on the decree of 
another decree-holder but not expressly 
praying for attachment and sale was a 
sufficient application for the purpose of s. 73 
and entitled the applicant to rateable 
distribution. 

For the appellant reference was made 


(1) (1933) A L J 921; 146 Ind. Oas. 575; A I R 1933 
All. 563; 55 A622; 6 R A 307, i 

(2) 53 A 125; 131 Ind. Cas. 244; A IR 1931 All, 92; 
(1930) A L J° 1552; Ind, Rul. (1931) All. 456. 
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to Ramjas Agarwala v. Guru Charan Sen (3). 
This was a ruling of a Bench of the 
Calcutta High Court and the case was some- 
what similar because there were rival decree- 
holders who had attached the same property 
and the property was sold in execution 
of the decree of the higher Court, the 
Subordinate Judge of Faridpur. The 
opposite party had a decree in the Court 
of the Munsif of Goalando and this opposite 
party made two applications for rateable dis- 
tribution. The Court held that neither of 
these applications was intended to be an 
application under s. 285 (which corresponds 
to the present s. 63) and the Court further 
held that even if the applications were treated 
as coming under s. 285, no objaction was 
taken by the applicant to the attachment 
of the properties by the Faridpur Oourt 
and that only such a proceeding would come 
under s. 285. The Court based its reasoning 
partly on the fact that the words “shall 
determine any claim thereto and any 
objection to the attachment thereof” in 
s. 285 must refer to claims or objections 
referred toin the preceding ss. 278 to 281, 
Now these sections no longer precede s. 63, 
Civil Proceedure Code of 1902, bat these 
sections now are reproduced in O. XXI, 
rr. 58to 61. Accordingly therefore the basis 
of the argument of the Calcutta Bench has 
disappeared. The Calcutta ruling was 
dissented from in a later ruling, Girindra 
Nath Ray v. Kedar Nath (4). There are 
other Oaleutta rulings which are in favour 
of the respondent, namely Surendra Kumar 
Guha v. Jamini Kumar Guha (5), and an 
earlier Oaleutta ruling, Clark v. Alexander 
(6). In the Madras High Court there are 
rulings in favour of the respondent: 
Subramania Chetty v. Ramaswami Chetty (7) 
and Thanmull Sowcar v. Krishnaswami 
Reddiar (8). The appellant relied on 
Nanjunda Chettiar v. Nallakaruppan 
Chettiar (9), by a learned Single Judge, 
but this ruling was specially overruled by 
a Bench ruling, Modali Ad@mma v. Lanka 
10). There is one Bombay 


(3) 14 OW N 396; 3 Ind. Oas, 105; 11 OL J 69, 
(4) 2900 W N 575; 87 Ind, Oas. 783; A IR 1925 


Oal. 966. 

(5) A IR 1936 Oal. 723; 166 Ind. Cas. 1781 L R 
(1937) 1 Cal. 391; 40 OWN 1307;9R O 484. 

(8) 21 O 200. 

(7) A IR 1926 Mad. 179; 91 Ind. Cas.11;49 M L 
J 753; 22 L W 744; (1926) M W N 27. 

(8) A IR 1935 Mad. 988; 161 Ind. Oas. 115; (1935) 
MW N 1046; 42 L W 733; 8 RM 780. 

(9) A IR 1928 Mad. 496; 109 Ind. Obs, 404; 55 M 
L J 120; 27 L W 423. 

(10) 56 M 692; 144 Ind. Oas. 923; A I R 1933 Mad. 
o a x L J137; (1933) M W N 789; 38 L W 133; 

RM 26, 
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rnling in favour of the appellant, Nimbaji 
Tulsiram v. Vadia Venkati (11) (Single 
Judge), but there is a Bench ruling in 


favour of {the respondent, Dhirendrarao. 


Krishnarao v. Virbhadrappa Hosmani (12). 
In the Lahore High Court there is a 
ruling of a learned Single Judge in favour 
of the respondent, Balmokand v. Ram S:ran 
Das (13). There is no doubt, therefore, 
that the preponderance of authority is in 
favour of the respondent. These cases in 
favour of the respondent are all cases 
which come under s. 63 (1), Civil Procedure 
Code, which is as follows :— 

“Where property notin the custody of any Court 
is under attachment in execution of decrees of 
more Oourts then one, the Court which shall receive 
or realize such property and shall determine any 
claim thereto and any objection to the attachment 
thereof shall be the Oourt of highest grade, or 
where there is no difference in grade between such 
Oourts the Court under whose decree the property 
was first attached.” . 

We consider that the language of this 


section will cover the present case asin the ' 


present case the property was attached by 
the plaintiff in the Court of the Munsif of 
Hathras and therefore the plaintiff is entitled 
to ask the Court of the Subordinate Judge 
of Aligarh thatthe plaintiff should receive 
rateable distribution of the sale of the same 
property which has taken place under the 
orders of the Court at Aligarh. We con- 
sider that the question of rateable distribu- 
tion is one which will come under the 
words “shall determine any claim thereto” 
appearing in s. 63. In our view, there- 
fore, the decision of the Court below was 
correct and we dismiss this second appeal 
with costs. 

8. Appeal dismissed. 

(11) 16 B 683. 

(12) 59 B 310; 159 Ind. Cas. 505; A IR 1935 Bom. 
176; 37 Bom. L R78; 8 R B 208, 

(13) A I R 1936 Lah. 519; 163 Ind, Cas, 59; 38 P L 
R 281;8 R L 990. 


CALCUTTA HIGH COURT 
Civil Appeal No. 83 of 1937 
May 6, 1938 . 
? B. K. MU HERJEA, J. 
Srimati RADHARANI DEBI—Jupament- 
DeBTor No. 2—APPELLANT 
Versus 
Sır BIJOY CHAND MAHATAB 
BAHADUR- DECREE HOLDER AND ANOTHER— 
e RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), Chap. XIV 
—Putni tenure in hands of recognized transferee of 
putnidar— Whether can be put to sale in execution 
of rent decree against the original putnidar alone. 
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The landlord may put the tenure up to sale in 
execufion of a rent decree against the original 
putnidar without any notice to the transferee of the 
tenure, so long as the transferee is not recognized 
as such by the landlord and his name is not regis- 
tered in the landlord's sherista in conformity with: 
ss 5and 6 of the Putni Regulation. But if at the 
date of the decree the transferee ig recognized as a 
tenant, he would take the putni subject to the charge 
of all arrears of rent existing at the time, and 
though he could not be made personally liable for 
any amount, the tenure in his hands could certain- 
ly be proceeded against to enforce the rent charge 
which, however, would not be available to the 
landlord unless he obtains a decree against the 
transferee, The previous putnidar would, in that 
case, be personally liable forthe entire rent that 
ancrued due prior to the recognition of the trans- 
feree and the decree against him would have no 
other effect than that of a money decree pure and 
simple, Arthur Henry Forbes v. Maharaj Bahadur 
Singh (1), relied on. 

O. A. against the appellate order of the 
Taha Judge, Birbhum, dated December 9, 
19 4 


Messrs. Gopendra Nath Das, Shib Kumar 
Das and Satyendra Nath Banerjee, forthe 
Appellant. 

Messrs. Gopesh Chandra Chatterjee and 
Sarat Kumar Mitra, for the Respondents. 

dJudgment—The appellant before me 
one Radharani Debi was one of the defen- 
dants in a rent suis commenced by the 
Maharaja of Burdwan as plaintiff and the 
appeal is directed against an order passed 
in a proceeding in execution of the decree 
obtained in that rent suit. The facts so far 
as they are material for our present pur- 
posses may be shortly stated as follows: 

One Dwarika Prasanna Mukhopadhyay, 
who was defendant No, 1 in the rent suit 
was a putnidar under the Maharaja of 
Burdwan and he sold his interest to defen- 
dant No.2, Radbarani, some time in 1925. 
Radharani did not comply with the pro- 
visions of s. 5 of the Putni Regulation and 
she was not recognized as a transferee by 
the Maharaja. In 1936 the Maharaja started” 
arent suit against the recorded tenant, - 
Dwarika. claiming rent for the years 1339 
to 1342 B. 8. Dwarika in his written state- 
ment set up a plea that he had transferred 
the putni to Radharani prior to the period 
for which rent was claimed, consequently 
he was not answerable for the rent and the 
proper person to be sued was Radharani. 
Upon this the plaintiff made an application 
to the Oourt for adding Radharani as a 
pariy defendant tothe suit although in the 
petition it was expressly stated that the 
plaintiff did not recognize her as a tenant 
but made her a party because of the objec- 


tion raised by the tenantdefendant in e 


his written statement. This application 
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was granted and Radharani was added as 
defendant No. 2 in the rent suit. The first 
Court dismissed the suit against Dwdrika 
and decreed it in part against HKadharani 
alone. The plaintiff preferred an appeal 
against this decreeand the Appellate Court 
modified the decision of the trial Judge 
and decreed the plaintiff's rent suit in its 
entirety against Dwarika and dismissed it 
against Radharani. It is this decree which 
js now sought to be executed and the 
plaintiff wants to put the tenure upto sale, 
Radharani who was made a party to this 
execution proceeding took an objection that 
the decree was a mere personal decree 
against Dwarika and consequently in execus 
tion of the same the tenure in her hands 
could not be sold. The trial Court negatived 
this contention of Radharani and held that 
the decree was executable as arent decree. 
This order was afiirmed by “the lower 
Appellate Court, and it is against this 
appellate order that the present second 
appeal has been preferred. The sole point 
for determination is, as to whether the 
decree which the plaintiff obtained against 
Dwarika in the rent suit could be executed 
as a rent decree by sale of the tenure under 
the provisions of Ohap. XIV, Bengal 
Tenancy Act. 

It cannot be disputed that so long asa 
transferee of a putni tenure is not recog: 
nized by the landlord and his name is not 
registered in the landlord's sherista in con- 
formity with the provisions of ss. 5 and 6 
of the Putni Regulation the latter may sue 
the original puinidar and put the tenure up 
to sale in execution of the decree without 
any notice to the assignee. If therefore 
Radharani is regarded as an unrecognized 
transferee of the putni tenure, there is no 
doubt that the decree against Dwarika could 
be executed by sale of the tenure. The 
difficulty, however, is created by the fact 
that the Appellate Court, which finally 
decided the rent suit, made an observaticn 
in the judgment, that Radharani might be 
considered to have beer recognized as a 
tenant by the Maharaja from the date on 
which she was made a paity to the rent 
suit- though not with retrospective effect. 
Both the Courts below in the present case 
have taken the View that this tinding con- 
tained in the judgment was conclusive 
between the parties; but in spite of this 
they have concurred in holdiug that the 
decree had the effect of a rent decree. The 
reasons assigned are that Radharani allowed 
Dwarika to represent the tenure during’the 
* period for Which rent was claimed, and 
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as she was made a party to the suit as 
well as to the.execution proceedings, she 
was unable to say that the decree was not 
a rent decree. This reasoning, in my 
opinion, is entirely fallacious. If the fact 
remains that Radharani became a tenant 
on and from the date when she was added 
asa party defendant, then at the date of 
the decree the tenant in respect of the 
tenure was Radharani and not Dwarika, 
There was no relationship of landlord and 
tenant between the plaintiff and Dwarika 
at the date of the decree and consequently, 
according to the principle laid down in 
Arthur Henry Forbes v. Maharaj Bahadur 
Singh (1), the charge was not available to 
the landlcrd unless he gut a decree against 
Radharani as well. 

The position, in my opinion, seems to be 
this: If Radharani isto be deemed to be 
a purchaser of the putni at the date when 
she was recognized, according to the Appel- 
late Court, by the landlord as a tenant, she 
mould take the putni subject to the charge 
of all arrears of rent existing at the time, 
and though she could not be made person- 
ally liable for any amount, the tenure in 
her hands could certainly be proceeded 
against to enfcrce the rent charge. The 
previous puinidar would, in that case, be 
personally liable for the entire rent that 
accrued due prior tothe recognition of the 
purchaser and the decree against him would 
have no other effect than that of a money 
decree pure and simple. If, on the other 
hand, Kadharani was not recognized as a 
tenant by the landlord,. the only tenant 
on the records would be Dwanka and a 
decree against him would bind the tenure. 
lt seems to me that the Courts below 
should not have taken the opinion of the 
Appellate Oourt expressed in the rent suit 
as conclusive On tne point as to whether 
Racharani was reccgnized as a transferee 
by the landiord on the date when she was 
made a party. Thatshe was not recognized 
before that date is undoubtedly a finding 
which constitutes the fountation cf the 
decree and cannot be disputed in execution 
preceedings, but the observation that she 
might have been recognized after the suit 
was instituted and at the date when she 
was Joined as a party was, I think, a mere 
expression of opinion which was not quite 
relevant to the judgment and did nct cer- 
tainly constitute the basis of it. As I have 


(1) 23 Ind. Cas. 632; AI R 1914 P O Ul; 4l TA 
91; 41 O 92; 18 O WN 717; (1914) M W N 397; 
15ML T 380; 12A L J 653; 27 ML 4,51 L W 
1059; 25 O L J 434 (P 0). 
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Baid already, the petition for adding Radha- 
rani as a party defendant cannot be con- 
strued asan act of recognition on the part 
of the landlord. Mr. Das, however, has 
drawa my attention to certain passages in 
tha Appellate Court’s judgment in the rent 
suit where a contention seems to have been 
raised that the decree should have been 
passed against Radbarani also. I have been 
“also shown certain demand notices which are 
on the record and which seem to indicate 
that the zamindar did demand rent from 
Radharani on the footing that she was the 
putnidar. ‘he Courts below, however, 
having taken the view that the opinion 
expressed by the Judge in the rent suit was 
conclusive on the point have not considered 
"the evidence that bear upon it. 

1 think, therefore, that in the interest of 
justice this question requires further inves- 
tigation. The result therefore is that the 
case will be sent back to the lower Appel- 
late Court with the direction to inquire as 
to whether on the evidence in the record 
Radharani was at all recognized as a tenant 
by the landlord prior to the date of the 
decision in the rent suit. If she was recoge 
nized as a tenant, the decree against 
Dwarika would operate only as a personal 
decree against him. If, on the other hand, 
there was no recognition on the part of 
the landlord, the decree must have the effect 
of a rent decree and the entire tenure could 
be attached and sold in execution proceed- 
“ dings. ‘The appeal is thus allowed and the 
case sent back for re-hearing in the light 
of the observations made above. There 
will be no order as to costs in this appeal, 
final costs will abide the result. 

D. Case remanded. 


MADRAS HIGH COURT 
O1vil Appeal No, 242 of 1932 
September 13, 1937 
PANDRANG Row AND VENKATARAMANA 
Rao, JJ. 

KAMBHAM KAVERI RANGIAH 
OBETTY AND OTHER6— APPELLANTS 
versus 
Khaji Syed HASSUMIAH ano 
OTBERS— RESPONDENTS 

High-way—Procession with music—Right of com- 
munity to take out — Order excepting music auring 
hours of public congregational worship of Muslims 
held proper, if exception is confined to particular 
neighbourhood of mosque. 

Any community can use a public street for pro- 
cession attended with music provided that they do 
pot thereby cause a disturbanceto any other com- 
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munity when assembled prayer 


ship. 

_insasuit by the Hindu for a declaration of their 
right to go in procession through public streets attend- 
ed with music, the District Judge passed an order 
entitling them to sucha right except during the 
hours of public congregational worship in the 
mosque : 

Heid, that the District Judge was right in introduc- 
ing the exception, though he should have limited that 
exception to the neighbourhood of the mosque pres- 
cribing a certain radius with the mosque as the 
centre inside which there should be no music during 
the hours of public congregational worship in tlfe 
mosque, since to play music when such worship is 
going on would practically amount to an offence under 
s. 298, Penal Code, and would certainly be a 
serious invasion of the Muhammadans’ right to 
engage in public congregational prayer without dis- 
turbance. Muthialu Chetty . v. Bapu Sahib (1), 
Manzur Hasan v. Muhammad Zaman (2) and 
Muhammad Jalil Khan v. Ram Nath Kotwa (3), 
relied on. f 


U. A. against the decree of the District 
Court, Guddapah, in O. 8. No. 24 of 1929, 

Messrs, B. Somayya and S. Subramania 
Sastry, tor tne Appellants. 

Messrs. B. Pocker and K.T. M. Ahmad 
Ibrahim, ior the Respondents. 

Pandrang Row, J.—This appeal arises 
out of a dispute between the Muhammadans 
and Hindus of Muddanur in the Ouddapah 
Disirict, the Hindus being the plaintiffs 
who cued tora declaration of their right to 
Carry in procession their idols witn the 
usual accompaniments through the public 
streets of the village attended with music 
and also their right to goin procession on 
occasions of marriage, etc., with music. 
The sult was one of the usual type that 
comes to Courts now and then when the 
two rival communities claim protection 
from each other and cannot bring them- 
selves to respect each others feelings. 
The law is fairly well-settled as regards 
the rights of the different communities in 
this matter and the rights which the law 
will recognise and declare have been clearly 
laid down from Muthialu Chetty v. Bapu 
Sahib (1). It is enough to refer to 
tue decision of the Judicial Committee 
in Manzur Hasan v. Muhammad Zaman 
(2) and the discussion of the general 
principles contained in a later Allahabad 
case Muhammad Jalil Khan v.e Ram Nath 
Kotwa (3). Generally speaking, the law 
laid dowa by tnis Hign Oourt was accepted 
by the Privy Council us correct. 


for or wor 


GQ) 2M 140. 

(2) 47 A 451; 86 Ind, Cas. 238; A I R 1925 P O 36; 
46M Ld 23; 21 L W 239; 6 PLT 115; 3 AL S179; 
27 Bom LK 170;20 W Nad; LRG ACP O) 34; 290 W 
N 496; 3 vat, Lk 3U0; 02 L A61 Po). 

(3) 03 A 484; 131 Ind, Cas. 40;' Ind.Rul, (1931) All. . 
$44; (1941) A Li J 354; ALR 1934 All, 341, . 
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There is really no dispute about the 
facts in this case and the rights of the 
parties are equally notin dispute, for, the 


` law is well-settled. Any community can 


use a public street for processions attended 
with music provided that they do not 
thereby cause a disturbance to any other 
community when assembled for prayer or 
worship. In this ccnnection, reference 
may be made to ss. 296 and 298 of the 
, Indian Penal Oode. The decree by the 
Court below, 4. e., the District Judge of 


Ouddapah, is to the following effect : 

“(1) that the plaintiffs are entitled to carry in 
procession the idols of their gods and sudibandies 
and panyaram, carts, stc, through all the public 
streets of Muddanur, attended with music of all 
kinds on all lawful and customary occasions of 
feasts or festivals, whether synchronising with the 
Muhurrum or not, and are entitled also to go in 
procession on occasions of marriage and other 
events in the public streets attended wish music 
of all kinds, except during the houts of public 
congregational worship in the mosque according 
to the Islamic religion, and subject to any lawful 
orders or directions by the Magistrates or the 


Police for preventing breaches of the public peace - 


or obstructions of the thoroughfares or for other 
matters mentioned ins 144 of the Criminal Proce- 
dure Uode, and under other statutory provisions for 
regulation of traffic ; 

(3) that the defendants and other _Muhammadans of 
Muddanur are hereby restrained by means of a 
permanent injunction from objecting and obstructing 
or otherwise interfering with the exercise of the above 
said rights by the plaintifs and other Hindus of 
Muddanur.” 

Hindu 


The appellants who are the 
Plaintiffs object to the inclusion of the words 
in the decree, viz., 

“except during the hours of public congrega- 
tional worship in the mosque according to the Islamic 
religion”. : 

They further contend that the excep- 
tion should be contined only to music in 
front of the” -mosque and not anywhere 
else in any public street. There is a 
Memorandum of Cross-Objections filed by 
the Muhammadan respondents and their 
complaint is that congregational worship 
goes on throughout all hours of the day 
and night and that music should be 
stopped in the front of the mosque at all 
times and not merely during particular 
hours. Apparently both parties would 
prefer tHe times of the congregational 
worship to be prescribed in the decree if 
‘music is to be prohibited only during the 
hours of public congregational worship, 
but there is no evidence in the record of 
the case which would permit the determina- 
tion of these hours nor can the parties 
agree before us as to what the hours are 
or should be. It is, therefore, not possible 


“e for us tol be more particular than the 
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Court below has been in fixing the intervals 
during which music should not be permitted 
in the neighbourhood of the mosque. 

So far as the objection of the appellants 
is concerned to the exception introduced 
in the decree, we are of opinion that the 
objection taken is not sound, for, it is 
clear that to play music when public 
congregational wordship is going on in 
the mosque would practically amount to 
an offence under s. 296 of the Indian 
Penal Oode, and would certainly be a 
serious infraction of the Muhammadans’ 
right to engage in public congregational 
prayer without disturbance. We, therefore, 
think that the learned District Judge was 
right inintroducing the exception, though 
he should have limited that exception to 
the neighbourhood of the mosque prescrib- 
ing a certain radius with the mosque as 
the centre inside which there should be 
no music during the hours of public 
congregational worship in the mosque, 
As the decree stands, the exception reads 
as if while public congregational worship 
is going on in the mosque, no procession 
with music could go alng any public 
street anywhere. This was obviously not 
meant by the learned District Judge, and 
even ifhe did mean it, there is no 
justification for prohibiting music every- 
where in the village. The complaint of the 
Muhammadan respondents has no doubt a 
certain amount of practical common 
sense behind it in view of the fact that it 
would not be easy in a village like 
Muddanur to know exactly when public 
congregational worship is going on and 
there might be some difficulty in the way 
of the Police protecting the rights of the 
one community from attacks by the other 
community. Nevertheless, though there is 
something to be said in support of the 
suggestion of the respondents, viz., to 
prohibit music in front of the mosque at 
all times, as a practical solution of the 
ever-recurring disputes that occur between 
the two communities, it is?not possible to 
give a judicial imprimatur to such a solu- 
tion as that would be inconsistent with 
the law as laid down for very many 
years. It is, therefore? impcssible in view. 
of the existing state of the law to pro- 
hibit music at all times in front of the 
mosque. Such a suggestion was considered 
in more than one case and was negatived, 
and we are unable to give effect to it as the 
law stands at present. It, ° therefore, 
follows that the only change that has to be 
made in the decree of the Oourt below ig 


` 
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to make it clear that 
contained in the decree is limited only to 
a certain area round the mosque. We 
consider, in the circumstances, that if the 
exception is made to operate, 

“within the area constituted by a circle drawn 
round the mosque building proper of a radius of 
50 yards (the centre of the mosque being treated for 
this purpose as the mosque)”, 
it would, in all probability, prevent any 
real disturbance of public congregational 
worship inthe mosque. The wordsenclosed 
in the inverted commas in the preceding 
sentence will, therefore, be inserted in the 
decree after the words “the Islamic 
religion.” 

Subject tothe above modification in the 
decree both the Appeal and the Memorandum 
of Crogs-Objections are dismissed; in the 
circumstances of the case, the parties will 


bear their own costs. i 
Order modified. 


N.-D. 

MADRAS HIGH COURT 
Letters Patent Appeal No. 69 of 1936 
December 16, 1937 
. VENKATASUBBA RAO AND 
ABDUR Raman, JJ 


THAZHE NELLOLI PAZHE PERINGATI- 


ATHIRAMANKUTTI AND ANOTHEB 
— APPELLANTS 


versus 
THAZHE NELLOLI PAZHE PERINGATI 


UPPARI AND oTHERS—RESPONDENTS. 

Landlord and tenant—Permanent tenant right — 
Acquisition of, by preecripiton. ; ey 

A permanent tenant right, a species of limited 
right, can be acquired by prescription. | 
“In a suit for rent filed against them in 1906, 
the defendants unequivocally put forward a perma- 
nent irredeemable tenant right. The landlord was 
a party tothe suit. The defendants continued to 
be in possession of the holding from 1906, openly 
asserting their right till 1928, the landlord through- 
out having a notice of their claim : f 

Held, that the defendants acquired the right by 
prescription and a suit by landlord instituted in 
1938, for ejectment was barred by limitation. 
Mahomed Mumtae Ali Khan v. Mohan Singh (L), dis- 


tinguished. h 
I. P. A. against the judgment of Mr. 
Justice Venkatarsamana Rao, dated 


February 14, 1936, reported in 168 Ind. 
as. 101. 
j Mr. M. C. Sridharan, for the Appellants, 
Mr. P. Govinda Menon, for the Respon- 
ents. i 
i Venkatasubba Rao, J.—Mr. Sridharan 
strenuously contends that the judgment 
under appeal is wrong. The question need 
not be considered whether under a custo- 
mary law of Malabar a permanent irre- 
deemable kanom can be granted: According 
to the respondents (the tenants).such a 


AfatraMaNcotir v. Uppakt (MADR) ... 
the exception . 
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kanom demise under the Malabar Law is 
valid and their contention has been 
accepted by both the Courts below and by 
Venkataramana Rao, J. It is unnecessary, 
as we have Said, to examine the soundness 
of this position. Then the question remains 
whether the respondents have acquired by 
adverse possession a permanent tenant 
right. This has been answered in the affir- 
mative by the lower Courts and by the 
learned Judge who heard the second, 
appeal. Exhibit [ of 1869 purports to 
create an irredeemable permanent right. 
Exhibit A of 1895 does not supersede, as 
Mr. Sridharan contends, the deed of 1869, 
but on the contrary gives effect to a 
provision for renewal waich that deed con» 
tains. In 1903 the then jenmi of the suit 
Property granted a melcharath to one 
Mammad. He filed a-suit for rent in 1906 
against the predecessor-in-interest of the 
present contesting defendants. ,To that suit 


‘the jenmi, i. e. the ancestor of the present 


plaintiffs was impleaded as a defendant. 
There the tenant put forward most un» 
equivocally his saswatham right. The 
present suit was filed in 1928. From 1906 
when the hostile assertion was publicly 
made in the suit, if not from 1869, the 
tenants have been in possession of the 
holding, asserting openly their irredeem- 
able right. The landlord Had throughout 
notice of the claim put forward during 
the entire period. That a permanent 
tenant rigot, a species of limited rignt, can 
be acquired by- prescription has not been 
denied. Mahomed Mumtaz Ali Khan V. 
Mohan Singh (1) relied on by Mr. Sridharan 
is clearly distinguishable. Lord Salveson, 
delivering the judgment of the Board, 
observed ; : 
“We are unable to affirm asa general proposition 
of law that a person who is, in fact, in possession 
of land under a tenancy or occupancy title can, by 
a mere assertion in a judicial proceeding and the 
lapse of six or twelve years without that assertion 
having been successfully challenged, obtain a title 
as an under-proprietor of the lands; (Page 20¥*),” 
The case nere is entirely different. What 
is relied upon, is not a mere assertion, but 
Possession sufficiently open and hostile, its 
adverse character and the nature of the 
right claimed, being brought home to the 
owner's knowledge. ‘The appeal, therefore, 
fails and is dismissed with cost. i 
ND. Appeal dismissed. 
(1) SUI A 202; 74 Ind. Oas. 476; Al R 1923 PO 
118; 26 O 0281; 45 A 419; 2L A L J 7573545 M L 
J 623; 90 &A L R Ol; lo O L J 333; 19 L W 
283; 39 O u J 295; 280 W N80, 33 M L T 321 
(PO), 


*Pago of 501L.A.—[fa] . 
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CALCUTTA HIGH COURT 
Appeals Nos. 18 and 22 of 19346 

March 4, 193 3 g 
R. O, Mırrar AND Biswas, JJ. 
JITENDRA KUMAR PAL—Dersnpant 
No. 124—— APPELLANT 


versus 
DEBENDRA OHANDRA SAHA AND 
OTHRR3—P LAINTIFFS— RESPONDENTS 

Assam Land and Revenue Regulation (I of 1888), 
«38. 70, TL—Right to avoid or annul encumbrance, 
if right of property pertaining to estate purchased 
at revenue sale--Assignee from Purchaser, whether 
gets these rights which the purchaser has—Purchaser 
at revenue sale, who was not recorded or unre- 
corded proprietor and not responsible for encum- 
brances on estate selling rights to one who was 
recorded or unrecorded proprietor—Latier, if en- 
titled to exercise rights of former including right 
to annul encumbrances—Interest acquired by ad- 
verse possession completed before revenue sale, whe- 
ther encumbrance within 8. 71-—-Construction of 
Proviso. 2, to s. 71, ci. (b,--Limitation Act (IX of 
1908), 8. 28— Right of owner extinguished by s, 28, 
peats in wrong-doer the moment it is extinguish- 
ed. ; 

The right to annul or avoid encumbrances is 
not aright or privilege personal to the purchaser 
at the revenue sale. It is a right of property ap- 
pertaining so to say to the estate purchased at the 
revenue sale. An assignee from the purchaser at a 
revenue sale, whoever he may be, would according- 
ly acquire the right or privilege to annul encum- 
brances which his assignor had, By a revenue sale 
under s. 70 of the Assam Land and Revenue Regu- 
lation, there is no transmission or transference of 
title from the old proprietors to the purchasers at 
such asale. Such a purchaser's title springs from a 
-new root altogether. [p. 726, col. 2.] 


If a purchaser at a revenue sale, who was not a 
recorded or unrecorded proprietor and who was not 
responsible for the encumbrance onthe estate, later 
on sells his rights to one who was a recorded or 
unrecorded proprietor at the time of the revenue 
“Bale, the latter would step into the shoes of the 
former, and would be entitled to exercise all the 
rights, including the right to avoid or annal en- 
‘cumbrances, which the former had acquired by his 
-purchase and these rights and privileges are not 
abridged by the estate coming by re-purchase to 
the unrecorded proprietors. 
~ [Oase-law discusse J.] 

Obiter.—The interest acquired by a person by 
adverse possession by remaining in occupation for 
12 years or more before the revenue sale adversely 
to the old proprietors is ‘not an incumbrance, 
ees Chandra v. Pyari Lal (22), followed. |p. 728, 
col. 2, 

The protection afforded by Proviso 2, cl. (b) of 
a. 11, Assam eLandand Revenus Kegulation depends. 
upon whether the patni rents are not less than the 
proprortionate revenue fairly payable for the lands 
covered by the patni pattas. |p. 733, col. LJ 

Section 28, Limitation Act, extinguishes the right 
of a rightful owner but as title to land cannot 
remain suspended, it vests in the wrong-doer the 
moment the title of the rightful owaer is extin- 
guished and that right so acquired by adverse pos- 
eession is equal in orbit to that extinguished, 
ati Chandra v, Pyari Lat (29), followed |p. $32, 

, col, 2. . i 
© [Care-law disgussed.]  » 
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Appeal from the original decree of the 
Additional Sut=Judge, Sylhet, dated June 
14, 1933. 

Messrs. S. C. Basak, Hemendra K. Das, 
Amiya K. Som and Purnendu Bh, Chou- 
dhury (in No. 18), Mr. Birendra K. De and 
Mr. Satyapriya Ghose for Mr. Rakhal Ch. 
Dutt (in No. 22), for the Appellant. 

Measrs. Atul Ch. Gupta and Prianath 
Dutt (in Nos. 18 and 22), Messrs. Hemendra 
K. Das and Nikunja B. Roy (in No. 22), 
for the Respondents. 

Mr. Amirudain Ahmed (ia Appeal No. 22) 
for the Deputy Registrar. 

Judgment.—Tais appeal is on behalf of 
defendant No. 124 and relates to the greater 
portion of plot No. 2, the eastern portions 
of plots Nos 3 and 4 which are to the east 
of ‘what has been shown in the Gommis- 
sioner's map as a silted up khal and to 
plois Nos. LU and 26 of tue plaiat. Tnere is 
alsoa memorandum of cross-objection by 
the plaintiffs respondents, which relates to 
‘plot No. 1 of the plaint. The suit is a suit 
for khas possession in respect of o2 plots of 
land described in detail in the plaint, and 
the principle defendants, 190 in number. 
The plaintiffs-respondents are the heirs of 
oné Dianatram Saha and one Sitaram Saha, 
two important names in these proceedings. 
The basis of their claim is that Dianat and 
Sitaram, whose heirs the plaintitis-respon- 
dents are, were assignees from the pur: 
chasers at a revenue Sile of the residuary 
share of Taluk Hamid Raja, Touji 
No. 54730-2 of the Sylnet Uollectorate. The 
Plaintilfs-respondents accordingly say that 
they are entitled to have the said estate free 
from all encumbrances and in the same 
statein which it was at the time of the per- 
manent settlement, and that tne defendants 
can no longer retain possession of toe par- 
cels of land which are in their respective 
possession. Tne defendants fall into several 
groups, each group being in possession of 
specinc plots of land independently of the 
others, One suit has been bSoughton the 
allegation that the defendants in conspiracy 
and in Collusion with each otner have kept 
the plaixftiffs out of possession. No such 
conspiracy or collusion wa8, however, proved; 
and the Uourt below has held that as come 
mon questions of fact and law were involv- 
ed, the suit could not be throwa out on tne 
ground of misjoinder of parties and causes 
of action. This part of the judgment has not 
been challenged before us. 

While the suit was pending in the Oourt 
of first instance, many of the defendants 
compromised with the plaintiffs and only 
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_ some contested the suit. In this appeal, we 
are only concerned - with the claims of 
defendant No. 124, and in the connected 
appeal No. 22 of 1934 with the claims of 
defendants Nos. 71 to 73. The lands of 
Taluk Hamid Raja No. 54730-2 are dis- 
tributed over 33 mouzas, one of them being 
Sultan Mahmudpur, the village with which 
we are concerned in this and the connected 
appeal. This village was surveyed by the 
Thak Amins in 1860. The lands of many 
other Taluks, e. g. Kaim Raja, Madan Raja, 
are also included in this village and shown 
as separate Chaks in the Thak map, the 
residuary Chaks of the map representing 
the lands of Taluk Hamid Raja No. 54730-2, 
On the basis of an application made on 
July 17, 1882, by Hara Kumar Pal repre- 
sented by his guardian (Ex. 3 H, p. 1, 
part 2) aseparate account being separate 
account No. 7, was opened in respect of a 
small parcel of land, and the rest of the 
lands of Taluk Hamid Raja No. 54730-2 
thereafter came to be known as Taluk 
Hamid Raja No. 54730/2 (residuary) which 
for brevity’s sake would hereafter be called 
Taluk Hamid Raja (residuary). Taluk 
Hamid Raja (residuary) was sold for arrears 
of revenue on September 10, 1913. After 
an unsuccessful attempt to set it aside, the 
sale was contitmed on December 8, 1914, 
and possession was delivered by the Col- 
lector to the auction-purchasers on Jaru- 
ary 15, 1915. The ostensible purchasers at 
the aforesaid revenue sale were 7 in 
number. Their names and the shares which 
they had, according to the plaintiffs, are as 
follows : 


Brojanath Das 

Kunjamohan Koy 

Jogendra Kishore Ohakrabarti 
Kamini Kumar Bhattacharya 
Nandakishore Roy 

Baikontha Nath Das Se 
Prakash Chandra Deb ice 


| Here er ob 


Between the years 1915 to 1917 Dianat 
and Sitaram purchased, either directly or 
through an intermediary, the rights of the 
aforesaid purchasers at the revenue sale. 
The admitted facts are these: The total 
area of Taluk Hamid Raja (residuary) in 
Mouza Sultan Mahmudpur is 38 hails odd. 
This area was ofiginally owned by two 
ladies, Lakshi Dasi and Bishaka Dasi, the 
former faving 12 annas share and the latter 
4 annas share. On May 11,1901, out of 
Lakshmi's 12 annas share, an 8 annas share 
therein was sold to three groups of persons, 
namely (1) Dianatram Saha and Sitaram 
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Saha, (2) Ram Oharan Saha and Hridoy 
Sah& and (3) Prokash Chandra Saha (Ex. O, 
p. 29, part 2). Ram Chandra's representa- 
tive was Rajani and Prokash was a member 
of a Hindu family with Sarat and Kamini 
and in this purchase Prokash purchased for 
Barat and Kamini also. It is also admitted 
that by this purchase Sitaram and Dianat 
acquired 3 annas, Ram Chandra and Hridoy 
3 annas and Prokash the ramaining 2 annas 
share. In the year 1905, on different dates 
these three groups of proprietors created 
painis in respect of their respective shares 
over 244 hals ofland in the said village, 
Dianat and Sitaram granted a patni of their 
3 annas share to Sarat, Prokash and 
Kamini. A 2 annas and 4 pies share of this 
patni came back by purchase to Dianat and 
Sitaram and the remaining 8 pies share 
passed by*transfer to one Sukdeb Nama- 
sudra, who was a party defendant to the 
suit but is not a party to the appeal before 
us. We shall hereafter call this patni 
created by Dianat and Sitaram as Patni 
No. 1. Hridoy and Rajani gave their share 
in patni to one Sarat Obaudra Deb. This 
patni vested by transfer in Dianat and 
Sitaram. This patni we shall hereafter call 
Patni No. 2. Likewise, Sarat, Kamini and 


‘Prokash gave a patni of their share to 


Dianat and Sitaram. This patni we shall 
hereafter call Patni No. 3. 

The remaining 4 annas of Lakhi Dassi 
devolved on her death on her son, Sashi 
Mohan Das, who morigaged his proprietary 
interest to Rajani and Hridoy. The latter 
purchased the same in execution of their 
mortgage decree, and thereafter granted a 
paini ot the same to Dianat and Sitaram 
on May 24, 1913. This patni we shall 
hereafter call Patni No, 4. -Bishakha's 
4 annas share in Taluk Hamid Raja (resi- 
duary) devolved in the following manner: 
On January 3, 1913, she granted a patni 
of the said share to one Baikuntha Nath 
Dutt. This we shall call Patni No, 5. It 
subsequently came by transfer to Dianat 
and Sitaram. Now Dianat and Sitaram 
acquired the paini interest in some shares 
in tne aforesaid Patnis Nos. l*to 5 before 
the revenue sale of the taluk referred to 
above, and in some shares after the sale. 
The details of their purchases are set out 
at pp. 233 and 255 of the judgment of the 
lower Court, and need not be repeated. 
The result was that at the time of the.said 
revenue sale as well as at the time of the 
défault in payment of revenue which led to 
the sale, Dianat and Sitaram were unrecord; - 
ed proprietors of Taluk Hamid Raja 
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(residuary) to the extent of 3 annas share 
in the lands of the said estate in villige 
Sultan. Mahmudpur and they also held 
some shares in Patnis Nos. 1 to 5 in respect 
of specific lands of the mouza. Before the 
suit was filed on June 29, 1925, Dianat 
who was plaintiff No. 1(and whodied during 
the pendency of the suit) and the heirs of 
Sitaram who were the remaining plaintiffs 
acquired more shares of the said patnis. If 
the effect-of the revenue sale be not taken 
into account, the position at the date of the 
sult would thus be this: the plaintiffs were 
unrecorded proprietors of the Taluk Hamid 
Raja (residuary) their share being 3 annas 
in the lands of Mauza Sulten Mahmudpur 
appertaining to the aid estate, and they 
were owners of the whole of the patni 
Interest in Patnis Nos. 2 to 5 and part 
aeara o Peint n the oe patni 
interest in Patni No. 1 being vested i 
Sukdeb Namasudra. j 
Subsequent to the revenue sale, Kamini 
Kumar Bhattacharji, who, as already stated, 
had acquired a l anna share by reason 
of his joint purchase with others at the 
said sale and whois defendant No. 68 in the 
suit granted in September 1916 a paini to 
one Baikuntha Nath Das, reserving a rent 
of Rs. 52 per annum. This patni will be 
called Patni No. 6. Later, he sold whatever 
he had acquired at the revenue sale to 
Dianat and Sitaram, who, by their purchase, 
thus acquired the said | anna share of 
Kamini Kumar Bhattacharji subject to the 
patni created in favour of Baikuntha Nath 
Das. On August 11, 1917. Baikuntba Nath 
Das sold a major portion of his patni to 
Kamal Chandra Deb, an officer and benami- 
dar of Dianat and Sitaram, retaining only 
a fractional share of the said patni himself. 
The kobala is Ex. J-F printed at p. 66, 
part 2. There were other patnis created 
by others, but they are not material in this 
appeal, and would be detailed in the con- 
nected appeal in which thoy are relevant. 
Before we deal with the contentions 
raised before us by the appellant who is 
defendant No. 124, it is necessary to notice 
the substance of the defence put forward 
by the said defendant-appellant and to state 
the material findings of the learned Sub- 
ordinate Judge and the relief which he 
granted to the plaintiffs. Defendant No. 124 
is the owner of separate account No. 21 of 
Taluk Syed Muhammad Batir, Touji 
No. 1050 of Sylhet Collectorate, Appertain- 
ing to the said taluk is a village called 
Natirabad Na 2. He is also the owner of 


péparate account No. 7 of taluk Hamid Raja. 
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and owner of separate account No, 63 of 
Taluk Kaim Raja. He claims the whole of 
plot No. 1 and some portions of plots Nos. 3, 
4 and 5ofthe plaints as parta of village 
Natirabad No. 2, and the whole of plot 
No. 20f the plaint as part of the separate. 
account No. 7 of Taluk Hamid Raja. He 
says that plots Nos. 10 and 26 are parts of 
Taluk Kaim Raja. He also pleads that 
Dianat and Sitaram who were the proprie-' 
tors of Taluk Hamid Raja (residuary) had 
intentionally committed default and had 
purchased .at the revenue sale in benami 
with the fraudulent object of ejecting per- . 
ons who had already perfected their rights 
by adverse possession against the proprie- 
tors of the taluk. At the trial, however, his 
case was that, of the several persons who 
had purchased at the revenue sale, only 
Jogendra Kishen Chakravarty, who had 
acquired 4 annas share at the said sale, 
was a benamidar of Dianat and Sitaram. 
The said defendant further pleaded that in 
any event the plaintiffs had not the rights 
and privileges of purchasers at a revenue 
sale and could not, in law, disturb his 
possession, that at any rate his possession. 
was adverse to the patnidars of Patois 
Nos. 1 to 5, that those patnis subsisted, 
even after the revenue sale, that they have’ 
been treated as still subsisting by Dianat 
and Sitaram, they purchasing shares of the 
said patnis after the revenue sale, and that 
the existence of the said Patnis prevented’ 
the said plaintiffs from claiming khas 
possession or any relief whatsoever against 
him. At the trial defendant No. 124 gave' 
up his defence regarding plot No.5, and 
his claim with regard to the same has not 
been pressed before us. 

Inasmuch as the first contention raised 
the question as to whether the lands which’ 
were in the possession cf defendant No. 124, 
as also the lands which were in the posses- 
sion of the other contesting defendants ` 
most of whom are not before us, appertain 
to the Taluk Hamid Raja (residtary), it was 
felt by both parties that a local investigation 
by a Commissioner was necessary. The 
Thak maps of the villages Sultan Mahmude 
pur and of Natirabad Nô. 2 were accord- 
ingly put in evidence and marked as 
Exs. 10 and NN (1) and the first mentioned 
map was directed to be relayed. As the 
learned Subordinate Judge has held, and 
his findings in this respect hava been 
accepted by both sides as correst, both 
these maps are valuable evidence of 
possession by the different proprietors at 
the time of their preparation, and there 
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724. 
Cannot in fact be any doubt that the maps 
represented the state of affairs at that time, 
for, aë appears from the maps themselves, 
they were prepared in the presence of the 
agents of the proprietors of other estates 
who had lands on the boundaries of or 
within Mougas Sultan Mahmudpur and 
Natirabad No. 2. 

The task of relaying the Thak map of 
Mauza Sultan Mahmudpur in the locality 
was first entrusted to a Oommissioner 
named Babu Bimala Charan Ganguly. This 
gentleman submitted his report with a map 
on November 13,1928. Defendant No. 124 
preferred objections in due course where- 
upon the learned Subordinate Judge, with- 
out superseding the report of Bimala Babu, 
thought it fit to appoint another Commis- 
sioner, Babu Suratan Bhattacharji. After 
a fresh local investigation, this Commis- 
sioner filed his report and map on August 4, 
1931. Defendant No. 124 again preferred 
objections. These objections were care- 
fully considered by the learned Subordinate 
Judge, and he came to the conclusion that 
the map and the report of the Commis- 
sioner Babu Suratan Bhattacharji were 
substantially correct, that is to say, that he 
had correctly relayed the Thak map of Mouza 
Sultan Mabmudpur. In the result, basing 
his judgment on the report of Suratan Babu, 
the learned Subordinate Judge found that 
a greater portion of plot No. 2 and nearly 
the whole of the eastern portion of plots 
Nos. 3 and 4, which had been claimed by 
defendant No. 124, as also plots Nos. 10 
and 26, were the lands of Taluk Hamid 
Raja (residuary) and relying upon the 
report of Babu Bimala Charan Ganguli, he 
came to the conclusion that the whole of 
plot No. 1 appertained to the separate 
account No.7 to Taluk Hamid Raja and so 
belonged not to the plaintiffs but to defen- 
dant No. 124. The learned Subordinate 
Judge also held that Jogendra Kishore 
Chakravarti was not the benamidar of 
Dianat and Sitaram, but of his father Naba 
Kishore Chakravarti, that the defendant 
had not established fraud on the part of 
Dianat and Sitaram; and that «although 
Dianat and Sitaram were unrecorded pro» 
prietors of the Taluk Hamid Raja (residuary) 
at the time of the revenue detault and the 
‘revenue sale, they had, by their purchase 
from the purchasers at the revenue sale, 
acquired the estate free from all encum- 
brances, that by adverse possession for 
more than 12 years, defendant No, 124 
had become in law a joint proprietor of 
the Taluk Hamid Raja (residuary) and his 
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interest had passed along with the interest 
of gther proprietors of the taluk tothe 
purchasers at the revenue sale; and that 
even if the interest which he had acquired 
by adverse possession were an incumbrance, 
that was annulled by the revenue sale, 

He also held that Patnis Nos. 2 to 4 had 
merged into the proprietary interest of 
Dianat and Sitaram, and that in respect of 
those plots which were included in Patni 
No. 1 and Patni No. 6, the plaintifs were 
entitled to khas possession but jointly with - 
Sukdeb Namasudra and Baikuntha Nath 
Das. On the question as to which of the 
plots in euit were included in the said two 
patnis, he recorded his findings in two 
tabular statements. which are to be found 
at pp. 252 and 259 of the paper- book. 
With regard tothe plots which are the 
subject-matter of the appeal before us, 
thcse findings can be summarized thus; 
plots Nos. 2, 3, 4, 10 and 26 are within 
Patni No. 6 and piots Nos. 10 and 26 only 
are within Patni No.1. The decree which 
the learned Subordinate Judge made 
against defendant No. 124 is to the follow- 
ing effect: that the right of the plaintitis to 
plots Nos. 2, 3, 4,5, 10 and 26 be declared, 
but subject tol anna share as appertain- 
ing to the patni of Baikuntha Nath Das 
(Patni No. 6) in plots Nos. 2,3 and 4 and 
subject to oł gandas as share as apper- 
taining to the said patni in plots Nos. 10 
and Y6 and to 8 pies share as appertain- 
ing to the patniof Sukdeb Namasudar in 
plots Nos. 10 and 26; and tnat the plaintiffs 
do recover khas possession jointly with 
Baikuntha Nath Das to the extent of 15 
annas share in respect of plots No. 2, 3 and 
4 and to the extent of 15 annas 13} gandas 
share in plots Ncs. 10 and 26, and tnat they 
do recover joint khas possession with 
Sukdeb Namasudra to the extent of 
13 annas share of maliki interest exclusive 
of other patni interest therein, if subsisting 
out of which Sukdeb Namasudra retains 8 
pies share. 

Dr. Basak who jappears for the appellant 
Taises tive questions before us which are 
as follows: E 

(a) That it tshould have been held that 
the plaintiffs have failed to prove that plot 
No.2 and eastern poruons of plots No. 3 
and 4 which lie to the west of the ‘hak line 
as plotted by the second Commissioner, and 
Plots Nos. 10 and 26 are within Taluk 
Hamid Raja (residuary) This involves 
a guestion as to whether the Thak map has 
been correctly relayed by tha second Com- 
missioner or uot. Wr. Basaks contention 
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is that the work of the Commissioner is 
unreliahle, and should be set aside. and that 
there is no necessity for a further local 
investigation, as the case can be disposed 
of on the evidence of possession, from which 
title can be inferred. In dealing with this 
point we shall have to go into the details of 
the argument which Dr. Basak had advanced 
for inducing vs to hold that the work of 
. the said Commissioner is unreliable. 

(b) That even if it be held that the said 
Commissioner’s relay of the Thak is correct 
the plaintiffs have not in any way acquired 
the rights and ‘privileges of revenue pur- 
chasers as defined in Para. 1 of s 71 of the 
Assam Land and ‘Revenue Regulation 
(Act I of 1886). The position which he 
takes up is that as Dianat and Sitaram 
were admittedly unrecorded proprietors of 
Taluk Hamid Raja (residuary) at the time 
of the default and the revenue sale, they 
could not in Jaw claim to have the right of 
advoiding incumbrances on the said estate 
which had come into existence either by 
their action or inaction or by that of the 
old proprietors. The substance of this 
contention is that Proviso (3) of s. 71 of the 
said Regulation applies. 

(e) That the interest which defendant 
No. 124 and his predecessor acquired by 
adverse possession against the old pro- 
prietors, that is to say, the proprietors of 
the estate before the revenue sale, is an 
incumbrance within the meaning of as. 71 
and that the said defendant did not become 
joint proprietor or co-proprietor of the estate. 

(d) That Patni Nos. 1 to5 were protected 
by reason of Proviso 2 (b) of s. 71 of the 
Regulation and the possession of defen- 
dant No. 124 and of his predecessors was 
really adverse to the patni tinterest and 
that consequently the plaintiffs cannot turn 
out defendant No. 124; and 

(e) that the learned Subordinate Judge 
has decided wrongly .the question of 
merger. 

(a) We will now take up the first point 
urged by Dr. Basak (Their Lordships 
then discugsed the evidence and concluded 
as follows). The result of our findings on 
this part of the case is that plots 
Nos. 2, 3, 4,10 and 26 which have been 
shown by the second Commissioner to be 
within the red line of his map appertain 
to Taluk Hamid Raja No. 54730/2 (resi- 
duary) and plot No. 1 as shown within 
red lines appertains to separate accopot 
No. 7 of the gaid taluk. 

We will now take up the 
second and third points: urged by Dr. 
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Basak. Section 70 of the Assam Land and 
Revenu Regulation (1 of 1886) authorizes 
the Deputy Commissioner to sell revenue 
paying estates for arrears of revenue, either 
the whole estate or a share for which a 
separate account has been opened, as the 
case may be, and unlike whatis found in the 
provisions of Act XI of 1859 (which we will 
hereafter call the Bengal Act); the effect of 
such sale in both cases is the same whether 
the property sold is an entire estate or a 
share comprised in a separate account. 
This follows from the words ofs. 71 of the 
Assam Regulation, as construed by this 
Court: Muhammad Nasim v. Kashinath 
Ghosh (1). The enacting part of s. 71 says 


that: 
“Property sold under s. 70 shall be sold free of al 


incumbrances previously created thereon by any othe 
person than the purchaser.” 

Then follow three provisions the first 
being sub-divided under two cls. (a) and 
For the pur- 
pose of this case, cl. (b) of Proviso 1 and 
Proviso 3 areimportant, the former pro- 
viding that nothing in the section shall 
apply to: 

“tenure created bona fide and at arent not less than 
the full amount of the revenue fairly payable in 
respect of the land.” 

The consideration 
come up in connection 
point urged. Proviso 3 
lows : 

“Nothing in this section shall apply when the 
purchaser is a recorded or unrecorded proprietor or 
settlement holder of the estate.” 

The meaning is plain: if the whole 
estate or the share forming a separate 
account of an estate is sold for arrears of 
revenue, the purchaser will take it free 
from all incumbrances, but if the purchaser 
was already a proprietor, recorded or un- 
recorded, at the date of the sale, he will 
take it subject to incumbrances. Dr. 
Basak says: (i) that the interest acquired 
by his client by adverse possession is an 
incumbrance within the méaning of the 
section; (ii) The plaintiffs cannot avoid 
it, because (a) the purchase at the revenue 
sale held on September 10, 1913, was by 
unrecorded proprietors, ofie of the ostensible 
purchasers, Jogendra Kishore Chakravarty, 
being the benamidar of Dianat and Sitaram 
Saha, (b) that even if the case of benami 
be not established, the word “purchaser” 
used in the enacting part of the gection as 
also in Proviso 3 means and includes an 
assignee of the person or persons purchas- 
ing at the revenue ‘sale. He says that 
even if Jogendra Kishore had purchased 

(d) 26 0194;30 WN 108, : ine 


of this Proviso will 
with the fourth 
rans as fol- 
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‘for himself, Dianat and Sitaram who 
_Subsequently purchased from him and his 
co-purchasers would not be entitled to 
, avoid any encumbrance which had snbsisted 
at the date of the revenue sale, because 
„at that date Dianat and Sitaram were 
.admittedly unrecorded proprietors. The 
-effect of this part of his argument is that 
: by a process of interpretation of s. 71, the 
. Assam Legislature in enacting Regulation 
.I of 1886 must be taken to have laid 
` down the same law as is enacted in express 
“terms in s. 53 of the Bengal Act (the second 
case therein mentioned). In dealing with 
‘this part of the argument we shall proceed 
upon the assumption that the interest 
acquired by adverse possession completed 
-before the revenue sale is an encumbrance 
‘within the meaning of s. 71 of the Regula- 
tion, although our view is, for reasons which 
we will hereafter formulate, that such an 
` interest is not an incumbrance as used in the 
‘Bection. i 
“The first question of fact that hasto be 
considered is whether Jogendra Kishore 
-Ohakravarty was the benamidar of Dianat 
and Sitaram. In the written statement 
‘defendant No. 124 makes a general state- 
‘ment to the effect that the plaintiffs who 
were some of the proprietors had made 
Antentional default and purchased at the 
revenue sale in benami. The suggestion 
there is as if all the seven persons, 
Brajanath Dass and others who appeared 
‘aS purchasers at the revenue sale, were 
benamidars of Dianat and Sitaram. When 
‘however evidence was led, defendant 
.No. 124 adopted the position that six out 
of the said seven auction-purchasers had 
“purchased for themselves and only the 
seventh, Jogendra Kishore Chakravarty, 
“was benamidar of Dianat and Sitaram and 
benomidar not for the whole of the 4 
ennas share he represented, but only in 
‘respect of 3 annas thereof. The 
Plaintiff's cage also was that Jogendra 
‘was a bendmidar but for his father 
Nabakishore who is admittedly a man cf 
‘means. The defendant’s case ag finally 
developed rests entirely upon the oral 
testimony of Baikuntha Nath Dutt, Kamini 
Kumar Bhattacharjee and Prokash De. 
These witnesses are speaking from memory 
of events which had occurred about 20 
years ago Kamini Bhattacharjee admits 
that hedad no personal knowledge as to 
whether Jogendra was benamidar for 
Dianat and Sitaram, but came to know 
of it from talks he had with his other 
co-purchasers, one of them being 
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Prokash. Prokash inferred benami, because 
at the time of payment of the purchase 
money in the Collectorate, Jogendra paid 
for 1 anna share and Dianat’s nephew 
for the remaining 3 annas share. In 
cross-examination he is materially shaken 
He did not see what amount Dianat’s 
nephew paid. He did not know at 
the time of sale that Dianat and Sitaram. 
had a share in the purchase but he suspect- 
ed that they had some share, and very 
probably he came to know from another 
co-purchaser Kunja Roy that they had 
shares. Kunja has not been examined and 
this evidence is mere hearsay. This evi- 
dence is -materially different from the 
evidence of Baikuntha Dutt who says that 
even before thesale the shares were fixed. 
The evidence on the point in our judgment 
is meagré and unreliable and on such 
evidence we cannot disturb the findings of 
the learned Subordinate Judge on the 
point. The story told by the appellant's 
witnesses is inherently improbable. 

It follows, therefore, that the seven pur- 
chasers at the revenue sale acquired -the 
property free from encumbrances under 
8.71 of the Regulation. Assuming for the 
moment that the interest acquired by 
defendant No. 124 by adverse possession is 
an encumbrance, it would still be not an 
encumbrance created by act or default of 
these seven purchasers or of any of them; 
and none of them were recorded or un- 
recorded proprietors of the estate that was 
sold. The rights and privileges that they 
acquired, including the right to eject encum- 
brance-holderg, could be transmitted by 
them to their heirs, or transferred to any 
person purchasing the estate from them. 
The right toannul or avoid encumbrances 
is nota right or privilege persona! to the 
purchaser at the revenue sale. It is a right 
of property appertaining so to say to the 
estate purchased at the revenue sale. An 
assignee from the purchaser at a revenue 
sale, whoever he may be, would accord- 
ingly acquire tke right or privilege to 
annul encumbrances which his assignor 
had. By a revenue sale underss. 70 of the 
Regulation, there is no transmission or 
transference of title from the old pro- 
prietors to the purchasers at such a sale. 
Such a purchaser's title springs from a 
new root altogether. ‘On these principles, 
apart from statutory enactments, it would 
appear to us. to follow that if a purchaser 
ate revenue sale, who was not a recorded 
or unrecorded proprietor and tvho was not, - 
responsible for the” encumbrance on the 
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estate, later on sells his rights to one who 
was a recorded or unrecorded proprietor 
at the time of the revenue sale, the latter 
would step into the shozs of the former, 
and would be entitled to exercise all the 
Tights, including the right to avoid or 
annul encumbrances, which the former had 
acquired by his purchase. 

This position is sought to be met by Dr. 
Basak in the following way: His argument 

“is that two fundamental principles must 
be kept in view. One is that the state 
must have security for the revenue charged 
on the estate and the other, that contract of 
parties must be respected. The first is 
secured by recognizing the principle that 
the estate when sold for arrears of revenue 
shall pass to the purchaser in the same 
state or condition in which it was when 
the first engagement was made with the 
proprietor, and this the Legislature has ex- 
pressly enacted. He says that on principle, 
sanctity of contracts should be touched 
only when the security of the State for 
its demands is at stake and not otherwise. 
The Bengal Act, says he, brings out these 
principles in ss. 37 and 53 and the Assam 
Regulation in s. 71. When a defaulter, 
says he, purchases an entire estate in Bengal 
at a revenue sale, or purchases it later 
from a stranger purchaser at such sale he 
does not get the right to annul encum- 
brances When a purchaser who was not 
a proprietor purchases an estate or the 
share forming a separate account in Assam, 
he cannot avoid encumbrance created by 
him. As for instance, when a patnidar 
purchases at such a sale, he cannot avoid 
a darpatni created by him before the 
revenue sale (para. 1 of s.71) or whena 
recorded or unrecorded proprietor pur- 
chases at such a sale, he cannot avoid or 
annul encumbrances (Prov. 3). Such 
being the indication of the Assam Regu- 
lation, says he, it would follow that when 
arecorded or unrecorded proprietor gets 
by purchase the estate from a stranger 
revenue sale purchaser, he must take the 
estate subject to all encumbrances or 
interests which he could not have avoided 
at a time when he was proprietor before 
the revenue gale. 

The paramount concern of the State since 
the Decennial Settlement was for adequate 
protection of its demands. The security 
is afforded by giving the purchaser at the 
revenue sale a much greater right than the 
old proprietor. All encumbrances created, 
imposed or suffered to grow since the time 

“of the first settlement of the estate, are 


wiped out or can be wiped out by such a 
purchaser, with certain exceptions which 
are made not on the principle of respecting 
sanctity of contracts even to a limited 
extent, but on other principles which may 
conveniently be called principles of policy. 
This is apparent on an examination of the 
third and fourth exceptions and the 
Proviso to s. 37 of the Bengal Act, and 
Prov. 1 (a) and Proviso 2 of the Assam 
Regulation. The disability that is imposed 
on an old co proprietor in the matter of 
avoiding encumbrances, if he purchased at 
the revenue sale, as imposed by s. 53 of 
the Bengal Act and by Proviso 3 of the 
Assam Regulation, cannot be justified on 
the basis of contract, for the encumbrance 
may not be the result of a juristic act at 
all or may not be the result of his con- 
tract but of that of his other co-sharers. 
Such purchasers have, in our judgment, 
been placed by the Legislature in a posi- 


tion different from and less favoured than 


that of a stranger-purchaser not on the 
ground that sanctity of contracts 1s to be 
respected so far as they do not interfere 
with the State's public demand but on 
grounds of policy. In Sham Kumari v. 
Romeswar Singh (2). it was argued before 
the Privy Council that the first part of 
ə. 53 was enacted for the purpose of pre- 
venting defaulters reaping the benefit of a 
revenue sale, but Sir Arthur Wilson in 
delivering the judgment of the Board over- 
ruled the same saying that that part has 
not such a limited operation and the section 
must be construed as it stands : Sham 
Kumari v. Rumeswar Singh (2). This de- 
cisi-n indicates that it would not be right 
to imagine principles of a like nature in 
construing the plain "words of the statue 
tory provisions defining the rights, prie 
vileges and disabilities of a purchaser at 
a revenue sale. 

If we are right in holding that the excep- 
tions made in ss. 37 and 53 of the Bengal 
Act, and those made in s.7 loft the Assam 
Regulation have been made solely because 
the Legislature thought that they should 
be made on grounds of policy as to how 
far and to what extent the rights of others 
in the estate should be protected on a 
revenue sale, the omission of that part of 
s. 53 of the Bengal Act, which provides that 
a recorded or unrecorded proprietor OT €o- 
proprietor or co-partner who by reepurchase 
or otherwise may recover possessfon of the 
estate sold for arrears of revenue takes 


(2) 31 I A 176; 32 O 27; 8 Sar. 688; 8 O WN 186 
(PQ). 
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ubject to all encumbrances in the Assam 
Regulation puts an end to Dr. Basak’s 
contention. The Bengal Act was in force 
in Sylhet till 1886, when it was ‘supplanted 
by the Regulation of that year (I of 1686). 
‘Ite omission signifies that the Legislature 
was not prepared to extend that rule 
of policy to Assam. A detailed com- 
pariscn of ss. 37, /3 and 54, Bengal Act, 
with ss. 70 and 71 of the Assam Regulation 
would sbow that the Legislature was not 
prepared to respect in Assam the rights of 
other persons on a revenue sale to such 
an extent as was recognized in Bengal. 
The next line of argument of Dr. Basak is 
that the word “purchaser” in the first 
sentence of s.71 andin Prov. 3 must be 
construed to include an assignee of the 
purchaser who actually bids at the 
revenue sale. The enacting part ofs. 71 
would, according to bis contention run as 
follows : 

| “The property sold under s. 70 shall be sold free of 
encumbrances previously created, thereon by any 
person other than the purchaser (the person whose 
bid wes accepted at the revenue sale) and his 
assignees, 
and the Proviso would run as follows : 

“Nothing in this section shall apply when the 
purchaser (the person whose bid was accepted at the 


revenue sale) or his assignee is a recorded or an 
unrecorded proprietor,” 


He says tbat the word “purchaser” has 
been construed in statutes pari materia to 
include his assign. He develops this 
argument by saying that it bas been held 
that the power that has been given by 
s. 37, Bengal Act, to a purchaser of an 
entire estate at revenue sale to annul 
encumbrances can be availed of by his 
assignee and that by holding that the 
word “purchaser” used in s. 37 of the 
said Act includes his assignee. In support 
of bis contention he refers to the decisions 
in Narayan Chandra v Kashiswar Roy (3) 
and Moizuddin Biswas v. Ishan Chandra 
Das (4). The question in the last mentioned 
ease was whether the beneficial owner who 
has purchased in the name of a benami- 
dar who was mentioned in the sale certi- 
ficate as ‘the purchaser, could alaim to 
exercise the right. of annulling encum- 
brances, the contention of the defendant 
being that it was cnly certified purchaser 
who could do so. That ecntention was 
overruled. Mookerjee, J. first examined dif- 
ferent sections of Act IL of 1859 and 
came toe the conclusion that where the 
Legislature had in view only the certified 
purcheser, it mentioned him as such, but 

(3)1 O LJ 579, 

(4) 15 O WN 706; 7 Ind, Cas, 849; 13 O L J 293, 
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in 8, 37 the word used was simply pur- 
chaser and not certified purchaser. In the 
course of his judgment, however, be used the 
following sentence which has supplied the 
argument of Dr, Basak. 

“We may here observe that s. 37 has, in this 
respect, been always liberally construed as shown 
hy the casein Narayan Chandra v Kashiswar Roy 
(3), where the expression ‘purchaser’ in s. 37 was 
interpreted to include a transferee, 8 sub-lessee as 
also a person, who has succeeded to the estate of, 
the purchaser by inheritance.” 


When we Jook to the judgment in 
Narayan Chandra v. Kashiswar Roy (3), 
we find, however, that the word ‘‘purchaser” 
in s.37 was not construed or interpreted 
to include an assignee, a sub-lessee, ete., 
of the purchase. What was held was that 
the right which the purchaser has to annul 
encumbrances is not a right personal to 
him only. *It can be passed to an 
assignee or sub-lessee of the estate or any 
portion thereof and is also heritable 
right. The position is made clear by the 
language used by Banerjee, J. and also 
on the fact that the case in Koylash 
Chunder Dutt v. Jubur Ali (5), was 
expressly relied upon bv him, a case which 
had held thatthat right was a vendible 
subject. Even if in these decisions that 
result was arrived at by construing the 
word “purchaser” in that manner, we do 
not think that they could be invoked by 
way of analogy to the case before us, the 
effect of which would be to add to the 
statute not only some words but also to 
extend the scope af the limitation. The 
plain words of s. 71 of the Regulation 
indicate that the Legislature had in 
contemplation only the time of the revenue 
sale and not a date posterior thereto. 
The effect of revenue sale is to be 
determined by the character of the person 
who purchases at it. We accordingly hold 
that Dianat and Sitaram and thereafter the 
plaintiffs, who are their heirs, bad the 
same rights and tke privileges which the 
seven revenue sale purchasers had and 
these rights and privileges were not 
abridged by the estate coming by re- 
purchase to the. unrecorded pfoprietors. 
Under the Bengal Act, the matter would 
be different because there is an express 
statutory provision on the subject. This 
view of ours renders superfluous the 
decisions of the question as to whether 
the interest acquired by a person by 
adverse possession by ‘remaining in occu- 
pation for 12 years or more before the 
revenue sale adversely to the bld proprie- 


(5) 22 W R29, 
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tors is an incumbrance or not. But as the 
matter has been argued at some length 
before us we may briefly state our views 
and reasons in support thereof. 

Two views have been taken in the past 
in revenue sale cases by this Court. One 
view is that such an interest isan incum- 
brance. The other view is that such an 
occupant acquires by the length of his 
possession a title in the defaulting estate. 
If bis possession extended for the requirite 
period over whole of the lands or the 
separate share of an estate and was adversas 
to all its lawful proprietors, he becomes 
the sole proprietor of that estate or of the 
separate share, as the case may be, but 
if his possession extended over a portion 
or if he had excluded only some of the 
lawful proprietors, he becomes a part- 
proprietor or co-proprietor of the “estate and 
on a sale for arrears of revenue his right 
is gone. The difference in these two views 
has no importance or significance in cases 
where the purchaser at revenue sale 
acquires the estate from free incumbrances 
or with power to annul incumbrances and 
sues for possession within 12 years of the 
confirmation of his sale, but where such a 
purchaser acquires subject to incumbrances 


or where his suit is brought beyond 
12 years of the confirmation of 
the sale but within 12 years of the 


obtaining possession from the Collectorate, 
the matter assumes preat significance. In 
Bengal, where a share recorded in a sepa- 
rate accountis sold for arrears of revenue, 
the purchaser purchases the share subject 
to incumbrances (s. 54). 

Tf title acquired by adverse possession 
against the old proprietor be an incum- 
brance, the occupant cannot be turned 
out by the purchaser, but if the former 
had become a proprietor or co-proprietor 
of the separate share so gold, by his 
adverse possession, he can be turned out, 
the purchaser having got by his purchase 
the title of all persons in the separate 
share so sold. In cases where the entire 
estate has been sold with power to the 
purchaser to annul incumbrance, the 
matter also assumes importauce in connec- 
tion with limitation. If such an 
interest is an incumbrance, it must be 
avoided under Art. 121, Limitation Act, 
within 12 years from the date of the 
confirmation of the sale but if the other 
view is taken, the suit to turn out the occu- 
pant would be in time if instituted beyond 

012 years of the confirmation of the sale but 
within 12 years of the date when the 
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Revenue Authorities delivered symbolical 
possession to the purchaser, an event which 
must necessarily occur at a date subsequent 
to the date ef the confirmation of the sale, 
Art. 142, Limitation Act, or possibly Art. 
144 being applicable. Much weight there- 
fore cannot be given to such expression — 
that adverse possession is an incumbrance 
—used in judgments in cases where an 
entire estate in Bengal was sold at a 
revenue sale to a stranger purchaser and 
where suit for possession was brought 
within 12 years of the confirmation of the 
sale. | 

The first reported case relating to a 
revenue sale is Lukhmeer Khan v. Collector 
of Rajshahi (6). The revenue sale law 
in force was then Act XTI of 1841. The 
question there was whether lapse of time 
had barred the revenue sale purchaser 
from recovering possession from 2 person 
who had been in adverse possession for 
more than 12 years. Although s. 27 of the 
Act was cited at the bar, the case was 
decided upon the ground that even if 
adverse possession had conferred upon the 
occupant: 

“a positive title by prescription the property, pri- 
vileges, and rights which the first engaging pro- 
prietor had at the time of his engagement and 
which was hypothecated for Government revenue 
would be in that event mere words, not of any 
substance.” 

In the next case, Rao Ram Sankur Roy 
v. Bijoy Govinda Boral (7) also the 
question of limitation arose. It was held 
that as the revenue sale-purchaser by his 
purchase got a right which was much in 
excess of the rights possessed by the old 
proprietors, for whose default the sale was 
held, a new cause of action accrued against 
the occupant on the date of the revenue 
sale and the suit for possession would be 
in time if instituted within 12 years of that 
date. The same question was raised and 
answered onthe same principle in Goluck 
Monee Dossee v. Hurro Chander Ghosh (8) 
in which revenue sale wag held under 
Act XI of 1859. The two Sadar Dewani 
Adalat cases were relied upon but the lan- 
guages ‘used by the Judges would seem to 
suggest that encroachment by neighbours 
were not encumbrances as used in Act XT, 
but that same principles as are applicable to 
incumbrances or under-tenures created by 
the old proprietors would be applicable to 
such encroachments. Just after this, a deci- 
sion which has been treated as & leading 


(6) (1851) 7 SD 116. 
(D (1852) 8 S D824. 
(8) 8 W R 82, 
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case on the subject was pronounced by Sir 
Barnes Peacock, O. J. in Woomesh Chunder 
Gupta v. Raj Narayan Roy (9). A criti- 
cal examination of that case is necessary. 
A transferable undertenure, loosely called 
patni, wassold for arrears of rent under 
s. 105 of Act X of 1859 and purchased by 
the landlord who then sned for possession. 
On tbe question of limitation, Phear and 
Bayley, JJ. differed, The defendant was 
in occupation for more than 12 years before 
suit which was, however, brought within 12 
years of rentsale. Phear, J. held that the 
suit was not barred, as the plaintiff could 
not sue the trespasser before his auction: 
purchase; he was then only entitled to 
receive rents from the ander-tenure holder. 
Consequently, the cause of action npon 
which the plaintif was then suing did not 
accrue tohim till by his auction-purchase 
the under tenure was put toanend. His 
cause of action on which he was suing 
accordingly first accrued at the date of the 
auction-sale, Bayley, J. held that the land- 
lord could have during the subsistence of 
the tenurein the hands of the defaulting 
tenant sued for declaration. He admitted 
that if the purchaser atthe reat sale had 
been any other person than the landlord, 
the cause of action for a suit for possession 
against the trespasser would have accrued 
at the date of the sale. This concession had 
to be made because such has heen the 
course of decisions before, the matter being 
first decided in that manner in the case of a 
sale of a patni, so far back as Bolakee 
Kumaree v. Lakhimonze (10). The matter 
was carried further and was finally heard 
by a Bench presided over by Sir Barnes 
Peacock. The Chief Justice held that the 
cause of action first accrued at the date 
of the rent sale because the purchaser at 
such sale acquired the wnder-tenure free 
from incumbrances and for that he relied 
upon Bolakee Kumaree v. Lakhimonee (10): 
“<Tf the grantor’, said he, ‘was entitled to make 
the under-tenure, answerable for arrears of rent in 
the state in which he created it, and to sell it for 


that purpose free from incumbrances, the pur- 
chasers’ right to have it in the state in which it 
was created accrues when he purchases it.’ "e 

He pointed out that notwithstanding 
adverse possession for more than 12 years 
by the trespassets the land so occupied by 
him would still be a part of the wnder- 
tenure sold, for the landlord could distrain 
the crops grown by him under s. 112 of 
Act Xof 3859. The answer which Bayley, J. 
had given that the landlord could sue for 


(9) 10 WR 15. 
(10) (1850) 6 S D 349, 
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declaration while the trespass was continu- 
ingeand had not ripened into right by pres- 
cription is then dealt with and it is pointed 
out that the cause of action in the suit 
was quite different. Then he pointed out 
the danger if the failure of the grantor to 
sue for declaration be held to bar his 
right to possession when the under-tenure 
later on fell into his possession by his 
purchase andrent sale. Then follows the 
passage that ii 

“how could the grantor of an under-tenure sell the 
under-tenure in the estate in which he created it 
ifthe purchaser is to be barred by limitation 
against persons who have encroached upon the 
under-tenant,” 

This case decides that a new cause of 
action to recover possession accrues to the 
auction-purchaser atthe rent sale, time 
running from the date of sale and the 
ground is that the continuance of the pos? 
session of the trespasser constitutes an 
infringement of his right, the right which 
he acquired at the sale. The cases follow- 
ing thereafter, be those cases of rent sales 
under the Patni Regulation or under the 
Bengal Tenancy Act or other rent law or 
of revenue sales under Act XI of 1859, treat 
adverse possession a8 an incumbrance. 
The matter was left open by the Privy 
Council in Bipradas Pal v. Kamini Kumar 
(11),and cannot be said to have been 
determined by the said Tribunal in 
Katyani Debi v. Udoy Kumar (12), as the 
judgment of Lerd Salveson only approves 
that part of passage of Sir Barnes Peacock’s 
judgment in Woomesh Chunder Gupta v. 
Raj Narayan Roy (9) where he pointed 
out the difficulties and dangers to which 
zamindars would be put to if they were 
bound at their peril to sue for declara- 
tion whenever any trespass was committed 
against their tenants. In the majority of 
these cases decided by the High Oourt 
(which are collected at the foot-note at 
p. 1473 of Mitra on Limitation, Edn. 6 
and in Ishan Chandra v, Safatullah (13), 
in which language was employed to in- 
dicate that adverse possession was an 
incumbrance; it would have mattered 
little whether the occupant’s interest be 
treated as merely diminishing or cur-- 
tailing the rigbt of the old tenant or 
proprietor as the case may be or treated 

(11) 48 TA 499; 66 Ind. Cas. 674; A IR 1922 PO 
48:49 O 27; 26C W N 465; 41 ML J 638; 15 L W 
180; 30M LT 138 4UP LR (P OC) 53 (P 0). 

(12) 52 I A 160; &8 Ind. Oas. 110; AIR oer Os 
97; 52 0417; 30 OWN 1:23 AL 3751: LR6 A 
(P 03140 (P O). 

(13) 35 OL J 36; 68 Ind. Oas. 219; £ I R 1922 Oal | 
331; 26 O W N 703, ' . may 
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-as absolutely extinguishing it. In a few 
cases, and these arising under the revenue 
sales law either under Act (XI of 1859) or 
the Assam Regulation (Lof 1886) the dis- 
tinction became material and at once a 
clear-cut line of reasoning was adopted. 
Only two cases really, as we will show 
later on, strike a discordant note, namely 
Musurah Bibi v. Brojendra Kishore (14) 
-and Prosanna Kumar v. Jnanendra Kumar 
“(15) and in one, thereis obiter Shyam Sunder 
Das v. Ivans (16`, in‘ tune with the same. 
- The first case of importance of a sale 
under the Assam Regulation is Muhammad 
Nasim v. Kashinath Ghosh (1). The 
plaintiff had purchased a share for which 
a separate account had been opened for 
arrears of revenue and sued for possession 
within 12 years of his. purchase. The 
‘defendant stated that thelands in his 
possession were parts of a shikmt haziran 
taluk which had existed at the time of the 
present settlement, and claimed protection 
‘under Proviso 1 (a) of s. 71 of the Regula- 
tion. The findings were that the shikmi 
taluk had existed from the time of the 
‘permanent settlement of the estate, but it 
comprised only a portion of the lands in 
suit. The rest was outside the shikmi taluk 
but the defendant had possessed the same 
for more than 12 years before the sale as 
part of the said taluk. The question raised 
is whether the interest thus acquired by 
adverse possession was an incumbrance 
within the meaning ofs.71 or not, the 
contending views of Advocates centred round 
the words “created” andthe contention of 
the defendant was that an interest tobe 
an iucumbrance must be one actively 
created by the old proprietor and that an 
interest acquired through his inaction 
or laches was not an incambranes. This 
argument was sought to be supported by 
drawing a distinction between the word 
“create” used in the Assam Regulation 
and the word “impose” used in the Bengal 
Act, but it was held that the difference 
in the language was not material and the 
interest of the defendant was an incum- 
brance. ° 

It is to be seen that the defendant by 
his adverse possession only claimed a 
limited interest, namely of an interest 
subordinate to the proprietor. His assertion 


G ara O L J 210; 23 Ind, Cas, 119; AIR 1914 
a. 5 
ao 430 779; 31 Ind. Oas. 801; AI R 1916 Oal. 
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was not hostile tothe proprietary interest. 
According tohis assertion he became, so to 
say, a tenure holder under the proprietor 
by the fact .of his possession and since his 
possession began after the creation of the 
estate, the tenure right thus acquired was 
an incumbrance, His possession had not ex- 
tinguished the proprietary right to the lands 
in his possession and he never claimed 
to have extinguished those rights. In 
Musurah Bibi v. Brojendra Kishore (14) 
however, which was also of a revenue sale 
purchase held under the Assam Regula- 
tion, the defendant was in adverse posses- 
sion but of the proprietary interest, he 
having claimed to have remained in posses- 
sion of the land as part of an adjoining 
estate (we have examined the paper-book 
of 5. A. No. 1686 of 1910). Muhammad 
Nasim v. Kashinath Ghosh (1) was 
applied without much critical examination 
and the interest so acquired by him was 
treated as an incumbrance on the estate 
sold at the revenue sale. Karmi Khan v. 
Brojonath (17), which was of the same 
type as Muhammad Nasim v. Kashinath 
Ghosh (1), where also the claim by adverse 
possession was not of a right, co-extensive 
with the right of the old proprietor whose 
estate was sold under Act XI of 1359, was 
also relied upon. Musurah Bibi v. 
Brojendra Kishore (14) was decided in the 
year 1914, but two earlier decisions passed 
in the years 1908 and 1909, respectively, 
Kumar Kalanand Singh v. Sarafat Hossain 
JB) and Rahimuddi Munshi v. Nabin 
Kanta (19) which we will presently notice, 
were not considered at all. In both the 
cases, Kumar Kalanand Singh v. Sarafat 
Hossain (18) and Rahimuddi Munshi v. 
Nebin Kanta (19), a share in respect of 
which a separate account had been opened 
with the Collector, was sold for arrears of 
revenue under Act XI of 1859 and pur- 
chased by the plaintiff. The sale passed 
the share sold but subject to incumbrances 
(s. 54). The defendant was in adverse 
Possession for more than 12 years of some 
lands appertaining tothe share before the 
revenu sale, asserting a right not sub- 
ordinate but co extensive with the right of 
the old proprietor. If his interest was an 
incumbrance on the share sold at the 
revenue sale, his possession could not be 
disturbed by the purchaser, but if he had 
become by this adverse possession a co- 
proprietor with the rightfal owher of the 

(17) 22 0 244, 

(18) 12 O W N 528, 

(19) 13 O W.N 407; 1 Ind, Oas, 81. 
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share so sold the title acquired by him had 
passed to the auction-purehaser. The later 
view was adopted and the plaintiff got a 
decree. Prosanna ‘Kumar v. J nanendra 
Kumar (15) was distinguished on the 
ground that adverse possession then gave 
to the occupant an interest snbordinate ta 
the old proprietor. Tn 1915 two reported 
judgmen's vere delivered: tke first in point 
of time is in Aftar Ali v. Brojendra 
Kishore (20. An unrecorded vrorrietor 
had pnrchased at a revenue gale held under 
s. 70o0f the Assam Reewlaticn. Bv reason 
of Proviso (3) of s 71 he purchased subject 
to inenmbrances. He was resisted by the 
defendant who had been in long posses: 
sion onan assertion that the lands were 
parts of his adjoining estate. Th was held 
that the defendant by his oecupation had 
hecome a co-proprietor of the estate sold 
for arrears of revenue which he was bound 
to pav under s. 63 and so his interest had 
passed to the plaintiff on sale and he could. 
not resist the latter’s claim to possession. 
No previous decision is considered in this 
judgment. 

The second case of the vearis Prosanna 
Kumar v. Jnanendra Kumar (15). The 
revenue sale was under the Assam Regula- 
tion and the snit was brought by the pnr- 
chaser within 12 years from the date when 
he obtained possession through the Revenne 
Authorities but beyond 12 vears of the 
date of confirmation of the sale. The 
defendant was in adverse possession on a 
claim that the lands were his absolutely. 
If the interest acquired by him was an 
incumbrance. the suit was barred måder 
Art. 121, Limitation Act. The plaintiff 
contended, Art. 142 was applicable ard time 
ran against him from the date wien svm- 
bolical possession was delivered tohim by 
the Revenue Authorities. His contention was 
overruled and on applying Art. 121 ihe suit 
was dismissed. Kumar Kalanand Sinah. 
v. Sarafat Hossain 8) and Rahimuddi 
Munshi v. Ndbin Kanta (19) were cited 
by the plaintif bnt not followed, and 
reliance was placed on Karmi Khan v. 
Brojonath (1. a case of a quite different 
type, and on Nuffer Chandra Pal v. Ra- 
jendra Lal (21), a case of a sale under the 
Patni Regulation where the aceeptance of 
any ofthe two view points alraadv indicated 
would have made no material difference to 
the result. Thecase in Prosanna Kumar 
v. Jnanendra Kumar (15) was of the same 


(20) 24 OLJ 60; 37 Ind. Oas. 252; AIR 1917 
Cal. 326. 
(21) 25 O 167. 
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tvpe ag tbe case in Mohim Chandra v. 
Pyari Lal (22), which was decided the next 
year, and the case in Baikuntha Nath v. 
‘Azidulla (23). In none of these two cases, 
however. Prosanna Kumar v. Jnanendra 
Kumar (15) was considered. The decisions 
in these cases, however, were in clear conflict 
with Prosanna Kumar `v. Jnanendra . 
Mumar (15), Art. 142 and not Art. 121 
having been applied, and the suits held 
to be in time. In Mohim Chandra v. Pyari 
Lal (22) the position was examined in 
greater detail tban in Aftar Ali v. 
Brojendra Kishore (20) and the same con- 
clusion was reached. The next case m 
which the interest. acquired by adverse 
possession, the occupant claiming by such 
possession a proprietary and not a subs 
ordinate interest, was said to be an in- 
enmbrancé on the estate sold for arrears 
nf revenue under tbe Assam Regulation is 
the case in Shyam Sunder Das v. Ivans 
(16%, but the observation is an obiter and 
the earlier cases noticed above which had 
taken contrary views were not noticed in 
the judgment, 

In this state of the case-law. we would 
have referred the point to a Full Bench but 
as our decision onthe other points dealt 
with before makes the point not very much 
material, we do not follow that course. Our 
view, however, is that the view expressed in 
Mohim Chandra v. Pyari Lal (22) and 
the cases which have taken the same view 
is the correct view to take. Section 28, 
Limitation Act, extinguishes the right of 
a rightfnl owner but as title to land 
cannot remain suspended, it vests in the 
wrong-doer the moment the title of the 
rightful owner is extinguished and that 
right so acauired by adverse possession 18 
equal in orbit to that extinguished. Mr. 
Gupta says that the acquisition of title by 
adverse possession is in effect the result of 
a statutory conveyance so to say. That was 
the view taken in some old English deci- . 
sions collected at p. 117 in Lingwood's 
Time Limit of Actions, but as has been 
pointed out by the learned author by 
reference tolater authorities, that view Is 
no longer accepted as sound. Although, 
wa cannot go to the length of accepting 
Mr. Gupta's contention. we agree with the 
view propounded in Mohim Chandra v. 
Pyari Lal (22) on the grounds we have 
stated above. : 


(22), 44 O 412: 39 Tet ea A IR1917 Oal 
213: $5 OLJ 99210 37. e 

(23) 320 W N 778: 115 Ind. Oas. 608; A I R 1928 ° 
Cal. 870; Ind. Rul, (1929) Oal, 430. 
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(d) and (e). There now remains the con- 
sideration of the 4th and 5th points raised 
by Dr. Basak. He cannot now be allowed 
to make a case under Prov. 2, cl. (b) of 
8. 7land say thatthe different patnis are 
. protected thereunder. No such case was 

‘made by his client either in his written 

Statement or before the lower Court. The 

protection afforded by that Proviso depends 

upon whether the patni rents are not less 
than the proportionate revenue fairly pay- 
able for the lands covered by the patni 
pattas, That raises a question of fact on 
which no evidence was led. We cannot 
allow the appellant to raise a new point ior 
the first time here, a point whicn would 
require a remand for taking additional evi- 
dence at this stage. The position that the 
` possession of detendant No. 124 was adverse 
to the patnidars of Patnis Nos. 1 to 5 and 
not to the proprietors of the estate cannot 
be maintained. The earliest of these patnis 
was created in 19059 and the evidence led by 
the appellant is that he and before him, 
his father and grandfather were in posses- 
sion for more than 30 years before the 
revenue sale. Their possession, therefore, 
began before the creation of any of these 
patnis and had ripened into right before 
any ofthe patnis was created. Their ad- 
verse possession therefore was against the 

Proprietors of the estate. Even it such pos- 

Session began before and the twelve years 

were compieted after the creation of tne 

patnis, their possession would be considered 
as adverse against the proprietors of the 
estate on the principle formulated by the 

Judicial Committee in Bipradas Pal v. 
Kamini Kumar (11) und the title thus acquir- 
ed by him and his predecessors possesyion 
would not, on the principles we have 

already discussed, be ot any avail in resist- 
ing the plaintitt’s claim for possession. 

_ degarding the question of merger, we do 
not see how it furthers the case of any of 
the parties; if the interest of the appellant 
could not otherwise be avoided by the 
plaintiffs, we do not see how the fact of the 
‘merger of the patnis or any of them in 
their proprietary right acquired irom the 
Purchasers at the revenue sale wouid en- 
able them to do sọ. ‘ihis position has been 
made clear by pir Barnes Peacock in 
Woomseh Chunder Gopia v. Kaj Narayan 
koy AY). AS however tbe patnis were 
acquired after the Transfer of Property Act, 
those patnis in which the plaintiffs became 
16 annas owners would merge in their 
proprietary, right, under the law as enabled 
ejn s. 111 (d), ‘Transfer of Property Act, the 
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question of intention being wholly 
immaterial. Patnis Nos. 2 to 5 would tous 
merge in the plaintiffs’ property 1igat but 
Patni No. 1 would not, as the plaintiffs did 
not acquire the whole of it. The learned 
Subordinate Judge granted to the plaintiffs 
a decree for joint possession witn Baikuntha 
Nath Das and Sukdeb Namasudra. The 
plaintiffs in their memorandum of cross- 
objections attacked this part of the decree 
but Mr. Gupta feeling the difficulty created 
by the fact that Baikuntha Nath Das and 
Sukdeb Namasudrs are not parlies to the 
appeal has not pressed his cross-objections, 
which is accordingly dismissed but without 
costs. The result of our decision is that 
both the appeal and the cross-objections are 
dismissed. The appellant must pay to the 
plaintiff-respondents the costs of this appeal, 
We assess the hearing fee at Rs. 250, 

D. Oraer accordingly, 


PATNA HIGH COURT 
Civil Revision No. 560 of 1938 
January 31, 1939 
AgakwaLa, J. 
RAMNARAIN SINGH AND orages— 
DerenDaNTs— PETITIONERS 
versus 
ATAL BEHARI SINGH AND OTHEBS— 
PLAINTIFFS—UPPOSITE PARTY 

Civil Procedure Code (Act V of 1900), O. XXXII, 
r. 1—Application for leave to enter into agreement to 
refer matter to arbiration,on behalf of minors— 
Particular formula in granting leave 18 not necessary 
—Court when aware that applrcation is on behalf of 
minors and uses judicial discretion, agreement and 
award are binding on minor. 

The language of O. XXXII, r. 7, Civil Procedure 
Code, 1eguiring the leave of the Oourt to be expressly 
recorded in the proceedings, dves not indicate any 
particular formula tobe used by the Vourt in-grant- 
ing leave and so lung as anapplication is made to the 
Courtior leave and the Court 18 aware that the applica- 
tion ison behalf ofminors and exercises its judicial 
discretion to permit the guardian to enter mto an 
agreement to refer the matter to arbitration on bebalf 
ot the minors, the agreement and an award made in 
accordance with it, are binding on she minors, even 
though there is no record expressly granting the 
Court's leave, This is more particularly so when it is 
not alleged that there was any fraud or misconduct on 
the part df the guardian of the minors or on the part 
of the arbitrators. dshanee Chandra Kundu Y, 
Nilratan Adhikari (3), relied on. Hanuman Rai v. 
Jagdis Rai tijand Har Sarup v. Tohfa Singh (2), 
distinguished. . 

O. it. against an order of the Munsif 


of Hajipur, dated July 27, 1948. 
Mr. 8. K. Mitra, for the petitiopers. 
Mesers, Ganesh Sharma and Satish 
Chandra Misra, for the Opposite Party, 
Agarwala, J.—The opposite party 
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instituted d buit for the recovery of 15 
dhurs of land alleging that the petitioners 
had encroached upon the land of the plain- 
tiffs. Two of the plaintiffs and two of the 
defendants were minors. These minors 
were represented in the suit by guardians. 
An application was filed on behalf of all 
the parties requesting the Court to refer 
the matter in dispute to arbitration. The 
application was signed by the adult 
plaintiffs and defendants and by the 
guardians of the minor plaintiffs and de: 
fendants. There was also an application 
made by the guardian of the minor defen- 
dants for permissicn to enter into the 
agreement to refer to arbitration but no 
such application was made by the guardian 
of the minor plaintifs. The Court 
considered the application to refer the 
matter to arbitration and referred it to 
arbitration. When the arbitrators sub- 
mitted their award, objection was taken 
on behalf of the minor defendants, 


This objection was overruled. An appli-- 


cation was then made on behalf of the 
minor defendants for review on the ground 
that the Oourt had not recorded express 
permission tothe guardians of the minor 
Plaintiffs and defendants to agree to refer 
the suit to arbitration. The application 
for review having been disallowed, this 
petition in revision has been presented on 
behalf of the defendants. 

- In course of the argument reference was 
made to the decision of this Court in 
Hanuman Raiv.Jagdis Rai, 35 Ind. Cas. 
675 (1) where it was held that the next 
friend or guardian of a minor cannot 
compromise on behalf of the minor without 
the leave of the Court expressly recorded 
in the proceedings. Itis noticeable that in 
that case the guardian sought to withdraw 
from the compromise before the Oourt 
recorded its permission for her to enter 
into the compromise and it was observed 
by the learned Chief Justice : 

“It appears tome that it would not be right to 
hold that the Cout was entitled to forcethe com- 
promise on Musammat Raj Rani (the guardian) 
` after she had -withdrawn her petition praying for 
theleave of the Court toenter into the ,ompro- 
mise.” 

. he next case “referred to was Har 

Sarup v. Tohfa Singh, 111 Ind. Oas. 156 (2). 
That wasa suit for ejectment against two 
co-tenants, one of whom was an adult and 
the other a minor under the guardianship 
of the adult defendant. The suit was 

(1) 35 Ind. Uae. 675;(1917) Pat. 77; AIR 1916 Pat, 


223. 
(2) 111 Ind, Oas. 156; A I R 1928 All. 534; 12R D 
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Court and without the leave of the Court 
having been sought for the guardian 
to enter into the compramise on behalf of 
the minor defendant. The present case 


approximates nearer to the decision of’ 


thisCourt in Ishane Chandra Kundu v. 
Nilratan Adhikari (3), where it was held 


that when itis shown thatan application ` 


forleave to compromise a suit on behalf 
of the minor was made by the guardian 


and noted by the Court, a decree passed. 
into by the’ 
The . 


onthe compromise entered 
guardian is binding on the minor. 
view which the learned Judges took of 
the language of O, XXXII, r. 7, requiring the 
leave of the Court to be expressly record- 
ed inthe proceedings, was that this did 
not indicate any particular formula 
to be used by the Court in granting leave 


compromised without the sanction of the - 


and that sô long as an application is 
made tothe Oourt for leave and the 
Court is aware that the application is 
on behalf of minors and exercises its 
judicial discretion to permit the guardian 


toenter into a compromise on behalf of 


the minors, the compromise is binding 
even though there is no record expressly 
granting the Oourt's leave. Now as I 


have already stated, the present application ' 


in revision arises out of an application 
for review. On the application for review 
the question the Court was asked to 
investigate was whether there had been a 
granting of leave to the guardian to refer 
the matter to arbitration. 


The Oourt held - 


that in view of the application to refer ' 


to arbitration being signed by the guar- 


dians of the minor plaintiffs and the defen- - 


dants and in view of the application filed 
by the guardian of the minor defendants 


seeking permission to refer the matter to - 


arbitration and in view of the order of - 


the Court on these petitions directing 
that the matter should be referred to arbi- 
tration, thatthe provisions of O. XXXII, 
r.7, had been sufficiently complied with. 
In view of the observations in [shane Chan- 
dra Kundu v. Nilratan Adhikari (3), it 
was certainly open to the Oourt to find 
that the circumstances 
indicated that the Court had 
mind tothe application of the guardian 
of the minors for permission to agree to 


the reference and that the order directing . 
reference to be made was the recording - 


of its permission. In these circumstances, 
there is no ground made out for interfering 


(3) Z Pat. 538; 72 Ind. Cas, 1019; 5 P LZ 311; 1 Pat, 
L R 217; (1923) Pat, 184; AI R 1923 Pat. 375, 


mentioned above . 
applied its . 
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in revision with the decision of the Court 
below, more ` particularly as it ig, not 
alleged that there was any fraud or 
misconduct on the part of the guardian 
of the minors oronthe part of the arbi- 
trators. 

I will, therefore, dismiss this application 
with costs; hearing fee one gold mohur. 

s. Application dismissed. 





MADRAS HIGH COURT 
Second Appeal No. 548 of 1936 
i August 24, 1938 
: Wanswortg, J. 
KK. M, PALANIAPPA MUDALIAR AND 
oTuERs—APPRLLANTS 
vervus 

ABDUL SUBHAN SAHIB—RgSPONDENT 

Madras Estates Land Act (I of 1908), as. 26, 25, 77— 
-No relationship of landlord and tenant—S. 25, ap- 
plicability of —Landholder's suit under s.77 for rent 
at faisal rate—Suit land held free of rent by defen- 
dant by virtue of grant by predecessors, of the plain:ijf 
—No relationship of tandlord and tenant between 
parties—S, 26, applicability. 

Section 26, Madras Estates Land Act, has no ap- 
plication to any casein which the relations of land- 
bolder and ryot do not subsist, Not only cl, 3 but 
the earlier clauses contemplate a rent paying rela- 
tionship between the landholder and the tenant and 
the section lays down the terms on which the rent 
may or may not be augmented. The section, has no 
application when there has been a compiete surrender 
by the landholder of the right to collectany rent 
whatever on the suit land, 

The plaintiffs, landholders under the Madras Es- 
tates Land Act, brought a suit under s. 77 of that 
Act for rent relying upon s. 25 and s. 26, and 
claiming the right to demand rent at the faisal rate 
though in fact no rent had been paid on the suit land 
60 far. It was common ground that the suit land had 
been held free of rent py virtue of a maintenance 
gift made before 1858 by one of the plaintiffs’ pre- 
decessors. There was no evidence that the defendants 
or their predecessors even held under the plaintifis 
or their predecessors on condition of paying rent : 

Held, that no relationship of landholder and royt 
had been established between the plaintiffs and the 
defendant, and s. 26, therefore, had no application and 
the suit was not maintainable. Doraisami Pillai v. 
Venkatarama Pillai (1), explained. 

8. A. against the decree of the District 
ae Salem, in Appeal Suit No. 87 of 

34. 


Messis, C. S. Venkatachariar and D. 
Ramaswami lyengar, fur the Appellants. 
Mr. B. Sitarama Rac, tor the Respondent. 
Judgment.—‘fhe plantifis, landholders 
under tne Madras Estates Land Act, brought 
a suit under 8, 77 of that Act for rent 
relying upon s. 25 and s. 26, Madras 
Estates Land Act, and claiming the sight 
. 10 demand’ rent at the faisal rate though 
infact no» rent has been paid on the 
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suit land so far as there is any record. 
It is common gound that the suit land 
has been held free of rent by virtue of 
a maintenance gift made before 18938 
by one of the plaintiffs’ predecessors. Both 
the lower Oourts have held thats. 26 has no 
application to the circumstances of this 
zase. The plaintiffs, therefore, appeal. 

So far as | am aware, there is no specific 
authority to support the appellant's case that 
B. 26, sub-s. (3) will apply to a case in which 
there has been a gift of land free of rent 
and not merely a grant subject to 
favourable terms withreference torent. Mr. 
Venkatachari argues thatif a landholder 
is not bound by the remissions of his 
predecessor when these remissions consist of 
the major portion of the land revenue, still 
less will he be bound by the remissions of 
his predecessor when these remissions consist 
of whole of the land revenue and he argues 
that the wording of s. 26 (8) would justify the 
view that the landnolder for the time being 


‘has the right even when no reng has ever 


been paid to revert to the faisal rate which is 
the rate lawfully payable on the land in 
the estate in the absence of evidence to the 
contrary. The nearest thing to an authority 
for the view for which Mr. Venkatachari 
contends is found in Doraiswami Pillai v. 
Venkatarama Pillai (1), wherein Madhavan 
Nair, J. bad to deal with the case of a 
rent-free grant of land within the ambit 
of a zammndari and held that from ‘the 
evidence of long-standing enjoyment of 
the land, free of rent, the Court would 
presume a legal origin for the right enjoyed 
and that a claim to apply s. 26, el. (3) 
involves the establishment of certain facts 
by the ‘landnolder and could only be 
entertained on an express plea by the 
Person who has to prove the applicability 
of that clause. Thus, Madnavan Nair, J. 
bad to deal with a contention similiar to 
that which ıs now put forward, and negative 
ed it on the ground that it was not 
pleaded at the original tyial. There 13, 
however, no decision that such a plea would 
be good in law on such facts if taken at the 
rignt tame. 

For the respondenty it is contended 
that 6. 26 (3) has no application unless 
it is tirst shown that the relationship of 
landlord and ryot subsists with reference 


to the land in suit and that there 
cannot be any such relationship unless 
the defendant is a ryot Witnin the 


détinilion in s. 3 (15), that is to say, it 


(1) 42 L W 626; 158 Ind. Cas. 508; AL R 1935 Mad 
672; 8 R M 275, l 
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must be shown that the defendant is a 
person who holds, for the purpose of 
agriculture, ryoti land in an estate on 
condition of paying to the landholder a 
rent which is legally due upon it. The 
argument is that inthe present case there 
is no evidence that the defendant ever 
held this land on condition of paying 
any rent and that in fact the gift of 
both warams to the defendant's predecessor 
by the plaintiffs’ predecessor converted 
the tenant himself into a landholder. It 
does not seem to me to be necessary for 
the purpose of this case to go) so far as 
to say that the defendant is a landholder 
in respect of this land; but it does seem 
to be clear that no relationship of land- 
holder and ryot has been established 
between the plaintiffs and the defendant. 
It is true that there has been an exchange 
of pattas and muchilikas with reference 
to the cesses payable on the suit land, but 
that is the result of a liability under the 
Local Boards Act, which has no relevancy. 
in establishing the status of the defendant 
under the Estates Land Act. There is no 
evidence that the defendant or his pre- 
decessors ever held land under the plaintiffs 
or their predecessors on condition of paying 
any rent at all. It must, therefore, I think, 
‘be taken not to have been established that 
the defendant is a ryot. As reads. 26, it 
has no application to any case in which the 
relations of landholder and 
subsist. Not only cl. 3 but the earlier 
clauses contemplate arent paying relation- 
Ship between the landholder and the tenant 
and the section lays down the terms on which 
the rent may or may not be augmented. The 
Section, to my mind, has no application 
when there has been a complete surrender 
by the landholder of the right to collect 
any rent whatever on the suit land. 
In fact, though ib does not appear that 
the grant to the defendant's predecessor 
has ever- been expressly described as an 
inam, | am unable to see any legal difference 
between the tehure on which the defendant 
holds and the ordinary tenure of a post- 
settlement inamdar, Tne grant was certainly 
not for service so that even applying the 
: criteria which govern the resumption of 
post-settlement imams, it could not be 
presumed that the grant is resumable. 
But if it is an out and out grant of both 
the warams as it appears to be, there are 
no grounds, to my mind, for applying 
B. 26, Estates Land Act, at all, tor there 
is no longer any relationship of landlord 
and tenant subsisting between the parties. 


bumitna titel v. sudbWal NARIN Bina (PA) 


ryot do not: 


1806 


In this view, I dismiss the appeal with 
costs. Leave to appeal is refused, 


N.-D. Appeal dismissed. 


—. 


PATNA HIGH COURT 
Civil Appeal No. 899 of 1937 
August 17, 1938 
Wort, AG. O. J. AND Manowar LALL, J. 
Musammat SUMITRA KUER—Devenpant 
—APPELLANT 
versus 
BHAGWAT NARAIN SINGH—Puratntige 
— RESPONDENT 
Chota Nagpur Encumbered Estates Act (VI of 
2876), s. 12-A—Sales in execution, if come under 
s. 12-A—Res judicata—Principle of, applicability to 


execution proceedings ~Plea of—Court cannot de- 


cide such plea without having earlier judgment or 
some decision as regards matter alleged tobe res 
judicata—Seeond appeal—Question of law—Appeal 
from appellate order—Party wishing questions of law 
to be decided—Facts necessary for those decisions 
should also be raised and decided. 

The sales in execution come within the provi- 
sions contained in s. 12-A, Chota Nagpur Encum- 
bered Estates Act. Thakur Khitanarain Sahi v. 
Surju Seth (1), relied on. 

The principle of res judicata applies to execution 
proceedings. Where a certain question is raised 
in the execution proceedings although not decided, 
the matter became res judicata. Ram Kirpal v. 
Rup Kuari (2) and Mahadeo Prasad Bhagat v. 
Bhagwat Narain (3), relied on. 

A Court cannot decide whethera matter is reg 
judicata without having the earlier judgment in 
the case or (as in a second appeal) without having 
some decision as regards that matter by the last 
Oourt. 

If parties in appeals from appellate orders wish 
questions of law to be decided, it is necessary that 
the facts necessary for those decisions should be 
also raised and decided. Where this is not done, 
it would not bein the ends of justice for the High 
Oourt to decide those questions. 

U. A. from the appellate decree of the 
Sub-Judge, Hazaribagh, dated June 28, 
1937. 

Mr. Sarjoo Prasad, for the Appellant, 

The Advocate-General, for the Respondent. 

Wort, Ag. C. J. — This is an appeal. by 
the defendant arising out of an action by 
the plaintiff for possession of property 
which he contends was sold contrary to the 
provisions of s. 12-A of Act VI of 1876 which 
is generally known as the Haotumbered 
Estates Act. I need not refer to the pro- 
visions of that section as the point which 
is raised in this appeal does not necessarily 
arise by reason of the construction of that 
section, and all that is necessary to state is 
that in Thakur Khitanarain Sahi v. Surju 
Seth (1) this Court has held that the sales 


(1)°10 Pat. 582; 132 Ind. Oas. 868; AIR 1931 Pat, 
364; 12 P LT 208; Ind, Rul, (1931) Pat, 292, . 6 
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Ip execution come within the provisions 
contained in the section to which I have 
teferred. An argument was raised by Mr. 
Sarjoo Prasad under s. 177, Ohota Nagpur 
Tenancy Act, but he frankly cenceded that 
having regard to the correct interpreta- 
tion of that section, it has no application to 
this case, Another point that appears to 
have been raised was that the property 
which was sold according to the defendant 
was not the interest of the plaintiff but 
some other interest. All that need be 
said with regard to ‘that matter is that 
when the property was released from the 
Court of Wards, it was released to the 
plaintiff among other persons and there- 
fore the plaintiff was a holder within the 
meaning of the Encumbered Estates Act. 
The substantial question that was argued 
was whether the sale of which the plaintiff 
complained had resulted in a proceeding 
under s. 47, Civil Procedure Ccde, and that 
decision therein is res judicata as regards 
the point in dispute in this case. Their 
Lordships of the Judicial Committee of 
the Privy Council in Ram Kirpal v. Rup 
Kuari (2) decided that the principle of 
res judicata applied to execution proceed- 
ings. In Mahadeo Prasad Bhagat v. 
Bhagwat Narain Singh (3) in a judgment 
of this Court to which I was a party, it 
was held that the question having been 
taised in execution, although not decided, 
the matter became res judicata. Now, apply- 
ing the principle of the decision of their 
Lordships of the Judicial Committee of the 
Privy Council, the question would arise 
whether in the general rule of res judicata 
in contradistinction to the rule laid down 
in s. 11, Civil Procedure Code, the principle 
of what is usually described as constructive 
res judicata applies. But it is unnecessary 
in my judgment, to decide those questions 
for this very ample reason. In the grounds 
of appeal the appellant raised the question 
of res judicata but with regard to the ques- 
tion to which I have referred and which 
was said to arise under s. 177, Ohota 
Nagpur Tenancy Act. Nowhere in the 
record of this case, either in the trial Court 


-or the Appellate Court or in this Court, 


was the question of res judicata mooted as 

regards the execution proceedings to which 

Ihave referred. What was decided under 

s. 47, it is impossible to say. Mr. Sarjoo 

Prasad contends that it is unnecessary to 

have the proceedings before the Court or to 
(2) 6 A 269; 111 A 37; 4 Sar. 489 (P O), 


(8) (1938) P WeN 400; 177 Ind. Cas, 810; AI R 
1938 Pat. 427; 14, R P 187; 5B R18, 


180-934 & 94 
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decide any question of fact with regard to 
this matter because the application of the 
principle arises from the fact that the exe- 
cution actually took place when the prop- 
erty was actually sold. That is an argu- 
ment with which, I am afraid, I cannot 
agree. It may well be (I do not say it is 


“the fact) that the Judge in the s. 47 pro- 


ceedings either refused to decide the point 
or might have decided the point in favour 
of the plaintiff for all we know. It is suffi- 
cient to say that we are entirely ignorant 
of the judgment under that section. It is 
impossible to contend that a Oourt can 
decide whether a matter is res judicata 
without having the earlier judgment in the 
case or (as in a second appeal) without 
aving some decision as regards that matter 
by the last Court. One very significant fact 
appears, to which I have already referred, 
that although the question of res judicata 
was raised by the defendant-appellant, no 
mention of the application of the principle 
to the execution proceedings was suggested 
throughout there proceedings. It would not 
be in the ends of justice (to use the expres- 
sion of Mr. Sarjoo Prasad) for us to decide 
that point in the circumstances of the case; 
in fact ‘we might be in great danger of 
doing an injustice and not justice. If par- 
ties in appeals from appellate orders wish 
questions of law to be decided, it is neces- 
sary that the facts necessary for those 
decisions should be also raised and decided. 
As I have said, that is not the fact in this 
case. In those circumstances the appeal 
fails and must be dismissed with costs. 
Manohar Lall, J.—I agree. 


8. Appeal dismissed. 


cee 
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RACH HPAL SINGH, J. 
SHEO PRASAD BANSAL—Puantirs— 
è APPELLANT 
veTsus e 
KULSHARASTRA SABHA, ALIGARH 
AND oTHERS— Daranpants — 


RESPONDENTS 
Corporation—Powers of--Has same powers and ia 
subject to same liabilities as natural person—W he- 
ther has power of delegatton—Statutory agd non- 
statutory corporation, dijfference—Managing Com- 
mitiee of non-statutory corporation having power 
under its constitution to create mortgage—Power 
delegated to its Secretary—Mortgage created by Secre- 
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A corporation, as a general rule and apart from the 
operation of general or special statutes, has the same 
powers and is subject to the same liabilities as a 
natural person. Thusas a general rule, though 
there is no express power to purchase land or to sue 
or be sued, yet the corporation may so purchase, or 
sue or be sued as fully as though all these neces- 
sary incidents had been expressly granted. If the 
corporation has the power to sell, it hes 
the power to delegate its authority to any- 
one it likes, Further it is to be remember- 
ed that there is a difference between a statutory 
corporation and a corporation which is not statu- 
tory. The former has such rights and can dosuch 
acts only as are authorized directly or indirectly 
by the statute creating it; the latter, speaking 
generally, can do everything that an ordinary in- 
dividual can do unless restricted directly or in- 
directly by statute. Then again a corporation 
created by charter has at Common Law power to 
deal with its property and to incur liabilities in 
the same way as an ordinary individual. Where, 
therefore, according to the constitution of a non- 
statutory corporation the power to mortgage its 
property is given tothe Managing Committee and 
such committee delegates such power to its secre- 
tary, the mortgage created by the secretary will be 
binding on the corporation. 

N. U. As, irom iae decision of the Additional 
Sub-Judge, Agra, dated January 21, 1930. - 

Messrs. Panna Lal, Shiv Charan Lal and 
Satya Narain Agarwal, for the Appel- 
lant. 

Mr. B. 8S. Darburi, for 


the Respon- 
dents. 


Judgment.—These are two connected 
appeais arising out of a mortgage suit and 
can convenienuy be disposed ut together. 
The facts are as follows: There is a 
society styled Kulsnarastra Sabha in the 
town of Aligarh, One Babu Kamta Prasad, 
a Vakil, was the secretary of this Sabua. 
The plaintiff alleged that the Sabha, 
through us secretary, had borrdwed a 
sum of money from nim and had executed 
a mortgage-deed on behaif of the Sabha. 
‘he suit was instituted for enforcing 
the mortgage-deed. ‘he Sabha denied 
vhe mortgage set up und further pieaded 
that even if its execution was proved, 
it did not bind the Sabha as the secretary 
nad no power to execute the same on iis 
penalf. ‘ib&secreiary’s defence was that 
the Sabha was bound as ihe loan nad been 
taken under the orders of the Sabha and 
the money borrowed was spent on tue 
property ofthe Babha. Ihe trial Court 
held tnat the moitgage was not binding on 
the Sabha. ‘line suis was dismissed as 
against defendants Nos. l and z. The 
plaintul appealed. The lower Appellate 
Court agreed with the view of the trial 
Court that the mortgage-deed was not 
binding onthe Sabha. i'wo appeals have 
peen preferred. One is by tne plaintif. 
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The other is by Babu.Kamta Prasad, defen- 
dant No. 3. The principal question for the 
determination inthe case is whether the 
mortgage-deed in suit is binding on the 
defendant Sabha. | have heard the learned 
Oounsel on both sides and I am clearly’ 
of opinion that the view taken by the 
Courts below that the Sabha is not 
bound by the mortgage deed is not correct. 
It is established that Kamia Prasad 
executed the mortgage-deed in suit, The 
terms of the murtgage-deed are before me. 
{have nodoubt in my mind that Babu 
Kamta Prasad executed tue deed on behalf 
of the Sabha and [ entirely agree 
with the tinding of the lower Appellate 
Oourt on this point. ‘The learned Judge 
says : 

Tona perusal of the above I am quite satisfied 
that Babu Kamta Prasad effected to mortgage the 
Boarding House on behalf of the Sabha under the 


authority hè claimed to have obtained from its 
Managing Committee......” 


The learned Judge of the lower Appel- 
late Court, however, held that tne Sabha 
had no power under its Rules and 
Regulations to permit the secretary to 
create a mortgage. On this point, it 
appears to me that the view of the 
learned Judge is quite wrong. The 
learned Judge admits that the Sabha 
under the rules are invested with the 
power to selior mortgage its property. 
He further finds that tue Sabha has the 
power to delegate iis power to the manag- 
ing Committee. He, however, thinks that 
under the rules the Managing Committee 
has no power to delegate 118 authority 
to the secretary. There is no authority 
for the view taken by ihe learned 
Judge of the lower Appellate Court. Lf 
the Sabha has the power to sell the 
property owned by it, it has the power 
to delegate its autnority to the Manag- 
ing Committee. And similarly, the 
Managing Committee has tull power to 
delegate its power to anyone ıt hkes. 
New, we find that in tue case belore 
me, ihe Maguging Committee passed 
a special - resolution at a meeting authorize 
ing and empowering tLe secretary to mort- 
gage the Boarding House as a prior debt 
due irom the Sabha hadto be paid. It 
is uot easy to undeistaud why the Manag" 
ig Commitee was not entitled to delegate 
lls powel to the secretary. It may be 
polled out that the learned Munsif 
ln bis judgment saysthat no resolution 
was passed by the Managing Committee. 
Bat uus View 18 entirely wyong and the 
trial Court went out of ita way to come 
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to this finding.. The plaintiff had produced 
evidence to show that a resolution was 
passed. But none ofthe members af the 
Managing Committee had the courage to 
come forward and state on cath that this 
was nottrue. No evidence was produced 
on behalf ofthe defendant Sabha to 
rebut theevidence of the plaintiff. In 
these circumstances the view taken by the 
Munsif was entirely wrong. It must 
therefore be held that a resolution was 
*passed by the Managing Committee under 
which the secretary was empowered to create 
the mortgage in suit. 


The learned Munsif in his judgment 
refers toa passage in Bagchi’s Law of Uor- 
poration in Britisn India (T. L. Lectures) 
and thinks that it goes against the plaintiff. 
The passage isto be found at p. 120. It 
runs as follows: 

“When property isconveyed by æ corporation 
oracharge is created on corporate property, the 
dispositive acts are tobe done in the corporate 
name. Thus ifa mortgage is executed by the 
corporators in their individual names  altnough 
all may join, and although they all may intend 
to bind the corporation, such a mortgage is 
nota valid legal incumbrance on the corporate 
property.” ; 

It appears to me that there is absolutely 
nothing in tnis passage which might hurt 
the case of the puaintifis., Tne cited 
statement has nothing to do with the case 
before me. All that the statement means 
is that a valid mortgage can be created 
if it isexecuted in the name of the 
corporation and that a mortgage by all the 
Corporators in their Own names does not 
bind the corporation. But, as | have 
already mentioned, no such question arises 
in the present caseon the pleadings of the 
Parties. A corporation, asa general rule 
and apart from the operailon of general 
or special statutes, has the same powers 
and 18 subject to the same liabilities asa 
natural person. Thus as a general rule, 
thougn there is no express power lo par- 
chase land or tosue or be sued, yet the 
corporation may so purchase, or sue or be 
sued as fully as though ail these necessary 
incidents had beeu expressly granted: 
Halsbury's Laws of Haglund, Vol. 9, para. 
801 (Edao. 1). Iftne corporation had the 
power to sell, 1t nad the power to delegute 
its authority to anyone it iked. Furiher 
it 19 to be remembered that there 1s a 
difference between a statutory Corporation 
and acorporation which is not statutory. 
‘The former has such -rights and can do 
Buco acts onlyas are sutuorized direptly 

or indirectly by the statute creating it the 
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latter, speaking generally, can do every- 
thing that an ordinary individual can do 
unless restricted directly or indirectly by 
statute : Halsbury, Vol. 5, para. 801. Then 
again itis said that a corporation created 
by charter has at common law power to 
deal with its property and to incur liabi- 
lities in the same way as an ordinary indi- 
vidual: Halsbury, Vol. 8, para. 805. inthe 
case before us we have to deal with the 
case of a corporation which is non-statutory. 
it will therefore be seen thatits powers 
to deal with its property are the same 
as of an ordinary individual, The above 
passages taken from MHalsbury’s Laws 
of England are complete answer to the 
incorrect Viewtaken by the learned Judge 
of the lower Appellate Court that the 
deed in suit was not valid because in the 
rules of the Sabha there is no mention 
that the Managing Committee is competent 
fo delegate its power to the secretary to 
mortgage the property of the Sabha, If an 
individual can delegate his powers toa 
‘third person to act on his behaif the same 
power existsin a non-statutory body. In 
order to tind out as to whether or not 
the deed in suitis valid, one has to see 
whether the corporation under its con- 
stitution has power tocreate a mortgage. 
Now, itis clear,as held by the lower 
Appellate Court, the corporation (the Sabha) 
has power to make transfer of its property. 
‘This being so, it must be neid that 16 has 
powers, like an ordinary individual, to 
delegate its power to any of its officials in 
accordance with its rules. Jonesin his 
book says : | 

“In general, it may be said, that the jus dis- 
ponendt of a private corporation is at common 
law unlimited, This right may of course be circum- 
scribed by statute or by the charters under which 
corporations are organized..Jones on Mortgages, 
Vol. i, para, 124, Edn, 7.” 

At another place the learned author 
makes the tollowing observations ; 

“The power to mortgage resides primarily in the 
body corporate, or in other words, in the stock- 
holaers, ‘hey may authorize e execution of 
the deed by any agent they may by special vote, or 
general bye-law, constitute for that purpose... .A 
stature qa byelaw of a corporation, providing 
that inthe management of ilg affairs, the directors 
Shall have all powers which the  corporativn itself 
possesses, invests them with powers to burrow 
money, sue bonds, und cunvey in mortgage the 
lanus vf corporutiou as security, If the uirectors 
have power to execute a morigage of Corporate 
property, neither the president nor any other 
ullicer can execute a Murigage without a resolution 
ot the Board of Directors duly assemble@, bus such 
a resolution need not be evidenced by an instru- 
ment under seal of the corporation, nor need it be 
recorded with the deed since it is not a powers 
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of attorney: see 
Para, 127,” 

In the case before me the learned Judge 
of the lower Appellate Court has found 
thatthe corporation had full powers to 
create mortgages under its constitution. 
He has further found that the authority to 
do so has been delegated tothe Managing 
Committee. Wefind that the Managing 
Committee passed a resolution authorizing 
the secretary of the Sabha tocreate the 
mortgage in suit. In my opinion, in these 
circumstances there is not the least doubt 
that the secretary was acting on behalf of 
the Sabha in creating the mortgage. The 
deed is, therefore, binding on the Sabha. 
From the observations made by the Courts 
below in their respective judgments, it 


Jones on Mortgages, Vol. 1, 


appears that both found that the money . 


taken from the plaintiff had been spent 
for the benefit of the Sabha. Toat wasa 
ground in favour of the plaintiff. On this 
subject Jones in his book says; 


“But even if the directors exceed their authority. 


in borrowing money for the corporation and executing 
a mortgage to secure the repayment of it, the 
corporation cannot, after enjoying the benelit of 
the loan and acquiescing in the transaction, 
question their authority : see Jones on Mortgages, 
Vol.1, Pare, 127." 


Forthe reasons given above, I hold that 
the plamtiff was entitled to a decree 
for. the amount due against defendant 
No.1. The plaintiff is also entitled to a 
personal decree against Babu Kamta Prasad, 
defendant No.3, as underthe terms of the 
deed in suit he bound himself personally. 
in his case, however, the decree should be 
conditional. If the plaintiff is unable to 
realize the amount due by the sale of the 
property mortgaged then he will be entitled 
to execute his decree against Babu Kamta 
Prasad. For the reasons given above, 
the appeals are allowed, the decrees of the 
Court below are modified and the plaintifi’s 
suit stands decreed in the following terms. 
The plaintifi's suit for the enforcement 
of his mortgage is decreed against defen- 
dants Nos. 1 and 3. Usual morigage decree 
willbe prepared giving defendants Nos. 1 
and 3 gix months’ time within which to 
pay the amount ae and costs in all the 
Courts. Interest on the loan secured will 
be calculated atthe contract rate till the 
date fixed for payment and after that 
date at Ks. 6 per cent. per annum. ‘lhe 
decree will make it clear that in the first 
instance the decree will be executed 
against defendant No.1. In case of non- 
payment of the amount due to the plaintiff 
the mortgaged property will be sold. If 
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there is any balance left then the plaintiff 
will pe entitled to execute his decree to that 
extent against Babu Kamta Prasad, defen- 
dant No.3. So far as defendant No. 2 is 
concerned, the order of the lower Appellate 
Court remains undisturbed. Babu Kamta 
Prasad will bear his own costs through- 


out. Permission to file Letters Patent 
Appeals is granted. 
s. Appeals allowed, 


PATNA HIGH COURT 
Letters Patent Appeal No. 4 of 1937 
January 20, 1938 
COURTNEY- TEBBELL, O. J.anp Jauze, J, 
RAMKESHWAR SINGH—APPELLANT 
versus 
KESHO PRASAD SINGH AND oragrs— 
RESPONDENTS 

Bihar and Orissa Public Demands Recovery Act 
(IV of 1914), ss. 7, 46, Sch. II, rr. 6, B, 4, 25— 
Validity of servica of notice, whether depends upon 
form of serving peon's return of service—On refusal 
by debtor to accept notice, notice affixed to outer door 
—Finding by certificate officer that notice has been 
served—Service, if valid—Certrficate under s. 7 issued 
against t°20 brothers residing together—Sale pro- 
clamarion , under T. 25 served on one brother only— 
Wither valid service on other brother. under r. 4— 
Civil Procedure Code (Act V of 1908, s. 100—Court 
finding on certain evidence that service of notice under 
3. 7, Bihar and Orissa Public Demands Recovery Act, 
was yalid—W hesther decision on point of law—Findin 
of fact not based on evidence—Validity. : 

The validity of service of notice under s. 7, Bihar 
and Orissa Public Demands Recovery Act, does not 
depend upon the form of the serving peon's return 
of service. If the service has been made in fact, its 
effect will not be invalidated and it will not cease to 
be proper service of notice, only because certain 
details are not incorporated in the return of the peon 
supported by an afidavit or by evidence before the 
certificate officer. 

Hence where the evidence shows that the notice waa 
served onthe debtor, who refused to accept it and 
after such refueal it was affixed to the outer door of 
his house and there is also a finding by the certificate 
officer that notice had been served, it amounts to valid 
service of notice, ` 

Where a certificate is issued under Bihar and 
Orissa Public Demands Recovery Act against two 
brothers residing together anda gale proclamation is 
served on the brothers under r. 25. of the Statutory 
kRules framed under the Act, the service of the sale 
proclamation on one of the brothers would be valid 
service on the other under r. 4 of the Statutory Rules 
and there is no necessity of proving thatthe other 
brother had been informed of the service by the 
brother who was served actually. é 

A tinding bythe Court upon certain evidence that 
the service ot notice under s. 7, Bihar and Orissa 
Public Demands Recovery Act, is valid, is a decision 
on a point of law and not merely a finding of fact, 

A tinding of fact not basedon evidence is not a 
valig finding of fact and cannot be supported, i 

L. P.A., from the decision oteMir, Justice 


Rowland, dated January 8, 1937. 
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Mr, Rajeshwari Prasad, for the Appellant. 

Mr. Sarjoo Prasad, for the Respondents. 

James, J. — Two brothers Rameshwar 
Nath Singh and Ramkeshwar Singh had 
incurred liability for costs in a Collecto- 
rate partition for which a certificate was 
issued under the Public Demands Recovery 
Act. Their property was duly brought to 
sale and objections to the validity of the 
sale were overruled. The two brothers then 
instituted separate suits against the pur- 
chasers of the property alleging that notice 
had not been served under s. 7, Public 
Demands Recovery Act, and alleging also 
fraud on the part of the auction: purchasers. 
The suit of the brother Rameshwar Nath 
was heard first. It was dismissed in the 
trial Court and an appeal to the District 
Judge and a second appeal to the High 
Court both failed. We are coneerned with 
the suit of Ramkeshwar Singh. This man 
alleged that notice under e. 7, Public De- 
mands Recovery Act, had not been served 
and that the proceedings under the Act 
were vitiated by tbe fact that he had been 
kept out of knowledge of them by the 
fraud of his brother Rameshwar Nath in 
collusion with the ultimate auction- purckas- 
ers. The Munsif found that notice had 
been served and that fraud bad not heen 
proved and he dismissed the snit. His deci- 
sion was reversed on appeal by the Sub- 
bordinate Judge. Regarding the notice 
under s. 7, Public Demands Recovery Act, 
the Subordinate Judge found that it had 
not been validly served because the ser- 
vice report of the peon did not contain 
particulars which the Subordinate Judge 
considered were required by the rules made 
under the Public Demands Recovery Act. 
The Subordinate Judge found that collu- 
sion between Rameshwar Nath and the 
auction-purchasers had not been proved 
and that it had not been proved that Ra- 
meshwar Nath profited in any way by the 
proceedings in the certificate case; but the 
service of the sale proclamation under 8. 25 
of the Statutory Rules had been accepted 
by Rameshwar Nath on behalf of both the 
certificate * debtors, and the Subordinate 
Judge held that Rameshwar Nath had com» 
mitted fraud by omitting to inform his 
brother Ramkeshwar Singh of the service 
of the sale proclamation. The decision of 
the Subordinate Judge was set aside on 
second appeal in the High Oourt. The learn- 
ed Judge of this Court held that as Ram- 
keshwar Singh was a defendant in Ramesh- 
, war's svit, the findings of factin that suit 
amounted te res judicata binding on Ram- 
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the Subordinate Judge to find that notice 
under s. 7 of the Act had not been served. 
The learned Judge also pointed out that 
the plaintiff Ramkeshwar had failed to 
substantiate every allegation of fraud which 
he bad made and he held that the residuum 
which remained, the mere failure to inform 
Ramkeshwar Singh of the service of the 
sale proclamation, was not sufficient to 
support a finding that the sale had been 
vitiated by fraud. 

Mr. Dajah Prasad on behalf of the 
plaintiff-appellant argues that the findings 
in the earlier decision cannot properly be 
treated as res judicata so far as Ramkesh- 
war isconcerned, because although their 
interests were hostile cn the face of it in 
the earlier proceedings, Ramkeshwar had 
no real interest either by opposing or 
supporting Rameshwar's claim to his own 
share. He argues that the findings of the 
learned Subordinate Judge that notice 
urder s. 7, had not been served and that 
Rameshwar committed fraud in connection 
with the notice of sale proclamation are 
findings of fact which are binding on the 
High Court in second appeal. 

For the notice under s. 7, the Jearned 
Judge of this Court has pointed out that on 
the same evidence as was tendered in this 
case a Division Bench of this Court has 
found that the service was valid ; and this 
must be regarded as a decision on a point 
oflaw and not merely asa finding of fact. 
The learned Subordinate Judge, however, in 
the present case, though he may be dealing 
with practically the same evidence has not 
arrived at a finding of fact precisely simi- 
Jar to thatof the District Judge in the 
earlier case. The evidence in the present 
case was as in the former case that the 
notice was tendered tothe plaintiff Ram- 
keshwar who refused to accept it, where- 
upon it was affixed to his outer door. The 
Jearned Subordinate Judge has remarked 
that r.6 of the Statutory Rules requires 
that in such circumstances the peon shal] 
report the facts in detail in his service 
return ; ‘and r. $, requires that the peon 
shall either swear an affidavit or be exa- 
mined by the certificate officer. He pints 
out that there is nothing in the service re- 
turn describing the circumstances in which 
the service was. made ; and he also points 
out that there is nothing to indicate whether 
the serving peon used due and reasonable 
diligence to search for the certificate deb- 
tor, though it is difficult to understand 
why the search should be described when 
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the evidence indicates that the debtors 
were found. The learned Subordinate Judge 
finds that the report of the peon itself indi- 
cates that there was no proper service 
according to law, apparently imagining that 
if a proper service of notice has been 
made, the effect of it will be invalidated 
and it will cease to be proper service of 
notice, unless certain details are incorporat- 
edin the return of the peon supported by 
an affidavit or by evidence before the 
certificate officer. The peon is dead ; and 
there is nothing on the record to indicate 
whether he was examined or not by the 
certificate officer ; but tke certificate officer 
did find that notice had been served and 
the learned Subordinate Judge was. in 
error in supposing that the validity of the 
service depended in any way upon the form 
of the peon’s return of service. 

For the finding of fraud in connection 
with the service of sale preclamation, it is 
equally impossible to accept as a valid 
finding of fact the finding of the learned 
Subordinate Judge, because the finding is 
not based on evidence. There is evidence 
that the sale proclamation was served on 
Rameshwar Nath which would be a valid 
service on Ramkeshwar under r. 4 of the 
Statutory Rules ; but the learned Subordi- 
nate Judge appeared to imagine that in 
order to show that this was a valid service, 
the defendant must prove that Ramkesh- 
war had been informed of the service of 
sale prcclamation by his brother. 
derstand thatthere is no evidence to the 
effect that Rameshwar did not inform Ram- 
keshwar, The finding of the learned Subor- 
dinate Judge does not purport to be based 
on any such evidence. It is based on the 
absence of evidence on the side of the de- 
fendant. The defendant could not be ex- 
pected to produce evidence in support of 
service of sale proclamation, which on the 
face of it wasa perfectly valid service, to 
rebut a suggestion unsupported by evidence 
that there Yas scme fraud in connection 
with the service ; and this finding that the 
plaintiff proved fraud in connection with 
the service of sale proclamation is also a 
finding which cafinot be supported, because 
it isnot based on evidence. This appeal 
must accordingly fail and I would dismiss 
it with costs. 

Courtney-Terrell, C. J.—I agree. 

8 a‘ i Appeal dismissed, 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 478 of 1935 
August 16, 1938 

Strong, C. J, OLARKE, J. : 
GAKAMLAL—Dzgenpant No. 2— 
APPELLANT 
versus 
TULARAM—PLsintire—ResPon DENT 

Hindu Law—Guardian and minor—Guardian aa 
manager can bind minor's estate—Guardian not 
manager —He cannot bind estate and minor ìs nog 
liable for debts contracted by guardian, 

A guardian as manager can, In a proper Case, 
bind, charge, incumber and/or alienate the estate. 
But the estate cannot be reached simply because 
it is as manager that he binds the estate, 
If the estate is to be bound, there must be some- 
thing which causes the estate fo be bound, Gene- 
rally there must be some document binding the 
estate though sometimes the estate may be reached 
because it has been enriched as a consequence of 
the transaction in question. But the minor is not 
liable for débis contracted by the guardian on his 
behalf, if the guardian is not the manager of the 
estate and does not purport to bind the estate by his 
acts. [p. 743, col. 2] 

[Case-law discussed.] 

S. C. A. from the appellate decree of the 
Court of the District Judge, Chhindwara, 
dated July 2, 1935, in Civil Appeal No, 13-B 
of 1935 modifying the decree of the Oourt 
of the Subordinate Judge, First Class, 
Balaghat, dated January 31, 1935, in Oivil 
Suit No. 69 of 1933. 


Mr. M. R. Bobde, for the Appellant. 

Mr. Abdul Razak Khan, for the Respond- 
ent. 

Judgment.—This appeal, in which the 
second defendant is the appellant, raises 
the question whether an infant can be 
made liable in contract by his mother and 
guardian. The case raises the opposing 
views which. have been expressed on this 
point by various Courts in India inan un- 
usually clear way because the alleged lia- 
bility is created by a bond which the. guar- 
dian executed purporting to act on behalf 
of-her minor sons, defendants Nos. 1 and 
2. The bond was given to raise money 
to pay cff debts incurred by the father 
of the sons and which debts were due to 
the payee under the bond. The plaintiff's 
case was that both the scns at the time 
were minors but the lower Appellate Oourt 
has found as a fact (by which finding this 
Qourt in second appeal is admittedly 
bcund) that at the time the bond was exe- 
cuted, the Ist defendant was a major. Being 
a major Le was at that date the managing 
co-parcener and his mother, it is said, had no 
power to bind the estate and in any case, 
had no power to contract on behalf of her 
minor son. In the result if the: judgment 
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of the lower Appellate Court is upheld the 
4 eT Bon 18 not liable for anything for 
4 mother could not contract on his behalf 
A being a major and she not appearing 
o be his agent but purporting to act as 
guardian which she could not be. On the 
aera hand the lower Appellate Court has 
r the younger son liable forthe whole 

cause his mother and guardian can bind 

im contractually and the contractual lia- 
; lity is several as well as joint and is for 
in ee amount of the bond and not for 

In our opinion there is nothing ambigu- 
ous about the decision of the Board in 
Waghela Raisanji v. Shekh Masludin (1). 
That case does not tnrn upon any differ- 
ence between a contractual liability arising 
from a covenant in a conveyance and any 
other contractual liability. Their Lordships 
say that there is not in Indian Law any 
rule which gives a guardian and manager 
greater power to bind the infant ward by 
a personal covenant than exists in English 
Law. That proposition was admitted by a 
very accomplished lawyer—Mr. Mayne— 
who had a long experience not only before 
their Lordships’ Board but in Madras and 
was the author of one of the most highly 
regarded works on Hindu Law. Their 
Lordships accepted it. They add : 

Their Lordships...concaive that it would be a 
very Improper thing to allow the guardian to 
make covenants in the name of his ward, so as 
to impose a personal liability upon the ward... ~” 

It isindeed difficult tosee how a guar- 
dian can make contractually bound a minor 
who cannot, by his contract, bind himself 
though clearly a manager can bind the 
minors estate not qua agent or guardian 
of the minor but as manager of the minor's 
estate. 

f It is true that a minor can be made liable 
In certain cases which fall within s. 68 of 
the Contract Act. But this liability is a 
statutory liability springing out of the fact 
that the person claiming has supplied the 
minor with necessaries suited to his con- 
dition in life. As Pollock, A. J. C., observ- 
ed in Shriniwasrao v. Baba Ram (2), if 
money is Supplied and expended on neces- 

saries, it can be recovered back whether a 
bond 18 given or not. Thus it does not 
matter, in such a case,, whether the guardian 
or minor or neither executes the bond. The 
liability springs from the advance and the 
use not from the hond. Difficult questions 

(1) 11 B 551 atp. 561;14 IA 89; 11 Ind. Jur. 313; 
5 Sar. 16 (P O)., È 
e (2) AI R 1933 Nag. 285; 145 Ind. Cas. 350; 16 N L 


_ J586 R N43). 
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can arise as to what cases fall within s. 68. 

In Nilkanth v, Chandrabhan (3), moneys 
borrowed to satisfy a decree passed against 
the minor in respect of his liability . under 
the pious obligation rule to pay his father's 
debts were held not to be necessaries. In 
Lalchand v. Narhar (4), on the other hand 
it was held, following the majority view 
expressed in Ramajogayya v. Jaganna- 
dhan (5), that a minor's estate was liable 
in respect of the contractual liability 
springing outof a simple money bond 
executed by the guardian to pay off the 
father’s debts. This view was not concur- 
red in by Pollock, A. J. O., in the case 
abovesmentioned who founded the liability, 
if any, upon s. 68. See also Tukaram 
Manaji Dhangar v. Ramchandra Hari 
Peshkar (6). 

If the estate is to be bound, there must 
be something which causes the estate to be 
bound, generally there must be some docu- 
ment binding the estate though sometimes 
the estate may be reached because it has 
been enriched as a consequence of the 
transaction in question. See as to thie 
Jhitibai v. Tejmal (7) and Nandan Prasad 
v. Ajudhia Prasad (8). In Jhitibai v. 
Tejmal (7), followiug the Single Judge 
decision in Rampartab Samrathrai vV., 
Foolibai and Goolibait (9) and the Full 
Bench case in Sakrabhat Nathubhai v., 
Maganlal Mulchand (10), (see also Raghu- 
nathji Tarachand v. The Bank of Bombay 
(11), the liability of an ancestral business, 
the ownership of which was, by survivor- 
ship, ina minor and the management in 
his guardian was put as a special case, 
the obligation being imposedon the family 
estate because, in such a case the manager, 
the guardian, is deemed, as such, em- 
powered to bind the estate. l 

On the other hand in Bhawal Sahu v. 
Baijnath Pertab Narain Singh (12), the 
broad proposition enunciated by the Privy 
Council was made subject to a modification. 
The guardian may bind the’minor perso- 
nally to pay if the promise to pay is made 


(3) 18 NeL R 119; 64 Ind. Oas. 851; A I R 1922 Nag 
47. 
(4) 21 N L R 54; 89 Ind. Oas. 898; A IR 1926 Nag. 
31 


(5) 42 M 185; 49 Ind. Oas. 872; RA IR 1919 Mad. 
641; 36 M L J 29; 25M L T 23; 9 LW 929, 

(6) 2 N LR 25. 

(7) 13 NL R 109; 41 Ind. Cas, 35; Aa I R 1918 Nag. 
1 3 


1. ; 
(8) 32 A 325; 5 Ind, Cas. 413; 7 A LJ 286 (F B). 
(9) 20 B 767. 

(10) 26 B 206; 3 Bom. L R 739 (F B). 
(11) 34 B72; 2 Ind. Cas. 173; 11 Bom, L R 255, 
(12) 35 0320; 120 WN 256. 
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‘merely to keep alive a debt for which the 
ward’s property was liable.” 

There is a considerable number of Madras 
cases to the same effect. The most recent 
one is to be found in Muthuswami v. Anna- 
malai (13), a Single Judge decision which 
contains a reference to most of the cases. 
The matter so far as Madras is concerned, 
can be expressed (on this point) in the 
words of Curgenven, J., in Zamindar of 
Polavaram v. Maharaja of Pittapuram (14), 
quoted by Ramesam, J. in Satyanarayana 
v. Mallayya (15) and by Venkataramana 
Rao, J. in Muthuswami v. Annamalai (13), 
when speaking of the minor's liability under 
the personal law (7. e. Hindu Law) (see also 
Ramajogayya V. Jagannadhan (5): 

“Tts effect is that any liability to which the minor 
would be subject under the Hindu Law is not the 


less a liability because it was incurred by his guar- 
dian on-his behalf.” 


As we understand this proposition it 
means that if the minor's estate could be 
reached had the guardian done nothing, 
it can still be reached though the guardian 
has purported to act and by his act has, 
for example, turned a debt by a father into 
a debt by the son. We incline to the view 
that this proposition must be subject to 
several restrictions. In the first place it 
is not immaterial to consider what action 
is being brought. Is itan action based 
on the pious obligation rule (to which a 
variety of defences are open) or is it an 
action on a bond givenon behalf not ofa 
father but a son, not of a major but a 
minor? If the former, certain considera- 
tions arise; if the latter, other and different 
ingredients must be present if the action 
is to be we!l founded. In both cases the 
liability, if any, fastens on the estate not 
the minor. In the first case it so fastens 
because the father has incurred a liability 
for which the estate even when in his 
‘son's hands is, subject to certain exceptions, 
liable. In tke second case it so fastens 
because, and if, the person giving the bond 
is liable to, and does, in fact, bind the 
estate. It appears to be reasonably plain 
that a person may be a guardian of a 
minor without being manager of the estate. 
The present is a ease in point, But if a 
manager (the elder brother in this case) 
holds out a younger brother's guardian ss 
- (13) A IR 1937 Mad 1; 169 Ind. Cas. 261; (1936) 
M WN 919; 44 L W775; 9 RM 727. 

(14) 54 M 163 at p. 183; 135 Ind. Cas,17;A IR 


“1931 Mad 140; 60 M L J5; 33L W95;Ind. Rul. 
(1932) Mad. 49. 


(15) 58 M 735; 155 Ind. Oas. 581; AI R 1935{Mad. 


447; 68 ML J 540; (1935) M W N 349; 41 LL W 514; 
7 RM 591(F B). 
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the manager, doubtless then the estate 
copld be reached by the law of estoppel. 
But the liability would then be on the 
estate because (as in the Hindu trading 
family cases above cited) a person acting 
as, or held out as, the manager had, as 
such, and within his powers as such, bound 
the estate. If he has not bound the estate, 
the estate is not bound. The estate cannot, 
we think, be reached simply because the 
guardian purports to hind the minor. ft 
isas manager that he binds the estate and 
this, we think, is implicit in Seth Ghasiram 
v. Binia (16). We accordingly are unable 
to accept the proposition in the broad 
terms used (relying on authority derived ` 
from Bengal, viz. Bhawal Sahu v. Baijnath 


‘Pertab Narain Singh (12) and Madras) by. 


Trevelyan in his ‘Law Relating to Minors” 
(6th edition’, p. 169. Cases such as Kundan 
Laiy. Beni Pershad (17), (insumbrance) and 
Tulsidas Vaghela v. Raisingji (18), (aliena- 
tion) do not help. Itis not disputed that 
a guardian as manager can, in a proper 
ease, bind, charge, incumber and/or alienate 
the estate. The difficulty here is that the 
guardian was not the manager, or even 
if one waives all rules of pleading and re- 
gards the guardian as held out as manager 
and capable of binding the estate as such, 
she did not purport to bind the estate. 
Her act amounted to the entering into a 
contract whereby money was lent.. For that 
contract her minor son is not liable. This 
case has not been fought as one where the 
estate in the hands of the son is sought to be 
made liable under the pious obligaticn rule. 
Jtisa simple suit on a bond. (See para. 8 
ofthe plaint) The money advanced is 
not stated to have been utilized to pay a 
father's debt but to have been used to 
re pay a loan (to whom, as distinct from by 
whom, made is not stated) advanced for 
the marriage of the minor and the manage- 
mentof the estate. In our opinion, the 
appeal succeeds and the suit must be dis- 
missed against defendant No. 2, As the 
case is a hard one, we fix the costs at Rs. 5. 
D. Appeal allowed. 


08) IN LR 66. 

(17) 13 L 399; 137 Ind. Oas. 115; A I R 1932 Lah, 
293: 32 P L R 861; Ind. Rul. (1932) Lah. 296. 

(18) 57 B 40; 141 Ind. Oas. 17; A I R 1933 Bom. 
15; 354 Bom. LR 1483; Ind. Rul. (1933)Bom. 53 
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OUDH CHIEF COURT 
Full Bench e 
Oriminal Miscellaneous Application No. 70 
of 1938 


February 20, 1939 
Tomas, O. J., Zra-uL Hasan AND 
Yorks. JJ. 
MOHAMMAD YUSUF—Apptioant 
versus 

IMTIAZ AHMAD KHAN— Opposite Party 

Contempt of Courts Act (XII of 1926), s. 2—Chief 
Court has jurisdiction in respect of contempt of 
Courts subordinate to it—Chief Court has position 
akin to that of Court of King's Bench—It has in- 
herent power to protect Subordinate Courts and 
prevent interference with course of justice—Such 
power isnot negatived bys. 2—Act merely defines 
and limits such powers—Interpretationof Statutes— 
Heading and preamble — Jurisdiction — Inherent 
powers of Court can be taken away by legislation— 
Criminal trial—_Hvidence—Witness making statement 
tn examination-in-chief after giving evidence in sup- 
portof charges against accused—He stating that 
certain persons told him that accused told that he had 
instituted false case against witness so that he might 
withdraw from case and that some other persons also 
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told him thataccused also told them that he would’ 


institute hundreds of cases against witness and would 
see him in jail— Held, that evidence should have been 
disallowed. 

Both theheading and the preamble of the Act are 
to be taken into consideration in interpreting the 
clauses of the Act, but they arenot the operative 
portion of the Act. [p. 750, col. 2.] 


The Contempt of Courts Act is an Act which creates 
no fresh powers at all, but merely recognises the fact 
that such powers already do exist but seeks to define 
and limit them. In the first place sub-cl.(1) of s. 2, 
Contempt of Courts Act, does not define the powers of 
the High Courtsin respect of contempts of themselves 
at all, butmerely speaks vaguely of the jurisdiction, 
powers and authority which the High Courts already 
have and exercise in respect of such contempts. In 
the second place sub-s. (2), which relates to Ohief 
Court, contains a patent inconsistency. The Con- 

‘tempt of Courts Act cannot be held to negative 

the existence of an inherent jurisdiction in the 
Ohief Ocurt to deal -with contempts of Subordi- 
nate Courts. The Contempt of Oourts Act far from 
being an exhaustive enactment, indeed contains 
provisions consistent with the view that it does not 
negative the powers and authority of the Obief Court 
to deal with contempts of inferior Courts, and cannot, 
therefore, be said that ib would be contrary to the 
canons of construction for summary powers to be 
exercised in the name of inherent powers in dis- 
regard of the machinery contemplated by the 
Act. |p. 750, col. 1; p. 752, col. 2.] 

The Chief Oourt is by virtue of ss. 8 and 9 of the 
Oudh Courts Act, and ss. 219 and 220 of the Govern- 
ment of India Act, 1935, the High Oourt of Oudh and 
the one and only Court of record, and by virtue of 
its position it is a superior Courtof record with a 
position akin to that of the Court of King’s Bench. 
It is therefore to be conceived from its being the one 
and only superior Court of record and from its 
enacte: power of superintendence over all inferior 
Courts whether criminal or civil, to have an inherent 
power and authority to protect its Subordinate Courts 
and to prevent interference with the course of*justice 
inany way which may ke necessary. Its powers in 
that respectare defined and limited by the Contempt 
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of Courts Act of 1926. That Act is silent as to the 
power ofthe Ohief Court to deal with contempts of 
Oourts subordinate to it but such a power cannot be 
negatived by silence and is to be inferred from the 
wording of sub-el. (2) ofs. 2 in which the words 
“subject to the provisions of sub-s. (3)" would other- 
wise be meaningless, and in fact contradictory. It is 
in the highest degree necessary that the Ohief Court 
should have such authority, and should, in proper 
circumstances, not hestitate to exercise it. The Chief 
Court has therefore jurisdiction in respect of contempt 
of Courts subordinate tc it. [p 752, col. 2; p. 753, 
col. 1. 

ra discussed.] 

An inherent power of a Oourt can certainly be 
curtailed oreven taken away by legislation enacted 
by an authority competent to enact it. 

A statement made by a witness in examination-in- 
chief after the witness had given evidence in support 
uf the charge of cheating and misappropriation 
against the accused was as foll.ws: Certain person 
“told me that the accused had told them he had filed 
a false case against me so that I may either withdraw 
from this case or I might have the matter compromised, 
The accused spoke similarly to certain other persons, 
The false case referred to is the case brought by one 
under s. 497, Penal Code, against me and which was 
dismissed. The accused also said to those people that 
he would have hundreds of cases instituted against 
me and would see me in jail”: 

Held, (inorder of reference) that the statement 
could have no other object than to prejudice the 
Court against the acoused by showing that he had 
been attempting to force the withdrawal or com- 
promise of the case. It was evidence which the wit- 
ness should not have been asked to give and which 
the Court should have disallowed. [p 746, col. 2] 

Cr Misc. App. under. Act XII of 1926 
and 561-‘A, Oriminal Procedure Code in a 
case pending in the Oourt of the Oity 


Magistrate, Lucknow. 


Order of Reference to a Full Bench 

Zia- ul Hasan and Yorke, JJ.—(Septem- 
ber 5, 1938.,—'This is au application under 
s. 2of the Contempt of Courts Act (XII of 
1926). 

On October 25, 1935, one Haji Mohammad 
Ismail Khan filed a complaint under s9. 420 
and 406, ladian Penal Code, against Imtiaz 
Ahmad Khan, opposite party of the present 
application, Mushtaq Ahmad Khan and 
Sheo Narain Bajpai. One Nur Mohammad 
was examined as a prosecution witness 
on August 16, 1947. The gubsequent his- 
tory of the case is that on September 29, 
1937 acharge-sheet was framed against 
Imtiaz Ahmad Khan alone, the other two 
accused being discharged. An application. 
in revisioncame before this Court in 
respect of this order of discharge and on 
August 29, 193s, the order of discharge in 
the case of Mushtaq Ahmad was set aside, 
On February 7, 1938, while the case 
against him was held up by the 4pplications 
against the discharge of his co-accused, 
Imtiaz Ahmad Khan filed a complaint 
against Nur Mohammad under s, 500, 
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Indian Penal Code, in respect ot certain 
statements made by Nur Mohammad in 
his statement in examination-in-chief on 
August 16,1937. In consequence the pre- 
sent application has been filed by one 
Mohammad Ynsuf, wife’s brother of the 
original complainant, who was allowed to 
carry cn the casa after the death of the 
Haji. In tbis application itis contended 
that the complaint made by Imtiaz Ahmad 
Khan undere. £00, Indian Penal Code, while 
the case under ss.420 and 406. Indian 
Penal Ccde was still pending, was made 
with the object of putting pressure on 
Nur Mohammad and the other witnesses 
for the presecution in that case and there- 
fore constitutes an interference with the 
administration of justice and amounts to 
contempt of Court within the meaning of 
the Contempt of Courts Act, It is there- 
fore prayed that Imtiaz Ahmad besum- 
moned and dealt with according to law, 
and that the proceedings in the case under. 
s. 500, Indian Penal Code, be ordered to be 
consigned to the record room by quashing 
the complaint. 

Learned Counsel has urged before us 
with some vehemence that the whole object 
ofthis complaint was to overawe Nur 
Mohammad and the other prosecution 
witnesses and must be construed therefore 
as an interference with the Courts of 
justice. 

Learned Counsel for the opposite party 
has put forward 
client was compelled by the behaviour 
of Nur Mohammad not only in Oourt in 
August 1337 but outside Court subsequent 
to that date totake actionin the matter. 
Wehave looked into the statement of 
Nur Mohammad and the circumstances 
in which it was made. It was a statement 
made in examination-in-chief after the 
witness had given evidence in support 
of the charge of cheating and misappro- 
priation, and. we are clearly of opinion 
that it was evidence which the wiiness 
should not have been asked to give and 
which the Court should have disallowed. 
We are given tounderstand that a protest 
was made at the" time but the Court 
allowed the evidence to be given. It 
appears to ns that the evidence was clearly 
intended to prejudice the Court against 
the opposite party, and the only suggestion 
put fcrward is thit it was evidence given 
to indicate the circumstances in which the 
accused of that case were able to commit 
the offences alleged against them. In the 
paragraph in which the statements which 
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are the snbject of the complaint under s. 500 
occuf, Nur Mohammad stated as follows : 

“Mohammad Yunus Khan, Asad Ali Khan Peshkar 
and Fazal Rab told me that the accused Imtiaz 
Ahmad had told them hehad filed a false case against 
meso that I may either withdraw from the 
pairwi of this case or I might have the matter 
compromised. The accused spoke similarly to 
Mirza Abid Husain, Ali Mirza, Fazal Ahmad Khan 
and others whose names I do not recollect at present. 
The false case referred to is the case brought by 
Rahim Khan under s. 497, Indian Penal Code, . 
against me and which was dismissed. The accused 
also said to those people named above that he 
would have hundreds of cases instituted against me 
and would see me in jail”. 

This statement could have no other 
object than to prejudice the Court against 
Imtiaz Ahmad by showing that he had 
been attempting to force the withdrawal or 
compromise of the case. It was after this 
statement that the witness Nur Mohammad 
went on to make the statements which 
formed the subject of the complaint 


under s. 500, Indian Penal Ocde. He 
said : 
“Haji Saheb was always afraid of Imtiaz Ali 


Khan because he (I. A.K.)twice committed erimi- 
nal breach of trust with regard to Municipal 
money ia his possession. The money was paid by 
Haji Saheb, and so no proceedings were taken 
agsinsthim bythe Municipal Board. Imtiaz Ali 
Khan was once caught for stealing watermelon and 
was being taken tothe Thana when Haji Saheb got 
him released.” 


Learned QGounsel for Imtiaz Ahmad 
Khan alleges, and has read out the com- 
plaint in the cass under s. 500, Indian 
Penal Code, with the object of showing 
that the charge in respect of the statement 
in evidence was only one of the charges 
complaint. He says that 
his client was forced into Court because 
Nur Mohammad was going about bringing 
him into disrepute with the public and 
with his own superior officers. He contends 
that the present application made by 
Mohammad Yusuf on behalf of Nur Moham- 
mad is not a genuine one, but only intend» 
ed to deprive Imtiaz Abmad Khan of the 
right to: defend himself. As regards his 
client’s bona fides he points out that all the 
witnesses forthe prosecution in the case 
under ss. 420 and 406 have given their 
evidence and his client has not filed any 
complaint against any of them except 
Nur Mohammad. There can be no ques» 
tion, he says, of any attempt to put pres. 
sure on the prosecution witnesses at this 
stage of their evidence, and indeed we feel 
that there is some force in this contention. 
The only idea that can be syggested is 
that the threat of prosecution, might lead e 
the witnesses to say something favourable 
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to Imtiaz Ahmad Khan in their cross- 
examination. There is not very much 
likelihood of this in view of the fact that 
it would expose the witnesses themselves 
todanger of prosecution for prejury in 
case they should go back on the statements 
made by them in examination-in-chief. 
Learned Counsel for Imtiaz Ahmad 
Khan has also suggested that there is 
some room for doubt about tre power of 
“this Couri to take action under s. 2 of 
the Contempt ofOonrts Act in view of the 
wording of sub cl. (2) of that section which 
does not give to a Chief Court the power 
to take action in respect of contempts 
- o'her than contempt of itself. We were 
inclined to taken the view that as a result 
of the provisions of ss. 219 and 220 of the 
Government of India Act, 1935, this Court 
had the same powers in regard to contempt 
ofinferior Courts which the High Courts 
have always exercised. Section 219, para. 
(1) provides that for the purposes of this 
Act, the Chief Court in Oudh shall he 
deemed to be a High Court. Section 220 
cl. (1) provides that every High Court 
shall be “a Court of record’. There is 
some support for the view that itis in the 
capacity of esubericr Courts of record 
that the High Courts have claimed to 
exercise jurisdiction to deal with cases of 
contempt of Court both of themselves and 
of inferior Courts. We are, however, very 
doubtful if this view can be sustained. 
The subject bas been discussed at con- 
siderable length in Emperor v. Bal Krishna 
Govind Kulkarni (I. L. R. 46 Bom. 592 at 
p. 606 (1) following and Legal Ramembran- 
cer V. Matilal Ghose and others (I. L. R. 41 
Oal. 173 at p. 202 (2) following), and put 
shortly the conclusion seems to be that 
superior Courts of record have as such 
the power to deal summarily with con- 
tempts of themselves but the power to deal 
with cases of contempt of inferior Courts 
is one whichin England rests with the 
Court of King’s Bench as the guardian and 
protector of public justice throughout 
the kingdom, and has been, so to speak, 
inherited «therefrom by High Courts of 
Judicature established by letters patent 
in this country. A reference to Halsbury's 
Law of England, second  edition,. lends 
support tothis view. In Vol. 7, part.J, 
p. 2 para. 2, it is stated that : 
“The superior Courts have an inherent jurisdiction 
to punish criminal contempt by the summary 
(1) 46 B 592 at p 606; 65 Ind. Cas. 753;24 Bom. LR 
16; 23 Or. L J 177; A I R 1922 Bom. 52. . 
e _ (2)41 0174 at p 202: 20 Ind. Cas, 81; 14 Or. L J 321; 
WOW N 1253; 180 L J 452, 
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process of attachment or committal in cases 
where indictment or information is not caleulated to 
serve the ends of justice’, | 

In para. 36 at p 23, it is stated : 

“The King's Bench Division has a general super- 
intendence over all crimes whatsoever, and watches 
overthe proceedings of inferior Courts, not only 
to prevent them from exceeding their jurisdiction 
or otherwise acting contrary to law, but also to 
prevent persons from interfering with the course 
of justice in such Courts. , 

The King's Bench Division will punish as con- 
tempt disobedience to a Orown Office sub pæna to 
attend and give evidence at quarter sessions, but 
not disobedience to a subpoena issued by quarter 
sessions. 

The Court will also punish as contempt acts 
amounting to an interference with the course of 
justice in eonnection with an inquiry into a 
criminal offence pending before Magistrates, even 
though itis uncertain whether the accused will, 
if committed, be sentfortrial tothe assizes or to 
quarter sessions,” : 

In Vol. 8, part I, there is some explana- 
tion of what is meant by “Qourts of 
record”, in para. 1169 which forms part of 
sub-s. 2 relating to “classification.” The 
passage runs : 

“Another manner of division is into Courts of 
record and Courts not of record Whether a Court 
is a Court of record or not depends on whether 
it has power to fine and imprison, whether for 
contempt of itself or for other substantive offences. 
Courts of record aresuch as have been expressly 
made so by statute or by implication of a statute, 
thatis by having statutory power to fine and 
imprison, and Oourts of record at common law ... 
All Courts of record, with the exception of the 
Courts of the counties palatine, are Courts of the 
King ...... The proceedings of a Court of record 
preserved inits archives are called records, and 
are conclusive evidence of that which is recorded 
therein.” . , 

It may be noted in passing that there is 
a great distinction between superior Courts 
of record and inferior Courts of record such 
as Borough and Local Courts of record 
Cescribed in part. XVI of the same volume. 

From the above remarks it would appear 
that prime facie this Court doesnot, by 
virtue of being a Court of record, 
possess the power to deal with contempis 
of Courts other than itself, and that is, 
as we have already indicated, the very 
inference whichis to be drawn from the 
wording of sub cl. 2 of s. 2 of the Contempt 
of Couris Act. 

There is another reason for thinking 
that the Government of India Act does not 
put Obief Courtsin any different position 
from that which they held under the Con- 
tempt of Courts Act of 1926 in the fact 
that the Contempt of Courts Act is not 
one of those which have been” included 
in the Government of India Act (Adapta- 
tion of Indian Laws) Order, 1937, made by 
the King in Council under 5, 293 of the 
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Government of India Act, 1935. Had it 
been intended bv ss. 219 and 220 of the 
Government of India Act to put Ohief 
Courts in the same category as High 
Courts in regard to contempt of Courta by 
making them Courts of record, the Con- 
tempt of Courts Act would presumbly 
have been one of those which would 
have found place among the Acts re- 
quiring adaptation along withthe adap- 
tations made therein, immediately after 
the Indian Naturalization Act, (Act VIL of 
1928) and before the Indian Trade Unions 
Act (Act XVI of 1926). 

In our opinion then itis prima facie 
doubtful whether this Court really has 
the power to deal with cases of contempt 
of inferior Oourts. This is, however, a 
point of very considerable general im- 
portance and not one on which we would 
like to express a confident opinion without 
the matter being put before a Full 
Bench of this Court and decided after a 
full argument and full consideration of all 
aspects of the matter. We would accordingly 
unders. 14 (I) of the Oudh Courts Act 
refer for the decision of the Full Bench 
the question whether this Court has juris- 
` diction in respect of contempt of Courts 
subordinate to it. 

Messrs. R. F. Bahadurji and S.C. Dass, 
for the Applicant. 

Messrs. G. G. Chatterji and N. U. Beg, 
for the Opposite Party. 

Mr. H. S. Gupta. R. B.. Amicus Curie. 

Opinion of the Full Bench 

Yorke, J.—(January 31, 1939).—The 
question, which has heen referred to this 
Full Bench for decision, is whether this 
Court has jurisdiction in respect of contempt 
of Courts subordinate to it. This point 
was argued before the referring Bench 
but not very fully argued, in fact not as 
fully argued as would appear from the 
order of the Bench by which the refer- 
ence was made. We have now had the 
advantage of hearing a full argument on 
this question both from the learned Counsel 
representing the parties and also from the 
learned Government Advocate. x 

On behalf of fhe applicant Mohammad 
Yusuf, who has moved this Court for the 
summoning of the opposite party to arswer 
a charge of contempt of Court, it has been 
contended that despite the apparent 
difficulty, arising from the Oontempt of 
Courts Act (Act XII of 1926), this Court has 
got the power to deal with contempts of 
the Courts Subordinate to it. Learned 
Counsel has referred to the discussions on 


MOHAMMAD YUSUF V. IMTIAZ AHMAD KHAN (OUDH) 


18010 


this question in the well-known English 
cases of Rex v. Parke, (190312 K. B. D. 
432 (3), Rex v. Davies, (1906) 1 K.B. D., 
32 ‘4. and Rex v. Editor of the “Daily 
Mail”, (1921) 2 K. B. D.. 733 (5) whereby the 
Court of King’s Bench has been established 
to have the power of punishing summarily 
eontempts of Subordinate Courta in 
England. He has further referred to the 
Indian decisions in In re Venkat Raw’'s 
case, 12 (Madras) Criminal Law Journal, 
525 (6) a Madras case of 1911; Motilal 
Ghose’s case of 19141. L R. 43 Oal, 173 
(2), Emperor v. Balkrishna. Govind 
Kulkarni, (I. L R. 46 Bom., 592) (1) in the 
vear 1922, and the two Allahabad cases of 
In re Abdul Hasan Jauhar (1. L. R. 48 
AIL, 711) (7) a case of 1926, and Mahant 
Shantanand Gir v. Mahant Basudevanand 
Gir (I. L.-R, 52 All 619) (8) whichis a Full 
Bench case of 1930. These cases and the 
Lahore case in 1936 of Harkishen Lal v. 
Crown reported in I. L,R. 18 Lahore, 69 
(9) anda Nagpur case reported in A. L R. 
1935 Nagpur, 46 (Hirabai v. Mangal Chand 
and others) (10) cover practically the whole 
historical field of decisions on this matter. 
In the earliest case of 1911 the Madras 
High Court held that it had the power to 
deal with contempts of Subordinate Courts, 
In the Calcutta case a Bench of three 
Judges. after a very full discussion of the 
state of the Jaw at that time, negatived | 
the existence of such a power or jurisdic- 
tion. They held that such a power could 
not be derived from the historical origin 
of the Court, and that there was no such 
inherent power. In I. L. R. 46 Bombay 
[Emperor v. Balkrishna Govind Kulkarni, 
(1)] the learned Ohief Justice Sir Norman 
Macleod took an opposite view while the 
other member of the Bench Shah, J. 
adopted the same lin» of reasoning as had 
been adopted in the Calcutta case. The 
opinion of the Chief Justice prevailed and 
the person thus found guilty of contempt 
(3) (1903) 2K BD 432; 72 LJ K B 839; 89 L T 439; 
2 


) 
52 WR 215; 67 J P 421; 19 T L R 627. 
(4) (1908) 1 K B D 32:75 LJ K B 104,93 LT 772; 


54 W R 107; 22 T L R 97. 4 
(5) (1921) 2 K BD 732; 90 LJ K B 871; 1251 T 63; 
37 T L R310. 
(6) 12 Or. L J525; 12 Ind. Cas. 293; 21M L J 832; 
10 M L T 209. 
(7) 48 A 111; 97 Ind. Oas. 108; 24A L J849; AIR 


1926 All. 623 (S B). 
(6) 52 A AtA 135 Ind. Cas, 477; AIT R 1930 All 225; 


(1930) A L J 402; Ind, Rul. (1930) All. 685 (F B). 
(718 L 69; 170 Ind. Cas, 375; A I R 1937 Lah, 

497:10 R L 103 (2); 38 Gr. LJ 883; 39 P LR 733 
B 


(S B). | 
(10) A IR 1935 Nag, 46; 156 Ind. Cas, 869: 31 NLR, 
154,;8R N3. 2 si 
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of Court was admonished by the Oourt. 
The view taken by Macleod, O. J. in this 
case was that : 

“the High Court possesses the same powers of 
punishing for contempt asthe Court of the King’s 
Bench Division by virtue of the Oommon Law of 
England”. 

The view taken by Shah, J. was that 
the High Court has no power to punish 
contempts of Criminal Couris Subordinate 
to it. He was of opinion that it was 
difficult to hold that because a contempt 
of Court is punishable under the English 
Common Law, it is punishable as such in 
India even though the Indian Law does 
not make it punishable. It would be in effect 
creating a new offence to hold that a 
contempt of a Subordinate Couri as such is 
punishable. The High Court, he thought, 
had no power with reference to the con- 
tempts of other Courts similar to those 
of the King’s Bench in England which 
it exercises under the Common Law of 
England. It had no powers such as the 
Oourt of King’s Bench in England has as 
being the custos morum of all the 
subjects of the realm under the Common 
Law of theland, Tne mere fact that the 
High Oourt has powers of superintendence 
over the Subordinate Oourts does not give it 
any such jurisdiction. 

‘Phe same question came before a Full 
Bench of three Judges of the Allanabad 
High Court in the case reported in 
In re Abdul Hasan Jauhar, I. L. R. 48 


All., 711 (7) and it was held that 

“the High Oourt as a Oourt of record and as 
the protector of public justice throughout its 
jurisdiction has power to deal with contempts 
directed against the administration of justice, 
whether those contempts are committed in face ut 
the Court or outside it, and independently of 
whether the particular Uourt is sitting or not 
sitting, aod whether those contempts elate to 
proceedings directly concerning itself or whether 
they relate to proceedings concerning an inferior 
Court, and in the latter cuse, whether those proceed- 
ings might or might not at some stage come before 
the High Oourt”. 

In the Allahabad High Court there was 
present a feature common to this Court, 
namely that the jurisdiction of the Hign 
Court to deal with cases of contempts of 
Subordinate Courts could not be argued 
to be based on any kind of inneritance 
of those powers from a Court which had 
existed at a prior date. In his judgment 
ia this case Walsh, J. held thatthe Hign 
Qourt is a Court of record and has general 
power of superintendence and control 
over the Courts Subordinate to it, and 
he accordirgly took the view that the 
High Oourts in India have the power to 
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punish contempts committed against Courts 
subordinate to them. Sulaiman, J. in his 
judgment said that he preferred to leave 
the question of contempts of the inferior 
Oriminal Courts because that question did 
not arise in the case which was before 
the Bench, and he noted certain differences 
in the aspect of the matter as regards 
Criminal Oourts and Civil Courts, He 
relied on the Madras case of In re Venkat 
Raw's case, 12 (Madras) Oriminal Law 
Journal, 525 (6) and the Bombay case of 
1920 of In re Mohandas Karamehand 
Gandhi, reported in I. L, R.22 Bom. L. R 
368 (11) for the view that power existed 
in India as in Hoagland to protect the Civil 
Courts of inferior jurisdiction. He con- 
sidered the Calcutta view and conceded 
that there was no statutory provision 
under which the power to punish for 
contempt of inferior Uivil Courts had been 
expressly conferred on the High Court 
and noted that the new Contempt of Courts 
Act did not come into force till after the 
publication of the pamphlet. He then went 
on to remark that “although it might be true 
that every Court of record need not Possess 
such power” (an inherent power to punish 
tar contem pi of Courts), 

“for example 6 Sessi 
Mayor's Gourt and cou Oe pre 
possess such powers, ib cannot be equally true that 
a Courtof record, which is the highest Court in 
the land, does not also possess such powers”, 

he view he took was that the High 
Court from its very constitution had certain 
inherent powers which it could exercise 
over the districts within its jurisdiction 
and on the following p. (727*) he went on to 
say Dot ee 

“the question whic! i i 
ther power to protect ie a baan oe 
corte its yar foundation and institution, 
R Ty incident to every High Oourt of 
and tnis was the view which he ultimately 
maintained remarking that he could not 
properly allow his mind to be influenced 
by the American authorities dn such ques 
tions as was done bya learned J udge in 
the Ualcutta case. In concluding his judg- 
man he Aranera ; 

“L might add tha J N 
Act has Bee ikat E T ty d ne 
which had arisen as to the powers of a High Court, 
p enactment does not imply that the legis- 
= ne as recognised that no such power did in fact 

lam of opinion that so far from the 
enaciment 1iplying a recognition tnat no 

(11) 22 Bom. L R 368; 58 Ind, Oas. 915; 21 Cr.L J 


830; A 1 R 1920 Bom. 175, 
*Page of 48 Ajed] va 
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such power had in fact previously existed, 
the Contempt of Courts Act isan Act 
which creates no fresh powers at all, but 
merely recognises the fact that such powers 
already do exist but seeks to define and 
limit them. 


Learned Counsel for the applicant 
Mohammad Yusuf has adopted the view 
expressed by Sulaiman, J, and Walsh, J. 
in this case and has drawn our attention 
to the wording of ss. 8 and 9 of the Oudh 
Uourts Act (U. P. Act No. IV of 1925) by 
which this Court was established. Sections 
provides that 

“the Ohief Court shall be deemed for the 
purposes of all enactments forthe time being in 
force to be the highest Civil Court of Appeal and 
revision”. . 

Section 9 provides that 

“the Chief Court shall be the 
Oriminal Appeal and revision”. 

Section 18 provides that 

“the general superintendence and control over 
all other Civil Courts shall be vested in, and 
all such Courts shall be Subordinate to, the Chief 
Gourt”. f 4 f 

Clause (2) of this section provides that 

“the Chief Judge of the Chief Oourt or a Judge 
of the Chief Court appointed by him shall from 
time to time visit and inspect the proceedings of 
the Uourts Subordinate to the Chief Court and 
shall give such directions in matters not provided 
for by any law as may be necessary to secure the due 
administration of justice”. 

It is to be noted that there is no such 
provision in regard to the superintendence 
and control of Subordinate Criminal Courts, 
butapart from the provisions of the Code of 
Criminal Procedure in regard to appeal, 
reference and revision contained in Onaps. 
XXXI and XXXII of the same Oode, 
8. 561-A of the Cude provides that 

“nothing in this Oode shall be deemed to limit 
or effect the inherent power of the High Cuurt to 
make such orders as may be necessary to give 
effect to any order under this Oode, or to prevent 
abuse of the process ot any Court or otherwise to 
secure the ends of justice.” 

Learned Counsel has further referred to 
ss. %19, 220 and 224 of the Government of 
India Act, 1935, Section 219 (1) provides 
that 

“the following Courts shall, in relation to British 
India, be deemed to the High Courts for the 
purposes of this Act, that is to say, the Bigh Courts 
in Calcutta, Madras.“Bombay, Allahabad, Lahore and 


highest Court of 


Patna, the Uhief Oourt in Oudh,.. . ....0. = 
(4) the provisions of this chapter shall apply to every 
High Court in british India”. 


By 8.220, cl. (1) “every High Oourt shall 
be a Court of record’, Section 22: gives 
to every High Court superintendence over 
ull Courts ın India for the time being 
subject to its appellate jurisdiction, and 
provides that the High Court may do any 
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of the following things, that is 

“(a) call for returns ; ae 

(b»make and issue general rules and prescribe 
forms for regulating the practice and procedure 
for such Courts ; 

(c) prescribe formg......... 

(d) settle tables of fees ...., i 

Sub-el. (2) of this section provides that 

“nothing in this section shall be construed as 
giving to a High Court any jurisdiction to question 
any judgment of any inferior Oourt which is not 
otherwise subject to appeal or revision", 


Learned Counsel for the applicant hag 
further contended referring to these provi- 
sions of the Oudh Courts Act and the 
Government of [India Act that this Court 
is not only a High Court but it is in every 
way the highest Oourt of the province, 
having both Vivil and Oriminal and partial 
revenue jurisdiction and combining in 
its jurisdiction matters which would come 
in England not only before the Court of 
King’s Bench but also before any of the 
other Divisions of the High Court; as for 
instance, Divorce, and Admiralty, Chancery, 
etc. He contends that in the light of 
this factit is impossible to suppose that 
this Court has not got inherent jurisdiction 
to deal with all cases of interference 
with the course of justice whether the 
interference takes place in reference to 
proceedings inthe High Court, that is the 
Ubief Court itself, or in reference to 
proceedings in a Subordinate Court, 


Learned Counsel for the opposite party 
Imtiaz Anmad Kanan contends that what- 
ever view might have been taken of this 
matter prior to 1926, the whole situation has 
been altered by the enactment of the 
Oontempt of Courts Act of 1926, and. that 
there is no longer any scope for going 
outside the limits laid downin that Act. 
Tne Contempt of Courts Act is described 
in the heading asan Act to detine. and 
limit the powers of certain Courts in punish- 
ing contempts of Court,” and the preamble 
rans as follows: 

“Whereas doubis have arisen as tothe powers of 
a High Vourt of Judicature to punish contempts 
of Uourts. And whereas it is expedient to resolve 
these doubts and to deling” and limit the powers 
exercisable by High Uourts and Ubief Oourts in 
punishing contempts of Court ; itis hereby enacted 
as tollows:—”" 


is is not to be doubted tnat both the 
heading and the preambie are to be taken 
into cousiderauion in interpreting the 
Clauses of tue Act, but they are not the 
operative portion of the Act. ‘ue operative 
poitioa of une Act waich We have to interpret 
is contained in s. 2 Subcl. (1) of’ that 
settion provides that: 

“Subject to the provisions of sub-s, (3), the High 
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Courts of Judicature established by Letters Patent 
shall have and exercise the same jurisdiction, 
powers and authority, in accordance with the same 
procedure and practice, in respect of contempts of 
Courts Subordinate to them as they have 
and exercise in respect of contempts of them- 
salves, 

(2) Subject to the provisions of sub-s. (3),a 
Ohief Court shall have and exercise the same 
jurisdiction, powers and authority, in accordance 
with the same procedure and practice, in respect of 
cyntempt of itself as a High Court referred to in sub- 
B. (1)". 
< Sub-s. (3) provides that 

“no High Court shall take cognizance of a 
contempt alleged to have been committed in respect 
ofa Court Subordinate to it where such contempt 
is an offence punishable under the Indian Penal 


Uode", 

Learned Oounsel, who has had the 
support in this line of argument of the 
learned Government Advocate, contends 
that the Oontempts cf Courts Act is to be 
construed as a codifying and consolidat- 
ing Act like for example the Legal Practi- 
tioners Act (Act XX of 1853) and is 
intended to consolidate the law on the 
subject of contempts of Courte. I note 
that itis not so described and that if it is 
construed tobe as suggesteda codifying 
and consolidating Act, it is remarkably 
defective. Whatever the original intention 
may have been that was not the result. 
It is said that sub-cl. (1) of s. 2 read with 
B. 3 defines and limits the powers of the 
High Court. ln the first place it does not 
detine the powers of the High Courts in 
respect. of contempts of themselves at all, 
but merely speaks vaguely of the jurisdic- 
tion, powers and authority which the High 
Courts already have and exercise in 
respect of such contempts. In the second 
place sub-section (2), which relates to Chief 
Court, contains what appears to me to be a 
patent inconsistency. Hx hypothesi on the 
argument which has been addressed to us 
on behalf of the opposite party, this act 
is to be understood as negativing the 
jurisdiction, powers and authority of a 
Uhief Oourt with respect to contempts of 
Courts Subordinate to it, yet this sub- 
section refers to sub-s. (3) of the same 
section which provides that 

“No High Court shall take cognizance of a 
contempt alleged to have been committed in respect 
of a Uourt Subordinate to it where such 


contempt is an offence punishable under the Indian 
Penal Code". 


Sub-cl. (2) provides that a Ohief Court 
shal! have and exercise its jurisdiction, 
powers and authority subject to the provi- 
sions of sub-s. (3), but if a Chief Court has 
no jurisdiction to take cognizence of con- 
tempts alleged to have been committed in 

*xespect of Courts Subordinate to it, then 
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the reference to sub-a. (3) in Sub-s, (2) was 
unnecessary. Thus the mere inclusion of 
the words “subject to the provisions of 
sub-s. (3)” would seem to be an answer to 
the argument that by this act a Ohief 
Court is denied power to deal with con- 
tempts of Courts Subordinate to it. 

In support of the view which he pro- 
pounds, of the proper interpretation of the 
Contem pts of Courts Act, learned Uounsel has 
referred to the two cases mentioned earlier 
as reported in Harkishen Lal v, Crown, I. L. 
R. 18 Lahore 69 (9),and Mahat Shanta Nana 
Gir v. Mahant Basudeva Nand Gir, L. L. R. 52 
Allebabad, 619 (8), Inthe Lahore case Din 
Mohammad, J., who pronounced the judg- 
ment of the Special Bench, at pp. 74 and 
75* attempted an analysis of the Contempt 
of Courts Act and remarked: 

“In the matter of the Ohief Vourt, the Act confers 
upon it the same jurisdiction, power and authority 
in accordance with the same procedure and prac- 
tice in respect of contempts itself as is possessed 
by a High Oourt. It is significant that the Act 
does not confer any power on the Obhief Oourt to 
punish contempt of Uourts Subordinate to it and 
limits its power to punish contempt of itself alone. 
It is for this reason that the words ‘Chief UVourt’ 
find no place in either sub-s. (1) of s. 2 or sub-a, (3) 
of the same section.” 

It is, of course, to be noted that this 
expression of opinion was entirely obiter 
and unnecessary for the decision of the 
matter before the Oourt which related to 
the extent to which the power of a High 
Court was limited by the Act. In tne 
Allahabad case referred to, the majority 
of the Full Bench summed up their con- 
clusions at pp. 686 and töf and among 
these conclusions we tind: 

“i 1 (e) No power to punish for contempt of an 
inferior Court now exists independently of the 
Indian Penal Code and the Contempt of Courts Act,” 


Again 1 have to note that the High 
Court was concerned with the position ot a. 
High Court as it stood after the enactment 
of tbe Contempt of Oourts Act and not 
with the position of a Ohief Court. In the. 
Nagpur case the view taken was that the 
Court of Judicial Oommissiener had no 
jurisdiction in respect of contempts of 
Subordinate Oourts, but that again is not 
a decision which is in any way binding 
on us, or indeed strictly speaking relevant, 
There are in the course of the judgments 
both of the minority and the majority of 
the Full Bench in tne Allahabad case res 
marks which seem to metolend a strong 
support tothe view that the Contempt of 
Courts Act cannot be he'd to negative tne 
existence of an inherent jurisdiction in this 

*Pages of 18 L.—|Hd,} 
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Court to deal with contempts of Sub- 
ordinate Courts. In the judgment of the 
minority, the view as expressed at p. 631* 
was that the High Court had inherent 
powers to punish contempt of Court com- 
mitted either against it or a Court Sub- 
ordinate to it and had power to inflict a 
punishment of fine or imprisonment. At 
p. 633* it was remarked: 

“It is clear from the authorities that a jurisdic- 
tion existing in a Oourt can only be taken away 
by the use of precise and distinct words in a 


statute or, as some authorities have held, by neces- 
sary implication of the words used”. 


At p. 641* it was further stated: 

“Is being our view that the inherent powers 
exist, as stated by us, in this Oourt by virtue of 
its being a Oourt of Supreme Jurisdiction, it is 
unnecessary to consider further whether we have 
powers co-extensive with the inherent powers ex- 
ercised by the Court of King’s Bench in England, 
those powers being conferred on us by statute,” 

(That is the oid High Courts Act). 

In the majority judgment of Sulaiman, J. 
Banerji, J. and Sen, J., it was remarked 
that it could not be seriously denied that 
even an inherent power could be curtailed 
in this way, that is to say by a specific 
clause of the Letters Patent, and I would 
further concede that an inherent power, 
can certainly be curtailed or even taken 
away by legisiation enacted by an autho- 
rity competent to enact it. They went on 
to remark that even this inherent power to 
deal with contempt of Courts had now been 
defined and limited by the Contempt of 
Courts Act and the High Court must exe 
ercise its jurisdiction in accordance with 
the same procedure and practice as it ex- 
ercises in respect of contempt of itself- It 
cannot take cognizance of a contempt which 
is an offence under the Indian Penal Oode, 
and the only punishment which it can im- 
-pose under s. 3 is imprisonment or fine, 
‘and the latter is limited to Rs. 2,000. It is 
acurious fact in this judgment that the 
conclusion (e) at p 687*, to which 1 have 
referred earlier, finds no place in the 
judgment of the majority Bench and is 
apparently in the nature of a translation of 
the statement contained in the first para- 
graph of p. 656*. The discussion of the 
subject of codification and consolidation by 
“ Niamatullah, J. at pp. 672 to 674* of his 
judgment in this case seems to me to 
deserve careful consideration. The view 
he has expressed is that the Legal Practi- 
tioners Act is an example of codification 


and consolidation, and he remarks, 
“It would be contrary to all canons of construc- 
tion if summary power in the name of ‘inherent 
ower’ is exercised in disregard of the machinery 
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contemplated by the Act. If I am right in taking 
the view that the Legal Practitioners Act is an 
exhaustive enactment as regards Pleaders, there is 
no room left for any inherent power in matters for 
which provision is expressly made by the Act. To 
concede power outside the Act would be to stultify 

its provisions.” ; 

It being clear from the remarks which I 
have made earlier thal the Contempt of 
Courts Act is far from being an exhaus- © 
tive enactment and indeed contains pro- 
visions consistent with the view that it - 
does not negative the powers and authority 
of this Court to deal with contempts of 
inferior Courts, it cannot be said that it 
would be contrary to the canons of con- 
struction for summary powers to be exer- 
cised in the name of inherent powers in 
disregard of the machinery contemplated 
by the Act. 

I have not considered it necessary to 
discuss above the effect of this Court hav- 
ing been made a Oourt of record bys, 220 
of the Government of India Act. The sub- 


_ ject of Courts of records was discussed at 


some length in the reference order, dated - 
September 9, 1938. In that order it was 
remarked that: 

“Prima facie this Court does not, by virtue of 
being a Court of record, possess the power to deal 
with contempts of Oourts other than itself.” 
but it was further noted in that order 
that there are Courts of record of different 
grades and it is further fact that while 
there were a number of superior Courts of 
record in England, all of the same grade, 
yet the power to punish for contempt of 
inferior Courts was apparently reserved to 
the Court of King’s Bench. It was, as it 
seems to me, not only in the capacity of a 
Oourt of record that the Court of King's 
Bench exercised the power and authority to 
punish for contempts of inferior Courts, 
but it was also apparently partly by reason 
of its being a Court of record. [am in- 
clined to the view that it was partly with 
this idea in mind that the High Courts in 
India were declared to be Courts of record, 
that is with the idea that, all the powers of 
the superior Courts of recordin England 
being in each province or, as in the United 
Provinces, in each of the two sub-divisions of 
the province concentrated in a single High 
Court, that High Oourt would be the one 
supreme Court of record and exercise the ` 
powers natural to such a Court. 

To sum-up the whole - position, as it. 
appears to me, this Court is by virtue of the 
Oudh Oourts Act and the Government of 
India Act the High Court of Oudh and the 
one and only Court of record, and by 
virtue of its position it is a superior Court e 
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of record with a position akin to that of 
the Court of King’s Bench. It is, therefore, 
to be conceived from its being the one and 
only superior Court of record and from 
its enacted power of superintendence over 
all inferior Courts whether criminal or 
civil, to have an inherent power and autho. 
-© rity to protect its Subordinate Courts and 
to prevent interference with the course of 
justice in any way which may be necessary: 
‘Its powers in that respect are defined and 
limited by the Contempt of Courts Act 
of 1926. That Act is silent as to the power 
of this Court to deal with contempts of 
Oourts Subordinate to it but such a power 
cannot be negatived by silence and is to 
be inferred from the wording of sub-cl. (2) 
of s. 2 in which the words “subject to the 
provisions of sub-s. (3)” would otherwise 
be meaningless, and in fact contradictory. 
It is needless to say that it is in the highest 
degree necessary that this Court should 
have such authority and should, in proper 
circumstances, not hesitate to exercise it. 

On a full consideration of all the argu- 
ments, which have been put before us and 
the relevant sections of the Acts which 
have been quoted to us, I would haveno 
hesitation in answering the question refer- 
redto the Full Bench for decision in the 
affirmative. 

Zia-ul Hasan, J—(February 6, 1939).—I 
have nothing to add to what has been said 
by my learned brother Yorke, J. with which 
I fully agree. > 


Thomas, ©. J.—(February 20, 1939)— 
The following question has been referred to 
Full Bench :— 

“Whether this Court has jurisdiction in respect 
of contempt of Courts Subordinate to it.” 

Section 2 of tao Oontempt of Courts Act 
(Act XIL of 1926) is as follows :— 

“(2) (1) Subject to the provisions of sub-s, (3), 
the High Courts of Judicature established by Letters 
Patent shall have and exercise the same jurisdic- 
tion, powers and authority, in accordance with the 
same procedure and practics, in respect of con- 
tempts of Courts Subordinate to them as they have 
and exercise in respect of contempts of them- 
selves, ; 

(2), Subject to the provisions of sub-s. (3), a 
Qhief Oourb shall have and exercise the same 
jurisdiction, powers and uuthority, in accordance 
+ With the same procedure and practice, in respect 
of contempt of itself as a High Uours referred to 
in sub-8 1). 

(3) -No High Court shall take cognizance of a 
contempt alleged to have besn committed in, res- 
pect of a Uourt Subordinate to it where such con- 
tenipt is an offeace punishable under the indian 
Penal Uode.” 


Section AlY (1) of the Government’ of | 
, elodia Aci, 1935, provides that 


for the 
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purposes of this Act the Chief Court ia 
Oudb shall be deemed to be a High 
Court. Section 220 (1) provides that every 
High Court shall be a “Court of record”. 
The contention of the learned Counsél 

on behalf of Mohammad Yusuf in that 
inspite of certain difficulties arising from 
the Contempt of Oourts Act, this Court 
has got power to deal with contempt of 
Courts Subordinate to it because 

(i) it is the highest Court, 

(it) it is a Court of record, 

(ait) it oe power of superintendence 

an 
(tv) it has an inherent power. 


This Court has undoubtedly criminal 
and civil jurisdictioa in respect of all the 
Courts in Oudh, and by virtue of this 
position; it is a superior Oourt of record 
with a position akin to that of the Court 
of King’s Bench Division which protects 
and has power to deal with the cases of 
contempt of the inferior Courts. A 

Tne phrase “Contempt of Court” has 
been in use in English Law for centu: 
ries and the offence is as old asthe law 
itself, for no Court can function properly 
unless ıt has the power to enforce dis- 
cipline within its precincts and punish 


those who fail to comply with its 
orders. 4 
The learned Counsel on behalf of 


Mohammad Yusuf has referred to the 
discussions in the well-known English 
cases, namely : 

(1) Rex v. Parke : (1903) 2 K. B.D. 432, 
(3), and n | 

(2) Rex v. Davies; (1906) 1 K. B. D. 32 
4), = 
SAA the Court of King’s Bench has 
been established to have the power of 
punishing summarily contempts of the 
Subordinate Oourts in England. 

The other important cases bearing on the 
point are: 

(1) In the matter of K. Vehkat Row (12 
(Mad) Ur. Lid. 1311, p. 920) (6); 

(2) Legal Remembrancer v. Motialal 
Ghose and others (I. L. R, 41 Oal. 173 (2): 

(3) Emperor v. Balkristna Govind Kul- 
karni (L L. R. 46 Bom., 592) (1); 

(4) In re Abdul Hasan Jauhar and 
another (UL. L. R. 48 All. of 1926, p. 711) 


Tj; . 
: 6) Mahant Shania Nand Gir v, Mahant 
Busudeva Nand Gir (L L. R. 52 All. 619) 
(8) < 

(6) Harkishen Lal v. Crown (L L. Re 
lö Lali. 69) (9); ands 
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(7) Hirabai v. Mangalchand and others 
(A. I. R. 1935, Nag. 46) (10). 

In the case reported in (12 (Mad.) Or. L. 
J. 525, In re Venkat Row (6), it was 
held that in dealing with cases of 
the contempt of the lawful authority 
of the Civil and Oriminal Oourts Sub- 
ordinate to a High Oourt, the High 
Court possesses the same jurisdiction as 
the old Oourt of King’s Bench in Egnland, 
but no such jurisdiction has been conferred 
on the High Court by virtue ofa. 15 of the 
Oharter Act, 

In the case reported in Legal Remem- 
brancer v. Motilal Ghose and others I. L, R. 
41 Cal. 173, (2), a Bench consisting of three 
Hon'ble Judges (Jenkins, O. J., Stephen, J. 
and Mookerjee, J.) held that the High 
Oourt had no inherent power or jurisdic- 
tion. Justice Mookerjee in his judgment 
has stated that: 

“It is plain that the reasons thus assigned do 
not indicate that a ‘Court of record has inherent 
power to punieh for contempt of an inferior Court 
over which it exercises a power of superintendence 
and which is subjectto its appellate and revisional 
Jurisdiction... meee. eases 
no foundation laid by the Crown for the theory 
that this Court as a Uourt of record has authority 
to punish for contempt of the Court of the Magis- 
trate of Barisal merely because this Court is a 
Court of record which exercises power of. super- 
intendence over that Court or because that Court 
Ea sabes to its appellate and revisional jurisdic- 

In the case reported in Emperor v. 
Balkrishna Govind Kulkarnil. L. R. 46 
Bom. 592 (1), the learned Chief Justice 
held that the High Court possessed the 
same powers of punishing for contempt 
as the Court of the King’s Bench Devi- 
sion by virtue of the‘ Common Law of 
England, while Justice Shah followed the 
view- in the case reported in L L. R, 
41 Oal. [Legal Remembrancer v. Motilal 
Ghose (2)], and held that the High 
Court has no power to punish contempts 
of Orimina] Courts Subordinate to it. 

In the cage reported in In re Abdul 
Hasan Jauhar I. L, R. 48, All, 711 (T) 
it was held that.the High Court as a 
Court of record and as the protector 
of public justice, throughout its jurisdic- 
tion has power to deal with all contempts 
directed against the administration of 
Justice. Walsh, J. in his judgment held 
that -the High Court was a Court of 
records and had general power of super- 
intendence and control over the Courts 
Subordinate to it. Sulaiman, J. at p. 723* 
aid that he preferred to leave the ques- 
sion of--contempts of inferior Criminal 

*Page of 48 A.—|#d.] i 
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Courts still open, for that question did not 
arise in the case, ` 

The learned Government Advocate’ has 
contended that whatever might have been 
the divergence of opinion prior to the ` 
year 1926, the matter has been settled 
by the enactment of the Oontempt of 
Oourts Act of 1926. He referred to the 
heading in whicb it is said that it is 
“an Act to define and limit the powers 
of certain Courts in puzishing contempts’ 
of Courts’. I am of opinion that the 
preamble and the heading have to ‘be 
taken together and they are not the 
operative portion of the Act. What we 
have to construe is subecls. (2) and (3) 
of s. 2, and in this I agree with the 
construction which has been put by my 
learned brother Justice Yorke. 

The learned Oounsel on behalf of 
Mohammad Yusuf further drew my atten- 
tion to the provisions of-ss. 8 and 9 of 
the Oudh:- Courts Act (U. P. Act IV of 
1925) and tos. 561-A of the Ocde of Orimi- 
nal Procedure. 

Section 8 provides that the Chief Court 
shall be deemed for the purposes of all 
enactments for the time being in force to 
be the highest Civil Court of appeal and ~ 
revision. 


Section 9 provides that the Chief Court 
shall be the highest Court: of Oriminal 
appeal and revision. . 

Section 501-A of the Code of Oriminal 
Procedure provides that nothing in this 
Code shall be deemed to limit or affect 


the inherent power of the High Court to 


make such orders as may be necessary 
to give effect to any order under this 
Code or to prevent-abuse of the process 
of any Court or otherwise to secure the ends 
of justice. 


I have already pointed out that under 
8. 219 of the Guvernment of India Act of - 
1935, this Court is a High. Court. Lam, 
thereiore, of opinion that this Court is . 
the hignest Court of record with a 
position akin to that of the Court of 
King’s Bench. li has its’ power of 
superintendence over ail inferior civil and 
Criminal Courts, and it has power to’ 
protect its Subordinate Courts from im- 
proper interference in the administration 
of justice.. In my opinion it will be 
absurd to think that this Court, which 
is the custodian and protector ot public 
justice throughout the province, has no 
power to deal with the contempt of Sub-e . 
ordinate Oourts. It is absolutely neces- 
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sary that this Court should have such 
power and authority and exercise it. ; 

- I entirely agree with the view taken 
by my learned brother Justice Yorke. I, 
therefore, answer the reference in the 
affirmative. 

By the Court:—We answer the ques- 
tion referred to the Full Bench in the 
affirmative, 

5. Question answered, 


CALCUTTA HIGH COURT 
Appeal No. 139 of 1935 
July 26, 1938 
R. O. Mrrrar anp Biswas, JJ. 
CHATRA-SERAMPORE CO-OPERATIVE 
OREDIT SOCIETY, Lro., SERAMPORE, 
Derenpant No. l AND oTHEBS—~APPRLLANTS 
VeETSUS 
BEOHARAM SaRKAR, PLAINTIFF AND 


ANOTHER, DEFENDANT Nc, 2— RESPONDENTS 

Malicious prosecution — Suit for damages — Suit 
against corporation — Corporation, when liable— 
Action against agent ~ No malice established — No 
vicarious liability—Prosecutor having genuine belief 
that plaintiff was guilty — Presumption — Further 
inquiry to see whether there is further information 
in support of prosecution, necessity of—Prosecution, 
when malicious —Ha-manager of. co-operative society 
prosecuted under ss. 477-A and 120-B, Penal Code 
(Act XLV of 1860), as a result of letter written to 
Magistrate by successor — Society heid occupied 
position of accused—Master and servant — Dismissal, 
af can be on ground not stated — Summary dismissal 
of servant-- When justified —Dismissal of manager of 
co-operative society by Managing Committee held 
justified—Tore. 

A corporation wuld be liable in an action for 
damages, ifa like action against its’ agents or 
servants acting with authority or withintthé scope of 
their employment would have been maintainable 
against them, if they had acted as principals. Lf 
absence of malice on the part of an agent and servant 
would have protected him from an action for malicious 
prosecution, if he on his own behalt and as principal 
had prosecuted the plaintiff and his action would not 
have been tortuous, no vicarious liability ‘can be 
fastened on the Society for an act ofits servant or 
agent which was not mm itself an actionable one. |p. 
762, col. L.| 

On receipt of information from an auditor regard- 


ing falsification of certain entries in the account books’ 


of a co-operative suciety by the predecessor-in-office 
of: the Manager, the Manager of the Society started 
prosecution aginst him which resulted in his con- 
viction in trial Court but acquittal in Appellate Uourt, 
The person so prosecuted brought a suit for damages 
for malicious prosecution against the Society, its 
Manager and some of the members of the Managing 
Oommittes. in this suit there was a tinding that there 
was no malice on the part of the Manager : 

Held, that this finding hud the legal effect of 
absolving the society from liability so far as the 
action for malicious prosecution was concerned, 
Similarly if the members of the Managing Uommittee 
had nothing to do with the initiation or continuance 
«æ @ the criminal proceedings, and the charge was not 


false to their knowledge, and there was no evidence 
that any of them misled the Police, or produced before 
it any suborned evidence to induce them to send up 


an innocent man for trial before the Magistrate, none. 


of them can be called the prosecutors of the plaintiff. 
Cirizens Life Assurance Co., Ltd. v. Brown (5, relied 
on. Abrathv. North Eastern Railway Co. (4), not 
followed. [p. 762, col. 2.] 

Where it appears inasuit for damages for malicious 
presecution that the prosecutor had a genuine belief 
based on reasonable grounds thatthe plaintiff was 


. guilty of the offence for which he was subsequently 


tried, it cannot be said that there was no reasonable 
and probable cause for the prosecution. The-fact 


of conviction by the Magistrate is weighty evideuce,- 


though not conclusive evidence, that the facts dis- 
clceed a prima facie case against plaintiff, a case 
which required investigation by the Oriminal Court. 
If in any case the facts known to the would-be prose- 


cutor reasonably are such as to cause him fairly and- 


honestly to conclude that the defendant (accused) is 


guilty of the offence, there is no law which compels, 


to prosecute further enquiries in order to accertain 
whether there is further information obtainable in 
support of the prosecution on which he has decided. 


Similarly where the facts available tothe prosecutor. 


at or betore he puts the criminal law in motion make 
out a prima facte case against the accused, he is 
under no duty to ascertain whether there is a defence 
to the charge. It is of the highestimportance that 
a lay member ofthe community acting honestly and 
reasonably should be free to initiate criminal pro- 
eeedings without fear of an action for malicious 
prosecution succeeding against him. A prosecution 
18 malicious only if 16 is commenced or continued 


with a desire to use the criminal law for a purpose: 


for which it is not intended. Hicks v. Faulkner (1) 
and Herniman v Smith (2), relied on. [p. 760, col, 
2. 

14 neve as a result of a letter addressed tothe Magis- 
trate by the successor of an ex-Manager of a Uo- 
operative Society, the latter is prosecuted under 
88. 477-A and 14U-B, Penal Code, and the letter is 


signed as Manager of the Society, the Society occupies 


the position of the accused. 


in considermg the question whether a summary. 


dismissal is justilied, tne position of the _employes 
and the nature of business entrusted no him must be 


considered. A single act of negligence on his part 
would not ordinarily be sufficient to justify a sum- 


mary dismissal. It isa strong measure and must be 
jusvitied only when a strong caseis made out. Where 
the conduct consists of an accumulation of acts 
which occurring siogly would not in themselves 
justify dismissal, dismissal may be justified. [p. 764, 
cul, le 

iter, that manifuld charges, some of them of a 
serious nature, were established, and taking their 
cumulative effect ito account, the dismissal of the 


Manager of the Co-operative Society, was justified’ 


provided the Managing Uommittee was legally com-. 
petent to di®miss him, und that the Managing Vom- 
mittee was competeup to dismiss him, having the 
power under bye-laws of the Society to appoint the 
Manager. Jupuer General Insurance Go. v, Ardeshir 
Bomanji \7,, relied on. ; 

A dismissal of a servant can be justified on a ground, 
not stated or known tu tue master at the time of dis- 
missal. [p. 7.3, col, 2.] ; 4 


A. from the original decree of the Sub- 


Judge, Seccad Uourt, Hoogaly, dated | 


Marca 25, 1939. : ’ 
Dr. S. U, Basak, Messrs. Bimala Cnaran 
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Deb and Tarakeswar Nath Mitra, for the- 
Appellants. 

Messrs. Gopendra Nath Das, Khetra 
Mohan Chatterji, Hira Lal Chakravarti, | 
Harideo Chatterji and Manilal Bhatta- 
charjt, for the Respondents, ; 

Judgment. — (June 2c, 1438). — This 
appeal arises out of a suit for damages 
(a). for malicious prosecution, and (b) for: 
wrongful dismissal from service. ‘There are 
nine defendants to the suit. Defendant’ 
No. I is the Ohatra Serampore Co-Operative. 
Oredit Society, a Society established under 
the Co-operative Societies Act and carrying 
on banking business. Tne plaintif Becha- 
Tam was the Manager of the Society. He 
was dismissed on May 29, 1529. Defend- 
. ant.. No. 2 -Bhupendra is a Government 
Inspector of Oo-operative Societies. He was 
appointed Manager of the Society with the. 
consent. of the Registrar of Uo-operative- 
Societies for 6 montas in the place of the 
plaintif, and discharged his duties as such 
in addition to bis own duties as Inspector. 
Defendants Nos. 3 to 9 were some of the 
members -of the Managing Committee of the 
Society atthe material time. The claim for 
damages for malicious prosecution is against 
all.the defendants, and the other claim is 
against defendant No, 1 hereafter to be 
called the Society. In the plaint damages 
for malicious prosecution have been assess- 
ed at Rs. 2,600 being made up of Rs. 2,200 
said to have been incurred as out of pocket 
costs ‘by the’ plaintiti in defendirig the cri- 
minal cases started against nim and. 
Rs, 400 on account of his suffering in mind, 
body and: Teputation by reason of the prose- 
cution. Damages for wrongful dismissal 
have been assessed in the plait at Ks. 7,500, 
Rs. ..6,663 being for loss of pay from 
May: Zy,- 1929, to June 4, 1931, waoen the- 
plaintiff was. acquitted’ of the crminal 
charge, and Ks. 357 being the Society's 
contribution to his provident fand which 
was forfeited on nis dismissal. ‘Lhe Suv- 
Ordinate’ Judge upheld tne plaintiff's con- 
tention, but reduced ths claim for damages.. 
He awarded Rs. 1,928 as damages for malis. 
cious prosecution against defendants Nos. l 
and 3 to Y, defendant No. 2 being absolved 
from liabuity, and Rs. 1,662 which repre- 
sents a sum total of three months’ pay at 
Rs; 275 a month and the aforesaid sum of 
kis, 837; aa damages against the Society for 
wrongtu) dismissal. Defendants Nos. l and 
3 to Y have preferred this appeal. ‘ihe 
Plaintiff has nied a memorandum of cross- 
objection, He has not sought therein to 
make: Bhupendra (defendant No: 2) liable, 
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but has asked for mere damages against 


‘theSociety for wrongful dismissal. 


‘The prosecution against him was started 
on a letter which #hupendra handed to 
the Sub+Divisional Magistrate on April 25, 
1929 and was treuled on April 26, 1929,- 
as a first information. report (Ex. BB, 
paper- book, Part II, p. 749). He: was sent 
up before the Magistrate with Jiten, the. 
accountant of the Society, on May 17, 1929, 
on a charge under ss. 447-A and 120-b, 
Indian Penal Code. Another case under 
s. 409, Indian Penal Code, was also started 
against him, but that case was not tried 
on the merits, the proceedings having been 
quashed by this Court on a reference 
irom the Sessions Judge after his acquittal 
on the first mentioned charges. ‘lhe subject- 
matter of the first mentioned charges 
was entries in the fair cash book of the 
Society in respect of six sums of money, 
namely Rs. 1,462-9-6, Rs. 221-153, 
Ks. 297-109, Ks. 2, Ks. 3)-4-U and 
Rs. 18-12-0. After preliminary investiga- 
tion by the Magistrate, ne and his co- 
accused were c.mmitted to the Sessions, 
but this Court quashed the commitment. 
order on the ground that the offences: 
charged were not exclusively triable’ by’ 
the Court of Session, and directed that 
they. be tried by the Magistrate. ‘The. 
Magistrate convicted the plaintiff and Jiten | 
under ss. 4/7-A and 12U-B, Indian Penal, 
Code, on May 23, 193U (Ex. F'R;.-Ll-796). 
and sentenced the. plamttt to two years’: 
rigorous imprisonment. On appeal tHe 
learned Sessions Judge acquitted both’ on, 
June 4, 193i (Ex. 1; L800). Jiten had not. 
filed any suit.for damages. The questions 
in this appeal are: 7 

“(i Was the criminal law set in motion against 
Becharam, the plaintiff by defendants Nos. | and 3’ 
to Y or any one of them? (41) Was there any reason- 
able and probable cause for the prosecution? tiii) 
Did any of the said defendants act with malice? 
and (iz) Was the plaintifs dismissal wrongful. 
The question raised in the cross-objection is whe- 
ther the plaintiff is entitled to damages on the 
ground of loss of pay till the date of expiry of six 
months leave previously granted tu him, 2. e., for 
an additional period of three months and 10 days 
from May 29 to December 8,” . 

Before we take up these points specifi- 
cally, it is necessary to give a snort account 
of toe plaintilt’s career and of the affairs of 
the Socieiy till tue prosecution was started 
against him. In J944 tue plaintit was a 
teacuer of a local school at Serampore. He 
subsequently ‘became its Headmuster and, 
continued to be so tul 1926. In 191+ he 
became a member of the Sdciety, and ip 


1915 a member of the Managing ‘Oommittee ~ 
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which position he filled till the middle of 
the vear 19°32. From September 16, 1915, 
to June 22, 1923, be waa the Honorary 
Secretarv and Treasurer, but honorary in 
name only from 1920, for since then he was 
given allowance first at the rate of Rs. 600 
and then at the rate of Rs. 1,200 a year. 
For the greater part of this period the 
business of the Society was on a compara- 
tively moderate scale and a!l the members 
of the staff were honorary workers. For 
general supervision and management, there 
was a Board called the Managing Com- 
mittee, one member of which committee 
was annuallv elected Secretary. There was 
a sub-committee formed from among the 
members of the Managing Committee, 
which was called the Working Oommittee, 
and its function was to scrutinize applica- 
tions for loans by members of the Scciety 
and recommend them for sanction by the 
Managing Committee. The plaintiff was a 


member of this Working Committee so 


long as he continued to be a member of 
the Managing Committee. - 

Tn 1925 he was re-elected a member of 
the Managing Committee, but the Registrar 
of Oo-cperative Societies, Bengal, vetoed 
> his election, apparently on the ground that 
he had been too Jong on the Committee. 
This veto made it impossible for him to 
continue as Secretary. The Society, however, 
considered that it could not Jose his ser- 
vices, as he was atthe helm of its affairs 
for along time, and during his time, the 
volume of business had increased largely, 
if not wholly, through his exertions, 
The Managing Committee therefore found 
a way fo get round the Registrar’s veto. 

“A resolution was passed on June 22, 
1923, [Ex. 2 (q); II-20] by which another 
member of the Managing Committee, Mr. 
Bhattacharya, was appointed Honorary 
Secretary in his place, and he was appointed 
“Manager” from June 23, 1923, with powers 
to receive and disburse moneys and to sign 
all papers and documents on behalf of the 
Society. His pay was fixed at Rs. 100 a 
month by a resolution of the said Committee 
passed abethe next meeting. As these 
resolutions involved a financial obligation, 
the plaintiff's appointment had to be brought 
to the notice of the members of the Society 
‘assembled at an ordinary general meeting 
under bye-law 22 (5‘, and by a resolution 
dated January 27, 1924 passed at such a 
meeting, the members confirmed the action 
of the Managing Committee in appointing 
him at a peavof Rs. 100 a month [Ex. 2 


7 “wi 1-26]. He got an increment in bis 
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salarly of Rs. 25 in June 1925, and another 
increment of Rs. 25 in June 1926. Upto 
December 1926, he was a part time officer of 
the Scciety. From January 1927, he was 
made a whole-time officer with an incre- 
ment pay of Rs. 250 ! Ex. (2); IT-37], and 
this again was raised from April 1927 to 
Rs. 275 a month. gi 

During the time that he was whole- 
time manager, there was a run on the 
Society, The run ceased admittedly in 
the early part of 1928, but the time of 
its commencement and its cause are matters 
of controversy. We shall hereafter record 
our findings thereon. The plaintiff's case 
is. that he had to meet this run single- 
handed. and the strain involved told on 
his health. He actually applied on grounds 
of ill-health for six months’ leave in 
September 1928. This was refused on the 
ground that he could not be spared at 
that time. A second application.made in 
October 1928 met with the same fate [Ex. 2 
{ze14) and 2 (z-17); TI-50]. He again renewed 
his application in January 1929, and this 
time it was granted by the Managing 
Committee, leave on full pay being sanction- 
ed for six months with effect from Febe 
ruary 1, 1929, [Ex. 2 (2-18) 11-52]. By the 
same resolution the Registrar of Co-Opera- 
tive Societies was requested to depute an 
experienced officer of his department to 
officiate as manager. On the January 30, 
1998, Bhupendra an Inspector of Oo-opera- 
tive Societies, whose jurisdiction was -not 
Serampore where the Society was located 
hut Hooghly Sudder, was selected by the 
Registrar. He could not, however, take 
over charge on February 1. He did soon 
March 9 following, and from that day 
plaintiff availed himself of his leave. At 
the time of taking over charge, Bhupen 
found the fair cash book had not been 
‘signed by the plaintiff, and on his insisting 
on his signing before he made them over, 
the Jatter refused to do so. The matter 
was brought tothe notice of the Managing 
Committee. which by a resolution dated 
March 14, 1929, determined that as the cash 
books had not been written up from day 
to day and the plaintifhad no opportunity 
to check them, it would not be fair to hold 
him responsible for them. [Exhibit 2 (2-22); 
11-59]. This was a unanimous resolution and 
showed that the Managing Committee was 
treating the plaintiff with the utmost con- 
sideration up to that date. They believed 
up to that time in his honesty. 

The audit of the Society’s accounts for the 
year 1926-27 was made by the Govera-. 
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ment Inspector P. O. Mazumdar. During 
the year under audit, he found a sum 
of Rs. 1,462-9-6 shown in the fair cash 
book as deposited under suspense account 
on July 31, 1926 (IL:73). It was shown 
in next year's account as withdrawn on 
May 31, 1927 (11-591). He apparently 
called for an explanation from some officer 
of. the Society. The explanation as given 
was noted in his balancc-sheet, viz., that 
the amount represented interest due to 
depositors which had not been paid out to 
them up to July 31, 1926, and so had 
been kept in -suspense account, but it 
was according to their directions later on 
treated as their investments and so adjusted 
to loan account on May 31, 1927 (Exhibit E; 
TJ-711). As the withdrawal entry tell within 
the next year’s audit which was done 
later by another Government Inspector, 
Provash Chandra Pathak, this officer 
naturally looked into this item. There 
being no vouchers in suppert of the 
said entries, he regarded them assuspicious 
and brought them to the notice of Mr. 
Sandel, the Chairman of the Managing 
Oommittee, towards -the middle of February 
1929, and in bis presence Mr. Sandel 
asked Jiten, the accountant, to explain. 
Jiten: prevVaricated and was then and 
there suspended till he offered a satisfac- 
tory explanation (Ex. M II-736}). This was 
on February 15, 1929. Next day the 
plaintiff was called to explain the entries, 
but he pleaded wantof knowledge [Ex. M 
(2); 11-738]. 

On February 17, 1929, Jiten submitted a 
‘written explanation in which he stated that 
‘both the entries were fictitious, having been 
“made simply to adjust mistakes in totals” 
(Ex. M (1): (IL-737). Mr, Sandel forwarded 
this explanation to tke plaintiff with a request 
thatit might be sent to Pathak with bis 
‘report. The plaintiff never made his report, 
‘and Pathak has stated on oath that he found 
Jiten’s explanation to be false, as there 
“were no mistakes in total in the fair cash 
‘books. Jiten's explanation was, moreover, 
‘inconsistent with the explanation given to 
‘P.'C. Mazumdar a year earlier,as noted 
‘by him ia the balance-sheet. Pathak 
‘completed his audit in February 1929, 
‘and on his own responsibility and without 
‘any request from any member of the Manage 
‘ing Committeestarted a prosecution against 
Jiten on March 2, 1929. Wp to this time 
‘no suspigion arose against the’ plaintiff, 
but in course of further investigation by 


Pathak the latter detected what according 
to his opinion were cases of gross neglect 


Ve 
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of duties and mismanagement by tke 
plaintiff. These were brought to the notice 
of the Managing Committee which passed 
resolutions thereon. Later on, April 20, 1929, 
the cashier was examined before the 
Managing Committee, and Pathak pointed 
out other entries in the fair cash books. 
The proceedings of the meeting of the 
Managing Committee dated April 22, 1929 
(Ex. A14; If-73) are very important, 
becanse it was followed by certain action 
on the part of Bhupen which resulted in 
the plaintiff's prosecution. 

We now take up for consideration the 
plaintiff's claim for damages for malicious 
prosecution, and we shall deal with 
that claim under the following heads: (a) 
was there reasonable and probable cause 
for his prosecution; (b) was the prosecution 
actuated by malice? and (e) who was res- 
ponsible for the prosecution ? Up to March 
30, 1929, none of the members of the Manag- 


_ing Committee had any reason to believe 


that the plaintiff was in any way concerned 
directly or indirectly with any criminal 
offence. Pathak believed that Jiten only was 
concerned in what he considered to be fraud. 
The resolution of the Managing Committee 
dated March 30, 1929 (Hx, A-J8: IT-63) 
called upon the plaintiff to submit written 
explanations for acts which were mere acts 
of mismangement. There was no breath of 
suspicion then that he was concerned with 
what appeared to be the frauds of Jiten. 
The Managing Committee on further reports 
from Pathak started a more comprehensive 


enquiry from about April 7. The case 
against the plaintiff was considered at 
the meeting of April 7, and more 


fully at the meetings of April 20, and 
April 22, 1929. The members of the Manag- 
ing Committee had before them the state- 
ment of.the cashier Haradhone, and Pathak 
pointed out to them many irregular entries 
from the fair cash books. Among these 
entries was an entry of Rs. 297-10 9 shown as 
paid for law expenses. There was no 
voucher from the law clerk. The latter 
was examined and he denied receipt of 
the same. The entry was in Jiten’s hand- 
writing.. On the materials thus placed 
before the Committee, any prudent man 
would be justified in believing honestly that 
Jiten was guilty of falsifying accounts 
dishonestly and liable to be punished 
under s. 477-A, Indian Penal Code. 

There were other suspicious entries in 
regard to other items in the handwriting of 
Jiten. Pathak also drew the atfention of the 
members of the Managing Committee to 
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Various other entries in the rough and fair 
cash books, and pointed out the discrepancies 
between these two sets of books. Many 
entries appearing in the rough cash books 
on the credit side representing money 
actually collected from debtors had not 
been Posted in the fair cash books on 
corresponding dates, and the cash balances 
appearing in the fair cash books were less 
than those appearing in the rough cash 
.books, Many of these entries in the fair 
cash books were in the plaintiff's hand- 
writing. The rough cash took was written 
up from day today. Every transaction was 
entered contemporaneously, but it was an 
unauthorized book. The fair cash book was 
the Society's authorized book. The state- 
ments of Pathak, who was an experienced 
Government auditor, an independent man, 
who had no motive to do the plaintiff an 
unmerited wrong, was bound to carry 
weight with any reasonable man. His state- 
ments, backed by entries from the fair cash 


books, could be reasonably taken as con- 


necting the plaintiff with a criminal con- 
spiracy with Jiten. Seven of the members 
of the committee were for sending at once 
an iInformaticn to the Police against the 
plaintiff, but nine were in favour of making 
further investigations through a sub-com- 
mittee. Of these nine, one, Mr. Dhanpati 
Banerji, immediately after the votes were 
recorded, felt that he had not done right in 
not voting with the seven, 

Ofthe remaining eight, two at least, if 
not three, were partisans of the plaintiff 
and were prepared to shield him jn any 
event. They are Kalidas Goswami and 
the plaintiff's nephew Haran Chandra 
Bose, both of whom have been examined 
as witnesses on his behalf. Their evidence 
is anything but satisfactory and discloses 
a strong bias for the plaintiff. The third 
man, Durga Das Roy, avoided attending a 
subsequent meeting, 
of his own arrest. He was the Secretary, 
and the mismanagement of the affairs of 
the Society was toa great exent due to 
his own laches and to his taking his 
duties as Secretary very lightly. On 
April 25, 1929, Bhupen and Pathak went 
together to the Sub-Divisional Magistrate 
with the letter attached to Ex. BB (II- 
750), written by Bhupen and signed by 
him as Manager of the Society and Inspector 
of Co-operative Societies. The Police at the 
request of the Magistrate at once took up 
the matter. The conduct of the prosecu- 
tion in the Court was later on placed in 
hands of Mr, Krishna Mohan 
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Bhattacharya, the Public Prosecutor. 
Krishna Mohan Babu has not been 
examined in the case, but there is-only 
hearsay evidence coming from Mr. Sudhir 
Chandra Roy, who was later on appointed 
by the Orown to conduct the case in the 
Magistrate's Oourt, that Krishna Mohan 
Babu was unwilling to make the plaintiff 
an accused, This evidence is not admis- 
sible, and even if admissible, has insigni- 
ficant value. Mr. Sudhir Chandra Roy on 
being engaged withdrew the prosecution 
against Jiten on May 17, 1929, and on the 
same day filed a fresh complaint charging 
both Jiten andthe plaintiff. He gave up 
his brief just before the committal order 
to the Sessions, as he thought that un- 
called for aspersion against him had been 
made by the members of the Managing 
Committee. His evidence gives indica- 
tion that he has not forgotten the incident. 
It is not necessary to comment on his 
evidence in detail. On examining the 
evidence we find thathe on his own initia- 
tive consulted Mr, Sandel and other per- 
sons connected with the Society and got 
whatever assistance he required from them, 
and on his advice documentary and oral 
evidence was given by the prosecution, 
and we conclude that he held the opinion 
that the case was a good one for the 
prosecution. The plea now advanced by 
him that he felt that the accused would be 
given the benefit of doubt, as corroborative 
evidence was wanting, is a thin excuse, 
He does nos state on what points he 
required corroborative evidence, which 
could not be or was not supplied. The case 
conducted by another Pleader engaged by 
the Orown ended in a conviction by the 
trial Court. 

The order of the acquittal is conclusive 
as to the innocence of the plaintiff on the 
charges on which he was tried, but in 
our judgment it is permissible for us to: 
look into the nature of the entries made 
in the fair cash books which formed the 
subject-matter of the charges and examine 
the facts and circumstances for the 
purpose of seeing whether a reasonable 
man would have been justified in launch- 
ing the prosecution. We have already 
found that the item of Rs. 297 odd, said 
to have been paid to the law clerk, 
could have justified proceedings against 
Jiten. The entries relating to Rs. 1,462 
odd and Rs. 221 which also formed the 
subject matter of investigation by the 
Criminal Court, were admittedly false or 
fictitious entries. The sums due ta 
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Benodini and her brother on account of 
interest were admittedly not entered on 
the credit side of the fair cash book. 
All the entries of this date were made 
by the plaintiff. He himself had made 
the transference entry in their pass 
books, but in the Oriminal Court he gave 
it as his explanation that in copying tre 
entries of the pass books into the fair book, 
he entered the cash deprsit made on that 
datë by them and shown in their pass 
books, but overlooked the entries about 
transfer made therein in his own hand. 
There was similar omission jn the case 
of another depositor. The cash book was 
falsified admittedly, and the only question 
left was whether the falsification was 
wilful and with intent to defraud. One or 
two false or fictitious entries may have 
been due to carelessness, but when there 
are many such entries and in respect of 
the same, different explanations were given 
at different times, it may be by Jiten, and 


these explanations seemed to an expert,. 


an auditor, to be false, when the 
auditor after the account papers gave 
as his considered opinion that the plaint- 
iff was involved in the matter, when the 
trial Court convicted him and the Appellate 
Court in respect of one entry at least (re: 
Rs. 297) thought the explanation given by 
the accused was thin, it would, in our judg- 
ment, be safe to hold that the prosecutor 
hada genuine belief based on reasonable 
grounds that the plaintiff was guilty. 

The test formulated by Hawkins, J. in 
Hicks v. Faulkner (1), at p. 171*, which has 
all along been regarded as the leading case 
on the subject and has been approved by 
the House of Lords quite recently in Herni- 
man v. Smith (2), has, in our judgment, 
been satisfied. The fact of conviction by 
the Magistrate is weighty evidence, though 
not conclusive evidence, that the facts 
disclosed a prima facie case against plain- 
tiff, a case which required investigation by 
the Oriminal Court. The facts disclosed 
by Pathak before the members of the 
Managing Committee on April 20 and 22, 
would have justified a prosecutor in 
concluding honestly and fairly that the 
plaintiff was guilty. The fact that the 
majority of the members of the Committee 
carried on April 22, an amendment for 
further investigation into the conduct of 
the plaintiff by a sub-committee before 
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rushing tothe Criminal Court is no doubt a 
circumstance which has to be taken into 

consfderation, but in our judgment that 

cannot outweigh the other facts and 

lead us to an adverse decision against 

the appellants on the issue of absence of 

probable and reasonable cause. Putting 

the matter in the most favourable light 

for the plaintiff, it means that the Manag- 

ing Committee genuinely and honestly 

believed, and had reasonable grounds for e 
believing, that a prosecution was justifiable, 

still they resolved to act very vautiously; 

and merely because this caution was 
frustrated by the action of the Manager, it 
cannot be said probable and reasonable 
cause was wanting. In Herniman v. Smith 
(3), Scott, L. J. said thus: 

“If in any case the facts known to the would-be 
Prosecutor reasonably are such asto cause him fairly 
and honestly to conclude that the defendant (accused) 
js guilty of the offence, there is no law which 
compels to prosecute further enquires in order to 
ascertain whether there is further information obtain- 
‘able in support of the prosecution on which he has 
decided.” 

This passage which in our judgment lays 
down the principle correctly takes away 
the point from Mr. Sudhir Chandra Roy's 
evidence that he left the absence of cor- 
roborative evidence and had formed the 
opinion that without it the plaintiff had 
the chance of getting the benefit of 
doubt. The decision of the Court of Appeal 
in the aforesaid case was affirmed by the 
House of Lords, Herniman v. Smith (2), 
where Lord Atkins laid down the further 
proposition that where the facts available 
to the prosecutor at or before he puts the 
criminal law in motion make out a prima 
facie case against the accused, he is 
under no duty to ascertain whether there 
is a defence to the charge. It is of the 
highest importance that a lay member of 
the community acting honestly -and 
reasonably should be free to initiate 
criminal proceedings without fear of an 
action for malicious prosecution succeeding 
against him. 

Our finding on the issue of probable and 
reasonable cause puts an end tothe plain- 
tifs claim for damages for malicious 
Prosecution, but as the other two questions 
have been canvassed before us at Jength, 
we proceed to record our findings thereon. 
The facts do not establish any maliceon 
the part of any of the appellants before 
us. A prosecution is malicious only if 
it is commenced or continued with a desire 
to uge the criminal lawfor a purpose for 
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which itis not intended. In the plaint the 
plaintiff's case of malice centres round 
Bhupen. He siates that Bhupen to Show 
himself off to the Society as a zealous and 
competent officer and thereby to strengthen 
his claim to the permanent managership 
magnified petty irregularities into serious 
crimes, and by misrepresentations brought 
round to his view some of the members of 
the Managing Committee who were already 
inimically disposed towards bim from be- 
fore, conspired with them when he was on 
leave, flouted the resolution of the Manag- 
ing Committee of April 22, 1929, which had 
postponed the lodging of an information to 
the Police against him till the decision of 
the sub-committee appointed thereby, and 
finally influenced the Sub-Divisioval 
Magistrate to take action against him. In 
the evidence the plaintiff tried to establish 
that Bhupen bad a grudge against him 
from 1923 on account of a dispute in course 


of an audit in that year when Bhupen was. 


the auditor, His cross-examination, how- 
ever, demolishes the case of grudge on tke 
part of Bhupen, and the evidence of Satya 
Charan Mukherji on the point does not 
carry conviction. The cross-examination of 
the plaintiff at pp. 131, 1, 21; 132, 1, 8 
and 130, 1,10 leaves the allegations made 
in the first part of para. 18, those made in 
para. 14 and the material allegations in 
para. 16 of the plaint without a title of 
evidence to support the same. The ulterior 
motive ascribed to Bhupen for magnifying 
petty irregularities receive no support from 
the facts as established. 

As has been pointed out by the learned 
Subordinate Judge, the office of a Manager 
under the Society was no allurement to 
Bhupen, a Government servant having 
security in his service which was, moreover, 
pensionable. He was drawing at the time 
a pay of Rs. 170 with reasonable prospect 
‘of advancement. Further, he lodged the 
information against the plaintiff in pur- 
suance of an order given to him by his 
superior officer, the Assistant Registrar, 
which he, as a subordinate officer, was bound 
to vbey (Ex. D-3 11-745), an order which 
Was passed on him noton any report made 
by him to the Assistant Registrar, but on 
the report of Mr. Pathak. The learned Sub- 
ordinate Judge, in our judgment, is right in 
holding that there was no malice on the 
part of Bhupen in starting or assisting the 
criminal prosecution. The suit against Bhu- 
pen has been dismissed on this finding, and 
the plaintif has not appealed from “this 
part of the judgment and decree. This find- 
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ing, in our judgment, has the legal effect of 
absolving the Society from liability, 8o far 
as the action for malicious prosecution is 
concerned. We shall assume in favour of 
the plaintiff for present purpose that Bhu- 
pen moved the Sub-Divisional Magistrate 
to start criminal proceedings against the 
plaintiff only as the Manager of the Society. 
and that even if he had acted in excess of 
authority, his action was ratified by the 
Society. Even if he had no express autho- 
rity to lay the information and there was 
no ratification, the principle that a master 
is Hable for the tortuous actions of his ser- 
vant acting within the scope of his employ- 
ment would still be applicable to the casa 
of the Society, a corporation notwithstand- 
ing the resolution of April 22, 1929, seeing 
that the lodging of a first information 
report against another employee of the 
Society falls within scope of his employment 
as Manager of the Society. All the same, 
we do not think that the Society can be held 


‘liable, the case of malice against Bhupen 


having been negatived. 

At some time an opinion prevailed that 
a corporation aggregate cannot in law be 
made liable in any action, to sustain which 
proof of malice is required. This opinion 
proczeds upon the view that malice being 
a state of mind cannot be imputed to a 
corporation aggregate which has no mind, 
A very strong exposition of this view finds 
expression in the judgment of Lord Bram- 
well in Abrath v. North Hastern Railway 
Co. (4). His Lordship punctuated with 
emphasis and illustrated with examples the 
proposition that a corporation aggregate can 
never be liable in an action for malicious 
prosecution even if all its members, all its 
office-bearers or all its servants were 
actuated hy malice in starting a criminal 
prosecution. The decision of the majority 
of the House of Lords, however, indicates 
that this dictum had not their approval. 
The question came up later on before the 
Privy Council in Citizens Bife Assurance 
Co, Ltd. v. Brown (5) a case of mali- 
cious libel. Lord Lindley held that the 
doctrine that a corporation cannot be made 
liable on an action for malicious prosecution , 
was an exploded one. “To talk”, said his 
Lordship, “of imputing malice to corpora- 
tions, appears to their Lordships to intro- 
duce metaphysical subtleties which are 
needless and fallacious". The principle of 


(4) (1886) IL AO 247; 55L JQ B 457; 55 LT 63; 50 
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liability was formulated by him in these 
terms: 

“Tf it is once granted that corporations are for 
civil purpose to be regarded as persons, 4. e, as 
principals acting by agents and servants, it is 
difficult to see why the ordinary doctrines of 
agency and of master and servant are not to be 
applied to corporations as well as to ordinary 
individuals. These doctrines have been go applied 
in a great variety of cases, in question arising out 
„of contract, and in questions arising out of torts 
and frauds; and to apply them to one class of 
libels and to deny their applications to another 
class of libels on the ground that malice cannot 
be imputed to a body corporate appears to their 
Lordships to be contrary to sound legal princi- 
ples.” ess a. 

The principle, therefore, is now well- 
established that „a corporation would be 
liable in an action for damages, if a like 
action against its agents or servants acting 
with authority or within the scope of their 
employment would have been maintainable 
against them, if they had acted as principals. 
Absence of malice on the part of Bhupen 
would have protected Bhupen from an 
action for malicious prosecution, if he on 
his own behalf and as principal had pro- 
secuted the plaintiff. His action would not 
have been tortuous, and so no vicarious 
liability can be fastened on the Society for 
an act of its servant or agent (Bhupen) 
which was not in itself an actionable 


“one. 

With regard to defendants Nos. 3 to 9, there 
is no satisfactory evidence of malice. The 
evidence given by or on behalf of the plain- 
tiff that some of them had previous grudge 
against him is not reliable. It is belied by 
the documentary evidence on record. These 
defendants were unanimous with the other 
members of the Managing Committee 
against whom nothing has been said and 
who have not been made defendants, in 
appreciating the plaintiff's past work. On 
April 15, 1928, they had voted for an 
increase of his salary by Rs. 25 a month 
|Ex. A (1) If47]. They considered his 
services invaluable and indispensable when 
they twice refused his application for leave 
in Septembe? and October 1928, and also 
when they sanctioned his leave in January 
1929 on full pay [Ex. 2 (Z-16) and 2 
(Z-17); 11-59), and even as late ag March 
14, 1929 treated ehim with utmost con- 
sideration [Ex. 2 (Z-22); I-59]. Their 
opinion was changed only when later on 
Pathak, a responsible officer of the Co- 
Operative Department and a disinterested 
person who had examined with care the 
affairs of the Society, had placed before them 
at regular meetings of the Managing Com- 
mittee facts affecting his capacity and 
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honesty. The charge laid against them in 
the plaint that they were won over by the 
wilfgl misrepresentations of Bhupen, and 
later on entered into a conspiracy with 
the latter, has not, in our judgment, been 
established. 

We may note in passing that the allega- 
ticn that they were won over by misre- 
presentations is in itself sufficient to acquit 
them of mala fides. There is not a tittle of 
reliable evidence in support of the aver-, 
ment made in para. 17 of the plaint that 
they flouted the resoluti-n of the Managing 
Committee dated April 22, 1929, and 
instigated Bhupen to report against the 
plaintiff to the Registrar and to the Sub- 
Divisional Magistrate. At that meeting the 
origina] motion for informing the Police 
was negatived, and a sub-committee was 
formed to investigate into the case against 
the plaintiff. But the resolution of the 
same meeting was that a copy of the 
proceedings be forwarded to the Regis- 
Magistrate. 
It was left to Kalidas Gossain and to 
Haran Chandra Bose, two of the plaintiff's 
witnesses and partisans to say that there 
was no such resolution, and that Mr. San- 
del inspite of protests from the former 
recorded the same in the proceeding book. 
The cross-examination cf the former at 
p. 159 and of the latter at p. 188 
has exposed their lying statements. These 
defendants had ncthing to do with the 
initiation or continuance of the criminal 
proceedings. Some of them helped Mr. 
Sudhir Roy with facts on which he wanted 
information, and Mr. Sandel deposed in 
the criminal case because he was a mate- 
rial witness and had been summoned as a 
witness. The charge was not false to their 
knowledge; there was no evidence that any 
of them misled the Police, or produced 
before if any suborned evidence to induce 
them to send up an innocent man for trial 
before the Magistrate. None of them can 
be called the prosecutors of the plaintiff 
onthe principle formulated in Gaya Prasad 
v. Bhagat Singh (6) at p. 192*. We accord- 
ingly hold that there is no case against 
them and must consequently diseharge the 
decree for damages for malicious prosecu- 
tion passed against them and defendant 
No. 1. 

The only other point that remains to be 
considered on this part of the case is whe- 
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ther defendant No. 1 or any of the defendants 
Nos. 3 to 9 was responsible for the plaintiff's 
prosecution, i. e. can be regarded as his 
accusers. We have already hold that de- 
fendants Nos. 3 to 9werenot. The letter to 
the Sub-Divisional Magistrate on which he 
directed the Police to take ac'ion was written 
by Bhupen. It was Pathak and Bhupen 
who approacted the Magistrate. But as 
that letter was signed by Bhupen also as 
“Manager of the Society, the Society occu- 
pies, in our judgment, the position of an 
accuser. Our decisicn is against defendant 
No. 1 on this point, but it does not, in view 
of our preceding findings, affect the decree 
which we have passed above. 

There only remains for consideration the 
plaintiff's claim for damages for wrongful 
dismissal. He was at first asked to sub» 
mit his explanation within a fortnight on 
two charges formulated against him in the 
meeting of the Managing Committee held 
on Murch 30, 1929 (Ex. A-l8; Il-63); 
one-of them concerned his work of manage- 
ment, re: loan to Aziz and his relations, but 
.the other was of a more serious nature; it 
.was his preferential treatment to debtors 
tolthe detriment of the Society's interest. 
The debtors to whom he accorded such 
undue and preferential treatment were 
either his or Jiten’s relations. This is a 
finding of the learned Subordinate Judge 
based on good evidence. The plaintiff did 
not submit any explanation in time and 
pleaded on April 14, 1929, that for sub- 
mitting an explanation he required informs» 
tion which he had asked for from Jiten, 
[Ex.5 (a) dated April 14, 1929; II-759], 
‘This was a false excuse. He states in 

` his examination-in-chief that he could not 
submit any explanation as he was not 
given facilities for examining the books 
(1-72,1-12-18). This is also a false state- 
ment. His statement in cross-examination 
at p. 114, 1. 12-20, shows that he never 
cared to obtain any information from the 
records in the Society's office. Later on, 
he wrote a letter on May 4, 1929, to the 
Secretary of the Society (Hx. 5; II-741). 
It is no explanation of the specific charges 
he was fequired to meet. Only general 
Statements in the nature of platitudes 
were made therein. In the course of time, 
other facts were found against him, and 
the charges on which the Society pro- 
ceeded to dismiss him summarily are sum- 
marized in the proceedings of the meeting 
of: the Managing Committee held on 
May 29, 1929 (Ex. A-15; II-77). We shave 


e tosee which of these charges have been 
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established, and if those which have been 
éstablished entitled defendant No. 1 to 
dismiss him summarily. In considering 
this question, we have also to take into 
account cther matters not ‘mentioned in 
this part of the proceedings of May 29, 
1929, bat which transpired later, for, it 
is an established proposition that a dis- 
missal can be justified on a ground nct 
stated or known to the master at the 
time of dismissal :” Smith's Law of Master 
and Servant, p. ¢0, Edition 8. 

The charges formulated against the 
plaintiff arrange themselves under three 
main heads: (1) acts of mismanagement, 
(2) acts of bad faith, and (3) acts which 
were detrimental to the financial position 
of the Society. Under the first head 
come the following: (a) lack of supervi- 
sion ‘over the day to day administration, 
(b) bad investments and wilful failure to 
take steps to realize them, (e) allowing 
large claims to be barred by limitation, 


. (d) allowing Jiten and his own son Sudhir 


to act without security inspite of resolu- 


tions .of the Managing Committee, (e) 
payments made to the building con- 
tractor in excess of the amount sanc- 


tioned, (f) loans advanced to minors, (g) 
issuing shares in excess of the authorized 
capital. 

Under the second head come the follow- 
ing: (a) Preferential treatment to his own 
relations and relatives of Jiten to the 
detriment of the interests of the Society, 
(b) temporary misappropriation of ihe 
Society's money for financing his private 
business and that of his son, (c): large 
amount of paper transactions made to 
mislead the members of the Society 
and to serve personal ends, (d) altera- 
tion of a resolution of the Managing 
Committee relating to further loans to 
bustee people, (e) forging the name of a 
dead depositor. 

Under the third head falls the manner 
in which he conducted his own money- 
lending business. We will take up these 
seriatim. (His Lordship then discussed 
the evidence and proceeded). In our 
judgment the Society or any Bank cannot 
with safety to itself continue the services. 
of a manager guilty of such acts and any 
Bank would be justified in dismissing 
him. This was not merely carrying on 
business by the employee in competition 
with the employer, but at the cost of the 
employer. These charges which have been 
esiablished against the plaintiff would, in 
our judgment, entitle a master to dismiss 
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his servant summarily. In considering 
the question whether a summary dismissal 
is justified, the principles formulated by 
the Judicial Committee in Juniter General 
Insurance Co. v. Ardeshir Bomanji (7) 
must be keptin view. The position of the 
employee and the nature of business 
entrusted to bim must be considered. A 
single actof negligence on his part would 
not ordinarily be sufficient to justify a 
summary diemissal. Tt is a strong measure 
and must be justified only when a strong 
case is made out. There 'is abundant 
authority for the view that where conduct 
consists of an accumulation of acts 
which occurring singly would not in 
themselves justify dismissal, dismissal may 
be justified. Manifold charges, some of 
them of a serious nature, have in this 
case been established, and taking their 
cumulative effect into aeconnt, we are of 
opinion that the dismissal was justified 
provided the Managing Committee was 
‘Jegally competent to dismiss him. ` 
raises the question as to whether the 
Managing Oommittee had such - power. 
The Managing Committee was the govern- 
ing body of the Society. It was its executive. 
It was responsible for the good management 
of its affairs. Through appointment of com- 
petent members of the staff, management 
could be carried on. The Managing Com- 
mittee had therefore the power to appoint 
and did appoint the plaintiff, but as the 
appointment of the plaintiff at a salary 
involved financial obligations, under bye-law 
23 (v) it had to be brought to the notice 
‘of the members assembled at an ordinary 
general meeting. Bye-law 23 defines the 
business of an ordinary general meeting. 
The relevant portion runs thus: 

“The business of an ordinary general meeting 
shall be.... 

(5) to take notice of any subjects which affect 
the financial position of the Society and to pass 
resolutions with regard to them”. 

{Exhibit ©. portion not printed). In ac- 
cordance with ¢his bye-law, the fact of the 
appointment of the plaintiff at a salary 
was tabled as an item of business at an 
‘ordinary general meeting long after he had 
been actually appojnted by the Managing 
. Committee. The members assembled at the 
general meeting could have turned it down 
on the ground that the Society could not 
then bear the burden of his salary. Tf. how- 
ever, they were of opinion that a salaried 
- (N41 C N 1221; 168 Ind. Cas. 884; AT R 1937 
R 561; (1937) M W N 1199; 19370 L 
. R 348; 1937 A L R 503: 9 RPO 337:3 BR 573: 39 P 
LR 548: 46 L W79; 1937 OW N 662; (1937) 2M LJ 
139; 39 Rom, LR 997 (PO), 
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manager was desirable and that the pay 
was such as the Society could bear having 
regatd to its financial position and the 
amount of work of the Society, they could 
not, in our judgment, pass a resolution for 
having another man on the same pay. In 


no sense could they be regarded as the 


appointing authority. The Managing Com- 
mittee had the power to appoint the plain- 
tif and did appoint him, and so had the 
legal authority to dismiss him. Even if this 
view is wrong, there is a resolution of the 
members of the Society assembled at the 
general meeting held on May 30, 1926 [Ex. 
2 (z); 1-35] by which the Managing 
Committee was authorized to dismiss the 
staff, and this authority according to the 
construction we put on the said resolution 
continued till the next. annual general 
meeting which was held in the year 1931. 
We accordingly hold that the plaintiff's 
dismissal was by a competent authority 
‘and was justified. 
` The result is that this appeal is allowed 
and the cross-objections dismissed. The 
plaintiff's suit is dismissed with one set of 
costs throughout. Hearing fee is assessed 
at Rs. 250. The same to be apportioned 
between the defendants in the following 
manner: (a) defendant No.1 will get from 
the plaintiff halfof the costs of this Court 
and of the Gourt below; (b) defendants 
Nos. 3to 9 will get equally between them 
half of the costs of this Court, and (c) they 
would get equally between them half of 
the costs of the lower Court less what bas 
-beén awarded to defendant No. 2 by the 
decree of the said Court. 
July 26, 1938.—It is represented to 
us today that there may be some dispute 
later on between the parties on the ground 
that the last portion of our judgment deal- 
ing with costs is liable to be misinterpreted. 
We directed that one set of the lower 
Oourt’s costs is to be paid by the plaintiff 
to the defedants. By that we meant one 
set of Pleader’s fee, although there was 
separate representation of the different 
defendants, calculated on .the total caim 


which was Rs. 10,100, that is to say, Plead». 


er's fee was to be taken to be Rs. 352, and 
that was to be apportioned amongst the 
defendants in the followig way, namely 
half of the Pleader's fee, that is Rs. 176 
would have to be paid by the plaintiff to 
defendant No. 1 and the other half, namely 
Rs. 178, to be paid by the plaintiff to defen- 
dants Nos. 2 to 9 to be divided among sdid 


e 


defernants Nos. 2 to9. As there was. no' 


appeal against defedant No. 2, we could not 


1939 


disturb the decree for costs made in his 
favour by the lower Court and . there- 
fore we directed that out of the sum 
of Rs. 176 payable by the plaintiff on 
account of the Pleader’s fee, defendant No. 
z would get whatever had been awarded 
to him by the decree of the lower Court, 


` namely Rs. 117-5-4 and the remainder, that 


is, Ks. 58-10-5 was to be divided equally 
between defendants Nos, 3 to 9. T'he decree 
of this Court would accordingly be drawn 
up on. the terms indicated above, that is 
to say defendant No. 1 would get from 
the plaintiff all other items of costs men- 
tioned at p 270 of part Lof the paper-book, 
but in the place cf Rs, 117-5-4 against the 
item ‘Pleader's fee,’ the amount isto be 
Rs. 1/6. Defendants Nos. ð to 9 would get 
from the plaintiff all the items of costs men- 
tioned at p. 269 of part Lof the paper-bock, 
but the Pleader's iee is to be Ks, d8-1C-3 
instead of Ks. 11%-5-4 as stated therein, 


and- the total of the said amount would be. 


divided equally between defendants Nos. 3 
to 9. So far as the schedule of costs 
awarded to defendant Nos. 2 mentioned at 
page 271 of the paper-book is concerned, 
that would remain unaffected. There was 
no ambiguity in the order for costs in this 
Uourt. ‘hat order stands. ; 
D. Appeal allowed, 


QUDH CHIEF COURT 
Second Oivil Appeal No. 376 of 1936 
March 8, 1939 
HAMILTON, J. 

Raja Syed MOHAMMAD SAADAT 
ALL KHAN—Degrenpanr—APPELLANT 
versus 
K. B. Raja MOHAMMAD AMIR AHMED 
KBAN—PLAINTIFF AND ANOTHER— 

DprenpaNnts—Reseon DENTS 

Land tenure—Grove land~General custom in Oudh 
of re-entry by proprietor on abandonment by tenant 
-Abandonment by acquiescence in Court sale and 
relinquishing  possesston subsequently, if aers 
posttion—Land given by taluqdar for planting grove 
an 1876—Locument not having condition of re-entry 
on abandonment—No reference in aeed to generat 
custom—W ajib-ul-arz not showing existence of such 
custom in respect of grove land subsequent to 1863— 
Grove sold. at Court sale without objection by tenant— 
Auction-purchaser taking possession--Suitt by taluqdar 
for possession—Custom held was implied in document 
and taluqdar could get possession. 

There isa general custom in Oudh that whena 
grove-hoider abandons the grove, the village proprie- 
tor is entitled to possession. When once there is an 
abandonement, it makes no difference in pusition whe- 
ther the abandonment be by an immediate volufitary 
act, namely, by transferring the grove and handing 
over possession or by acquiescence in the Vourt sale 
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and relinquishing possession subsequent to that 
auction-sale. Mahabir Prasad v. Uma Shankar (7) 
and Ganesh v. kaja Suraj Baksh Singh (9), relied 
on, 

a talugdar gave some land to one H for startinga 
grove and a document was executed on June 20, 1877, 
by H to the effect that the talugdar on November 1, 
1876, had givenhim land to start a grove on certain 
conditions which included that the ownership of the 
trees and land would be in the talugdur and H would 
have no power of sale or mortgage. There was no 
condition ofre-entry stated. A died and subsequently 
the appellant obtained a decree against M, the son of 
H and purchased at auction the grove. M raised no 
objection and possession passed to the auction-pur-- . 
chaser, The talugdar filed suit for possession of the 
grove. The wajib-ul-arz of the village dealt with 
rights of grove-holders in respect of only such groves 
as existed in 1868 : 

Held, that although the wajig-ul-arz did not show 
custom in respect ot groves which came into existence 
after 1863 and although there was no mention in the 
document of a general custom yet the document con- 
tained the termson which groves were held in Ouch 
under custom when such custom existed and it was 
implied, therefore, that the talugdar would have the 
same right as he had where the custom existed. It 
could reasonably be inferred that when the land was 


.Z1ven, ib was given on condition which included the 


recognition of the general custom in Oudn thet aban-- 
donment entitled the landlord to recover possession of 
the grove. 

[Case-law referred to.] 


5. O. A. against the order of the First 
Oivil Judge oi Kher, dated July 1s, 1936, 
affirming the judgment and decree of the 
Additional Mansit, Kheri, dated February 
17, 1936. 


Mr. M. H. Kidwai, for the Appellant. 
Mr. Ali Zaheer, for Respondent No. 1. 


Judgment.—This is an appeal by a- 
deiendant against an appellate decision of 
the Firat Civil Judge of Kheri who nimself: 
dismissed an appeal against a decision of- 
the Additional Munsif of. Kheri. 

‘The facts are that the ta luqdar of Mahmuda- 
abad gave some land to one Hazari Lall, 
father of defendant No. 2, for starting a 
grove and a document wus executed on 
June 20, 1971, by Hazarı Lal) to the effect: 
that on ms application the tatugdar on 
November l, 1676, had given him land to 
starl a grove on certata Conditions wnich 
included ihat the owuersnip of the trees 
and iand would be in“the talugaar and 
Hazari Lall would bave no power ofsale 
or mortgage. ‘l'uere was uo condition of 
lerentry stated. Hazari Lali died and sub-- 
sequently the appellant obtained a decree’ 
against Maiku Lall, the son, aad purchased 
at auction the gruve. Maiku Lall raised nu 
Objection ana possession passed to the 
auction-purcuaser. 'Tnen tne telugdar of 


‘Mahmudabad tiled tbis-suit for possession - 
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of the grove and succeeded in the trial and 
first Appellate Court, 

The learned Counsel for the appellant 
has urged that Maiku Lall as successor 
of Hazari Lal! did not violate the conditions 
on which his father was given this land to 
plant a grove as he executed no voluntary 
transfer and also as there was no condition 
of reentry the plaintiff could not obtain 
ejectment. The learned Counsel quoted 
the following cases in support of his con- 
tention. 

Nil Madhab Sikdar v. Narattam Sikdar, 
I. L. R, 17 Oal. 826 (1), was a case where 
there was a permanent maurasi lease witn 
@ stipulation that the lessee would not 
transfer the land, and if he did so, the sale 
was void. There was a sale by a Court and 
it washeld that tae plaintiffs could not 
eject ag there was no clause giving a right 
of re entry or making the lease void in case 
of a breach of contract against alienation. 
The condition against transfer could not be 


said to be for the benefit of the lessor and‘ 


under s.10, Act IV of 1882, it was void. 
Further there was no breach entitling the 
lessor to re-entry as there was no voluntary 
transfer. 

In Madar Saheb v. Nabawa Gujran Shah, 
I. L. R. 21 Bombay 190 (2), it was held that 
no suit of ejectment lay when there was 
a kabuliyat by which there was an under- 
taking not to sell or mortgage and a state- 
ment that mortgage or sale, if made, would 
be void, but there was no clauseof re-entry. 

In Natrapal Singh v. Kalyan Das, 1. L. R. 
28 All. 400 (3), there was a lease under 
which the lessee and his heirs would not be 
competent to transfer by sale or mortgage. 
The property was alienated and the lessor 
brought a suit for possession which was, 
however, dismissed. 

In Udipi Seshgiri v. Seshamma Shettai, 
I. L. R. 43 Madras 503 (4), there was a per- 
petual lease of agricultural land with the 
following provisions :— 

“When you do*not require this property it should 
be delivered back to us, and you shall have no 
right to alienate the same to anybody in any way.” 

he assignment of the lease was neld ope- 
rative. ‘ 


The decision of the Courts below has been 
supported by the learned Counsel for tne 
respondents on the strength of various Oudh 
decisions. 


(1)17 0 8h. 

(2) 21 B 195. 

(3) 28 A 400, < 

(4) 43 M 503; 61 Ind. Cas. 658; 39 M L J 128; (1920) 
MW N 408; 12 L W 45;A I 1920 Mad, 1006, 
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Azmat-un-nisa v. Ganesh Prasad, 28 O. Q. 
119 (5), was a case of transfer of a house 
with sıte and the wajib-ul-arz established 
the custom that the transfer or had no right 
to sell the house with site. It was held that 
there was a general custom that in the 
absence of a special contract to the contrary, 
there was in the Province a mere right to 
use the house as Jong as the house was 
maintained and as long as the person in 
possession did not abandon the house by 
leaving the village. The occupier, therefore, 
had no interest which he could sell or 
whieh could be soldin execution of a dec- 
ree except the interest in the timber roof- 
ing and wood work. This view was held 
by following Sri Girdharji Maharaj v. 


. Chhote Lall, I. L. R., 20 Allahabad 248 (6). 


Apart from that, however, the learned Judge 
held that the plaintiff being admittedly 
the owner of the land, her ownership em- 
braced within it the right to possession. 
Oonsequently, the transferor having died 


and the plaintiff being the owner of the. 


land on which the house stoud, was entitled 
to recover possession unless the defendants 
established a right of occupancy. The 
transfer having been found to be invalid, 
the defendants’ occupation of the plaintiffs’ 
land was rank trespass aud without any 
further ado they must vacate. 

Mahabir Prasad v. Uma Shankar, 28 
O. ©., 133 (7), being abcut a grove, is more 
in point. lt was held there that the sale of 
one-half of a grove by a tenant who is not 
the owneramounted to an abandonment 
of the grove to that extent and the landlord 
is entitled to eject the purchasers in pursu- 
ance of the usual custom prevailing in Oudh 
that the grove reverts to the landlord when 
it is abandoned by the tenant. 

In Iqbal Hussain v. Kesho Dayal, 1938 
0. W. N., 176 (8), it was held that waere 
on the basis of a wajib-ul-arz the only right 
which the grove-holders nad was to enjoy 
the fruits and every other incident of pro- 
perty in thetrees belonged tothe taluqdar, 
the grove-holders had no right to sell the 


trees. [f they sold the trees, the sale amounts © 


to abandonment, and as tne purchaser gets 
nothing by an invalid purchase, the talug- 


(5) 28 O O 119; 83 Ind. Cas, 51; 10 O & AL R 1305; 
ILO L J 720; L Rö A(0)6; A1 k 1925 Oudh 262; 1 
O WN 515. 

(6) 20 A 248; A W N 1598, 2. 

(7) 28 O U 133; 85 Ind. Oas. 527;100& A L R 1310; 
20 WN 22; Lk 6 A(O) 39; ALK 1925 Oudh 319; 12 
O Ld 253, ae 

(8> (1938) O W N 176; 173 Ind. Cas, 289; 1938 O 
ron 101;10 KO 217; A I R 1938 Oudh9i; 1938 R D 

9, 
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dar was entitled to get possession of the 
grove so sold. 5 

In Ganesh v. Raja Suraj Baksh Singh, 
20. W. N. 944 (9), is was held that accord- 
ing tothe usual custom prevailing in Oudh 
a tenant is debarred from selling a grove 
held by him and if he does so, the landlord 
can treat it as abandonment and sue for 
recovery of possession from the transferee. 
lt was urged that there could be no custom 
‘in that case inasmuch as the grove in suit 
was planted after the annexation and that 
therefore there had not been time for a 
custom to grow up. The learned Judge 
stated that the terms under which the tenant 
held the grove must be a matter of contract 
between him and his landlord. Where, 
however, a general custom exists with re- 
gard to groves, it is obvious that every per- 
son who plants a grove must, inthe absence 
of any agreement to the contrary, be held 
to have acted in accordance with the custom. 


The Court below held in this case that there - 


was no general custom prevailing in the vil- 
lage because the wajib-wl-arz which gave in 
details the right of grove-holdsrs dealt only 
with such groves as existed in 1863.-The 
conditions, however, were similar to those 
contained in Kx-1, the document in the 
present case. 

These Oudh cases which have been 
quoted were all cases of transfers by the 
grove-holder and not sales by a Oourt, but 
1 do not think that that materially alters the 
position, once it is held that there was 
abandonment whetherthe abandonment be 
by an immediate voluntary act, namely, by 
transferring the grove and handing over 
possession or by acquiesvence in the sale 
and relinquishing possession subsequent 
to that auction sale. Maiku Lall has ac- 
quiesced in the sale to the defendant- 
appellant wno is now in possession. It is 
true that there was no custom as to groves 
in this village in the sense that the wajib- 
ul-arz dealt oniy with the groves there spe- 
citied, and similarly this document Ex. | 
had no mention of a general custom but 
ib appears to me that it contains the terms 
on waich groves are held in Oudh under 
custom when such custom exists and it was 
implied, therefore, that the talugdar would 
have the same right as he has wnere the 
custom exists. Jt has been held both in 
Mahabir Prasud v. Uma Shankar, 280. O. 
18317) and Ganesh v. Raja Suraj Baksh 
Singh, 2 O. W. N. 944 (9), that there is a 
genere: custom in Oudnu that when a groye- 


e (9)2 O WN 944; 91 Ind. Oas. 1021; L R 6A\0) 119; 
A LR 1926 Oudh 139, 
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holder abandons the grove, thé village pro- 
prietor is entitled to possession. 

The decisions quoted by the learned 
Counsel for the appellant do not refer to 
(udh and do not refer to groves and, there- 
fore, can be distinguished from those Oudh 
decisions. It should be remembered that 
Ex. 1, dated June 20, 1877, was not drawn 
up till some seven months after the land 
was given for the planting of a grove and 
sol consider it reasonable to infer that 
when this land was given, it was given 
on conditicn which included the recognition 
of the general custom in Oudh that aban- 
donment entitled the landlord to recover 
possession of the grove. 

I think, therefore, that the decisions of 
the Courts below are correct, and I, there- 
fore, dismiss the appeal with costs. 

8, Appeal dismissed. 





PATNA HIGH COURT 
Appeal from Original Order No. 125 
. of 1938 
January 24, 1939 
JAMES AND ROWLAND, JJ. 
KAMALUDHARL LAL AND OTHERB— 
DROBES-HOLDERS— APPELLANTS 
YETSUS 
Rai Bahadur KAMLESHWARI 
SaHAY—ZJ UDGMENT-DEBTUR-— 
REBPONDENT 

Civil Procedure Code (Act V of 1508), 6. Si, 
0. XXI, rr. 21, 30—Money decree—Discretion given 
to Court by O. XXI, r. 21,to refuse simultaneous 
execution against person and property, whether ex- 
tends to compelling decree-holder to take either of 
these methods—Judgment-debtor having sufficient 
property against which decree-holder can proceed— 
Whether ground for refusing execution by arrest in 
first instance, 

The decree-holder has the right to decide whe- 
ther he should execute the decree for money by 
arrest of the judgment-debtor cr by attachment and 
sale of property or by both; and the discretion given 
to the Court by O, XXI, r. 21, Vivil Procedure Code to 
refuse simultaneous execution against the person and 
the property does not extend to compdlling the decrees 
holder to take either one of these methods. Har- 
gobind-Kishan Chand v. Hakim dingh (1), relied on, 
Chena Pemaji v. Ghelabhat Narandas (2), Raja 
Chunder toy v. Shama Soondart Debi (3) and 
Johari Mat v. Sant Lal (4), referred to. 

An objection to the execution of a decree by the 
arrest of the judgment-debtur cannot be entertained 
on the ground that the judgment-debtor has suffi- 
cient property ugainst which the decree-holder may 
proceed inthe first instance. lf it is considered an 
abnormal thing for a gentleman of wealth and 
position to be arrested, this should be bgcause it is 
an abnormal thing for such a gentleman to evade, 
avoid, delay and obstruct payment of his just 
debts ; anaa debtor whois able to pay but does 
not pay isin the position ofa person in contempt 
of Uourt, The proper course for such a person is tg 
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purge his contempt by fulfilling the 
Court and pay the decretal amount, 
A. from an order of the Subordinate 
Judge at Bhagalpur, dated April 20, 193s. 
Mr. S. N. Bose, for the Appellant. 
Mr. D. L. Nandkeolyar, for the Respon- 
dent. 


Rowland, J.—This is an appeal by the 
decree-holder who sought to execute a 
a decree for money against one of his 
judgment-debiors who happened to be in 
the original transaction not the person 
primarily liable but a surety. The decree- 
holder has applied to the executing Court 
to execute the decree by the arrest of 
this judgment-debtor and the latter 
objected firstly that he being the surety 
and not the principal person Liable, execu- 
tion should not be levied against him 
until all means of execution against the 
principal judgment-debtors had been 
exhausted. ‘Lhat first objection was dis- 
allowed by the Subordinate Judge and 
rightly so. The second objection was that 
the decree holder if he could proceed 
against this judgment-debtor, ought, in the 
first instance, to levy execution against 
the property and only be permitted to 
levy execution against the person on 
failure of hia remedy against the property. 
This objection the Subordinate Judge 
allowed on the grounds that the objector 
had sufficient properties against whica the 
decree-holder might proceed in the first 
instance, and that there was nothing con- 
vincing to show that the objector was 
likely to obstruct or to leave the jurisdic- 
tion of the Court or that he had ais- 
honestly transferred, sold or removed any 
of his property or committed any other 
‘act of bad faith. For the appellant-decree- 
holder, it is argued that these are not 
‘grounds on which a Courtshould disallow an 
application for the arrest of a defaulting 
judgment debtor, that the decree-holder 
16 given by the Uode the option of 
choosing the! manner in which he will ask 
the Oourt to execute his decree and that 


order of the 


except as specifically providedin the Code,- 


it is not for the Court to impose restric- 
tions on this freedom of choice of the decree- 
holder. Reterence is made to the deci- 
sion in Hargobind Kishan Chana. v. 
Hakim Singh (1) in whicn it was, held that 
the decree holder has the right to decide 
whether he should ‘execute the decree ior 
money by arrest of the judgment-debtor 
or by attachment and sale of property or 


(1) 6 L 548; 93 Ind, Oas, 54; ALR 1926 Lah, 
0. . 
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by both; and that the discretion given to 
the Court’ by O. XXI, r. 21, to refuse 
simifltaneous execution against the person 
and the property did not extend. to 
compelling the decree-holder to take either 
one of these methcds. The decision was 
founded on an examination of s. 51 of the 
Code of Civil Procedure and of O. XXI, 
rr. 11 (1), 11 (2) and particularly cl. (f) 
and 17. Rule 30 is also referred to. 
Reliance is placed on observations of the. 
Bombay High Oourt in Chena Pemaji v. 
Ghelabhai Narandas (2) to the effect that 
the creditor has a right to all the assistance 
which the law can give him. For the 
respondent we have been referred to the 
amendment made in s. 51 of the Code 
subsequent to the above admission. The 
Amendment Act of 1936 inserted a proviso 
placing some restrictions on the right of 
the decree-holder to obtain an order for 
arrest against the judgment-debtor. The 


“(a) that the judgment-debtor has dons or is likely 
todo certain things designed to defeat the decree ; 
Q: 


. Court must ba satisfied either 


r 

(b) that the judgment-debtor has or had since the 
date of the decree the means to pay the amount of 
the decree or some substantial part thereof and 
refuses or neglects or has refused’ or neglected to pay 
the same” or 


(e) that the decree was for a liability of 
a peculiar nature. Now in dealing with the. 
objection of the judgment-debtor, the 
Subordinate Judge has referred to the 
absence of matters referred toin cl. (a) of 
the proviso; but he has not paid any 
attention to cl. (b) and itis substantialiy 
the case of the decree-holder that arrest 
ought to be ordered on the ground that the, 
judgment debtor is perfectly capable of 
paying but is unwilling to do so. The 
objector took the following as grounds Nos, 
10 and 11 of his petition of objection in the 
lower Court: | 

“(10) That the petitioner is a man who holds 
high position in society and it is only with a view 
to lower him in the estimation of the public that 
such a wrong step is taken ; ` 

Qi) That the petitioner has got suficient 
properties and hence the decree-holders ought not to 
have prayed for warrant of arrest”. 


It has been submitted to ud that the 
application for arrests was made with the 
purposes of humillating the judgment- 
debtor. On the otner nand the appellant 
maintains that the sole purpose of apply- 
ing for, arrest was to obtain payment of 
the judgment debtor. Tne objection taken 
shows, in my Opinion, a misconception: of 
the principles which should govern the 


* (2) 7B 301, i ace 
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relations between creditors and debtors. 
f it is considered an abnormal thing for a 
gentleman of wealth and position to be 
arrested, this should be because it is an 
abnormal thing for such a gentleman to 
evade, avoid delay and obstruct payment 
of his just debte; and a dehtor who is 
able to pay but dors nt pay is in the 
position of a person in contempt of Court. 
The proper course for such a person is 

“to purge his contempt by fulfilling the 
orderof the Court and pay the decretal 
amount. The petitioner before the Sub- 
ordinate Judge took an objection that he 
was not liable; but this was asking the 
Court to go behind the decree and a party 
against whom a decree has been passed 
18 not entitled to be Judge in his own 
cause and to choose whether it should or 


not be executed against him. He is not’ 


entitled to resist execution merely because 
yes dissatisfied with the decision in the 
suit. 
“On the legal point, I entirely agree with 
the decision in Hurgobind Kishan Chand v. 
Hakim Singh (1) which seems to be in 
accordance with the current of authority 
in earlier decisions under the old Code in 
the Oaleutta and Allahabad High Courts, 
Raja Chunder Roy v. Shama Soondari Debi 
(3) and Johari Mal v. Sant Lal (4). The 
Lahore decision, which I have cited, shows 
that the view of the Bombay High Court is 
on Similar lines. 


I would allow the appeal and set 
aside the order of the Subordinate 
Judge. I would disallow the objec- 
tion of the judgment-debtor and 


‘direct that the execution case be restored 
and do proceed accordirg to law. Mr. Bose 
for the appellant has assured us that in 
order to give the respondent an oppor- 
tunity of satisfying the decree and avoid- 
Ing arrest, bis client will not take steps 
for the arrest of the respondent within two 
months. The appellant will get his costs 
of this appeal and of the objection in the 
Court below. 

James, J.—I agree. 

8. 5 ` Appeal allowed. 

(3) 4 O 583. 

(4) 9 A 484; AW N 1687, 101, 


. 
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OUDH CHIEF COURT 
Criminal Reference No. 6 of 1939 
March 9, 1939 
HAMILTON, J. 
KING-EMPEROR—OomensInant 
versus 
CHHEDJ SINGH—Acovsgp 

Criminal Procedure Code (Act V of 1898), 9. 195 
(1) (a)—Complaint—Objece of 3,195 1) (a)—“ Public 
servant concerned” means person holding particular 
post and not particular individual, who passed 
order. 

The words “ public servant concerned” in s. 195 
(1), of the Code of Criminal procedure do not mean 
a particular individual but the person atthe time 
holding a particular post. The object of 8. 195 
(1) (a), is that the person best qualified to decide whe- 
ther a complaint should orshould not be made, should 
have the power to make a complaint. Whether a 
complaint should or should not be made depends on 
circumstances existing at the time that it has to be 
decided whether a complaint should or should not 
be made and it is, therefore, the person who is 
then on the spot who can decide and not the 
person who originally passed the order and having 
been transferred subsequently who may ba, in some 
he cannot posol say whe- 

8 


ther a complaint should or should not mads. 


P, D. Patel v. Emperor (1), relied on. 

Cr. Ref. made by the District Magistrate, 
Gonda. 

Thé Assistant Government Advotate, for 
the Crown. 

Mr. Kashi Prasad, for the Accused. 


Order.—This is a reference. by the 
District Magistrate of Gonda, who recom- 
mends that a conviction and sentence 
under 3.188 of tha Indian. Penal Code, be 
set aside on the ground that there was 
no proper complaint as is required under 
6.195 (1) (a) of the Code of Criminal 
Procedure. An order under s, 144 of the 
Code of Oriminal Procedure had been, 


-passed by the then Sub-Divisional Magis- 


trate of Tarabganj, who soon after left 
the District on transfer. A report was 
made by the Station Officer of Police Station 
Colonelganj, that the order under s. 144 
had been disobeyed and after considera- 
tion of the report of this Statibn Officer, the 
new Sub-Divisional Magistrate of Tarab- 
ganj filed a complaint purporting to be 
under s? 195 (1) (a) of the Oode of 
Oriminal Procedure. The learned District 
Magistrate has made this reference because 
in bis opinion “the public servant con- 
cerned” who can makes complaint under 
that section means the particular in- 
dividual who passed the. order under 
s. 144 of the Code of Criminal Procedure 
which had been disobeyed so that an 
offence under s. 188 of the, Indian Penal 
Code had been committed. I am unable 
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to agree with the meaning attached to 
these words by the learned District Magis- 
trate. It has been heldin P. D. Patel v. 
Emperor, 146 Ind. Cas. 653 (1), a decision 
of a Bench of the Rangoon High Court, that 
the words “public servant concerned” in 
s. 195 (1) of the Code of Oriminal Procee 
dure donot meana particular individual 
but the person at the time holding a 
particular post. Under s. 195 (1) (a) of the 
Code of Criminal Procedure, a complaint 
must be made either by the public servant 
concerned cr some other public servant to 
whom he is subordinate. ln the present 
case, the Sub-Divisional Magistrate who 
passed the order under s. 144 had been 
transferred to some other District so he was 
no longer subordinate to the Deputy 
Commissioner of Gonda, and, therefcre, if 
the view held by the District Magistrate 
who Las made the reference is correct, there 
would ‘be no one in Gonda District 
competent tomake acomplaint, but there 
would be, in some other District, the 
individual officer who had passed the 
s. 144 crder and some superior, Jt would 
obviously be ridiculous that more than one 
officer ina District other than that where 
the offence was committed, should have the 
power to make or to refuse to make a 
complaint, while no one in the District 
where the offence is alleged to have been 
committed any longer had the power. 
‘Lhe object of s. 195 (1) (a) appears to me 
to be tnat the person best qualified to 
decide whether a ccmplaint should or 
should not be made, should have the power 
to make a complaint. Whether a complaint 
should or should not be made depends 
on .circumstances existing at the time 
that it has to be decided whether a 
complaint should or should not be made 
and it is, therefore, the person who is then 
on the spot whocan decide and not the 
person who originally passed the order 
who may be, and indeed in this case is, 


in some . otHer District where he cannot `` 


possibly’ say whether a complaint should 
or should not be made. I am in full 
agreement with. the 


as in this case the Sub- Divisional Magistrate 
of Tarabganj passed the order under s. 144, 
jt is the Sub-Divisional Magistrate of 
Tarabganj, who is the public servant 
concerned under s, 195 (1) (a), even if he be 
not the Same individual who passed the 

(1) 146 Ind. Cas. 653; A I R 51933 Rang. 292; 
; Ss Or, Cas. 1123; 6 R Rang. 113; 35 Or. LJ 
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dezision in P. D.. 
Patel v. Emperors 146 Ind. Oas. 653 (1) and 
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order under s. 144 of the Code of Criminal 
Procedure. i 

T He reference, therefore, is rejected. 

a. Reference rejected. 


PRIVY COUNCIL 
Appeal from the Lahore High Court 
February 21, 1939 


Lorp RcMER, LORD PORTI R AND A 


Siz George RANKIN 
Musammat W ALLAN—APPELLANT 
. versus 
FAZLA AND OTHERS—RESPONDENTS 
Record of Rights — Entries in— Presumption~ 
Burden of proving that entry ta erroneous is upon 
person alleging so—Privy Counct!l—New _Plea—Point 
not raised in lower Courts cannot be raised for first 
time before Privy Council. : 
In view of the fact that under s. 44 of the Punjab 
Land Revenue Act an entry made in a Record of 
Rights is presumed to be true until the contrary is 
proved or a new entry is lawfully substituted therefor 


.the onus is thrown upon persons challenging the entry, 


of showing that the pedigree table prepared at the 
revised settlement is erroneous. [p. 771, col. 2.| , 
A point not put forward either before the trial 
Court or before the High Court, cannot be put 
forward for the first time before the Privy 


Council. 


Mr. J. M. Parikh, for the Appellant. 
Mr. H R. Majid, ior the Respondente. 


Lord Romer.—The question to be deter- 
mined upon this appeal is whether the 
appellant or the respondents are entitled 
tosuceed according to the Punjab Custo- 
mary Law to certain land of which one Sher 
Mohammad was possessed at the date of 
his death without issue in or about October, 
1929. The land, which is comprised in the 
Patti Daultani, in a village. called Lilhani, 
had been acquired in the years 1079 and 
1881 by one Yusaf and the appellant's 
claim to it can, be conveniently illuetrated 
as follows: 








PANAH 
gha Ahas alle Baksh a 
i | an 
ng Wallan ie 


| 
Sher Mohammad, 


Ahsan and Alla Baksh and any issue 
they may have had, appear to have pre- 


deceased Sher Mohammad. ‘Now in the, . 


~ 
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revised settlement inae in 1890-91, being 
the first revised settlement made after 
Yusaf had acquired the property, the 


pedigree table of proprietors of the village 


contains the following : 





























Patti Daultani 
HALIM caste Sheikh 
5 | 
Neka 
" - | ry 
l | h 
: ne descen- 
à ants are 
Panah Ahmed proprietors 
in Patti 
EaR Nasir Din. 
koyeran 
oD ee See ane ee a 
eee eis | | 
! | 
Allah Bakhsh Yusaf Ahsan 

















It would appear from this that Panah, 
the father of Yusaf, was the son of Neka 
and that Panah had a brother, Ahmed, 
whose descendants were proprietors in 
Patti Nasir Din. Who these descendants 
now are appears from the following pedi- 
































gree: 
Ahmed 
| 
5 Qaim 
3 A SS | 
Sadra Badra | Fazla 
` Widow Mehran, 1 esponden 
Respondent Dost No.1, 
No. 3, Mohammad, 
Respondent 
‘No, 2, 


If therefore Panah, the father of Yusaf, 
was in truth the son of Neka, as indicated 
by the pedigree of 1890 91, the respondents 
were “collaterals” of Sher Mohammad, and 


were entitled to succeed to his ancestral. 


property in preference tothe appellant. 
The appellant, however, contends that 
Panah who was tbe father of Yusaf was 
not thé same person as the Panah who was 
the son of Neka and the brother of Ahmed $ 
= this lastementioned Panah died son- 
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less; and that Panah, the father of Yusaf, 
wasthe son of one Haji. If she be right 
in this contention, the respondents are not 
collaterals of Sher Mohammad and the 
appellant is entitled to the property in 
dispute. fn view of the fact that under 
8. 44 of the Land Revenue Act, an entry 
made in a Record of Rights is presumed to 
be true until the contrary is proved or a 
new entry is lawfully substituted therefor, 
the onus is thrown upon the appellant of 
showing that the pedigree table prepared 
at the revised settlement in 1890-91, the 
relevant extract from which has been set 
out above, is erroneous. For admittedly 
there is no later entry that is inconsistent 
with the facts recorded in that extract. 
The appellant contends, however, that she 
has discharged this onus in the following 
way. In the first place she produces what 
is alleged to be an extract from the pedigree 
table of the village Lilhani prepared at the 
The extract 
which appears to have been made in April, 
1931, is stated in the record in this case to 
be as follows : 


caste Sheikh, 





| HALIM 









































Rasida Neka Tyas 
Sonless, ‘Sonless, 
i asf 
Panah | | Ahmed 
_ Sonless. 1 
Qaim 


Alive. Khewat No, 85, 


a: 
It would appear,’ however, from the answer 
to interrogations administered to the Special 
Quanungo,or Revenue Officer that the word 
“sonless” does not appear jn the pedigree 
table under the ghurt or square in which 
the name Panah appears, but that there is a 
blue circle (whether in pencil or ink is not 
stated) round the name, and that accord- 
ing to the table of references given in the 
pedigree table, this mark indicates a eonless, 
person. In the next place the appellant pro» 
duces a copy of a petition of plaint filed by’ 
Yusaf on March 28, 1870, as agent. for his 
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father Panah. In this plaint Yusaf describes 
his father as being the son of Haji, caste 
Sheikh, aged 105 years. 

It was in reliance upon this evidence that 
the appellant on March. 9, 1951, filed her 
plaint in the present suit in the Court of the 
Subordinate Judge, Sargodha, for a declara- 
tion that she is the absolute owner of the 
land left by Sher Mohammad and that the 
reepondents “have no concern whatsoever 
therewith.” : 

The suit came on for hearing early in 
January, 1932. The respondents at the 
trial relied very naturally on the pedigree 
table prepared on the revised settlement of 
1890-91. As to the pedigree table of 1856, it 
was contended hy them that it had been 
tampered with and that the blue mark 
shcwn in the ghuri of Panah had been 
fraudulently inserted at a later date. They 
further contended that in the suit of 1870 
Yusaf had admitted that Ahmed was his 
father’s brcther. In that svit which, 
already stated, was brought by Yusaf on 
behalf of his father Panah, it was claimed 
that Panah was the owner of some land in 
the village of Lilhani which in consequence 
of Panah’s absence at the time of settlement 
of 1856 had been shown in the settlement as 
being shamilat or village common land 
and the object of the suit was to have the 
land shown as Panah's property. To that 
suit there were 127 defendants, co sharers 
in the villagé, including one Qaim, who 
appears to have been the Qaim, the son of 
Ahmed referred to above. Of these defen- 
dants 36; including Qaim, filed a state- 
ment admitting the justness of the plaintiff's 
claim. ‘The plaintiff’, they said, “a col- 
lateral of ours, is a proprietor. He was 
absent at the time of the settlement. Con- 
sequently the entire land owned by him was 
entered as shamilat of the entire village. 
In fact the land of the plaintiff is shown 
with that of his‘ first cousin Qaim in the 
settlement papers.” What may be the pre- 
cise meaning of this last sentence is not 
very c.ear. But the statement that Qaim 
was the first cousin of Panah is plain 
enough. Other defendants opposed the 
plaintiff’s claim, dut none disputed his re- 
lationship to Qaim. Nor did Yusaf in the 
written reply that he had been ordered to 
submit, as he suid, “for elucidation of the 
facts of the case.” On the contrary, Plead- 
ing in the name of Panah, he referred to 
Qaim, in these terms: ‘Qaim, son of 
Abmed, who is my brother's son..." The 
suit appears to have been unsuccessful, 
though their Lordships have not been in- 


wairan v. gaZta (P.O) 
- formed for what 
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¥éason, the judg- 
ments in the suit nct having been put in 
evidence in the Courts below in the present. 
case. 

On January 29, 1932, the Subordinate 
Judge gave judgment in the present case In 
favour of the appellant. He held that 
Panah, son of Neka, entered as brother of 
Ahmed, father of Qaim, in the pedigree’ 
table of 1856, was' a different person from 
Panah, the father of Yusaf, In so hold’ 
ing he relied upon the fact that the t'anah 
in that pedigree was shown therein as hav- 
ing died sonless. The entry he said was 
correct, and no tampering with the entry 
was apparent. With regard to the state- 
ments made by Yusaf in the 1870 suit, he 
appears to have treated the description of 
the plaintiff Panah as being the son of Haji 
as being wholly inconsistent with his being 
the son of Neka, and said that’ Yusaf's 
allegation that Qaim, son of Abmed, was 
nephew of the plaintiff Panah, was. not 
taken as correct. Otherwise, he said, that 
suit would undoubtedly have been success- 
ful. Why it should have succeeded if the 
plaintiff were the son of Neka but failed if 
he were not, is by no means clear to their 
Lordships. But in any case it is a question 
that could only be decided after reading the 
judgments given in the suit, and those 
judgments were not in evidence before the 
learned Judge. . Except for stating that the 
Tespondents’ Counsel placed reliance upon 
the pedigree table of 1890-91, the learned 
Judge made no reference to that important 
piece of evidence. 

On January 8, 1935, the matter came by 
way of appeal before-the High Court of 
Judicature at Lahore. The appeal was 
allowed. It was held by Addison and Din 
Mohammad, JJ. that Panah, the father of 
Yusaf, was the son of Neka as shown by the 
revenue entries in 1890-91. They said that 
everything in thesuit of 1870 was consistent 
with those entries except the mention of 
Panah’s father’s name as being Haji, but 
that this circumstance was of little import- 
ance seeing that any person who performs 
the pilgrimage is described as Haji. With 
these observations their Lordships are in 
complete agreement, and were it not for the 
pedigree table of 15£6 it would be unneces- 
sary for them to say more. But the High 
Court thought it obvious that the original 
entry had been changed for the purposes of 
the present suit. Their reasons for so thinke 
ing were these. The copy of the pedigree: 
produced by the appellant had the word 
“gonless" written below. the ghurt- cote, 
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-taining Panah's name, and that copy was 
made in April, 1931. The respondents on 
the other hand produced a copy that “had 
been made in December 1921, and in this 
copy the word “sonless” did not appear 
under the ghuri. But, as already stated, 
the entry as it now appears has not the 
word “gonless” but a blue line round 
Panah’s name signifying the same thing, 
and the copyist of April 1931, may have 
deen merely translating the blue line. It 
is on the other hand at least possible that 
the copyist of December 1921, would have 
attached no significance to the blue line 
-by itself and so failed to reproduce it ; 
for it appears that the ghuries of some 
other owners who died sonless have both 
the blue colour inside and the word “son- 
fess” written underneath. The original 
entry may, therefore, have shown a blue line 
round Panah's name. But even if it did, 
the matter is of little importance in face of 
tke conclusive evidence furnished by the 
“pedigree of 1890-91 and the statements 
made by Yusaf in the 1870 suit. For it 
is plain from what was alleged in that 
suit that Panah and Yusaf were absentees 
when the 1856 settlement was prepared, 
and it is conceivable that in their absence 
.it was mistakenly assumed that Panah 
had died and left no sons or that it was 
“to the interest of some one at that time 
to represent fraudulently that this was so, 
It seems only fair tothe appellant that this 
possible view of ihe matter of the 1856 
' pedigree should be stated. 


Subject to this their Lordships agree 
both with the conclusion arrived at by the 
High Court and the reasoning on which 
their conclusion is based. 


The judgment of the High Court con- 
cluded with these words: “It is not dis- 
_ puted that defendants are entitled to 
succeed if they are collaterals.” But it 
was sought on behalf of the appellant to 
contend before their Lordships that even 
if the defendants are collaterals, the 
` appellant is the preferential heir to the 
property of which Sher Mohammad died 
, possessed as the land in suit was not 
ancestral. This contention, however, was 
_not put forward either before the Sub- 
ordinate Judge or before the High Court, 
and it cannot be put forward now. 


For these reasons their Lordships are 


of opinion and will humbly advise His 
a Majesty that the appeal should be dis- 
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missed. The appellant must pay the costs 
of the appeal. | 
8 Appeal dismissed. 


Solicitors for the Appellant.—Messrs, 
Stanley Johnson & Allen. 

Solicitors for the Respondents.—Messrs. 
Francis & Harker. 
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PRIVY COUNCIL 
Appeal from the Madras High Court 
February 24, 1939 i 
Logp ROMER, Lorp PORTEE AND 
; Sir Groras RANKIN 
ULAGALUM PERUMAL SETHURAYAR 


—ÅPPELLANT 
persus. j 
Rani. SUBBULAKSHMI NAOHIAR-— 
RESPONDENT 


Hindu Law—Impartible estate—Owner of, has un- 
fettered right of alienation—Owner ‘holding estate ag 
belonging to joint family — Alienation to member of 


: family—Effect of —Owner transferring whole estate 


toyounger son to exclusion of eldest — Whether 
self-acquired property in hands of transferee for pur- 
poses of descent, 

No doubt joint property cannot, if governed by a 
custom of impartibility be converted into separate 
property by any exercise of the right tocallfora 
partition as the existence of such a right is inconsis- 
tent with the custom. But itd-es not follow that by 
no other way can the same result be arrived at. 
Admittedly it can be achieved by surrender or 
relinquishment. The right of any given person to 
succeed by survivorship to any given property 
depends both upon the person continuing to boa 
member of the joint family and also upon the property 
continuing to belongto the family, An owner of an 
impartible estate has a power of alienation which is 
not limited by legal necessity nor liableto be con- 
trolled by any other member of the family, so that 
he can squander the pruperty or give or sell it to a 
stranger, thereby defeating the rights of other 
members, and it cannot be said that when he trans- 
fers the estate to a member of the family he is 
effectinga result similar to that produced by 
partition without having the power to compel parti- 
tion. Thestatus of an individual as a member of a 
Hindu jointfamily is in no way inconsistent with his 
owning separate property; and the right of unfettered 
alienation possessed by the owner of the impartible 


. estate may produce results, when exergised in favour 


of a member, which sre as favourable or more favour- 
able to him than those which partition would have 
produced. The rightof alienation is held to belong 
to the holder of an impartible estate because the 
other members of hie family, having no right to call 
for partition, are thought to have no right to control 
him: if in some cases the result of this doctrine 
upon the rights of the other members is to defeat 
them altogether, the right of alienation cannot be 
limited in other cases merely by reason that the 
holder had no rightto call for partiticn. An aliena- 
tion made by the owner of the impartible estate has 
no different effect according as the grant be made 
voluntarily or for consideration, comprises the whole 
or only part of the estate, is in favour of a member of 
the family or a stranger, or in favour of the person 
entitled to succeed or of: some other member of the 


174 
family. Where, therefore, an owner of an impartible 
estate holding it as belonging to joint family of 
which he is a member transfers the whole of the 
estate to his.yonger son to the exclusion of the eldest 
son, the estate inthe hands of such son must be 
treated as his self-acquired property for the purposes 
of descent to hisheirs. RaniSartaj Kuari v. Rani 
Deoraj Kuari (D, App. Nos. 79-81 of 1936, referred 
to. [p. 775, col. 2.) 

Mr. H. D. Cornish, for the Appellant. 

Messrs. A. M. Dunne K.C. and J. Chinna 
Durai, for the Respondent. 

Sir George Rankin.—This appeal cone 
cerns the succession to the impartible 
estate of Urkad in the District of Tinne- 
velly andis brought from a decree dated 
March 19, 1935, of the High Court of Madras 
affirming, upon the question now in dis- 
pute, the decree (April 23, 1931}, of tke 
Principal Subordinate Judge of Tinnevelly. 
Both Courts in India have held that upon 

_the death in 1929 of Minakshi Sundara, the 
estate of Urkad devolved upon his widow 
Rani Subbulekshmi Nachiar who was 
plaintiff in the suit and is respondent upon 
this appeal. The appellant is Ulagalum 
Perumal, the younger half-brother of 
Minakshi Sundara who was the first de- 
fendant in the suit. It is not now contended 
that the appellant and Minakshi Sundara 
were divided. The trial Court held that 
there had been a partition of the partible 

- property of the joint family, butthis finding 
was reversed by the High Court and is not 

appealed from. 

In 1902 the zemindar was S. Kotilinga 
Sethurayar (hereinafter called the settlor, a 
Hindu governed by the Mitakshara. He 
held the impartible estate as ancestral 
property belonging tothe joint family, of 
which he was a member, and notas his 
separate properiy. His first wife had died, 
but he had married again. By his first 
wife he had a scn. K. Kotilinga Sethurayar. 
His second wife was enceinte. Being dis- 
pleased with his son, he desired to defeat 
his son’s prospect of succession to the estate 
by making use of the power of alienation 
recognised as belonging to owners of 
impartible estates by the decision of this 
Board in the case of Rani Sartaj Kuariv. 
Rani Deoraj Kyari (1). His power of alie- 
nation was, however, in danger of becom- 
ing restricted by legislation so as to become 
no greater than the power ofa managing 
member of a joint Hindu family to alienate 
ancestral property. A few days before 
June 2, 1902, when the Madras Impartible 
Estates Act, 1902 (Madras Act Jl of 190%, 
came into force, he executed a deed of 
PO 15 I A 51; 10 A 272; 5 Sar. 139; 12 Ind. Jur. 213 
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settlement dated May 29, 1902, in respect of 
theimpartible zemindari. By that deed 
he declared that he was dissatisfied with 
the character and conductof his son and was 
desirous that the son should not succeed 
to the zemindari. He settled the zemindart 
upon himself for life and subject thereto 
granted it absolutely to the child with 
whom his second wife, Thanga Pandichi, 
was then enceinte, if such child should be 
born alive and a male. If the child should 
not be born alive and a male or being born 
alive and a male should die before the 
settlor without leaving male issue, the 
zemindari was to go to his wife Thanga 
Pandichi absolutely. His son was given 
a Maintenance allowance and a house, 
The settlor appointed himself trustee of the 
settled property. 

Thereafter on August 13, 1902, 
Minakshi Sundara was born of the second 
wife Thanga Pandichi. In 1903 the settlor’s 
first-born son, K. Kotilinga Sethurayar, 
‘died. In 1904 the second wife died, and 
the settlor having married a third time 
tbe appellant Ulagalum Perumal was born 
tohim bv his third wife in June, 1906. On 
January 7, 1°07, the settlor. died and 
Minakshi Sundara succeeded to the zemin- 
dari, the estate being managed on his 
behalf by the Court of Wards till 1923, 
when he came of age. He died in July, 
1929, and as the Collector proposed to recog- 
nise his half-brother, the appellant as 
entitled to succeed to the impartible estate, 
the widow brought her suit on October 1, 
1929, to establish her right to succeed. Her 
case is that when im 1902 her husband took 
a vested interest in the estate by virtue 
of his father’s exercise of his unfettered 
right of alienation, the estate ceased to 
be the property of the joint Hindu family as 
truly and completely as if it had been 
granted to a stranger to the family. Accorde 
ingly, that the principle of survivorship 
cannot on his death be applied to carry the 
estate tothe eldest member of the senior 
branch of the family ; and that it descends 
to her according to the rules which govern 
succession to separate property, . 

The High Court was careful to point out 
that the present case raises no question 
such as might have arisen had Minakshi 
Sundara died leaving sons—whkether the 
estate in his hands was ancestral as having 
come to him from his father in the sense 
that ason would have taken an interest 
éherein at birth. On this subject there has 
been much divergence of opinion in India 
and it was left unsettled by the judgmehn. 


` character. 
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Of the Boardin Lal Ram Singh v. Deputy 
Commissioner of Partabgarh (2). . 


It is clear that Minakshi Sundara did 
not take his interest under the deed of 
1902 under any contract or bargain made 
by him or on his behalf or by any other 
persons so as to bind him. The settlor was 
disposing of the estate in full appreciation 
of his power to alienate, and there is no 
room for suggestions as to family arrange- 
ment or mere relinquishment by the 
settlor or mere supersession of the eldest 
son. Indeed, if the settlor’s intention be 
supposed to govern the matter, the provi- 
sions of the deed of 1902 indicate, as the 
High Court notice, an intention that the 
estate should not continue to be joint 
family properly; as otherwise in certain 


quite probable events the deed would not 


effectively exclude the eldest son. In 
particular should the son to be born die 
in the lifetime of his elder brother leaving 


.sons, the elder brother would succeed as ` 


senior to any of such sons if the property 


_were to pass by survivorship as joint family 


property. 


The able argument of the learned Counsel 
for the appellant was of a far-reaching 
He contended that it was not 
competent in law for the settlor to advan- 
tage one member of the family by termi- 
nating the right which other members of 
the family hadin the estate. Or, putting 
the same matter in another form, that it 
was not competent for Minakshi Sundara 
to take the estate as self-acquired property. 
Learned Counsel contended that while an 
alienation to a stranger would defeat the 
rights of all the members of the family, 
the result of an alienation in favour of one 
member could not in law be to defeat the 
rights of the other members. For this con- 
tention he relied upon decisions of the 
Board to the effect that as the right of 
partition does not. exist in the case of an 
impartible estate, junior members of the 
family will not be taken to have given up 
their interest in such an estate or their 
claim to*succeed thereto unless they can 
be proved to have surrendered it. Konam- 
mal v. Annadana (3), Shiba Prasad Singh 


(2) 50T A 265at p 275; 76 Ind. Oas. 922; (1923) M 


WN 591; AIR 1993P0160;90 & A LR 746; 21A 


L J 777; 26 O O 257; 33 M L T 355; 45 A 596; 100 L 
J 513; 47 M L J 260;29 O W N86(P Ch, 

43) 551 A 114; 108 Ind. Cas. 354; A I R 1928P0 
68, 27 L W 497; 5 O W N. 411; 54 M LJ £04; 41 M 
189; 47C Le 498; 9 P LT 347; 26 A L J 642; 30 
TO L R 802; (1928) M W N 252; 32 O W N 983 
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v. Ram Prayag Kumari Debi (4), Collece 
tor of Gorakhpur v. Ram Sundar Mal (5). 
He argued that the settlor, having no right 
to partition the estate or to claim as 
against the eldest son or other members 
to hold it as his separate property, he 
cannot, by an alienation, compel a severance 
between one son and another. In the 
absence of surrender or relinquishment by 
a member of his interest, partition, it is 
said, is the only way by which joint family 
property can become the separate property 
of a member; and this result is contrary to 
the custom of impartibilily. 

Their Lordships have given full con- 
sideration to this argument but do not 
consider that it can be sustained. No 
doubt joint property cannot if governed by 
a custom of impartibility be converted into 
separate property by any exercise of the 
right to call for a partition as the existence 


of such a right is inconsistent with the 


custom. But it does not follow that by no 
other way can the same result be arrived at. 
Admittedly it can be achieved by surrender 
or relinquishment. “And it would seem that 
the right of any given person to succeed by 
survivorship fo any given property must 
depend both upon the person continuing 
to be a member of the joint family and also 
upon the property continuing to belong to 
the family. If the zemindar has a power of 
alienation which is not limited by legal 
necessity nor liable to be controlled by any 
other member of the family, sn that he 
can squander the property or give or sell 
it to a s'ranger, therehy defeating the 
rights of other members, there would not 
seem to be great force in the reflection 
that when he transfers to a member of the 
family hə is effecting a result similar to 
that produced by partition without having 
the power to compel partition. The status 
of an individual as a member cf a Hindu 
joint family is in no way inconsistent with 
his owning separate property and the right 
of unfettered alienation affirmed in Sartaj 
Kuari's case (1) (supra) may well produce 
in favour of a 
member, which are as favourable or more 
fa-ourable to him thafi those which parti-, 
tion would have produced. If the property 

(4) 59T A 331; 133 Ind. Oes 861; Ind. Rul. (1932) 
PO 283:43M L319: 9 OW N 691; AIR 1932P 0 
916: 36 O W N 1016; 56 OL 399: 36 L W 266: (1922) 
M W 923; (1932, 11.3919; 18 PLT 659; 34 Bom, L 
R 1567; 59 O 1399 <P O). 

(5) 6l I A298: 159 Ind. Oas. 515,57 RB Cl; LOW 
Nk89; AT R19BtP C157, 49L W 2-7; 103) ALJ 
779: 67 M L 1274; 15 P1,T 531: 60 O f F 47; (1934) 
M W N 751; 36 Bom. L R 867; 380 W N 1101; 56 A 468 
Œ O), 
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ceases to be the property of the joint 


family, there is nothing to which the right. 


by survivorship can attach and there is 
no added difficulty in its becoming the 
separate property of an individual member. 
The right of alienation was held to belong 
to the holder of an impartible estate be- 
cause the other members of his family, 
having no right to call for partition, were 
thought tohave no right to control him: if 
in scme cases the result of this doctrine 
upon the rights of the other members is 
to defeat them altogether, the right of 
alienation cannot, in their Lordships’ opi- 
nion. be limited in other cases merely by 
reason that the holder had no right to call 
for partition. 

If then there be no rule of law to prevent 
the settlor from giving or Minakshi Sundara 
from taking the estate as self-acquired or 
separate property, it remains .to consider 
whether the interest given to Minakshi 
Sundara under the deed should be regard- 


ed as joint family property and not as his- 


separate property by reason that the trans- 
‘fer to him was voluntary and not for 
. valuable consideration and that the interest 
transferred was an interest in the whole of 
the zemindari estate and not only in a 
part thereof. Assuming without affirming 
that such considerations might, in certain 
circumstances, lead to the conclusion that 
the property was taken as joint family 
property, their Lordships cannot, in the 
the present case, attribute to them any 
cogency in that respect, in view of the fact 
that Minakshi Sundara took a vested inter- 
est at time when his elder brother was 
alive, and under a provision which was 
intended to defeat the ordinary course of 
succession to the estate. It so happened 
that at the time of the settlor’s death 
Minakshi Sundara was his eldest surviving 
son, but this accident cannot retrospece 
ee affect the operation of the deed of 
1202. 

In the case 6f Raja Ajai Verma v. Musam- 
mat Vijai Kumari (Appeals Nos. 79-41 of 
1936) (at present unreported), Raja Fateh 
Singh, a Hindu governed by the Mitakshara 
and owner of an dmpartible estate in the 
Shahjahanpur district of Agra, had made 
a will whereby half the estate was left to 
his eldest son and half to his second son, 
Vijai Verma. The will was challenged, but 
the High Court of Allahabad upheld it 
on appes. The younger son had died 
leaving an only daughter, Vijai Kumari. 
In the view of the High Oourt she 
was entitled to succeed to half of the 
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estate, though the Board held on appeal 
thatshe was excluded by a custom in this 
Rajput family which disinherited daugh- 
ters. The learned Judges of the High 
Court (Mukerji and Bennet, JJ.) said in 
their judgment :— 

“The 3rd issue is as follows:—-Whether in the 
case of it being found that the property is impar- 
tible and Vijai Verma got a half share in it under 
his father's will, the property taken by Vijai 
Verma would descend by way of inheritance to a 
single male heir by the rule of lineal primogeniture 
and whether, therefore, Vijai Kumari will be ex- 
cluded from inheritance ?' 

“The question raised in this ‘issue is not free 
from difficulty and there is no clear decided authc- 
rity either-way. On principle, however, we think 
the issue ought to be answered in favour of Vijai 
Kumari. 

“The argument on behalf of the defendant is not 
fairly summarised in the issue itself. Itie urged 
that by virtue of family custom the property of 
the Raja of Pawayanis animpartible estate descen- 
dible in a particular way and the mere fact thata 
portion of it is given away to one of the members of 
the family will not chenge the character of the pro- 
perty and make its mode ofidescent different from 
the original method. But this argument overlooks 
the fact that Vijai Verma js not entitled to inherit 
any portion of the property in suit. He is as much 
a stranger for the purposes of inheritance as one who 
has nothing to do with the family. He gets the pro- 
perty by virtue of the ‘gift’ made by his father in his 
favour under the Will. It matters little whether the 
gift is in favour of a strangeror in favour of a 
person belonging to the same stock as the defend- 
ant. The property in the hands of Vijai Verma 
must be treated as self-acquired property for the 
purposes of descent to his heirs.” 


At the hearing before the Board this view 
was not challenged, and in the judgment 
delivered on December 19, 1938, by Sir 
George Lowndes, it was stated : 

“Assuming as their Lordships do in this judgment 
that a moiety of the estate passed by the will of 
Raja Fateh Singh to Vijai Verma, it is admitted 
that it would he partible property in his hands 
and would descend as such on his death.” 

While their Lordships do not doubt 
that the High Court of Allahabad rightly 
held in that case that the propertyin ques- 
tion, if it passed under the will to Vijai 
Verma became his self acquired property, 
they are not to be taken as affirming that 
any different result would have ensued had 
Vijai Verma been the person entitled to 
inherit. They say nothing here as to 
family arrangement or the power of a 
grantor to impose conditions, but otherwise, 
so far as regards the joint family, they see 
considerable difficulty in giving different 
effect to an alienation made under the power 
declared to exist in Sartaj Kuari’s case (1), 
(supra) according as the grant be made 
voluntarily or for ccnsideration, ¢ mprises 
the“ whole or only part of the estate, is 
in favour ofa member of the family or a 


ee 
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stranger, or in favourof the person entitl- 
ed to succeed or of some other member of 
the family. They recognise, however, dhat 
as between the grantee and his sons, ques- 
tions may arise upon which these consice- 
rations, or some of them, may have import- 
ance. 

Their Lordships will humbly advise His 
Majesty that this appeal shou'd be dismis- 
_ sed with costs. 

KB Appeal dismissed. 

Solicitors for the Appellant :—Mesers. 
Nehra & Co. i 

Solicitors for the Respondent :—Messrs. 

Hy. S. L. Polak & Co. 


RANGOON HIGH COURT 
Civil Revision No. 383 
. of 1937 
February 9, 1933 
Maoxney, J. 
MAUNG NYUN AND ANGOTHER— APPLI- 
CANTS 


VETSUS 
COLLEOTOR OF MANDALAY— 
RB88PONDBNT. 

Land Acquisition Act (I of 1894), s. 491), Pro- 
viso 2—Order of Collector refusing to make refer- 
ence under 3.49, whether administrative—If can be 
Tere under 3.115, Civil Procedure Code (Act V of 


It is part of Collector's administrative duties to 
make the references which may be required of him 
under the Land Acquisition Act. Before doing so, 
it may be that he has to decide certain matters in 
the same way as a Judge hasto decide matters in 
a suit before him or in an application before him ; 
but this does not make the action of the Collector 
a judicial act inthe sense of the act ofa particu- 
lar Oourt; it still remains an administrative act. 
Where therefore before publication of notification 
under s. 6, Land Acquisition Act, the Collector in 
the course of enquiring into the objections raised 
to the proposal to publish such a notification, is 
asked to make a reference to the Court under s. 49 
and he refuses to do so, the Collector is acting 
administratively. By his mere refusal to comply 
with the express provisions of s. 49, he does not 

constitute himself a Court subordinate to High 
Court, His order cannot, therefore, be revised under 
s. 115, Civil Procedure Code, Ezra v. Secretary of 
State (1), referred to, Administrator-General of 
‘Bengal v. Land Acquisition Collector (2), Krishna 
Das Roy v. Land Acquisition Collector, Pabna (3), 
Saraswati Pattack v. Land Acquisition Deputy- 
Collector, Champaran (4) and Parameswara Aiyar v. 
Teng Acquisition Collector, Palghat (5), dissented 
om, 

©. R. against an the 

dated 


Deputy Commissioner, 
June 9, 1937. 
Mr. K. C. Sanyal, for the Applicants. 
Order.—This application under s. 115, 
Civil Procedure Code, to revise the order of 


order of 
Mandalay, 


, Ħ the Collector of Mandalay,must be dismissed 
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as this Court, in my opinion, clearly has no 
jurisdiction in such a matter. The appli- 
cants Maung Nyun and his wife are the 
owners of a piece of property, part of which 
it is intended to acquire under the Land 
Acquisition Act for the purpose of making 
a road. On the portion of the applicants’ 
land which it is proposed to acquire is a 
shed. The applicants’ claim that the land 
on which this shed is built forms part of 
the building or manufactory in which they 
carry on their business of weaving, and 
when proceedings were taken under as, 4 
and 5 (a) of the Act, they filed an objection 
before the Collector asking that the whole 
property be acquired, and declaring that if 
the acquisition of the whole property was 
not acceptable, s. 4Y el. (1), of the Act 
applied and the provisions of the Aci could 
not be put into force. Other objections were 
raised, but we are not concerned with 
them. The Collector dismissed the objec- 
tions. The applicants had asked that the 


‘ question whether the land proposed to be 


acquired did or did not form part of the 
petitioners’ house might be referred for 
determination to the Court as provided 
in Proviso 2 to s. 49 of the Act. ‘This 
the Collector refused todo. It is argued 
that the making of this ref-rence is a judi- 
cial act and in making itor refusing to 
make it the Collector is a Court and there- 
fore his order refusing to make the refer- 
ence is subject to revision by this Court. 
The argument appears to me to be singu- 
larly inconclusive. 


It is not clear from the wording of s. 49 
of the Act at what stage of the proceedings 


.the Collector is to make the reference: but 


there is at any rate nothing in the wording 
to suggest that an objector cannot require 
the reference to be made bef re notification 
under s. 6 is published. We have it then 
that no notification as yet had been pub- 
lished under s. 6 and that the Collector of 


‘Mandalay in the course of enquiring into 


the objections raised to thé proposal to 
publish such a notification was asked to 
make a reference tothe Court under s. 49 
and he refused to do so. It is obvious that 
throughout these proceedings the Collector 
is acting administratively. I am unable to 
see how by his mere refusal to comply with 
the express provisions of s. 49 he consti- 
tutes himself a Court subordinate to thig 
Court. In Ezra v. Secretary of State (1), it 
was pointed out that the proceedings result- 


Q) 32.6 6(5;1C LJ 227; 90 WN 454; 321A 93; 
2A LJ 771; 7 Bom. L R 422; 8 Sar. 779 (P O). 
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ing inan award under the Act are adminis- 
trative and not judicial. 

J have been referred to Administrator-Gene- 
ral of Bengalv. Land Acquisition Collector 
(2), in which it was held that the refusal of 
the Collector who had made an award under 
s. ll of the Act tomake a reference to the 
Court under s. 18 of the Act was a judicial 
act aad the Collector in rejecting the appli» 
cation was a Court and his order was 
subject to revision bythe High Oourt. It 
was said that the Collectors functions 
under Part 3. of the Act in which s.18 
appears are clearly distinguishable from 
thoseunder Part 2, (s. 49 appears in Part 8 
of the Act which is headed ‘Miscellaneous’), 
and Part 3 of the Act relates tothe pro- 
ceedings in Court. With great respect the 
argument seems to me to the entirely incon- 
clusive; nor with the greatest respect does 
it appear to me relevant to point out that 
to hold otherwise would he to leave the 


party aggrieved without a remedy. This - 


decision was followed in Krishna Das Roy 
v. Land Acquisition Collector, Pabna (3). 
This was a casein which the Land Acquisi- 
tion Collector had refused to make a refer- 
ence under s. 49, Land Acquisition Act. 
The High Court in revision set aside his 
proceedings subsequent to the refusal and 
directed the Collector to proceed according 
tolaw. The learned Judges followed the 
case already cited giving the reasons that, 

“it would obviously be unjust that the Deputy 
Collector should refuseto obey to the provisions of 
the Act, and to provide no remedy for the correc- 
tion of hismistaken action. Where the law gives a 
right to a party to a certain procedure, it must 
also be deemed togive a remedy for the retifica- 
tion of any irregularities committed in that con- 
nection.” 

With great deference I think this argu- 
ment is not a pertinent one. It may be 
noted also that apparently the Collector 
who was asked to make the reference was 
the Collector who was making the award 
and evidently tbe proceedings had gone far 
beyond the preliminary stage of the pro- 
ceedings with which we are now dealing. In 
Saraswati Pattack v. Land Acquisition 
Deputy-Collector, Champaran (4), she High 
Court of Patna held that it had jurisdiction 
to interfere with an order refusing to refer to 
the Civil Courta question under the Second 
Proviso to sut-s. 11) of s. 49, Land Acquisi- 
tion Act. The learned Judges adopted the 
argument that s. 49 requires the initiation of 


(2) 12 O ‘WN 241. 


a 160 WN 327; 13 Ind. Cas, 470; 16 OL J 


4) 2 Pat. L J 204; 39 Ind. Oas, 650; A IR 1917 
Pat. 176; 3P L W 419, 
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a judicial proceeding in the Civil Court for 
theedetermination of the question and the 
Statute provides that the first step in that 
judicial proceeding shall be a reference by 
the Deputy Collector, Chapman, J. 
says: 

“Tam of opinionthat the first-step in a judicial 
proceeding must be held to be a judicial step and 
that the act making a reference or refusing to make 
areference is an act with which we can interfere 
on the ground that the Deputy Collector is a Court 
when he takessuch a step or refuses to take it,” 

And the cases already cited are referred 
to. The learned Judge does not give any 
reason for holding that when a person fails 
totake a judicial step, he constitutes him- 
self a Court subordinate to the High Court 
and for myself I regret I am unable to fol- 
low the observation. The last case to which 
I have been referred is Parameswara Aiyar 
v. Land Acquisition Collector, Palghat (5). 
This was a case in which the High Court 
dealt with an application to revise the order 
of a Revenue Divisional Off zer dismissing 
an application under s. 18, Land Acquisition 
Act. for a reference to the Court regarding 
his award of compensation for certain lands. 
Tha cases that I have cited were followed. 
It was observed that proceedings under 
Part 3 of the Land Acquisi ion Act, were 
undoubtedly judicial in character. The Cole 
lector had to determine whether the appli- 
cation satisfied the conditions of the Proviso 
to s. 18, and in making the reference he 
bad to set out the grounds of bis own award 
and his opinion as to what persons were 
really interested in the land acquired. The 
learned Judge, Ayling, J. considered that 
in so doing he was acting as a Court. It 
may be that he was acting in a manner 
similar tothatin which a Court acts, but 
surely that does not constitute a Court sub- 
ordinate to the High Court within the 
meaning of the Civil Procedure Code. One 
of the Jearned Judges who decided this case 
remarks: 

“Tt cannot be denied that the proceedings under ` 
Part 3 which result in an award of the Court are 
judicial proceedings and by virtue of s. 54, the 
Court is subordinate to the High Court. Sections 18 and 
19 provide for the procedure to be adopted to 
initiate those proceedings .....As soon as the applica- 
tion under s. 18 is filed, the matter of the amount 
of proper compensation assumes a litigious form 
and becomes a contentious proceeding between the 
owner and the Oollector,.......- I consider it to be 
the first step in judicial proceedings and to be 
an integral part of it, It follows, therefore, that if 
the Collector decides to reject it or passes any 
orders regarding it, he does so judicially and not 
administratively; for, a judicial proceeding once 
prey aa cannot be effected by administrative 
acfion.” . 

(5) 42 M 231; 49 Ind. Oas. 659; A I R 1919 Made ` 
583; 36M LJ 95. 
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And the learned Judge concludes: 

“If therefore the Collector takes upon himself to 
pass an order which has the effect of rejectfhg the 
petitioner's application and of preventing his 
claim being tried by the Court, I see no difficulty 
in holding that it should be treated as a- judicial 
order subject to our revisional jurisdiction.” 


And reference. is mare to the Collector's 
position undef Part 3 where he seems to 
act in a judicisl capacity as “part of the 
Court’ and receives the objection: petition 
and deals with it. Here again although tte 
Collector may be acting “judicially” I can- 
not see that that constitutes him a Court or 
“part of a Court” subordinate to the High 
Court: nor do I see that the fact that he 
has to decide whether an application under 
5. 18 complies with the provisions of s. 18 


` ornot in any way constitutes him a Oourt. 
. It appears to me that what has to belock- 


ed to is not what the Collector dces or 
seems to do, but what he is, and he quite 
definitely is not a Court witbin the mean- 
ing of the Civil Procedure Code, whatever 


he does. It appears to me that it is part of: 


his administrative duties to make the re- 


. ferences which may be required of bim 


under the Act. Before doing so, it may be 
that he has to decidecertain matters in the 
same way asa Judge has to decide matters 
in a suit before him or in an application 


‘before him, but this does not make the as- 


tion of the Collector a judicial actin the 
sense of tle act cf a particular Court; it 
still remains an administrative act. In the 


“written application -for revision cne of the 
: grounds set out is that the proceedings of 
_the Collector were illegal and without juris- 


diction because the acquisition of the land 
was unnecessary for a public purpose. How 
this could be made a ground of revision in 


. this Court passes my understanding. Under 


s. 5 (a) these matters are to be decided by 
the Government whose decision is final. 
This application is dismissed. It has been 
heard ex parte: there will be no order as 
to costs. 

8. Application dismissed, 





* LAHORE HIGH COURT 
i Letters Patent Appeal No. 34 of 1937 
May 19, 1937 
Teg OHAND AND ABDUL RASHID, JJ, 
Firm HARNAM SINGH-SOHAN SINGH— 
DrErENDANTS——A PPELLANTS 


versus 
- Frem NIKKA RAM-PARMA NAND— 
PLAINTIFSS—-RESPONDENTS 6 
Negotiable Instruments Act (XXVI of 1881), 
8. 66-—Hundi payable on certain date on which it is 


drawn—S. 86, if applices—Hundi must be presented 
within reasonable time. 

Where a hundi which purports to have been 
drawn ona certain day and is mide payable onthe 
same day and not at a specified period after date 
or right thereof, the hundi is not governed by s. 66, 
Negotiable Instruments Act, and must be presented 
to the drawee within reasonable time. 


Held on facts that there was no unreasonable 


delay in presentment of the hundi to the drawee 
three days after the fixed date, 


L. P. A. from the judgment of Mr. Justice 
Skemp, dated January 11, 1937, 

Mr. Nihal Singh, for the Appellants. 

Mr. Jhanda Singh, for the Respondents, 

Tek Chand, J.—'l'his appeal arises out 
of a suit instituted by firm Nikka Ram- 
Parma Nand of Amritsar against firm 
Haraam Singh Sohan Singh of Peshawar 
for recovery of Re. 1.337-0-9 alleged to be 
due as balance of the price of goods pur- 
chased by the defendant firm from the 
plaintiff firm. The trial Judge passed a 
decree in favour of the plaintiffs for the 
full sum claimed. The defendants appeal- 
ed to the District Judge who dismissed 
their appeal. They filed a second appeal 
to this Court but that appeal also was 
unsuccessful. They have now filed this 
appeal under cl. 10, Letters Patent. The 
only disputed point is whether the defen- 
dants were entitled to credit for the sum 
of Rs. 800 for which they had sent ahundi 


to the plaintifs in pirt payment of the 


amount due in the account, but which bad 
not been cashed. The relevant facis are 
that a post-dated beopari shahjog hundi for 
Rs. 800, bearing date Chet z6, 1990 (= April 
7, 1933, was drawn by firm Kishen Das- 
Gobind Lal of Peshawar on Seth Kaka 
Ram Kishen Das of Bombay, in favour of 
the defendant firm Harnam Singh-Schan 
Singh of Peshawar, payable on Chet, 26, i. e. 
the same day on which it purported to 
have been drawn. -The exact date on 
which the hundi was executed is not known, 
but it was handed over by the drawer to 
the payee (defendant) at, Peshawar on 
Chet 20 (=April 1,), 2. e." six days before 
it purported to be. drawn, Chet 26, 
(=April 7). At that time the defendants 
owed*a considerable sum of money to the 
plaintifis as balance ef the price of goods 
purchased for which 
made a demand. In part payment of the 
amount due, the defendants endorsed the 
hundi in favour of the plaintiffs, and sent 
it to them by post. It reached the plaine 
tiffs at Amritsar on Chet 24 °(=April 5). 
The next day they sent it to a firm at 
Bombay for collection. It reached Bombay 
some time on Chet 27 (=April 8, 1933) 


the plaintiffs had’ 
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Chet 28, wasa Sunday, The hundi could 
have been but was not presented to the 
drawee for payment on 29th. On Chet 30 
(=April 11), the drawee firm Kaka Ram- 
Kishen Das failed. The hundt, therefore, 
could not be collected, and was returned to 
the plaintiffs at Amritsar, who, in due course, 
informed the defendants at Peshawar and 
demanded payment of the full amount due 
tothem. The defendants having failed to 
pay, the plaintiffs brought the present suit 
aginst them for recovery of Rs. 1,337-0-9, 

In their written statement, the defen- 
dants pleaded inter alia that they were 
entitled to credit for Rs. 100, the amount of 
the hundi above-mentioned, even though 
it had not been cashed. They contended 
that the plaintfis should have presented the 
hnndi to the drawee at Bombay, at the 
latest on Chet 29, when the drawee firm 
was doing business, and asthe plaintiffs 
or their Bombay agent did not do so, the 
defendants were discharged.. This con- 
tention has 
Courts, who have concurrently held that 
the plaintiff firm, as the endorsee of the 
hundi, should have presented it “within 
reasonable time” of its receipt by them, 
and that having regard to the distance 
between Amritsar and Bombay and the 
other circumstances, ib could not be said 
that the plaintiffs were guilty of negligence 
in delaving its presentment till Chet 30, 
when the drawee firm suspended its busi- 
ness. Mr. Nihal Singh for the defendants- 
appellants relied on s. 66, Negotiable 
Instruments Act. That section lays down 


that: 

“A promissory note or bill of exchange made pay- 
able at a specified period after date or sight thereof, 
must be presented for payment at maturity.” 


Itis evident that the hundi in question 
was not made payable at a specitied period 
after date or sight thereof. It purported to 
have been drawn on Chet 26, and was made 
payable on the same day. Evidently it 
is not governed by s. 66, and the holder 
was not bound to present it on the third 


‘day after the date on which it was ex- 


pressed to be payable. The learned 
Counsel has referred us to certain rulings 
under s. 45 (1) of the English Bills of 
Exchange Act, 1882. These rulings are 
of no assistarce as the wording of that 
section is materially different from that of 
s. 66. Indian Negotiable Instruments 
Act, 1881 . The hundi having been drawn 
on Chet 26, and made payable the same 
day, it should have been presented for 
payment “within reasonable time”, The 
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learned Judge in Chambers, agreeing with 
the Courts below, has held thatin the 
circumstances of the case, the plaintiff, or 
his Bombsy agent, cannot be held to be 
guilty of unreasonable delay in not present- 
ing the hundi before Chet 30. No valid 
ground has been urged for interference 
with this finding in Letters Patent Appeal. 
On this finding, it must be held that the 
defendants are not discharged from liabili- 
ty for payment of the amount of the kundi 
which had been endorsed by them in 
favour of the plaintiffs, but which could 
not have been cashed owing to the insolv- 
ency of the drawee. The appeal fails and 
is dismissed with costs. 

Abdul Rashid, J.—I agree. 

D. Appeal dismissed. 


LAHORE HIGH COURT 

Second Civil Appeal No. 491 of 1937 

November 3, 1937 
Butpz, J. 
Musammat JAN— PLAINTIRE —APPRLLANT 
versus 
Musammat FAJJAN AND aNCTHER — 
DErgnpanTe— RESP: NDENTS 
-Power-of-atterney— Construction — Person given 
power-of-attorney to manage property with power to 
sell and mortgage—Person selling property though 
there was no necessity—Sale held could not be up- 
held. 
One of the rules of construction of a power-of- 
attorney is that where authority is given to do par- 
ticular- acts, iollowed by general words, the general 
words are restricted to what is necessary for the 
ales performance of the particular acts. [p. 781, 
col, 2. 

Where a power-of-attorney for management is given 
to a person, With a power to mortgage and sell the 
property, and the agent sells the property although 
there is no necessity forthe same for the purpose 
of managing the property, the sale cannot be up- 


eid, 

S.O. A. from the decree of the District 
Judge, Rawalpindi, dated March 17, 1937. 

Messrs. J. N. Aggarwal, Shamuir Chand 
and Yashpal Gandhi, for the Appellant. 

Mr. Achhru Ram, for the Respondents. 

Judgment.—The material facts of the 
case giving rise to this second appeal may 
be brriefly stated as follows sn aka age 
Jan, a young girl, on being married 
executed a power of-aitorney in favourof 
her step-mother Musammat Fajjan on 
April 6, 1929. By this document Musam- 
mat Fajjan was authorized to manage the 
land of Musammat Jan, to realize rents and 
also to sell and mortgage the property. 
The relations between the „two ladies 


apparently became strained later on and ey, 
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on May 25, 1934, Musavimat Jan executed 
another document revoking the power-of- 
attorney and got it registered. A notice 
of the revocation was sent by registered 
post to Musammat Fajjan on June 16, 
1934, but the notice was not accepted by 
Musammat Fajjan and was returned to 
Musammat Jan. Musammat Jan also sent an 
application to the Tahsildar on June 18, 
1934, informing him of the revocation of 
the power-of-attorney. The revocation was 
also notified by beat of drum in the 
Village. In spite of these facts, Musammat 
Fajjan sold the whole of the property 
belonging to Musammat Jan to Abdul 
Aziz, defendant No. 2, her nephew, on 
November 8, 1934. Thereupon Musammat 
Jan instituted the present suit 
for adeclaration that the sale should not 
affect her rights. The defendants resisted 
the suit pleading that Musammat Fejjan 
had authority to sell the property, that the 
power-of attorney had never been revoked 
and that the revccation had at any rate 
never been brought to the notice of Musam- 
mat Fajjan or the vendee Abdul Aziz. The 
trial Court found the issues in favour of 
the plaintiff and decreed the suit. 

On appeal by the defendant Abdul Aziz, 
two main contentions were raised before 
the learned District -Judge on behalf of 
Musammat Jan, viz. (l) that the sale was 
made after cancellation of the power-of- 
attorney of which cancellation both the 
defendants had knowledge, and (2) that 
the power-of-attorney conferred no right to 
sell the property. The learned Judge held 
on the first point that the revocation was 
not proved to have been brought to the 
notice of either of the defendants. On the 


second point he was of opinion that in view © 


’ of the provisions of s. 237, Contract Act 
the plaintiff was bound by the acts of 
Musammat -Fajjan, which fell within the 
scope of her authority. It seems to me that 
the second point is really the most import? 
ant one inthe case. The learned Counsel 
for the appellant has contended that the 
power-of-attorney was really given to 
Musammgat Fajjan for management of the 
property of the plaintiff as she was married 
and was not in a position to look after 
the land. The power to sell and mort- 
gage was no doubt mentioned in the 
document but it was purely incidental to 
the power of management and was not 
meant to be exercised except when it was 
necessary for that purpose. Counsel relied 
in this respect on the law as laid down in 


° Art. 34 in-Bowstead on Agency, Edition 8) 


San v. fasia (LAH) 


‘of attorney. 


781 


which runs 48 follows: 

“Powers-of-attorney must be strictly pursued, and 
are construed as giving only such authority as they 
confer expressly or by necessary implication. The 
following are the most important rules of construction; 
(1). The operative part of the deed is controlled by 
the recitals, (2) Where authority is given to do parti- 
cular acts, followed by general words, the general 
words are restricted to what is necessary for the proper 
performance of the particular acts.” 


Bearing in mind the above principles, 
the recitals in the power-of-attorney leave, 
I think, no doubt that the main object of 
the plaintiff was to entrust the manage- 
ment of the land to Musammat Fajjan, as 
she was married and was ne longer ina 
position to manage it. It was obviously 
not the intention then to sell the property. 
If this had been so, the land would have 
been sold soon after the power-of-attorney 
had been executed. Musammat Fajjan 
has not given any explanation as to why 
the land was sold in the year 1934, some 
five years after the execution of the power- 
Itis not suggested that there 
was any difficulty in e-mnection with the 
management of the property, which. 
necessitated the sale. The sale cannot 
thérefore be defended unless it be held 
that the power-of attorney gave unquali- 
fied authority to Musammat Fajjan to sell 
the property whenever she liked. After 
carefully considering the recitals in the 
document and the circumstances in which 
the document was executed, I feel no 
doubt that there was no intention to give 
Musammat Fajjan any general power to sell 
the land. In this aspect of the question the 
respondents cannot get any assistance 
from the provisions of s. 237, Contract 
Act. The sale deed makes reference to 
the power-of-attorney, the contents of which 
must be presumed to have been known 
to the vendee Abdul Aziz. For the 
reasons stated above, it seems to me that 
the recitals in the document taken as a 
whole show clearly that Musammat Fajjan 
was only authorized to self the property 
when it was necessary for the purpose of 
the management, (for example, it might 
have been necessary to sell part of the 
property if the land was encumbered and 
the debt could not be discharged other- | 
wise). The vendee, however, did not 
trouble to ascertain why the sale of the 
land was necessary and consequently he 
cannot be protected. 

The evidsnce on the record @hows that 
Abdul Aziz was living with Musammat. 
Fajjan for many years and thesale appears 
to have beem collusive; but even apart 
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from that question it seems to me that 
the sale cannot be upheld because it was 
not within the real scope of the authority 
given to Musammat Fajjan by the power- 
of-attorney. On the above finding it is 
not necessary to discuss any other issues. 
1 accept the appeal and setting aside the 
decree of the learned District 
restore that of the trial Court with costs 
throughout. 

D. Appeal accepted. . 


CALCUTTA HIGH COURT 
Civil Rule No. £705 of 1937 
January 20, 1938 
S. K. GHoss AND Nasim Aut, JJ. 
ABDUL MOMIN, COMMISSIONER og 
WAKES, BENGAL—Peritronge 
f versus 
“GAGAN OHANDRA DAS, MANAGER, 
SERAMPUR BANKING anp TRADING 
C>. LTD., AND ANOT4ER—OppositTg PARTY 
Bengal Wakf Act ‘XIII of 1934), 8. 71—In execu- 
tion of money decree personally against mutawalli, 
wakf property attached—Commissioner served with 
notice under s. 70 (11, if can make application 
under O, XXI, r. 58, Civil Procedure Code (Act V 
of 1903)—His application, if can be dismissed mere- 


ly on ground that previous application by mutawalli 
was dismissed 

If in execution of money decre obtained against 
8 mutawalli personally, the decree-holder attaches 
certain wakf property on the ground that the prop- 
erty isnot wakf, the Commissioner of Wakfs who 
has been sarved with notice under s. 70 (1), 
Bengal Wakfs Act, is entitled to intervenes and 
oppose the attachment and sale of the property on 
behalf of and in the interest of the wakf. The 
proper way to do it, is by preferring a claim under 

: XXI, r. 58, Civil Procedure Code There is no 
other provision under the law under which he can 
release the wakf property from attachment. His 
application should not be thrown out merely on the 
ground that previous ‘petitions by the mutawalli 
had been dismissed. The Commissioner is entitled 
to have hie petition heard on the merits. 

C. Rule issued fur stay of proceedings 
pending in Tnird Oourt, Mugsif Serampur 
(Hooghly). 


Mr, Abdul Hossain, for the Petitioner. 
Mr. Apurba Dhan Mukherjee, for the 
Opposite Party. 6 
S.K. Ghose, J.—The petitioner im this 
- Rule is the Commissioner of Wakfs, Bengal, 
who filed an application under O. XXI, r. 58, 
Oivil Procedure Code, and it was rejected. 
The execution proceedings appear to have 
been: started after tne Bengal Wakf Act 
of 1034, Came into operation. Two persons 
successively as mutawallis tiled applicavions 
| under O, XXI, r. 58, Civil Procedure Code, 
and these applications were dismissed for 
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Judge, ` 
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default. There. was a third application 
filed but was also dismissed on January 30, 
1937 with the remark that the remedy of 
the claimant, if any, lay ina title suit as 
the previous claim cases were’ dismissed. 
Therefore the position was that the claim 
cases were not decided on the merits, 
Thereafter the matter eame up before this 
Court and by the judgment dated May 18, 
1937, M. O. Ghose, J. directed that as there 
was prima facie evidence that the pro- 
perties related to wakf property, notice 
should be given to the Oommissioner of 
Wakis under s. 70, Bengal Wakf Act, 
Accordingly notice was given and the 
Commissioner appeared and filed the appli- 
cation which is the subject-matter of this 
rule. It appears that intne application the ~ 
Commissioner raised objections against the 
sale of the properties, The lower Court 
did not go into the merits of the application 
but took the view that since the previous 
petition of the mutawalli had been rejected, 


- the Commissioner was not entitled ‘to file 


any application under O. XXI, r. 58, Oivil 
Procedure Uode, and the “claim case was 
not maintainable. Now it appeais to me 
that since by the order of this Court notice 
had been given to the Commissioner under 
s. 70 (1) of the Act, the Commissioner was 
entitled to appear and take part in the 
proceedings whether under s.71 or under 
s. 72 in the interest of the wakf. Therefore 
be was entitled to file his petition of claim 


and there appears to be no reason why his - 


Petition should be thrown out merely on 
the ground that previous petitions had 
been dismissed. It seems tome that the ` 
Commissioner is entitled to have his potition 
heard on the merits. [ must, therefore, set 
aside the order complained against and 
direct that the petition of the Gommis- 
sioner be heard according to law. The 
Rule is made absolute. The petitioner is 
entitled to his costs whico would follow 
the result. Tne hearing fee in this Oourt 
is assessed at one gold mohur. 

Nasim Ali, J.—i agree with the order 
which my learned brotuer has made in this 
case but I would like to adda few words 
as regards the contention of the learned 
Advucute appearing for tne opposite party 
that s. 71, Bengal Wakf Act of 1934, enables 
the Commissioner of Wakfs to intervene 
and to defend a suit or a proceeding on 
behalf of and in tue interest of the wakf 
only when ñe suit or proceeding is in 
respect of property whieh is admitted by 
all tke parties to the suit or proceading to'be 


wakf. Lam unable to accept this contene ea 
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tion in view of the words “by or against a 
stranger to the wakf or any other person” 
ins. 71 of the Act. If.a person attaghes 
certain wakf property in execution of a 
decree for money obtained against muta- 
walli personally on the allegation that it is 
not wakf, the Commissioner of Wakfs can 
intervene and oppose the attachment and 
sale of the property on behalf of and in the 
interests of the wakfs. The proper way 
to do it is by preferring a claim under 
O. XXL r. 58, Civil Procedure Cede., There 
is no other provision under the law under 
which he can release the wakf property 
from attachment. 
8. : Rule made absolute. 





MADRAS HIGH COURT 

Appeal No. 2 of 1938 
October 19, 1938 

- , Buen an Sropart, JJ. 
KARNAM HIRANNAY YA—APP&sLLANT 
` versus 
MATAM THIPPESWAMI AND ANOTHER— 

RESPONDENTS 

Madras Debt Conciliation Act (XI of 1936), ss. 25, 4 
—Judgment-debtor bringing to notice of executing 
Court that he has made an application under s. 4 
—Sale held after such notice is without jurisdic- 
tion. 

An execution sale held after the judgment-debtor 
brings tothe notice of the executing Court that he 
had made an application under s. 4, Madras Debt 
Conciliation Act, is entirely without jurisdic- 
tion. 


A. against an order of the District 
Court, Bellary, dated December 20, 1937. 

Messrs. V. S. Narasimhachariar and N. 
Appu Rao, for the Appellants. 

Messrs. K. Bhashyam Ayyangar and T R. 
Srinivasan, for the Respondents. 

Burn, J.—This is an appeal from the 
order’ of the Jearned District Judge of 
Bellary in a matter arising in execution. The 
facts which are necessary for the disposal 
ofthis appeal are simple. The appellant 
was the judgment-debtor in O. 5. No. 38 
of 1935. The respondents applied for 
execution of the decree by sale of the 
mortgaged property and the sale was fixed 
for August 23, 1937. On August 16, the 
judgment-debtor made an application to the 
Debt Conciliatian Board under s. 4, Madras 
Debt Conciliation Act of 1936. On August 
19, the judgment-debtor made an appli- 
cation to the District -Court wich was 
executing the decree for staying the sale of 
the property on the ground that he nad 
F made an application under s. 25, Debt 


Conciliation Act, which runs a8 follows: 

“When an application has been made to a Board 
under s. 4, any suit or other proceedings then pend- 
ing before a Oivil Court in respect of any debt for 
the settlement of which application has been made, 
shall not be proceeded with until the Board has dis- 
missed the application.” 

The learned District Judge refused, how- 
ever, to stay the sale proceedings without 
seeing a certified copy of the application to 
the Debt Conciliation Board. The judg- 
ment-debtor’s application was posted to 
August 23, the date fixed for sale, On that 
date the learned District Judge ordered 
the sale to go on because there was nothing 
more than the petitioners’ statement to 
substantiate his petition. The sale was 
continued on August 24, and on that date 
the judgmentedebtor made another attempt 
to get the proceedings stayed and this 
time he filed an affidavit of his Vakil to 
the effect that an application had been 
made to the Debt Conciliation Board. 
Upon that the learned District Judge 


‘decided to stay further proceedings and 


he granted what ke called an interim 
stay and posted the petition for further 
proceeding to August 27. On that date 
after expressing some doubt about the 
feasibility of staying the sale after bids 
had -been received, the learned District 
Judge thought that the difficulty could be 
avoided because the highest bidder up to 
that point was the decree-holder himself 
and he had consented to allow his bid 
to await acceptance if the stay should 
be dissolved thereafter. Therefore 
the learned District Judge made the 
stay of eale absolute. No date was fixed for 
the resumption of the sale. In October 
1937, it appears to have been brought 
to the notice of the learned District Judge 
that the application to the Debt OConcilia- 
tion Board had been dismissed for default. 
But he quite properly refused to take 
action on that, since it was alleged that 
the judgment-debtor had put in a petition 
for restoration of his applicatiqn and it was 
possible that that might be granted. The 
judgment-debtor’s application to the Debt 


Conciliation Board was finally rejected by- 


the Board on November 1. The learned 
District Judge took up the execution peti- 
tion again on November 3, to which date 
he had posted it on October 19. On that 
date he passed the following order : 

“The judgment-debtor's revision petition has been 
dismissed and copy of the order has been filed. The 
judgment-debtor says he is now filing another peti- 
tion, lt is not necessary to give time for that as the 
revision petition was dismissed, not on technical 
grounds but because there appears to the Board tg 


q 


+ 


f; 
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Proceedings will continue, 
confirmation.” i 

The learned District Judge apparently 
refers to the last bid, that of the decree- 
holder, which had been made on August 24. 
In these circumstances, we are quite clearly 


of the opinion that the learned District. 


Judge acted without jurisdiction when he 
allowed the sale to go on August 23 and 


24, and took bids. Section 25, Debt 
Conciliation Act, says that when an 


application has been made prcceedings 
such as these shall not be proceeded with 
until the Board has dismissed the appli- 
cation. Unfortunately the section does 
not explain in what manner itis to be 
brought to the notice of the Civil Court 
that an application has been made to the 
Board. But this difficulty need not cause 
us any embarrassment because it is admit- 
ted that the judgment-debtor on August 
19, before the sale was due to begin, 
brought it to the notice of the learned 


District Judge that he had made an 
application under s. 4 of the Act. We 
therefore accept the contention of the 


judgment.debtor that the sale held in 
this case was entirely withcut jurisdiction. 
We allow the appeal, set aside the order 
of the learned District Judge confirming 
the sale and direct that the sale do proceed 
after fresh proclamation. The appellants’ 
costs will be paid by tte respondent. 
N:D. - Appeal allowed. 


BOMBAY HIGH COURT i 
Second Appeals Nos. 301 and 302 of 1937 
and First Appeal No. 245 of 1935 
June 20, -1938 
MAOKLIN AND SEN, Jd. 

HASAN VALI BAGAS—- AssIGNER— 
APPELLANT 
veTsus 
ISAP BAPUJI PATEL AND OTHERS 
—) UCGMENT DEBTCES—RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 183— 
Essentials to constitute revivor of decree—Held, 
that in the circumstances of the case, thefe was no 
reviver of decree andeapplication for execution was 
time-barred, 

To constitute a reviver of the decree, there must 
be expressly or by implication a determination that 
the decree is still capable of execution, and the 
decree-holder is entitled to enforce it. [p. 786, col. 


1, 

The decrge-holder who had obtained a money 
decree on the Original Side cf the High Court, 
assigned the decree on January 6, 1934, to another 


person, On January 8, 1933, the assignee applied’ 


to ‘the High Oourt for recognition of his assignment. 
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“Notices were issued to the decree-holder as well. as . 


to the four heirs and legal representatives of the. 
origigal judgment-debtor, who had died in the * 
meanwhile. On January 26,1934, the Court passed 
an order that the assignee should execute the decree 
against three’ out of the four judgment-debtors. 
Thereafter on an application by the assignee, he 
was allowéd to amend his application and on 
January 29, 1934, the Courb passed an order vacate 
ing its own order, dated January 26, 1934. On 
February 5, 1934, the Court made its notice of 
January 8, 1934, absolute against all the four heirs 
of the original judgment-debtor. The date of this 
order was more than 12 years after the date of the 
decree. The. decree was then transferred for execu- 
tion to the lower Court and on April 4, 1934, 8 
darkhast was filed by the assignee of the: decree for 
execution : : 

Held, that the order of February 5, 1934, was 48 
proper order in the circumstances of the case and 
in view of the qualification as to limitation of the 
order of February 5, 1934, that order could not 
operate as a reviver of the decree within the meaning 
of Art. 183, Limitation Act, The application of April 4, 
1934, was, therefore, barred by limitation, Chutter- 
put Singh v. Sati Sumari Mull (4) and Kamini Debi 
v. Aghore Nath (5), relied on, Palaniappa Chettiar v. 
Valliammai Achi (l)and Raja of Ramnad v. 


-Velusami Tevar (3), distinguished. tibid], 


8. A. ard I. A. from the decision of the 
Assistant Judge, Broach, in Appeal No. 32, 
of 1935. a A 


Messrs. H. C. Coyajee and P. A. Dhruva, 
for the Appellant (Assignee). 

Messrs. G. C. O'Gorman and J. G. Mody, 
for the Judgment-debtors. - 


Sen, J.—These appeals arise out of pro- 
ceedings in the execution of adecree in Suit 
No. 4696 of 1921 in the High Oovurt in its 
Original Jurisdiction, the plaintiff having. 
obtained a decree for over Rs. 4,000 
against one Vali Bagas. The decree: holder 
assigned this decree on January 6, 1934, 
to one Isap Bapuji Patel, the respondent 
in Second Appeal No. 301 of 1937 and the 
appellant in tLe other second appéal. On 
January 8, 1934, the assignee applied to 
the High’ Court for recognition of his 
assignment. Notices were issued to the 
decree holder as wel as totke four heirs 
and legal representatives of the original 
judgment debtor,. who. had died in the 
meanwhile. On January 19, 1934, three 
out of the four. judgment debtors asked for 
an adjournment ot the proceedings and the 
order of the Court was that the notice was 
made absolute.as against the plaintiff (the 
assignor). On January 26, 1934, the Court 
passed an rder that the assignee should 
execute the decrée against three out of the 
four judgment-debtors (Nos. 1, 2 and 4), 
these three being the appellants in Second 
Appeal No. 30:1. Thereafter apparently on 
an” application by the assignee, he was 
allowed’ to amend his application and one a 
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January 29, 1934, the Court passed an 
order vacating its own order dated January 
26, 1334. On February 5, 1934, the 
Court made its notice of January 8, 1934, 
absolute against all the four heirs of the 
original judgment-debtor. The date of this 
order was more than 12 years after the 
date of the decree. The-decree was then 
transferred to the Oourt of the First Class 
Subordinate Judge, Broach, and on April 
4, 1934, a darkhast was filed by the assignee 
of the decree for execution. 

The Court, following Palaniappa 
Chettiar v. Valliammat Achi (1) treated 
the recognition by the High Court of the 
assignment as a reviver within the meaning 

of Art. 183 of Sch. I, Limitation Act, and 
held that the darkhast was in time. All 
the four judgment-debtors appealed againat 
this order to the District Court and con- 
tended that the execution was barred by 
limitation. The Assistant Judge who heard 
the appeal held that the order of February 
. 5, 1934, did: not constitute a valid reviver 
as the question of limitation had not been 
decided by that.order. He further held 
that the order of January 29, 1934, was 
invalid and without jurisdiction, as the 
- Court, in his opinion, had no right to 
vacate its own order, there having been 
no fraud or misrepresentation or any other 
such ground affecting the order of January 
26. He therefore treated the order of 
January 26, 1934,2s operative and allowed the 
darkhast to proceed egainst only judgment- 
debtors Nos. 1,2 and 4. Against thisorder 
Second Appeal No. 301 of 1937 lias been 
filed on the .plea that execution is barred 
by limitation against all the judgment- 
debtors and Second Appeal No, 302 has 
been filed on the plea that execution is not 


barred even against judgmenat-debtor No. 3- 


There is no dispute that the case is 
governed by Art. 183 of Sch. I, Limitation 
Act. The darkhast was admittedly filed 
more than 12 years after the date of the 
decree, and therefore the main question 
that arises is whether it was saved by the 
Proviso of the said Article as to reviver. In 
the order of February 5, 1934, which gives 
the history’ of the proceedings, we find that 
after January Yo, 1934, the assignee 
wanted to amend his application and that 
the Court, after hearing the Advocates on 
both sides, allowed the -amendment, and 
vacated its own order of January 26. Its 
object, apparently, was that there should 

(1) 52 M 590; 118 Ind, Oas, 775: A I R 1929 Mad. 
252; 56 M L J .555; (1929) M.W N 78; 291, W 23; 

e and, Rul, (1929) Mad. 839. 
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be an order against all the four judgment- 
debtors. ` 

Oa behalf of the judgment-debtors it has 
been argued that it was perfectly compe- 
tent for the Court to vacate its own order 
as the provisions of s. 154, Civil Procedure 
Code, are wide enough to allow this being 
done. and reliance has also heen placed 
on Yusuf v. Abdullabhoy (2). In that case 
it was held that an interlocutory order 
which was made in Ohambers could be 
reviewed by the Court, under s. 151, Oivil 
Procedure Code, if the ends of justice 
required it, even though the application 
for such a purpose did not expressly fall 
within the language of O. XLVII of the 
Oode. It seems to us that the Court felt 
that it was necessary in the interest of 
justice to vacate the order it had passed on 
January 26,1934. in view of the fact that 
its previous order did not enable the assignee 
of the decree to proceed against all the 
judgment-debtors. The fina) order passed 


‘on’ February 5, 1934, now stands, there 


having been no appeal against either the 
order of January 29, 1934, or that of- 
February 5, 1934, and the further fact to be 
noticed is that this order was passed at the 
instance of the assignee himself. We are ` 
therefore not satisfied that the order of 
February 5, was an improper order and, 
in our opinion, the learned Assistant Judge 
was wrong in regarding the order of 
January 29, as “redundant, invalid and 
without jurisdiction” and in holding that 
the assignee could rely on the order of 
January 26. 


Mr. Coyajee on behalf of the assignee 
has contended that in any case the order of 
February 5, 1934, operates as a reviver 
and that the assignee is entitled to execute 
the said order. He relies on Raja of 
Ramnad v. Velusami Tevar (3; and Palani. 
appa Chettiar v, Valliammai Achi (1). 
In the first of these cases the Court re- 
cognized an assignment of a decree and’ 
allowed the assignee to execute it. Their 
Lordships of the privy Oouncil observed 
in that case that that order was a positive 
order that the assignee should be allowed 
to execute the decree «nd that as no 
reference to limitation was made therein, 
there was a reviver, irrespective of whether 
a plea of limitation would have succeeded 


(2) 32 Bom, L R 665; 125 Ind. Cas, 690; A IR 1930 
Bom. 294; 55 B 368; Ind. Rul. (1930) Bom. 354. 

(3)48 IA 45; 59 Ind. Cas, 880; AI Ri921P O 
23; 19 A L J 168; 40M LJ 197; 13 L W 290; (1921) 
M WN 51; 33 OL J 218; 250 WN 581; 23 Bom, 
L R 701; 29M LT 345(P O} . 
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in that case. On this latter point, however, 
the present case cannot be said to be 
analogous to that case, asthe Court, after 
it had decided that the notice of January 
8, should be made absolute against all 
the four judgment-debtors, added futther: 
“I do further order that this order is 
without prejudice to the contentions of 
respondents Nos. 2, 3, 4 and 5 (i. e. the four 
judgment-debtors), that the execution of the 
decree is barred by the law of limitation.” 
The Oourt therefore did not determine the 
question whether execution was barred by 
limitation, and its order cannot be said to 
be a “positive order’ that the assignee 
should be allowed to execute the decree. 
The case in Palaniappa Chettiar v. Valli- 
ammai Achi (1) follows Raja of Rannad 
v. Velusami Tevar (3) and carries the 
matter no further. 

Mr. O'Gorman cn behalf of the judgment- 
debtors has relied on Chutterput Singh v. 
Sati Sumari Mull (4) for the view taken 
by the learned Assistant Judge that the 
order of the Court being qualified in the 
manner described above, it could not operate 
as & reviver. At p. 920* of this case 
Sanderson, O. J. referred to an earlier case, 
Kamini Debi v. Aghore Nath (5), in which 
the test of what constitutes areviver within 
the meaning of Art. 183 was laid down 
by a a J. in the {cllowing words 
ieee of the matter is that to constitute a 
reviver of the decree, there must be expressly or 
by implication a determination that the decree is 


‘still capable of execution, and the decree-holder 
is entitled to enforce it,” 


We think that.this view must be accepted 
and that in view of the qualification as to 
limitation of the order of February b, 
1934, the learned Assistant Judge was right 
in holding that the order of February 5, 
1934, could not operate as a reviver. It is 
further contended by Mr. Coyajee that if 
not the order of February 5, 1934, the 
order passed on January 19, 1934, must 
be taken to operate as a reviver. That 
order merely made the notice of January 
8 absolute against the assignor. We do 
not think that thiscan be interpreted as 
meaning that the decree was determined to 
be capable of exe8ution against the judg- 
ment-debtors, All that this order means is 
that the original decree-holder was no 
longer entitled to execute the decree. The 


(4) 43 C 903; 36 Ind. Cas. 602; A I R 1916 Cal. 
488; 23 O I? J 645; 200 W N 889(F B). 
(5) 11C L J 91; 4 Ind. Oas. 402; 140 W N 357, 
* Page of 43 O—[Hd. we 
f Page of 110 L J.—{[Ed.] 
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question of limitation certainly became 
important after January 31, 1934, 5. ë 
12 years after the date of the decree, and 
it cannot be said that it was possible after 
that date to determine that the decree still 
remained executable without going into the 
question, of limitation. 

The tnird point sought to be made by 
Mr. Coyajee was that the order of Feb- 
ruary 5, 1934, must be held to relate back 
to the date of the application. We do not 
think that this question is now of any con- 
sequence in view of our conclusion that the 
final order of February 5, 1934, does not 
operate as a reviver. In support of the 
proposition in question, besides, Mr. Coy ajee 
can only rely upon Venkapaiya v. Nazeralt 
Tyabally (6) which, in our opinion, is not 
applicable to the facts of this case. Finally, 
it has been urged on behalf of the assignee 
that on the Oourt's making its notice 
absolute against three of the judgment- 
debtors on January 26, 1934, limitation 


‘must be held to have commenced to run 


immediately, and that even if that order 
was vacated later on, the running of 
limitation could not be stopped: and that 
it can thus be held that the reviver created 
on January 20, remained operative at the 
date of the darkhast, We do not, however, 
think that there is any substance in this 
line of argument, as we must hold that the 
vacating of the orderof January 26, put 
an end to the running of limitation which 
owed its commencement to such order. 
To hold otherwise would obviously lead to 
anomalous results. . 
In the result, therefore, the appellants in 
Second Appeal No. 301 of 1937 and the 
respondent in Second Appeal No. 302 of 
1937 must succeed. The first of these 
appeals will therefore be allowed with costs 
throughout, order of both the Oourts 
below being set aside. Second Appeal 
No. 302 of 1937 will be dismissed with costs. 
Tne execution of the decree will, therefore, 
be barred against all the judgment-debtoss. 
First Appeal No. 245 of 1933, which was 
filed to meet the contingency that might 
arise in case Appeal No. 32 of 1935 filed in 
the District Court was thrown out on the 
ground of pecuniary jurisdiction must be 
dismissed without any orders as to costs. 
Order accordingly. 


8. 
(6) 47 B 764; 86 Ind. Cas. 410; A I R 1924 Bom. 36; 
25 Bom, LR 481, 
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PATNA HIGH COURT 
Criminal Revision No. 4 of 1933, 
November 11, 1938 
Harries, C. J. AND AGARWALA, J. 
HARAMOHAN DA] NAIK—PETITIONER 
versus 
EMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), aa. 83, 54 
(1), Para. 7-~District Magistrate of Dhenkanal State 
cannot issue warrant under 3, 83 to Railway Police in 
charge of railway lands in that State to arrest 
person alleged to havecommitted offence in that State 
—Suzh arrest is, however, justified by virtue of 
Notification No. 34 I. B. of January 14, 1937, issued 
by Governor-General-in-Council — ‘Reasonable com- 
plaint’, what amounts to—To justify arrest under 
8. 54 (1), Para. 7 there must be in existence as a fact, 
as opposed to belief, warrant issued under Extradition 
Act (XV of 1903)—Jurisdiction — Native States — 
Notification No. 34 I. B. of January 14, 1937, issued 
by Governor-General-in-Council, scope of Such Noti- 
fication and Notification No. 754 I B. of March 28, 
1912, whether ultra vires the Order in Council of 1902. 

Dhenkanal State, isa Native State bordering upon 
the Province of Orissa, Dhenkanal Garh Railway 
Station is within the State of Dhenkanal, but the 
Dhenkanal State authorities have no jurisdiction 
within the limits of railway land in that State. The 
position with regard to railway lands in the State of 
Dhenkanal is defined by a Notification No. 7541. B., 
dated March 28, 1912, issued by the Governor- 
General-in-Council in exercise of the powers con- 
ferred upon him by the Indian (Foreign Jurisdiction) 
Order in Council, 1902, Under the Notification the 
-lawsin force in the District of Cuttack shall be in 
forcein the railway lands situate inthe State of 
Dhenkanal and further the Local Government and 
officers eubordinate to it exercising executive autho- 
rity in the Cuttack District shall exercise similar 
authority within the railway lands situate in Dhen- 
kanal State. A Magistrate of a Native State cannot 
issue a warrant directing the Police or Officials in 
British India to arrest a person accused of commit- 
ting a crime within a Native State. Therefore even if 
the Criminal Procedure Code has been adopted by 
the Dhenkanal State authorities, that would not give 
the Dhenkanal State authorities a right to issue a 
warrant and obtain the arrest of a person in the 
manner directed by s. 83, Oriminal Procedure Code, 
The effect of the adoption of the Oximinal Procedure 
Oode by the Dhenkanal State authorities is to make 
the provisions of that Code part of the law of 
Dhenkanal State. It is stilla state wholly outside 
British India and therefore the provisions of 
8. 83, cannot apply to the State in its relation 
with British India, An arrest of a person 
alleged to have committed an offence in the 
Dhenkanal State, on the Dhenkanal Railway 
Station by the Government Railway Police in 
pursuance of a warrant issued by the District 
Magistrate of Dhenkanal purporting to act under 
s. 83, cannot be justified under s. 83. The arrest, 
however, is justified by-virtue of Notification 
No. 34 I. B. of January 14, 1937, by the Governor- 
General-in-Council in exercise of the powers con- 
ferred by the Indian (Foreign Jurisdiction) Order in 
Oouncil, 1902, Tahilram Khanchand v. Emperor (1), 
telied on. [p, 787, col. 1; p. 78, cols, 1 & 2; p. 789, col. 1 | 

What is a reasonable complaint or suspicion 
depends on the circumstances of each case but it 
must be founded on some definite fact or some” 
tangible proof which is suficient to establish in the 
mind of areasonable Police Officer, the reasonable- 


. 
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ness or credibility of the charge, information or 
suspicion. Further, to justify an arrest under s. 54 
(1), Para. 7, Criminal Procedure Code, there must be 
in existence as a fact, as opposed to any belief which 
may be entertained by any person, 8 warrant which 
has been issued under the Extradition Act. Subodh 
Chandra Royv Emperor (21 and Emperor v. Kalu 
(3), relied on. [p. 791, col. 1] 

The Notification No, 34 I. B. of January 14, 1937, 
issued by the Governor-General-in-Council contem- 
plates that there should be some inquiry as to whe- 
ther the person arrested is or is not a subject of the 
State which has issued the warrant. Clearly, auch 
an inquiry cannot be left to the Railway Police, and 
the only course which the Railway Police can follow 
in executing a warrant issued by a Magistratein 8 
Native State, is to produce the arrested man before a 
Magistratehaving jurisdiction over railway lands, 
Such Magistrate can then make the necessary inquiry 
and order detentionjof the arrested man until arrange- 
ments are made for taking him to the Native State, 
[p. 790, vol. 1.] 

The Notification No. 754 I B., dated March 78, 1912, 
issued by the Governor-General-in-Oouncil in exer- 
cise of the powers conferred upon him by the 
Indian (Foreign Jurisdiction) Order in Council 1902, 
by which railway lands within a Native State are 
placed under the jurisdiction of certain Magistrate 
and Officers in British Indiaand the Notification 
No 341. B. of January 14, 1937, cannot possibly be said 
to be ultra vires the Order of 1902. |p. 790, col. 2] 

Or. k. from an order of the Town 
Magistrate, Cuttack, dated September 24, 
14>. 

Messrs. H. Mahapaira and G. C. Das, for 
the Petitioner. | 

The Advocate General and Public Pro- 
secutor for Orissa, for the Crown. 

Harries, ©. J.—This is an application 
by one Haramonoan Patnaik under s. 491 
(1) (b), Criminal Procedure Code. On 
September 28, 1938. the petitioner presented 
an application to this Court preying that 
an crder passed by a learned Magistrate of ` 
the first class at Cuttack directing that 
the petitioner be sent to Dhenkanal State 
was illegal and that, he should be released 
frem custcdy forthwith. Notice of this ap- 
plication was served upon the lccal autho- 
rities concerned in Outtack who have 
appeared to show cause why this Court should _ 
not interfere with the orders which have 
been passed in this case. The” petitioner 
Haramohan Patnaik is a subject of Dhen- 
kanal State, which is a Native State border- 
ing upon tite Province of Orissa. On Bep- 
tember 43, 1938, the petitioner was arrested 
on the platform of the Dhenkanal Garh 
Railway Station by the Government Rail- 
way Police, wno purported to act under a 
warrant issued by the District Magistrate 
of Dhenkanal. After arrest the petjtioner 
was brought to Cuttack and produced before 
the City Magistrate, Mr. Ganesh Chandra 
Qhandra, on September 24, 1938. On 
inquity the petitioner admitted that he 
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was a subject of Dhenkanal State, and the 
learned Magistrate ordered that he should 
be detained in custody until the Dhenkanal 
State authorities made arrangements to 
convey him to Dhenkanal. The warrant of 
atrest issued by the District Magistrate of 
Dhenkanal showed that the petitioner was 
dlleged to have committed, within that 
State, an offence under s. 124-A, Indian 
Penal Code. It is to be observed that there 
is no allegation in this case that the 
petitioner has committed any offence within 
British India. 


On behalf of the petitioner it has been 
contended that his arrest at the Dhenkanal 
Garb Railway Station was illegal, and that 
as such, Vitiates all proceedings taken there- 
after. Dhenkanal Garh Railway Station is 
within the State of Dhenkanal ; but it is 
clear that the Dhenkanal State authorities 
have no jurisdiction within the limits of 
railway land in that State. The position 


with regard to railway lands in the State ' 


of Dhenkanal is defined by a Notitication 
No. 154 I. B., dated March 28, 1912. 
issued by the Governor-General-in-Counceil 
in exercise of the powers conferred upon 
him by the Indian (Foreign Jurisdiction) 
Order in Council 1902, and of all other 
powers enabling him in that behalf, Tae 
order of March 28, 1912, provides : 

“(1) Subject to the modification specified in col. 4 
of the schedule thereto annexed, all laws for the 
time being in force in the Districts or areas spe- 
cifed in col. 3 of the said schedule shall be in 
force in the lands lying within the states specified 
in the corresponding entry in col, 2 which are 
occupied by the portions of the railways specified 
in the corresponding entry in col. 1 thereof. 

(2) The Local Government and all Officers sub- 
ordinate to it for the time being exercising execu- 
tive authority within the said Districts or areas 
shall exercise the like authority within the said 
lands, except in connection with the administra- 
tion of Police which shall be vested in the officer 
for the time being in charge of Railway Police 
under the said Local Government. 

(3) All Courts having for the time being jurisdic- 
tion within the said Districts or areas shall have 
the like jurisdittion within the said lands,” 


From a reference to the schedule annexed 
to this Order, it will be seen that the laws 
in force in the District of Cuttack ‘shall be 
in force in the ratlway lands situate in the 
State of Dhenkanal and further that the 
Local Government and officers Subordinate 
to it exercising executive authority in the 
Cuttack District shall exercise similar 
authority within the railway lands situate 
in Dhenkanal State. Further, the Police 
administration within the railway lands 
situate in Dhenkanal State is vested in the 
Officer for the time being in charge of the 
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Railway Police. The effect of this order is 
to place the railway lands in Dhenkanal 
State within the jurisdiction of the local 
authorities at Cuttack, and accordingly, it is 
argued that the District Magistrate of 
Dhenkanal has no jurisdiction whatsoever 
over the land upon which the Dhenkanal 
Garh Railway Station is situate. It is con- 
tended therefore that any warrant issued 
by the District Magistrate of Dhenkanal 
could not be directed either to the district 
authorities exercising jurisdiction over these 
railway lands or to the Railway Police who 
were responsible for maintenance of law 
and order within these railway lands. The 
warrant for the arrest of the petitioner was 
direct to the Officer-in Charge of the Rail- 
way Police at Dhenkanal Garh Railway 
Station, and it directed him to arrest the 
petitioner who was alleged to have com- 
mitted within the State an offence under 
s. 124-A, Indian Penal Code. f 

In my view it is clear that a Magistrate 
ofa Native State cannot issue a warrant 
directing the Police or Officials in British 
India to arrest a person accused of com- 
mitling a crime within a Native State. This 
has been clearly laid down in a recent 
decision Tahilram Khanchand v. Emperor 
(1). In that cass a Magistrate of Nasirbad, 
which is outside British India, issued a 
warrant under s. 83, Criminal Procedure 
Code, for the arrest of a person residing 
in British India. It was held that such 
a warrant could not be executed by a 
Magistrate in British India and that 
proceedings taken in pursuance of such. . 
warrant were illegal and could be quashed 
by the Oourt under s. 49), Criminal Pro- 
cedure Code. Section 83, Criminal Procedure 
Code, lays down the procedure to be fol- 
lowed when a warrant is to be executed 
outside the local limits of the jurisdiction 
of the Court issuing the same; but this 
section, in my view, can have no ap- 
plication to a case such as the present. 
Section 43, Criminal Procedure Cade, con- 
templates cases where a Magistrate in 
British India issues a warrant for the 
arrest of a person in somé place in 
British India outside his jurisdiction. It 
is said that the Criminal Procedure Code, 
has been adopted by the Dhenkanal 
State authorities ; but even so, that would 
not give the Dhenkanal State authorities 
a right to issue a warrant and obtain 
the arrest of a person in the manner 
digected by s. 053, Criminal Procedure 


(1) A I R 1938 Sind 46; 173 Ind. Oas. 322; 39 Or, L® e 


J 298; 328 U R 134; 10 RS 203, 
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Code. If the Dhenkanal State authorities 
have adopted the Criminal Procedure 
Code, it cannot be said that the sme 
law is applicable to both the State and 
British India. The effect of the adoption 
of the Criminal Procedure Code, by the 
Dhenkanal Siate authorities is to make 
the provisions of that Ccde part of the 
law of Dhenkanal State. It ‘is still a 
State wholly outside British India and 
therefore the provisions of s. 83, Criminal 
Procedure Code, cannot apply to the State 
in its relation with British India. In my 
judgment, therefore, it is clear that the 
arrest of the petitioner cannot be justified 
under the provisions of s. 83, Criminal Pro- 
cedure Code. 

It was further argued on behalf of the 
petitioner that assuming s. 83, Criminal 
Procedure Code, applied, the production of 
the petitioner at Outtack and the sub- 
sequent order for detention passed by the 
Magistrate were wholly illegal, Outtack 
is more than thirty miles from the Dhen- 
kanal Garh Railway Station and accord- 
ingly it was contended that s. 85, Crimi- 
nal Procedure Code, applied. It was con- 
tended on behalf of the petitioner that 
if the arrest was legal, then by reason 
of the provisions of s. 85, Oriminal Pro- 
cedure Code, the petitioner should have 
been produced before the District Magis- 
trate of Dhenkanal State. In my view, it 
is unnecessary to consider this aspect of 
the case, because the arrest cannot be 
justified under the terms of s. 83, Criminal 
Procedure Code. 

By Notification No. 34 I. B., dated 
January 14, 1937, the Governor-General- 
in-Council in exercise of the powers con- 
ferred by the Indian (Foreign Jurisdiction) 
Order in Oouncil, 1902, and of all other 
powers enabling him in that behalf, direct» 
ed that 

“all criminal processes issued in a manner similar 
to that prescribed by the Criminal Procedure Vode, 
1898, by a Magistrate having jurisdiction in any 
State in India shall be acted upon and executed 
in railway lands lying within such State by all 
Magistrates. and Police Officers having jurisdiction 
in such railway lands under the same conditions 
and in the sfme manner as if such processes had 
been issued by a Magistrate having jurisdiction in 
such railway lands: 

Provided further that nothing hereinbefore con- 
tained shall require a Magistrate or Police Officer 
having jurisdiction in such railway lands to exe- 
cute any process so issued against any person who 
is not a subject of the State by the Oourt of which 
the process has been issued or be construed as 
authorizing him to execute any such process 
against any subject or servant of His Majesty.” e 


e* The Advocate-General of Orissa who 
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appeared on behalf of the local authorities 
has contended that the arrest of the peti- 
tioner was perfectly legal by reason of this 
notification. He did not contend that the 
arrest and subsequent proceedings could be 
justified under ss. 83 and 85, Oriminal 
Procedure Code. The Advocate General 
argued that the effect of this notification 
of January 14, 1937, is that all Magis- 
trates and Police Officers having jurisdic- 
tion in the railway lands in the Dhen- 
kanal State must execute a warrant issued 
by a Magistrate of that State under the 
same conditions and in the same manner 
as if such warrant had been issued by a 
Magistrate having jurisdiction over such 
railway lands. In other words, he con- 
tended that the Railway Police at Dhen- 
kanal Garh Railway Station were bound 
to execute the warrant issued by the 
District Magistrate of Dhenkanal in pre- 
cisely the same manner as if it has been 


_issued by the District Magistrate of Cuttack 


who, by the notification of March 28, 
1912, has sole jurisdiction over railway 
lands in the State. In my judgment, the 
terms of this notification of January 14, 
1937, are clear and in the present case the 
Police at Dhenkanal Garh Railway Station 
had no alternative but to act upon the 
warrant issued by the District Magistrate 
of Dhenkanal and to arrest the petitioner. 
After arresting the petitioner, the Police 
produced him on the following day before 
a Magistrate of the First Class in Cuttack 
and the latter, after ascertaining that the 
petitioner was a subject of Dhenkanal 
State, remanded him in custody in order 
to enable the Dhenkanal authorities to 
make arrangementsfor conveying him to 
the State. It has been strongly contended 
on behalf of the petitioner that even if the 
a*rest was justified under the notification 
of January 14, 1937, the subsequent 
proceedings were wholly illegal. It was 
contended that the Police had no right 
whatscever to take the petitioner to 
Cuttack and to produce him before a Magis- 
trate. It was urged that the Police should 
have handed the petitioner over then and 
there to the Dhenkanal State authorities, 
and as they did not do sọ, he could no 
longer be detained at Outtack. 

The last Proviso to the notification of 
January 14, 1937, makes it clear that a 
Magistrate or Police Officer having jurisdic- 
tion over railway lands can only execute a 
warrantissued by a Magistrate in a Native 
State against a person who is a subject 
of that State. Such Magistrates or Police 
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Officers are not to execute such warrants 
against persons not subjects of the State or 
to execute any warrant against any eubject 
or servant of His Majesty. Before a person 
arrested by the Railway Police upon a ware 
rant issued by a Magistrate of a Native 
State is handed over to the State authorities, 
it must first be ascertained whether the 
person arrested is or is not a subject of that 
State. If ke is, he must be handed over 
to the State authorities ; but if he is not a 
subject of the Native State, then he cannot 
be handed over. The notification contem- 
plates that there should be some inquiry 
as to whether tLe person arrested is or is 
not a subject of the State which has issued 
the warrant. Clearly, such an inquiry can- 
not be left to tte Ruilway Police, and in 
my view the only course which the Railway 
Police can foliow in execnting a warrant 
issued by a Magistrate in a Native State, is 
to produce the arrested man ‘before a 
Magistrate having jurisdiction over railway 
lands. 
necessary inquiry and order detention of 
the arrested man until arrangements are 


made for taking him to the Native State.. 


Any other construction of this notifica- 
tion should leave the arrested man entirely 
ab the mercy of Police Officer who might 
frequently be of junior rank. It is to be 
observed that the notification of January 14, 
1937, direcis all Magistrates snd Police 
Officers to execute the warrant issued by a 
Magistrate in a Native State, and in my 
- view this contemplates that after a person 

is arrested on railway lands by the Police, 
he must be produced before a Magistrate 
having jurisdiction over such railway lands 
who will then decide whether such arrest- 
ed person should be detained and handed 
over to the Native State authorities. 

It was contended on behalf of the peti- 
tioner that this notification of January 14, 
1937, was ultra vires the Indian (Foreign 
Jurisdiction) Order in Council, 1902. The 
limits of the Indian (Foreign Jurisdiction) 
Order in Council 1902 are defined by cl. 2 
of that order. Those limits are: 

“the territories of India, outside British India, and 
any other territories which may be declared by 
His Majesty in Comncil to be territories in which 
jurisdiction is execised by or on behalf of His 
Majesty through the Governor-General of India in 
Council, or some authority subordinate to him, 


including the territorial waters of any such ter- 
ritories.” 


Clause 3 of the Order enables the Gov- 
ernor-General of India-in-Gouncil on His 
Majesty's behalf to exercise any power or 
jurisdiction which His Majesty or the 


HARAVONAN PATNAIK V. BMPEROR ` (PAT) 


Such Magis:rate can then make the 


18010 


Governor-General of India in Council for 
the time being has within the limits of the 
Orter and to delegate any such power or 
jurisdiction to any servant of the British 
Indian Government in such manner, and 
to such extent, as the Governor-General-in- 
Council from time to time thinks fit. 
Clause 4 of the order provides that 

“the Governor-General-in-Council may make such 
rules and orders as may seem expedient for carry- 
ing the order into effect, and in particular, 

(a) for determining the law and procedure to 
be observed, whether by applying with or without 
modification all or any of the provisions of any 
enactment in force elsewhere, or otherwise ; 

(b) for determining the person who are to exer- 
cise jurisdiction either generally or in particular 
classes of cases, and the powers to be exercised by 
them ; 

(e) for I 
Judges, and Magistrates, 


determining the Courts, authorities 
by whom, and for regu- 
lating the manner in which any jurisdiction, 
auxiliary or incidental to or consequential on the 
jurisdiction exercised under this order, is to be 
exercised in British India ; | 
(d) for regulating the amount, collection and 
lication of fees.” . . h 
Can my judgment the notification dated 
March 28, 1912, by which railway lands 
within a Native State are placed under the 
jurisdiction of certain Magistrates and 
officers in British India, is wira vires the 
Order of 1902. The Order of 1902 contem- 


- plates such provisions as are contained in 


the notification ,of March 28, 1912. Fur- 
ther, there is nothing in the notification of 
January 14, 1937, which can possibly be 
said to be outside the powers conferred 
upon the Governor-General in Council by 
the Indian (Foreign Jurisdiction) Order in 
Oouncil, 1902. In my judgment, these two 
notifications cannot possibly be said to be 
ultra vires, and the arrest and subsequent 
production of the petitioner before the 
Magistrate at Cuttack are amply justified 
under the terms of these notifications. 
Further, the detention of the petitioner by 
order of the learned Magistrate at Onttack 
is legal by reason of the combined effect of 
there two notificaticns. 


It was also contended by the Advocate- 
General that the arrest and detention of 
petitioner could be justified under the pro- 
visions of 8. 54 (1), para. 7, Ciwinal Proce- 
dure Code. This section permits Police Offi- 
cers in certain cases to atrest without an order 
from a Magistrate and without a warrant. 
Paragraph 7 to 8. 54 (1), Oriminual Pro- 
cedure Code, permits the arrest without a 
Magistrate’s order or a warrant of a per- 
son against whem a reasonable com- 
plaint has been made or exedible infor- 
mation has been received or a reasonablé 
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suspicion exists of his having been con- 
cerned in an act committed outside 
British India which, if committed in British 
India, would have been punishable as an 
Offence or for which he is under any law 
relating to extradition or under the 
Fugitive Offenders Act, 1881, or otherwise 
liable to be apprebended or detained in 
custody in British India. The petitioner's 
act, it is contended, namely, section (sic), is 
punishable as an offence in British India 
and the petitioner could be apprehended 
and detained in custody under the extradi- 
tion laws. Therefore, it is said he could be 
arrested without a warrant. Assuming the 
warrant issued by the District Magistrate 
of Dhenkanal to be illegal, that it is urged 
is immaterial because he could be arrested 
without any warrant at all. In my view 
the arrest and detention of the petitioner 
cannot be justified under these provisions. 
The only information which the Railway 


Police had in this case was the warrant - 


issued by the District Magistrate, Dhenka- 
nal State. Such can hardly be said to be a 
reasonable complaint or to amount to cre- 
dible information or to create reasonable 
suspicion. Whatis a reasonable complaint 
or suspicion depends on the circumstances 
of each case but it must be founded on 
some definite fact or some tangible proof 
which is sufficient to establish in the mind 
of a reasonable Police Officer, the reason- 
ableness or credibility of the charge, infor- 
mation or suspicion : see Subodh Chandra 
Roy v. Emperor (2). Further, it has been 
held that to justify. an arrest under 
s. 54 (1), para. 7, Oriminal Procedure 
Code, there must be in existence, as a fact, 
as opposed to.any belief which may be 
entertained by any person, a warrant which 


-has been issued under the Extradition Act: 


see Subodh Chandra Roy v, fmperor (2) 
and Emperor v, Kalu (3). There was no 
such warrant in existence in this case. 

However, as I have stated, the arrest of 
the petitioner and the subsequent proceed- 
ings were in accordance with the terms of 
the Notification No 341. B., dated January 
14, 1937, aand therefore legal. I would 
therefore discharge the Rule. 

Agarwala, J.—I agree, 

8, Rule discharged. 

(2) 52 C 319; 85 Ind. Cas. 913; A I R 1925 Oal. 278; 
26 Or. L J 625; 29 C W N 98; 40 O L J 489. : 

(3) AIR 1833 Lah. 159; 144 Ind. Cas. 67; (1933) 
A Uas, 304; 34 Cr. L J 679; Ind. Rul. (1933) Lah 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 118 
of 1938 
December 19, 1938 
Haretgs, O. J. AND Row ann, J. 
RAMGATI SINGH—Dgranpant-~ 
APPBLLANT 
versus 
SHITAB SINGH AND aNoTasR—PLAINTIFFS 
AND Musammat INDARSANA KUAR AND 
GTHERS— DRFANDANT3 — RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. VII, r.11 
(c), s. 107—Memorandum of appeal insufficiently 
stamped—Court should give time to make good 
deficiency—Court summarily rejecting appeal as in- 
sufficiently stamped—Order cannot be supported. | 
Where a.memorandum of appeal is insufficiently 
stamped, the Court should eall upon the appellant 
to make good the deficiency within a stated time, 
under O VII, r. 11, el. (c) of the Code of Oivil Pro- 
cedure which under s 107 of the Oode is applicable 
to appeals. Where the Court summarily rejects the 
memorandum as being insufficiently stamped without 
giving opportunity to the appellant either to explain 
orto make good the deficient court-fee, the order 
cannot be supported. Baijnath Prasad Singh v. 
Umeshwar Singh (1) and Ram Sawari Kuer v. Motiraj 
Kuer (2), relied on. ng oan 
A. from a decision of the District 
Judge of Saran, dated September 6, 1937, 
affirming a decision of the Munsif, 
Chapra, dated July 22, 1937. 
Mr. K.N. Lal, for the Appellant. 
Rowland, J.—This second appeal by 
the defendant is against a decision of the 
District Judge summarily rejecting his. 
memorandum of appeal as being insuffi- 
ciently stamped and thereafter refusing 


The office on presentation of the 
memorandum of appeal pointed out that 
the court-fee was deficient by Rs. l4l-ò-0. 
The District Judge should then have 
called on the appellant to make good the 
deficiency within a stated time, vide 
O. VI, r. 11 cl. (e) of the Code 
of Qivil Procedure which under s. 107 
ofthe Code has been held applicable to 
appeals. Failing an opportunity to the 
appellant either to explain; or to make 
good the questioned court-fee, the District 
Judges order summarily rejecting the 
memorandum cannot be supported: vide 
Baijnath Prasad Singh V. Umeshwar 
Singh (1), and Ram Sawari Kuer v Motiraj 
Kuer (2). | 

1 would allow the appeal, set aside the 
order of the District Judge and remand 
the appeal to him for disposal according to 
law after fixing a date within which the 


Ti) 18P L T 665; 172 Ind. Oas, 138; A IR 1937 
Pak. 350; 16 Pat, 600, 4 BR 103;10 R P 284, 

SY 19'P L T 885; 173 Iud. Oas. 150; 11 R P-220; 5 B 
R 59; AIR 1939 Pat. 83. 


“ to restore the appeal. 


792 


appellant is to make good the deficit 
court fees. The respendents not having 
appeared, there will be no order for costs. 
Harries,C. J—I agree. 
8. Appeal allowed. 





NAGPUR HIGH COURT 
Second Appeal No. 373 of 1936 
October 7, 1938 
Boer, J. 
BAPUJI—AppELLANT 
versus 


GANGARAM AND OTAERS—RESPONDENTS. 

Hindu Law—Adoption — Berar — Bombay rule 
applies—Widow can adopt in absence . of express 
permission from husband—Mother's powers to adopt 
terminates when her son dies leaving his widow. 

Tm Berar the Bombay rules of adoption apply. 
Therefore, a Hindu widow in Berar can adopt even 
in the absence of express permission from the hus- 
band. [p. 792, col. 2.] 

The power of the mother to adopt is completely 
extinguished the moment her son dies leaving a 
widow. It is immaterial whether the son's widow 
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attained the age of full legal competence or not, 
Vithoba v. Amrita und Sakharam (1) and Ram- 
chandra Narayan Badale v. Murlidhar Yeshwant 
Khambekar (7), followed, Uttamrao v. Daulat (3), 
Ramchandra v. Yamuna Bai (4) and Draupadi v. 
Vikram (5), explained. [p. 794, col 2.! 
from the appellate decree of the 

Oourt of the Additional District Judge, 
Amraoti, dated April 27, 1936, in O. A. 
No. 10-A of 1935 confirming the decree of 
the Court of the Sub-Judge, Second Class, 
Yeotmal, dated December 22, 1934, in C. 8. 
No 361 of 1933. 

Messrs. M. B. Kinkhede, R. B. and 
V. R. Dhoke, for the Appellant. 
Pa B. R. Mandlekar, for Respondent 

0. 2. 


Judgment.—This is a case from Berar 
where the Bombay rules about adoption 
apply, that is to say, a widow has authority 
to adopt in the absence of express permis- 
sion from the husband. 

The relationship between the parties is 


- sLown in the following genealogical tree. 


lst wife Girjabai ==BHIWAJI (died 1912) = and wife Gopibai (died 1927) 
7 | 
Pisibai Kondba (died 1918) Dattu (defendant) 
Dee (Kondba's\ W. Laxmi adopted in 1921 by 
(re-married 4 months Gopibai, 


Vithal, 
(plaintif No, 3.) 

Bhiwaji died in 1912 leaving two widows 
Girjabai and Gopibai, and a son Kondba 
and a daughter Pisibai. Kondbha died in 
1918 and four months later his widow 
Musammat Laxmi re-married. Thereupon 
his mother Gopibai adopted the first de- 
fendant Dattu. This was in the year 1921, 
and ithe only question here is whether such 
an adoption is legally valid. 

The lst and 2nd plaintiffs are trans- 
ferees from the 3rd and 4th plaintiffs who 
are the sons of Pisibai, and who but for 
the adoption would be entitled to succeed. 

The remaining defendants are transferees 
from the Ist, defendant. All these facts 
are either admitted or proved, 

There are four Nagpur decisions which deal 
with this matter. In Vithobav. Amrita and 
Sakharam (1) Pollock, Additional Judicial 
Commissioner hele that such an adoption 
was invalid. He interpreted the decision of 
their Lordships of the Privy Oouncil in 
Vijaysinghji v. Shivsongji (2) to mean that 

(1) 17 NL J 57 at p. 59; 150 Ind. Cas, 1032; AIR 
- 1934-Nag. 183;7 RN 44, 

(2) 59 B 360; 155 Ind. Cas. 493; A IR1935 P O 


Kesheo, 
(plaintiff No. 4.) 


later). 


the mother’s power of adoption ceases for 
all time the moment the son dies leaving 
a widow. It ja a decision on all fours 
with the present case. 

The other rulings are two Full Bench 
decisions of the Judicial Commissioner's 
Court. The earlier of the two, namely 
Uttamrao v, Daulat (3) came to the same 
conclusion though for different reasons, but 
the later one, Ramchandra v. Yamuna 
Bai (4) overruled it cn the ground that 
the Privy Council in Vijaysinghji v. Shiv- 
sangji {2) had impliedly overruled the old 
view. Pollock, Additional Judicial Com- 
missioner, was an assenting member of 
this Bench but no reference was made to 
his earlier decision, 

The fourth ruling is that of a Division 
Bench of this Court which take the same 
view as the later of two Full Bench deci- 
sions. Itis Draupadi v. Vikram (5). 

We have, therefore a Full Bench deci- 
sion of the Judicial Commissioner's Court 


(3) 25 NLR 144; 116 Ind. Oas. 499; A IR 1929 
Nag. 98; Ind. Rul. (1929) Nag. 147 (F B). 

(4) 31 N L R (Bup.) 180; 162 Ind. Cas. 571; A I R 
1936 Nag. 65; 8 R N 273 (F B). 

(5) (1938) N L J 28%; 179 Ind, Oas. 83; A IR 1938 è, 
Nag. 423; 11 R N 264. 
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and that of a Single Judge holding that 
the mother has no power. We also have 
asecond Full Bench of the Judicial Com- 
missioner’s Court overruliag the first and 
we have a Division Bench of this Court 
following the second Full Bench. 

If these two later rulings had been 
exactly in point, tbere would have been an 
end of the matter, but the facts are 
slightly different in both, and it is argued 
on behalf of the defendant-respondent that 
that makes the observations on this point 
obiter. What I have to see, therefore, is 
whether the principle enuaciated in the 
two later rulings applied equally to the 
facts there as well as to those here cr 
whether there is any point of differentiation. 

Dealing first with Ramchandra v. Yamuna 
(4) it will be convenient to set out the 
family tree of the parties there. It was as 
follows: 

PUNAJI (died October 11, 19:8) 


Musammat Putai 
(died mas 18, 1918) 


| 
Motya Amruta (died October 
(died October 18 
16, 1918). —wife Tulsi 


(defendant No. 4) 


Ramchandra 
(plaintiff adopted to 
Tulsi). 

The family was unfortunate and all 
except Tulsi died within a few days of 
each other as shown above. They were all 
joint and Motya was the last male 
survivor. After him the property devolved 
on his mother Musammat Putai and after 
her to Tulsi, the widow of a pre-deceased 
male co-parcener. She adopted Ram- 
chandra, who was the plaintiff there, after 
the property had vested in her and the 
question was whether she could do so. It 
was held that she could. The learned 
Judicial Commissioners interpreted the 
Privy Council ruling in Amarendra Man- 
singh v. Sanatan Singh (6) to mean that 
the restriction on adoption was imposed 
on the mother and not on the widow of a 
gotraja sapinda, and even as regards the 
mother the restriction applied only when 
the son died leaving a widow or a son. This 
is what they say: 

“Their Lordships pointed out that in all those 
cases it was the existence of the son's widow that 
stood in the way of adoption and that in none of 

(6) 12 Pat, 642; 143 Ind. Oas. 441; AIR 1933 PO 
155; 60 I A 242; Ind. Rul. (1933) P O 168; 37 CW N 
938; (1933) M W N 769: 38 L W 1; 65 ML J 203; 14 
P LT 399: (1933) A L J 710; 570 L J593; 35 Bom. 
LR 859 (P O). 
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them was there any suggestion that the same rule 
would apply if the heir in whom the property had 
vested were someone other than her.” 

In the case before them it was not the 
mother who adopted but the son's widow 
—the exact converse of the position before 
their Lordships. They held, therefore, that 
the prohibition contained in the Privy 
Council decision did not extend to the case 
before them. 

It is true they overruled the“earlier Full 
Bench in Uttamrao v. Daulat (3) but not 
cn this point. The facts in the earlier 
decision were as follows. Again I append 


a tree. 
KRISHNAJI—W. Musammat 
Sitabai 


Zaboo=W. Musammat Bainabai. 
Krishnaji and his son Zabco were mem- 
bers of a joint Hindu family. Zaboo died 


and Krishnaji succeeded by survivorship. 
On Krishnaji’s death, his widow Sitabai 


- succeeded and after her Bainabai. Bainabai 


then adopted a son and the question was 
whether such an adoption could be made. 
The Full Bench proceeding upon the theory 
that the power of adoption was dependant 
upon the vesting of the estate held that 
she could not. It decided that unless the 
widow succeeds directly to the estate of 
her husband, no adoption can be made. 

This, the later Full Bench held was 
wrong. It pointed out that under the Privy 
Council decisions, and also under the Hindu 
Law texts, the power of adoption was not 
dependent upon the vesting of the estate 
and held that the only restriclion which 
the Privy Council imposed was upon the 
mother when the son leaves a widow. In 
neither of these cases was the adoption by 
the mother. 

The decision of Pollock, Additional 
Judicial Commissioner, was the case of a 
mother and is exactly in point. It has not 
been overruled. 

In the Division Bench decision of this 
Oourt the facts were as follows. I reproduce 
for convenience the tree given in that 
judgment. The material dates are also to 
be found there. 


LAXMAN tied 1296) 





sd 
Krishnaji (died 
April 27, 1903) 
W. Tylsai 


l 
Ramji (died 
January 12, 1908) 
W. Draupadi 


Sakharam {died Vikram, plaintiff 


1912) (adopted (adopted by Talsai 
by Draupadi on on June 3, 1930;, 
June 28, 1907), 
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- As will be seen there were two adoptions 
and the last male holder before. these 
adoptions was Krishnaji. He succeeded by 
survivorship. 

When he died, the only members of the 
joint family left were the two widows 
Draupadi and Tulsai. Draupadi adopted 
Sakbaram in 1912 and when he died Tulsai 
adopted the plaintiff. The suit was ag inst 
Draupadi, and the question was whether 
these two adoptions were valid. It was 
held that both were valid and it was again 
pointed out at p. 244* that “the limit in- 
dicated in Amarendra Mansingh v. Sanatan 
Singh (6) may ‘be regarded asthe only 
limit.” 

It will thus be seen that of the four 
Nagpur decisions only that of Pollock, 
Additional Judicial Commissioner is exactly 
in point and that the later Full Bench and 
the Division Bench take the same view of 
the Privy Council in Amarendra Mansingh 
v. Sanatan Singh (6), ashe did. It is true 
their observations are in a sense obiter but 
it was necessary in both cases to examine 
the true meaning and extent of the Privy 
Council decisions, and I fully agree with 
them that whatever else their Lordships 
may have meant, they clearly decided that 
the mother cannot adopt when the son dies 
leaving a widow who can. i 

It was argued, however, that thəir Lord- 
ships hive left at large the question whe- 
ther the rule would apply when the son's 
widow has not attained “full legal capacity” 
and that as Laxmi was at the outside 
15 yeers and 34 months at the date of 
Kondbha's death, she had no power to 
adopt and consequently the mother's power 

‘revived when Laxmi re-marvied. 

These arguments are based on two 
passages from their Lordships’ judgment. 
The one which is said tu deal with the age 
of ‘full legal capacity” states that “the test 
is to be whether these cmditions exist at 
the time of the son's death,” and the other 
relating to the capacity of the son's widow 


states : : = MK. , 
“Whether in order to bring this principle into 


play it is essential that the son's widow should - 


herself be clothed with the power of adoption (the 
. italicized is mine) is left open.” ; 
So far as the latter passage is concerned, 
I agree with Ramchandra Narayan Badale 
v. Murlidhar Yeshwat Khambekar (7) that 
it does not relate to the question of “full 
legal capacity” but to another matter. 
There are parts of India, the Central Pro- 
(7) 39 Bom. L R599 at p. 604; 173 Ind. Oas. 36; A 
IR 1938 Bom. 20; 10 R B 305. 
~*Page of (1938) NL J—[Ed.] 
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vinces among them, where a widow cannot 
adopt unless she has been given tte 
necessary permisson todo so by her hus- 
band. When that has not been done, she 
isnot “clothed with the power of adoption.” 
I agree that that is what their Lordships had 
in mind. 

The change in language between this 
passage and the other passages where their 
Lordships deal with “full legal capacity” 
and “ceremonial competence” is, in my 
opinion, significant. When dealing with the 
latter, they were interpreting words used 
in former judgments of the Board and I 
can hardly think that they would have 
altered their phraseology in this way if 
ipa had been dealing with the same matter 

ere. 

It isto be observed aleo that whereas 
their Lordships have dealt at p. 658* with 
two cases in which the mother’s power to 
adopt comes to an end, namely where there 


-is a grandson. or a son’s widow, they 


have left only one of these. two posi- 
tions at large at p- 659*. It would hardly 
be likely that their Lordships meant to 
indicate that the power would be at an end 
when there is a grandson whether he has 
attained full legal competence or not but 
might not be so when there is a son's 
widow. Clearly what applies in the one 
case must apply in the other. Therefore 
the interpretation which the Bombay High 


-Court places upon this decision seems to 


me to be right. 

As regards the other passage, it does not 
relate to the son’s widow but to the son 
himself. Their Lordships decide that when 
the scn dies before attaining full legal 
competence and does not leave either a 
widow or a son or an adopted gon, then the 
power of the mother which was in abeyance 
during the son’s lifetime revives, but the 
moment he hands the torch on to another 
the mother can no longer re-take it. 
Whether he has handed it on or notis of 
course a matter which must be determined 
with respect to the state of affairs existing 
at the date of his death. But whether the 
person to whom it has been harded on is 
of full legal competence or not is immaterial. 
Therefore following Ramchandra Narayan 
Badale v. Murlidar Yeshwant Khambekar 
(1) I hold that Gopibai’s power to adopt 
was completely extinguished the moment 
her son Kondbha died leaving a widow, 
and that it is immaterial whether that 
widow had attained the age of full legal 
competence or not. $ . 
*Pages of 12 Pat.—[Ed ] 
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The decision appealed from is upheld 
and the appeal is dismissed with costs. F 
D. Appeal dismissed. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 608 
of 1937 
January 17, 1939 
JAMES AND ROWLAND, Jd. 
BAOHU LAL AND oTnges—P LAINTIFRS— 
APPELLANTS 
VvETSUS 
JANG BAHADUR RAT anp oragRs— 
DgrENDANTs— RESPONDENTS 
Mortgage—Usufructuary — Zerpeshgi lease—Deed 
providing for payment of certainamount annually by 
mortgagee to mortgagor — Such amount never paid— 
Suit for redemption by successors of mortgagor— 
Sub-mortgagees also made partics— Held, that method 
of accounting followed by trial Court on principles in 
8. 16 (k), Transfer of Property Act (IV of 1882) was 
correct—Decree for payment of money found due from 


mortgagee could not be made against sub-mortgagees— 


Limitation Act (IX of 1508), s. 19— Sub-mortgage 
‘made by mortgagee reciting morigagee’a rights and 
liabilities under original mortgage—Whether acknow- 
ledgment. 

Plaintiff who were successorsof the original mort- 
gagors, instituted a suitfor redemption ofa ueufruc- 
tuary mortgage The sum advanced was Rs. 400 in 
consideration of which a thika was given at an annual 
rent of Rs. 35-5. Rupees 40 out of that sum was set 
aside for the mortgagee as interest at 74 per cent. 
per annum on the money advanced; Rs. 4 was set 
aside for collection charges and the balance of Re. 1-5 
was tobe payable by the mortgagee to the mort- 
gagor. This hagazri had never been paid since the 
execution of the mortgage. The sub-mortgagees were 
also made parties to suit. The plaintiffs had prayed 
for an account, praying that if the account should 
‘show a balance in their favour, a decree should be 
given entitling them to realize that amount on pay- 
ment of the requisite court-fee. The Muusif found 
that the mortgage had actually been redeemed owing 
to the defendant's failure to pay the hagazri as it 
fell due, and that a sum of Rs. 924-13-0 was payable to 
the plaintiffs, He arrived at this result by treating 
the hagagri as if it had been realized by the plaintifis, 
reducing the principal amount due on the mortgage 
‘s0 long asthe account showed that anything did 
remain dus on the mortgage, and henceforth he 
treated the mortgagee as liable to pay the full amount 
of Rs. 31-5-0 reserved by the mortgage deed : 

Held, that the transaction was a transaction both 
of lease and of mortgage; but it was a usufructuary 
moitgage, because by the deed the mortgagee retained 

. the thika property as security for the re-payment of 
the four hundred rupees advanced. The Munsif 
acted rightly in making the account on the principle 
laid down in s 76 th) ofthe Tranefer of Property 
Act, and that in sucha casewhere therateof in- 
terest was actually specified, the method of accounting 
adopted in Muhammad Sadiq's case (1) would not be 
properly adopted. 

Held, also that as the plaintifis were the eucces- 
sors of the original mortgagor, there was no privity 
of contract batween the sub-mortgagees and * the 
plaintiffs; and the decree for payment of money could 
not properly be made against them, though the plain- 
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tiffs’ decree for recovery of possession would of cours® 
be valid against them. Sheikh Muhammad Sadiq v- 
Harakh Narain (1), distinguished. h 

Where the sub-mortgage effected by the original 
mortgagee clearly recites the morlgagees' rights and 
liabilities under the original mortgage, thistis an 
acknowledgment within the meaning of 5.19 of the 
Limitation Act. Moti Lal Jadav v, Jadav Gopal (3), 
relied on. 

A. from a decision of the District 
Judge of Saran, dated February 12, 1937, 
modifying a decision of the Munsif, Siwan, 
dated December 23, 1935. 


Messrs. B.N. Mitter and Jadubans Sahay, 
for the Appellants. 

Mr. Dasu Sinha, for the Respondents. 

James, J-—This appeal arises out of 
a suit for redemption of a usufructuary 
mortgage of April 10, 1863. The sum 
advanced was Rs. 400 in consideration of 
which a thika was given at an annual 
rent of Rs. 35-5 0. Rupees 30 out of that sum 
was set aside for the mortgagee as in- 


terest at 74 per cent. per annum on the 


money advanced; Rs. 4 was set aside for 
collection charges and the balance of 
Re. 1-5-0 was to be payable by the mortgagee 
to the mortgagor. Thishaqazri had never 
been paid since the execution of the 
mortgage. The plaintifis had prayed for 
an account, praying that if the account 
should show a balance in their favour, a 
decree should be given entitling them to 
realize that amount on payment of the 
requisite court-fee. The Munsif found 
that the mortgage had actually been re- 
deemed owing to the defendants’ failure 
to pay the hagazri as it fell due, and 
that a sum of Rs. 924-13-0, was payable to 
the plaintiffs. He arrived at this result by 
treating the hagazri as if it had been 
realized by the plaintiffs, reducing the 
principal amount due on the mortgage so 
long as the account showed that anything 
did remain due on the mortgage, and 
henceforth he treated the mortgagee as 
liable to pay the full amount of Rs. 31-5-0 
reserved by the mortgage deed, since the 
mortgagee was no longer entitled to any 
interest because the principal had already 
been swallowed up by the accumulating 
haqazri. On appeal, the District Judge 
modified the decree of the Munsif, merely 
calculating the arrears of hagqazri without 
reducing the amount of the principal money 
due year by year; and calculating by this 
method he found that a sum of Rs. 99-15-4 
was due tothe defendants. The plaintiffs 
have appealed from that decision; and a 
cross objection has been preferred by 
certain respondents who held some mort- 
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gages of the property. The learned Dis- 
trict Judge in adopting his method of 
calculation, considered that he was bound by 
the decision in Sheikh Muhammad Sadiq v. 
Harakh Narain (1) but as Mr. B. N. Mitter 
points out on behalf of the appellants, in 
that case the rate of interest to which the 
mortgagee was entitled was not specified 
in the bond. The learned Chief Justice 
dealing with the zerpeshgi deed in that 
case, treated the mention of hagazri as 
fixed and consolidated jama as if that were 
a fiction: but the present deed is a thika 
zerpeshgit lease in the ordinary form, 
whereby the mortgagee obtains a thika 
lease at a certain reserved rent, retaining 
for himself a tixed amount of the rent as 
interest upon the zerpeshgi money. The 
transaction is a transaction both of lease 
and of mortgage; but it certainly is a 
usufructuary mortgage, because by the deed 
the mortgagee retains the thika property 
as security for the re-payment of the four 
hundred rupees advanced. The deed recites 
that the mortgagee is entitled to interest 
at 74 per cent. per annum on the amount 
advanced and that he is liable to pay 
Re. 1-5-0 annually to the mortgagor. When 
at the earliest period of the mortgage the 
mortgagee failed to pay that amount, the 
amount due tothe mortgagee was reduced 
by Rs. 1-5-0 and in the following year the 
amount of interest due on that advance 
at 74 per cent. was slightly reduced, and 
in the end the liability of Rs. 400 was by 
this lease completely wiped out. We con- 
sider that the learned Munsif acted rightly 
in thus making the account on the priociple 
laid down in s. 76 (h) of the Transfer 
of Property Act, and that in a case like 
this, where the rate of interest is actually 
specified, the method of accounting adopted 
in Muhammad Sadiq’s case (1) would not 
be properly adopted. 

The learned Advocate for the respondents 
suggests that the plaintiffs who are succes- 
sors of the original malikanadars are 
entitled only to claim rent from the date 
of the assignment, citing the decision in 
Ganesh Lat Tewart v. Shamnarain (2). 
In that case the zarpeshgidars whose 
possession has been obstructed had obtained 
a decree for recovery of possession with 
mesne profits. Subsequently their zerpeshgi 
interest had been sold; and the purchaser 
on the strength of that sought to execute 
the decree for mesne profits. The Privy 

(1) 17 P LT 684; 166 Ind, Cas. 545; A T R 1938 Pat. 


583: 3 B R186; 9 R P311, 
(2)6 0 213, 
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Council held that this could not be done, 
because the purchaser had not purchased 
the decree, but merely the existing rights 
under the zerpzshgi. In the present case 
the plaintiffa acauired the rights of the 
mortgagor under the mortgage deed 
of 1863 whatever they might be, in- 
cluding the right to claim an account for 
the whole period of occupation in a suit 
for redemption. The learned Advocate 
for the respondents Nos. 2,3 and 4 Gokhul 
Pande, Ram Brich Mahto and Ramsakhi 
Mahto is on stronger ground when he claims 
that these respondents should not be liable 
to account on the basis of the original 
zerpeshgi deed. Gokhul Pande obtained a 
sub-mortgage in 1911 and Ram Brich Mahto 
and Ramsakhi Mahto obtained a sub- 
mortgage in 1912, each of a portion of 
the area covered by the original zerpeshgi. 
The leases which they obtained were in 
the thika zerpeshgi form; but if they had 
been ordinary leases and not mortgages, 


‘the plaintiffs, far from being able to call 


for an account, would not have been able 
even to eject them if they were settled 
raiyats of the village when they obtained 
their leases. As it is, they are sub-mort- 
gagees, and are liable to ejectment, with 
certain rights against their mortgagor 
defendant No. 1 of this suit; but there is 
no privity of contract between them and 
the plaintiffs: and the decree for payment 
of money cannot properly be made against 
them, though the plaintiffs’ decree for 
recovery of possession will, of course, be 
valid against them. 

In support of the cross-objection the 
learned Advocate argues that the suit was 
barred by limitation: but the sub-mortgage 
effected by the original mortgagee on 
June 13, 1579 (Ex. 4) clearlv recites the 
mortgagees’ rights and liabilities under 
the mortgage of April 10, 1:63, and this 
is an acknowledgment within the meaning 
of s. 19 of the Indian Limitation Act. Moti 
Lal Jadav v. Jadav Gopal (3). 


The result is that the decree of the 
District Judge will be set aside and the 
decree of the Munsif restored; with this 
modification that defendants Nos. 2, 3 and 
4 are exempted from liability to make 
any payment to the plaintiffs on account 
of the failure to pay hagzari. They are 
liable to pay costs because they contested 
the suit on various other grounds; and 
the plaintiffs are entitled to their costs 

(3) 54 B 625; 128 Ind. Cas, 417; A I R1930 Bom. 466; 

32 Bom, L R 1096; Ind. Rul. (1931) Bom. 33. ee 
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throughout. The cross objection is dismissed 
with costs. 6 
Rowland, J.—I agree. 


8. Appeal dismissed. 


mamam 


NAGPUR HIGH COURT | 
Letters Patent Appeal No. 3 of 1936 
September 14, 1938 
Strong, C. J. AND OLARKE, J. 
LAKHANDHAR AND OTHERS — DEFENDANTS 
—APPELLANTS 
versus 

HARLALPURLI AND OTHERS— 
PLAINTIFF3S—RESPONDENTS 

C..P. Land Revenue Act (II of 1917), 8. 220 
(n) (0)—Imperfect partition—Assignment of shares to 
co-sharers—Partition alleged by oneof them to be 
subsequently modified by arbitration—Parties im 
dispute as to basis of perfect partition—Decision 
by revenue member—Sutt by other party for dec- 
laration that shares were as they were 
imperfect partition—Suit held maintainable, 

The plaintiff and the defendant were co-sharers 
in a village in 1913-14, there was an imperfect 
partition of the village, the parties being assigned 
certain shares. The defendant alleged that this 
partition was subsequently modified by arbitration 
in 1917. When, thereafter, settlement proceedings 
commenced, the perfect partition of this village came 
before the Settlement Officer for ‘consideration and 
the parties were in dispute as to the basis on which 
the partition should proceed. The plaintiff said 
that the partition should be made in accordance 
with the imperfect partition of 1913, while the de- 
fendant said that it should be made in accordance 
with the 1917 award. The contest was carried up 
to the revenue member who ordered that the per- 
fect partition should be made in accordance with 
the imperfect partition of 1913, as modified by the 
award. The plaintii filed a suit for a declaration 
that the shares in the village were as they wese 
fixed at the time of the imperfect partition and 
not as modified by the award. The question for 
determination was whether such suit was main- 
tainable in view of the provisions of s. 220 (n) and 
(0) of the O. P. Land Revenue Act: r 

Held, that the suit was maintainable. The juris- 
diction of the Civil Court, whether the decision of 
the Revenue Court was ultra vires or mira vires, 
was not barred for the purpose of declaring the 
titles of the parties, although such Court has no 
power tointerfere with the partition made by 
the Revenue Court, 


L. P. As against the judgment of Mr. 
Justice Bose, dated April 6, 1936, in Second 
Appeal No, 802 of 1953, reported as 
17U ind. Cas. 34, reversing tne decree of 
the lower Appellate Court ot tne Additional 
District Juoge, Bilaspur, dated June SU, 
1933, in Oivil Appeal No, 53 of 1933 aris- 
ing out of Civili Suit No. 471 of 1932, 
dated February 9, 1933, in the Court of the 
,eSecond Subordinate Judge, Second Class, 
Bilaspur. i 
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Mr. M. R. Bobde, for the Appellants. 

Mr. D. T. Mangalmurti with Mr. N. 
T. Mangalmurti, for the Respondents, 

Judgment.—The parties to this appeal 
are co-sharers in the village of Pandhi in 
the Bilaspur district. In 1913-14 there was 
an imperfect partition of the village, the 
parties being assigned certain shares. [he 
appellants-defendants alleged that this 
partition was subsequently modified by 
arbitration in 1917. When thereafter settle- 
Ment proceedings commenced in Bilaspur, 
the perfect partition of this village came 
before the Settlement Officer for considera» 
tion and the parties were in dispute as to the 
basis on which the partition should proceed. 
The respondents-plaintiffs said that the parti- 
tion should be made in accordance with the 
imperfect partition of 1913 while the appel- 
lants: defendants said that it should be made 
in accordance with the 1917 award. The 
contest was carried up to the revenue 
member who ordered that the perfect pariti- 
tion should be made in accordance with 
the imperfect partition cf 1913 as modified 
by tne award. The plaintifs have now 
filed this suit for a declaration that the 
shares in the village are as they were 
fixed at the time of the imperfect partition 
and not as modified by the award. The 
question for determination before us is 
whether such a suit lies in view of the 
provisions of s. 220 (n) and (o) of the Land 
Kevenue Act. 

There is no doubt that if the Revenue 
Courts have authority to decide the ques- 
tion whether the imperfect partition without 
the award or imperfect partition cum the 
award was to be the basis of the perfect 
Partition, then the Civil Courts are barred 
by s. 220 from enterlaining the same 
question. Therefore the question resolves 
itself into one as 10 whether the Revenue 
Uourts have such au.hority. It is a self- 
evident fact that the Revenue Courts have 
decided that question and håve made the 
partition in accordance with that decision, 
aud, as pointed out by Bose, J., the Oivil 
Couris have no power to interfere with 
the partition. But if the determination of 
that question was not within the province 
of the Revenue Oourts, then s. 220 will 
not operate to bar the jurisdiction of the 
Civil Courts to decide it. What the effect 
of such a decision would be is another 
matter; supposing that plainttfis were 
successful in the suit, the Kevenue Courts 
are under ne obligation to alter the parti- 
tion which they have made asa result of 
anything which tne Civil Courts might 
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decide on this question, and even if success- 
ful, the plaintiffs might bave nothing 
more than a paper decree. They say, 
however, that they are willing to take their 
chance asto whether the decree will be of 
any material value to them or not. 

Section 220 of the Land Revenue Act 
lays down, omiting the words which are 
irrelevant for the purposes of the case 
before us 

“except as otherwise provided in this Act or in 
any other enactment for the time being in force, 
no Civil Court shall entertain any suit instituted 
to obtain a decision or an order on any matter 
which any Revenue Officer is by this Act empower- 
ed to determine, decide or dispose of and in parti- 
cular and without prejudice to the generality of this 
provision no Civil Court shall exercise jurisdiction 
over any of the following matters: 

(mn) the partition or union of mahals or pattis, and 

(0) the distribution of the land by partition.” 

The Chapter of the Act which deals with 
partition is Chap. XI. Section 161 begins 
by explaining partition to be of two kinds: 
perfect and imperfect. Sections 162 to 


183 deal with imperfect partition, with. 


which we are not at present concerned. 
Although there are detailed provisions 
occupying 22 gections of the Act as to 
how imperfect partition is to be carried 
out, there are only three ss. 184 to 186, 
devoted to perfect partition, and. of these 
only one, s. 185, is of importance to us 
here. From s. 184 we find that an appli- 
eation for perfect partition is to show that 
the share which it is desired to form into 
a separate mahal is already held in 
severalty, except such portion of it as may 
beimpartible. Section 185 then goes on to 
provide that, subject to rules made under 
s. 227, the Settlement Officer may, after 
making with the congent of the parties such 
modifications in the pattis as he thinks 
necessary, declare the pattis to be separate 
mahals, provided that no patti shall be 
declared to be a separate mahal until the 
proprietors of other pattis in the mahal 
have been given an opportunity of object- 
ing. The rulesframed under s. 227 com- 
mence with the form in which an applica- 
tion for partition is to be made and there 
is a foot-note to the effect that: 

“Tt is immaterial whether the shares are held 
in severalty as the resufj of an imperfect partition 
“made by the Deputy Commissioner or by a private 
arrangement among the co-sharers,” 

Rule 3 then provides for summonses to 
issue to the other co-sharers and it is then 
laid down that the Settlement Officer is to 
record their objections, if any. Nothing is 
said as to what action he is to take after he 
bas recorded them. Rule 5 then provides 
that if the Settlement Officer considers 
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it expedient with the consent of the parties 
to make any modifications in the existing 
pattts, he shall record the modifications he 
makes in a certain form. This rule is 
evidently the result of the clause in s..185 

“after making with the consent of the parties 
such modifications in the pattis as he thinks 
necessary.” 


Then e. 185 says what is to happen if the 
Settlement Officer decided to unite mahals 
or pattis instead of separating them, and 
itis significant that in that case he is 
specially given power to consider the 
objections, if any, of the proprietor. Thus 
when we consider the elaborate provisions 
that are provided for settling disputes at 
the time of an imperfect partitioa and even 
when the Settlement Officer decides to 
unite the mahals or pattis instead of separat- 
ing them, the absence of .any provision 
for settling disputes at the time. of 
the division of the mehals or pattis in 
a perfect partition must be intentional. 
This is especially so when we consider the 
circumstances of asettlement. The Settle- 
ment Officer at the time of a seltlement 
bas to record the particulars of all the 
villages in the area under settlement. If it 
were necessary for him to go into and 
decide the disputes in each village at such 
atime and in particular about the perfect 
Partition of the village, or if he had to wait 
until those disputes had been resolved in 
the Civil Court, the settlement would be 
almost interminable. For these practical 
reasons therefore it appears that the Settle- 
ment Officer has not been given the power 
to decide disputes which arise at the time 
of a perfect partition. Ib is true that in 
the present instance he has, or rather the 
ultimate Revenue Court of appeal has, 
decided the dispute and has made partie 
tion in accordance with the manner in 
which that decision has been given. It is 
not for us to say whether in doing so the 
Revenue. Court has acted ultra vives or not. 
We agree, however, with the learned 
Judge in his view that whether the 
decision of the Revenue Court is intra 
vires or ultra vires, the Oivil, Court's 
jurisdiction bas not been barred for the 
purpose of declaring the titles of the pare 
ties. We also agree with the learned 
Judge that the other provisions of the 
Land Revenue Act point tothe same con- 
clusion. Thus under s. 69 at the time of 
settlement, the Settlement Officer has been 
directed to ascertain and determine the 
exterft of all land held as khudkasht and 
record it as such. The second declaration 
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which the plaintiffs seek in the present case 
challenges the Settlement Officer's decision 
on this point, and whereas the Settlenfent 
Officer has been empowered by s. 72 
summarily to decide the question, s. 80 
preserves tle right of the aggrieved party to 
go to the Civil Court and have the question 
decided definitely. 

We are, therefore, in agreement with the 
learned Judge in the view he has taken of 
the case and the result is that the appeal 
must be dismissed. Oosts of the Letters 
Patent Appeal will be paid hy the appel- 
lants; other costs will abide the result as 
already ordered. 


D. Appeal dismissed. 


ee 


LAHORE HIGH COURT 
First Appeal No. 218 of 1637 
April 8, 1938 
ADDISON AND Din MOHAMMAD, JJ. 
REGISTERED OORPORATION NAMED 
JAMIAT DAWAT WA TABLIGH ISLAM 
THROUGH MOHAMMAD ABDULLAH KHAN 
~—DerenDANT—APPELLANT 
: versus 
MOHAMMAD SHARIF—Puaintirs— 


RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 91— 
Dedication of property for construction of mosque— 
Dedicator reserving perpetual connection as President 
—Suit for cancellation of document and for declara- 
tion to manage affairs — Article applicable—Ciril 
Procedure Code (Act V of 1908), a. 92—Plaintiff 
claiming tobe trustee of property dedicated for 
religious purposes, against rival trustee and entitied 
to manage institution as such—Sanction, if neces- 
sary —Specific Relief Act (1 of 1677), 8. 42, 
Proviso — Suit against registered body managing 
mosque for mere declaration that plaintiff is 
mutawalli and is entitled to manage mosque—Plaintiff 
out of possession—Suit held does not lie—Muham- 
madan Law—Waqf— Person appointing himself 
permanent mutawalli — Subsequent surrender of right 
in favour of Jamiat—If can cancel arrangement so 
made. 

The terminus a quo for a suit under Art. 91, Limita- 
tion Act,isthe time ‘when the facts entitling the 
plaintiff to have the instrument cancelled or set aside 

become known to him.” [p. 002, col. 2.] 

A person dedicated certain property for the con- 
struction of a moseque and appointed himself a 
permanent mutawalss. He reserved for himself a 
Papoun connection with the mosque as its President. 

e instituted a suit for avoiding the document and 
for declaration of his rights to manage the affairs of 
the mosque : 

Held, that the suit was governed by Art. 91, 
Limitation Act. Such a suit when instituted within 
three years of the time at which he admittedly occupied 

the office of the President, was within time inasmuch 
asso long as he held the position of President and had 
an active hand inthe management of the affairs of the 
‘epfosque, no occasion had arisen for him to institute 


/ 
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any suit to avoid that doucment. Qasim Beg v. 
Mahomed Zia Beg (2), distinguished. 

Where a suit has been instituted by a person claim- 
ing to be a trustee of property dedicated for religious 
purposes for a declaration that he is a trustee and is 
entitled to manage the institution as such, but the 
relief he claims is in his individual capacity and not 
in a representative capacity andthe suit is against 
a rival trustee or one who claims to bea trustee, the 
suit does not fall under s. 92, Oivil Procedure 
Code, and no sanction therefore is required. The 
institution of the suit in such a form does not 
amoant to a circumvention of law, In neither case 
is an injury to a public right or interest involved. 
Whoever happens to succeed will hold the trust 
property as mutawallt and not in his own right. 
The dispute between the tworival trustees inter se 
therefore is neither a suit for the removal of any 
trustee nor for appointing a new tiustee, nor for 
vesting any property in a trustee, nor does it fall 
under any other head from (d) to (g) and will con- 
sequently, not fall under head (h) of 5.92, M.S. A. 
Ganny v. Mahomed Ebrahim (6), Venkatarangam 
Chetty v. Venkatasubhammah (T), Alagappa Chettiar 
v. Arunachalam Chetty 8), Nanak Das v. Kishan Das 
(9)and Abdur Rahim v. Abu Mahomed Barkat Ali Shah 
(10), relied on. [p. 804, col. 1] 

{Oase-law discussed.] 

It may not be necessary to institute a suit for 
possession in certain cases, but unless some sort of 
further relief is obtained, mere declaration will not 
be of any use to those persons who are outof posses- 
sion and who on the basis of a mere declaratory decree 
cannot obtain possession, [p. 805, col, 1.] 

So in the above instance, a suit for mere declara- 
tion will not lie when the plaintiff is admittedly out 
of possession, even ifthe relief asked for is granted, 
The plaintiff will not be in a position to resume the 
control and management of the mosque or the -build- 
ings appertaining thereto on the basis of that declara- 
tion alone, and this being so, the decree will be in- 
fruetuous. Accordingly, in the circumstances it is 
not open to the plaintiff to seek a mere declaration and 
the suit aslodged by him is, therefore, not maintain- 
able. Mahomed Jafar Hussain v, Mahomed Taqi 
(14), commented upon. [p. 806, col. 1.) 

Where a person declares certain property to be waqf 
and appoints himself a permanent mutawalli but sub- 
sequently ceasesto hold that position by reason of 
his execution of a document under which he surrenders 
his rights and confers them together with the 
mutawalliship in favour of a Jamiat, he is empowered 
neither inlaw nor inequity to revoke the arrange- 
ment thus made by executing a document cancelling 
the previous document and his unilateral act does not 
divest the Jamiat or ita successor, the registered 
corporation, of the control and management of the 
property. : 

Similarly where such person continues to hold the 
office of President of the Jamiat, his removal from the 
office is not enough to invalidate the registration of 
the Jamiat as corporation or to end its being, although 
it may entitle him to seek some sort of relief from 
the Civil Oourts. 


F. A. from the order of the Senior 


Sub-Judge, Montgomery, dated March 
10, 1937. 

Messrs. Shuja-ud-Din and Mahbub Ilahi, 
for the Appellant. . 


Messrs. Indar Dev, Mohammad Yusaf 
Khan and Mohammad Amin Khan, for the 
Respondent. 
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“Din Mohammad, J.—The -suit out of 
which this appeal has arisen was instituted 
on October 1, 1934, by one Mohammad 
Shariff against a registered corporation 
working under the style of “Jamiat Dawat 
wa Tabligh Islam” for a declaration that 
he was the mutawalli of the Jamia Mosque 
called “Mohammad Sharif. Wali” standing 
on Khasra Nos. 2793 and 2794 and of the 
adjoining land measuring 6 sarsahis with 
no khasra number situate in the town of 
Montgomery, and that as sucb, he was en- 
titled to manage all affairs connected with 
the mosque and to realise and disburse the 
income derived from the said property for 
the benefit of the mosque. | 

It was alleged by the plaintiff that on an 
application made by him on September 
20, 1921, to the President of the Montgomery 
Municipal Committee, he was granted a 
part of the land in suit at a concession rate 
for the construction of a mosque and the 
sinking of a well and that he accordingly 
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obtained possession of the land on June. 


8, 1922, on payment of a gum of Rs. 877-12-6. 


On September 1%, 1922, he again 
applied to the Deputy Commissioner for 
ancther piece of land for the same 


purpose and he obtained possession 


of another part of the landon payment. 


. 954-80. The land thus acquired 
oe ale in khasra Nos. 1071, 1072 
and 1073 measuring 16 marlas 7 sarsahis 
in each of the three numbers and was 
mutated in his favour on June 12, 1925. 
At the time of the said mutations, the pro- 


t in suit was declared to be 
ee and the plaintiff and his 
descendants to be the mutawallis there- 


of, Later, it was discovered that he was 
in possession of 6 sarsahis in excess of the 
area acquired by him and he was allowed 
to retain the excess land on payment of 
Rs. 40. On December 23, 1929, he exe- 
cuted a registered document which he 
called a will by which he made 
certain provisions for the management of 
the income of the mosque by a body named 
“Jamiat Dawat wa Tabligh Islam”. On 
December 6, 1933, he cancelled the said 
document but the,mutation based thereon 
was refused and be was referred'to a 
regular suit. On May 24, 1934, a registered 
corporation was setup under the name of 
‘Jamit Dawat wa Tabligh Islam’ which 
claimed the management of the mosque as 
against him. That corporation, however, 
was not entitled to interfere with the affairs 
of the mosque and hence the necessity of 
the declaration stated above. 
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The corporation submitted its pleas on 
November 3, 1934. It averred inter alia 
that ¿he property in suit was wagf with- 
the corporation as its trustee and inasmuch 
as the object of the suit was to remove the 
corporation from its present pcsition, the 
suit could not proceed without the sanction 
of the Collector. It was further contended 
that the suit was barred both by the 
Proviso to s. 42, Specific Relief Act, and 
under the Limitation Act. It was denied 
that the property was purchased by the 
plaintiff entirely from his own funds or 
that the plaintiff and his-descendants were 
declared to be its mutawallis. [t was 
further denied that the document executed 
on December 23, 1929, was a will. On 
the other hand, it was stated that inasmuch 
as the property was wagf and the cor- 
poraticn had been managing it ever since 
it had come into existence but the name 
of the plaintiff was mentioned in the column 
of ownership in the revenue records, an 
‘admission in writing was obtained from 
the plaintiff to testify these facts. ‘he 
mosque came to beknown as “Masjid 
Mohammad Sharif Wali” as the land had 
been acquired by the Muslim community 
through the plaintiff, but the entire manage- 
ment of the property in suit rested with 
the corporation and this fact was conceded 
by the plaintiff at the time of the mutation 
that followed the, document in question. 
The Muslim community being assured of 
this state of affairs collected a large amount 
of money and constructed a magnificent 
building on the site of the old mosque. ‘The 
old corporation had never ceased to exist - 
and the mere fact that it was registered in 
1934 did not bring into existence any new 
institution in place of the old institution. 
The plaintiff. was -neither the founder of 
the mosque nor the creator of the waqf. 
He was merely “an honorary mutawalli”, and 
as such, not entitled to interfere in the 
management of the mosque so long as the 
corporation existed and consequently not 
entitled to any declaration. The object of 
the plaintiff was to have the old scheme 
abrogated and a new scheme sanctioned 
and this object could not be achieved with- 
out undergoing the formalities laid down in 
the law relating to public trusts. 

To these averments a reply was made by 
the plaintiff on December 1, 1934, ‘travers- 
ing all the pleas raised by ths corporation 
and reiterating the position taken up by 
the plaintiff in the plaint. Issues arising 
from the technical points raiged by the 


defendant were framed in the first instance ® e 


N 
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and were disposed of byan order, dated 
June 28, 1935. It was held that s. $2, Civil 
Procedure Code, did not apply and that the 
buit could proceed without the sanction of 
the Collector. It was also decided that the 
suit was Within time. -On the question of 
the frame vf the suit, however, it was observ- 
ed that the plaintiff should either prove that 
he was in possession of the mosque and 
the property attached thereto or he shou!d 
amend the plaint and ask for further relief 
in the shape of possession, etc. Thereupon 
the plaintiff examined Mehr Din, P. W. 
No. i, Pandit Bihari Lal, P. W. No. 2, Imam 
Din, P. W. No. 3, Jamal Din, P. W. No. 4, 
Bhagwan Das, P. W. No. 5, Jagat Narain, 
P. W. No. 6, Mohammad Ashfaq, P. W. 
No. 7, Nazir Ahmad, P. W. No. sand Abdul 
Rehman, P. W. No. 9. Mehr Din afier stating 
that he was employed by Mohammad Sharif 
asa water carrier to- supply water for 
ablutions, admitted that the building 
operations of the mosque were supervised 
by Bashir Khan who was the Secretary of 
the mosque; that the management vested 
in the Anjuman which was managing it 
still and that the rent of the houses attached 
to the mosque was also being realized by 
the same body. Pandit Bihari Lal stated 


that the electric connection of the 
mosque astced in the name of the 
Jamia Mosque through Mohammad. 


Sharif. Imam Din stated that for the last 
fourteen months he had been paying the 
rent tothe Anjuman aud a similar statement 
| was made by Jamal Din, P. W. No. 4, who 
_ further added that it was the Anjuman 
which was receiving the rent of all the 
kothas and houses attached to the mosque. 
It may be mentioned that the terms 
‘Jamiat’ and ‘Anjuman’ are one and the 
same. Bhagwan Das, Jagat Narain, 
Mohammad Ashfaq and Nazir Ahmad 
gave formal evidence in respect of the rent 
deeds executed by the various witnesses. 
Abdul Rehman produced certain revenue 
excerpts. The defendant corporation also 
examined Mistri Ghulam Nabi, D. W. No. 4, 
Master Mohammad Din, D. W. No. 5, 
Mohammad Suleman, D. W. No. 6, Ghulam 
Nabi, D. W. No.7 and Sheikh Mohammad 
Sharif, D. W. No. 8 and they all deposed 
that the possession of the property was with 
the Anjuman. On March 26, 1936, the 
Senior Subordinate Judge relying on Chin- 
nammal v. Varadarjulu (1) held that the 
suit could proceed in the form in which 
it was instituted. His successor accord- 
ingly proceeded with the irial of the suit and 


e °k (1) 15 M 307, 


10101 & 102, 
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after recording the statement of Mohami- 
mad Sharif framed the following issues:— 

“l. Were the land under the mosque and under 
the buildings attached thereto acquired by plain- 
tiff with his own funds and were his property? 

2, Isthe property in dispute a religious public 
trust ? 

3. Is plaintiffthe mutawalli of the mosque and 
the property appeartaining thereto, and ifso, what 
are his powers assuch? 

4. When was the wagf in respect of the land 
under the mosque and the land under the buildings 
appertaining thereto created ? 

5. Was plaintiff competent to execute the docu- 
ment, dated December 23, 1929? 

6. What ie the nature of the document dated 
December 23, 1929, and how it affects the present 
case ? 

7. Was plaintiff competent to revoke and cancel 
the document dated December 23, 1929 ? 

8. If so, was the document dated December 
23, 1929, revoked by the document dated December 
6, 1933 ? 

9. Is plaintiff estopped from denying- the right 
of the defendant to manage the waqf property ?” 


Both parties led further evidence in the 
case and the Senior Subordinate Judge 


` granted the plaintiff a declaration to the 


effect that he waa the mutawalli of the 
Jamia Mcsque and all the property apper- 
taining thereto, and was competent to 
manage and administer all the affairs of 
the wagf assuch. His conclusion on which 
this decree was based were as follows: (1) 
that the site under the mosque and the 
other buildings attached thereto was 
acquired by ihe plaintiff with his own 
funds and was his property tostart with; 
(2) that the property in dispute was a 
religious wagf and that it could not vest 


in anybody as trustee, in view of the 
peculiar nature of a Muslim wagqf 
which implies detention of a thing 


in the implied owenership of 
Almighty God; (3) that the plaintiff was 
the mutawalli of the mosque and the pro- 
perties attached to it and that he never 
divested himself of the powers he possessed 
ag mutowalli; (4) that the waqf was created 
on June 12, 1925; (5) that the document 
datea December 23, 1929, was not a will but 
a waqfnama by which the plaintiff formally 
acknowledged and declared the property to 
be wag; (0) that the plaintiff co-opted the 
Jamiat for help and assistance in the 
management of the waqf “property and that 
that body which was co-opted ceased to 
exist as soon asthe plaintiff was removed 
from the office of President and tnat that 
portion of the document which related to 
the scheme of administration was ipso facto 
revoked ; (7) that the plaintiff was com- 
petent to revoke and cancel that part of the 
document dated December 23, 1929, which 
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related to the management of the wagqf 
property; and (ð) that the defendant 
corporation not being the body which was 


co-opted, the plaintiff was not estopped 
from proceeding in the manner in which 


he had done. It is against this decision 
that the defendant corporation has 
appealed. 


Counsel for the parties have addressed 
lengthy arguments both on questions of law 
and fact. On behalf of the appellant: it 
has been urged thatthe suit could not be 
instituted in its present form, that the 
sanction contemplated by s. 92, Civil Pro- 
cedure Code, wasnecessary and that in any 
circumstances the suit was barred by time. 
On facts it has been contended that the docu- 
ment dated December 23, 1929, laid down 
a scheme for the administration of the wagf 
property and for succession to the office of 
mutawalli and that the plaintiff was debarred 
from revcking or cancelling it in 1933, 
especially as he cecupied no such 
position at that time as would entitle him 
to exercise that power. It has further 
been averred that the plaintiff deceived 
the Muslim public into believing that he 
had made over the mansgement of the 
wagqf property to the representatives of the 
community in the shape of Jamiat Dawat 
wa Tabligh Islem’ and thus induced them 
to construct a new mcsque by public sub- 
scription and that the plaintiff cculd not, 
now that the mosque had been completed 
at a heavy cost, go back upon that docu- 
ment and grab the wagf property once 
more to further his secular ends. The res- 
pondent cn the other hand has stressed the 
fact that he was the founder. of the wagf, 
that as such, he was at liberty to make any 
scheme for iis administration that he liked 
and to unmake it whenever he liked, that 
he had constituted himeelf as mutawalli in 
the first instance, and could continue to 
be so until his death and that the defen- 
dant corpoyation being a newly constituted 
body, could not oust him from the privi- 
leged position that he cccupied in relation 
to the mosque. 

We take up the legal issues first. So far 
as ihe questiom of limitation as well as 
that cf the applicability of s. 92, Civil 
Procedure Code, is concerned, we are dis- 
posed tothink that the judgment of the 
Court belcw is not open to objection in any 
manner. On the point of limitation the 
most that is contended by the appellant is 
that Art. 91, Limitation Act, applies tothe 
ease and inasmuch at the object of the 

Buit- is to secure the cancellation of the 
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document dated December 23, 1929, the 
cause of action accrued to the plaintiff on 
ths day that the document was executed. 
Reliance in this connection is placed on 
Qasim Beg v. Mahomed Zia Beg, 29 Ind. 
Cas. 968 (2), but in our opinion that 
authority is distinguishable. lt was held 
there by a Division Bench of the Allahabad 
High Court that the limitation for a suit 
for a declaration that a mortgage deed 
executed by the plaintiff was without valid 
Consideration :and ineffectual and that the 
defendant had no right under it, begins to 
run from the date of the execution of the 
document. It may be remarked that 
Richards, C. J., who wrote the principal 
judgment, clearly stated that he was decid- 
ing the case on ite own facts and circum- 
stances. Even if Art. 91 be held applic- 
able to the case, we are in agreement with 
the respondent’s Counsel that so long as 
the plaintiff held the position of President 
of the Anjuman and had an active hand in 
the management of the affairs of the 
mcsque, no occasion had arisen for him to 
institute any suit to avoid that document. 
The terminus a quo for a suit under Art. 91 
is the time “when the facts entitling the 
plaintiff to have the instrument cancelled 
or set uside become known to him.” On 
the perusal of the document in question, it 
appears that the plaintiff had in a way 
reserved for himself a perpetual connec- 
tion with the Anjuman in his capacity as 
President and as he admittedly occupied 
that office within three years of October 1, 
1934, when the present suit was instituted, 
we consider that his suit was well within 
time. 

Similarly, we are not impressed by the 
argument advanced by the appellant’s 
Counsel that the suit could not proceed 
without the sanction contemplated by s. 92, 
Civil Prcecedure Code. The authorities relied 
upon in this behalf do not afford much help 
to the appellant. In Mul Chand Bassarmal 
v. Devigir Motigir, 165 Ind. Cas. 158 (3), a 
case from the Sindh Judicial Commis- 
sioner'’s Court, a sewak of a certain temple 
had instituted a suit on behalf of himself 
and other sewaks for a declaration that the 
property in suit was a public charitable 
property and that neither the defendant 
ncr anyone else was entitled to alienate it. 
It was further prayed tLat an injuncticn 
be issued restraining the defendant from 


(2) 29 Ind, Oas, 968; AI R 1915 All. 212,13 A LJ 


(3) 165 Ind. Cas. 158; A 1 R 1936 Bind 179; 30 S J 
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selling the whole or any portion of it to any 
person. On these facts it was remarked 
that the relief claimed fell within s. 92, 
cl. (h), having been instituted against 
trustees who were intermeddling with the 
charitable property. It was further observed 
that the relief in cl. (h) of s. 92 indicated 
a řelief which, while falling under the 
section, did not fall under any of the other 
clauses, namely (a) to'g). In Innasimuthu 
Pillai v. Lutz, 97 Ind. Oas. 630 (4; the 
plaintiffs in their representative capacity 
sued for possession of a school building 
and site which had been sold by some 
members cf their community toa person 
of antagonistic religious persuasion. 
Spencer, J. held that if there was a valid 
creation of trust, the suit in the circum- 
stances could not be brought without the 
sanction required by s. 92, Civil Procedure 
a vie ease Sadiq Ali Khan v. 

azim i an, 150 Ind. i 
Smite Oas. 193 (5), 
ed that where the allegation made in a 
case was that a person was entitled to the 
office of the trustee of a lund, the allega- 
tion brought the relief sought within the 
purview of s, 92, Civil Procedure Code, 

The respondent on the other hand relied 
on M. S. A, Ganny v. Mohammad Ebrahim 
(6), Venkatarangam Chetty v. Venkatasub- 
bammah, 19 Ind. Cas. 740 (7), Alagappa 
Chettiar v. Arunachalam Chetty, 97 Ind. 
Cas. 480 (8), Nanak Das v. Kishan Das (9) 
and Abdur Rahim v. Abu Mohammad 
Barkat ‘Ali Shah (10). In M.S. A. Ganny 
V. Mohammad Ebrahim (6), Oarr, J. held 
that where the plaintiffs claimed that they 
were the lawfully appointed trustees of 
certain trust properties and sued the de- 
fendants for possession of trust properties, 
the suit did not fall within s. 92, Civil Pro- 
cedure Code. This judgment was mainly 
based on a dictum of Woodroffe, J. in Budri 
Das Mukim v.Chunni Lal (11) and on the 
observations made by treir Lordships of 
the Privy Council in Abdur Rahim v. Abu 
Mohammad Barkat Ali Shah (10), to which 
ne 97 Ind, Oas 630; A I R 1996 Mad. 1029; 24 L W 


(5) 150 Ind. Cas. 193; AIR 1934 Oudh 118: 

win 0 W 525; 6 RO 619. pes 

499; 135 Ind, Oas. 332, A I R 193 ; 
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(7) 19 Ind. Cas, 740;25 M L J373. 

9) 7 Ind. Cas 180; A I R 1927 Mad. 338. 
an. 127; 135 Ind. Oas. £09; 

seu eae uae Lah, 109, ih i WEDA 

) 55 O 519; 108 Ind. Cas 361; A I R1928 P C 16: 
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we shall advert later. In Venkatarangam 
Chetty v. Venkutasubbammah, 19 Ind. Oas, 
740:7), Wallis, J. of the Madras High Court 
held that the scope of s 92 (2), is to protect 
the right of the public and it is not aimed at 
the infringement of private rights and 
should not, if possible, be so construed as 
to deprive individuals whose rights have 
been infringed of their remedy.In Alagappa 
Chettiar v. Arunachalam Chetty, 97 Ind. Cas. 
480 (b), Wallace, J. reiterated the principle 
enunciated above and stated that the real test 
whether s. 92, Civil Procedure Code, applies 
toa suit or not is whether the suit is 
fundamentally on behalf of the public for 
the vindication of a public right, or on 
behalf of a private individual for the vindi- 
cation of his private rights. In Nanak 
Das v. Kishan Das (9), ina case in which 
a mahanthad brought a suit for possession 
of certain lands which he alleged belonged 
to his institution, it was held by a Division 
-Bench of this Court that as the plaintif 
was not suing in any representative capa- 
city but was claiming to enforce his perso- 
nal right as the duly appointed mahant of 
an institution, s. 92, had no application. 
In Abdur Rahim v. Abu Mohammad 
Barkat Ali Shah (10), their Lordships of 
the Privy Council traced the history of 
s. 92 and came toa detinite conclusion that 
the words as to “further and other relief” 
in head (h) are usedin connection with the 
specified heads (a) to (g) andnot in connec- 
tion with the words at the beginning of 
the sub-section. Lord Sinha, who delivered 
the judgment of their Lordships remarked : 

“The reliefs specified in sub-ss.(1) (a) to (A) do 
not cover any of the reliefs claimed in this suit 
unless the words ‘further or other relief’ in cl. (A) 
canbe held to cover them. It is argued that the 
words ‘such further or other relief asthe nature of 
the case may require’ must be taken, not in connec- 
tion with the previous cls, (a) to (gj, but in connec- 
tion with the nature ot the suit, wie, any relief 
other than (a) to ig), that the case of an alleged 
breach of an express or Constructive trust may re- 
quire in the circumstances of any particular case, 
Their Lordshipe are unable toaccept this argument, 
First, because the words ‘further or other relief’ must 
on gentral principles of construction be taken to 
mean relief of the’ same nature as cls. (a) to 19). 
Secondly, because such construction would cut down 
substantive rights which existed prior to the enact- 
mentof the Oode of 1903, and it ig unlikely that 
in a Oode regulating procedure, the Legislature in- 
tended without express words to abolish or extin- 
guish substantive rights of an important nature 
which admittedly existed at that time." ` 

At p. 530* nis Lordship observed : 

“Their Lordships see no reason to consider that 
s, 92, wasintended to enlarge the scope of s. 539, 
by the addition of any relief or remedy against 
third parties, ¢.e, strangers to the trust. They are 
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ware that the Oouris in India have difiered_con- 
siderably on the question whether third parties could 
or should be made parties to a suit under 8. 539, 
but the general current of decisions was to the effect 
that even if such toird parties could properly be 
made parties under s. 539, no relief could be 
granted asagainst them. In that state of the previous 
law, their Lordshipe cannot agree that the Legisla- 
tire intended to include relief against third parties 


in cl. th), under the general words ‘further or other 
relief,” 


On a consideration of-the authorities 
referred to above, we are of opinion, that 
this suit does not require any sanction 
under s. 92, Oivil Procedure Uode. It is 
true thatthe suit has been instituted by 
a person claiming to be a trustee for a 
declaration that he isa trustee and is en- 
titled to manage the institution as such, 
but the relief ne claims is in his individual 
capacity and not in a representative capa: 
city. The suit is against a rival trustee.or 
one who claims to bea trustee. Iu neither 
case is an injury to a public right or iater- 
est involved. Whoever happens to succeed 
will hold the trust property as mulawalli 
and not in his own right. The dispute 
between the two rival trustees inter se 
therefore is neither a suit for the removal 
ofany trustee nor for appointing a new 
trustee, nor for Vesting any property ina 
trustee, nor does it fall under any other 
head from (d) to (g) and will consequently, 
in view of the aictum of their Lordships 
ofthe Privy Council, not fall under head 
th), Counsel for tha appellant contends that 
the plaintif in bringing the suit in its 
present form has tried to circumvent the 
law, but we do not consider that this is go. 
We accordingly hold that s. 92, Civil Pro- 
cedure Vode 18 no bar to the suit. 

The objection of the appellant corporation 
on tne ground of the non maintainability 
‘of the suit in its present form, however, 
must prevail. The plaintiff is undoubtedly 
out ot possession and both the control and 
the management of the mosque together 
“With the buifdings appertaining thereto vest 
‘in the defendant. in these circumstances, 
.& sult for a mere declaration cannot lie 
inasmuch as the plainiif has omitted to 
‘seek iurther religt which he was able to do. 
Toe Senior Subordinate J udge found against 
the deteudant on this point mainly relying 
‘on Chinnammail v. Varadarajuiu (1). But 
“the facts of that case as well as ol tLe other 
cases now relied upon by the respondent 
pefore ws are clearly distinguisnable. In 
Chinnammal v, Varaaarajulu (l), the ratio 
deciaenai of the judgment appears to us 
to be this, that most of the lands in suit 
were in the possessicn of the tenants, some 
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of whom recognized one claimant as their 
landłord and some the others. In Ram 
Chand Gurdasmal v. Gobind Ram Gurdasmal, 
63 Ind. Oas. 685 (12), though the head-note 
says that the proviso to s. 42, is no bar 
toa suit for a declaration of title to lands 
in tne possession of tenants and lessees, yet 
a reference to the judgment shows that the 
position has not been correctly portrayed 
in the head-note. At p. 687* it 1s observed : 
“ult would appear in this case that the tenants 
and lessees have not denied the tenancy but have 
refused to attorn to either party until the question 
of ownership as between the claimants is settled,” 
‘The state of affairs here is, however, differ- 
ent, As stated above, even the plaintiff's 
witnesses have deposed to the elfect that 
they have been paying rent tothe defend- 
ant corporation for more than 4 year before 
the institution of the suit. In Sunder Singh 
Mallah Singh Sanatan Dharam High School 
Trust v. Managing Committee, Sunder Singh 


Mallah Singh Rajput High Schovl (13), 


their Lordships ot the Privy Oouncil re- 
marked : 

“The Subordinate Judge held that a suit for dec- 
laration did not lie, on the ground that tne plaintiff 
was neither in possession nor in’ control of the 
management of tne school and that the proper form 
of the suit would have been one for possession and 
management ofthe school and not merely a decla- 
ration of such right, and that the plantif had 
omitted to seek this further relief. The High. Court 
took the contrary view, on the ground thas the de- 
fendants were not in possession or in a position to 
deliver possession of the properties, and that there- 
fore there was no further relief available to the 
plaintiffs against the defendants. Their Lordships 
agree with the High Court in this view; and it may 
be added that whereit is not open to the plaintiff 
to pay for possession also as against the detendant, 
injunction is turther relief within the meaning of the 
proviso.” 


Firstly, in this case the defendant cor- 
poration ıs Managing the property and is 
1n a position to deliver tue goods 80 to say: 
and consequently tne principie of law enun- 
ciaied by heir Lordships of tne Privy 
Council does not apply. Secundiy,.ia the 
case before their Lorasnips, the plambili nad 
prayed for a relief by way of injunction 
walle iu the Gase belvre us, no such relief 
has been asked for, la Mahomed Jafar 
Husain v. Mahomed Lagi (lk), a vivision 
Bencu held thata person suing in Ms per 


(12) 63 Ind. Cas, 685; AL R 1920Sind 92; 148 L R 
137 


(13) A 1R 19388 P 0 73; 172 Ind. Cas. 993;1 LR 
(1933) Lah: 63; 65 LA 106; 32 S L R 350; 193 0 LR 
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O W N 245; 1930 A L R 138; 4 BK 317; OP LK 
247; 40 Bom. L K 724; (1938) 1 M LJ 308; 66 OL J 
524; (1938) M W N 621; 420 W N 930(P Oy 
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sonal capacity for a declaration that he is 
entitled to represent a certain interest is nob 
debarred from obtaining a decree, by reason 
rfthe fact that he does not in the same 
suit ask for possession over the property 
of the interest which he claims to represent 
and especially so in a case, where the dee 
fendants have net set up any title adverse 
to that interest, and applving this princivle 
to the case of a mutawalli who had institut- 
ed a snit for possession of the wayf pro- 
perty held that the suit was not barred by 
the provision of s. 42. With all respect 
we consider’ that this judgment goes too far. 
It may not be necessary to institute a suit 
_ for possession in certain cases, but it cannot 
be denied that unless some sort of further 
ralief is obtained, mere declaration will 
not be of any use to these persons who are 
out of possessicn and who, on the basis of 
amere declaratory decree, cannot obtain 
possession. 


The view that we take in this matter is- 


supported. by ample authority. In Rathna- 
sabapathi Pillai v. Ramaswami Ayyar (15), 
where the trustee of a temple, who had 
been ousted from possession by his co- 
trustees, had sued for a declaration that his 
dismissal from the trusteeship was invalid 
and for an injunction restraining his co- 
trustees and the temple committee from 


interfering with the exercise of his rights 


as trustee, there being no prayer for con- 
sequential relief in the nature of posses- 
sion against his co-trustees, it was held 
that the suit was not maintainable. In 
that case the learned Judges who decided 
the case remarked that notwithstanding 
the lands belonging tothe temple were in 
physcial possession of tenants, yet the 
plaintiff's right to receive rents was capable 
of possession which, if . disturbed, entitled 
him to bring a suit for possession. In view 
of Sunder Singh Mallah Singh Sanatan 
Dharam High School Trust v. Managing 
Committee, Sunder Singh Mallah Singh 
Rajput High. School (13) and Alishah v. 
Fateh Mahomed, 159 Ind. Cas. 237 (16) 
which is our own judgment, we may not 
be prepared to gotothe lengh of saving 
that injunction is not further relief within 
the meaning of the Proviso to s. 42, 
Specific Relief Act, but we are in res 
pectful agreement with the principle laid 
down in this judgment that if further relief 
is available, mere declaration cannot be 

(15) 33 M 452; 5 Ind. Gas $30; (1910) M W N 119; 
20MLI 301. , . 
.’ ian 159 Ind. Qas, 237; AIR 1935 Lah. 657; 8RL 
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given. In M. S. A. Ganny vV. Mahomed 
Ebrahim (6), Oarr, J. held that the plaintiffs 
being out of possession, cannot merely ask 
for an injuaction resiraining the defendanta 
from interfering with ths exercise by the 
plaintifs of their duties as trustees. Such 
a suit is barred by the Proviso toe. 42, 
Specific Relief Act This judgment was 
considered in Mahomed Jafar Hussain 
v. Mahomed Taqi (14), and- dissented 
from. But we are of opinion that the 
principle enunciated inthis judgment, so 
far asit relates tothose persons who are 
entitled tosue for possession, is perfectly 
sound. 


In Abdul Gafur ve Meharunnissa (17), 
a Division Bench of the Punjab Ohief 
Oonrt held thatthe fact thatthe land in 
dispute is in possession of tenants who 
hold under the defendants, in no way 
entitles the plaintiff, who is oat of posses- 
sion, to bring a declaratory suit. In such 
a case the plaintiffisable to seek further 
relief than a mere declaration of title 
within the purview of s. 42, Specific Relief 
Act. It may be remarked in passing 
that Chinnammal v. Varadarajulu (1) 
was animadverted upon in this judgment. 
In Suryanarayana Murti v. Tamanna (18), 
in a suit brought by a plaintiff against 
his brother and other relations for a 


. declaration of invalidity of a will by which 


certain property had been bequeathed to 
one of the defendants, it was held by a 
Division Bench that the suit as lodged 
was barred, inasmuch as the plaintiff could 
have sued for partition of his share in 
what he claimed to be the joint family 
property. It was further remarked that 
even though the lands were in the possesion 
of tenants entitled to continue in occupation 
under subsisting leases, that would be no 
bar toa partition of the property among 
the members of the family. In Deokali 
Koer v. Kedar Nath (19), it was observed 
that Courts in this country should see that 
plaiats, which pray for declaratory decrees 
only, conform to the terms ofs. 42, Specific 
Relief Act. It wasfurther observed that 
an injunction is a congequential relief, 
In Mahomed Nazir v. Nasimuddin 
Ahmad (20), where defendants were in 
joint possession of the properties in the same 


manner as the plaintiffs, it was held that 
17) 101 PR 1909; 4 Ind. Cas. 856. 
(ig 25 M 504. : 

O WN 838; 15 Ind. Oas.°427; 39 O 
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(20) A I R 1930A11 609; 128 Ind. Cas. 227; (1930) 
ALJ 1274; 14 R D691; L R11 A 421 Rov; Ind, Rul, 
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asuil for a declaration that the plaintiffs 
are owners and in possession of those 
properties andthat defendants have no 
proprietary right in them is incompetent 
andthe plaintiffs are bound to ask for 
some consequential relief by wav of 
ejectment or injunction. We accordingly 
hold that in the circumstances brought 
upon the record in this case, it was 
not open to the plaintiff to seek a mere 
declaration and that the suit as lodged 
by him is, therefore, not maintainable. 

_ Further, a3 observed by Mukerjee, J. of 
the Allahabad High Court in Lakshmi Chand 
v. Liladhar, 87 Ind. Cas. 182 (21), a 
declaratory decree should not be granted 
where the grant of a decree would bea 
useless affair. Supposing the decree of the 
lower Oourt was maintained in this case 
the plaintiff will not bein a position to 
tesume the control and management of the 
mosque or the buildings appertaining 
thereto onthe basis of that declaration 
alone and this being so, the decree will be 
infructuous. Reference may also be made 
in:this connection to Purans v. T. Ammal 
(22) and Desu Reddiar v. Srinivasa Reddy 
(23). Our finding on this matter concludes 
the appeal, but we consider it necessary 
to express our opinion on the other 
matters aleo which have been raised on 
appeal and which we consider material 
to the question already discussed by us in 
this judgment. 

Much stress was laid by the respondent 
on the fact that he was thefounder of the 
trust, and as such, he was at liberty to 
make or unmake any schemes he liked and 
at any time he liked. In our view this 
position is untenable. It may be that the 
respondent purchased the site under the 
building before 1925and in 1925 declared 
it to be wagf along with the structure put 
upon it and appointed himself a permanent 
mutawalli of the wagf property. But he 
ceased to hold this position in 1929 when 
he executed ‘the document referred to 
above and he was empowered neither at 
law nor in equity to revoke the arrangement 
be hadthus made. According to his own 
showing he surrendered his rights in 1929 
and conferred upon the Jamiat, the pri- 
vilege of managing the mosque. The only 
position assigned to him was that of the 
President of the Jamiat. He was no doubt 


(21) 87 Ind. Oas. 182; A 1 R1925 All, 745. 

(22) A I R.1937 Rang. 427; 175 Ind. Oas. 18;10 R 
Rang. 459, 
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described asmutawalli in the mutation 
that followed the document of 1929, but 
that®was merely to appease his vanity. 
The actual duties pertaining to the office 
of mutawalli were discharged by the Jamiat 
and not by the respondent In fact it is 
in this sense that the secretary of the 
defendant corporation has stated that 
the respondent was an “honorary muta- 
walli“ meaning thereby that he was a 
mutawalli in name and not in fact. Sub- 
sequent totheexecution of this document 
the old buildings whatever they were, 
were demolished and new buildings 
were constructed at a greatcost. Subscrip- 
tions were collected by tbe Jamiat on a 
large scale with the knowledge and the 
consent of the respondent and it appears 
that it was on account of the management 
being in the hands of the Jamiat that the 
members of the Muslim community libe- 
rally contributed towards the building of 
mosque. The construction of the 
mosque went on for about three years and 
throughout this period the respondent 
actually co-operated with the Jamint in the 
collection of the subscripticna and in the 
supervision of the building operations. 
As soon, however, as the building was com- 
pleted and became a lucrative concern, 
the respondent went back upon his previous 
agreement and without consulting the 


: Jam'at or other members of the Muslim 


community, who by then had acquireda 
real interest in the institution, executed a 
registered deed cancelling the previous 
document. In our opinion he held no such 
position in 1933 in relation to the mosque 
as would have entitled him to revoke the 
document of 1929. He was neither the 
founder of the trust as it existed then, nor 
itsmutawalli. His unilateral act, therefore, 
was not sufficient to divest the Tamiat or 
its successor the corporation, of the control 
and the management that it had of the 
waqf property. 

It has been further contended before 
us that the document of 1929 was legally 
invalid inasmuch as it was a transfer of 
the office of mutawalli which transfer is 
not permissible under the Muhammadan 
Law. Here also we donot agree. The 
respondent cannot blow hot and cold in 
the same breath If prior to 1929 he was 
both the founder and mutawalli of the 
institution, as founder, he could settle any 
scheme for the management of the institu- 
tion andthe document of 1929 is nothing 
else but this. It was competeat to him 
therefore to execute that document, sur-. 
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rendering the righis which he possessed 
as the founder and investing the Jaméat 
with the mutawalliship ‘of the institution. 
He, however, could not cancel the scheme 
as explained above. Before we close, 
we may remark that we do not agree with 
the Subordinate Judge where he holds 
that the Jamiat ceased to exist when the 
plaintiff was removed from the office of 
President andthe body then existing was 
converted into a resgistered corporation. 
The respondent's ouster from the office of 
President may entitle him to seek some 
sort of relief from the Civil Courts, but it 
is not enough to invalidate the registration 
of the Jamiatas corporation or to end 
its being. In the result, we allow the 
appeal, cet aside the judgment and decree 


of the Court below and dismiss :he 
plaintiff-respondent’s suit with costs 
throughout. 
D. Appzal allowed. 
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with the wisdom ofthe Legislature whose Bill is 
attacked; and it would be a dangerous pre- 
cedent to allow the views of members of the Oourt 
as to the serious consequences of excessive taxation 
to lead toa conclusion that the Bill is ultra vires. 
But this argument should prevail in a case where 
the taxation ina practical business sense is pro- 
hibitive. |p. 811, col. 1.] 

Whether a Provincial Act, which indirectly in- 
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the dominion, is or is not ultra vires, must be dè- 
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test applicable to all cases can safely be laid down, 
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West Saddlery Co. v. The King (2), relied on. [p. 809, 
col. 2.] h , ; 
It is well established that if a given subject- 


falls within any class of subjects enumerat- 
a ie g. 91, British North America Act, it cannot 
be treated as covered by any of those within s, 92. 
Great West Saddlery Co v. The King (2) and 
Attorney-General for Ontario v. Attorney-General for 
Canada (7), relied on. [p. 810, col. 1.] 

It is, therefore, necessary to compare the two com- 
plete lists of categories with a view to ascertaining 
whether the legislation in question fairly considered 
falls prima facie within s. 91, rather than within s. 92, 
The next step in a caseof difficulty will be toexamine 
the effect of the legislation. For that purpose the 
Oourt must take into account any public general 
knowledge of which the Vourt would take judioial 
notice, and may, in a proper case, require to be in- 
formed by evidence as to what the effect of the 
legislation will be. Clearly the Acts passed by the 
Provincial Legislate may be considered, for it is 
often impossible to determine the effect ofthe Act 
under examination without taking into account any 
other Act operating or intended to operate or re- 
cently operating in the Province. A closely similar 
matter may also call for consideration, namely, the 
object or purpose of the Act in question. It is not 
competent either for the Dominion or a Province 
“under the guise or the pretence or in the form . of 
an exercise of its own powers tocarry out anobject 
which is beyond its powers and a trespass on the 
excluaive powers of the other. Union Colliery Co, 
of B. C. Ltd. v. Bryden (8) and Insurance Act of 
Canada In re (10), relied on. i 

Bill No. 1, entitled “an Act respecting the Taxa- 
tion of Banks” enacted by the Provincial Legisla- 
ture of Alberta instead of being in any true sense 
taxation in order to the raising of a revenue for 
Provincial purposes, is merely part of “a Legisla- 
tive plan to prevent the operation within the Pro- 
vince of those banking institutions which have been 
called into existence and given the necessary powers 
to conduct their business by the only proper autho- 
rity, the Parliament of Oanada. This is a suffici- 
ent "ground for holding that the Bill is ultra vires, 
Bank of Torontov. Lambe (11), explained. [p. 811, 
col. 2.] f , 

Messrs. O. M. Biggar, K. C., Cyril 
Radcliffe, K.C., and J. J. Trawley, K.C. 
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Messrs. A. Geoffrian, K. C. and J. Boyd 
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Canadian Press and Messrs. W. N. Tilley, 
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Lord Maugham, L. C.—This is an 
appeal by the Attorney-General of Alberta 
from a judgment of the Supreme Court of 
Canada (Duff, O. J., Oannon, Crocket, 
Davis, Kerwin and Hudson, JJ), dated 
March 4, 1938, on a reference to them by 
the Governor-General of Oanada under 
s. 55 of the Supreme Court Act (Revised 
Statutes of Canada, 1927, c. 35). The 
subject of the reference and of this appeal 
ig the power of the Legislature of the 
Province of Alberta to enact three Bills 
which had been presented to the Lieutenant- 
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Governor of Alberta for assent on October 5, 
1937, and reserved by him for the significa- 
ticn of the Governor-General's pleasure. 

By Order in Council dated November 2, 
1937, the Governor-General referred the fol- 
lowing questions to tbe Supreme Court of 
Canada for hearing and consideration: — 

“1. Is Bill No, 1, entitled ‘An Act respecting the 
Taxation of Banks' or any of the provisions thereof 
and in what particular or particulars or to what 
extent intra vires of the Legislature of the Province 
of Alberta? 

2. "Is Bill No.8, entitled ‘An Act to amend and 
Consolidate the Oredit of Alberta Regulation Act’ 
or any of the provisions thereof and in what 
particular or particulars or to what extent intra vires 
of the Legislature of the Province of Alberta ? 

3.. Is Bill Nd, 9, entitled ‘An Act to ensure the 

Publication of Accurate News and Information’ 
or any of the provisions thereof and in what 
particular or particulars or to what extent intra vires 
of the Legislature of the Frovince of Alberta?” 
- By the judgment of the Supreme Court» 
dated March 4, 1938, the unanimcus opinion 
of the Court on each of the three questions 
propounded was that it should be answered 
in the negative, 

It is necessary to set cut briefly the scope 
of the disputed Bills 

Bill No. 1, entitled: “An Act respecting 

the Taxation of Banks”. 

This Bill applied to every corporation 
or joint stock company other than the Bank 
of Canada incorporated for the purpose 
cf doing banking or savings bank 
business and transacting such business in 
the Province. The Bill imposed upon 
every such bank an annual tax, in addi- 
tion to any tax payable under any other 
Act, of (a) 4 per cent. on the paid up 
capital, and(b6) 1 per cent. on the reserve 
fund and undivided profits. Default on 
payment of tax was to be visited with 
penalties, and payment of either tax or 
penalty could be enforced by distress and 
sale of goods and chattels, or by action for 
civil debt. The tax was declared to be 
payable to the Provincial Secretary on 
behalf of His Majesty for the use of the 
‘Province. Itis important to note that the 
tax is calculated by reference to the 
whole of the paid-up capital and reserves 
made throughout Canada and abroad. 

Bill No. 8, entitled: “An Act to Amend 
and Consolidate the Credit of Alberta 
Regulation Act, 1937". 

This Bill applied to “credit institutions,” 
that is persons or corporations whose 
business was that of dealing in credit. 
Such business was defined in the Bill. 

The Bill required credit institutions 
carrying on business in the Province to 
take out licences from the Provincial Oredit 
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Commission constituted by s. 4 of the 
Alberta Social Credit Act. Applications 
fer licences were to be accompanied by an 
undertaking signed by the applicant to 
refrain from acting or assisting or encourag- 
ing any person toact in a manner which 
restricts or interferes with the property and 
civil rights of any person in the Province. 
A breach of this undertaking might be 
visited by the Provincial Credit Ocmmis- 
sion with suspension or revocation of the 
licence, subject to aright of appeal to the 
Social Credit Board ccnstituted by the 
above-mentioned Social Credit Act. 

Before a licence was granted to a credit 
institution, one or mure Local Directorates 
were to be appointed to supervise, direct 
and control the policy of the institution's 
dealing in credit for the purpose of prevent- 
ing any act constituting a restriction or 
interference with full enjoyment of property 
and civil rights by any person within the 
A Local Directorate was to 
consist of a majority appointed and 
removable by the Social Credit Board and 
a mincrity appointed and removable by the 
credit institution. 

But it was expressly provided that no 
provisions of the Act should be so con- 
strued as to authorise the doing of any 


act or thing which is not within the 
legislative competence of the Provincial 
Legislature. 


Bill No. 9, entitled: “An Act toensure 
the Publication of Accurate News and 
Information”. 

This Bill applied to newspapers or 
periodicals published in the Province. 
Where any such paper had published a 
statement relating to any policy or activity 
of the Provincial Government, the pro- 
prietor, editor, publisher or manager was to 
be bound, when Bo required by the Chairman 
ofthe Sccial Credit Board, to publish in the 
Paper a statement of no greater length 
than and of equal prominence and type 
with the previous statement. The object 
of the Chairman’s statement was to be 
the correcticn or amplification of the 
previous statement and it was to be stated 
that it was published by his direction. 

The Bill further provided that the pro- 
prietor, editor, publisher or manager of a 
paper should be obliged on requisition of 
the Chairman of the Social Oredit Board to 
divulge the particulars of every source of 
information upon which any statement 
appearing in his paper was based. ` 

ny contravention of the provisions of , 
the Hill was liable to be punished by money e 
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penalties and might entail the suspension 
of the paper or part of its material. 

Atthe time when the three quesfions 
above stated were before the Supreme 
Court, an Act entitled the Alberta Social 
Credit Act, Ohap. X, 1937 (First Sessions) 
was in force. It had received the assent 
of the Lieutenant-Governor of Alberta on 
April 14, 1937, and had been later amended 
by an Act assented to on August 6, of that 
year. The provisions of this Act as 
amended necessarily called for the careful 
examination of the Supreme Oourt, since 
the two Bills No. 8 and No. 9 could operate 
only if certain institutions created by and 
working under the Alberta Social Oredit 
Act, i. e, the Provincial Credit Commission 
and the Social Oredit Buard, were in 
existence. Bill No. 8 required credit 
institutions carrying on business in the 
Province to obtain licences from the 
Provincial Credit Commission. That body 
in the circumstances mentioned 
Albeita Social Credit Act could suspend 
or revoke any licence, subject to a right 
of appeal to the Social Credit Board. As 


regards Bill No 9, the Social Oredit Board 


was entrusted with the most important 
duties under the Bill. It has happened, 
however, that since the order of the 
Supreme Court, namely, on April 8, 1938, 
the Alberta Social Credit Act was repealed 
by the Alberta Legislature (1938, Chap. 4). 
In these circumstances the two Bills No. 8 
and No. 9 cannot now be brought into operas 
tion, and since nothing can be done there- 
under, the appeal from the order of the 
Supreme Oourt is one of no practical 
interest. It is contrary to the long- 
established practice of this Board to 
entertain appeals which have no relation 
to existing rigLts created or purported to 
be created; and they have, therefore, 
found it necessary to decline to hear 
arguments on this appeal in so far as it 
relates to Bills No. 8 and No. 9% Their 
Lordships in taking this course will 
only add that they do not intend to 
intimate any doubt as to the correctness 
of the decision of the Supreme Oourt as 
regards those Bills. 

Bill No. 1, the “Act respecting the Taxa- 
tion of Banks” is in a position different 
from that of the other two Bills. It 
contains no reference to the Alberta 
Social Credit Act. Jt purports to be esm- 
cerned with taxation of a direct character, 
diffefing, however, from ordinary tsxing 
statutes in¢hat it singles out for taxation 


only banks which transact business in the 
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Province. The word “bank” is defined as 
meaning a corporation or joint stock 


company other than the Bank of Canada 
wherever incorporated and which ig 
incorporated for the purpose of doing 
banking business or the business of a 
savings bank and which transacts such 
business in the Province whether the head 
office is situate in the Province and 
elsewhere. No other bcdy, corporation, 
institution or person is the subject of 
taxation under the Bill. It is sought to be 
justified by s. 92 (2) of the British North 
America Act as being within the class of sub- 
jects described as “direct taxation within the 
Province in order to the raising of a 
revenue for provincial purposes.” It may 
be stated at the outset, if indeed it is 
not self-evident, that the mere fact that 
revenue to a greater or smaller amount 
would be raised in the Province by a 
highly selective measure of this unusual 
character is not sufficient to justify it as 


‘coming within s. 92. Under the guise of 


discriminatory taxation in the Province, it 
would be easy not only to impair, but even 
to render wholly nugatory the exclusive 
legislative authority of the Dominion over 
a number of the classes of subjects 
specifically mentioned in 8.91 by making 
them valueless. Instances could be found 
in bills of exchange, and promissory notes, 
patents, and copyrights, which could be 
so heavily taxed as entirely to destroy 
their use as well as their value in the 
Province. A number of other illustrations 
could be given arising under s. 92 (10), 
No one would suggest—and certainly 
Counsel for the appellants in his able argu» 
ment did not—that provincial legislation of 
thie character would be valid. Whether 
a Provincial Act, which indirectly interferes 
in some degree with one of the powers of 
the Dominion, is or is not ultra vires 
must be determined in each case as it 
arises, for no general test applicable to 
all cases can safely be laid down John 
Deere PlowCo., Lid. v. Wharton (1), Great 
West Saddlery Co v. The King (2). 

There are cases on each side of the 
line. For example, thg decision of the 
Judicial Committee in Russell v. The Queen 
(3) is an authority on one side; the decisions 
in Abbott v. City of Saint John (4), Forbes 

(1) (1915) A O 330 at pp. 338, 339; 84 LJ PO 64; 
112 L T 188; 31 T LR 35; A IR 1914 PO 174, 

(2) (1921) 2 A O 91; 90 LJ PO 102; 425 L T 136; 
37T L R 436; AIR 1921 P O 148. 

3) (1882) 7 App, Cas. 829;51 LJ PO 77; 46 LT 

3 


(4) (1908) 40 Can. § OR 597, 
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v. Attorney-General of Manitoba (5) and 
Saskatchewan Judges v. Attorney General 
of Saskatchewan (6) may be cited on the 
other side. Inthe view of their Lordships 
these cases in no way conflict. 

Admitting that a test applicable to 
every case of overlapping powers specified 
in ss. 91 and 92is more than elusive, set 
itis often comparatively easy to determine 
that the particular piece of legislation is an 
encroachment on a forbidden territory. 

Some propositions may be stated that 
are not in dispute. Clearly it is necessary 
in dealing with such a question to consider 
the whole scheme for distribution of 
powers contained in the two sections. 
The “classes of subjects” enumerated, 
looked at singly, overlap in many respects. 
It is obvious, for example, that currency, 
paper money, patents, trade-marks and 
so forth are different kinds of property 
and therefore as a matter of verbal 
definition within 8. 
occasions no logical difficulty, for, as has 
been repeatedly observed, the concluding 
paragraph of s. 91 declares that any 
matter coming within any of the classes of 
subjects enumerated in that section “shall 
not be deemed to come within the class 
of matters of a local and private nature” 
assigned exclusively to the provinces. As 
pointed ontin the judgment of Duff, O. J. 
(concurred in by Davis, J.) it is well- 
established} that if a given subject- 
matter falls within any class of subjects 
enumerated in s. 91, it cannot be treated 
as covered by any of those within s. 92. 
Attorney-General for Ontario v. Attorney- 
General for Canada (7), Great West Sad- 
dlery Co. v. The King (2) (supra) at p. 99*.) 

It is therefore necessary to compare the 
two complete lists of categories with a 
view to ascertaining whether the legisla- 
tion in question fairly considered falls 
prima facie within s. 91 rather than 
within 6.92. The result of the comparison 
will not by itsélf be conclusive, but it will 
gosome way to supply an answer to the 
problem which has to be solved. 

The next step in a case of difficulty 
. will be to examine "the effect of the legis- 
lation [Union Colliery Co. of B. C., Ltd. v. 
Bryden (8)]. For that purpose the Court 
must take into account any public genera] 
knowledge of which the Oourt would take 


(5) (1937) A.O 260; 106 LJP O 17; 156 L T 201; 
81 S J 17; 53 T L R 211; (1937) 1-A E R 249, 

(6) (1937) 2 D L R 209. 

(7) (1898) A O 348. 


(8) (1899) A O 580: 68 LJP O 118; 81 L T277. 


*Page of (1921) 2 A, 0.—[ Ed] 


92 (13); but this. 
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judicial notice, and may in a proper case 
require to be informed by evidence as to 
what the effect of the legislation will 
be. Olearlv the Acts passed by the 
Provincial legislature may be considered, 
for it is often impossible to determine 
the effect of tha Act under examination 
withont taking into account any other Act 
operating or intended to operate or recently 
operating in the Province. 

A closely similar matter may also 
call for consideration, namely, the object 
or purpose of the Act in question. The 
language of s. 92 (2), “direct taxation 
within the Province in order to the raising. 
of a revenue for Provincial purposes” is 
sufficient in the present case to establish 
this proposition. The principle, however, 
has a wider application. It is not 
competent either for the Dominion or a 
Province under the guisa or the pretence 
or in the formof an exercise of its own 
powers to carry out an object which is 
beyond its powers and a trespass on the 
exclusive powers of the other. [Attorney- 
General for Ontario v. Reciprocal Insurers 
(9), In re Insurance Act of Canada (10)]. 
Here again matters of which the Court 
would take judicial notice must be borne 
in mind, and other evidence in a case 
which calls for it. It must be remembered 
that the object or purpose of the Act, in so 
far as it does not plainly appear from its 
terms and its probable effect, is that of 
an incorporeal entily, namely, the legis- 
lature, and generally speaking the speeches 
of individuals would have little evidential 
weight. 

If these principles are borne in mind, 
it appears to their Lordships, as it appeared 
to the Supreme Oourt, that the specific 
question that arises in relation to the Bill 
No. 1 presents no serious difficulty. In the 
first place it is plain that the taxation is 
aimed simply at banks, including savings 
banks; and by s. 91 “banking and 
“savings banks” are within the exclusive 
legislative authority of the Dominion. On 
the other hand it is strange to find the 
Province singling out, “in order to the 
raising of a revenue for provincial 
purposes,” banks and savings banks and no 
other wealthy corporation, body or persons 
in the Province. 

Next, if the effect of the Billis examined 
on the footing that it becomes operative in 
the Province, some remarkable facts 

(9) (1924) A O 328 at p. 342; 93 LJ PO 137; 
(1924) W O&I Rep. 97; 130 L T 738? 689 J 383; 
40 T L R273; 18 Ul, L Rep. 53, - 

(10) (1932) A O41... 


e*economic era in the Province. 
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emerge. As Kerwin, J. (in a judgment 
concurred in by Orocket, J.) observed :—, 

“Our attention has been called to the increase in 
the taxation of banks that would be effected by the 
provisions of this Bill, As Provincial legislation 
stood prior to the First Session of tke Alberta 
Legislature in 1937, the taxon all banks doing 
business in the Province amounted to $72,200 per 
annum. By Chap. 57, of that sessions a tax was 
imposed which would increase the sum realised by 
$140,000 per annum. The additional tax proposed 
by Bill No. 1 amounts to $2,081,925 in each year. ' 

It does not seem to be necessary to set 
out the undisputed tables of figures show- 
ing the particulars of this gigantic increase 
‘in the taxation of banks within the 
Province. Their Lordships do not disagree 
with the Chief Justice and Davis, J. that 
the facts are sufficient “to show that such 
a rate of taxation must be prohibitive in 
fact and must be known to the Alberta 
Legislature to be prohibitive.” Jn coming 
to this conclusion it seems to their Lord- 
ships that the learsed Judges were 


justified in considering that the magnitude - 


of the tax proposed for Alberta was such 
that if it were applied by each of the other 
provinces, it would have the effect of 
preventing banks from carrying on their 
businesses. Ib would be strange if each 
of the provinces were successively to tax 
banks and the result on the question of 
ultra vires were to be that the Acts of those 
provinces who were earliest in the field 
were valid, whilst the Acts of those who 
came a little later, were to be held ultra 
vires. It must be remembered in this 
connection that the tax proposed is based 
on the paid-up capitals and on the reserve 
funds of the banka wherever situate. 

It was rightly contended on behalf of the 
appellant that the Snpreme Court and the 
Board have no soncern with the wisdom 
of the legislature whose Bill is attacked; 
and it was urged that it would be a 
dangerous precedent to allow the views 
of members of the Oourt as to the serious 
consequences of excessive taxation on 
banks to lead to a conclusion that the Bill 
is ultra vires. Their Lordships donot agree 
that this argument should prevail in a case 
where the taxation in a practical business 
sense is prohibitive. If, however, any doubt 
could be entertained on the question of fact, 
there isin this case a further point which 
seems to their Lordships to be decisive. 

In their opinion it was quite legitimate 
to look at the legislative history of Alberta 
as leading up to the measure in question, 
including the attempt to create a new 
t At the 
time when the Bill was passing through 


ATTORNEY-GENERAL OF ALBERTA V. ATTORNEY-GENBRAL OF OANADA (P. O.) 


811 


the legislature the most profound and far- 
reaching changes in the operations of 
commerce, trade, and finance were in- 
tended by Bills before the provincial 
legislature and by Acts already passed. 
It was plain that banks and savings 
banks operating in Alberta might greatly 
interfere with those proposed changes. 
The examination of the Province of 
Alberta Social Credit Act leaves little 
doubt that. the Act was an attempt to 
regulate and control banks and banking 
in the Province. In the second 1937 session 
an Act called “The Oredit of Alberta Regula- 
tion Act” was passed. The recitals in that 
Act are as follows :— 

“Whereas the extent to which property and civil 
rights in the Province may be enjoyed depends upon 
the principles governing the monetization of credit 
and the means whereby such credit is made avail- 
able to the Provinceand tothe People collectively 
and individually of the Province; and 

Whereas it is expedient that the business of 
banking in Alberta shall be controlled with the 
object of attaining for the People of Alberta 
the full enjoyment of property and civil rights in the 
Province.” 

In the same session an Act entitled: “An 
Act to provide for the Restriction of the 
Oivil Rights of Certain Persons” was 
passed, and it contains a similar recital. 
Both these latter Acts were part of the 
general scheme of social credit legislation 
in Alberta. Their Lordships agree with 
the opinion expressed by Kerwin, J. 
(concurredin by Orocket, J.) that there is 
no escape from the conclusion that, instead 
of being in any true sense taxation in 
order to the raising of a revenue for 
Provincial purposes, the Bill No, 1 ig 
merely part of a legislative plan to prevent 
the operation within the Province of those 
banking institutions which have been 
called into existence and given the neces- 
sary powers to conduct their business by 
the only proper authority, the Parliament 
of Canada. Thisisa sufficient ground for 
holding that the Bill is ultra vizes. 

There are other and narrower grounds 
on which the validity of Bill No. 1 has been 
attacked; but in view of the above conclu- 
sions it does not seem to be necessary to 
deal with them in any wap, 

Their Lordships think, however, that it 
may he useful to make some observations 
on the well-known and often cited decision 
of the Boardin the Bank of Toronto v. 
Lambe (11). That case seems | to have 
ozcasioned a difficulty in the minds of 
some of the learned Judgesin the Supreme 
Court. It must, however, be borne in 


(11) (1887) 12 App, Oas. 575, 
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mind that the Quebec Act in that case was 
attacked on two specific grounds, first, that 
the tax was not “taxation within the 
province,” and secondly, that the tax was 
not a ‘direct tax.” -It was never suggested, 
and there seems to have been no ground 
for suggesting, that the Act was by its 
effect calculated to encroach upon the 
classes of matters exclusively within the 
Dominion powers. Nor,on the other hand, 
was there any contention, however faint or 
tentative, that the purpose of the Act was 
anything other than the legitimate one 
of raising a revenue for Provincial needs. 


It is, moreover, important to note that 
the taxes were not directed against a parti- 
cular class of business or employment, but 
were imposed within the Province on every 
bank, insurance company, incorporated 
company carrying on any labour, trade or 
business in the Province, and on a number 
of other specified companies. Nor was it 


suggested that the taxation was of such a. 


character that it might hamper the 
Dominion in exercising their powers under 
8.91. In these circumstances Lord Hob- 
house, in delivering the judgment, refuted 
a contention on behalf of the appellants 
Bank of Toronto v. Lambe (11) in language 
which, as it seems to their Lordships, has 
sometimes been misunderstood. Its true 
meaning may be appreciated by stating 
in effect the argument to which it was 
` addressed in the following form:—A bank 
is an institution which comes within the 
words of s. 91 (15). To tax a bank with 
sufficient severity would destroy it. There- 
fore the province cannot tax a bank at 
all. The answer of the Judicial Committee 
in substance was no more that this :— 
You are asking the Board to imply in s. 91 
a proviso to the effect that if a power 
expressly given tothe provinces is capable, 
by a particular and unusual application, of 
infringing a power given to the Parlia- 
ment of Canada, then no similar use of the 
proviscial power, however moderate, can be 
permitted under any circumstances. The 
answer is that the legislature in passing the 
British North America Act did not assume 
that a misuse of tHe provincial powers was 
likely to oceur and accordingly had to be 
provided for. No such proviso cau there- 
fore be implied. It was never laid down 
by the Board that if such a use was 
attempted, to be made of the provincial 
power as materially to interfere with the 
Dominion power, the action of the province 
would be intra vires, To quote the actual 
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language of the Board, they said lp. 5874): — 

“Tf (the Judges) find that on the due construction 
of the Act, a legislative power falls within s. 99, it 
would be quite wrong of them to deny its existence 
becanse by some possibility it may be abused, or 
may limit the range which would otherwise be open 
to the Dominion parliament " 

This proposition is no more than what was 
stated in precise terms by Davies, J. in.the 
case of Abbott v. City of Saint John (4) 
(supra at p. 606+) when he observed :— 

“Time and again the Judicial Committee have 
declined to give effect to this anticipatory argument 
or to assume to refuse to declare a power existed in 
the legislature of the province simply because its 
improvident exercise might bring it into conflict with , 
an existing power of the Dominion,” 

Their Lordships are not aware of any 
decision of the Board which travels beyond 
the proposition laid down in Lambe's case 
(11) as explained above. 

Their Lordships were invited to deal with 
the question of costs; but on the whole 
they did not think it right to depart from 
the usual practice which has obtained in 


‘deciding constitutional questions of the 


nature of those arising in this case. 

The above were the reasons which 
influenced their Lordsbips in humbly tender- 
ing to His Majesty their advice to dismiss 
the appeal. 

D. 
Solicitors for the 
Blake £ Redden. 

Solicitors for the Respondents :—Messrs. 
Charles Russell & Co. and Lawrence Jones 
and Co. 

“Page of (1887) 12 App Gas, [Hd] 

tPage of (1908) 40 Can. 8. 0, R.—[Ed.] 


Appeal dismissed. 
Appellant :—Messrs. 





_ PATNA HIGH COURT 
Oivil Revision Nos. 340, 436 and 437 
of 1937 
November 9, 1937 
AGARWALA, J. 
SURAJ PRASAD—Paritiongr 
versus a 
Musammat LUKHER KUER AND oragrs— 
Opposi?s Party 

Civil Procedure Oode (Act V of 1908), O. XXIII, 
r. 5, 8. 2(11)—Person intermeddling with estate of 
deceased, whether can be brought on record even when 
another person is found tobe legal representative 
of deceased's property—‘Legal representative’ in ` 
s. 2(11', meaning of. 

Under r. 5, O. XXII, Civil Procedure Code, 
when more than one person claim to be the legal 
representative ofa deceased's property, the Court 
is required to decide which of the rival claimants 
is in fact the legal representative. The definition 
of “legal representative” in s. 2, merely means that a 
perfon who intermeddles with the estate may be 
treated ag 


the legal representative. It does not °° 


e° as the legal representative. 
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mean that a person intermeddling with the estate 
of the deceased is to be preferred to a person who is 
found to be the true legal representative of *the 
deceased's property. 


O. R. against the order of the Sub-J udge, 
Third Court, Gaya, dated May 22, 1937. 

Messrs. S. M. Mullick and K.N. Varma, 
for the Petitioner. 

Mr. Rajani Kant Sinha, for the Opposite 
Party. 


Order.—These three applications in 
revision arise out of three partition suits 
filed by one Musammat Suraj Bansi Kuer, 
the mother of Gobardhan, deceased. After 
‘a preliminary decree inthe suitshad been 
passed, the plaintiff died. -Gobardhan’s 
paternal grandmother was then brought on 
the record in place of the original plaintiff. 
The substituted plaintiff also died. Lukher 
Kuer, a sister of Gobardhan applied to be 
substituted in place of the deceased plaintiff. 
The application was opposed: by the peti- 


tioner who claims as a reversionary heir of - 


Gobardhan. It wasthe duty of the Court 
under r. 5, O. XXIII, to decide which 
of the rival claimants was the legal 
representative of the deceased plaintiff. 
Pending the decision of this matier, the 
‘present petitioner had his name recorded 
in the land registration department in 
respect of the disputed share. Tnereafter 
‘the Civil Court held that Lukher Kuer 
was in law the legal representative of the 
deceased plaintiff and ordered her name 
to be entered on the record in place of 
that of the grandmother of Gobardhan. 
Being dissatistied with that decision, the 
“petitioner has moved this Court in revision. 

Itis contended by Mr. Mullick on his behalf 
that he is also entitled to have his name 
brought on the record as a plaintiff. Refer- 
ence was made to the definition of “legal 
representative” in s. z,cl. (11), Civil Pro 
cedure Code, which states that legal 
representative includes any person who 
intermeddles with the estate of the deceased. 
It is contended that this means that a person 
intermeddiing with the estate of the deveas- 
ed is always a legal representative and must 
therefore be brought on the record. That 
argument 18 cleariy unsustainable. Under 
T. ô, O. XXI, when more than one person 
‘claim Lo be the legal representative cf a 
deceased's property, the Gouit is required 
to decide winch of the rival claimants is 
in fact the legal representative. ‘Lhe detini- 
tion in S. 4 mereiy means a person who 
intermeddles with the estate may be treated 
it dces not 
.mean that a person intermeddling with the 
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estate of the deceased is to be preferred to 

a person who isfound to be the true legal 

representative of the deceased's property. 

There is no substance in these applications 

and they are dismissed with costs. One 

hearing: fee one gold mohur in all the cases, 
s. Application dismissed. 





CALCUTTA HIGH COURT 
Appeal No. 66 of 1936 
July 13, 1938 
R. O, Mirrer AND SEN, JJ. 

RAM RATAN DAS BAGRI AND OTHERS 
—PLAINTIFFS—~APPELLANTS 
versus 
Musammat SEW KUMARI BIBI~ 


DerenDant No. 4 AND OTHERS— RESPONDENTS 

Registration Act (AVI of 1908), s. 17 — Document 
evidencing equitable mortgage not constituting bargain 
between parties but constituting mere record of already 
completed transaction — Whether requires registra- 
tion—Tests to determine—Mortgage—treghis of mort- 
gagee—Lease by mortgagor after mortgage and without 
concurrence of mortyagee -— Mortgage, when affected— 
Position incase of equitable mortgage. 

In deciding the question as to whether a document 
evidenc.ng an equitable mortgage requires registra- 
tion under s. ii, Registration Act or not, the question 
to be considered 1s whether the document constituted 
the bargain between the parties or wasit merely the 
record of an already completed transaction? In the 
former case the document would come within the 
purview of s. 17, Registration Act, andinthat case 
the mortgage cannot be proved if it hus not been 
registered ; butif ıb was merely the record of an 
already completed transaction, 1t would not be a 
document which would create, etc., right in the im- 
movable property and would nut require registration, 
For the purpose of considering wnether a mortgage 
is to be taken as embodying a bargain between the 
mortgagor and the mortgagee or as merely evidenc- 
ing a transaction which uad already been completed 
betore the memorandum was executed or delivered, 
not only the terms of vhe avcument must be looked 
to but also the attending circumstances. Kedar Nath 
Dutt v. Sham Lath Kueury (1), Subramoniam vV. 
Lutchman (2), sranjivan Das v, Chan Ma Phee (3) 
and Sundaracaariar v. Narayana Ayyar (5) relied 
on. |p. 516, col. zj 

A mortgagee is not affected by any lease granted by 
a mortgagor after the mortgage and without the con- 
currence of Lhe mortgagee unless the lease be in the 
usual course Of Management, So fur as dealings by 
the mortgagors with third parties, mortgagees in 
Whove javour a mortgage has been created by sn 
indeuture stand on the same footing a8 a mortgagee 
who has got his mortgage right by the deposit of 
tiile decus. A mortgage cremed by the deposit ot 
title deeds und u Murtgage created vy an indenture 
ju Andia sland vb the same footing, A’ mortgage 
created by the depusit of title deeds 1u India does uot 
creute ciy un equitable estate liable to be deteated 
or pusbpoued, as 12 Hngland, by a sulsequeat pur- 
chaser ior value withuoub notice. Therefore even 
where the mortgagee 18 an equitable mortgagee, u 
lessee frum the mortgagor who takes y lease which ia 
nut granted in bhe usual course of management, is 
bound by the moltgage, even if he had no notice 
vf it. |p, 617, col, 2.) 
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A. from an original decree of Sub-Judge, 
Second Court, Hooghly at Howrah, dated 
December 9, 1935. 

Messrs. Sushil Chandra Sen, Chandra 
Sekhar Sen, Satish ChandraSen and Jnan 
Chandra Roy, for the Appellants. 

Messrs. Rama Prosad Mukherji, Pancha- 
nan Ghose and Paresh Nath Mukherji (Jr), 
for the Respondente. 

Jsudgment.—This appeal is on behalf 
of the plaintiffs in a suit toenforce an equit- 
able mortgage, said to have been made 
by defendants Nos. 1 to3, herein called the 
Mukherjis, on October 19, 1928. Defendant 
No. 4, Sew Kumari Bibi has been impleaded 
on the ground that as she had taken a 
permanent lease from the Mukherjis after 
the mortgage, she was entitled to redeem 
but that her lease was not binding on the 
plaintiffs mortgagees. The case of the plaint- 
iffs is as follows: Defendants Nos. 1, 2 
and 3 were partners of a firm which carried 


an business under the name and style of. 


B. N. Mukherji & Co. and they had busi- 
ness dealings with the plaintiffs. They 
wanted a loan of Rs. 7,500 but the plaintiffs 
were not willing to advance the money 
except on security. They agreed to give as 
security their immovable property being 
premises, formerly No. 98, now No. 7, Jaya 
Bibi Lane, in the town of Howrah. This 
was a few days before October 19, 1928, 
for, we have in evidence that the premises, 
No. 7 Jaya Bibi Lane, was inspected on 
behalf of the plaintiffs two or three days 
before the actual loan was made. The 
plaintifis' further case is that on October 
19, 1928,a sum of Rs. 7,500 was advanced 
to the Mukherjis, Birendra, defendant No. 2, 
having come to the plaintifis’ gadi to re» 
ceive the money. This advance was made 
between 12 and lin theday time and at 
that time Birendra who had come to receive 
the money on behalf of himself and his two 
other brothers deposited the t.tle deeds, 
namely, three original conveyances concerne 
ing premises.No.7, Jaya Bibi Lane, that 
later on in the evening Biren came witha 
memorandum signed by himself and his 
two brothers, defendants Nos. 1 and 3, and 
delivered the said memorandum to the 
plaintifs. The said memorandum has been 
marked as Ex. 2 and is printed at p. 27, 
Part Il of the paper-book. One of the ques- 
tions raised before us, as also in the lower 
Court, is whether this memorandum requires 
registration. We will deal with that point 
later on. 

To follow up the plaintiffs’ cage, some 
additional facts must be stated here. At 
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the time of the advance of the said sum of 
Rs. 7,500, two hundis were executed, oae 
fo” Ks. 5,000 in favour of the firm of Ram 
Kissen Das Bagri represented by plaintiffs 
Nos. l, 2 and 3,and another hundi of 
Rs. 2,500 in favour of the firm of Sew 
Chand Bagri represented by plaintiffs Nos. 4 
to 6. The amounts mentioned in these hundis 
were notre-paid by the Muknerjis in cash 
but after maturity they were renewed. It 
is not necessary for us to go through the 
various renewals but it is sufficient for us 
to state that the plaintiffs’ case is that the 
money lent by them to the Mukherjis on 
October 19, 1926, was never re-paid to them 
by the Mukherjis, the hundis being renewed 
from time to time. The last reaewal was 
made on November 14, 1931, and at the 
time of each of these renewals, there was 
an agreement that the said mortgage creat- 
ed by the deposit of the title deeds on 
October 19, 1928, would continue and would 
be subsisting till the amount originally lent 
on October 19, 1928, and which loan was 
kept up by the successive renewal of the 
hundis bad been paid up by the Mukherijis, 
Then they stated that during the continu- 
ance of their mortgage, the Mukherjis grant- 
eda permanent lease to defendant No. 4, 
on September 20, 1930, and that lease was 
not binding on them. In para. 7, however, of 
the plaint they stated an alternative case 
that in any event defendant No.4 had 
constructive notice of their morigage and 
therefore she was bound by the said mort- 
gage. Itis this alternative case that has 
led to the framing of an issue as to whether 
defendant No. 4 at the time of the lease-had 
any notice of the mortgage and there is 
conflicting evidence on that point. 

We will review this evidence later on in 
the judgment but we can at once say that 
the alternative case as set outin para.7 of 
the plaint was an unnecessary case. In 
paras. 8 and9 of the plaint the plaintitis 
stated that the sum of Rs. 7,500 for the 
principal on account of the loan mentioned 
in para. 3 of the plaint together with inter- 
est from certain dates mentioned therein, 
was due to them and that the cause of 
action arose on November 14, 1931. The 
date November 14, 1931, was mentioned 
because that was the date of the last renewal 
of the two hundis. Just before arguments 
began, the plaintiffs put in an application 
for amendment of para. 9 of the plait. 
This application is dated November 26, 
1935, and is printed at p, 50, Part 1 of the 
paper-book. They wanted td substitute e, 
October 19, 1928, in place of November 14, 


1939 


1931 as the date of the cause of action 
and they wanted to introduce the word 
“original” just before the word hufdis. 
Unfortunately this application for amend- 
ment was refused by the learned Sub- 
ordinate Judge. Reading the plaint as 
a whole, the meaning was quite clear. The 
plaintiffs’ case was that the loan was ad- 
vanced on October 19, 1928, and the 
security had continued. On a misappre- 
hension the date of the cause of action 
was pub in as November 14, 1931. The 
amendment was, at the most, a formal 
amendment and ought to have been allowed 
and even without that formal amendment, 
it does not, in the least, affect the plaint- 
iff's case. Ifithad been necessary for us 
to consider the question as to whether the 
order refusing the amendment had been a 
proper order or not, we would have no 
hesitation in saying thatthe learned Sub- 
ordinate Judge was not right in rejecting 
that application for amendment. 
we have already taken the view that the 
amendment was only a formal one and 
without it, the plaintiffs’ case had been 
stated correctly in the plaint, it is not 
necessary for us to pursue the matter 
further. 

Of the Mukherjis, only one of them, 
namely defendant No. 1, filed a written state» 
ment, but his written statement not being 
filed within time, was not accepted, but still 
the written statement has been included in 
the paper-book. We do not see why that 
written statement has been included in 
the printed record. However, be that as it 
may, he never took any further part in 
this suit. Defendant No. 4 filed a written 
‘statement. She, after stating that she did 
not know anything about the loan said to 
have been advanced by the plaintiffs to the 
Mukherjis as mentioned in para. 3 of the 
plaint, stated that all those transactions 
between the plaintiffs and the Mukherjis 
were “fraudulent and collusive transactions 
entered into with a view to destroy her 
independent leasehold right.” Then she 
stated that the memorandum, which has 
been marked Ex. 2 constituted the bargain 
-between the parties and was registrable 
under s. 17, Registration Act; that the 
plaintiffs could not claim a charge upon 
the properties, that she was to be regarded 
as a bona fide purchaser for value without 
notice of the mortgage and on that ground 
her mokarari mourashi interest in the 
property which she had obtained from the 
e Mukherjis was not affected by the plaiht- 
e ilfs’ mortgage aod that in any event the 
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plaintiffs could claim “neithér priority over 
her registered lease nor any mortgage right 
in the said property” on account of “their 
fraud or gross negligence.” ‘This is the 
defence which she put forward. In her 
written statement she did-not speciiically 
deny the facts stated in para. 4 of the 
plaint where the plaintiffs alleged that the 
original loan was kept alive by the succes- 
sive renewals of the hundis and at each 
such renewal the mortgage created by 
the deposit of title deeds was kept alive by 
agreement, 

The learned Subordinate Judge, by his 
judgment, which cannot be considered to be 
satisfactory in all respects, has given a 
money decree against the Mukherijis only, 
He held that the plaintiffs had not been 
able to prove their mortgage and that the 
property in the hands of the defendant No, 4 
‘was not affected by the plaintiffs’ claim. 
The learned Subordinate Judge seems to 
have come to a finding at one place in his 
‘judgment that the plaintiffs had not been 
able to prove the advance of money as loan 
to the Mukherjis on October 19, 192¢, 
He says that the account books of the 
Plaintiffs are only corroborative evidence 
under s. 44, Evidence Act, and they could 
corroborate nothing because the learned 
Subordinate Judge had disbelieved the 
plaintiffs’ witness Manickchand. We will 
herealter deal with the question as to 
whether the learned Subordinate Judge was 
right in disbelieving Manickchand. The 
learned Subordinate Judge, however, did 
not consider one very important question in 
the case, namely as to whether in fact the 
title deed had been deposited by the 
Mukherjis with the plaintiffs on October 19, 
1928. 

The poiats which have to be considered 
in this appeal by reason of the contentions 
raised by the respeclive parties are six in 
number. They are:(1) Whether Rs. 7,500 
was advanced by way of loan by the plaint- 
iffs to the Mukherjis on October 19, 1928; 
(2) whether the memorandum Ex, 2 ree 
quires registration. [fthese two questions 
are answered against the plaintiffs, no fure 
ther question would arise but if they are 
answered in favour of the plaintitts, the 
remaining four questions will have to be 
considered. They are: (3) Whether the 
mortgage created on October 19, 192%, was 
extinguished before the lease granted by 
the Mukherjis to defendant No. 4; (4) 
whether the lease granted by the Mukherjia 
to defendant No. 41s binding on the morta 
gagees ; (5) whether the structures on the 
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land are included in the plaintiffs’ security, 
and (6) what isthe amount for which the 
mortgage decree has to be passed. 

(1) Two witnesses have been examined 
on behalf of the plaintifs to prove the 
advance by way of loan of Rs. 7,500 to the 
Mukherjis on October 19, 1928. ‘They are 
Manickchand, who is a partner of the firm 
Sew Chand Bagri and the manager of other 
firm Ram Kissen Das Bagri and the second 
witness Ballavdas, an exeofficer of the firm 
of Ram Kissen Das Bagri. Both these wit- 
nesses depose tothe payment of Rs. 7,500 to 
Birendra, defendant No. 2, between 12 and 1 
o'clock on October 19, 1928. The learned 
Subordinate Judge considers Manickchand 
to be an unreliable witness simply because 
the plaintiffs have not produced a letter 
which Biren is said to have written to the 
plajntifis asking for the production for in- 
spection of the title deeds deposited with 
them. We fail to understand how this letter 
has any bearing in the case. Manickchand 
has been disbelieved by the Subordinate 
Judge on a Very flimsy ground and we can- 
not attach any importance to the estimate 


formed by the learned Subordinate Judge . 


of the evidence of this witness. We see no 
reason to disbelieve bim nor Ballavdas. In 
fact, Mr. Ramaprosad Mukherjee, appearing 
on behalf of defendant’ No. 4, has frankly 
conceded that he cannot say on the evi- 
dence that Ks. 7,500 had not been advanced 
on October ly, 1928. We accordingly answer 
the first point in favour of the plaintitfs, 
that is to say, our finding is that Rs, 7,500 
was advanced by way of loan by the afore 
said two rms of Bagris to the Mukherjis 
and the money was paid into the hands of 
Biren, defendant No, 2, who had come to their 
gadi at midday. Tanie conclusion of ours 
is supported, as we have said, by the evi- 
dence of Manickchand and Baltavdas, which 
is corroborated by the relevant entries in 
their account books which are printed at 
pp. 8, 9and 1l, part 2 of the paper-book. 
Tne next question (2) is whether the memo- 
randum Hx. 2, requires registration. The 
question of principle is well-settled since 
tne decision of Sir Richard Couch in Kedar 
Nath Dutt v. Sham Lall Khettry (1), The 
‘principle there stated bas been approved 
py the Judicial Committee, one of the cases 
being Subramoniam v. Lutchman (2). After 
considering Kedar Nath Dutt v. Sham Lall 
Khettry (|) and the decision of the Board 

ql) 20 W & 150; 11 B LR 405, 

(2) 501 A 77; 71 Ind. Cas. 650, A I R 1923 P O 50; 1 
R 66; 60 O 338; 42M L J 602; 32 M L T 104; 25 Bom. 
L R 682; 2 Bur, L J 25; 38 OL J 41; 18 L W 446; 
(1923) M W N 762; 280 W N 1 (P O). 
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in Pranjivan Das v. Chan Ma Phee (3) and 
the observations of Lord Oairns in Shaw v. 
Foster (4), Lord Carson makes the following 
observations : 

“Applying the principles thas laid down to the 
present case what this Board has to determine is, 
did the document of July 15, 1908, constitute the 
bargain between the parties or was it merely the 
record of an already completed transaction ?” 

In the former case, the document would 
come within the purview of. s. 17, Regis- 
ration Act, andin that case the mortgage 
cannot be proved as Ex. 2 has not been 
registered ; but if it was merely the record 
of an already completed transaction, it would 
not be a document which would create, etc., 
right in the immovable property and would 
not require registration. The equitable 
mortgage would be created by:the fact of 
the loan being advanced and the deposit of 
the title deeds, coupled with evidence, oral 
and circumstancial from which the Court 
would be entitled to draw the inference that 
the deposit was made with intent to create 


` security. For the purpose of considering 


whether a mortgage is to be taken as em- 
bodying a bargan between the mortgagor 
and the mortgagee or as merely evidencing 
a transaction which had already been com- 
pleted before the memorandum was execute 
ed or delivered, not only the terms of the 
document must be looked to but also the 
atiending circumstances. In Sundarachas 
riar v. Narayana Ayyar (5), Lord Tomlin 
makes the following observation : 

“The question which falls to be determined ie 
whether the memorandum having regard to its 
true construction and the circumstances in which 
it came into existence and passed into the hands 
of the plaintiff is an instrument which purports or 
operates to create, declare, assign, limit or extin- 
guish, whether in present or in future any right, 
title or interest whether vested or contingent of the 
value of Ks, 100 and upwards to or in immovable 
property.” 

Tnis passage lays down the principle 
that in considering the aforesaid question 
which we have to determine in this case 
not only the terms of the document have 
to be taken into account or as Lord ‘Tomlin 
puts it, not only the meaning of the docu- 
ment in vacuo 15 to be taken into consider- 
ation but also the circumstances under 


(3) 43 I A 122; 35 Ind. Oas. 190; A I R 1916 P O 115; 
43 U 845; 8 L B R458; A9161 MW N 443; SIM LJ 
155; 4 LW 69; 14 A LJ 638; 20 0 W N 925; 1s Bom, 
rai Na z0 M L T 212; 9 Bur. LT 125; 24 U L J 314 
(P O). 

(4) (1872) 5 H L 321; 42 L J Oh, 49; 27 L 'T 281; 20 
W R907. 

(5) 58 1 A 68, 131 Ind. Oas. 328; A I R 1931 P 036; 
54 M 257; (ISI) AL J 245; (1931) M W N39; 
8 OW N vb6ö; Ind. kul, (1984) P O 104; 60M LJ 
906748 LW 201; 35 O W N 494; 53 O L J 396; 33, 
Bom. L R 818 (P O) . . 
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which the document came into existence 
and passed into the hands of the plaintiffs. 
‘The circumstances under which Ex. 2 came 
into existence have been described jn the 
evidence of both Manickchand and Ballav- 
das. Their evidence is clear. The proposal 
ofaloancame from the Mukherjisa few 
days before the loan was actually advanced. 
As soon asthe propcsal was made, the 
lenders, namely the plaintiffs, wanted 
security. The Mukherjis were prepared to 
give security and gave the particulars of 
the property which they intended to offer 
as security for the advance for which they 
had applied. The security was tested two 
or three days before the advance. The loan 
was made at mid-day on October 19, 1928, 
and at that time one of the Mukberjis who 
had come to take the money deposited the 
three original title deeds of this property. 


Later on in the evening this letter Ex. 2, 


which had been signed by all the three 


Mukherjis was brought by Birendra and- 


handed over to the plaintiffs, and the 
explanation is that as at the time of pay- 
ment of the money and the deposit of title 
deeds all the three Mukherjis had not 
come to receive payment, such a letter 
signed by all the three was insisted on and 
delivered later on after the transaction 
had been completed by tne advance of the 
money, the execution of the hundis and 
the deposit of the title deeds, This evidence 
is one-sided, and, as we have already said, 
we do not agree with the learned Subor- 
dinate Judge in disbelieving any of these 
two witnesses examined on behalf of the 
plaintiffs. These being the attending cir- 
cumstances, we have no doubt that Hx. 2 
did not require- registration because the 
partias never intended it to be the contract 
between them. It did not embody, in the 
language of Lord Carson, ‘the bargain be- 
tween the parties, but it was merely inten- 
ded to he evidence of a transactiun which 
had already been completed at midday of 
October 19, 1928, 

We accordingly answer the second point 
also in favour of the plaintiffs, The conclu- 
sion therefore is that on October 19, 
1923, an equitable mortgage was made in 
favour of the plaintifis to secure a loan of 
Rs. 7,500 advanced to the Mukherjis oa 
that date, This leads us to consider the 
third point in the case. (His Lordship then 
discussed the evidence on the point and 
proceeded). We accordingly hold that the 
loan which was advanced oa October 19, 
e 1923, was “never re-paid; that the new 
hundts were merely renewals and that the 
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old loan continued and with it the security. 
The plaintiffs, moreover, took the precaution 
of taking memoranda in the same form as 
Ex. 2 asand when renewed hundis Weré 
issued. We therefore find that the mort+ 
gage which was created by the deposit of 
title deeds on October 19, 1928, was 
never extinguished and that it subsisted at 
the date of the suit. 

Regarding the fourth point our View is 
this: A mortgagee isnot affected by any 
lease granted by a mottgagor after the 
mortgage and with-ut the concurrence of 
the mortgagee unless the lease be in the 
usual course of management. In this casé 
the lease which was granted by the 
Mukherjis to defendant No. 4 was not in the 
usual course of management. In the first 
place it was a permanent lease fixing thé 
rent in perpetuity and in the second place 
the selami was a huge amount and the rent, 
the nominal sum of Rs. 15, which after 
.payment of head rent to the Mahanta of 
Bhotbagan would leave the Mukherjis thé 
profit of Ks. 3-4-0 a year for a piece of 
land measuring 1 bigha 8 cottas in area, in 
an important part of the town of Howrah, 
which has developed and is in the course of 
further development near about the mill 
sites and the coolie lines. So far as dealings 
by the mortgagors with third parties, 
mortgagees in whose favour a mortgage 
has been created by an indenture stand on 
the same footing as a mortgagee who has 
got his mortgage right by the deposit of 
title deeds. A mortgage created by the 
deposit of title deeds and a mortgagé 
created by an indenture in India stand on 
the same footing. A mortgage created by 
the deposit of title deeds in India does not 
create only an equitable estate liable to 
be defeated or postponed, asin England, 
by a subsequent purchaser for value withe 
out notice. In this view of the matter, 
whether defendant No. 4 was a bona fide 
lessee without notice of the plaintiffs’ morte 
gage or not is immaterial. ‘Notice or no 
notice she is equally affected. Her lease 
cannot prejudice the plaintifis mortgage 
rights, As between her and the Mukherjis 
no doubt she has acquired an interest but 
she has only acquired an interest in the 
equity of redemption, which would entitle 
her to redeem; but in case she does not 
wish or fails to exercise right of redemp- 
tion and if the mortgage is not redeemed 
by the Mukherjis at a mortgage sale, the 
mortgaged premises would pass to the pur- 
-chaser free from her leasehold interest, 

But as the alternative case was made in 


i$“ 
para. 7 of the plaint, the parties led evi- 
dence on the point. The plaintiff's evidence 
comes to this: that the documents of title, 
namely the three original Bengalee bills of 
bale mentioned in Ex. 12 (1), p. 63, Part I 
of the paper-book, were depcsited with 
the mortgagees by the Mukherjis on Octo- 
ber 19, 1923, and they remained ajl along 
with the plaintiffs, except for two brief 
intervals of time. These documents have 
been filed by the plaintiffs with their 
plaint. It appears that in pursuance of a 
Tequisition from Messrs. A. P. Roy & Co. 
Solicitors of this Court, the mortgagees, 
the plaintiffs sent these documents through 
Messrs. Dutt & Sen to Messrs. A. P. Roy 
& Co. on an accountable receipt. The 
documents were received by Messrs. A. P. 
Roy & Co., from Messrs. Dutt & Sen in 
the middle of July 1930, and they were 
returned to Messrs. Dutt & Sen on 
August 30, 1930. On August 27, 1930, how- 
ever the Mukherjis entered into an agree- 
ment for sale of the property to defendant 
No. 4. Eventually defendant No. 4 did not 
buy the property from the Mukherjis but 
took a permanent lease from them, the lease 
being executed on September 20, 1980. It 
is the case of defendant No. 4 that about 
two weeks before the agreement for sale her 
lawyer Babu Khagendra Nath Ganguly 
inspected the title deeds in respect of this 
property in his house and the evidence of 
Mr. Ganguly is that the original title deeds 
including the thiee Bengalee bills of sale 
were handed over to him by the Mukherjis 
and he inspected them in his own heuse 
and kept them there for 15 days, The 
evidence of Mr. Ajit Kumar Roy, a partner 
of the tirm of Messrs. A. P. Koy & Co, 
however is that the documents never left 
his office during this period and that a 
Pleader of Howrah inspected them in his 
office. In cne part of his evidence ne is 
positive that Khagen Babu inspected the 


documents but in Lis day bock there is no 


name of the Pleader. In his final answer to 
_the Court he says tLat it may be a case of 
mistaken identity end that therefore he is 
not positive whether Khagen Babu had 
inspected the documents in his cflice or 
not. The point whether Mr. Ganguly came 
to the office of Messis. A. P. Roy & Co. or 
any other leader of Howrah came is not 
material; but the only material pont is 
whether the documents alone 1emained in 
the office of Messrs. A. P. Koy & Co. t1om 
the time they received it trom Messrs. 
Dutt & Sen till they had sent them back. 
On this pcint, as we have stated, there is a 
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clear conflict of evidence of Mr. Ganguly 
and Mr. Ajit Kumar Roy. We have already 
stated that this point is not material for 
the case because we have already held that 
even when the mortgage is an equitable 
mortgage, a lessee from the mortgagor who 
takes a lease which is not granted in the 
usual course of business is bound by the 
mortgage even it such lessee had no notice. 
That lease cannot prevail over the mort- 
gagee's rights. If it nad been necessary for 
us to decide the matter, we would have 
heard Mr. Rama Prosad Mukherji who 
appears on behalf or respondent No, 4 in 
reply. But the matter has not been argued 
fully on either side. In these circumstances 
it would not be proper for us to come toa 
definite finding on the point but we may 
State that the evidence on the record points 
to the fact that the said original documents 
did not leave the office of Messrs. A. P. Roy 


.and probably Mr. Ganguly suffered from a 


lapse of memory when he said that he had 
with him for 15 days the said original 
documents in this instance. In this view of 
the evidence a case of constructive notice 
to defendant No. 4 could be supported. 
Regarding the filth point, namely whether 
structures on the land are included in the 
security, the parties are not at variance. 
Mr. Sushil Chandra Sen, who appears on 
behalf of the plaintifis nas conceded that 
his chents have got no right over these 
structures which did not belong to the 
Mukherjis at any time. The land only is 
the subject-matter of equitable mortgage 
and his clients can only get a decree in 
respect of this. 

‘the last point is about the amount for 
which the decree is to be made, Mr. 
Mukherji contends that from November 14, 
1931, no interest can be claimed by the 
plaintiffs, and secondly, the plaintifis have 
imeluded a sum of Rs. 2U0 on account of 
inteiest for which they had already taken 
a promissory note, With regard to the last 
mentioned objection, we do not see any 
substance in it. ‘Lhe promissory note was a 
further security fur interest. That amount 
has to be added to the mortgage claim and 
only the promissory note has to be cancelied 
and delivered up.. With regard to the ques- 
tion as to whether interest could be claimed 
after November 14, 1931, Mr. Mukherji 
says that in the two hundis which were 
Tenewed on that date there was no stipus 
lation for the payment of interest. The 
original loan carried interest af the rate ofe, 
15 per cent, per annum. `The rate of inter- 
est was reduced ultimately to twelve per 
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cent. when some of the renewed hundis 
were issued and there is no evidence’ that 
there was any further modification as to 
the rate of interest. We accordingly hold 
that the plaintiffs are entitled to the interest 
as also for the principal amount as claimed 
in the suit. 

The result is that this appeal is allowed. 
A preliminary mortgage decree would be 
prepared giving to all the defendants, 
namely defendants Nos. 1,2,3 and 4, the 
right to redeem the properties on payment 
of the mortgage dues within three months 
of this date. The interest would be cal- 
culated at the rate of 12 per cent. per annum, 
simple interest, from the date of the institu- 
‘tion of the suit till the period of grace and 
thereafter the whole amount to carry the usual 
rate of 6 percent. In default of redemption 
within the said time the learned Subordi- 
nate Judge would pass a final decree for 


sale. The costs of this appeal would be. 


added to the mortgage claim as also the 
costs of the lower Court to which the 
plaintiffs are entitled. Inasmuch as we 
have allowed the appeal, the cross-objection 
filed by defendant No. 4, which was direct- 
ed only with regard to tne order for costs 
passed by the lower Court, does not arise. 
That is accordingly dismissed but without 
costs: The application moved on July 12, 
1938, on behalf of the appellants is rejected, 


D > Order accordingly. 


RANGOON HIGH COURT 
Second Appeal No. 292 of 1937 
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MACENEY, J. 
Revp, BROTAER PATRIOK—APPELLANT 
VETSUS 
.LYAN HONG & Oo—Responpgat 

_ Recetver—Personal liability of—Receiver entering 
anto contract of ledse— Breach of such contract— 
Suit by lessee for damages~Whether Receiver or 
owner of estate, personally liable. 

_Receiver appointed by the Court is personally 
liable for the contracts entered into by himin the 
absence of an express or clearly implied term of the 
contract itself that the personal liability of the 
contracting Receiver is to be excluded. Where 
therefore, a Receiver of an estate has granted a 
lease and a lessee brings a suit for damages upon 
the breach ofthe contract of lease, the Receiver is 
personally liable. The lessee has no right of sait 
against the owner of the estate in respect of such 
breach. The Receiver cannot bind the estate by 
lease and no relationship of landlord and tenant is 
created between the owner of the estate and the 
lessee, lt may be that the Receiver will be able to 
establish his*right to indemnity against the estate 
and that through him the lessee will be able to 
resort to the estate to satisfy its dues, but these 
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matters cannot arise for decision in a suit by tha 
os for damages for breach of contract. [p. 823, 
a iak relied on. Mohari Bibi v. Shyama Bibi 
(1), explained and dissented from. 

N. A against the decree of the District 
Court, Insein, in ©. A. No. 18 cf 1937. 

Mr. E. C. V. Foucar, for the Appellant. 

Mr. Kyaw Din, for the Respondent. 

Judgment.—This appeal arises out of a 
suit brought by the plaintiffs- respondents 
Lyan Hong & Co. for the recovery of a 
sum of money as damages for breach of 
contract of a lease of a certain rice 
mili. This rice mill belonged to the 
estate of one U Po Kha, In Oivil Regular 
Suit No. 5 of 1935 in the District Uourt 
of Insein a decree was passed for the 
administration of this estate, aud one 
U Zeya was appointed Receiver. The 
decree is dated May 23, 1936. U Zeya 
was appointed Receiver to wind up the 
estate and partition it among the parties. 


“He was empowered to sell any part of the 


movable property of the deceased if he 
found it necessary to carry out the objects 
of the suit. He was also empowered to 
sell the immovable property with the prior 
sanction of the Court. In addition to these 
powers, it was declared that the Receiver 
should have power torent out any immov- 
able property of the estate for a period not 
exceeding six months if he found it 
necessary to do so to carry out the objects 
of this suit. Jn conformity with this power, 
U Zeya leased the mill to the plaintiff 
com pany on October 16,1936, but no document 
of lease was executed. One Ohit Po was 
the former lessee. U Zeya appears to 
have turned him out. The plaintiff com- 
pany went into possession on October 17, 
1936. On November 12, 1936; they were 
ousted by an order of the Headquarters 
Magistrate at Insein and one Ma Aman, 
said to be a{fsub lessee of Maung Unit Po, 
was put into poszession and remained in 
Possession until March 31, 1927. 

On November 2, 1956, the appellant, the 
Reverend brother Patrick, having become 
the sole owner of the estate, the Oourt 
discharged the Receivey and directed him 
to give possession of the property which 
was in his possession tothe Keverend 
Brother Patrick. On November 3, the 
Receiver was requested by letter to nand 


over the mill to the Reverend Brother 
Patrick. To this letter U Zeya replied 
on November 18, stating that he had 


leased the rice mill to Lyan Hong & Oo. 
for six months and that the mill was in 
their possession. On November 23, a reply 
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was made on behalf of the Reverend 
Brother Patrick indicating his surprise at 
receiving the information contained in the 
letter of November 18, and pointing out 
that there seemed to be some trouble at 
the mill as a result of U Zeya’s action as 
öne Ma Hman, as the sub lessee of Maung 
Chit Po, claimed to be in possession. Tne 
Plaintiff company joined U Zeya, the 
Reverend Brother Paurick and one Maung E 
as defendants in their claim for damages. 
We are not now concerned with the case 
of Maung E. The Sub-Divisional Court 
granted the plaintiff company a decree 
` against all the defendants for Rs. 3,240 10-0. 
All the parties appealed against this 
decree to the District Gourt. The learned 
District Judge dismissed the appeals of 
the defendants, moditied the decree of the 
Sub-Divisional Court by granting a decree 
for Rs. 4,405-4-9 and directed that the 
decree be against the Reverend Patrick 
and Maung E in their capacity as represen: 
tatives of the estates of U Po Kha and 
against U Zeya in his personal capacity. 
The Reverend Brother Patrick has appealed 
against the decree of the District Court in 
dismissing his appeal. : 

The point taken is that the Receiver 
U Zeya is personally liable for the 
contract entered into by him, and the 
other party cannot sue the estate or the 
‘owners of the estate for damages for breach 
of contract but can have recourse only 
against the Receiver. Oonsequently no 
decree should be passed against the 
Reverend Brother Patrick. The Keceiver 
can claim to be .indemnitied from the estate 
if it is found that his action in leasing 
the property was correct. The learned 
District Judge has considered this point 
in his judgment and he held on the 
authority of Mohari Bibi v. Shyama Bibi (1) 
that although the Receiver was personally 
liable, a creditor also could have recourse 
also against the estate, the principle to 
be applied being that the estate cannot 
enjoy the benetit of the Receivers acts 
without being held responsible for the 
. obligations arising out of them. In 
Mahanth Singh v. U Aye (2), it was pointed 
out that: 

“As regards the liability of the contracting parties, 


there is noimally no difference between a contract 
to which A 18 a party in his capacity as ‘a trustee’ 
and one to which A is a party in his personal 
capacity.” In either case the opposite contracting 
ma eh with A and with no one else; and 
im Absence of an express or clearly impli ti 
ra) so Q 93%; 10 WN 799. Ue eet sae 
(2) 14 6; 166 Ind. Oas. 247; A IR 193 
$14; 9 R Rang. 243. : a TReni, 
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of the contract itself that the personal liability of 
the @ontracting trustee is to be excluded, no limita- 
tion upon A's personal liability arises by virtue 
only of his being in fact, and by his being described 
as a trustee. In either case the trustee is the 
contracting person.. ..1f a creditor obtains a decree 
against a trustee or an executor with whom he 
has contracted and such trustee or executor has 
a right of indemnity against the estate, that right 
of indemnity becomes one of the assets of the 
trustee or executor accessible to the creditor, whether 
by subrogation or otherwise. But the personal 
liability of the trustee or the executor must first 
be recognized and only then can any right of 
indemnity arise upon which the doctrine of subroga- 
tion can operate,” 

In this judgment a number of English 
authorities are cited, but as the learned 
Judge observes in this matter the law 
applicable in this country does not differ, 
I have no doubt that the same principles 
are to be applied in the case of a con- 
tract with a Receiver. For this there is 
ample authority. [ would first refer to In 


_ re British Power Traction and Lighting 


Co. Lid; Halifax Joint Stock Banking 
Co, Lid. v. British Power Traction 
and Lighting Co. Ltd. (3) at p. 476* 
in waich reference is made tothe case in 
In re Johnson Shearman v, Robinson (4), 
at p. 5457 which is referred to by Braund, 
J. at p. 349 of the Rangoon Reports, In 
In re Johnson Stearman v. Robinson (4), 
Jessel, M. R. said: 

“If the right of the creditors is, as is stated by 
Turner, L, J. the right to put themselves so to speak in 
the place of a trustee who is entitled to an indemnity, 
of course, if the trustee is not entitled, except on 
terms to make good a loss to the trust estate, the 
creditors cannot havea better right. Reading ‘Receiver 
and manager’ in lieu of ‘trustees’ the passage is 
exactly in point,” f h 

The claim of the creditors was against the 
Receiver aud in this case (a debenture-holder’s 
action) they were allowed to claim against 
the estate only to the extent of the net 
amount of the Receiver’s indemnity, i. e. 
£500, which was less by £400 than the 
total liability incurred by the Receiver, 
because the Keceiver’s cash account was 
deficient by £400 which he was unable 
to pay, Swinfen Hady, J. said; 

“The right of the trade creditors was to sue 
Watkins (eceiver) to whom they gave credit. He 
would have had no auswer to their claim. But can 
they through him claim against the estate of which 
they are nut creditors ? The answer is thal they can 
only claim through him to the extent of his right 
of indemnity against the estate... The tradecreditors 
have no higher right than Watkins against the 

(3) U90) z Ch. 470; 79 L J Ch, 666; 103 LT 451; 
545 J 749, 

(4) degu) 15 Ch. D 648; 49 LJ Oh, 745; 43 L T 372 
29 W R 168. 

. 
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estate. If Watkins paid them the whole £900, he 
could only come against the estate for the difference 
between the £900 and the £400 in his hands,g e. 


2500." 

In Moss Steamship Co, Ltd. v. 
Whinney (5), it is clearly shown that where 
the contract is made by the Receiver and 
manager, he is personally liable, the Receiver 
and manager, looking for indemnity to the 
assets of the company of which he is Receiver 
and manager Earl Halsbury observed 
(at p. 261%): 

“Onca a Receiver and manager is appointed 
things are changed, and every man of business 
would know, or ought to know, that only person 
with whom he could safely contract would be the 
manager appointed by the Court." 

In Dinshaw v. Amrit Lal & Co. (6), the 
decision in Parsons v. Sovereign Bank of 
Canada (7) is quoted in which this case is 
referred to and it is observed by Lord 
Haldane, L. O.; 

“It is no doubt true that prima facie any new 
contracts they (i. e. the Receivers and managers) 
made would ordinarily be made by them personally in 


reliance on their right of indemnity out of the assets ` 


as happened in the recent case before the House of 
Lords in Moss Steamship Co. Ltd. v. Whinney (5), 
where a new contract made by the Receiver was 
held, as a matter of construction, to have been 
entered into by him personally.” 

The Patna High Court applied the prin- 
ciple in the case before it. Again, in 
Ramnarayan Satyapal v. Carey (8), refer- 
ence was made to English cases and it was 
pointed out that, 

“Receivers appointed by the Oourt, are not agents 
to contract, either of the Oourt appointing them 
or of anybody else, but they are principals. They 
are personally liable for contracts entered into by 
them, unless the express terms of the contract exclude 
any personal liability.” 

If it be true that the Receiver in the present 
case is personally liable on the lease contract 
entered into by the plaintiff company, and 
if the plaintiff company can only enforce 
its claim against the estate through the 
Receiver on its being able to establish 
that the Receiver is entitled to indemnity 
in respect thereof from the estate, then it is 
obvious thatthe Reverend Brother Patrick, 
as the owner of the estate, is not a proper 
party to this suit. 

I have examined the case in Mohari Bibi 
v. Shyama Bibi (1), on which the learned 
District Judge relies but I am bound to 

(5) (1912) A U 254; 8LL JK B 674; 105 L T 305: 


ree Oas. 247; 12 Asp. M 025; 55 SJ 631,27 T 

(6) 10 Pat. 379; 133 Ind. Oas. 459; AIR 1931 
Pat. 298; 13 P L T 142; Ind. Rul, (1981) Pat. 379. 

(7) (1913) A O 160; 821L3JP080:107L T 572; 29 
T LR 38: 20 Mans 94; 50 So. L R 633. 

(8) 580 174; 134 Ind. Cas. 1266; A I R 1931 Cal. 491; 
Ind. Rul. (1932) Cal. 50. . 
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say with the greatest respect that I do 
not understand the reasoning employed 
in this judgment. This was a suit for the 
recovery of a sum of money due to the 
plainti@’s firm on account of their dealings 
with the Receiver of the estate of one 
Pokhiram, for the administration of which 
Shyama Bibi had obtained letters of 
administration, the Receiver being discharge 
ed. It was contended that the plaintiff's 
proper remedy was against the Receiver 
alone, but the learned Judge dismissed this 
contention saying that the creditor is entitled 
to proceed against the representative of the 
estate forrecovery of debts incurred by the 
Receiver during the management of the 
estate by him, The learned Judge thought 
that the right to maintain such a suit against 
the representative of the estate was founded 
on the just and equitable principle that as 
the acts of a Receiver, acting within his 
authority, were the acts of the Court, the 
estate could not be permitted to enjoy the 
‘benefit of those acts without being held 
responsible for the obligations arising out 
of them. The observations of Rigby, L. J. 
in Burtv. Bull (9), are quoted as justifying 
this conclusion. No doubt it is true that 
Receiver is entitled to be indemnified by 
the estate, but this proposition does not 
justify the conclusion that the creditor is 
entitled in a suit to recover his dues to 
proceed against the representatives of an 
estate instead of the Receiver, or conjointly 
with the Receiver, and with the greatest 
respect [ cannot see that the quotation 
from the judgment of Rigby, L. J. justifies 
such an inference. The quotation is: 

“The Court could never have intended by its 
action to bring about such a state of things as 
that a business might be carried on perhaps for 


years, and then, owing to failure of the assets, all 
the creditors should go without payment." 


In point of fact, this observation has 
been taken right out of its proper context 
and, when considered with its context, 
appears to be a meaning quite opposite 
to that which the learned Judge who 
decided Mohari Bibi v Shyama Bibi (1), 
has put upon it. Rigby, L. J. says: 

“The intention is that the Receiver and manager 
so appointed should appear to the world as the person 
carrying on the business inethe usual way, making 


himself personally liable on all contracts, except ' 


in cases where there might be a special stipulation 
to the contrary, and looking for indemnity to tha 
assets or the persons for whose benefit ultimately 
the business was carried on. It would be impossible 
for a tradesman in the ordinary course of business 
to ascertain for whose benefit the business was carried 
on, or what funds might be available; and I do 


(9) (1895) 1 Q B 276: 861 L J Q B 232; 14 R65; 2 
Manson 94; 71 L T 810; 43 W R 180, 
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not think that the Court can be supposed to have 
intended by their action to place people in sucha 
predicament. I donot say that it would be the duty 
of a Receiver and manager to incur liabilities of 
an exceptionally heavy nature, but Ithink he must 
be understood to take on himself the ordinary 
liabilities that would fall on a person carrying on 
such a business as that to which his appointment 
relates. I do not say that, if the fund to which he 
was looking for indemnity failed, he might not come 
to the Court and ask to be relieved from respon- 
sibility; but I do not think he can get rid of 
responsibility on a contract merely by stating in 
the contract that he is a Receiver. As goon as it 
appears that he has no principal, and is a Receiver 
appointed by the Court, itis implied, I think, when 
hé enters into a contract, that it isa real contract, 
by which he binds himself personally, and he must 
look for indemnity from the liability so incurred 
tothe assets..... I think that the notion upon which 
the Court has always proceeded, in exercising its 
jurisdiction to appoint a manager of a business, ie 
not that he is to be in the position of an agent, 
although there is no principal, but that he is to 
be in a position similar to that of persons who 
in a fiduciary capacity carry on a business, in 
the course of which contracts have to be entered into, 
@.g., executore or trustees, who, by the terms of the 
instrutment appointing them, are directed to carry 
on a business for the benefit of others. 
has always been that such persons are prima facie 
themselves personally liable, and they cannot get 
tid of liability on the contracts made by them merely 
by describing themselves in the contract asexecutors 
or trustees...... 2 

and then comes the sentence which has been: 
quoted in the Calcutta decision. In the 


Calcutta case Sale, J., avers tbat 

“a right to maintain such a suit, (i. e by creditorg 
of the Receiver against the representative ot an 
estate), is, in my opinion, founded on the just 
and equitable principle that as the acts of a 
Receiver so long as they fall within his authority 
are the acte of the Court, the estate cannot be 
permitted to enjoy the benefits of these acts with- 
out being held responsible for the obligations 
arising out of them.” 


But, with the greatest respect, I do not 
think ihat it is correct to hold, even if 
the acts of a Receiver are in this sense 
the acts of the Court that the creditors 
of the Receiver, have any direct claim 
against the estate. The learned District 
Judge referred toa passage in Kerr's 
‘The Law and Practice as to Receivers’ 
Edn. 10, p. 142, but omitted to specify 
what was the particular passage on which 
he relied. On referring to the text-book in 
question, the only passage I can find, 
which, possibly might have been the one 
the learned District Judge had in mind, is 


“this: 


‘“Phe acts of a Receiver are for the benefit of all 
parties according to their titles... Conversely, if 
a loss arises from the action of a Receiver the estate 
must bear it as between the parties to the action.” 


`. Reference is then made to two cases 
of which the one which I have before 
me is In re London United Breweries, Ltd 5 


PATRICK V. LYAN HONG & co. (RANG) 


The rale . 
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Smith v. The Company (10). This was a 
debenture-holder'’s action, so that presumably 
the words ‘action’ where itis used for the 


second time in the | quotation must have 


referred to such an «ction. In that par- 
ticular case the Receiver and manager 
who had been appointed became bankrupt. 
There were assets in the hands of the 
Court and the Court had to decide how 
these assets were to be dealt with. ‘The 
trustee in bankruptcy of the Receiver put in 
a claim as well as the deb2nture-holders, It 
seems that the Receiver had become entitled 
to certain payments out of the assets of 
the company but as he had become bankrupt 
the Court thought fit tomake the payments 
direct to the creditors who could prove 
that the debts in which they were interested 
had been properly incurred by the 
Receiver in the course of his duties, the 
reason being that ‘this is what would 
happen ultimately.’ Neville, J. observes: 

“Tt seems to me that in directing an inquiry 
with a view to payment to the creditors of the 
Receiver, after the discharge of the costs of realization, 
I shall be putting those creditors in precisely the 
same position that they would have been in, had 
the Keceiver paid them and then come for his 
indemnity against the estate.” 


The decision deals with a very special 
case and does not lay down any principle 
on which the plaintiff respondent in this 
cass can relv in impleading the Reverend 


Brother Patrick, the present owner of 
the estate. Even there, it is shown that 


the claim of the creditors is through the 
Receiver. Whilst conceding that the 
principle of Jaw herein set out is correctly 
laid down, the learned Counsel for the 
respondent contends that the case of a 
lease is different from that of a contract, that 
the Receiver by leasing the property binds 
the estate and that the lease created au 
interest fn the estate. I do not think 
that this is sound proposition. It does 
not appear to me to be correct to say 
that a Receiver can bind the estate by 
a lease. In George David Evans v. Williams 
Mathias and John Lewis (11), 1 find the 
following observation by Lord Camp- 
bell, ©. J.: 


“The Counsel for the respondents laid down the 
proposition that an attornment toa Receiver appoint- 
ed by the Court of Chancery enures to the benefit 
of the person who shall ultimately be found to 
have in him the legal estate. The Court of Chancery 
certainly does not assume to itself any title or 
power of conveying, directing its decrees only in 


(10) (1907) 2 Oh. 511; 76 L J Ob. 612; 97 LT 541; 


14 Manson 250. 

aD (1857) 7 El 4 Bl 590;26 L J Q B 309; 3 
Jur. (x a) 793; 29 L T (o s) 209; 110 R R 742; 119 E R 
1364, : 
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personam, and requiring the parties ın whom the legal 
or equitable interest may be to convey forthe benefit 
of those found to be beneficially interested. But no 
authority was adduced to show that an attornment 
toa Receiver appointed by the Court of Chancery 
hypothetically creates a fenancy under another 
Person " 5 

In that case it may be said that Evans 
was a tenant who had attorned to the 
Receiver. Ultimately the estate passed to 
the defendant Mathias. It was observed: 

“We must, therefore, hold that Evans never became 
tenant to Lewis (who assigned to Mathias) either by 
the attornment or by the subsequent payment of 
rent to the Receiver; and that the relation 
of landlord and tenant, upon which the avowry is 
framed, was not constituted by the subsequent 
assignment of the term of Mathias,” 

It would seem therefore that no 
relationship of landlord and tenant has 
been created between the plaintiff company 
and the Reverend Brother Patrick. In 
Kerr on Receivers at p. 238 it is observed: 

“If a Receiver himself grants a lease without 
sanction, the lease will be binding as between him 
and the person who takes the lease by estoppel. 
As between the lessee, however, and the owner of 


the legal estate, the lease has, in the absence of. 


` special circumstances, no binding force, even though 
it may have been made, with the sanction of the 
Judge. The powers of the Receiver are limited 
to receiving proposals and making arrangements as 
to the leasing of the property over which he has 
been appointed Receiver. He has no power by a 
lesse made in his own name to transfer the legal 
estate in the property, nor can such a power be 
given to him by the Judge. Leases should be 
granted in the name of the estate owner.” 


In the present case the Receiver appoint- 
ed by the Court can have such power as 
can in law be conferred on sach Receivers. 
Order XL, r. 1, Oivil Procedure Oode, sets 
out the powers which mav be conferred 
upon a Receiver: none of them include 
the power to bind the estate by a lease. 
T am of opinion, therefore, that the plaintiff- 
respondent's proper remedy is against the 
Receiver, U Zeya,and that they have no right 
of sait against the owner of the estate, the 
Reverend Brother Patrick,in respect of a 
breach of contract of the lease. [t may be that 
U Zeya will be able to establish his 
right to indemnity against the estate and 
that through him the plaintiff company 
will ba able to resort to the estate to 
satisfy its dues, but these are matters 
which cannot arise for decision in such a 
suit as the present one. This appeal is 
allowed and the plaintiffs’ suit against the 
appellant, the Reverend Brother Patrick, is 
dismissed with costs in all Courts. 

S, Appeal ullowed, 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Reference No. 72 of 1934 
February 8, 1937 
RUPOHAND BILARAM AND 
Menta, JJ. 
COMMISSIONER or INCOME-TAX, . 
BOMBA Y—Appiicant 
versus 
ABDUL HUSSEIN MOOSAJI— 
OPPONENT ` 

Income Tax Act (XI of 1922), ss. 10, 22 (2)— 
Assessee doing money-lending business and owning 
immovable property, advancing Rs. 30,000 on mortgage 
of property—Assessce subsequently purchasing sams 
property and dealing with it aa owner—Assessee 
selling off property after some years for Rs. 24,500 
and showing it for first time in subsequent year's 
account as item of money-lending business and 
claiming credit for loss— Purchase, if could be treat- 
ed as part of his money-lending business. 

The assessee was a money-lender and also owned 
immovable property. He had advanced a sum of 
Rs 30,000 on the mortgage of certain property. 
Subsequently he purchased that property in satis- 
faction of the loan and the loan transaction thus 
finally ended. From the date of his purchase, the 
assessee became the ostensible owner of the proper- 
ty. It stood in hisname in the Government and 
Municipal records and he dealt with it as owner. In 
the returns of income submitted by bim under s. 22 (2) 
of the Income-tax Act for purposes of assessment of 
income-tax, he showed this property along with his 
other property as his own. Three anda half years 
after his purchase, he sold this property for 
Rs. 24,500 and then for the first time in the sub- 
sequent year's account he treated it to be an item 
of his money-lending business, and claimed credit 
for Rs. 5,618 asthe loss sustained by him on this 


deal : j 


Held, that the Income-tax Officer could draw an 
inference that the assessee had purchased the prop- 
erty outright and having treated it as his own 
property in the same way as his other immovable 
properties, it was not open to him to treat the 
purchase as a part of his money-lending business 
transaction and claim credit for the loss he sus- 
tained by the re-sale of the property three and a 
half years after its purchase. 


Mr. Partabrai D. Punwani, 
Applicant. 

Mr. Suganlal Hassanand, for the Opponent. 

Rupchand Bilaram, J.—The question 
referred to us under s. 66, cl. (2, Income 
Tax Act, is this: $ 

“Whether in the circumstances of this case, the 
Income-tax Officer was correct in not allowing any 
deduction from the income liable to tax on account 
of the loss of Rs. 5,648 on the sale of a property 
belonging to the assesses,” o 


Now, there is no dispute about the- 
facts on which this question is based. 
The assessee is a money-lender and 
also owns immovable property. On July 29, 
1920, he had advanced a sum of Rs, 30,000 
to Messrs. P. Allahna & Bfos, on the 
mortgage of their property in Somerset 
Street, In May 1929, he purchased that 


for the 
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property in satisfaction of the loan and 
the loan transaction thus finally ended. 
From the date of his purchase, the assessee 
became the ostensible owner of the pro- 
perty. It stcod in his name in the Govern- 
ment and Municipal records and he dealt 
with it as owner. In the returns of income 
submitted by him under s. 22 (2) of the 
Act for purpcses of assessment of income tax 
fcr the years 1931-32 and cnwarde, he 
showed this property along with his other 
property as his own and returned the 
rent of his properties including this 
property in Sch. A at the back of tle 
returns and was taxed accordingly, Three 
and a half years after his purchase, he 
sold this property for Rs. 24,500 and then 
for the first time in the subsequent year's 
account he treated it to be an item of 
his money-lending business, and claimed 
credit for Rs. 5,648 asthe loss sustained 
by him on this deal. 

: On these facts the Inccme-tax Officer drew 


the inference that the assessee had purchased - 


the property outright and having treated 
it as bis own property in the same way as 
his other immovable properties, it was not 
open to him to treat the purchase asa part 
of his money-lending business transaction 
and claim credit for the loss he sustained 
by the re-sale of the property three and 
a half years after its purchase. There 
was oothing before the Income-tax Officer 
to convince him that in 1929 when the 
assesses purchased the property its value 
was less than Re. 30,000 or that he intended 
to treat the purchase as not an out and 
out purchase of property which was to be 
treated as his own property but as an 
item in his money-lending business on 
which he intended to claim the loss in the 
event of the property realizing less than 
the mortgage amount. If it was the 
intention of the assessee to treat the trans- 
action as not an out and out sale to him but 
only to treat it as an item of the money- 
lending business he should have said so in 
the returns whith he filed immediately after 
his purchase. We are not prepared to hold 
that the inference drawn by the Income- 
tax Authorities is not a proper inference 
to draw upon the f&cts of this case or ig 
“one with which we can interfere. We 
accordingly answer the question referred 
‘to us in the affirmative. 

D. Answered in affirmative. 


BADLI MBAH Y. CORPORATION or CALCUTTA (CAL) 
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CALCUTTA HIGH COURT 
Oriminal Revision No. 375 of 1938 
. July 27, 1938 
DERBYSHIRE, O. Ja AND BARTLEY, J. 

Shaikh BADLI MEAH—Accusep— 
PRTITIONER 


Versus- 

CORPORATION or CALCUTTA — 
ComPLaINANT—Oppositg Party 
Calcutta Municipal Act (ITI of 1923), s. 363— 
Alteration—Re-construction—Demolition cannot be 
ordered merely because there has been re-construc- 

tion, unless case clearly falls under s. 363, 

It is essential that the provisions of tha Munici- 
pal Act, should be enforced in. the interest of pub- 
lic health. At the same time it is necessary that 
they should be enforced according to law. Altera- 
tions in a building suggest change of its character 
or position. The mere fact that there has been a 
re-construction does not give the Magistrate a right 
to order demolition unless there has been erection 
of a new building or alteration of or addition to 
the existing building and the case clearly falls under 
s. 363, Calcutta Municipal Act, because the word 
‘re-construction’ may mean any one of a number of 
things. 

Mr. Nirmal Chandra Chakravarty, for the 
Petitioner. 

Messrs. Gopendra Krishna Banerjee and 
Balaram Bose, for the Opposite Party. 

Derbyshire, ©. J.—In this case the 
petitioner, Sheikh Badli Meah. obtained a 
rule against the Corporation of Oalcutta to 
show cause why an order under s. 363, 
Oaleutta Muncipal Act, directing the demo- 
lition of a hut by the Corporation at the 
expense of the petitioner, should not be set 
aside. The relevant facts are these: The 
petitioner became the owner of a hut 
situate on some land inside the Munici- 
pality of Calcutta in 1929 and has been 
the owner ever since. In May 1933 the 
Building Inspector of the Calcutta Corpo- 
ration observed that work was being done 
to that hut. He saw that work was being 
done on May 2 He gave notice for it to 
cease On May 7, it had stopped, but on 
August 4, 1933, he found that the work had 
been completed, The nature of the hut in 
question is not stated and must be gather- - 
ed from a passage in the Municipal Magis- 
trate’s judgment stated hereafter. These 
proceedings were taken by the Calcutta 
Corporation on the complaint of the Dis- 
trict Surveyor on November 4, 1936, and 
the petitioner was summoned to show 
cause why an order should not be made 
under s. 363, Municipal Act of 1923 direct- 
ing that the work of all erection or re- 
erection of the building done at premises 
No. 4 Wellesley 2nd Lane or so much of 
the game as has been unlawfully: executed 
should be demolished or-altered by the 
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Corporation of Calcutta at his expense on 
the ground that there had been re-construc- 
tion of a one-storeyed hut without sanctién. 
The Municipal Magistrate states in con- 
nection with the erection of the hut that 
the evidence shows that 

“new sal posts were fixed, new bamboo rafters 
were placed on the roof frame and new bamboo 
walls were provided on all sides. To provide the 
new roof frame on new sal posts, the old roof 
frame must have been removed altogether. This 
work clearly constitutes an act’of re-construction,” 
and on that basis he has made the order 
for demolition. Under s. 363 he may,- in a 
case of this kind, meke such an order if 
there is erection of any new building or 
there has been an alteration of or addition 
to any building contrary to the provisions 
of the Act. “New building” is defined by 
B. 3, sub-s. 46 of the Act. It states: 

“The expression ‘new building’ means and in- 
cludes: 

(a) any building erected from the ground up- 
wards after the commencement of this Act: 

(b) any building which, having collapsed or 
being demolished or burnt down for more than 
one half of its cubical extent, is erected wholly 
or partially after the commencement of this Act, 
whether the dimensions of the re-erected building 
are the same as those of the original building or 
not; 

(a any hut which is converted into a masonry 
bailing after the commencement of this Act; 
and - 

(d). any building not originally constructed for 
human habitation which is converted into a place 
for human habitation after the commencement of 
this Act; 

Explanation.—Sub-cl. (ò) applies whether more 
than half the cubical extent bas collapsed or been 
demolighed or burnt down at the same time or at 
different times.” 


The learned Magistrate has not found in 
this case whether there has been erection 
ofa new building within the meaning of 
the Act or not. His mind does not appear to 
have been directed to the evidence which 
is necessary to establish that fact and it is 
impossible for us to say on the evidence 
whether there has been erection of a new 
building or not. Alterations in a building 
suggest change of its character or position. 
The learned Magistrate does not seem to 
have directed his mind to that question 
either. Nor does the learned Magistrate 
seem to have directed his mind to the ques- 
tion whether there was an addition to the 
building. The evidence does not show that 
there was. What the learned Magistrate 
has done is to order demolition of the build- 
ing on the ground that there has been a 
re-construction of it. The word ‘re construc- 
tion’ may mean any one of a number of 
“ things. But dhe fact that there has beensea 
* reconstruction does-not give the Magistrate 


a right to order demolition in a case of 
this kind, unless there has been erection of 
anew building or alteration of or addition 
to the existing building. The learned 
Magistrate has not found, as I have said, 
any erection of a new building or any 
alteration of an old building or any addi- 
tion to a building. Oonsequently, in my 
opinion, the order of the learned Magis- 
trate cannot be sustained. It is essential 
that the provisions of the Municipal Act 
should be enforced in the interest of public 
health. At the same time it is necessary 
that they should be enforced according to 
law. The result is thatthe Rule is made 
absolute. 

Bartley, J.—I agree. 

s. Rule made absolute. 





MADRAS HIGH COURT 
Full Bench 
Original Petition No. 88 of 1937 
October 26, 1938 
Leaos, O. J. MADHAVAN NAIR AND 
VARADAOHABTAR, JJ. 
E. M. MUTHAPPA CHETTIAR— 
PETITIONER 
VETSUS 
Tng COMMISSIONER or INCOME- 
TAX, MADRAS— RESPONDENT 

Income Tax Act (XI of 1922), s. 34—Notice under 
—Income-tar Oficer can rely on facts which come to 
his knowledge after one year from the end of assess- 
ment year. | 

Where the Income-tax Officer has issued a notice 
under s. 31 of the Income Tax Act, he can for the pur- 
pose of asseasing income, which escaped assessment, 
rely on facts which come to his knowledge after one 
year from the end of the yearof assessment. There 
is nothing in the section which indicates that the 
inquiry is to be limited in time. To say that the 
Inecome-tax Officer shall be limited to facts discovered 
within a year of the year of assessment is to say 
something which s, 34 does not siy. Rajendranath 
Mukerjee v.Commissioner of Income-tax, Bengal (1), 
relied on. f 

Messrs. K, Rajan Ayyar and R. 
Sundararajan, for the Petitioner. 

Mr. Patanjali Sastri, for the Respon- 
dent. 

Leach, C.J.—On November 13, 1932, 
E. M. Viswanatham Chettiar was assessed 
to income-tax on an incothe of Rs. 8,277, in 
respect of tre Tamil year ended April 12, 
1932. The assesses was the managing 
member of an undivided Hindu family, 
The family carried on a money-lending 
business at Puduvayal in British.{ndia, in 
the Federated Mulay States, and in Burma. 
The year of assessment closed. on April 12 
1933, and on December 13,1933, the Income- 


ad 


Ka. 
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tax Officer having reason to believe that 
income earned during the accounting 
period had escaped assessment issued a 
notice under s. 34 of the Indian Income 
Tax Act. On October 6. 1934, the assessee 
filed a statement to the effect that no 
income had escaped assessment. On 
February 25, 1935, the Incomestax Officer 
issued a notice to the assessee under s. 23 
(2) to produce the evidence on which he 
proposed to rely. On July 18, 1936, the 
Incomesrtax Officer gave the assessee notice 
that on the 24th of that month he would 
commence an inquiry into the question 
of what income had escaped assessment 
and directed him to appear kefore 
him with all account books and 
pass books. The inquiry in fact 
actually commenced on July 23, and con- 
tinued on the 28th and the 29th when it 
was completed. On July 30, 1936, the 
Income-tax Officer re-assessed the assessee 
on an income of Rs. 55,000 which included 


the Rs. 8,277 already assessed. a 


The reasons for the delay which too 
Place after the issue of notice under s. 34 
on December 13,.1933, are apparent from 
the facts cet out in the statement made by 
the Commissioner of Income-tax in making 
the reference now before us. Inquiries 
had to be made in Burma and there was 
lengthy correspondence with the income-tax 
officials in that country. It is clear that 
income which should have been assessed 
in the year of assessment did escape 
assessment. The assessee, however, con- 
tended before the Commissioner of Income- 
tax that the Income-tax Officer had no right 
in making the further assessment to take 
into consideration information which he 
had received after the expiration of one 
year from the end of the year of assessment. 
The Commissioner was asked to state a 
case on this point, but as he refused 
the aesessee applied to this Court and the 
Commissioner was directed to refer the 
following qtestion : — 

“Where the Income-tax Officer has iesued a 
notice under s. 34, can he, for the purpose of assess- 
ing income, which escaped assessment rely on facts 


which come to his knowledge after one year from 
the end of the year of assessment.” 

As in our view the assessee wishes us to 
read into a. 34, something which is not there 
I will set it out in full: 

“If for any reason, income, profits or gains charge- 
able to income-tax has escaped assessment in any 
year or has been assessed at too low a rate, the 
Income-té&x Officer may, at any time within one year 
or the end of that year, serveon the person liable 
to pay taxon such income, profitsor gains, or in 
the case of a company, on the principal officer 
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thereof, 2 notice containing all or any of the 
requirements which may be included in a notice 
under sub-s, (2) of s. 22 and may proceed to assess or 
re-asgess such income, profits, or gains and the 
provisions ofthis Act ghall, so far asmay be, apply 
accordingly as if the notice were a notice issued under 
that sub-section: 

Provided that the tax shall be charged at the rate 
at which it would have been charged had the 
income, profits or gaingnot escaped assessment or 
full assessment, asthe case may be.” 

Tt will be seen that all that the section 
saysis that if for any reason income 
chargeable to incemetax has escaped 
assessment in any year or has been 
assessed at too low a rate, the Income-tax 
Officer may within the time specified serve 
on the assessee the contemplated notice, 
and after having done s0, proc3ed to assess 
or reassess such income. There is nothing 
in the section which indicates that the 
inquiry is to be limited in time. 

The decision of the Privy Council in the 
case of Rajendranath Mukerjee v.Commis- 
sioner of Income-tax, Bengal (1) has bear- 
ing on the question now before us. The 
assessees in that case were partners in a 
firm. After the year of assessment had 
expired but before the final assessment 
was made, the Income-tax Officer discovered 
profits which had not been returned, and at 
a period considerably later than the end 
of the financial year made an assessment 
based on what he had discovered after its 
close. The appellants submitted that ona 
true construction of the Act an assessment 
must be completed within the year of 
assessment and if it was not, the only 
remedy open to the Income-tax Authorities 
was that provided bys. 34. Their Lordships 
held that there was no limitation to the 
time in which the final assessment could be 
made and that as proceedings for the 
assessment of the assessees 'income 
for a financial year were pending 
and no fina] assessment had been made 
there was no question of income having 
escaped assessment within the meaning of 
s. 34 so as to make the service of a notice 
within one year of the end of the year 
as therein required a condition of assess- 
ment. 

In the present case the notice required 
by s. 34 was given within the period 
allowed and it was the duty of the Income- 
tax Officer to ascertain what income had 
in fact escaped assessment. The assess- 
ment was re-opened so far as such income 
was concerned. To say that the Income tax 

(1) E1 O 285; 147 Ind. Oas. 663- 391, W 266: 6R PO 
68; AT R 1934 P 0 30;11O0 WN 236; 66M LJ 121; 


(4934) M W N 175; 36 Bom. L R 267,380 W N 319; 59 
O L J 334 (P O). : b 
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Officer shall be limited to facts discovered 
within a year of the year of assessment is 
tolsay something which the section dees 
nct say, and if acted upon, would defeat 
the object of the section. We have no 
hesitation in answering the reference in 
the affirmative, 

The reference having been decided 
against the assessee, he will pay the costs, 
Rs. 250. 


N.-D. Reference answered. 





NAGPUR HIGH COURT 
First Oivil Appeal No. 112 of 1933 
September 18, 1936 
Stonz, O. J. AND Nryoat, J. 
GANPAT RAO AND OTHERS—PLAINTIFRS— 
APPBLLANTS 
VvETSUS 
ISHWAR SINGH anv ancraer—-DaranpnaNts 
Nos, 2 AND 3 —RESPONDENTS 

Hindu Law—Alienation —Alienation by manager 
during adult's minority — Ratification by adults— 
There must be communication of their election to 
alienee — Necessity — Mortgage and sale — Part of 
mortgage money for necessity — Mortgage, how far 
binding — Duty of lenders — Must show not merely 
necessary purpose but necessity for loan. 

No man, contract apart, is bound finally to a choice 
whether to affirm or disaffirm or an expression of opinion 
as to the binding nature of a contract unless (1) he 
has thereby in some way brought his decision to the 
knowledge of the other side, or (2, his subsequent 
actions show an approbation of the contract the bind- 
ing nature of which upon himis in question. So, 
when an alienation is made by the managing mem- 
ber of the family, during the minority of the adult 
members who want to ratify the alienation, there 
must be communication by the ratifiers before the 
act becomes irrevocable. Rangasamt Goundan v. 
Nachiappa Goundan (1), Searf v. Jardine (4) and 
Codling v. John Mowlem and Co., Ltd. (5), relied 
on. Lp. 828, col. 2.] 

A mortgage and a sale transaction stand on a 
different footing, A sale is either wholly good or 
bad ; a mortgage can be good in parts,or capable of 
being supported as to part and if, it should appear 
that part of the consideration ig for necessity, that 
part would be binding. [p 829, col. 2.] 

Tomake an alienation by the manager valid, the 
loan must be for legal necessity, not that the money 
is wanted, or is stated to be wanted, and enquiries 
confirm that want, fora necessary purpose. The 
difference is important, The manager may have, to 
the knowldge of the lender large available recources, 
he may have actual cash at hand. He cannot, in such 
cases, still bind the estate if he borrows ostensibly 
to pay land revenue. The purpose is necessity, but 
there is no necessity for the loan, where, there are 
apparently large recources, a large income, an un- 
encumbered estate. The lender must show not merely 
a necessary purpose, but a necessity for the loan. 
If, after reasonable enquiries, be, as a reasonable man, 
is satisfied of that necessity, that is sufficient; he is 
not concerned with a misapplication of the money 
lent, but it must.be the necessity for the loan that he 

e fust satisfy himself about. [ibid.] 
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F, O. A. from the decree of the Court of 
the Additional District Judge, Wardha, 
dated April 29, 1933, in Civil Suit No. 1 of 
1930. 

Messrs, M. R. Bobde and B. L Gupta, for 
the Appellants. 

Messrs. T. L. Sheode, W. R Puranik and 
W. B. Pendharkar. for the Respondents. 

Judgment. — This appeal is by the 
plaintiffs whose suit, on a mortgage bond 
has been dismissed against the defendants 
Nos. 2 and 3, members of the joint Hindu 
family whose managing member executed 
the bond, and who were minors at the time 
of the transaction. The relationship bete 
ween the managing member and the minors 
was that of stepbrothers. It is accordingly 
sought to make the minors liable on one 
of two grounds: (a) legal necessity or the 
benefit of the estate ; (b) affirmation when 
adults 

It will be convenient to examine the 
second ground first. 


`. Different terms bave been used to express 


the legal consequence of the acknowledg- 
ments alleged to have been made. It has 
been said that the minors, when they came 
of age, either affirmed, or ratified, or elected 
to be bound by the transaction. The matter 
does not turn on the expression used, but 
on the legal consequences of the facts 
which are as follows : 

The pleadings allege pressure, a 
threatened suit, an admission of liability, 
a request for time and a giving of time. 
This alleges in effect a new contract based 
on consideration—the giving of time. That 
new contract has not been pressed before 
us, and the argument did not proceed on 
any such basis. What was urged was that 
Ex 1 D-1 and Ex. 1 D-2 amount to an 
affirmation, ratification, or election. 

Exhibit 1 D lisa document to which the 
three brothers Himmatsingh, Ishwarsingh 
and Lalsingh were parties. Of them Himmat- 
singh was the managing member executant 
of the suit bond. The other two were 
minors at the date of the borid, majors at 
the date of Ex. 1D-1. This document 
recites that the estate is encumbered, that 
itis wholly mortgaged to Dewaji (the first 
of the mortgagees under the suit mortgage 
bond which was in favour of six morte 
gagees). It proceeds : 

“We are indebted to him and Ghatate and ‘others. 
It is necessary for us to re-pay their debts. We 
should re-pay the debts now ...... | but it is}not 
possible to re-pay the debts entirely.” . 


They then state what is to be done to 
improve the management of the estate sọ 
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as to make it possible to get clear of debt, 
the scheme being to appoint a manager 
who is to be free from the interference of 
any of the brothers and who is to pay none 
of them more than sufficient for bare needs 
andto accumulate the income after allow- 
ing for the necessary outgoings. 

Exhibit Ex. 1 D-2 is a letter written by 
Ishwarsingh to Himmatsingh which contains 
the following relevant sentences: ‘We owe 
moneys to Dewaji Sonar and others. We 
all admit the said debts.” 

Tt is said that as a consequence of these 
two documents, though uncommunicated 
to the plaintiffs and though not acted upon 
by the plaintiffs Ishwarsingh and Lalsingh 
cannot now be heard to say that they are 
not bound (that is, estoppel applies) or 
must be treated as having adopted, ratified, 
or elected to be bound by the transaction. 

In support of this proposition Katiar's 
Law of Agency (pp. 287 and 288) was 
referred to. The learned author is there 
considering the outstanding features of 
ratification of an agent's acts by a principal. 
On the other hand in Rangasami Goundan v. 
Nachiappa Goundan (1), the Judicial Com- 
mittee considered the term to use when a 
reversioner affirms or disaffirms an alien: 
ation by a widow. Lord Dunedin there 
observes : 

“If, therefore, a reversioner, after he became in 
titulo to reduce the estate to possession and knew 
of the alienation, did something which showed that 
he treated the alienation as good he would lose his 
right of complaint, This may fbe spoken of, though 
searcely accurately, as, ratification. In some cases 


it Bas Peon expressed ag anelection to hold the deed 
good, 

In a case of a widow's alienation which 
raised the discussion whether as against a 
teversioner it was voidahle or void. Lord 
Davey in Bijoy Gopal Mukerji v Krishna 
Mahishi Debi (2), expressed the opinion 
of the Judicial Committe as follows : 

“Her alienation is, not therefore, absolutely void, 
but it is prima facie voidable at the election of the 
reversionary heir. He may think fit to affirm it, or 
he may at his ‘pleasure treat it as a nullity without 
the intervention of any Oourt, and he shows his 
election todo the latter by commencing an action to 
recover possession of the property.” 

Whether the plaintiffs’ case be founded 
on ratification or affirmation, or election, 
however, in our opinion there must bea 
communication before the act becomes 


(1) 42 M 523 at p 538; 50 Ind Oas. 498: A I R1918 
P0196; 461A 72; 36MLJ 493; 17 A L 3536; 290 
L J 539; 21 Bom. LR 640; 23 O W N 777; (1919) M W 
N 262; 26 MeL T 5; 10 L W105; 1U P L R(P 0) 66 
¢ . 

(2) 34 O 329 at p 333; 34 I A 87; 17 ML J 154; 9 
Bom. L R 602; 11 O W N 424; 50 L J 334; OM LT 
133; 4 A L J 329 (P 0). 
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irrevocable. If ratifcation be the term 
used, then s. 197 of the Contract Act 
appřies. It was urged by Counsel that there 
is nothing in Rajagopalacharyulu v. Secre- 
tary of State (3) to show that there need 
be communication to make ratification not 
merely effective but final; yet in that case at 
p. 1008* there are the following sentences: 

“Mr. Seshagiri Ayyar for the appellants contends 
that no communication of the ratification is necessary, 
and that any expression (written or oral) ofa resolve 
to ratify a contract is absolutely irrevocable even 
though uncommunicated and though the ratifier may 
change his mind amoment later. ‘This is a startling 
proposition and one in support of which no authority 
has been cited.” 


In our opinion, as appears from s. 196 
of the Contract Act, ratification, strictly 
speaking, is a part of the law of agency. 
The present facts will only bind if they 
amount to something which operates as an 
election or which constitutes a final and 
unalterable decision to treat the contract 
as binding which will preclude the party 


- go acting from changing his mind and 


which will, in truth, amount to an estoppel. 

No man contract apart, is bound finally 
to a choice whether to affirm or disaffirm 
or an expression of opinion as to the bind- 
ing nature of a contract unless (1) ha has 
thereby in some way brought his decision 
to the knewledge of the other side, or (2) 
his subsequent actions show an approbation 
of the contract the binding nature of which 
upon him is in question; as for example, 
if he sells the subject-matter which only 
belongs to him on the basis that he has 
affirmed. . 

Lord Blackburn in Searf v. Jardine (4)— 
cited witb approval by Atkin, J. (as he then 
was) in Codlingv John Mowlem and Co., 
Ltd., (5) dealing with election, expresses the 
matter as follows : 

“The principle, I take it, ranning through all the 
cases as to what is an election is this, that where 
a party in his own mind has thought that he would 
choose one of two remedies, even though he has 
written itdown on a memorandum or has indicated 
it in some other way, that alone will not bind him ; 
but so soon as he has not only determined to follow 
one of his remedies but has communicated it to the 
other side in such a way as to lead the opposite party 
to believe that he has made that choice, he has com- 
pleted his election and can go no further; and whe- 
ther he intended it or not, if he has done an unequi- 
vocal act—I mean an act which would be justifiable 
if he had elected one way and would not be justifi- 
able if he had elected the other way—the fact of his 


(3) 38 M 997; 22 Ind. Cas. 107; A IR 1914 Mad, 174; 
14 M LT 454; (1913) M W N 937. 

(4) (1882) 7 A O 315;51 LJ Q B 612; 47 L T 258; 30 
W R893 


(5) (1911)2 K B61 at p68,83L J K B445; (1914) 
WO&IRep.l. . e 


*Page of 38 M.—[Hd.] 
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having done that unequivocal act to the knowledge 
of the persons concerned is an election.” 


Here neither |) nor (2) is present. ft is 
quite possible for a mas knowing that the 
manager of his family has incurred debts 
to take steps to conserve the family income 
with a view to the paying off of those debts 
without his approbating the contract. He 
may, for example, be the kind of men who 
whether bound in law or not considers such 
a debt a moral obligation which he wishes 
10 discharge, or he may, taking notice of 
the fact of past debts, be desirous of pre- 
venting the incurring of future debts. 

We are accordingly of the opinion that 
the defendants Nos.2 and 3 are not 
bound as a consequence of Exs, | D-l 
and D-2, Nor do we think these 
operate to shift the burden of proof. 

That leaves outstanding the question 
whether this mortgage transaction was for 
legal necessity or the benefit of the estate. 


As was pointed out by the learned trial. 


Judge, this is not the case of a mort- 
gage by a father to pay otf antecedent 
debts so as to fall within the. second 
proposition laid down in Brij Narain v. 
Mangal Prasad (6). It is a case of a loan by 
a brother, or rather step-brother. 

The learned Judge, in a careful judg- 
ment that hasthe great merit of consider- 
ing both fact and law and restricting his 
observations to matters that are important 
aod relevant, has fully appreciated this 
vitai distinction and has also considered 
not merely whether there was necessity 
but aiso whether the transaction could be 
Bupported on the ground that it was 
prudent. He stresses, and rightly, the 
broad features here present—a young Mau 
coming into a very considerable estate witha 
lavge income within afew years, becoming 
involved with money-lenders for expenses 
such as land revenue and seeds which 
obviously should be payable out of in- 
come. No adequate enquiry by the 
lender, a greater and greater indebtedness 
as debt piles on debt with the culmination 
that though the estate brought in, accord- 
ing to the lender, Rs. 3.,000 (of which 
Ks. 19,000 only went im cultivation 
expenses) and alrnougn, according to the 
lender, tue lands were worth two lakns, 
the whole was morigaged after a tew 
years of this young man’s management to 
secure the suit debt of Ks, 33,000 a debt lent 

(6) 46 A 95; 77 Ind, Cas. 689; A IR 1924 P O 50; 51 
LA 129;21 A L J 934; 46M L J 23; 9 PLT1;2¢ 0 
W N 253; (1924) M W N 68; 19 L W 72; 2 Pat LR 41; 
OOK ALR 82;33ML J 457; 26 Bom. Lik 500; 11 
Oud 107; 10 WN 48(P ). 
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ata rate of interst of 1 pèr deat, per month 
with compound interest at Re. 1-4-0 per 
cent, per month, with annual rests, on de- 
faulted insialments, though the security, if 
his share alone was bound, was twice the 
amount advanced and, if the minor's shares 
were bound, six times the actual amount 
advanced. 

He observes : 

“It has been shown ihat part of the mortgage 
debt has been spent in paying off arrears of land 
revenue. No doubt a loan incurred for payment of 
aland revenue is to be called debt incurred for 
necessity but in the present case a loanon that * 
account is nothing but an insignificant part of the 
whole. Such anamount could have been raised on 
the personal responsibility of Himmatsingh", 

This has been the most criticized part 
of the judgment. It was rightly urged 
that a mortgage and a sale transaction 
stand on a different footing. A sale is 
either wholly good or bad; a mortgage can 
be good in parts, or capable of being 
supported as to part and if, it should 


‘appear that part of the consideration is 


for necessity, that part would be binding. 
It was accordinly said that if the 
payment of land revenue amounts to 
necessity, this mortgage is binding to that 
extent. 

We are of the opinion, however, that 
what hasto be shown is that the loan is 
for legal necessity, not that the money 
is wanted, or is stated to be wanted, and 
enquiries contirm that want, for a necese 
sary purpose. Tne difference is important. 
The manager may have, to the knowledge 
of ‘the lender large available resources, he 
may have actual cash at hand. Oan he 
still bind the estate if he borrows ostensibly 
to pay land revenue? Olearly not. Tne 
purpose is necessity, but there is no 
necessity for the loan, where, as here, there 
are apparently large resourees, a large in- 
come, and an unencumbered estate (to 
begin with). The lender must show not 
merely a necessary purpose, but a necessity 
for the loan. If, after reasonable enquiries, 
he, as a reasonable man, is satistied of 
that necessity, that is sufficient; he ig. 
not concerned with a misapplication of 
the money lent, but it must be the necessity 
for the loan tbat he must satisfy himself . 
about—were it otherwise, minors whose 
Power to claim partition is limited would 
be at the mercy of spendthrifts who spent 
the family income on themselves and 
borrowed money for necessary family 
expenses. 


When, however, one comes to consider 
the case in detail, all difficulty disappears, 
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Here we have a case of a father dying 
leaving a young son aged 16 and two other 
sons by another wife, the one aged 2 
and the other posthumous. The deceased 
left a money-lending business worth 
Rs. 64,000, 1,100 khundies of grain, 16 or 
17 villages and no debts. ‘Three years 
later Rs. 500 is being borrowed (Ex. P-32) 
in cash for a purpose not stated. Five 
years later 31-6-16 tolas of gold are being 
pledged for some hundreds of rupees— 
Rs. 700 is said to have been borrowed 
later to pay this off. By 1916 (eight 
years after the father’s death) money is 
being borrowed to pay trifling matters 
(for such an estate) as Rs. 4619-0 for 
land revenue and Rs. 177 7-6 for purchase 
of grain; as the learned trial Judge finds, 
no proper enquiry was made by the 
lender, though the circumstances would 
certainly raise in any mind a curiosity 
as to why such expenses could not be 


paid out of revenue, future if not past, 


Instead, this lender stated he was asto- 
fees appears to have left it at 
that. 

The suit bond for Rs. 33,000 is stated 
to be entered into in order to pay three 
debts, Rs. 20,000 to Bhikamchand Laxmi- 
chand Rs.10,000 to the Co-operative Bank, 
Wardha, Rs. 3,000 to Ramchandra Narayan 
Sonar. The first item was due under 
Ex. P-2 which was a mortgage for 
_Rs. 10,000 at a high rate of interest 
(Re. 1 2-0 wasin default Rs. 2 per month 
compound, with annual rests). This was 
stated to be borrowed for Rs. 1,463°11-0 
land revenue, Rs. 2,239-5-0 to pay off a 
mortgage bond due to Co-operative Bank, 
Rs. 6,297. 

Obviously the cash item cannot be 
supported, The Rs. 2,239-5 0 is said to be 
(in the mortgage bond Ex. P-50; “for 
payment of land revenue and improvement 
of fields.” Actually the money was paid 
in cash and there is nothing to show that 
it was wanted for land revenue, or that 
enquiry was made, It obviously fails. 
That leaves for later consideration the re« 
maining item of Rs. 1,463-11-0. 

The second itea? Rs. 10,000 due to the 
Co-operative Bank is the consequence of 
borrowing from that Bank in 1921 
Rs. 8,767 which, in turn, is alleged to have 
been required for (1) weeding, and (2) pay- 
ing Sambp. Sambu had sold properiy to the 
family in 1914 for Rs. 4,500 received as to 
Rs. 500 in cash and Rs. 4,000 by a mort- 
gage bond. That bond was payable on July 
12, 1915, and would have been time-barred 
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in 1919. The 1921 loan was not therefore 
required to pay this, and there is nothing 
else shown to support it; nor is it shown 
how the money was in fact applied or how 
much was required for “weeding”. 

As for the Rs. 3,000 item, it is apparent 
from the evidence of P. W. N. No. 3 that 
there was no necessity and no enquiries. 

It remains to consider the Ks. 1,463-11-0. 
It will be remembered that the Rs. 2,239-5-0 
loan, part of the Rs. 10,000 loan, was in 
turn stated to be borrowed for land revenue. 
The lender: was called as a witness. This 
is his account of how that purpose of the 
loan came to be stated : 

“Twas told by Himmatsingh that money was requir- 
edi to pay land revenue and so it was so mentioned.” 

Later he said : 

“I believed in what Himmatsingh said about his 
needs and made the payments. I made no further 
enquiry on the point.” 

‘That representation having proved so 
successful on that occasion, this spendthrift 
seems to have repeated it on the occasion 
of the Rs. 10,000 loan. No enquiry seems to 
have been made and we are not satisfied 
that there was in fact any necessity to 
borrow for this purpose. 


The appeal accordingly fails and is 
dismissed with costs. 
D. Appeal dismissed. | 


———$——» 


LAHORE HIGH COURT 
Execution First Appeal No, 1 of 1937 

April 28, 1937 

Jal Lat, J. 
RATTAN CHAND AND ANOTHER—OBJECTORS 

—APPELLANTS 

versus 
Firm KISHAN OHAND-ISHAR DAS 
AND ANOTHER — RESPONDENTS 
Transfer of Property Act {IV of 1882), 6. 58— 
Sale of judgment-debtor's property in execution— 
Objection by purty that he is owner by virtue of 
transfer to him—Decree-holaer, if can contest claim 
on ground that transfer was Jraudulent—Separate 
Suit, tf necessary—Rule under s$. 53, as to form of 
suit, if applies to such defence—Defence by creditor, 
if can be described in representative capacity— 
Mere fact that debts are due from trunsferor, if 
Sufficient to establish fraudulent tntention—Prior 
and subsequent conduct of transferor, retevency of. 

Where ın execution of a decree an objection to 
the sale of the judgment-debtor's property is made 
by a party under s. 47, Oivıl Proceuure Gode, on 
the ground that he is the owner of the property by 
virtue of a transfer in hisfavour by the judgment- 
debtor, the decree-holder is entitled to contest the 
Claim on the ground that the property was trans- 
ferred fraudulently. No separate suit for declara- 
tiow that the property is fraudulent need be filed. 
Lhe rule contained ins. a3, Transfer of Property 
Act, as tothe form in which the suit is to be 
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brought does not apply toa defence raised bya cre- 
ditor, Moreover, the defence of the creditor in this 
case can be described to be madein a representa- 
tive character because it is bpen to any creditor to 
apply for a rateable share inthe sale proceeds of 
the house if it is sold. Ramaswamt Chettiar v. 
Mallapa Reddiar (1), relied on. 

The mere fact that debts are duefrom the donor 
is not alone sufficient to establish a fraudulent in- 
tention ; on the other hand, it must be proved that 
at the time of the gift the motive for the transac- 
tion was to defeat or delay the creditors. There 
can, however, ordinarily be no direct evidence of 
the existence of a fraudulent intention. This can 
be inferred from circumstances proved in the 
case, 

The subsequent and the prior conduct as well as 
the contemporaneous conduct of the transferor are 
all relevant and must be considered in order to 
decide what his motive was in transferring the 
property. 

Held, that considering all the circumstances of 
the case, the relationship of the parties, the fact 
that atthe time when property was transferred to 
her eons the transferor did owe money to the credi- 
tors and subsequently had to transfer her goods at 
a great loss to the .other creditors and there were 


still creditors who had not been satisfied, the in- AN 


ference was irresistible that her motive in transfer- 
ring the house in favour ofher sons was to screen 
jt from her creditors, 


Ex. F. A. from an order of the Sub- 
Judge, First Class, Amritsar, dated Decem- 
ber 7, 1936. 

Messrs. Mehr Chand Mahajan 
Shambhu Lal Puri, icr the Appellants. 

Messrs, Jagan Nath Aggarwal and Dev 
Raj Sawhney, for the Respondents. 

Judgment.—In execution of a money 
decree obtained by the respondent firm 
‘Kishen Onand Ishar Das of Benares against 
Musammat Kahan Devi, the decree-holder, 
attempted to sell a house situated in Amrit- 
sar. An objection was taken to the sale of 
this house by the appellants. Rattan 
Ohand and Girdhari Lal, sons of Musammat 
Kahan Devi, on the ground that they were 
the owners of the house by virtue of a gift 
made in their favour by Musammat Kahan 
Devi on November 15, 1933. The objection 
was under s. 47, Civil Procedure Code 
because the objectors were originally parties 
to the suit in which the decree had been 
granted but had been absolved from liability, 
It appears that Wishva Nath, husband vt 
Musammat Kahan Devi, and father of the 
objectors, carried on business. The business 
in connection with which the liability was 
incurred in favour of the respondent by 
Musammat Kahan Devi was, however, 
started by her after her husband’s business 
failed. Prior to the date of the gift, the 
dealings between the parties were on an 
extensive seale as it appears that duringahe 
two years preceding the gift, goods worth 
about Rs, 40,000 were purchased by Musam- 


and 
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mat Kahan Devi and Rs. 28,000 odd were 
paid back by her to the respondents, 
Consequently on the date of the gift about 
Ks. 11,000 was still owing to the respon- 
dents by Musammat Kahan Devi. Sub- 
sequently also, the business and the 
dealings continued and it appears that in 
the beginning of the year 1935 about 
Rs. 14,000 still remained due to the 
respondents from Musammat Kahan Devi. 
There had been transactionson both sides 
during the interval but the balance had 
always been on the side of the respon- 
dents. 

The learned Subordinate Judge has dis- 
allowed the objection holding that the gift 
was a fraudulent transaction; in other words 
that the intention of Musammat Kahan 
Devi in making the gift of the house in the 
year 1933 was to defeat or delay the pay- 
ment of debts due from her to her creditors. 
In this connection, the learned Judge has 
made a reference toa peculiar coincidence, 
that this house originally belonged to 
Wishva Nath, husband of Musammat Kahan 
Devi, and when he found himself to be 
involved in financial difficulties, he made 
a gift of the house to Musammat Kahan 
Devi. It is suggested on behalf of the 
respondents that when Musammat Kahan 
Devi found herself similarly involved, she 
transferred the house by way of gift to her 
own sons. It is common ground that the 
mere fact that debts are due from the 
donor is not alone sufficient to establish a 
fraudulent intention; on the other hand, it 
must be proved that at the time of the 
gift the motive for the transaction was to 
defeat or delay the creditors. There can, 
however, ordinarily be no direct evidence 
of the existence of a fraudulent intention. 
This can be inferred from circumstances 
proved in the case. 

Now, the respondents claim that they 
have proved the following circumstunces: 
(1) the previous history of the property 
which | have already mentioned; this, 
however, in my opinion has no direct bear- 
ing on the question in issue; (2) that in 
the transactions between the parties the 
balance was always in favour of the res- 
pondents; in other words that Musammat 
Kahan Devi was incurring liabilities for 
larger amounts than she could pay; (3) that 
she had other creditors who have not all 


“been satisfied even up to this time and that 


on the institution of the suit out of which 
these proceedings have arisen when an 
attempt was made to prevant her from 
transferring the goods in the shop to 
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others it transpired that no goods remained 
in the premises, Subsequently in her 
statement Musammat Kahan Devi stated that 
she had handed over the shop goods to 
other creditors than the respondents in 
satisfaction of their debts and in most cases 
the consideration was far below the market 
value of the goods, She stated that she 
did so on account of the fear of the 
respondents. This, however, was in 1935 
prior to the institution of the suit and it 
is contended by Mr. Mehr Chand, for the 
appellants, that the conduct of Musammat 
Kahan Devi more thana year after the date 
of the gift is immaterial and irrelevant in 
determining her intention at the end of 
1933. I have already stated that what 
Ihave to seein this case is the intention 
on the date of the gift, but, in my opinion, 
the subsequent and the prior conduct as 
well as the contemporaneous conduct of 
Musammat ‘Kahan Devi are all relevant and 
must be considered in order to decide wha}- 
her motive was in transferring the house to 
_ her sons by way of gift. She addsin her 

statement that she handed over the goods 
to other creditors for fear of the respon- 
dents. This is a statement which I have 
not been able to follow. 

Another circumstance relied on by Mr. 
Jagan Nath is that Musammat Kahan Devi 
has not produced her books to show the 
condition of her finances in November 1933. 
In the witness-box she stated that her 
books had been eaten up by white ants. Mr. 
Mehr Chand says that this has nothing 
to do with the objectors, her sons. But 
there is aspecial ground for considering 
this statement of Musammat Kahan Devi as 
an important factor in this case because itis 
proved that Rattan Ohand, objector, used 
to Carry on her business and says that he 
does not know anything about the books. 
Therefore neither Rattan Chand has been 
able to produce the books nor Musammat 
Kahan Devi, and the latter has given a 
curious explanation for the disappearance 
of her books. The matter, therefore, is at 
least suspicious. 

Then Musammat Kahan Devi was asked 
about ihe nature of her transactions and 
about the condition of her finances about 
the time when the gift was made aud her 
answers were unsatisfactory. I do not 
think much stress can be laid on the fact 
that, aiter the gift on September 28, 1934, 
Musammat Kahan Devi served a notice 
signed by herself on one of the tenants in 
the house in dispute demanding possession 
of the house. The matteris not of much 
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importance, though it is not irrelevant, 
because as Mr. Mehr Chand has pointed 
ouf, the tenant was holding the property 
uoder a lease grafted to him by Musammat 
Kahan Deviin the year 1931. The notice 
was not issued by a lawyer and does not 
appear to have been written by a person 
whose knowledge of English could be said 
to be good. Under the circumstances, the 
giving of the notice is not very material. 
But considering all the circumstances of 
the case, the relationship of the parties, the 
fact that Musammat Kahan Devi did owe 
money to the respondents and subsequently 
had to transfer her goods ata great loss to 
the other creditors and there are still creditors 
who have not been satisfied, the inference 
is irresistible that her motive in transfer- 
ring the house in favour of her sons was 
to screen it from her creditors. 

I must, at this stage, deal witha legal 
point urged by the learned Counsel for the 
appellants. He referred to s. 53, Transfer 
of Property Act, and contended that the 
section, as now amended, expressly pro- 
vides that a suit to set aside an alienation 
brought by a creditor on the ground that 
the alienation was made with a view 
to defeat or defraud the creditors 
must be brought on behalf of all the 
creditors and in a representative capacity. 
Jt must, however, be observed that in the 
present case no suit has been brought 
by the creditor. On ths other hand an 
objection has been raised by Rattan Ohand 
and another, sons of Musammat Kahan 
Devi, and the creditor has defended his 
action in attaching the property to satisfy 
his decree. No authority has been cited 
that the rule contained in s. 53, ‘Transfer 
of Property Act, as to the form in which the 
suit is to be brought also applies to a 
defence raised by acreditor. The practical 
suggestion made by the learned Vounsel for 
the appellants was that what the executing 
Court should have done in this case is that 
on holding that a gift had been made it 
should have allowed the objection and 
should have directed the decree-holder to 
institute a suit to have the gift declared 
fraudulent. I see no justification for this 
suggestion because as I have already 
stated, tne proceedings before the executing 
Court were under s. 47, Civil Procedure | 
Code which makesit incumbent upon it 
to decide all questions mentioned in that 
section and this is one of such questions in 
the execution proceedings and not in a 


separate suit. Moreover, the defence of the® „` 


creditor in this case oan be described to be 
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made in a representative character because 
it is open to any creditor to apply fora 
Tateable share in the sale proceeds of*the 
house if it is sold. Ram&swami Chettiar v. 
Mallapa Reddiar (1) a judgment of a 
Full Bench of the Madras High Court, 
seems to support the view that in a case 
like this adecree-holder is entitled to con- 
test the claim of an objectcr on the ground 
that the disputed property was transferred 
‘fraudulently. The consequence is that in 
my opinion the conclusion of the Subordi- 
nate Judge is correct. I dismiss the appeal 


_ With costs, 


D. Appeal dismissed. 
(1) 43 M 760; 59Ind. Cas, 947; A IR 1920 Mad, 
748; 39 M L J 350 (F B). 
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Appeal from Appellate Decree No. 261 
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VARMA AND ROWLAND, JJ. 
RADHABALLABH PRASAD NARAIN 
SINGH—PLaIntirs—APPELLANT 
VeTSUS 
RAGHUNATSH LAL AND OTHERS— 
DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. I, r.10 
—Transposition of parties —Power of High Court 
to permit transposition in second appeal—Power is 
discretionary and depends on circumstances of each 
case—Purpose of transposition stated. 

A Court, including a High Court in second appeal, 
has power at any stage under O. I, r. 10, Vivil 
Procedure Oode, to permit a transposition of parties 
from the category of defendants to that of plaintiffs 
and from the category of respondents to that of 
appellants. The power is discretionary and its use 
will, of course, depend upon the circumstance of the 
particular case. The purpose of it, like that of 
the provision in O. VI, r. 17, for amendment of 
pleadings, is to enable the Court to be in a position 
to determine the real questions in controversy beo- 
tween the parties and to avoid allowing a mere 
fechnical objection successfully to defeat a just 
claim. Bhupendra Narayan Sinha v. Rajeshwar 
Prosad Bhakat l), Parshotim Thakur v. Lal Mohar 
Thakur (2) and Surajman Prasad Misra v. Sada- 
nand Misra (3), relied on. 

[In the circumstances of this case the High Court 
allowed to transpose the defendant second party 
from the category of respondents to that of appel- 
lants, and also from the category of defendants to 
that of co-plaintifis.) _ 20 

A. from the decision of the District Judge, 
13, 1937, 


Muzaffarpur, dated January 
Muasif, 


Teversing a decision of the 
Sitamarni, dated June 4, 1936. 
- Messrs. 5. M. Muluck, S. N. Roy, G. P. 
Singh aud K. P. Jarunar, tur ihe Appel- 
lant. 

Messrs. B? N. Mitter and P. N. Gour, for 
the Respondents. ` 
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Judgment.—This is an appeal by the 
plaintiff in arent suit. Heis the proprietor 
of a share in village Masahi. Four annas 
share in that village was given by him on 
lease to the defendants- first party on May 
6, 1929, on an annual rent of Rs. 275 t-0 for 
a period of five years, viz. 1337 to 1341 
Fasli. The kabuliyat was executed by 
defendant No. 1; but itis the plaintiff's case 
that both defendant No.1 and defendant 
No. 2, his brother, are joint and were 
jointly interested in the thica. On Mayll, 
1929, the plaintiff on taking a loan from 
defendant-second-party of Rs. 4,000 gave 
the same share to him in zarpeshgi together 
with certain ziraits which had been 
excluded from the thica lease in favour 
of defendants-first party. In lieu of 
interest the zarpeshgi deed authorized the 
defendant-second-party to receive the rent 
due trom time to time from the thicadar 
in respect of the thica lease and also to 


enjoy the usufruct of the zirait. No pay- 


ments were made on account of rent by 
the thicadar either to the plaintiff or 
to defendant-second-party. The latter 
demanded from the plaintiff redemption of 
his principal money as the arrangement 
for satisfaction of the interest on it had 
not been successful. The piaintif on 
May 10, 1935, paid off the zarpzshgi of 
defendant-second-party thereby redeeming 
the four annas share. On August 29, 1925, 
he instituted this suit impleading defend- 
ants first party the thicadar and defendant- 
second-jarty the zarpeshgidar, claiming 
thica rent for five years 1337 to 1341 Fasli. 
The defendant-sezond-party in substance 
supported the claim of the plaintiff, while 
denying any personal responsibility by 
himself to the plaintiff for the claim and 
asking for his costs. The defendants-first- 
party took several objections to the claim, 
‘They pleaded that the plaintiff was not the 
right person to sue for the money, as the 
redemption—the fact of which they queg- 
tioned—did not convey to him the arrear 
Tents accrued in the absence of a separate 
written assignment of those dues. Secondly, 
they resisted the claimon the ground of 
limitation. ‘Thirdly, they denied to have 
been permitted to enjoy possession of the 
property, the subject of the lease; and 
finally, it was alleged that defendant No. 1 
only had taken the thica and defendant 
No.2 had no concern with it and was not 
liable. .. 

The Munsif decided all the issues, 
except No. 2, in favour of the plaiatiff. 
As regards No, 2, he held that the threes 
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year period of limitation applied under 
Art. 2 of Sch. IM of the Bengal Tenancy 
Act, and, therefore, the plaintiif’s claim for 
1337 and 1338 was barred, and the 
remainderof the claim was alive. On the 
remaining points his findings were in favour 
of the plaintiff and he gave a proportionate 
decree. On appeal the District J udge 
reversed the finding of the Munsif on 
point No. 1, holding that the actionable 
claim for arrears of rent could only be 
transferred by an assignment in writing 
and not by mere redemption of the 
zarpeshgi. He did not decide the other 
issues. 

In second appeal, Mr. Mulliek for the 
plaintiff first contended that the plaintiff 
being the registered proprietor, the 
defendant could not resist him on the 
plea that he was not the person entitled 
torent. Unfortunately, it appears to have 
been in the Oourts below neither proved 
nor even pleaded that the plaintiff is the 


registered propnetor, and there is ng 


foundation for applying s. 60 of the Bengal 
Tenancy Act and s. 78 of the Land Registra- 
tion Act in this case. On the cther point, 
assuming the question of title to be open, 
Mr. Mullick could not contest the finding 
that the proper person tosue for the arrears 
of rent was the defendant-second- party. 
To meet this objection he informed us 
that the defendant-second-party (respon- 
dents Nos. 3 to 5 in this appeal) have 
presented a petition praying that they be 
transposed from the category of defendants 
to that of plaintiffs and from the category 
of respondents to that of appellants. The 
rest of the hearing centered round the 
question whether this application should be 
allowed. Mr. Mitter for the respondents 
opposed it on the ground that it would 
change the character of the suit, and 
that it would defeat salutary provisions of 
tne Limitation Act of which the defendants 
ought to get the benefit. 

A number of decisions were cited from 
Which it appears that undoubtedly the 
Oourt, including the High Court in second 
appeal, has power at any stage under 
O. 1, r. 10, Civil Procedure Uode, to permit 
such a transposition as is here applied 
for. The power is discretionary and its 
use will, of course, depend upon the 
circumstances of the ‘particular case. The 
purpose of it, like that of the provision in 
O. Vi, r..17 for amendment of pleadings 
isto enable the Court to bein a position 
to determine the real questions in con- 
troversy between the. parties and to avoid 
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_allowing a mere technical objection 


successfully to defeat a just claim. | 
fn Bhupendra Narayan Sinha v. 


` Rajeshwar Prasad Bhakat (1) where the 


defendants objected to the maintainability 
of a suit by the plaintif, on the ground 
that the property was not his alone but 
was the joint property of himself and 
certain defendants, and where the pro forma 
defendants had asked that a decree should 
be passed in favour of the appellants, their 
Lordships thought it unnecessary to 
determine the question of fact, observing 
that all the members of the family were 
parties to the suit and were at least jointly 
entitled to the whole, and that, if there was 
a technical objection to the Court passing 
a decree in favour of the plaintiff, 

“the Court clearly had power at any stage of the 
proceedings to remedy the defect under O. I,r. 10 
of the Oivil Procedure Uode, by adding the pro 
forma defendants as co-plaintifis with the appellant. 
Such a course should, in their Lordships’ opinion, 
always be adopted where it is necessary for a 
complete adjudication upon the questions involved 
in the suit and to avoid multiplicity of proceed- 
ings. 

"We may refer also to another case which 
came before their Lordships. In Parsotim 
Thakur v. Lal Mohar Thakur (2) the 
propriety of a transposition under O. I, r. 10 
was not directly before their Lordships 
but such a transposition had been made, 
The suit was a suit for redemption 
brought by plaintiffs, who were transferees 
of the equity of redemption from the 
mortgagors by two permanent leases. In 
the suit, as originally framed, the mortgagors 
were joined as coedefendants. The morte 
gagee-defendants resisted the suit denying 
the validity of the plaintiffs’ leases and 
consequently their right to redeem, 
Thereupon the mortgagor-defendants 
applied to be made co-plaintiffs, Their 
Lordships referred to this application as 
“an application which it was obvious must 
succeed.” 

Transposition was allowed in this Court 
even in a Civil Revision in Surajman 
Prasad Misra v. Sadanand Misra (3) Khaja 
Muhammad Noor, J. observing that to 
disallow transposition on the ground that 


(1) 590 80; 132 Ind. Cas, 610;A I R 1931P O 
162; 35 O W N 870; (1931) A LU 566; 34 LW; 
Ind. Rul. (1931) PO 194; 54 O L J 137; 33 Bom, 
L R 1273; 61 M L J 632; 58 I A 228 (P O), 

(2) 10 Pat. 654; 132 Ind. Oas. 721; A IR 1931 PO 
143; 33 Bom, L R 1015; (1931) A L J 513; 35 0 WN 
786; Ind. Rul. (1931) P O 209; 34 L W 76; 540 Ld 
1; 12 P L T 6y3; (1931) M W N 929; 61 M L J 489; 
58 I A 254 (P 0). ; 

) 11 Pat, 616; 140 lnd. Oas. 572; AI R 1932 Pat, ® 
346; Ind. Rul. (1933) Pat, 3. - ° 
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this would result in the claim becoming 
time-barred would be defeating the Very 
object which the Legislature had in view. 

In the circumstances of this case, we 
think that permission shculd be allowed 
to transpose the defendant-second-party 
from the category of respondents to that 
of appellants, and also from the category 
of defendants to that of co-plaintifis. 
The result cf this will be that the first 
objection taken by defendants-first-party, 
that the plaintiff wae not the right person 
to sue for the money, becomes groundless 
and unsustainable. The second objection, 
on the ground of limitation, was decided 
by the Munsif on the question of the 
statute applicable, and his decision in that 
respect is correct in point of law. The 
third objection, viz, denial by the 
defendants-first-party that they had enjoyed 
the property, was left open by the District 
Judge and a finding on this issue will be 
necessary. Thesame applies to the fourth 
objection, that defendant No. | only had 
taken the thica, that defendant No. 2 was 
separate from him and had no concern 
with the ihica, and was not liable. On 
this also findings of. the lower Appellate 
Court are necessary. We would in this case 
utilise O. XLI, r. 25 of the Civil Procedure 
Code and refer those two issues for 
decision to the Court of the District Judge 
who will decide them on the evidence 
already on record. 

The District Judge shall return kis 
findings to this Oourt within two months 
from the dateof receipt by him of the 
record. 

s. Order accordingly. 


LAHORE HIGH COURT 
Full Bench 
Criminal Original No. 8 of 1938 
November 23, 1938 
Young, C. J., BHIDE AND BLACKER, JJ. 
PARMANAND—PETITIONEB 


versus 
EMPEROR—Opposits Party 

Press (Emergency Powers) Act (XXIII of 1931), 8.4 
(b) —Meêre publication of news relating to riot by news- 
paper in temperate and inoffensive language, whe- 
ther comes within mischief of cl. (bh)—Interpretation 
of Statutes—Penal statutes—More than one inter- 
pretation—Interpretation should be in favour of 
subject. . 

What-is intended t>be penalized by cl. (h), 3. 4, 
« Press (Emergency Powers) Act, 19 language which 
if itself has a tendency to promote class-hatred and 
fhus reveals (prima facié) an intention to promote 
class-hatred. Olause (k), was never- intended to and 
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does not cover the mere publishing of news relating 
to a Hindu-Muslim riot by a newspaper in the ordie 
nary course of ite business when the authenticity 
or the good faith of the report is not challenged 
and when there is nothing elseto show any intention 
to promote class hatred thereby. 

Although the language of a statute is the first 
test for its interpretation, there are other equally 
important tests, when the language is not clear and 
unambiguous, and when more than one interpreta- 
tion is possible. In such circumstances, the inter- 
pretation which appears tobe most ‘in accord with 
reagon, convenience and justice’ is to be preferred, 
Another canon of interpretation is that a penal 
statute should be construed strictly and that in case 
of doubt the benefit should goto the subject. [p. 
838, col. 2.] À 

Mr. Prem Nath Bhardwaj, for the Peti- 
tioner. 

` Mr. M. Sleem, Advocate-General, for the 


Crown. - 


Bhide, J—This isan application under 
s. 23, Press (Emergency Powers) Act 
(Act XXIII of 1931) by one Parmanand, 
keeper of the Nami Press at Lahore, for the 
setting aside of the order of forfeiture of 
his security passed by the Governor of the 
Punjab. The order was passed on the basis 
of an article about the Hindu-Muslim riot 
at Hissar which was published on March 30, 
1938, in a daily paper called the Vir 
Bharat printed at the said Press and which 
in the opinion of the Governor, contains 
words which are of the nature described in 
cls. (d).and h) of s. 4 of the aforesaid Act. 
The article in the Vir Bharat to which 
objection has been taken consists really of 
a letter from the correspondent of the 
paper, written on the next day, after the 
riot and purporting to give a detailed 
account of the riot including its causes, the 
various incidents that took place and the 
steps taken by the authorities to restore 
order. h 

The learned Counsel for the applicant 
contended that an article of this descrip- 
tion which merely purports to give news 
about a riot and the correctness of the facts 
stated in which has not even been chal- 
lenged does not fall within the purview of 
el. (d) or cl. (h) of s. 4 of Act KALII of 1931. 
The learned Advocate-General on the other 
hand maintained that evene assuming that 
the account of the riot given in the article 
was correct, it offeaded against cl. (h) of 
s. 4, as it contains statements tending to 
promote feelings of hatred and enmity be- 
tween Hindus and Muslims, e. g. that a 
Muslim Police O:ficer had got & cow 
slauzhtered in a Village, where no cow 
slaugater had previously taken place and 
that this had led t> great tension between 
Hindus and Muslims, that the Muslims 
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were the aggressors in the riot, that they 
themselves set fire to the ‘chaubara of a 
Muslim and spread a false report that this 
was done by the Hindus, that some of the 
Muslims armed themselves with guns and 
shot 4 or 5 Hindus including Rai Bahadur 
Chhabildas, Honorary Magistrate, who was 
requesting both parties with folded hands 
not to ight and so forth, It was contended 


that statements of this description, whether ` 


true or false, were bound to have a tendency 
to promote feelings of enmity and hatred 
between Hindus and Muslims and conse- 
quently the article in question fell within 
the purview of cl. (h) of s. 4 of Act XXIII 
of 1931. 

I may mention here that although the 
order of forfeiture refers to cl. (d) as well 
as cl. (h) of s. 4, the former clause was 
_ not relied on before us. The only state- 
Ment in the article in question which may 
pernaps be construed as having a tendency 
to bring the Government into hatred and 
contempt is to the effect that there was a 
preponderance of Muslim Police Officers in 
the Hissar District which had led to harsh 
treatment of Hindus: and that the autho: 
rities had failed to redress this grievance 
in spite of repeated requests. This isolated 
statement might at the most be considered 
to be an attack upon the individual officers 
concerned, but it cannot, I think by any 
stretch of language, be construed as an 
attack upon the “Government established 
by law in British India’ within the mean- 
ing of cl. (d) of s, 4. I shall, therefore, confine 
myself to a discussion of cl. (kh) of s. 4 on 
which the learned Advocate-General laid 
stress and on the basis of which he main- 
tained that the mere publication of news of 
a Hindu- Muslim riot of the kind appearing 
in the article in question 16 suficient to 
render the keeper ot a Press liable to have 
his security and even the Press forfeited. I 
may mention here that the learned Advo- 
cate-Generul did not take up the position 
that there was any misrepresentauon of 
facts or anything else in the article to show 
that it was published with the intention to 
promote class*hatred. The question has 
therefore to be considered in tnis case on 
the assumption that the article contained a 
correct statement of facts and was merely 
published as news in the ordinary course. 

lhe learned Advocate-General was not 
able to cite any authority in support of the 
interpretation placed by him on the provi- 
sions of cl. (h) of s. 4. The point is impor: 
tant, for, if the interpretation be correct, it 
would lead to the startling result that any 
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newspaper that publishes an item of news 
such as the burning of a temple by Muslims 
or the desecration® of a mosque by Hindus, 
would run the risk of having its security 
forfeited. For, according to the Advocate- 
General, such news is bound to have a ten- 
dency to promote feelings of hatred and 
enmity between Hindus and Muslims. if 
this be the correct legal position, many 
newspapers are probably bringing them- 
selves daily within the clutches of this law 
by publishing news of Hindu-Muslim 
fracases which unfortunately are common In 
this country. Of course, if the interpreta- 
tion sought to be placed on the section by 
the Advocate-General is correct, we are 
bound to give effect to it, however, unrea- 
sonable or drastic the legislation may ap“ 
pear. But, in view of its far-reaching conse- 
quences and in the absence of any authority 
bearing on the point, the matter requires 
careful examination. ` 


Befcre dealing with the point of law, 
however, I may briefly refer to the conten- 
tion of tne learned Counsel for the appli- 
cant that ithas not been shown that the 
mere publication of news of a Hindu-Muslim 
riot has any tendency to promote feelings 
of hatred and enmity between the two com- 
munities. Itis true that no evidence has 
been led to prove that publication of news 
of this kind had in the past, actually led to 
riots, etc., from which such a tendency could 
be inferred. The question, therefore, is whe- 
ther the publication of such news should be 
presumed, asa matter of common experiences 
to have such a tendency. It may te argued 
that the public is accustomed to read such 
news that the publication of such news may 
at times momentarily exacerbate the teel- 
ings of some members of one community 
towards the other, butit does not necessarily 
produce any tengible effect on the state of 
ieeling as between the two communities and 
hence such publication should not be pre- 
sumed tofall within the purview of cl. (h) 
of s. 4 of Act KAlll of 1931. The argument 
is not, I think, altogether without force. 
But, 1 do not think it necessary to dilate on 
this aspectof the question as | have come 
to the conclusion that this application should 
succeed on the point of law raised, inde- 
pendently of the question of the propriety 
of the above presumption. I shall there- 
fore now prcceed to discuss the question of 
interpretation of cl. (h) of s. 4, on which the, 
decision of this case turns.” The first and 
foremost test for the interpretation of a 
statute is its wording: ‘The relevant portion 
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of s. 4, runs as follows.: . 

“4a.(L. Whenever it appears to the Local Gevern- 
ment that any printing press in respect of witich 
any security has been ordered $o be deposited under 
s. 3, is used forthe purpose of printing or publish- 
ing any newspaper, book or other document con- 
taining any words, signs or visible representations 

* 


(a) 
(b) oa which tend directly or indirectly 


(h) to promote feelings of enmity or hatred between 
different classes of His Majesty's subjects, 


the Local Government} may, by notice in writing 
tothe keeper of such printing press, stating or des- 
cribing the- words, signs or visible representations 
which in its opinion are of the nature described 
above, 

(i) where security has been deposited, declare such 
security, or any portion thereof, to beforfeited to His 
Majesty, or 

(it) where security has not been deposited, declare 
the press to be forfeited to His Majesty, and may also 
declare all copies of such newspaper, book or other 
document wherever found in British India, to be 
forfeited to His Majesty. í 

a 


Explanation 4.—Words pointing out, without 
malicious intention and withan honest view to their 
removal, matters which are producing or have a 
tendency to produce feelings of enmity or hatred 
between different classes of His Majesty’s subjects shall 
not be deemed to be words of the nature described 
in el. (4) of this sub-section,” 


It will appear from the above that what 
the section panalizes are ‘words, sigas or 
visible representations’ which tend, directly 
or indirectly, to promote feelings of enmity 
or hatred between different classes of His 
Majesty's subjects. I understand this to 
mean that the words, etc., must per se have 
the tendency in question. For example if a 
Muslim preaches that Hindus, being infidels, 
should be harassed or killed, or a Hindu 
preaches against Muslims in the same strain, 
the words themselves would certainly tend 
directly to promote feelings of enmity or 
hatred between Hindus and Muslims. 
Similarly, if a Muslim condemns the tenets 
ofthe Hindu religion or a Hindu denounces 
those of Islam in strong language, the words 
used may tend indirectly to produce the 
same effect. But can this be said of a mere 
statement to the effect that a Hindu temple 
has been burnt by Muslims or that a mosque 
has been desecrated by Hindus? I think not; 
because in a statement of this description it 
is not really the words themselves that are 
mischievous or have any tendency to pro- 
mote feelings of enmity or hatred ; but it is 
the incident that has occurred that is likely 
to be resented and may therefore be said to 
have such a tendency. It is noteworthy 
that the section does not say any ‘matter’ 


° which may’tend to promote feelings of 


hatred, etc, but ‘words, signs or visible 


representations — which may be the sub» 
stitutes of and have the same effect as 
words. The emphasis seems to be on the 
use of words, etc, of this description. Iam 
therefore of opinion that the publication of 
mere authentic news of a riot without any 
comments cannot be said to fall within tne 
purview of this section. I may, however, 
make it clear that I do not mean to say 
that the publication of mere news will not, 


. under any circumstances, render the keeper 


of a Press liable. If,-for example, a news- 
paper chooses to publish the report of a 
speech couched in violent language which 
incites Hindus against Muslims or vice 
versa, the report will, I think, fall within 
the mischief of the section. For, in sucha 
case the words themselves have the ten- 
dency to promote class h3tred. Similarly, 
if the news of a riot is accompanied by 
comments having a tendency to promote 
class-hatred the comments read with the 


‘news may serve to bring the case within 


the section. On the other hand. when a 
person is merely giving authentic news of a 
riot, the language used is practically deter- 
mined by the incidents to be described and 
is not dependent on the volition of the 
speaker or writer. In such a case, the words 
used do not express the thoughts or feelings 
of the speaker or writer and prima facie, 
there seems to be no reason why the publi- 
eation of such words should be penalized 
—unless, of course, the Legislature had 
intended to penalize even the publication of 
mere news in such cases. But there seems 


to be no good reason to believe (as I shall 


presently show) that this was the intention 
of the Legislature. The above interpreta- 
tion of cl. (h) appears to me to receive 
support from the wording of Expln. 4 
attached to the section. This Explanation 
is really in the nature of an exception. 
According to it, te ak | | 
“words pointing out without ‘malicious intention 
and with an honest view to their removal, matters 
which are producing or have a temdency to pro- 
mote feelings of enmity or hatred between different 
classes” 
shall not be deemed to be of the nature 
described in cl. (h) of 8.4. This suggests 
that cl. (h) is intended te cover only those 
cases where the words used owing to their 
tendency to ‘promote class-hatred would 
raise a presumption of an intention to pros 
mote class-hatred and would otherwise fall 
within the clause. It was apparently there- 
fore considered necessary to make Sn excep 
tion to. cover those czses where the matter 


is published, not with any malicious inten-- 


tion, but with an honest view to removal 
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of , matters promoting or having a tendency 
to‘promote class-hatred. When a newspaper 
publishes mere news in the course of its 
business, there is ordinarily no question of 
any honest or malicious intention. When it 
is desired to prevent the publication of 
mere news in the interest of public peace, 


this is usually done by instituting censore 


ship of news. If there was any intention to 
depart from this practice, the Legislature 
might have been expected to express it in 
clear language. It seems extremely unlikely 
that the Legislature could have intended 
to penalize the publication of mere news 
under cl. (hk), when by Expln. 4 even 
publication of words having a distinct ten- 
dency to promote class hatred would seem 
to be protected, provided the publication is 
made without any malicious intention and 
with a view to removal of matters promot- 
ing or tending to promote eclass-hatred. I 
am therefore of opinion that what is in- 


tended to be penalized by cl. (h) is language- 


which in itself has a tendency to promote 
class-hatred and thus reveals (prima facie) 
an intention to promote class hatred. 

The provisions of s. 26 of Act XXIII of 
1931 also support the above view. Accord- 
ing to thatsection, on the hearing of an 
application of this kind copies of the news- 
paper concerned, published after the com- 
mencement of the Act, can be given in 
evidence in aid of the proof of the nature 
or tendency of the words in question. As 
far as I can see, such evidence could only 
be relevant to prove the intention with 
which the words objected to were spoken or 
written. If the publication of mere words 
having a tendency to promote class hatred, 
apart from any question of intention of 
the speaker or writer, were intended to be 
sufficient for the purpose of s. 4, it is 
difficult to see why publication of other 
matter should have been made relevant evi- 
dence at all: cf. a. 15, Evidence Act. 
If the expression ‘words, etc.’ which tend 
directly or indirectly to promote feelings of 
enmity or hatred or enmity as used in 
cl. (h) of s. 4 is to be taken to include mere 
news of Hindu-Muslim riots, reports of 
judicial proceedings containing accounts of 
such riots also would appear to fall equally 
within the clause, For Expln. 4 has no 
application to such reports, and the section 
doer not contain any exception excluding 
such reports as, e.g. Explo. 4 to s. 499, 
Indian Penal Code. I do not, therefore, see 
where a line of distinction could be drawn, 
and on what grounds. 

Although the language of a statute is 
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the first test for its interpretation there 
are other equally important tests, when 
the language is not clear and unambiguous, 
and when more than one interpretation 
is possible as in this case. In such 
circumstances, the interpretation which 
appears to be most ‘in accord with reason, 
convenience and justice’ is to be preferred: 
ef: Maxwell on Interpretation of Statutes, 
Ch. 8. Another accepted canon of 
interpretation is that a penal statute should 
be construed strictly and that in case of 
doubt the benefit should go to the subject. 
Judged from the stand-point of both these 
canons, the interpretation which has been 
placed above on the language of cl. (h) 
of s. 4 of Act XXII of 1931 seems 
preferable. That Act affects the liberty of 
the subject as well as the liberty of the 
press, and it is only fair that unless the 
matter objected to is proved to be unques+ 
tionably within the purview of the section it 
should not be penalized. It is significant 
that although the Act was passed in 1931-32, 
not a single case of the present type has been 
brought to our notice where the security 
of the keeper of a Press was forfeited for 
the mere publication of news relating to 
a Hindu-Muslim riot, though such riots 
are of frequent occurrence and reports 
thereof are published in almost all news- 
papers, as everyone knows. 

In the end, I may draw attention to 
the language of s. £05, Indian Penal Code, 
which imposes a penulty (inter alia) on 
any person who makes, publishes or 
circulates any statement, rumour or report 
which is likely to incite any class or 
community to commit any offence against 
any other class or community, It is to 
be noted that ‘intention’ to incite is neces- 
sary for this section also and that it also 
includes an exception to the effect that any 
person who makes, publishes, or circulates 
the statement, rumour or report in question 
in good faith will not be liable to be 
punished under the section. 

But apart from these facts, the section 
shows that when the Legislature intended 
to penalize publication of reports, ete., it 
has expressed the intention in very different 
language. I feel no doubt therefore that 
if the Legislature had intended to penalize 
by cl. (h) of s. 4, publication of mere reports 
of Hindu-Muslim riots in newspapers, in the 
interest of public peace, it would have 
done so in clear and unequivocal terms 
and notin uncertain or ambiguous lan- 
guage, so as to make it a trap for the ° 
innocent or unwary. 
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After considering the question carefully 
in all its aspects, I am of opinion that cl, (h) 
of s. 4 of Act XXIII of 1931 was never 
intended to and does fot cover the mere 
publishing of news relating to a Hindu- 
Muslim riot by a newspaper in the ordinary 
course of its business as in this case, when 
the authenticity or the good faith of the report 
is not challenged and when there is nothing 
else to show any intention to promote 
class-hatred thereby. I would, therefore, 
accept this petition and set aside the order 
of forfeiture. 

Young, C. J.—I concur. 4 

Blacker, J.—I agree that the mere 
publication of news couchedin temperate 
and inoffensive language cannot come 
within the mischief of the section and as 
this was the only point raised by the 
learned Advocate-General, I would also 
accept the petition. 

D. Petition accepted, 
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Criminal Procedure Code (Act V of 1898), s. 258 
—Magistrate on date the charge is framed asking 
accused whether he wants to cross-examine prosecu- 
tion witnesses—His failure to record reasons for 
doing so, in writing, is irregularity and does not 
vitiate trial if accused is not prejudiced thereby. 

A Magistrate is entitled to putea question to 
the accused as to whether he wants to cross- 
examine prosecution witnesses either immediately 
alter the charge is framed or on the next date 
after the charge is framed: but if he puts the ques- 
tion on the date the charge is framed, he is to 
give his reasons in writing for doing so under 
8. 256, Oriminal Procedure Oode. His failure to give 
his reasons in writing, however, does not amount 
to anything more than an irregularity. At best it 
is a kind of omission in procedure contemplated by 
s. 537, Criminal Procedure Code, which can be 
cured. If, therefore, such failure does not prejudice 
he accused, it does not vitiate the trial. 

Cr. R. from an order of the Sessions 
Judge, Bhagalpur, dated June 28, 1933. 

Mr. M. Azizullah, for the Petitioner. 

Harries, C. J.—This is a petition for 
revision of an order of the Sessions Judge 
of Bhagalpur upholding a conviction of the 
petitioner by a Magistrate of the First 
Olass of an offence under s. 14 (a), 
Dangerous Drugs Act. The petitioner was 
convicted under that section and sentenced 
to two years' rigorous imprisonment. The 
facts of the case are straightforward and 
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simple. The Police had received certain 
information and consequently a number 
of Police Officers obtained the assistance 
of one Bhaglu Ram to approach the peti- 
tioner with a view to purchasing from him 
cocaine. Bhaglu Ram was given two 
marked rupees, and he and another person 
Baiju Ram went to the petitioner's house 
and purchased from him a phial of white 
powder for Rs. 2 which they handed over 
to the petitioner. The Police who were 
keeping watch came up, arrested the peti- 
tioner, and upon searching his person found 
the marked rupees. The contents of the 
phial were analyzed, and it was found that 
it contained cocaine. No argument has 
been addressed to us upon the findings of 
fact; but it has been strenuously urged 
that during the course of the proceedings 
before the trial Magistrate a grave illegality 
was committed which renders the conviction 
illegal. After a number of prosecution 


“ witnesses had been examined, the Magis- 


trate framed a charge and to that charge 
the present petitioner pleaded not guilty. 
He was then asked by the Magistrate 
whether he desired to cross-examine the 
witnesses, and his auswer was in the 
negative. He, however, stated that he would 
call defence witnesses, and the case was 
adjourned to another date. Upon that 
date the defence witnesses did not putin 
appearance and later the petitioner stated 
that he would call no evidence. At that 
hearing some other witnesses were also 
examined by the Court, and the petitioner 
stated with respect to these witnesses also 
that he did not desire to exercise his right 
of cross-examination. The procedure to ba 
followed by a Magistrate in relation to 
cross-examination is set out in s. 256, 
Criminal Procedure Code, which is in these 
terms: 

“Tf the accused refuses to plead, or does not plead 
or claims to be tried, he shall be required to state 
at the commencement of the next hearing of the 
case or, if the Magistrate for reasons to be recorded 
in writing so thinks fit, forthwith, whether he 
wishes to cross-examine any, and if so, which of 
the witnesses for the prosecution whose evidence has 
been taken. If he says he does so wish, the witnesses 
named by him shall be recalled and, after cross- 
examination and re-examinativn (if any), they shall 
be discharged....... 2 

In the present case the Magistrate, pur- 
porting to act under this section, asked the 
petitioner immediately after the charge was 
framed whether he desired to crogs-eexamine 
the witnesses. This the Magistrate was 
entitled to do in a proper case; but it is 
to be observed that if it is done immediate- 
ly after the charge is framed, the Magis- 
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-trate must record his reasons for asking 
the accused forthwith. In ordinary cases 
the question should be asked at the com- 
mencement of the next hearing ; but s. 256, 
Criminal Procedure Oode, undoubtedly 
entitles -the trying Magistrate to ask the 
question immediately after the charge is 
framed provided the Magistrate gives his 
reasons for so doing. 
the Magistrate called upon the petitioner 
forthwith to-say whether he desired to have 
any. of the prosecution witnesses Cross- 
examined; but unfortunately the Magis- 
trate has not recorded his reasons for so 
doing. It has been argued that this failure 
by the Magistrate to record his reasons is 
an illegality which vitiates the whole of 
the proceedings thereafter. Had the Magis- 
trate failed to ask the petitioner whether 
he wished to cross-examine the prosecution 
witnesses, such would have been a very 
grave matter. However in the present case 


the petitioner was asked whether he wanied- 


to cross-examine any witness and further 
the petitioner made it clear that he did 
not wish to do so. The most that can be 
said in this case is that the Magistrate 
failed to comply strictly with the terms of 
the section in that he did not record his 
reasons for asking the petitioner forthwith 
whether he wanted to cross-examine the 
witnesses or not. 

I am perfectly satisfied that in a case 
such as the present one, it is essential in the 
interests of justice that there should be as 
little delay as possible, and this is pre- 
eminently a case where an accused person 
should be asked immediately after the 
charge whether he desires to cross-examine 
or not. Further from the subsequert con- 
duct of the petitioner, I am satisfied that 
he undarstood the position though he was 
not represented by Oounsel. He appears to 
have preferred to call evidence on his own 
behalf, and even when he failed to produce 
such evidence, he showed no immediate 
desire to cross-examine any witnesses. It 
was only at the very last stage that an 
application was made that the prosecution 
witnesses should be recalled for the pur- 
poses of cross-examination, In my view 
the petitioner has not been prejudiced in 
this case. He well knew what he was 
being asked, and he, knowing the possible 
consequences, declined to have the witnesses 
recalled for cross-examination. Unless 
therefore this failure by the Magistrate to 
record his reasons amounts to an illegality 
which must, in every case, Vitiate a trial, 
Tam not prepared to hold that the failure 
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in this case has in any way affected the 
trial It may be that the failure to ask the 
accused whether he desired to cross examine 
might be an incurable illegality. ` As 
I have stated, the most that can be said in 
this case isthat though the Magistrate. was 


‘entitled to ask the accused forthwith, he 


failed to record his reasons for so doing. 
Such a failure to my mind is more in the 
nature of an irregularity and is curable 
where no injustice has been caused. In the 
present case I am abundantly satisfied that 
the petitioner has not been prejudiced in 
any way and that being so, there is no force 
in the present contention. The facts of the 
clear that the 
petitioner did sell this cocaine in circum: 
stances which amount to a crime under 
s. 14 (a), Dangerous Drugs Act. 

Ithas also been urged before the Court 
that the sentence in this case is excessive. 
In my view this crime is a most serious one 
and isfar too prevalent in Northern India. 
Itis a crime easy to commit and it is a 
crime which is frequently followed by most 
terrible consequences. Vendors of these 
dangerous drugs are often the cause of rui- 
naticn of many innocent people. The time 
has come when deterrent sentences musi be 
imposed tostamp out crimes such as these, 
and that being su, I am urable to hold that 
the sentence is excessive. The result there- 
fore is that I would dismiss this application. 

Verma, J.—I agree. On the facts of the 
case there is nO doubt that the accused was 
caught red-handed while trying to sell 
cocaine onthe date and at the time men- 
tioned by the prosecution. The only point 
that needs consideration in the point of law 
urged by Mr, Azizullah, the point of law 
being that on March 21, 1938, when three 
prosecution witnesses were examined and 
charge was framed, the learned Magistrate 
proceeded to put the question to the acens- 
ed whether he wanted to cross examine 
prosecution witnesses. Mr. Azizullah on the 
strength of the wording of s. 256, Criminal 
Prccedure Code, urges that althcugh he may 
be justified in putting the question imme- 
diately after the charges were framed, he 
shculd give reasons in writing for doing the 
same or the trial is vitiated. Dealing with 
this case in our revisional jurisdiction, we 
have first of all to see whether this omission 
to record reasons amounts to an illegality, 
and if it is not an illegality but a mere irre». 
gularity, whether the accused has been 
prejudiced in his trialin the case. Now, 
orf that date I find that the actused hadan”, 
opportunity of expressing his views before 


1939 I. B. SERDAT v. MARTAM BI BI (RANG) 841 


‘the Magistrate (Babu N. N. Das Gupta). ` 


First, in answer to the charge which was 
explained to him, he pleaded not guilty, and 
he said that he declined to cross-examine 


‘prosecution witnesses but wanted to adduce 


defence. This statement of his was re: 
corded by the Magistrate in the English 
language ; but on the same date there was 
the examination of the accused in Hindu- 
stani, which has been taken down in Kaithi 
script. His examination evidently was 
under s. 342, Oriminal Procedure Oode. 
The first question was whether he sold 
the cocaine or not to Bhaglu Ram. The 
answer was in the negative. The second 
question was asto why he was implicated 
in this case. He said it was due to an 
altercation with Bhaglu about eight days 
before the occurrence. Then the lest two 
questions are important. “Will you cross- 
examine witnesses? The answer is “Ne.” 
The next question is “Will you examine 


defence witnesses?” He said “Yes” and” 


then and there named Hasim Mia, Abdul 
Hannan and Ahmad Mia, as defence wit- 
nesses, and he signed this statement of his 
in Kaithi. Sothe argumentthat the peti- 
tioner could not understand the question 
that was put to him cannot be raised in 
the face of the document that I have refer- 
redto. Sofar as tle question of illegality 
of the procedure is concerned, there is no 
doubt thatthe Magistrate is entitled to put 
the question either immediately after the 
charge is framed or on the next date after 
the charge is framed: butif he puts the 
question on the date the charge is framed, 
he is to give his reasons in writing. His 
failure to give his reasons in writing to 
my mind, does not amount to anything 
more than an irregularity. At best it is a 
kind of omission in procedure contemplated 
by s. 537, Criminal Procedure Code. Look- 
ing at the conduct of the accused, he does 
not seem to have been keen about cross: 
examining witnesees cr coming forward 
with his own version. It cannot be said 
that he was in any way prejudiced, because 
it appears that although he cited defence 
witnesses they did not appear. Then he 
ultimately gave them up. Then when some 
mcre witnesses were examined by the 
Court, he refused to cross-examine them. 
So evidently he never intended by hisown 
efforts to demolish the prosecution case. No 
prejudice has arisen in this case and this 
is not a matter in which I should, in tke 
exercise of our revisional jurisdiction, inter- 


‘fere with the conviction or the seatence. 


8. Application dismissed. 


RANGOON HIGH COURT 
Civil Regular No. 480 of 1931 
January 25, 1938 
Braunp, J, 
1. E. SEEDAT AND OTAERS—PLAINTIFPS 
verSus 
. MARIAM BI BI AND ofagRs—DEFENDANT3 

Trusts—Public-- Suit relating to public charity — 
Allegations of serious breaches of trust by trustees— 
Collusive compromise — Advocate-General should be 
brought on record—Practice —Parties — Suit by many 
plaintiffs—Proper course indicated—Costs—Taxation 
of—Suit for administration — Oficial referee direct- 
ing payment of costs of reference, tf can direct that 
they are to be paid out of particular property which 
is subject-matter of suit~More than one plaintiff 
appearing—One set of costs between them—No specific 
provision provided by taxzation— Rules to be followed 
by Taxing Master—Defendants in administrative suit 
relating to trust as trustees and having identical in- 
terest are entitled to one set of costs only 

In a matter invovlving a public charity, it would 
be a most improper procedure to allow a collusive 
compromise between the parties in a case involving 
allegations of very serious breaches of trust by the 
trustees. It would be better if the Advocate-General 
is brought on to the record in all cages involving 
the execution of trusts relating to public charities 
and take a sufficiently active part in them to protect 
the interests ofthe pablic. It isas much one of his 
duties to do so, asit is the duty of the Attorney- 
General in England to represent the public interest in 
cases of charities. |p 842, col. 2.] 

It is not, in any circumstances, possible ina case 
where there is more than one plaintiff, for such plain- 
tiffs to appear and act separately. It is an im- 
possibility, If any of them are not disposed to act 
with and to appear by the same Counsel as the others 
then the only proper course open is to apply to strike 
him out as a plaintiff and to add him as a defendant 
It is nomore possible for plaintiffs to act and ap- 
pear separately than it is for them to deliver separate 
plaints. In re, Mathews (l) and Re Kent Coal 
Concessions (2). i 

Even though the Official Referee has jurisdiction 
to give or deprive any parties of costs of the referenca 
whether those costs are to be paid out of the wakf 
funds or not is quite certainly a matter for the J udge 
in the administration suit and not for the Official 
Referee. [p. 813, col. 1.] 

Where more than one plaintiff appear ina suit 
they are entitled to one set of costs only as between 
them and are not entitled to appear saparately. 


In matters of taxation which are not specifically 
provided for by taxation rules, the “Taxing Master 
has to follow the taxation practice of the Supreme 
Oourt in England. Hewill find the proper method 
of taxing a number of persons’ coets as “one set of 
costs” in the notes to the Rules of the Supreme 
Court: 0, 65, r. 27 (8) at pp. 1461 and 1462 of the 
1934 White Book. “One set” *meansthe amount of 
the costs which would have been incurred, if the 
parties separately represented had appeared by the 
same solicitor. Each individual brings in his own 
separate bill and the Taxing Master has then (a) 
to tax off all improper items and (b)to apportion 
between them all duplicated items, allowing of course 
only one such duplicated item betwe&n them all, 
[p. 844, col. 2.) 

In an administration suit relating to a trust of 
religious and charitable nature, persons impleaded as 
defendants in the capacity of trustees and having 
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identical interests in the matter sre entitled, in the 
absence of the most exceptional circumstances, to one 
set of costs only and are not entitled to appear 
separately. Gaunt v, Taylor (3), relied on. [p. 844, 


col, 2 

Ms, B. C. Paul, for Plaintiff No. 2. 

Messrs. Dadachanji and P, B. Sen, for 
Defendants Nos. 5, 6 and 8 and 10, respec- 
tively. 

Judgment.—This is a suit which is 
drawing to a close and it is possible 
now to make a final order which, it is to 
be hoped, will dispose of the matter 
finally. I do not wish, at this stage to 
repeat unnecessarily the whole history of 
the matter. It has been fully dealt with 
on more than one occasion by the several 
learned Judges who have dealt with it in 
the course of its career. But ıt will be 
necessary forme to refer to some of the 
orders which have already been made, in 
order to explain the reasons for the final 
decree which I now propose to pass. 


The suit began by a plaint dated Octo." 


ber 14, 1931. The plaintifis were four 
persons who claimed to be interested in 
the Moola Ebrahim Wakf. One of the 
original plaintiffs is dead and is now 
represented on the record by his legal 
representative. Inasmuch as the difficulties 
involved in making the final decree relate 
principally to the proper order for costs, 
it will be convenient to deal with the 
position of the parties as we go. The 
plaintiffs carried on the suit alone until 
September 4, 1934, when defendant No. 10 
applied to be added as a defendant. The 
reason of this is quite plain. It is, I think, 
quite clear that the original plaintiffs at thas 
point made an attempt to putan end to 
the suit by agreement with the defendants, 
or at least with some of them. It is equally 
obvious that in a matter involving a public 
charity, it would have been a most improper 
procedure to have allowed a collusive 
compromise of this kind in a case involv- 
ing allegations of very serious breaches of 
trust by the trustees. It was not, I think, 
a manoeuvre to which the plaintiffs should 
have lent themselves. I cannot forbear to 
say that the history of far too many 
administration suits ia this Court involving 
both public charities and private trusts is 
a history of collusive compromise sanctioned 
by the Court itself. Itis very gratifying 
to find that in this case at any rate it was 
stopped and that the Advcoate-General was 
brought of tothe record to represent the 
public interest. It would be better still if the 
Advocate-General was brought on to the 
record in all cases involving the execution 
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of trusts relating to public charities and 
took a sufficiently active part in them to 
protect the interegts of the public It is I 
venture to think as much one of his duties 
to do so,as it is the duty of the Attorney- 
General in England to represent the public 
interest in cases of charities. I think that 
in strictness the proper course would have 
been for defendant No. 10 to have applied 
to be substituted as plaintiff instead of 
the original plaintiffs and to have had 
them added as defendants. That would 
have been the proper practice. However 
that may be, defendant No. 10 was added 
as a defendant and from that point onwards 
assumed the conduct of the suit. 

The other matter as regards the plaintiffs, 
that I must point out is a very serious one. 
There were four plaintiffs. Fromthe begin- 
ning two of them took no interest in the suit, 
one of them appeared separately by Mr Paul, 
an Advocate, and the fourth appeared in 
person and took an active part. I have 
said many times thatit has yet to be learnt 
in this Court, that itis not in any circum- 
stances, possible ina case where there is 
more than one plaintiff, for such plaintiffs 
to appear and act separately. It is an 
impossibility. If any of them are not dispos- 
ed to act with and to appear by the same 
Counsel as the others, then the only proper 
curse open is to apply to strike him out as 
a plaintiff and to add him asa defendant. 
That is elementary: see In re Mathews (1) 
and Re Kent Coal Concessions (2). It is no 
mare possible for plaintiffs to act and appear 
separately than it is for them to deliver 
separate plaints. Yet in this case the 
position has been accepted throughout of the 
plaintiffs not acting together. The whole 
vice of the matter is well-illustrated when it 
comes as it has come here to dealing with 
the costs of the suit. The absurdity of one 
plaintiff asking for his costs to the exclusion 
of the others or other, as is being done 
here is immediately apparent. To pursue 
the history of the suit further a preliminary 
decree for accounts was made on August 9, 
1933. There, then began what I shall refer 
to compendiously as the ‘Reference Proceede 
ings. The hearing before the Official 
Referee began on June 12, 1934, and he 
delivered his report with commendable 
despatch on September 4, 1934. I do not 
propose to go through that report in detail 
for the present purpose, except tosay that 
it found the original defendant No. 1 and 
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defendants Nos. 2, 3 and 4 liable for 
certain substantial sums in respect of the 
several breaches of tryst alleged against 
them by the plaint. The only finding 
as to costs mentioned in the Official Referee’s 
report is at p. 31 where he says: 

“I direct that the costs of defendants Nos, 5, 7, 
8 and 10 be paid out of the wagf funds and that 
the plaintifs and the other defendants bear their 
own costs.” 


I do not now propose to express an 
opinion as to whether the Official Referee 
had any jurisdiction to deal with the costs 
of the reference, at all. It is, however, 
quite clear that he as Official Referee 
had no jurisdiction to make an order for 
payment of them “out of the wagf funds.” 
Even though the Official Referee had 
jurisdiction to give or deprive any parties of 
costs of the reference, whetker those ests 
were to be paid out of the waqf funds or not 
was, in my view, quite certainly a matter 


for the Judge in the administration suit and. 


not for the Official Referee. The reference 
to the Official Referee was only for a report 
on exactly the same lines as the Master's 
certificate in England and though he was 
probably right in indicating which parties 
ought, in his opinion,-to have their coste 
before him, he went, I think, too far in 
himself purporting to deal with the wagf 
funds, which were still under the control 
of the Court in the suit. The next step 
was that the report came before Leach, J. 
on exceptions. The ledrned Judge made 
certain alterations in the findings as to the 
several liabilities of the defendants arrived 
at by the Official Referee and ultimately 
dealt with the question cf costs thus: 

“I consider that defendants Nos, 5, 6, 7, 8. 9 and 
10 are entitled to the costs of the reference from the 
order of the Official Referee. Defendants Nos. 5, 6, 7, 
8 and 9 will be entitled to one set of costs which 
1 fix at seven gold mohurs and defendant No, 10 will 
be entitled to another set of costs which I fix at 
the same amount. These costs will be paid out of 
the trust funds.” 

It has to be noticed that the order for 
costs deals only with the costs of "the 
reference from the order of the Official 
Referee” meaning no doubt the report of 
the Official Referee. The Official Referee of 
course had no power to make an “order”, 
But the learned Judge in dealing only with 
the costs of “the reference from the order 
of the Official Referee” does not eee fit pre- 
sumably to disturb the Official Referee's 
own finding contained in the report as to 
the proper incidence of the costs of the 
actual reference before him, The position 
at that point therefore was that:(1) By 
the Official Referee’s report, defendants 
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Nos. 5, 7, 8 and 10 were given their costs up 
to and including the report; but no other 
parties were given any costs of the refer- 
ence proceedings up to that point, and (2) 
by the order of Leach, J. dated July 10, 
1935, defendants Nos. 5, 6, 7,8, 9 and 10 be- 
came entitled to the costs of the hearing of 
the exceptions before him out of the wagf 
funds, but as to the first four of them, only 
one set of costs fixed at seven gold mohurs. 
I draw attention in passing that in the 
formal decree drawn up upon Leach, J.’s 
order, there is a mere declaration of liabi- 
lity but no order for payment by the 
defaulting trustee of the funds found due 
from them. The matter was then further 
complicated by the order of the Appellate 
Court dated March 4, 1936. That order 
again alters the liabilities of the various 
parties as found by the Official Referee’s 
report and varied by Leach, J.B order. The 
ultimate order for costs is to be found on 


"p. 13 


“A regards costs, I am of opinion that respond- 
erts Nos. 1 and 2, 2. e. defendants Nos. 5 and 6" are 
not entitled to get their costs before the Official 
Referee in view of the fact that they have been 
found negligent in the discharge of their duties, 
they should, in my opinion, bear their own costs . | 
. «Respondents Nos. Land 2 wili bear their own costs 
before the Official Referee. In other respects the 
order of the trial Oourt will stand.” 


It isto be noticed that that refers to the 
costs “before the Official Referee.” Defend- 
ants Nos. 5 and 6 are deprived of their costs 
“before the Official Referee.” Does that 
refer to their costs of the hearing before 
the Official Referee only or does it embrace 
as well the costs of the hearing of the 
exceptions from the report before Leach, J. 
which latter costs they had been awarded 
by that Judge, as part of the single set 
which he allowed to defendants Nos. 5, 6,7, 
8 and 9? I think the latter must be the true 
view, because in the first place the Official 
Referee had given defendant No. 6 no costs 
at all and so far as defendant-No. 6 is cone 
cerned, there was no alteration in the Official 
Referee’s order and it is inconceivable that 
the Court of Appeal would. have deprived 
defendants Nos. 5 and 6 of their costs of the 
hearing before the Offiéial Referee on the 
ground of their negligence and have still 
left them their costs of the exceptions. But 
I admit that it is not clear. It is obvious 
too that except where varied the Court of 
Appeal was by implication approving of 
the orders as to costs made by the Official 
Referees and the learned Judge. The result 
at that point therefore was: (1) Defen- 
dants Nos. 7,8 and 10 were still expressly 
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entitled to their costs of the reference be- 
fore the Official Referee (the Official 
Referee’s order); (2) The plaintiffs and 
the other- defendants (by the Official 
Referee’s order) and defendants Nos. 5 and 
6 (by the Court of Appeal’s order) were 
entitled to no costs ‘ of the reference before 
the Official Referee”; (8) Defendants 
Nos. 7, 8, 9 and 10 were entitled to their 
costs of the exceptions before Leach, J. as 
directed by his order dated July 10, 1935, 
and (4) defendant No. 10 (as the appellant 
in the appeal) is entitled to her costs of the 
appeal (six gold mohurs) out of the waqf 
funds but no other pariy is entitled to any 
costs of the appeal. (See order of the 
Appellate, Court, dated March 14, 1936.) 

It now becomes possible to consider in 
what form the order for costs should bein 
passing the final decree. But care must be 
taken in distinguishing between the “costs 
of the suit” (as to which there have been 
no orders so far) and “the costs of the 
reference” (as to which the various orders 
so far made have exclusively related). 

A. Costs of TAB SUIT. 
(1) Plaintiffs’ costs of the suti. 

I can see no reason for depriving the 
plaintiffs of their “costs of the suit” up to 
September 3, 1934, when (in effect) the 
conduct of the suit was withdrawn from 
them and committed todefendant No. 10. It 
is true that they were parties to an attempt 
to compromise the suit, but I do not think 
that that is sufficient reason for depriving 
them of their costs up to that point of the 
suit the benefit of which defendant No. 10 
eventually took up. I think, therefore, that 
they are entitled to their “costs of the suit 
up to September 4, 1934” and also to 
such costs (if any) as they may have 
incurred in or about the framing and 
approving of the scheme subsequently. If 
they have incurred any Costs in that res- 
pect, they are, I think, entitled to them. 
But quite clearly, the plaintiffs are en- 
titled to one set of costs only between 
them. I have been addressed separately by 
Mr. Paul on behalf of Mr. Paul's plaintiff 
client and by plaintiff No. 4 in person each 
claiming the "lios share” of the costs 
: upon the ground of his individual activities 
in the suit. As I have already pointed out, 
no such question can ever arise in a pro- 
perly constituted suit inasmuch as plaintiffs 
must act together. But, in this suit the 
present position has been allowed to exist 
and I cannot alter it at this stage. All I 
can do is to allow on taxation one set of 
costs to the plaintiffs. For the benefit of 
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the Taxing Master, who will have to deal 
with the taxation, I point out that, in mat- 
ters òf taxation which are not specifically 
provided for by our*own taxation rules, he 
has to follow the taxation practice of the 
Supreme Court in England. He will find 
the proper-method of taxing a number of 
persons’ costs as “one set of costs” in the 
notes to the Rules of the Supreme Court: 
Order 65, r. 27 (8) at pp. 1461 and 1462 of 
the 12934 White Book. “One set” means 
the amount of the costs which would have 
been incurred, if the parties separately 
represented had appeared by the same Soli- 
citor. Each individual brings in the own 
separate bill and the Taxing Master has 
then (a) to tax off all improper items and 
(b) to apportion between them all dupli- 
cated items, allowing of course only one 
such duplicated item between them all. 

(2) Defendants’ costs of the suit. 

(a) It is quite clear that I cannot allow 


‘defendants Nos. 1, 2, 3, 4, 5 or 6 any costs of 


the suit. They have all been found guilty 
of breaches of trust in varying degrees. 
Indeed, but for the fact that such an order 
would be quite valueless they ought to pay 
the costs of the suit. They will, therefore, 
have no costs of the suit. 

(b) Defendants Nos.7. 8 and §$.—These 
defendants are all trustees of Lhe Burti 
Sunni Jumma Masjid Waqf and were added 
as defendants in their capacity as such 
trustees on February 12, 1932, as “parties 
interested.” They had identical inlerests in 
the matter, their interest being as such 
trustees as aforesaid. There is, I think, no 
question but that defendants Nos. 7 and 9 
are entitled to their costs as from the date 
of their being added as defendants. But 
Mr. Sen has urged me not to allow defen- 
dant No. 8 any costs on the ground of his 
obstruction of the suit. He was one of the 
trustees of the Masjid and as such came 
into the suit. He, in common with defen- 
dants Nos. 7 and 9, has been found guilty of 
no negligence and I do not think I ought 
to debar him from participation in the 
single set of costs to which I think the 
trustees are entitled. I shall accordingly 
order that, as regards defendants Nos. 7, 
Band 9 they ate entitled to the costs of 
the suit as from February 12, 1932 (includ- 
ing such costs (if any) as they shall have 
incurred in or about the settling and 
approval of the scheme) but that they shall 
have only one set of costs between them. 
It is of course quite clear that trustees 
are,» in the absence of the nfost excep- 
tional circumstances, entitled to one set of 
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` costs only and are not entitled to appear 
separately; Gaunt v. Taylor (3). TheTax- 
ing Master will follow the English practice 
on this taxation. 

(c) Defendant No. 10.—She is entitled to 
her costs of the suit as from the date upon 
which she was added asa party, including 
her costs (if any) incurred in or about the 
framing and approval of the scheme. All 
the above costs will, following ordinary 
principles, be taxed as between Advccate 
and client and will be paid out of the waqf 
eBtate. 

B. Oosts or TAR REFERENOB. 

(1) Plaintiffs’ costs—They are entitled 
to none as it nas been so expressiy provided 
by the Official Referee’s report and that 
has not been disturbed by the Court of 
Appeal. Even if I could, I shouid not be 
disposed to re-open that question at this 
stage; (2) Defendants Nos. 1, 2, 3 and 4 
are inthe same position as the plaintiffs., 
They have been given no costs. 

(3) Defendants Nos. 5 and 6.—They have 
been deprived by the Court of Appeal of 
their costs “before the Official Referee”. 
That clearly includes the costs incurred up 
to the making of the report and in the view 
I have taken, also includes the costs of the 
exceptions before Leach, J. They were of- 
course found to be defaulting trustees by 
the order of the Court of Appeal. Ido not 
therefore think that they are entitled to any 
costs. : 

(4) Defendants Nos. 7, 8 and $—(a) Of 
these defendants Nos. 7 and 8 were ex- 
pressly given their costs of the reference 
before him by the Official Referee’s report. 
Why defendant No. 9 was omitted I do not 
Know. But he was. [ do not propose to 
disturb the Official Referee’s finding at 
this stage. Defendants Nos, 7 and 8 will 
therefore have one set of costs between 
them. ‘They were not, I think, being 
trustees entitled to appear separately and 
accordingly I can only allow them one set 
of costs; (6) defendants Nos.7, and 9 are 
expressly entitled to their costs of the hear- 
ing oi the exceptions by Leach, J.’s order of 
July 10, 193, and these costs have been 
expressly xed at six gold mohurs between 
them. I cannot now go behind that and no 
further order is necessary as to them; (c) 
the Court of Appeal made no order as to 
the costs of these defendants of the appeal 
and neither therefore can I. 

(9) Defendant No. lu.—She is entitled to 
her costs ôf the reference before the Official 
Referee and ‘she is also entitled to seven 

(8) (1840) 2 Beay. 346; 4 Jur. 166; 50 R R 197. 
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gold mohurs for her costs of the hearing of 
the exceptions. The Court of Appeal has 
given her six gold mohurs as her costs of 
the appeal. All these costs will be taxed as 
between Advocate and client and will be 
paid out of the wuqf funds. I have thought 
it right to set out at length my reasons for 
the order for costs I propose to make, as the 
matter is complicated and difficult. 

I shalli, accordingly, by the final decree 
in the suit which I now propose to make, 
(1) pass decrees for the payment of the 
several sums which have been found to 
be due from the several defendants; (2) 
appoint as trustees of the wagf the five 
trustees who have now been nominated ; 
(8) discharge the Receiver, and (4) make 
the several orders for costs I have indicated 
above. I have only to add that I have 
thought it necessary now to pass a final 
decree in the suit as up to this point there 
has been none, the only orders made being 
those made in the reference proceedings. 


D. Order accordingly, 


PATNA HIGH COURT 
Criminal Revision No. 202 of 1938 
May 12, 1938 
MANOHAR LALL AND OgatTraesi, JJ. 
DINANATH SAHAY—Patitionge 
versus 
EMPEROR—OprProsıTe Party. 
Criminal Procedure Code (Act V of 1898), ss. 162, 
537— Accused has statutary right under s, 162, to 
insist upon his being supplied with copies of state- 
ments to Police by prosecution witnesses—A pplica~ 
tion by accused for such copies—Failure of Uourt 
to comply with prayer—Such failure to comply 
with mandatory provisions of s. 162, vitiates triat— 
Provisions of 8. 537, cannot be invoked by prosecu- 


tion. 

The Legislature in s. 162, Criminal Procedure 
Code, has given a statutory right to the accused to 
insist upon his being supplied with the copies of 
the Police statements so that he may be able to 
show by means of cross-examination that the wit- 
nesses are making statements in Gourt which are 
directly contradictory to what they stated before the 
Police, and the Courts should be careful to see that 
the trial of an accused is conducted in the manner 
so carelully laid down by the Code. The provisions 
of s. 1€2, are applicable to the trial of a summons 
case as well as to the trwal of a warrant case, 
Failuie to follow the mandatory provisions of - 
s, 162, vitiates the trial and the accused is entitled 
to have a re-trial, In such acase, the provisions 
of s. 537, Criminal Procedure Code, cannot be called 
into aid by the prosecution because unless the 
statements of the witnesses before the Police have 
been furnished to the accused or have been seen 
by the Uourt itself, the High Oourt is unable to 
say that the accused has not been prejudiced and 
where there is a violation of the plain directions 
in the statute as to the mode in which the trial 
of the accused should be conducted, the High Oourt 
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is bound to assuine prejudice to the accused. [p. 
847, cols. 1 & 2] É 

An accused was being tried of an offence under 
s. 182, Penal Oode. Before the examination of the 
prosecution witnesses actually began, the accused 
put in a petition to the Magistrate complaining 
that although he made an application asking for a 
copy of the final report in the case, which was the 
basis of the complaint against him, he had not been 
supplied any copies so far. He also stated in that 
petition that he was not in possession of the state- 
ments of the witnesses in the Police diary and, 
therefore, he prayed that the Court may be pleased 
“to order the copies to be given to him before he 
was asked to cross-examine the witnesses,” The 
Magistrate thereupon merely directed the Police 
Sub-Inspector to show the final report to the aceus- 
ed before the case was taken up. Thereafter the 
witnesses for the progecution were examined and 
cross-examined by tha accused without his being in 
Possession either of acopy of the final report or 
of the statements of the prosecution witnesses, 
The accused was subsequently convicted : 

Held, that the whole trial was vitiated by reason 
of failure of the Magistrate to comply with the pro- 
visions of s. 162, Saadat Mian v. Emperor (1), 
Ramgulam Teli v. Emperor (2) and Jhari Gope v. 
Emperor (3), relied on. on os 

Cr. R. from an order of the District 
Magistrate, Gaya, dated February 23, 1938, 

Mr. G. P. Das, for the Petitioner. ; 

The Assistant Advocate-General, for the 
Orown. : 

Manohar Lall, J.—This case has been 
referred to us by Verma, J. by his order 
dated April 28, 1938, on the ground that 
there is no reported Division Bench autho- 
tity of this Court which covers the ques- 
tion raised herein. The facts which are 
necessary to elucidate the matter in contro- 
versy are extremely simple and may be 

-stated thus: On November 12, 1937, Dina- 

nath Sahay lodged an information before 
the Police regarding theft of a tin box 
said to contain some miscellaneous articles 
worth about Rs, 4/12 and certain documents. 
As the result of the investigation the 
Police took the view : 

“that the complainant had lodged the information 
knowing and believing it to be false, intending 
thereby to cause a public servant to do a thing 
which such public servant ought not to do if the 
true state of facts respecting which such informa- 
tion was given were known to him and to use his 
lawful power to the injury or annoyance of the 
suspects” . 
and lodged a complaint under s. 182, 
Indian Penal Code,* against the petitioner 

` Dinanath before the Sub-Divisional Officer 
who, on taking cognizance, issued a warrant 
of arrest against the accused on Novem- 
ber 25, 1937. The accused appeared on 
December 8, and on that date the in- 
gredients of the offence were explained to 
him in the manner laid down for the trial 
of a summons case. Upon the accused 
pleading not guilty, the learned Magistrate 
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ordered thatthe witnesses for the prosecu- 
tioneshould be summoned for December 20. 
As all the witnesses were not present on 
that date, the learned Magistrate, upon his 
view, “as this isa summons case it is desir- 
able to examine all the witnesses on the 
same date” adjourned the case to Janu- 
ary 12, 1938, for which the witnesses for the 
prosecution were again summoned to attend 
and also directed the accused to adduce 
his defence evidence on the same date. On 
January 12, 1938, the prosecution witnesses 
were present but before their examination 
actually began, the accused put in a peti- 
tion to the learned Magistrate complaining 
that although he made an application 
asking for a copy of the final report in the 
case, which is the basis of the complaint 
against him, he had not been supplied any 
copies so far. He also stated in that peti- 
tion that he is not in possession of the 
statements of the witnesses in the Police 


“diary and therefore he prayed that the Court 


may be pleased 

“to order the copies to be given to him before he is 
asked to cross-examine the witnesses. As it is 
extremely difficult to cross-examine the witnesses 
without copies of the above documents, the cross- 
examination may kindly be postponed.” 

The learned Magistrate upon that peti- 
~tion passed the following order. “The A. 8.1 
will show the final report to the accused 
before the case is taken up.” Thereafter 
the witnesses for the prosecution were 
examined and cross-examined by the 
accused without his being in possession 
either of a copy of the final report or of the 
statements of the prosecution witnesses. 
The accused was not ready with his defence 
witnesses and the Court adjourned the case 
to Tanuary 24, 1938, on which date he 
examined two witnesses and on their being 
cross-examined, the case was adjourned to` 
January 29, for passing of orders. On 
February 1, 1938, an order was passed con- 
victing the accused under s. 182, Indian 
Penal Oode, and sentencing him to pay a 
fine of Rs. 200. An appeal against this 
order was dismissed by the Appellate Court 
summarily on February 23, 1938. Against 
these orders this Court has been moved in 
revision. 


Tke only question which was argued 
before Verma, J. was whether the convic» 
tion of the petitioner should not be set 
aside on the ground that his trial had been 
vitiated because ihe learned Magistrate 
failed to comply with the requirements of 
s. 162, Oriminal Procedure. Code, namely of 
that part of the Proviso of sub-cl. (1) which 
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enacts that : 

“When any wituess is called for the prosecuticn 
in such inquiry or trial whose statement has been 
reduced into writing as aforesaid, the Court shall 
On the request of the accuged refer to such writing 
and direct that the accused be furnished with a 
copy thereof, in order that any part of such state- 


ment, if duly proved, may be used to contradict 


such witness in the manner provided by s. 145, 
Evidence Act, 1872". 


Before considering the case-law referred 
to in the order of reference it will be useful 
to examine if the rights of the accused 
which are clearly laid down in the above 
quotation have been curtailed in the pre- 
sent case by reason of the course adopted 
by the accused, because it was argued by 
the learned Assistant Government Advocate 
for the Crown that the accused did not 


. adopt the proper procedure and suggested 


G 


that the accused should have renewed his 
application either orally or in writing after 
each witness who was being called by the 
prosecution had entered the witness-box 


- and after his examination-in-chief had been 


recorded. In my opinion, this will be taking 
avery narrow view of what the accused 
intended by reason of this application of 
January 12, 1938. The accused definitely 
informed the Court thathe would be unable 
to cross‘examine the witnesses of the pro- 
secution unless he was supplied with the 
copies of the statement of those very wit- 
nesses before the Police. The learned Magis- 
trate by his order clearly indicated that he 
had refused that application because he 
simply ordered the Police Sub-Inspector to 
show the final report to the accused. But 
the Legislature has given a statutory right 
to the accused to insist upon his being sup- 


plied with the copies of the Police state- 


ments go that he may be able toshow by 
means of cross-examination that the wit- 
nesses are making statements in Oourt 
which are directly contradictory to what 
they stated before the Police, and the Courts 
shouid be careful to see that the trial of an 
accused is conducted in the manner 80 care- 
fully laid down by the Code. It was con- 
ceded that the provisions of s. 162 are 
applicable to the trial or a summons case 
as well as to the trial of a warrant case and 
indeed this is obvicus because s. 162, Ori- 
minal Procedure Code, does not speak of 
warrant cases only. The provisions of 
8, 537, Oriminal Pocedure Code, caunot be 
called into aid by the prosecution in this 
case because unless the statements of the 
witnesses before the Police have been 


say that the accused has not been pre- 
judiced and where there isa Violation of 
the plain directions in the statute as to the 
mode in which the trial of the accused 
should be conducted, this Court is bound to 
assume prejudice to the accused in the 
circumstances existing in the present case. 
In my opinion the trial of the accused was 
vitiated and he is entitled to have a re-trial 
upon the terms which will be indicated 
hereafter irrespective of whether he made a 
complaint on this score to the Appellate 
Court. 

In the case reported in Saadat Mian v. 
Emperor (1) the accused had applied for 
copies of statements made by the prosecu- 
tion witnesses to the Police during the 
investigation, and the Magistrate having 
ordered such copies to be furnished to him 
the accused declined to cross-examine the 
Prosecution witnesses until such copies were 
actually handed over to him, and the Court 

„held that the Magistrate had no option but 
to postpone the cross-examination. Macpher- 
son, J.in the judgment which he delivered 
stated, however, that the question of furnish- 
ing tothe accused a copy of the statement 
of a witness before the Police does not arise 
until the witness is called for the prosecu- 
tion; and secondly, that the Court is not 
competent to direct that the accused be 
furnished with a copy of such statement 
unless it contains something which con- 
stitutes a contradiction to a statement 
made by the witnessin his deposition at 
such ingury ortrial. If this view was cor- 
rect, it will not be possible for an accused 
to conduct his cross examination effective- 
ly because he or his lawyer will have 
to make up his mind at once as to 
where the contradiction existed and it 
would entail a duty upon the Court to place 
itself in the position of an Advocate and try 
to find whether there was a contradiction 
or not before it allowed the handing over 
of the statement to the accused. In my 
opinion, the true interpretation is that the 
accused has a statutory right to be fur- 
nished with a copy ofthe Police statements 
of the witnesses for the prosecution who 
were going to be called (and this can easily 
be seen from the hazr? which is filed by 
the prosecution) and the only duty which 
rests upon the Oourt is that it will not 
allow any part of such statement contained 
in writing made by the Police in the course 
of the investigation to be used inevidence 


(1) 6 Pat. 329; 103 Ind. Oas. 597; AIR 1927 Pat 


+ furnished to.the accused or have been seen 


l 4 A 243; 28 Or, LJ 109; 8 P LT 7180, 8 A IO. R 
e by the Court itself, this Court is unable to 383. i 
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during the course of crosseexamination un- 
less this contradicts the previous statement 
of the witnesses, and this may well be left 
for the stage of final arguments. In 
Ramgulam Teli v. Emperor (2), a similar 
question was again considered by this 
Court and it was held that as soon as 
a witness is produced in Oourt and the 
accused applies for a copy of the statement 
before the Police recorded in writing, the 
Court is bound under s. 162, Criminal Proce- 
dure Code, to refer to the writing and to direct 
that the accused be furnished with a copy 
thereof and it was pointed out that it was 
not necessary that before the copy be given, 
some foundation be laid in cross examina- 
tion for the suggestion that the evidence 
given in Court is contradicted by the pro- 
vious statement recorded by the Police. 
Jwala Prasad, J. held that the meaning of 
the words, “the Court shall refer to such 
writing’ is that the Gourt is to exercise 


discretion under Proviso 2 and that it does.. 


not mean that the right ofthe accused is 
at all restricted to obtain a copy, the dis- 
eretion wherein had Leen expressly taken 
away by the Legislature and distinctly held 
agreeing with Ross, J. that: f 

“the Court cannot retuse the granting of a copy 
till the accused has by his  cross-examination 
showed that there is a contradiction between the 
statement in Court and the statement referred to 


. before the Police.” 


This view of the Division Bench was 
expressly affirmed the next year in Jhari 
Gope v. Emperor (3), where the learned Chief 
Justice agreed with the judgment of the 
Court delivered by Fazl Ali, J. who express- 
ed himself thus upon the point which 
is now being considered by me: 

“The language of s. 162is mandatory and the 
learned Assistant Sessions Judge had no power to 
refuse the application once it had been made un- 
less the case came under Proviso 2 tos. 162, 
Criminal Procedure Code, and in his opinion the state- 
ment made by the witness was not relevant to the sub- 
ject-matter of the inquiry or trial and that its 
disclosure tothe accused was not essential in the 
interests of justice and was inexpedient in the 
public interest. Further there is nothing ins. 162, 
Oriminal Procedure Code; to authorize the Court to 
look into the statement in the Police diaries for the 
purpose offinding out whether it is contradictory 
to the statement made in Oourt or not before 
granting the application. This is really the func- 
tion of the lawyer forthe accused after a copy of 
the statement has been granted to him. There may 
be cases in which the accused or his lawyer is 
inclined to treat certain statements as contra- 
dictory whereas the Court may think there are no 
contradictions and thereis nothing in the Code, to 

(2) 7 Pat? 205; 107 Ind. Oas. 817; AI R 1928 Pas. 
215; 29 Cr LJ 297; 9P LT 92; 10 AI Or. R12, 

(3) 8 Pat, 279; 118 Ind, Oas. 130; A I R 1929 Pat, 
268; 30 Or, L J 858; 10 P L T 460; Ind, Rul. (1929) 
Pat, 482. 
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suggest that the decision of the Court on the point 
must prevail; nor is there anything in the lan- 
guage of the section to suggest the view that the 
accused are to be debarred from examining the 
statements for themseltes to find out if there are 
any contradictions, merely because the Court has 
formed an opinion that there are no contradic- 
tions.” 


Upon the examination of the case-law 
which exists in this Court, as no contradie- 
tory authority of any other High Court 
has been brought to our notice, I hold that 
the learned Magistrate failed to follow the 
clear mandatory directions of the Code in 
refusing to give to the accused copies of the 
statements to which he was entitled under 
the law. In practice there need be no diffi- 
culty in complying with the statute even 
ina summons case; although it is true that 
the accused is ordinarily called upon in a 
summons case immediately to cross examine 
the prosecution witnesses as soon as the 
statement-in-chief of each witness has been 
recorded; but that procedure is subject to 
the provisions of s. 162, Criminal Procedure 
Code, and assumes that at that time the 
accused had been provided with the statutory 
materials which are his undoubted right 
to possess in order to cross examine the 
prosecution witnesses. In such cases it will 
be convenient and consistent with the re- 
quirements of the Oode that the witnesses 
for the prosecution are examined-in chief 
on one day and then a very short adjourn- 
ment is given tothe accused during which 
time he can be provided with the copies of 
the statements of those witnesses who have 
been examined by the Police. In the pre- 
sent case the case had to be adjourned from 
January 12 to January 24 and the 
learned Magistrate could well have finished 
the examination of the prosecution wit- 
nesses on January 12, 1938, and after 
seeing that the accused had been provided 
with the copies of the Police statements 
either on that very day or onthe next 
day, the cross examination of the witnesses 
could have been nxed for either on Janu: 
ary 13 or 14, 193s, or on such other date 
as would have suited the convenience of 
the Court, of the witnesses and the 
parties. 


Iwould therefore set aside the conviction 
and sentence passed on the accused and 
direct that the case be remanded to the 
learned trial Court so that after the ace 
cused has been furnished witb the copies of 
the statements of the witnesses before the 
Police and with the final report he may fix 
a tate on which the witnesses for the prose-« 
cution may be cross-examined further by 


- Magistrate has been transferred 
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the accused in the light of these materials 
which were denied tohim on January 12, 
1938. It may be that the accused will fot 
like to cross-examine the” witnesses further 
if he does not find and materials for contra- 
diction in the statements of the witnesses 


which willnow be supplied to him. After 


such cross-examination, if any, has been 
allowed, the learned Magistrate will proceed 
to dispose of the case by calling upon the 
accused to produce such further defence 
witnesses as he may choose to do so. There- 
after he will dispose of the case after hear- 
ing arguments of both sides. If the learned 
in the 
meantime the proceedings shall commence 
de novo by a fresh examination-in-chief of 
the witnesses for the prosecution. 

Chatterji, J.—I agree. 

8. Case remanded. 





LAHORE HIGH COURT 
Full Bench 
Criminal Revision No. 1223 
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versus 
; EMPEROR —Oppositra Party 
Criminal Procedure Code (Act V of 1898), a. 514— 


. Surety bond for keeping peace—Accused committing 


offence and convicted —Bond forfeited—Proceedings 
under s, 514, if can be taken ata subsequent date after 
conviction. 

Where the words of a statute ‘are plain and clear 
and admit of but one meaning, it is not open to the 
Courts tospeculate as to the intention of the Legis- 
lature. In such cases,the intention of the Legislature 
is to be gathered from the words used. Salomon v. 
Salomon & Co. (9), relied on. |p. 851, col. 2.] 

There is nothing in s. 514, Criminal Procedure 
Code, orany other part of the CoJe, which restricts 
expressly or by necessary implication the power of 
the Oourt to take action for realization of the penalty 


‘under the bond after the order convicting the accused 


has been passed. Tho mere fact, that no immediate 


.action under s. 514 has been taken against the person 


under recognizance to keep the peace, or against the 
surety, on tbeconviction of the former to keep the 
peace, is no bar to such proceedings being taken, at 
a subsequent time, e. g, after expiry of the time for 


‘appealing or after the dismissal of an appeal by the 
principal. Emperor v. Mawas (1), In re, Kam Chunder 


uaila (2), In re, Parbutti Churn Bose (3), Qul Khan 


"y. Emperor (4) and Munshi v. Emperor (6), dissented 


-v. Emperor (7) and Miram Shak 


from. Emperor v. kaja Ram (5), followed. Jeo Mal 
v. Emperor (8), 


.veferred to. [p. 652, col. 1] 


Cr. R. from the order of Mr. Justice 
Din Mohammad, dated October 19, 1933. 

Mr, Abdul Aziz Khan, for the Fetitioner. 

Mr. Mohdmmad Monir, Assistant to the 


- Advocate: General, for the Crown. 
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Tek Chand, J.—By order of the Addi- 
tional District Magistrate, attock, dated 
May 18 1936, one Nur Mchammad was 
Placed on security under s. 107, Criminal 
Procedure Code, to keep the peace for 4 
period of one year. Rasul Khan stood 
surety for Nur Mohammad and executed a 
bond (Ex. P-A) undertaking to pay Rs. 500 
in case Nur Mohammad committed an act 
involving a breach of the peace within one 
year from the date of the order. On Novem- 
ber 16, 1936, Nur Mohammad committed an 
offence punishable under s. 326, Penal Ode, 
He was prosecuted before a Magistrae of the 
First Class and on February 25, 1937, was 
convicted and sentenced to undergo 
rigorous imprisonment for two years. On 
the following day, i.e. February 26, 1937, 
the Magistrate made a note on the record 
of this case, that Nur Mohammad and 
Rasul Khan had incurred forfeiture of the 
bond, and that . proceedings be taken 


-against them after the result of the appeal 


was known. 

“On March 30, 1937, the Sessions Judge 
dismissed Nur Mohammad's appeal against 
his conviction under s. 326, Penal Code. 
Proceedings under s. 514, Criminal Proce- 
dure Oode, were then started and the 
surety, Rasul Khan, was called upon to 
show cause why the bond, executed by 
him on May 1s, 1938, be not forfeited, and 
why the full penalty under the bond 
be not realized. After hearing him, the 
Magistrate passed an order directing Rasul 
Khan to pay Rs. 300. Rasul Khan appealed 
to the District Magistrate, before whom it 
was contended, int:r alia, that the order 
of the Magistrate starting proceedings on 
the forfeiture of the bond was illegal, as 
it had not been passed simultaneously 
with the order convicting Nur Mohsm- 
mad. The learned District Magistrate 
repelled the contention and dismissed the 
appeal. Rasul Khan came to this Oourt 
in revision, which was heardin the first 
instance by Din Mohammad, J. Sitting in 
single Bench. On behalf of the petitioner 
reliance was placed on a Fall Bench 
decision of the Chief Court, Emperor v., 
Mawaz(1), where it had been held that a 
Magistrate, who has kaowledge that a 
person convicted by him of an offence is 
under security, but abstains from making 
any order for forfeiture of the bond, cannot 
subsequently take proceedings to recover 
the penalty. The correctness’ of this 
decision was challenged by Counsel for the 


(1) 13 P R 1913 Cr; 18 Ind. Cas. 403; 39 P L R 1913; 
l4 Qr, L J 67, 
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Crown, who maintained that the plain 
interpretation of the wording of s. 514 did 
not justify the imposition of any such 
restriction. Din Mohammad, J. was in- 
‘clined to this view, but, having regard to 
the fact that the ruling cited had been 
followed for many years in this Province, 
he referred the case toa larger Bench for 
an authoritative pronouncemenl. The 
question has accordingly been considered 
by a Full Bench. 

Section 514, sub-s. (1), Criminal Proce- 
dure Code reads as follows ; 

“Whenever itis proved to the satisfaction of the 
Court by which a bond under this Code has been 


taken, orofthe Court of a Presidency Magistrate 
of the First Olass, - 


or when the bond is for appearance before a 
| Oourt, to the satisfaction of such Court, 
that such bond has been forfeited, the Court shall 
record the grounds of such proof, and may call upon 
any person bound by such bond to pay the penalty 
ae or to show cause why it should not be 
paid. 

The phraseology of this sub-section is 
very clear and precise and there is nothing 
in this or in any other part. of the 
section, or the Code, from which it may 
reasonably be inferred that proceedings 
for the forfeiture of the bond should be 
taken simultaneously with the order 
convicting the accused person for having 
committed an offence involving a breach 
of the peace. There is no ambiguity what- 
ever about the language employed by the 
Legislature and it is difficult to see how 
the section can be interpreted as laying 


down that the Magistrate should act 
immediately or not at all. Indeed, cl. (7), 
which was added to s. 514 by the 


Amending Act of 1923, contemplates that 
proceedings for realizing the penalty 
incurred by the forfeiture ot the bond may 
be started subsequently. 

There are some Cases in which the con- 
trary view has been taken, but with the 
greatest deference, I can see nothing in 
8. 514 of the present Code, or the correspond- 
ing sections of the earlier Codes, to support 
the broad proposition enunciated therein. 
The two earliest cases are by the Calcutta 
High Court, decided under the Code of 
1612, and as they have been followed in 
decisions of the Ohief Oourt, I shall refer 
to them in some detail. In both these 
cases, the proceedings were not against 
the surety, but against the principal, for 
realizing the penalty incurred by him by 
forfeitufe of his recognizance. In Jn re 
Ram Chunder Lalla (2), the facts were 
peculiar. There, the petitioner had been 


(210 LR 134, 
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ordered to execute a security bond for 
Rg. 1,000 to keep the peace for one year. 
Shortly after this order he caused simple 
hurt to another person and was convicted 
under s. 323, Penal Code, and sentenced 
to pay a fine of Rs. 20 only. Seven months 
after the conviction when the term for 
which the recognizance had been taken 
had expired, proceedings for realizing the 
penalty were started at the instance of a 
private party and the Magistrate ordered 
the petitioner to pay the full amount of 
tbe bond. ‘The High Court held that 
the proceedings had been started to 
gratify the vindictive feelings of a third 
party and that the exaction of the penalty 
was wholly unnecessary for preventing 
the breach of the peace. Having come 
to this conclusion cn the facts, the learned 
Judges proceeded to make the general 
observation that where a Magistrate has 
taken recognizance from any person and 
that person is brought before him within 
the period covered by the recognizance, he 
ought at the time of making an order in 
respect of the offence alleged on the second 
progecution, to take into consideration the 
fact that there is an outstanding recogni- 
zanes and to determine, once for all, 
whetherhe will proceed on it or not; and 
that if the Magistrate had abstained from 
making any order for forfeiture of the 
recognizance, it must be taken that he 
had determined not to proceed upon it 
for that particular breach of the peace. 
It was not open to him to re-consider and 
add to his former order subsequently; and . 
that proceedings taken after tne lapse . of 
considerable time were “bad and contrary 
to the intention of the law” 


This case was followed in In re Parbuttt 
Churn Bose (3) where the proceedings for 
realizing the penalty for the forfeiture of 
the recognizance were quashed on the 
ground that the Magistrate having 
inflicted a sentence of - fine and 
imprisonment with the knowledge that the 
recOgnizance was forfeited, the sentence 
imposed at the time of the conviction must 
be presumed to be the “entire cumulative 
penalty” appropriate for the offence, and 
that an additional penalty should “not 
be = super-udded subsequently”. The 
learned Judges observed vhat although 
the words ot ss. 460 and 464 (of the Code 
of 1872) did not exactly cover the case, it 
seems “to come distinctly within the spirit 
of those sections.” In both these cases, ax 7 


(3) 30 LR 406. 


- at all. 


1939. 


has been stated above, the proceedings were 
against the principal, and the decision was 
based upon the “intention of the Legfsla- 
ture,” as gathered not*from the wording, 
but the “spirit of the sections, that the 
Magistrate should act immediately or not 
| The rule laid down therein was 
applied to the case of a surety by the 
Punjab Ohief Court in Gul Khan v. 
Emperor (4), where Olark, O. J. laid down 
the broad proposition that 

“at the time of conviction the Magistrate should 
take the whole case into consideration and pass, 
once for all, what he considers a suitable punish- 
ment, and not proceed piecemeal by passing a 


sentence atone time and subsequently passing an 
order for. foreiture of the bond.” a 


About the same time, the matter came 
before the Allahabad High Court in Emperor 
vV. Raja Ram (5). In that case, Knox and 
Aikman, JJ. declined to follow the Cal- 
cutta cases cited above and held that the 
mere fact that no immediate action under 
s. 514 is taken Against a person recognizance 
to keep the peace, or against his surety on 
the conviction of the former of an offence 
involving a breacn ot the peace, is no bar 
to the taking of such proceeding at asub- 
sequent lime; as tor example, after whe 
time for appealing has expired, or after an 
appeal by the principal has been dismissed. 
They observed that tuere was notoing in 
the language eiher of the Uode ot Grimi- 
nal Procedure of 1072 or that of 1898 wnieh 
laid down any such limitation. ‘I'ney thougat 
that a Magiscrate, who passes an appeal: 
able sentence on a Cunviclien tor a breach 
of tue peace, may very well wait until tne 
period of the appeai nas expired, of if aa 
appeal is fied, wult it is decided, before ne 
takes acuou under s. ol4. rne contiict 
between Gul Knan v. Emperor \4) and tne 
Allahabad case cited avuve Amperor v. 
kaj Hum (9) 1ed wa retereuce toa Fail 
Bench vf tas Uuier Vours in Hmperor v. 
Mawaz (1). Ratugan, d. wau delivered tne 
Judgment, while recognizing the torce of 
the argumen. tual were wus nothing in 
8, dit of ing Uoue to depara Magisvrate, 
who has convicted a person of an offence 
which involves toileiture ut we bond, from 
subsequently taking acuon against that 
persou vy lorjelung tue bond in question 
remarked as fullows: 

_ “But, in our opinion, the spirit of the section is 

in favour of the view taken py Sir William Ulark 

and by the vudges of tue Higa Vourt vf Valoutta. 

We tank 15 as a legitimate inference that, uf a 

Magistrate, who has knowledge of the lact that 

tne persoa befure him has, by his conduct, iorfeit- 
s 


2) 26 PR 1904 Cr.; 1 Or, L J 1100, 
w) #6. A 202, A W N 1903, 237, 
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ed his bond, does not make any order for forfeiture, 
he must be taken to have decided not to take 
action on the bond in respect of that particular 
breach of the peace, and that he cannot thereafter 
re-consider and add to his order, by directing for- 
feiture of the recognizance.” 

Tnis case was followed by Moti Sagar, J., 
sitting in Single Bench, in Munshi v. 
Empevor (6). But it has been dissented 
from by the Judicial Commissioners of 
Sind and Peshawar in Jeo Mal v. Emperor, 
¥2 Ind. Cas. 742 (7) and Miram Shah v- 
Emp2ror, 163 1nd. Oas. 443 (8) respectively, 
who have preferred to follow the view 
taken in Emperor v. Raja Ram (5). It will 
be seen that in all these cases the decision 
is based upon (a) the “intention of the 
Legislature” as gathered, not from the 
wording, but the “spirit” of the section, 
and (6) the assamption that the sentence 
imposed by the Magistrate, while convict- 
ing the accused for the offenze committed 
by him during the term of the bond, must 

. be presumed to be the “cumulative 
penalty” for that offence and the forfeiture 
of the bond. With the greatest respect to 
the learned Judges who decided these 
cases, | venture to say that neither of these 
reasons is sound. [t is one of the establish- 
ed canons of interpretation that where 
{as in the case before us) the words of a 
‘statute are plain and clear and admit of 
but one meaning, it is not open to the 
Courts to speculate as tothe intention of ` 
the Legislature. In such cases, the inten- 
tion of the Legislature is to be gathered from 
tne words used. As observed by Lord 
Watson in Salomon v. Salomon & Cv. (9) at 
p. 486: 

“ ‘Intention of the Legislature’ is a commn but 
very slippery phrase, which, popularly understood, 
muy signify anything from intention embodied in 
positive enactment to speculative opinion as to 
what the Legislature probably would have meant, 
although there has been an omission to enact it. 
ln a Vourt of law or equity, what the Legislature 
intended to be done, or not to be done, can only 
be legitimately ascertained from that which it has 
chosen tv enact, either in express words or by 
reasonable and necessary implication?” 

‘Iinere is nothing in s. Olt or any other 
part of the Uode, which restricts expressly 
or by necessary implication tne power oi 
the Uourt to take action for realization of 
the penalty under the pad after the order 
convicting the accused had been passed. In 

(6) AL R 1924 Lah, 600; 75 Ind. Cas, 692; 25 Ur. L 


dx. 

(7) 92 Ind. Cas 742; AIR 1926 Sind 180; 27 Or. L J 
320; 20 B LR Y9. 

(8) 163 Ind. Cas, 443; A IR 1936 Peshe 141; (1936) 
Or, Uas. 663; 37 Ur. L J 049; 9 R Posh. 2. 

(9) 2887) A O 22, 66 Ld Ob, 35; 45 Wk 193; 75 L 
T 426; 4 Manson 89. 


*Page of (1897) A, O[&d] 





852 
this connection, it is imporiant to note that 
in some other sections of the Code the 
Legislature has expressly provided that 
certain orders (specified therein) must be 
passed at the time cf disposing of the ori- 
ginal case, and the fact that no such provi- 
sion occurs in s. 514 indicates that no such 
limitation was intended to be placed in this 
case. For example, in e. 230, it is laid 
down that where the Magistrate finds that 
an accusation against the accused person 
-was false, aud either frivolous or vexatious, 
he may, by his order of discharge or acquit- 
tal, call upon the complainant forthwith to 
show cause why he should not pay compen- 
sation tothe accused. Similarly, in s. 106 
of the Code, it is expressly laid down that 
the Court may, at the time of passing sen- 
tence on conviction for offences mentioned, 
order the accused to execute a bond for 
keeping the peace, ete. 

.As regards the second ground, that the, 
sentence imposed by the Magistrate at the 
Conviction must be presumed to be “cumu- 
lative penalty,” it is difficult tosee how 
this can possibly apply to a case against 
the surety who is not before the Magistrate 
at the time, and who is under an indepen- 
dent obligation to the Crowa on the bond 
solemnly executed by him. 

_ After giving the case careful consider- 
tion, I hold that the mere fact, that no 
Immediate action under s. 514 has been 
taken against the person under recogni- 
zance to keep the peace, or against the 
surety, on the conviction of the former to 
keep the peace,is no bar to such proceed- 
ings being taken, at a subsequent time, and 
that-the wide proposition to the contrary 
laid down in Emperor v. Mawaz (1) cane 
not be supported. It is, of course, a 
matter for decision in each case, depend» 
ing upon its own facts and circumstances, 
whether, when proceedings under s. 514 
have been started subsequently, the penaity 
should or sould not be exacted in whole 
or in part. In the case before us, no 
argument was addressed on the point, 
that the sum of Rs. 300 ordered to be paid 


by the petitioner was excessive. I would 
accordingly disniiss the petition for 
revision, 


Addison, J. —I agree, 
Ram Lall; J.—i agree. | 
D. . Petition dismissed. 


° . . 


MAKSOOD ALI V. PRESIDENT, UNICN BOARD, GAREWA (PAT) 


18010 


PATNA HIGH COURT 
eCriminal Reference No. 18 of 1938 
Jung 14, 1933 
MANOHAR LALL AND UBATTBRJI, JJ. 
MAKSOOD ALI AND. OTHERS— 
versus 
PRESIDENT, UNION BOARD, GARHWA 

Criminal Procedure Code (Act V of 189%), 5. 133— 
Proceedings under — Public nuisance by trade—Dis- 
pute between parties, whether traae should be stopped 
or no: — Overwhelming evidence proving trade to be 
nuisance—-Magistrate ordering trade to be stopped and 
giving adequate reasons why tts regulation was not 
proper—Magistrate held exercised discretion legally 
and properly and trade could not be, ordered to be 
regulated in revision — Nuasance-—Public nuisance— 
Nuisance dangerous to health cannot be legalized by 
long enjoyment. 

In proceedings under s. 133, Criminal Procedure 
Code, the only dispute between the parties was whe- 
ther the trade which was being carried out by the 
opposite party and which had become fa public 
nuisance should be ordered to be stopped. There 
was no dispute that it should be regulated in any 
manner. The opposite party were insisting that they 
were cariying on their trade in a proper manner and 
that it was in these circumstances nota nuisance, 
There was overwhelming evidence which proved the 
existence of nuisance which was injurious to the 
health and physical comfort ofthe public. The 
Magistrate ordered the trade to be stopped and gave 
adequate explanation, as to why he did not think it 
proper to puss a conditionalorder for regulating the 
trade : 

Heid, that the Magistrate had complete jurisdic- 
tion to adopt either of the courses provided in s. 133 
aod as he had exercised his discretion in a proper and 
legal manner it was not within the province ofa Court 
of Revision to impose sume conditions, for regulating 
the trade which the evidence in the case did not 
justify and to which the minds of the parties were 
never directed. Municipal Commissionere of the 
Suburbs of Cuicusta v. Mahomed Ali (1) and Munici- 
pal Vommissioner for tne Suburbs of Calcutta v. 
Amanat Alt (z),relied on. |p. 854, col Lj 

Oditer.—No length vf enjoyment can legalize a 
public nuisance involving actual danger to the health 
of the community. Munectpal Commissioners of she 
Suburbs of Cascutta v. Mahomed Ali (1), relied 
on, |p.8əə, col, 1.) 


Reference made by the Judicial Oom- 


missinerer, Cnota Nagpur, dated May 
5, 1938. l 
Mr. M. Rahman and Syed Imam. 


Hasan, ior tne Reference. 

Messrs. Awauesh Nandan Sahay andi 
Visnnu Deva Narayan, agaiust the Refer- 
ence. 

Manohar Lall,J.—This is a reférence: 
by the Judicial Commissioner of Chote 
Nagpur recommending that the order of. 
Mr. 8. W.A. silgrami,. Deputy Magistrate. 
wih frst Glass powers at Daltonganj dated 
February 2d, 1¥sc, passed under 8. 133, 
Criminal Procedure Uode, against the 
opposite pariy may be modified in the 
manner suggested by the learned Judge, 
The order passed was that the opposite 
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party as butchers do close the business of 
slaughtering animals and selling meat gnd 
beef in their respective houses within a 
month. The learned Judicial Commis- 
sioner thought that this order was far more 
drastic than was warranted by the findings 
and therefore recommended that as the effect 
of this order would be to deprive the 
butchers of their means of livelihocd, they 
should not be deprived of those means 
without being given a chance to improve 
their metheds. They have been admittedly 
carrying on the business up to the date 
of the order. The learned Judge recom- 
mended that the order should be altered 
in this wise that an order should be passed 
in there terms that the butchers may be 
ordered “to regulate their business in such 
a way as to eliminate the defects noticed.” 

We have heard the learned Advocate on 
behalf of the opposite party and Mr. Awa- 
desh Nandan Sabay on behalf of the Crown. 
The proceedings were started as a result of 
an application before the Sub-Divisional 
Magistrate of Daltongunj filed by the Tahsil- 
dar of the Union Board of Garhwa, dated 
October 6, 1937. The allegations in that 
petition were in brief that: 

“owing to the slaughter-house being near the pub- 
lic institutions and the way in which the slaughter- 
house is kept and the meat and beef are kept for 
sale, the butchers were creating a great nuisance to 


the public and the members of the publih living in 
that locality and to the general passers by.” 


It was also alleged that the bones and 
hides that are kept in the houses of the 
opposite party give out bad smell causing 
a complete nuisance to the public inthe 
neighbcurhood. For several years past the 
Health Officer of the school and the other 
authorities were alleged therein to have 
pointed out that the existence of this 
slaughtering-house and the carrying on 
of the trade so close to the English High 
School had the result that the hostel and 
the school were rendered insanitary and 
undesirable. The Inspector of Chota Nag- 
pur Division, it is stated, had also strongly 
condemned the existence of this slaughter- 
house and had directed the anthorities of 
tke school to take proper steps in the mat- 
ter. The Union Board, it was then stated 
in the application, made every attempt to 
stop the nuisance but owing to the alleged 
obstinacy of the opposite party the nuisance 
still continued and now that the nuisance 
had become very great and was injurious 
to the health and physical comfort of the 
community, he. the petitioner, prayed that 
proper proceedings should be taken to‘stop 
and prohibit tthe nuisance. Seven wit- 


nesses were examined on behalf of the 
complainant. We have gone through the 
evidence of these witnesses at length as 
we have been invited to do so by the 
learned Advocate for the opposite party 
who insisted that there was no evidence 
whatsoever to justify the finding of the 
Magistrate that these slaughter houses 
(private) were a nuisance. Several of the 
important witnesses are public officers 
whose evidence is entitled toa great weight 
and the learned Magistrate who had the 
witnesses before him had no hesitation 
whatsoever in relying completely upon the 
statements elicited from them. Witness 
No. 1 who is a Tahsildar of the Union 
Board states that: 

“the houses of the accused are east of the road. On 
the west side of the road there is the Garhwa High 
School which has a hostel. The thana and the 
hostel are close to the school. The slaughter of 
cattle in those courtyardsis a nuisance to passers-by 
asthe sight and the smell are both offensive. The 

hides are kept in those court-yards. In rainy season 
there is very bad smell..” 

Witness No.2 (Mr. J. N. Gupta) speaks 
of the previous reports which were sub- 
mitted by him on this matter from time 
totime and he speaks in his evidence in 
these words: 

“I inspected the school on April 25, 1936... 
When I was giving lantern lecture in the sehool 
compound on April 25, 1936, at about, 8-30 p.m, I 
felt stinking smell which was rather nauseating 
which might be due to tanning of raw hides.... 
I asked the Headmaster to take necessary steps for 
the removal of the slaughter-house from the vicinity 
ofthe school.” 

Witness No. 3 for the proseculion is a 
Medical Officer of the school. He states 
that the Headmaster drew his attention to 
the existence of the slaughter-house near 
the schocl which was 50 yards off and in 
ay answer to the question put by the Court 
he stated that: 

“bad smell comes from the side of the slaughter-house 
when wind blows from thatside. During inspection 
I smelt the bad smell coming from that side.” 

Witness No. 4 for the prosecution is an 
officer-in-charge of the Police Station at 
Garhwa. He says that “bad smell comes 

- from the slaughter-house” and he gives his 
reason for not taking any steps in the 
matter because he saysethat he understood 
that the school authorities were taking 
necessary steps for the removal of the 
slaughter-house. Witness No. 5 is a 
shop keeper of the village who states that 
the slaughter-nouses in question are visible 
from the road and are kept in bad condi- 
tion and bad smell comes therefrom the 
houses of the accused are kacha houses. 
The next witness is also a man of that 
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place and is a cultivator and sweetmeat 
seller. He says that the houses of the 
opposite party give very bad smell; the 
bad smell is felt when strong wind blows. 
The Jast witnessir the Headmaster himself 
who says in his evidence: 5 
“Frequently bad smell comes from the houses of 
the accused persons to the school classes, and the 
hostel and Headmaster’s quarters. Within the 
school compound we often find pieces of meat and 
bones dropped by birds or dogs. Sometimes when 


the smell becomes unbearable, we have to dismiss the 
classes.” 


We were also taten through the decu 
mentary evidence inthe case. This complete- 
ly corroborates and supports the oral evi- 
dence which has juat been summarized. The 
eviderce which J have briefly summarized 
above was accepted by the learned Magis- 
trate who heard these witnesses and saw 
their demeanovr in tke witness-bex. I 
cannot see any error in Jaw which he has 
committed in accepting this overwhelming 
evidence and I hold that the conclusicn at 
which he has arrived was absolutely justi- 
fied by tke evidence. I am not referring to 
the evidence of the opposite party because 
the learned Magistrate has given good rea- 
sons why he cannot place any reliance upon 
that evidence and as a Court of fact his 
decision is final. 


The question then arises whether the re- 
ecmmendation made by the learned Judicial 
Commissi‘ner should be accepted. Now 
it isto be remembered that the learned 
Magistrate had complete jurisdiction to 
adopt either of the course provided in 
B. 133., Sub-cl. (1) itself contemplates that 
a Magistrate may order that the trade or 
occupation be prohibited or regulated. In 
this case the only dispute between the 
parties was whether the trade which was 
being carried out by the opposite party 
should be ordered to be stopped. There 
was no dispute that itshould be regulated 
in any manner. The opposite party were 
insisting that they were carrying on their 
trade in a proper manner and tbat it 
was in these circumstances not a nuisance; 
and when that matter has heen decided 
against them, it ig not within the province 
of a Court of Revision to impose some condi- 
tions whieh the evidence in the present 
case does not justify and to which the 
minds of tle parties were never directed. 
The learned Magistrate in his explanation 
has pointed out why he did not think it 
proper to pass a ccnditional order for 
regulating the trade of the butchers. 
He rays that be was of opinion that the 
Oourt was not able to frame a set of 
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rulea, or asetof conditions for regulating 
the slaughtering of animals and felling 
of meat by the opposite narty. He also 
thought that the imposing of conditions 
weuld lead to a never-ending trouble 
between the hutchers and the Garhwa 
Union because there will be enmplaints 
by the Union that the conditions wera 
violated in this way and that way and 
the best course was to prohibit tke trade 
(ag he was fully empowered to do under 
the Jaw) and to enable the butchers to 
fix their trade at some other convenient 
place distant from the school premises. 
Ordinarily a Magistrate ia net allowed to 
supplement his iudgment by means of an 
explanation; bntin this case as the ques- 
tion was raised for the first time before 
the Judicial Oommissioner and later 
on before this Court on behalf of the 
opposite party (there being nothing in the 
-evidence whatsover which suggested that 
the trade could be or should be allowed 
to be regulated in any particular manner), 
we have allowed ourselves to be impressed 
by the explanation which the learned 
Magistrate has given. In these circum- 
stances we think that the learned Magistrate 
had exercised his discretion in a proper and 
legal manner in passing theorder which he 
has done. 


We have derived assistance from the two 
leading cases on this point in Municipal 
Commissioners of the Suburbs of Calcutta 
v. Muhammad Ali (1) and Municipal 
Commissioners for the Suburbs of Calcutta 
v. Amanat Ali (2). Both these cases related 
to similar facts. At p. 535* the learned 
Judges observed : 

“The evidence of the witnesses for the prosecution 
goes to show that this slaughter-house, constructed 
as it is, could not be carried on without creating 
nuisance. Looking at the whole evidence, we 
think, it cannot be said that the cause shown 
ought to have satisfied the Magistrate that his 
order ought not to have been made, We cannot 
say that in point of law he was not fairfy 
justified in coming to the conclusion, upon the 
evidence before him, that the trade of slaughtering 
cattle, as carried on by the defendants at the 
Kurya slaughter-house, was injurious to the health 
of the community; nor can we say that his order 
that such trade should be suppressed, was not a legal 
and proper order.” 

The remarks apply a fortiori to the facts 
of the present case. At p. 507* of the 
earlier case the following instructive pass- 
age cceurs : 

“As observed by Lord Tenterden, in a case some- 


(N7BL R 499; 16 W R Or, 6. ° 
(2)7BL R516. 


*Pages of 7 B L. R= Eii 





1939 


what similar to the present, Rex v. Cross (3) the 
license would not entitle the defendant to 
continue the business one hour after it became 
a public nuisance to the neigpbourhood, Although 
the Oommissioners had taken no steps under 
Act VITof 1865 against the defendants, the defend- 
ants had ample warming to set their house in order 
by the prosecution instituted against them by many 
hundreds of their neighbours in the course of last 
year, 

In the present case also the opposite party, 
though repeatedly informed from at least 
1930, have not set their houses in order. 
As to the argument that the butchers had 
prescriptive right to continue the trade 
which existed in some form or other in this 
locality from 1844, the learned Judges 
observed as follows: 

“As to the claim of a prescriptive right alluded 
to by the learned Judge, we may observe that no 
prescriptive right to maintain the elaughter-house 
in its present condition wag set up before the 
Joint Magistrate, nor could any such right have 
been effectually asserted ; first. because it appears 
on the evidence thatthe slaughter-house has existed 
inits present position only for about six, or at most 
10 years; (as also in the case before us); secondly, 
there is no evidence that, even during the whole of 
that time, the place was used in the same manner 
and the stenchee emitted to the same extent as at 
present ; thirdly, in our opinionit is clear that no 
length of enjoyment can legalize a public nuisance 
involving actual danger to the health of the com- 
munity” 

Itis unfortunate that this order may, to 
some extent, interfere with the carrying on 
of the trade by the butchers who do not 
seem to be personsin substantial positions 
in life, but when people choose to live 
in a well-crdered society, their personal 
liberties are often curtailed in the interest 
of the public at large and indeed the 
health of the public must be considered 
to be of paramount importance. Follow- 
ing the reasoning in the two cases 
referred to ahove, I consider that the facts 
as found by the learned Magistrate 
justified him in making the order which is 
recommended for revision and I have no 
hesitation in discharging the revision and 
confirming the order passed by Mr. S. W. A. 
Bilgrami. 


Chatterji, J—I agree. 
R Revision discharged. 


a (1826) 2 Car. & P 483; 31 RR 634; 172 ER 
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December 13, 1938 
Leaca, O. J., Wapsworta AND KRISHNASWAMY 
AYYANGAR, JJ. 
K. V. KRISHNA IYER— 
APPELLANT 
versus 
K. G. SUBRAMANIA IYER~ 

RESPONDENT 

Civil Procedure Code (Act V of 1908) 8. Al 
Decree-holder purchasing propertyin execution— 
His assignee instituting suit for possession against 
judgment-debtor claiming a right as a stranger— 
Suit held not barred, 

In execution of a small cause decree, the decree- 
holder himself purchased the property but he did 
not get possession, either actual or symbolical. At the 
time of the eale the property was in possession of the 
sister of the judgment-debtor who held the property 
asa tenant of her brother. The tenancy had com- 
menced prior to the attachment proceedings. Sub- 
sequent to the sale the e 
perty to the judgment-debtor who again leased the 
property to another person. A suit was brought bya 
representative of the decree-holder by purchase, 
against the judgment-debtor and his tenant for 
possession. The question was whethers 47, Oivil 
Procedure Code, was a bar to the suit : , 

Held, that s. 47 was no bar to the suit. The 
moment the sale took place the judgment-debtor’s 
rights in the property ceased, and when his sister 
put him in possession in 1919, he went into possession 
without any rights unless in the circumstances he 
could be deemed to be assignee of the tenancy. Bo 
far as the property was concerned, the execution was 
complete and he was no longer the judgment-debtor. 
The possession of the judgment-debtor at the time of 
the suit was therefore the possession of a trespasser 
or asan assignee of the tenant who was in possession 
at the time of the Oourt sale and who by reason of 
her tenancy having commenced before the attachment 
could not be regarded as the representative within 
the meaning of £. 47, In either case, the suit could not 
be regarded as one instituted against the judgment- 
debtor or anyone claiming under him and therefore 
the principle of s.47 would not apply. [p. 857, col. 2.] 

L. P. A against the judgment of 
Mr. Justice Venkatramana Rao, dated 
October 31, 1935, and passed in 8. A. No. 
1542 of 1931 preferred to the High Oourt 
against the decree of the Court of the 
Subordinate Judge of South Malabar at 
Palghat in A. 8. No. 129 of 1929 (A. S. No 
336 of 1929, District Court) preferred against 
the decree of the Court,of the District 
Munsif of Palghat in O. S. No. 319 of 
1927, | 

Messrs. P.S Narayanaswami Ayyar and 
P.S. Ramachandra Ayyar, for the Appel- 


lant. 

Mr. K. V. Ramaseshan, for the*Respon- 
dent. 

Leach, C. J.—This appeal adds another 
case tothe long list of cases which have 


tenant surrendered the pro- - 
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reference to the effect of s. 47 of the Civil 
Procedure Code. The facis of the present 
case are of an unusual nature and there 
is no reported decision which directly 
covers it. In execution of a small cause 
decree passed by the Court of the Dis:rict 
Munsif of Palghat, the pr:perty which is 
the subject matter of this appeal was 
purchased on September 17, 1917, by one 
Krishnier to whom was issued the usual 


sale certificate. On January 17, 1918,- 


Krishnier conveyed the property to two 
persons, Krishna Pattar and Subbalaksh- 
mammal, who by a deed dated February 
3, 1927, sold itto K. V. Krishna Iyer the 
present appellant. At the time of the sale 
the property was in the possession of 
Lakshmi Ammal, a sister of Sankaranaray- 
ana Iyer, the judgment-debtor. She held 
the property as a monthly tenant of her 
brother. In 1919 sbe surrendered the 
possession of ihe property to Sankaranara 
yana Iyer, who thereupon granted 4 
monthly tenancy of itto a person naned 
Kuppiah Pattar. In 19/3 Kuppiah Pattar 
assigned his rights to one K.G. Subrama- 
nia Iyer who remained in possession of 
the property as a monthly tenant of 
Sankaranarayana Iyer until 1927 when 
he purchased the property from Sankara- 
narayana Iyer, Neither Krishnier nor 
the sppellant ever obtained actual or 
symbolical possession of the property. 
The suit out of which this appeal arises 
was filed by the appellant against Sankara- 
narayana Iyer and K. G. Subramania 
Iyer for possession. In his plaint the 
appellant treated the surrender of she 
property by Lakshmi Ammal to Sankara- 
narayana Iyer as an assignment to 
him of her tenancy and Sankaranarayana 
Iyer and K. G. Subramania Iyer as 
successive holders of the tenancy. One 
line of defence was that the appellant 
had acquired no interest in the property. 
It was said that the transfer by Krishnier 
to Krishna Pattar and Subbalakshmi 
Ammal was a benami transaction and that 
the real title remained with Krishnier. 
The main contention, however, was that 
s. 47 of the Uivil Procedure Code barred 
the suit. The District Munsif found 
against the plaintiff on both issues and 
dismissed tne suit. On appeal to the 
Subordinate Judge of South Malabar the 
decree of ithe trial Court was reversed, the 
Subordistate Judge helding that the transac- 
tion was not benami and that s. 4/ did 
not apply. A second appeal to this Ccurt 
followed and was heard by Venkatramana 
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Rao, J. who agreed with the District Munsif 
onthe question of the application of s. 47, 
but granted him leave to file an appeal 
under cl. 15 of the Letters Patent, the 
decision of the Subordinate Judge was 
final on the question whether the transac- 
tion between Krishnier and Krishna 
Pattar and Subbalakshmammal was of a 
benami nature. 


The question which falls for decision is 
in what capacity did Sankaranarayana 
Iyer obtained possession of the property 
from his sister? If he obtained possession 
of the property in the same capacity 
ashe held at the time of the Bale in 
execution, the appeal fails; but if he 
obtained it in another capacity, the appeal 
succeeds. As Venkataramana Rao, J. has 
pointed out in his judgment, so far as this 
Court is concerned. it is well settled that 
proceedirgs by adecree-holder who has 
become the auction-purchaser for deli- 
very of possession must be deemed to relate 
tothe execution or discharge cr satisfac- 
tion of the decree within the meaning 
of 8.47 ofthe Civil Procedure Code. It 
is considered that the section bars a suit 
by a decree holder for possession of the 
property purchased by him in execution 
of his own decree not only against the 
judgment-debtor or any one claiming under 
him but the bar isequally applicable to 
a purchaser from the decree-holder. The 
learned Judgs referred in this connection 
to tLe decisions of the Court in Sandhu - 
Taraganar v. Hussain Sahib (1) and Sornam 
Pillar v. Tiruvazhiperumal Pillai (2). In 
Veyindramuthu Pillai v. Maya Nadar (3) 
it was held by a Full Bench that a pur» 
chaser at a Court auction who is a stranger 
to the suit comes within: the purview of 
s. 47 as the representative of the judgment- 
debtor. There are numerous earlier 
decisions which support the judgments 
in the cases just cited. The Oalculta 
High Court shares the view of this Court; 
Kailashchandra Tarapadar v. Gopal Chan- 
dra Poddar (4). Other High Courts have 
however, interpreted s. 47 in a different 
sense. ‘ne effect given tos. 47 by this 
Court has not been accepted without 
criticism by all the learned Judges who 
have had to consider the question. In 


(1) 28 M 87; 14M LJ 474. 

(2)51M L J 126; 96 Ind. Oas. 657; 23L W 744; 
(19:6) M W N 563; A I R 1928 Mad. 857. 

(3)23 M 107: 54 Ind. Oas. 208; (1919) M W N 881; 26 
MLT 391; 38 M L J 32 (F B). e : 

(4) 53 O 781; 95 Ind. Cas. 4945430 LJ 345; 300 W 4 
N 649; A I R 19:6 Oal, 798 (FB). 
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Kattayat Pathumay v. Raman Menon 15) 
Benson and Bashyam Ayyangar, JJ, 
doubted whether proceedings taken® by 
a decree-helder who b&d purchased pro- 
perty to obtain ‘possession did relate 
to the execution, discharge or satisfaction 
of the decree, but theviewof the earlier 
decisions they felt constrained to follow 


them. In Sandhu Taraganar v. Hussain 


Sahib (1), Arnold White, CO. J. observed 
that if the matter Were res integra, he 
would be disposed to hold thatthe right 
to suefor possession was not a question 
relating to the execution, discharge or 
satisfaction of the decree, where the plain= 
tiff represented a decree-kolder who had 
purebased land in execution of the decree. 
Tt has, however, been the practice cf this 
' Court for ever 50 years to treat s. 47 as hav- 
ing the application which I have indicated, 
andin my opinion, it is now far too 
-late inthe day to resopen the question. 
This appeal must, therefore, be decided 
on the basis that a decree-holder who 
purchases property in execution cannot 
institute a suit to recover possession 
from the judgment-debtor or some one who 
stands in the shoes of the judgment- debtor 
and his remedy is confined to an appli- 
cation, where the pericd of limitation is 
only three years. 

As I have already pointed out, the 
appellant's case is based on the assumption 
that Sankaranarayans Iyer got possession 
of the property in 1919 as the assignee 
of the tenancy. It is common ground that 
a suit for possession will lie if this 
was the position, as a tenant cannot 
be regarded as a representative within 
the meaning of s. 47 whereasin this case 
the tenancy has commenced before the 
‘attachment. In the plaint it was alleged 
that Lakshmi Ammal fraudulently colluded 
with Sankaranarayana Iyer in surrendering 
the property tohim but no attempt was 
made to prove this and for the purposes 
of this appeal it must be taken that her 
action was bona fide. The appellant 
contends that atenant can only currender 
his tenancy to the landlord or if the 
landlord has parted with his rights in the 
property tothe person who has acquired 
the landlord's rights and as by reason 
of the provisions of s. 65 of the Oivil 
Procedure Code, the property in suit vested 
in Krishnier from the time he bought it at 
the Court auction, Lakshmi Ammal could 
not, in law, surrender the tenancy to her 


” e brother. At the time she purported té do 


(5) 26 M 740. 
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so he had no interest in the property. It: 
is said that at the most her action put 
Sankaranarayana Iyer in the position 
of the assignee of the tenancy. There ig 
substance in the argument, but it isnot 
necessary for the purpose of deciding 
this appeal to pause to inquire whether 
there is any flaw, because if Sankaranura-’ 
yana Iyer cannot in law be deemed to 
have entered into possession of the pro- 
perty in 1919 os the assignee of the 
tenancy he entered into possession without 
right and was therefore in the eyes 
of the law a trespasser. A trespasser clearly 
cannot rely ons.47 to support his pos: 
session. 

The fact that Krishnier did not apply 
for and obtain symbolical possession of the 
property under the provisions of O. XXI, 
r. 96 of the Oivil Procedure Oode, could 
not affect his right to the property. 
The property vested in him absolutely, 
with or without symbolical possession, 
as soon as he became the auction-pur- 
chaser. Rule 90 is there to assist an auction 
purchaser to secure recognition of rights 
already acquired. Venkatramana Rao, J. 
considered that it was obligatory on the 
part of the appellant to obtain symbolical 
possession and that Lakshmi Ammal was’ 
beund inlaw to surrender the property 
to the person who had granted her the- 
tenancy, but the learned Judge overlooked 
the provisions of s. 65. The fact that’ 
Lakshmi Ammal was unaware of the Court 
auction would excuse her from liability 
in surrendering possession of the property: 
to her brother but the surrender could 


not put him in any better position.’ 
Jt must be remembered that there is. 
a great difference between possession: 


and seisin. Theowner of property who has 
created a tenancy is seised of the property 
but the possession is with his tenant. In 
Deo v. Finch (6) Denman, O. J. observed 
that where it issaid that the pcssession 
of a tenant for years is the possession 
of the party entitled to the freehold, that. 
imports that such person is seised of 
the estate of freehold. At the time of the 
auction sale Sankaraparayana Iyer was 
seised of the 
possession of it and the auction gale 
took away from him his seisin and gave 
it tothe auction-purchaser. The moment 
the sale took place his rights in the pro- 
perty ceased, and when his sister put him 
in possession in 19)9 he went into posses- 
sion without any rights unless in the 

(6) (1833) 4 B & Ad, 283; 110 E R 462, | 


property, but was not in - 
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circumstances he could be deemed to be 
assignee of the tenancy. Sofar as the pro- 
perty was concerned, the execution was 
complete and he was no longer the judg- 
ment-debtor. 

For the reasons indicated, T am firmly of 
the opinion that the case does not fall 
within the purview ofs. 47 of the Civil 
Procedure Code, and I would allow the 
appeal with costs throughout. 

Wadsworth, J.—I agree. 

Krishnaswam| Ayyangar, J.—I also 
agree. 


ND, Appeal allowed. 


PATNA HIGH COURT 
Oriminal Revision No. 595 of 1938 
November 9, 1938 


VERMA, 9. 
BANKIM BEHARI SEN—Petitioner 


; versus 
YUSUF MIAN AND oragRs—OppPosita 
Š PARTY 

Criminal trial—Acguittal—Setting aside 
Original charge under s. 427, Penal Code (Act XLV 
of 1860)—Magistrate holding local inquiry without 
notice to parties and concluding that offence was 
under 3. 428, and acquitting accused under s. 247, 
Criminal Procedure Code (Act V of 1898)—Acquittal 
held, must be set aside. 

The charge framed against the accused was one 
under s. 427, Penal Code. The Magistrate held a 
local inquiry without notice to the parties during 
the course of the trial, and as a result, came to the 
conclusion that the offence made out was one under 
8. 426, Penal Code. After having come to that con- 
clusion he acquitted the accused under s. 247, Crimi- 
nal Procedure Code, because the complainant did 
not happen to be present on the date on which 
he was to pronounce judgment : 

Held, that there were serious illegalities as a 
result of which the order of acquittal was vitiated 
and it must, therefore, be set aside. 

Or. R. from the order of the District 
Magistrate, Gaya, dated Septem ber 22, 1938. 
Mr. L. K. Chaudhury, for the Petitioner. 

Mr. M. Yasin Yunus, for the Opposite 
Party. 

Order.—Although this Court is reluctant 
to interfere with an order of acquittal, yet 
on account of the serious illegalities 
committed by the trial Court, I am afraid, 
I shall have to set aside the order of 
. acquittal passed by it under s. 247, 
Criminal Procedure Code. ‘fo begin with 
the charge framed against the accused, 
was one under s. 427, Indian Penal Oode. 
This charge was. never amended till for 
the first tame we hear in the tinal order 
thatthe Magistrate thinks that the offence 
committed possibly came under 426, Indian 
Penal Code, and after having come to 
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that conclusion, he acquits the accused 
unders. 247, Oriminal Procedure Code, 
becduse the complainant does not happen 
to be present on ths date on which the 
Magistrate was to pronounce judgment. It 
appears, as pointed out by Mr. Yasin 
Yunus, that he held a local inquiry and evi- 
dently it is upon the basis of that local in- 
quiry that he has come to the conclusion that 
the offence made out was one under s. 426, 
Indian Penal Code, but even with regard to 
this local enquiry, I see no indication in 
the order sheet as to when the Magistrate 
made up his mind to go to the place 
and whether he informed the parties about 
the local inspection or not. The inspection 
note of course is dated September 4, 1938, 
He has, therefore utilized his observation 
in the course of the local enquiry for 
coming to 8 certain finding. As the local 
enquiry was held without any notice to 
the parties (so far as one can see from 
the order sheet) and as the charge, which 
was framed under s, 427, Indian Penal 
Code, was in order to utilize the provisions 
of s, 247, Oriminal Procedure Code, 
suddenly deemed to be a charge under 
s. 426, Indian Penal Code, on the basis 
of the observations made in the local in- 
quiry, I am afraid the cumulative effect of 
all these is that the last order which is 
an order of acquittal under s. 247, Orimi- 
nal Procedure Code, is vitiated and there- 
fore it must be set aside. The case should 
be sent back to the Magistrate to be dis- 
posed of in accordance with law. 
8. Acquittal set aside, 





BOMBAY HIGH COURT 
Suit No. 102 of 1937 
January 31, 1938 
BLAOKWELL, J. 
VITHALDAS VISHRAM— PLAINTIFF 


versus 
JAGJIVAN GORDHANDAS— 


DBFENDANT 

Sale of Goods Act (III of 1930), 8. 55—Plaintiff 
obtaining decree—Defendant agreeing to purchase it 
by written agreement providing payment of price 
within four weeks and execution of assignment after 
payment—Before completion of four weeks judgment- 
debtor adjudged insolvent — Defendant refusing to 
complete purchase — Suit by plaintiff for purchase 
price orin alternative for damages for breach of 
contract—Held, on construction that agreement was 
sale out and out and suit fell under s. 55(1) and was 
maintainable—Decree—Sale of—Oral contract of sale 
of decree, if can be made—Assignment in writing, 
propriety of—Civil Procedure Code (Act V of 1908), 
0. XJI, r. 16—Requirement of transfer in writing ra 
one of procedure and not a substantive enact- 
ment. x : 
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Plaintiff obtained a decree in axecution of which 
y a warrant of attachment, the right, title aed 


wb 
bminterest of the jndgmert-debtey in two immovable 


pronerties ware attached, he jutement-debtor 


muhaving failed to satisfy the decree, the Sheriff waa 


directed to sell hy public auction the right. title and 
interest of the jndgment-debtor in those properties. 
Notice was issued to claimants inviting elaima Ar a 
result of the matine, the defendant filed an affidavit 
of claim in which he claimed to be a secured areditor, 
and also claimed priority over the vlaintiff in rer- 
pect ofa mortgage executed hy the indament-dehtor 
in his favour The vlaintiff dispnted the defendant's 
claim to priority. During the investigation of the 
claim. the defendant came to a settlement with tha 
plaintiff. the terms of which were reenrded in writine 
signed hy the resnective attorneys of the plaintiff and 
the defendant. The agreement provided (1) that the 
defendant was to pay certain sum to the vlaintiff 
within four weeks in full settlement of his claim: (2) 
that on such payment thea plaintiff was to execute an 
assignment of the indgment-debt with all the benefits 
ofthe decree within four weeks and the defendant 
wasto he at liberty to raise the attachment at hia 
cost. After the execution of the agreement hnt before 
the expiry of four weeks, the iudgment-debtor waa 
adjudged insolvent. The defendant thereafter refused 
to complete the purchase and hence the plaintiff in- 
stituted a suit to recover the aereed amornt as price 
of the decree bargained and sold and in the alterna- 
tive the same amount as damages for breach of con- 
tract : 

Held, on construction of the consent terms that the 
parties intended to enter into and did enter into an 
oral agreement for sule of the decree, credit being 
given tothe defendant at his option for fonr weeks, 
andthe plaintiff undertaking to give to the defen- 
dant an assignment of the judgment-debt in writing 
upon payment within four weeks. The agreement 
therefore was an agreement of sala ontand out 
and the suit fell within a. 55 (1), Sale of Goods Act, 
and that the buver having wronefullv refused to 
pay the price of the decree, the plaintif was entitled 
tomaintain an action for the price. [p. 869, col. 2; 
p. 263, col. 1.1 

Held, further that even if it be assumed that the 
agreement was A mereagreement to sell and not a sale 
the cirenmstances showed that the defendant wished 
to buy the plaintiff offand that the intention of the 

` parties was that the defendant wae to take the deeree 
as it was with the right to enforceit as it was neither 
of the parties had in contemplation the possibility 
thatthe judgment-debtor might subsequently to the 
date of the consent terms become insolvent, and 
thosa consent terms were certainly not subjectto any 
implied condition that the dehtor should remain 
solvent. Jn the circumstances of the case the plain- 
tiff was entitled to maintain the claim under 9.55 (2) 
Sale of Goods Act. Krell v, Henry (4) and Ragunath 
v. Gangaram (5), referred to. [p 863, col. 1.] 

Tt is plain. on the construction of the terme of 
O. XXI, r. 16, Civil Procedure Code, that the require- 
ment of a transfer in writing is a mere requirement 
of procedure. Itis not a substantive enactment 
which says that unless there ia an assignmentin 
writing of a decree,a transfer, though made orally, 
shall be inoperative or void Krishnaswami Naidu v. 
Karuppan Chettiar (1), relied on.” |p. 840, col. 2.] 

There may be an oral contract for the rale ofa 
decree, and though the transferee of the decree must, 
ifhe wishes to execute it against the judgment- 


* debtor, arm himself with an assignment of the 


decree in writing, such assignment in writing ie 
required only for purposes of procedure, and does 
not affect the substantive rights of the parties 60 
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far as the agreement itself is concerned, if that 
agreement had previously been entered into orally. 
Jatindra Nath Basu v. Peyer Deye Debi (2), explain- 
ed. Wolverhampton and Walsall Ry. Co. v. L. &N. 
W. Ry. Co. (3), referred to. [p. 861, col. 2.] 


Mr. J. H. Vakeel, for the Plaintiff. 
Mr. K. J. Khambatta, for the Defendant. 


Blackwell, J.—In this case the plaintiff: | 


sues to recover the sum of Rs. 3,750, the 
price of a decree alleged to have been bar- 
gained and sold by him to the defendant. 
In the alternative he claims a like sum as 
damages. The defence to the suit put 
shortly is that the agreement was a mere 
agreement to sell and not a sale out and 
out, that it was subject to an implied con- 
dition between the parties that the decree 
should remain capable of execntion, and 
that before the agreement to sell matured 
into a sale, the judgment-debtor became 
insolvent, and the basis of the agreement 
consequently fell through, and the parties 
were relieved from their respective obliga- 
tions under the agreement. It is agreed be- 
tween the parties that 1 should first decide 
wkether the agreement was an out and out 
sale or an agreement to sell, and that the 
alternative claim for damages should stand 
over until after my decision on this 
question. 

The material facts may be briefly stated: 
On June 26 1936. the plaintiff in sum- 
mary Suit No. 578 of 1936 obtained a 
decree against one Mulraj Gordhandas 
Kapadia for Rs. 9,335-8-0 with interest 
tLereon at six per cent. per annum from 
the date of the decree till payment. In 
execution of that decree by a warrant of 
attachment dated July 4, 1936, the right, 
title and interest of the judgment-debtor in 
two immovable properties in Bombay were 
attached. The judgment-debtor having fail- 
ed to satisfy the decree, the Sheriff of 
Bombay was directed to sell by public auc- 
tion the right, title and interest of the 
judgment debtor in those immovable pro- 
perties by a warrant of sale, dated Septem- 
ber 25, 1936. On October 9, 1936, the 
Commissioner for taking accounts with 
whom the warrant of sale had been filed 
issued a notice to claimants in certain 
newspapers inviting claims in respect of 
the said two properties. Asa result of the 


nctice, the defendant, who is a brother of ` 


the judgment-debtor, on or about Decem- 
ber 3, 1936, filed an affidavit òf claim 
in which he claimed to be a secured 
creditor, and also claimed priority over the 
plaintiff in respect of a mortgage dated 
July 31, 1936, executed by the judgment- 
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debtor in bis favour. The plaintiff disputed 


the defendant's claim to priority. During 
the investigation of the claim-before the 


Commissioner the defendant, who obviously . 


wished to buy off tha plaintiff, came to a 
settlement with the plaintiff, the terms of 
which were recorded in a writing signed by 
the respective attornevs of the plaintiff and 
thé defendant on March 2, 1937. The 


terms of the settlement constitute the - 


agreement, the nature of which is in dis- 
pute between the parties. It has been put 
in as Ex. (A). That agreement is headed 
“Consent Terms.” It provides (1) that the 
applicant (i. e, tte defendant) was to pay 
Rs. 3,750 to the plaintiff within four weeks 
in full settlament of his claim; (2) that on 
such payment as aforesaid the plaintiff was 
to execute an assignment of the judgment- 
debt with all the benefits of the decree 
within -four weeks and the applicant was to 
be at liberty to raise the attachment at his 
cost, and Jastly, each party was to bear his 
costs including the cost of assignment. 

It is agreed between the parties that a 
decree, by reason of s. 3 (34), General 
Clauses Act (X of 1897), “movable pro- 
perty,” and that as such, it falls within the 
definition of “goods” in s. 2 (7), Sale of 
Goods Act of 1930, in which “goods” is 
defined as meaning every kind of movable 
property other than actionable claims and 
money. Both the parties have argued this 
case upon the footing that the agreement 
was either an out and out sale of goods, or 
an agreement to sell goods. 

In considering the question whether this 
agreement is a sale or a mere agreement to 
sell, itis to be observed that it has been 
laid down in: Krishnaswami Naidu v. 
Karuppar Chettiar (1), that a sale of a 
decree may be made orally. The ques- 
tion in that case was whether the liquidator 
of a company, which had been dissolved, 
after an agreement by the liquidator to sell 
a decree, could execute an assignment of 
the decree after dissolution of the company 
for the purpose of enabling-the transferee 
of the decree to execute the decree. In the 
judgment it was pointed out that the decree 
was transferred py auction on February 1, 
1922, when the eompany was not dissolved, 
and.following earlier decisions which were 
cited in the judgment,.the Oourt held that 
a decree is not an. actionable. claim within 
the meaning of the Transfer of Property 
Act,. and therefore an assignment of a 
decree need not be in. writing, from which 

(1) 51 M681; 109 Ind. Oae. 563; A I R 1928 Mad. 478; 
54 MLJ 663; 27 L W588... ; 
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it followed that the assignment was valid 

and complete, though not in writing. The. 
judgment then proceeded to draw attention . 
to the fact that fdr purposes of execution - 
under O. XXI, r: 16, Civil Procedure Code, ' 
a transferee must be able to produce to the. 
Court which passed the decree for the pur- - 
pose of enabling him to execute the decree a 

transfer in writing. Itis plain, I think on. 
the construction of the terms of O. XXI, 

T. 16, that the requirement of a transfer in 

writing is a mere requirement of procedure. 

It is not a substantive enactment which says 
that unless there is an assignment in writ- 

ing of a decree, a transfer, though made 

orally, shall be inoperative or void. Rule 16, 

O. KAT, which reproduces s. 232, Civil Pro-- 
cedure Code, of 1882, provides among other’ 
things that where a decree is transferred 

by. assignment in writing or by opera- 

tion of law, the transferee may apply for 

execution of the decree to the Ccurt which 

passed it, and the decree may then be 

executed in the same manner and subject 

to the same conditions as if the application 

were made by such decree-holder. Thé 

Court.in the Madras case, to which I have 

referred, obviously treated r. 16,0. XXI, as, 
a mere rule of procedure, and as not affect- 
ing the substantive law as to the transfer of 

decree, and I entirely agree with that 

decision. 


It has been contended by Mr. Kham- 
batta, who has argued this case with great 
ability on behalf of the defendant, that I 
am precluded, by a decision of the Privy 
Council in Jatindra Nath Basu v. Peyer 
Deye Debi. (2), from holding that the 
agreement in question is a sale and not 
a mere agreement to sell. It is therefore 
important to see what the nature of that 
case was, and what the decision in regard 
to it was. The sait was brought by the 
plaintiffs-respondents against the defend- 
‘an's-appellants for a decree for specific 
performance of a contract, dated June 20, 
1895, whereby the respondents or their repre- 
sentatives agreed to sell a mortgage decree, 
dated July 17, 1893, to the appellant's 
representative, one Trailokya. Nath Bose, 
who agreed to buy it for Rs. 19,000. Sub- 
sequent to this agreement on an appli- 
cation by the respondents dated June 8, 
1893, for execution of the decree of © 
July 17, 1893, it was held that that decree 
had become time-barred on June 1,. 1898. 

(2) 431 A 108; 3i Ind. Cas. 69; A 1 R 1916 PO 247; 
43.0 990; 14 AL J 527; 20C W N 846; (19163 1 M 
N 403; 18 Bom. L R 509; 240 LJ 67; 20 ML T.25;3, 
LW 553; 31M L J 248 (P Q).” 
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As the resull cf this the appellants contend- 
ed that as the decree agreed to besold had 
been barred by limitation, they were under 
no obligation to carry out the agreement, 
Ohitty, J., who tried the suit, held that it 
was the duty of the vendors to keep the 
decree alive and dismissed the suit on the 
ground that at the date of the suit the 
decree was barred by limitation. On appeal 
his decision was reversed, and the suit was 
decreed, whereupon the appellants appealed 
to His Majesty in Council. 

- Itis to be observed that their Lordships 
of the Privy Oouncil, as appears from the 
judgment delivered by Sir Juhn Edge, 
approached the case as one in which the 
agreement of which specific performance 
was sought was an executory agreement, for 
the completion of which something remained 
to be done in order to put the parties in 
a position relative toeach other in which, 
by the preliminary agreement of June 2), 
1395, they were intended to be placed. 
Referénce was made to the observations of 
Lord Selborne, L. O. in Wolterhampton and 
Wal.all Ry. Co. v. L. & N. W. Ry. Co. (8). 
at p. 439* ın which it was said that the ex- 
pression “specilic perforinance,” as applied 
to suits known by that name, presupposes 
an executory as distinct from an executed 
agreement, something remaining to be done, 
such as the execution of a deed or a con- 
Veyance, in order to put the parties in the 
position relative to each other in which by 
the preliminary agreement they were in- 
tended to be placed. Stopping there for a 
moment, it will be observed that the plain- 
tifis in that case had themselves treated 
the agreement as an agreement to sell and 
hot an out and out sale, and their Lorde 
ships of the Privy QOouncil were discussing 
the case upon that footing. The only ques- 
tion which fell to be decided by them was 
whether the plaintiffs, who conceded that 
the agreement was an agreement to sell 
and not a sale, were entitled to ask for 
Specific performance of the agreement when 
by their own default in Zailing to keep the 
decree, the subject-matter of that agree- 
ment, alive they were not ready and willing 
at the time when that agreement to sell 
was to mature intow sale to hand over or 
assign a decree which was still alive. That 
` was the only point for decision by their 
Lordships, and therefore certain other 
observations inthe judgment, to which I 
will uow proceed torefer, must, in my 
* epinion, be regarded merely as obiter. e 
e < (8) (4878) 16 Eq, 433; 43 L J Uh, 131. 
*Page of (1878) 16 Hig.—/ id.) : 
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Their Lordships went on to observe in 
the judgement that what remained to be 
done in that case was on payment by 
Trailokya Nath Bose of the agrced price, 
the transference to him’ of the decree for 
sale of July 1/, 1893. The judgment then 
proceeds as follows (p. 515): 

“Such a transfer of the decrece to Trailokya Nath 
Bose could, by reason of s. 232, Civil Procedure 
Code, 1282, be effected only by an assignment in 
writing On and after June 1, 1898, the decree, 
as a decree capable of being executed, could not 
by reason of the bar of limitation be assigned 
to Trailokya Nath Bose. It had become a dead 
decree: whereas the decree, whatever might be its 
value, which he had agreed to purchase, and 
which the executors had agreed to assign to him, 
was a decree capable of execution.” à * 

Mr. Khambatta has not unnaturally 
strongly relied upon this passage. and has 
submitted that it laye down asa matter 
of law that a transfer of a decree can be 
effectéd only by an assigament in writing. 
The observations of their Lordships in this 
fespect are, I think, purely obiter for rea- 
sons which I have already given, and this 
view of the matter is in conflict which the 
viewtaken by the Madras High Oourt in 
Krishnaswami Naidu v. Karuppan 
Chettiar (1), a casein which the question 
was directly in point. With the greatest 
respect, therefore, f do not feel myself 
precluded from approaching this question 
afresh in a suit, which is nota suit for 
specific performance, bul is a suit for the 
price of a decree alleged to have been bar- 
gained and sold, and in which the plaintiff 
-bases his claim. upon an out-and out sale, 
and not upon an agreement to sell. I hold 
that there may be an oral contract for the 
sale of a decree, and that though the trance 
feree of the decree must, -if he wishes to 
execute it against the judgment debtor, 
arm himself with an assignment of the.de- 
cree in writing, such assignment in writing 
is required only. for purposes of procedure, 
and does not.aifect the substantive rights 
of the parties so far as the agreement itself 
is concerned, if that agreement hadiprevi- 
ously been entered into orally. 

in considering whether the consent terms 
in question constitute an out and out sale, 
ora mere agreement tosell, I apprehend 
that the Court must endeavour to ascertain 
when it was the intention of the parties 
that the property in the goods, the subject- 
matter of the sale, was to be transferred. 
I think it is plain frum the conseyt terms 
that from the time when they were entered 
into, the plaintiff could not have proceeded 
wilh the sale of the right, title and interest 


_of the judgment-debtor, Had he attempted 
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to doso, the defendant could clearly have 
restrained him by injunction immediately, 
Farther, by the consent terms the defendant 
was to be at liberty toraise the attacn- 
ment at his own cost at any moment. Both 
these matters, in my opinion, indicate that 
the intentiun of tne parties was that the 
Property in the decree should pass from 
the plaintiff to the defendant forthwith. 1s 
18 true tnat the defendant was given four 
‘weeks within which to pay the money. 
But that was an option given to him, and 
1 think, that provision merely amounts to 
the plaintiti having agreed to give credit to 
‘the defendant for four weeks 1or payment 
of the price of the decree whicn he nad 
sold to him orally out and out. 

it has been argued by Mr. Khambatta 
that the detenaant could not raise the 
‘atlacoment until he had got an assignment 
an writing. ‘Lhar no doubts is perfectly true. 
Kut it was open to the defendant at any 
moment he chose, after those consent terms 
were signed on March 2, to pay tue 
money and receive trom tue piain an 
assignment oi the judgmenti-depnt. Nv ela- 
borate assignment was necessary. All that 
the planu bud to do was to express 
in wring that he nad sold tne decree with 
all the venetit of it to the defendant—a 

_ mere matter of procedure in my opinion 
tor the purpose of enubling the uefendant 
nimseit to apply tor execution. As a matter 
of construction of these consent terms uere- 
fore 1 have come to tne conclusion that 
‘tne Parties intended to enter into and did 
enter into an oral agreement for sale ot ihe 
decree on Marcu Z, credit being given to 
tne defendant at his option for tour weeks, 
and the plaintiff undervaking tu give tu tne 
defendant an assignment of the juugmeni- 
debt in wrung upon payment within tour 
weeks. 

As Mr. Khambatta argued that the 
agreement was subject to an implied coudi- 
tion that the decree should remain capable 
of execution, | will briefly discuss tn1s ques= 
tion, although, strictly speaking, 16 would 
ouly arise 1r ine agreement Detween tue 
parties were held to be an agreement to 
sell dud not asale. After tue agreement 
was entered into and vefore the lapse of 
tne four weeks from March Z, lyo/, tne 
judgment-debtor on March 19, was ad-e 
juaicdted insoivent, Mr. Knambativa aigued 
shat tug agreement to sell, a8 De Cais li, 
was subject tO An implied condition between 
the parues tnat the decree snouid remain 
capable ot execution up to tue time when 
¿pe agreement to sell matured into a sale, 
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Krell v. Henry (4), is an example. He 
réierred to para. (2) ofs. 56, Contract Act, 
which provides tltat a contract to do an act 
which, after the contract is made, becomes 
impossible, or, by reason of some event 
which the promisor could not prevent, un- 
lawful, becomes void when the act becomes 
impossible cr unlawful. He contended that 
the word ‘impossible’ as used in this section 
does not mean merely physically impossible 
or literally impossibile, but also means come 
mercially impossible or impossible having 
regard to the state of things which the par- 
ties must have hadin contemplation when 
they made the agreement. 

Mr. Kuambatta relied upon the under- 
taking by the plaintitt in the consent terms 
to execute au assignment of ihe judgment- 
debt “wio sil the penenis of the decree,” 
ana submiited that inasmuch as the judg- 
menb-deptur nad became insolvent, 1t would 
be no longer pussible ior ine transleree ot 
the decree tu execute Lue decree agaimsi the 
Juagmentdebto1, and that this must have 
becu au eveub wuicn we pariies nad in 
cuntemplation when they entered into the 
agreement. Lb must, owever, be remember- 
cd as was decided in Haghunath v. Gangaram 
(a), tuah no benefit of au allucument already 
luado Passes 10 Lue wansieree of a decree, 
tuab Ue Lfausiviee Canbul COalinue any 
prucecaings previously commenced, aud 
must bimseil make a substantive applica: 
won to tue Courb which passed tue decree if 
Le in Bis vuru wisues bu execule Lhe decree. 
li is bLuereiure, Cear, | think, thar when bue 
pariles eulereu 1nlo buese consent terms, 
oliuer of inom contemplated inar tne de- 
lendant wouid be abie Dimseif to proceed 
with the aljacnment proceeuings previously 
Insutuiea by the decree-uulder. ‘Lhe 
argument of the defeudaut really involves 
UNe SUPPOS1UON buat tne Plalntut guaranteed 
LO Lue deteudanut the Lull benent of the 
decree wich was we subject-matter of 
Wwe Cousent terms, due absuraity of such 
a SUppOsilen 1s, L bunk, apparent irom ine 
Tach Laat tur we sum UL Ks. ó, suU, the 
piani was giving .o tue defendant all 
uid ngula lu a deuce tor iws. ¥,d00-6-U, and 
lb is UCUL bo unGerslaud wuy the piain- 
ui suyud LaVe golu lor sy Small a Bum 4 
GeCles UL buat amounb 1i We inteubion of 
We parues was wab ge sould, in sub- 
SluuGe, guaranice LU tue delondang thal 

(4) (L303 2 K B 740; 72 LJ K B194; 89 LT 3z; 
lo tuk ili 


. e 
©) za Bom. L R 474; 75 Ind. Cas. 893; A L R1923 o 
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the defendant would reap the full fruits 
of that decree. In my opinion, neither 
party had any such „maner in view. £ 
think that the circumstances show that 
the defendant wisned to buy the plaintiff 
off, and that the intention of the parties to 
be gathered from the consent terms was 
that the defendant was to take the decree 
as it then was on March 2, 1957, with 
the right to enforce it as ıt thon was in any 
way he could, the defendant taking his 
chance as to what he mignt ultimately get 
out of it. Neither of the parties, ın my view, 
had in contemplation tue possibility thas 
the Judgment-debtor migot subsequently to 
the date of the consent terms becume insol- 
vent, and in my view, those cousent terms 
were Celtainly not subject to any implied 
condition thas the debtor should remain 
solvent. 

Tne result in my opinion therefore is 
that even if Mr, Knambatta were right in 
his contention that the agreement was a 
Mere agreement to sell and nota sale, he 
still would not, in my view, be able toestab- 
lish that the parties were relieved altoges 
ther fiom their obligations under the agree- 
ment by reason of tne basis of the contract 
having come to an end upon the insolvency 
of the judgment-debtor, as ae nas contena- 
ed. L need not, however, pursue this matter 
jurther as no question of damages arises in 
view of my holding that this agreement 
was an agreement of Bale out ana oat. [Í 
think that this suit faus within 8. 29 (1), 
Sale of Goods Act, and that the buyer hav- 
ing wrongfully; as 1 hold, refused to pay 
the price of we decree, the plaintif 1s 
entitied to maintain an action forthe price. 
Even if the property in the goods nad not 
passed, as L hold it did, Lam also of opinion 
toat in tne circumstances of this case Lhe 
plaintuf would nevertheless be entitled to 
maintain this claim under s. 05 (2), Sale of 
Goods Act. In my view, however, he brings 
his case under s. 99 (1). ‘Lhe arst issue 
raised the question whether the suit as 
jramed was maintainable: Mr. Khambatta, 
however, at an early stage in the argument 
abandoned that contention. | answer tab 
issue, tuerelore, ın the uthrmative. ‘l'ne 
plaimnutt is entitled to a decree in terms of 
prayer (a; of the plaiot. 1 pass a decree 
accordingly, aud wne plaintif will under- 
take to execute an assignment of tue decree 
in favour of the defendant on payment of 
Rs. 3,750. 
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FEDERAL COURT 
suit, No. 3 of 1935 
Maren 23, 1939 
GWwYER, U. J., SULAIMAN AND 
V AaBADAOHABIAR, JJ. 
Tas UNITED PROVINCES—PLalntTiFF3s 
versus 
Tus GOVERNOR-GENERAL-In COUNCIL 
— DEFENDANT 

Cantonments Act (11 of 1924), s. 106 (c)—-S. 106 (e), 
whesher ultra vires the then Indian Legistature— 
Hven tf s. 106, had related to provincial and not central 
subject, Act once passed could not be challenged by 
virtue of 3. 84 (2%), Government of India Act 1919, 
W & lu Geo, V, Uh. lulj—s. 129-d—Government 
of india Act, 19l», scope of—S. Bi W) inter- 
pretation of — Government of India Act, 1935, 
(26 & z6 Geo. V., Un. 42%), 8, 204—J urisdiciion of 
feaeral Vourt to entertatn surt for declaration oy 
Provincial Government agarxst the Governor-Generas- 
wm-Councit, that s, 106, Cantonments Act Wd of 
1924), is ultra vires—Governor-Generai~in-Counctt, 
wheiner has inierest tn subzect-matter—‘l'e:m “tegah 
right in 8, 204, Meaning vj—Statute creating new 
mode of suing—Cause of acion, whether must arise 
comes tito 
force—Hederas Court Huies, O., XXI, rr. z, a— 
kulies of pleadings must be strictly Juisowed. 

No doubt fines imposed by Criminal Vourts in 
the Province would be properly credited to provin- 
cial revenues as receipts uccruiny in respeci of the 
administration of justices, but unly if uot other- 
wise appropriated by competent authority; and 
entry No. sU m the list ot central subjects, con- 
tained in Sch. J, of Government ot ladia Act of 
ivly, “ Uriminal Law, including criminal proce- 
dure,” clearly 1ncludes the power to legislate lur the 
destination vÍ unes for any criminal offences with 
respect to which 18 was cumpetent for the indis 
Legislature to iegisiate. ‘Lhe Devolution Kules ot 
4920, 1n making criminal law a central subject, 
gave the then luwian Legislature power uot ouly to 
Create criminal offeuces but also to provide for the 
destination of nnes imposed in teepect ot such 
vuences, ‘Thus the Indian Legislature nad power 
under the Vevulution Kules 10 legislate with respect 
Lo Cantonments anu WiLL reSpect to criminal iaw 
anu the lattor power iwcludeu u power to legislate 
With respect tu the uesbinution of fines imposed tur 
breaches of thecriminallaw. ‘lhe Indian weyislature 
hau, therefure, power tO enact s. dv0 of the Value 
meuts Act, 1¥é4¢, DECLOLR LUD Was Rot, theretore, ustra 
vires the then Legislature, Toronto Usty Corporation 
v. Hi. Alturneys-uenerut for Ganadu unu Quebec 
dniervenero (4), relerred to. |p. d06 dp, d07, cul, Lj 


Even if s.,106 ofthe Cantonments Act, 1924, had’ 
related to a provincial and not a central subject 
the Act once passed could not be successrully cnal- 
Jenged in any Vourt of law by virtue of s. oF (4), 
of Government of India Act of lysd. Accordingly, 
1t was a law in force in British India immediately 
betore the commencement of tart lll of tue Const~ 
tution act of i¥3p, and by reason of s. 2yz ot that 
Act 1b continued im force in British india until 
altered or repealed or amended by a cumpeteut 
Legislature or other competent authority. |p. 567, 
Cul. 2] . 

Per Gwyer, O. J.—S. 129-A, of the Government of 
India act, 1449, had reference to legislation pur- 
porting in terms to repeal or alter or amend the 
Vevoiution kules, and not to legislation which was 
merely inconsistent with the nules and, theretor¢g 
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could only be said to repeal or to alterthem by 
implication. [p:‘67,col 1] 

Federal Court has jurisdiction to entertain a suit 
for a declaration that s. 106 of the Cantonments 
Act of 1924, was ultra, vires. The Federal Court 
has by s. 204 (1), of the Act an exclusive original 
jurisdiction in any dispute between the Governor- 
General-in-Council (or, after Federation, the Fede- 
ration) aud any Province, if and in so far ag the 
dispute involves any question, whether of law or 
fact, on which the existence or extent of a legal 
right depends. ‘The legal right of the Province to 
have the fines credited to Provincial revenues and 
not to the Oantonment Funds depends upon the 
validity or otherwise of s. 106 of the Act of 1924. 
As the plaintifis deny the validity of the section, 
and the defendant asserts it, this is clearly a 
dispute involving a question on which the existence 
of a legal right depends. Oantonment Board is, a 
corporation with statutory powers or duties of its 
own ; but is not an independent body and the 
Central Government exercises a considerable measure 
of control over it, more indeed at the present time 
than it did before the Oonstitution Act came into 
force, as 2 reference to the adaptations and modi- 
fications which the: adaptation order has made in 
the Oantonments Act of 1924, plainly shows. In 
these circumstances the Governor-General-in-Ooun- 
cil has a sufficient interest in the eubject matter of 
the challenged enactment to make it possible for 
the Federal Court to entertain a suit against him 
at the instance of a Provincial Government for a 
declaration that the enactment is ultra vires. |p. 
869, col. 2.] : ME 
- The rules with. regard to pleadings in O. XXI, 
of the Federal Court Rules are to bs strictly fol- 
lowed ; and particular attention should be given to 
r. 2 and to r. 5. Adherence to these rules will 
enable the opposite party to know exactly what case 
he hasto meet, will be of material assistance to 
the Court, and- will tend to shorten proceedings by 
clarifying and defining the real issues in the case. 
ip. 870, ccl. 1.]- : 
` Per Sulaiman and Varadachartar, JJ.—The ter: 
‘legal right' used-ins. 204, Government of India Act, 


.1935, means'recognised by law and capable of being 


énforced by ‘the power of a State, but not neces- 


‘sarily ina Courtcf Law, lt isa right of a party 


recognised and protected by a rule of law, the vio- 
lation- of which would be a legal wrong done to his 
interest and respect for which is a legal duty, even 
though no action may actually lis. The only ingre- 
dients are a legal recognition and a legal protec- 
tion. ‘The mere fact that under the previous Act 
the Provincial Governments were subordinate admi- 
nistration under the control of the QOentral Govern- 
ment and could only have made a representation to 
the Governor-General in Oouncil or the Secretary 
of State, would not be sufficient in itself for hold- 
ing that the former could not possibly possess any 
‘legal rights’ at allagainst the Central Government, 
even in respect of rights conferred upon them by 
the provisions of the new Act. 1 
affords a new mode of suing, the cause of action 


need not arise subsequently tothe period when the’ 


statute comes into operation. Where a statute 
creates a new jurisdiction, the new jurisdiction, 
takes up all past cases, and there is not the slight- 
est injustice in this: for although the circumstances 
may have occurred prior to the passing of the 
statute, the “suit or action may have baen commenc- 
ed subsequently. And so if a ‘legal right’ really 
existed under the old Act, s. 201 of the new Act 
would not be inapplicable merely because the right 


; gêlated to an earlier period. [p. 871, cols. 1 & 2.) 


Where a statute 
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Per Varadachariar, J.—When an enactment stated. 
that nothing therein shall be construed as having a partiz, 
cula» effect, it is not right to interpret that provision 
merely as prohibiting a Court from placing a particular 
construction on the enactment. The latter part of 
s. 84 (2) of Government of India Act, 1919, cannot 
be used to limit the significance of the earlier words, 
because the latter part relates not only to Acts of 
the Central Legislature but also to Acta of the 
Indian Legislature. 1: follows that notwithstanding 


. the Devolution Rules framed under the Government 


of India Act of 1919, the Indian Legislature was 
competent to enact s, 106 (c) of the Cantonments Act 
of 1924 [p. 679, col. 1] i 


Dr. N. P. Astana, Advocate-Qeneral, 
Uniled Provinces, with Mr. Sri Narain 
Sıhai, Advocate, instracted by Mr. Bannerji 
Agent, appeared for the United Provinces. 

Sir Brojendra Mitter, Advocate-Ganeral of 
India with Mr. K. K. Raizada, Advocate, 
instrucled by Mr. K. Y. Bhandarkar, Agent, 
appeared for the Governor-General: in-Coun- 
cil. < 
Gwyer, C. J.—In this suit between the 
United Provinces and the Governor General- 
in-Council, the plaintiffs pray for a decla- 
ration that certain provisions of the Canton- 
ments Act, 1924, were ultra vires the then 
Indian Legislature and were therefore not 
a law in force in British India when Part III 
of the new Constitution Aci came iato opera- 
tion ; that all fines imposed and realized 
by Oriminal Courts for offences committed 
within the cantonment areas in the United 
Provinces ought to be credited to provincial 


revenues ; and that the plaintiffs are entitl- ~ 


ed to recover and adjust all such sums 
wrongly credited to Cantonment Funds’ 
since 1924. The declaration. prayed for 
in the original plaint was limited to the last 
two. matters; but by leave of the Court 
the plaintiffs were allowed to amend it-in 
order that the Court might bein a positicn 
tu determine the real matter in issue in the 
Case. 

The Governor-General in Council by his 
defence denies that any provisions of the 
Oantonménts Act, 1924, were invalid ; and 
he contends further thatthe dispute with 
the plaintiffs is not one which is justiciable 
before this Court and that this Uourt has, 
therefore, no jurisdiction to. entertain the 
sult.. 

The factsin the case’ are not in dispute 
and may be shortly summarized. A canton- 
ment is a place in or in the vicinity -of 
which any of His Majesty’s regular forces 
or regular air forces are quartered and which 
has been declared by notification to bea 
eantonment forthe purposes of the Acts in 


that behalf for the time being in force. The , 


administration of cantonment areas, almost 
from their first establishment, has been fox 


a 
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obvious military reasons subject to special 
regulations. The first general Cantonments 
Act, a consolidating and amending meastfre, 
was passed in 1689 and repealed a large 
number of existing Acts and Regulations. 
The Act of 1889 was followed by another 
Consolidating and Amending Act in 1910 
(Act XV of 1910), and later by the very 
elaborate Code of 1924, an Act of £92 
sections and six schedules (Act II of 1924), 
which superseded all previous legislation 
and is, -though it has not itself escaped 
amendment, the principal Act relating to 
the subject which is now in force. 

Part of the administrative machinery of 
every cantonment area is the Cantonment 
Fund; which is credited with revenue de- 
Tived from various sources and is required 
to “be applied for the purposes, express or 
implied, for which any statutory powers and 
duties are conferred or imposed upon the 
administrative authority of the area; see 
89.10:i and 109 of the Act of 1924. Among 
‘the above source of revenue are all fines re- 
covered the cantonment (1) under the Act, 
or any rule or by law made thereunder, (ii) 
under 8.34 of the Police Act, 1864, or any 
corresponding enactment for thetime being 
in force, (iii) under Chap. XIII and XIV of 
the Indian Penal Oode, (iv) under s. 156 
of the Army Act, (v) under the provisions 
of any enactment providing for the crediting 


` of a fine to the Cantonment Fund, and (vi) 


- 


under any other enactment for the time 
being in force in respect of which the Gover- 
nor-Generalein-Council has, by general or 
special order, directed that the fines realized 
thereunder shall be credited to the Oanton- 
ment Fund. These provisions have not 
been affected by any subsequent legislation 
up to April 1, 1937, and were, therefore, if 
otherwise valid laws in force immediately 
before the commencement of Part III of the 
Oonstitution Act. Statutcry provisions with 
regard to Cantonment Funds first appeared 
in the Oantonments Act, 1 89. The pro- 
visions of that Act which relate to them 
were subsequently reproduced in the con- 
solidating and Amending Act of 1910; and 
8. 106 of the Act of 1924 only differs in this 
respect from the earlier statutes by the 
addition of the provisions (v) and (vi) set out 
above. 

Between the enactment of the Canton- 
ments Act, 1910, and the Cantonments 
Act, 1924, respectively the Montagu-Chelms- 
ford Reforms, embodied in the Government 
of Indio Act, 1919, Lad introduced profound 


* *and far-reaching changes in the constitu- 


tional structure of“ British India and in the 
100-109 & 110 
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relations between the Central and the Pro- 
vincial Governments ; andit is one of those 
changes thet has given rise tothe present 
suit. Upto 1919 the Government of India 
was essentially a unitary Government, with 
a concentration of authority at the centre. 
Every Provincial Government was under 
a statutory obligation to obey the orders of 
the Governor-General-in-‘Council and was 
under his superintendence, direction and 
control in all matters relating to the Gov- 
ernment of its Province; and the Central 
Legislature was supreme over all persons 
and matters in British India. The Govern- 
ment of India Act, 1919, did not, by any 
specific enactment, alter those relationships; 
but it added a new section (s. 49-A) to the 
existing Code which provided that statutory 
rules might be made (a) for the classifica- 
tion of subjects in relation to the func: 
tions of Government as central and provin- 
cial subject for the purpose of distinguish- 
ing the functions of Local Governments 
and Local Legislatures from the functions 
of the Governor-General-in-Council and the 
Indian Legislature, (b) for the devolution of 
authority in respect of Provincial subjects 
to Local Governments, and (e) for the allo- 
cation cf revenues or other moneys to those 
Governments. These rules were to be made 
by the Governo:-Genera'-in-Oouncil, with 
the sanction of the Secretary of State in 
Council, and bys. 129-A (a) of the Act were 
not to be subject to repeal or alteration by 
the India Legislature or by any Local 
Legislature. 

[t is thus that the Devolution Rules, 1920, 
came into existence ; and they gave to the 
Provinces for the first time a quasi inde- 
pendence of the Centre by alloting to 
them sources of revenue of their own and 
assigning them separate administrative and 
legislative spheres. Article 3 (1) of the 
Rules provided that: 

“for the purpose of distinguishing the functions of 
the Local Governments and Local Legislatures of 
Governors’ Provinces from the fuactions of the 
Governor-General in Oouncil andthe Indian Legis- 
lature, subjects shall in those provinces be classified 
in relation to the functions of Government as central 
and provincial subjects in accordance with the lists 
set out in Sch. I.” 

This Scnedule consisted of two parts: 
Part [ setting out the central subjects and 
Part II the provincial subjects. 

In Part I were the following entries :— 

“J (b). Naval and military works and Oanton- 
meki Criminal Law, including criminal*procedure ; 

“$1, Legislation in regard to any provincial sub- 
jects, in so far as such subject isin Part II of this 
Schedule stated to be subject to legislation by the 
Indian Legislature, and any powers relating to such 


= 
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subject reserved by legislation to the Governor-Gene- 
ral-in-Council.” 


In Part II the following entry is material : 

“17, Administration of justice, including constitu- 
tion, powers, maintenance and organization of Courts 
of Oivi] and Oriminal jurisdiction within the Pro- 
vinces ; sabject to legislation by the Indian Legisla- 
ture as regards High Courts, Chief Courts, and 
Courts of Judicial Commissioners, and any Courts of 
criminal jurisdiction," 


Lastly, Art. 14 of the rules provided that 
certain sources of revenue should, in the 
case of Governors’ Provinces, be allocated to 
the Local Government as sources of provin- 
cial revenue, and among them was includ- 


ed receipts accruing in respect of provincial 
subjects.” 


In 1926 the then Government of the 
United Provinces addressed the Government 
of India, claiming the processes of fines 
in cantonment areas as among the “receipts 
accruing in respect of provincial subjects,” 
inasmuch as the fines in question accrued 
in respect of the administration of justice 
and tLey advanced fcr the first time the» 
contention that s. 106 of the Cantonments 
Act of 1924 was ultra vires. The Govern- 
mert of India appear at that time to have ac- 
cepted this contention, but later they reject- 
edit. The new Provincial Government, 
after the coming into force of Part TII of the 
Constitution Act, adhered to the view of 
their predecessors and insisted that the 
fines should be eredited to provincial reve- 
nues, and since the Government of India 
still maintained the contrary, the present 
proceedings were begun. - 


The Advocate-General of the United Pro- 
vinces contended before us on behalf of the 
plaintifs that “receipts: accruing in respect 
of the administration of justice” prima facie 
jncluded all fines imposed by sll Criminal 


' Courts throughout the Province. He con- 


tended also that, if s. 106 of the Act of 
1924 required them tobe credited to the 
Cantonment Fund, it was repugnant to, 
and inconsistent with, the Devolution Rules 
and therefore by implication repealed or 
altered them, which, by reason ofs. 129-A 
of the Government of India Act, 1919, no 
Act of the then Indian Legislature had 
power todo. He argued therefore that the 
Act of 1924 was 16 that extent ultra vires 
and a nullity. This is the substance of the 
plaintiffs’ case, and it appears, if I may use 
an old and familiar simile, to be as full of 
holes as a colander. 

No doubt fines imposed by Criminal 
OCourtsin the Province would be properly 
credited to provincial revenue as receipts 
accruing in respect of the administration 
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of justice, but only if not otherwise appro- 
priated by competent authority; and entry 
No. 80 in the list of central subjects, ‘‘Cri- 
minal Law, including criminal procedure,” 
clearly includes the power to legislate for the 
destination of finesifor any criminal offences 
with respect to which it was competent 
for the Indian Legislature tolegislate. The 
case of Toronto City Corporation v. R. Attor- 
neyseGeneral for Canada and Quebe., Interve- 
ners (1), is conclusive on this point. Unders, 91 
of the British North America Act, 1867, the 
exclusive legislative authority of the Domi- 
nion Parliament is declared to extend (inter 
alia) to ‘criminal law, except the cousti- 
tution cf Courts of criminal jurisdiction, but 
including the procedure in criminal mat- 
ters." By s. 92 the Provincial Legislatures 
have exclusive power to make laws (inter 
alia) in relation to 

“the administration of justice inthe Province, in- 
cluding the constitution of justice in the Province 
including the constitution, maintenance and organi- 
zation of Provincial Courts, both of criminal and of 


civil jurisdiction, and including procedure in civil 
matters in those Courts.” é 

In the case cited the question arose whe- 
ther the Dominion Parliament, by virtue of 
its exclusive legislative authority with 
respect to criminal law, was competent to 
direct the manner in which fines impcsed 
for infractions of the criminal law should 
be appropriated. The Judicial Committee 
held that the Dominion Parliament was 
competent soto direct, and their judgment, 
with reference to the language of s. 91, 
above cited, contain the following 
passage :— | : 

“Plainly, and indeed admittedly, this confers on 
the Dominion Parliament the exclusive right by 
legislation to create and define crime and to impose 
penalties for their commission. In their Lordships' 
opinion it no less empowers the Dominion Legisla- 
ture to direct how penalties for the infraction of the 
criminal law shall be applied. Jt has always been 
regarded as within the scope of criminal legislation 
to make provision for the disposal of penalties inflict- 
ed, a8 innumerable instances show, and the power 
to do so is, if not essential, at least incidental, to the 
power to legislate on criminal matters, for it may 
well goto the efficacy of such legislation, If the 
power to direct the manner of application of penalties 
were to be dissociated from the power to create such 
penalties and were to be lodged in another authority, 
it is easy to see how penal legislation might be se- 
riously affected, if not stultified.” (Zbid at p. 104.) 

The similarity of the language in ss. 91 
and 92 of the British North America Act 
to that of the Devolution Rules will not 
escape attention ; and there can be no doubt 
that the Devolution Rules, in making cri- 
minal lawa central subject, gave the then. 
Indian Legislature power not only to create 

(© (1932) A O98 at p. 104; 101 LJ *P O 33; 146 L 
T7448 T L ROS. < 
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criminal offences but also to provide for 
the destination of fines imposed in respect 
of such offences. . 


e 

It will thus be seen that the Indian Legis- 
lature had power under the Devolution Rules 
to legislate with respect to cantcnments 
{entry No, 1 (b) of the list of central subjects 
and that and with respect to criminal law 
entry No. 30], and that the latter power 
included a power to legislate with respect 
to the destination of fines imposed for 
breaches of the criminal law; and that if 
the legislature chose to legislate as Tegards 
any OQourts of criminial jurisdiction in a 
Province, including of course Courts in 
cantonment areas, such legislation would 
prevail over any provincial legislation with 
respect to the administration of justice 
within the Province (see the concluding 
words of entry No. 17in the list of pro- 
vincial subjects). In these circumstances 
there appear to be no grounds on which 
the legislative competence of the Indian 
Legislature to enacts. 106 of the Canton- 
ments Act, 1924, could successfully be chal- 
lenged. 


I am also of opinion that the competence 
of the Indian Legislature to enact that 
section could not at any time have been 
made the subject of legal proceedings. 
By s. 84 (2) of the then Government of 
India Act, the validity of any Act of the 
Indian Legislature, or of any Local Legis- 
lature, was not to be open to question in 
any legal proceedings on the grounds that 
the Act affected a provincial subject or a 
central subject asthe case might be. The 
Plaintifis urged that this provision could 
not apply where an Act of tne Indian Legis- 
lature sought to repeal or alter or amend 
the Devolution Rules, since this was some- 
thing which the Legislature was forbidden 
todo by s. 129 A of the Act. In my opinion 
8. 129-A “had reference to legislation pur- 
Porting in terms to repeal or alter or 
amend the Devolution Rules, and not to 
legislation which was merely inconsistent 
with the Rules and therefore could only be 
said to repeal or to alter them by implica- 
tion. Indeed, if any other interpretation 
were adopted, the whole purpose of s. t4 (2) 
would have been defeated, for that enact- 
ment was clearly designed to make the new 
distribution of powers betweer the Centre 
and the Provinces an administrative and 
domestic arrangement only. The Pro- 

_ Vincial Governments and Legislatures 
though they” obtained a mucn greater 


“measure of freedom’ than they had enjoyed 


hitherto, still remained subject to central 
control; and the Oentral Legislature 
still retained by virtue of s. 84 (2) of the 
Act the power to legislate for the whole of 
British India. The provinces in other 
words were far from having acquired an 
autonomous status. The new adminis- 
tratitve and legislative spheres assigned to 
them were not exclusive ; and for protec- 
tion against the invasion of the latter they 
had to rely on the good sense and bona, fides 
of the Government of India and not on 
any Court of law. And I may point out 
that Art. 4 of the Devolution Rules them- 
selves provided that: 

“where any doubt arises as to whether a 
particular matter does or does not relate to 
a provincial subject, the Governor-General-in-Oouncil 
shall decide whether the matter does or does not so 
relate, and his decision shall be final.” 

If any doubt remained, it was removed 

once and for all by the Governor General's 
assent tothe Act of 1924. 
e For these reasons therefore I hold that, 
even if s. 103 of the Oantonments Act, 
1924, had, contrary tothe opinion which I 
have already expressed, related to a pro- 
vincial and not acentral subject, the Act 
once passed could not have been successful- 
ly challenged in any Court of law. Ac- 
cordingly, it was a law in force in British 
India immediately before the commence- 
ment of Part IL of the Constitution Act and 
by reason ofs. 292 of that Act it continued 
in force in British India until altered or 
repealed or amended by a competent legis- 
lature or other competent authority. 

It remains to consider the legal position 
sincs the coming into force of Part 111 of 
the Oonstitution Act on April 1, 1937. It is 
not in dispute that s. 106 of the Act of 
192: has not been altered or repealed or 
amended up to the present time. There 
are, however, two orders in Uouncil which 
have a bearing on the matter and on which 
it is necessary to say a few words: the 
Government of India (Adaptation of Indian 
Laws) Order, 1937, and the india and Burma 
(Transitory Provisions) Order, 1937. 

By s. 293 of the Act His Majesty is 
given power to provide by Order in Council 
that any law in force im British India 
shall, until repealed or amended by a com- 
petent legislature or other competent 
authority, have effect subject to such 
adaptations and modifications as appear to 
His Majesty necessary or expedient for 
bringing the provisions of that law into 
accord with the provisions of the Constitu- 
tion Act, Under this power the very 
elaborate Government of India (Adapta- 
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tion of Indian Laws) Order, 1937, has been 
made, an order running to some two hun- 
dred and seventy pages and covering 
the whole body of existing Indian legis- 
Jation among the India Acts in which 
modifications 
been effected is the Oantonments Act, 1924, 
in s. 106 of which the whole of para. (c) 
is now to be omitted, that is to say, the 
whole of the provisions relating to the 
crediting of fines to the Cantonment Fund. 
I assume though I donot know, that this 
adaptation or modification was made, be- 
cause it was thought that after April 1, 
1937, all. fines imposed for breaches of the 
criminal law must under the new Constitu- 
tion necessarily be credited to provincial 
revenues and thats. 106 of the Act of 1924 
could only be brought into accord with 
this state of things by the omission of the 
provisions to which I have referred. But 
whatever the reason for the adaptation or, 
modification and whether or not, it proceed- 
ed on correct interpretation of the Law, I 
do not think that it can now be challenged; 
and accordingly, but for the provisions of 
the other order which I have men: 
ticned and to which I advert below, it 
appears that on Aprill, 1937, the date 
when the Adaptation Order came into 
operation, the provisions of s. 105 of the 
Cantonments Act, 1924, relating to the 
crediting of fines to the Cantonments Fuad 
would have ceased to have effect. 

The other order, the India and Burma 


(Transitory Provisions) Order, 1937, was’ 


made under powers conferred by s. 310 (1) 
of the Constitution Act, which recites (inter 
alia) that difficulties may arise in relating 
to the transition from the provisions of 
the previous Government of India Act to 
the provisions to the Constitution Act and 
that the nature of the difficulties and of 
the provision which should be made for 
meeting them could not at the date of the 
passing of-the Act be fully foreseen. His 
Majesty is accordingly empowered to make 
by order in Council such temporary provi- 
sion for the purpose of removing any of 
these difficulties as might be specified in 
the order. One°of the difficulties which 
required to be dealt with appears to have 
arisen from the fact that certain sources of 
revenues, appropriated immediately before 
Part III of the Constitution Act came into 
force {for the use of Provincial revenues or 
of certain specified local funds, became 
after that date an exclusively central sub- 
ject. It would clearly have been highly 
inconvenient if these sources of revenues 


and adaptations have thus. 
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were suddenly cut off, before the Provincial 
Governments and Legislatures had had an 
opportunity of takieg stock of the situation ; 
and accordingly the order in question pro- 
vided (inter alia) that in every Province, 
notwithstanding anything contained in the 
Constitution Act or in any order in Council 
made thereunder, but subject to any provi- 
sion to the contrary which might be made 
by an Act of the Indian, the Federal or the 
Provincial Legislature passed in the exer- 
cise of the powers respectively conferred 
on them by the Act, any tax, fine, penalty 
or other sum required by or under any law 
in force immediately before the commence- 
ment of Part III of the Constitution Act to 
be credited any local fund or other fund 
should, during the two financial years next 
following April 1, 1937, continue to be so 
credited and should not, during those years, 
be deemed to be part of the revenues of the 
Province. Thus the status guo was to be 
preserved for a period of at least two years, 
in the absence of legislation to the con- 
trary; and no local fund found itself 
automatically and at once deprived of any 
existing source ofrevenue by the coming 
into force of Part ILI of the Constitution Act, 
merely because that particular source of 
revenue had now become a matter within 
the exclusive competence of tke Oentral 
Legislature. 

But “criminal law", which was a central 
subject under the Devolution Rules, 
remained a central subject under the Con- 
stitution Act: see entry No. 1 of Part I of 
List UJ in the Seventh Schedule to the Act. 
It is true that List III is the “Ooncurrent 
Legislative List’ and that the Provincial 
Legislatures have also power to legislate 
with respect to the matters enumerated in 
it; but a provincial law which is repugnant 
to any provision of a law which the Central 
Legislature is competent to enact with 
respect to any matter enumerated in the 
concurrent Legislative List is void to the 
extent of the repugnancy ; see 8. 107 (1)! of 
the Act. Nor is there anything in \the 
Provincial Legislative List (List IT of gthe 
Seventh Schedule) which gives a wider 
legislative competence to the new Pro- 


_vincial Legislatures than their predecessors 


had possessed for the present purpose 
under the Devolution Rules: see entry 
No. 2 of that List. If I am rightin my 
view of the competence of the then Indian 
Legislature to enact s. 106 of the Canton- 
ments Act, 1924, it followed that the Centrab - 
Legislature would have. been no less com- e 
petent to enact it after Part II of the 
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Constitution Act had come into force, and 
the provisions of the Transitory Provisions 
Order were not required for the purpose 
of continuing the statusquo in cantonment 
areas for the specified period of two years by 
anything in the new Act. The stauts quo 
was continued in this particular case by 
the Constitution Act itself, until the Central 
Legislature, and no other legislature, chose 
to alter it. But the provisions of the Ad- 
aptation Order, as I have already said, 
did affect the status quo, because as soon as 
that Order became operative, no fines could 
any longer be paid into Oantonment 
Funds ; and accordingly the practical effect 
of the Transitory Provisions Order was to 
postpone for two years the coming into 
effect of so much of the Adaptation Order 
as relates tos. 106 of the Act of 1924, that 
is, until April 1, of the current year. On 
and after that date, unless the Adaptation 
Order is amended, the fines will no longer 
be credited to the Cantonment Funds, but 
will be credited to the revenues of Province, 

In my opinion therefore the plaintiffs 
are not entitled to any of the declarations 
for which they ask. It would not in these 
cricumstances be necessary to go into the 
question of Jurisdiction raised by the 
Advocate-General of India; but in view of 
its importance and its possible bearing on 
future cases, I think it right to express an 
opinion upon it. 

I donot think that the plaintiffs would, 
in any event, have been entitled to the 
declarations of which they originally asked, 
in proceedings against the Governor-General, 
in-Council. Their proper course would 
have been to take proceedings against a 
named Cantonment Board, though it is 
scarcely necessary to say that such pro- 
ceedings could not have been brought in 
this Court. It was for that reason that the 
Court gave leave to amend, since the 
validity of s. 106 of the Act of 1924 was the 
real question in issue, and though it could 
have been raised equally wellin proceed- 
ings against a Cantonment Board, that 
would have involved an appeal to the High 
Court and afterwards to this Court before 
the matter was finally settled. I have no 
doubt that it was competent for this Oourt 
to entertain a suit for a declaration that 
s. 106 of the Act of 1924 was ultra vires. 
The Federal Court has by s. 204 (1) of the 
Act an exclusive original jurisdiction in 
any dispute between the Governor-General 
in Council (cr, after Federation, the Federa- 
* *tion) and nay Province, if and in so faras 
“ the dispute involves any question, whether 
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of law or fact, on which the existence or 
extent of a legal right depends. It is 
admitted that the legal right of the Province 
to have the fines now under discussion 
credited to Provincial revenues and not to 
the Cantonment Funds depends upon the 
validity or otherwise of s. 106 of the Act 


of 1924. The plaintiffs deny the validity - 


of thé section, the defendant asserts it; and 
it seems to me that this is clearly a dis- 
pute involving a question on which the 
existence of a legal right depends. The 
question might, as I have said, have been 
raised in prcceedings to which a Cantonment 
Board was itself a party; butit is con- 
venient to all concerned that it should be 
disposed of in the proceedings now before 
the Court. A Cantonment Board is, it is 
true, a corporation with statutory powers or 
duties of its own; but it is not an indepen- 
dent body and the Oentral Government 
exercises a considerable measure of control 
over it, more indeed as the present time 
than it did before the Constitution Act came 
into force, as a reference to the adapta- 
tions and modifications which the Adapta- 
tion Order has made in tho Act of 1924 
plainly shows. I think that in these cir- 
cumstances the Governor General-in-Coun- 
cil has a sufficient interest in the subject- 
matter of the challenged enactment to make 
it possible for us to entertain a suit 
against him at the instance of the plaintiffs 
for a declaration that the enactment is 
ultra vires. 

It is undesirable that any attempt 
should be made to define what interest 
would be sufficient for this purpose; but I 
have no doubt that itis sufficient in the 
present case. If it be said, as, indeed the 
Advocate-General of India argued that a 
declaration granted against the Governor- 
General-in-Oouncil would not be binding 
on any Cantonment Board, I can only say 
that I should be very greatly surprised if a 
subordinate statutory body disregarded a 
pronouncement of this Court and I should 
be eyen more surprised if the Central 
Government did not take all necessary steps 
to see that subordinate bodies over which 
it is able to exercise a sybstantial measure 
of control obeyed the law as laid down by 
this Court. I decline indeed to comtemplate 
the possibility of any other state of things 
and draw attention tothe observations of 
the Judicial Committee in the case of 
Fischer v. Secretary of State for India in 
Couneil (2). 

There is one other matter on which it 

(2) 22 M 270 at p. 280, 
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seems desirable that something should be 
paid, The Advocate General of India com- 
plained of the pleading which he was 
called upon to answer, and there was in my 
opinion substance in his criticisms. The 
rules with regard to pleadings which are to 
be found in O, XXI of the Federal Court 
Rules are to be strictly followed; and 
particular attention shculd be given to 
r. 2, which provides that every pleading 
shall contain, and contain only, a state- 
ment in a concise form of material facts on 
which the party pleading relies, but not 
the evidence by which those facts are to 


-be proved nor any argumentative matter; 


and tor. 5, which provides that wherever 
the contents of any document are material, 
it shall be sufficient to state that effect 
thereof as briefly as pcssible, without set- 
ting out the whole or any part thereof, unless 
the precise words of the document or any 
part thereof are material. Adherence to 
these rules will enable the opposite party 
to know exactly what case he has to meet, 
will be of material assistance to the Court, 
and will tend to shorten proceedings by 
clarifying and defining the real issues in 
the case. 

The action will be diemissed and judg- 
ment entered for the Governor-General in 
GCcuncil, with costs. 


Sulaiman, J.— In this snit tbe 
United Provinces claim against the 
Governor General-in-Council a declara- 


tion of their alleged legal right to 
have all fines imposed and realized by 
the Criminal Courts for offences commit- 
ted within Cantonment areas credited to 
Provincial revenues and their right to 
recover and adjust all such sums so far 
credited since 1924. A further relief, on 
which the claim was really based, has been 
allowed to be added that s. 106 of the Can- 
tonments Act (Act II of 1924) was ultra 
vires. Under this section, a Cantonment 
Fund was -formed to which were to be 
credited all fines recovered from persons 
convicted of certain offences committed 
within each Cantonment. The defendant 
although admitting the main facts does 
not admit that thé United Provinces Govern- 
ment were entitled to fines before the 
new Act came into force or that they are 
now entitled to receive the fines disposed 
of by competent legislation. It is denied 
that s. 106 (c) was ultra vires. It is pleaded 
that the plaintiff has no cause of action 


_against the defendant because the defend- 


ant never claimed the Cantonment Fund 
or any fines imposed or realized by Crimi: 
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nal Courts in Cantonment areas. It is also 
urged that the Federal Court has no 
jurisdiction to entertain the present suit, 
so far as the two original reliefs are cone 
cerned. 

It appears that on March 29, 1929, the 
Government of India (Army Department) 
agreed with the Government of the United 
Provinces that s. 106 (c) was ultra vires, 
and that the proceeds of magisterial fines 
must be credited to Provincial revenues 
and could gointo the Oantonment Funds 
only in the form of a contribution from 
Provincial revenues. But this decision was 
apparently not fully put into effect. Sub- 
sequently, in March 1935, the Government 
of India, accepting the view of the Punjab 
Government, took up the attitude that 
s. 106 (c) was intra vires and would continue 
in operation for two years. Although the 
official correspondence that passed were 
admitted on behalf of the defendant, it is 
unnecessary to refer to them as it cannot 
possibly be suggested that a previous 
admission on a point of law isin any way 
binding on him. 

Jurisdiction. — Under s. 204 of the 
Government of India Act, 1935, the Federal 
Court, to the exclusion of any other Court, 
has original jurisdiction in any dispute 
between a Province and the Centre, if and 
in so far as the dispute involves any ques- 
tion (whether of Jaw or fact) on which 
the existence or extent of a legal right 
depends. The jurisdiction of the Court to 
entertain a suit in which such a dispute 
arises Cannot be seriously denied but whe- 
ther that dispute involves any question on 
which the existence or extent cf a legal 
right depends is quite another matter, 
which cannot be determined without going 
into the merits. 

So far asthe claim of the United pro- 
vinces to recover the fines since the com- 
ing into force of the new Government of 
India Act is concerned, there can be no 
doubt that a question as to a legal right 
is involved, irrespective of the final deci- 
sion whether that claim is well-founded or 
not. But, as regards the position under 
the Act of 1919, it has been argued that in- 
asmuch as a province had no right to sue 
in any Court of law, the claim for such 
fines cannot be regarded as being based 
on a “legal right’. The answer to this 
question depends on what is meant by 
“legal right”, that is to say, whether it 
means & right recognised by law or enforce-s 
able in a Court of law. . 

Legal: Right. — The learned Advocate- 
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General of India has relied on the defini- 
tion of the term “legal right” as given 
by Dr. T. E. Holland „in his Jurisdiction 
(138th Editien. p. 82) as: 
“Tf, irrespectively of his having, or not having, 
either the might, or moral right on his side, the 
‘power of the State will protect him in so carrying 
out his wishes, and will compel such acts or forbear- 
ances on the part of other people as may be necessary 
in order that his wishes may beso carried out, then 
he has a ‘legal right’ so to carry out his wishes”. 
But that very definition shows that the 
protection under ‘the power of the State’ 


“ would be sufficient, and remedy through a 


Court of law is not essential. John Austin 
in his Lectures on Jurisprudence (1929 
Volume I, Lect, XVI, p. 398) also remarked 
that: 

“A person has a right, whenthe law authorizes 
him to exact from another an act or forbearance. 
The test of a right:—that (independently of posi- 
tive provision) tke acts or forbearances enjoined 
are not incapable of being enforced civilly or in 
the way of civil action: 4. e.at the discretion or 
pleasure ofthe party towards whom they are tobe 
done or observed.” 


The capability of its being enforced by 
action does not at all seem to be a neces- 
sary ingredient. Indeed, Sir John Salmond 
in his Jurisprudence 7th Edition, 1924, 
pl. 239-40) has definitely expressed the 
opinion that: 

“Although a legal right is commonly accompanied 
by the powerof instituting legal proceedings for 
the enforcement of it, this is not invariably the 


case, and does not pertain to the essence of the 
conception,” š 


According to bim the term ‘legal right’ is 

“used in a wider and lazer sense to in- 
clude any legally recognised interest, whether it 
corresponds to a legal duty or not, and in this 
generic sense a legal right may be defined as any 
advantage or benefit which is, in any manner 
conferred upon’a personjby a rule of law." (p. 246.) 

That the enforceability by action cannot 
be a true test would become obvious from 
the familiar instance of a legal right not 
being extinguished and yet action on it 
being barred by prescription or lapse of 
time. A debt barred by time nevertheless 
exists and re-payment of it is perfectly 
valid, even though it cannot he enforced by 
action in a Court of law. Numerous other 
instances of unenforceable legal rights can 
be mentioned like claims against foreign 
states or sovereigns, intereste due on 
foreign bonds orclaims for foreign lands, 
claims exceeding either the territorial or 
pecuniary jurisdiction of a Oourt. The 
term ‘legal right’ used in s. 204 obviously 
means recognised by law and capable of 
being enforced by the power of a State, 
but not necessarily in a Court of law.. It 
is aright of a party recognised and pro- 
.tected by a rule of law, the violation of 
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which would be alegal wrong done to his 
interest and respect for which is a legal 
duty, even though no action may actually 
lie. The only ingredients seem to be a 
legal recognition and a legal protection, 
The mere fact that under the previous 
‘Act the Provincial Governments were sub- 


‘ordinate administration under the control 


of the Oentral Government and could only 
have made a representation to the Governor- 
General-in-Council or the Secretary of 
State, would not be sufficient in itself for 
holding that the former could not possibly 
possess any ‘legal rights’ at all against the 
Central Government, even in respect cf 
rights conferred upon them by the provi- 
sions of the Act or rules made thereunder. 

In the “Alexander” (I. W. Robinson, 
288166 E. R. 580) where formerly there 
was no remedy at Common Law in respect 
of necessaries furnished to a foreign ship, 
but anew Statute gave euch jurisdiction, 
it was held that as the Act was a remedial 
measure, it governed even cases where the 
cause of action had arisen before Act came 
into foree. Dr. Lushington observed : 

“I am not aware of any principle or decision 
which establishes the doctrine, that where a 
statute affords a new modeof suing, the cause 
of action must necessarily arise subsequently to the 
period when the statute comes into operation. 
On the contrary, where a statute creates a new 
jurisdiction, the new jurisdiction, T apprehend, 
takes up all past cases, and there is not the slightest 
injustice inthis: for although the circumstances 
may have occurred prior to the passing of the 
statute, the suit or action may have been commoenc- 
ed subsequently,” 


And so if a ‘legal right’ really existed 
under the old Act, s. 204 of the new Act 
would not be inapplicable merely because 
the right related to an earliear period, 


Cause of Action.—But it has not been 
suggested that the Governor-General-in- 
Council, who has been sued, received the 
fines as to which a declaration has been 
sought. The Cantonments Act (Act II of 
1924), consolidating and amending the 
previous law relating to the administration 
of cantonments, came into force on May], 
1924. Under s. 11 every Oantonment 
Board is a body corporate having perpstual 
succession and with poWer to acquire and 
hold property and to sue and be sued by 
its name. Under s. 60 it has power to im- 
pose taxes. Unders. 106 in every Canton- 
ment, a Cantonment Fund has to be form- 
ed to which certain specified sums heve to 
be credited. Under s. 107 (3) a Board has 
authority to invest the funds and also to 
dispose of such investments or vary them 
for others of a like nature. Under s, 108 
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the properties acquired, provided or main- 
tained by a Board vestin it and belong to 
it and are under its direction, management 
and control. Under s. 109 the Cantonment 
Fund and all properties vested in a Board 
are to be applied for the purpose specified. 

It follows that the amounts of the fineRs 
which had been credited to the Cantons 
ment Funds were under the control of 
Cantonment Boards and have been disbursed 
by them. The Cantonment Boards have not 
been made defendants in this suit and no 
relief is claimed against them. Had 
Cantonment Boards been made parties, 
they would have been entitled to claim 
protection under s. 272 and also to ask for 
notice required by s. 273. If the United 
Provinces desired to get a declaration of 
their right to recover the fines from the 
Oantonment Boards and claim adjustments, 
‘they could have sued the Boards directly 
in the Provincial Courts, as to which s. 204 
would have been inapplicable. The two 
reliefs originally asked for by the United 
Provinces should have been claimed against 
the Cantonment Board which are in every 
sense Boards of a Local Self-Government in 
Oantonment areas, and those reliefs should 
not, in reality, be directed against the 
Governor-General in Council. 

But under the amended s. 79 (a) Civil 
Procedure Code, in the case of a suit 
against the Central Government, the 
Gcvernor Genera!-in- Council is the authority 
to be named as defendant. The Central 
Gcvernment has certainly been disputing 
the claim of the plaintiff and maintaining the 
- validity of s. 106 (c), and the Governor 
General-in-Council may have issued direc- 
tions under s. 106 (c) (vi) and has made 
rules under s. 111 which would have tobe 
modified if the section were found to be, 
ultra vires, There is thus adispute between 
-the parties within the meaning of s, 204. 
But the utmost that the United Provinces 
can, in the absence of the Oantonment 
Boards, claim against the Governor- 
General-in-Council is a declaration as [to 
‘the invalidity of that section. - 

Legislative Power.—Under s. 45 of the 
Act of 1919, eveny Local Government had 
to obey the order of the Governor-General- 
jn-Council, and was under his superintend- 
ence, direction and control. The powers 
of a local legislature were limited by s. 80 A. 
Under s. 65 (1)(a) the Indian Legislature 
had a general power to make laws for 
all persons, for all Courts and for places 
and things within British India, ‘This 
power was conferred in the widest terms 


UNITED PROVINOES v. TAE GOVERNOR-GENBRAL (F. 0.) 


' 18010 


and would be comprehensive, unless there 
were some other obstacle in the way of 
exercising it. Section s4 (2) also laid down 
that ‘nothing in thé Government of India 
Act or in any rule made thereunder should 
be construed as diminishing in any respect 
the powers of the Indian Legislature as 
laid down in s.65°, It further provided 
that ‘the validity of any Act of Indian 
Legislature should not be open to question 
in any legal proceedings on the ground 
that the Act affected a Provincial subject.’ 
Thus so long as the Act remained in force, 
the power of the India Legislature was 
almost supreme. Under s. 72.D (3) (tii) 
expenditure of which tLe amount was 
prescribed by cr under any law did not 
require to be submitted to the Local 
Council. The language of s. 84 (2) was, 
however, not so wide as it might have 
been. In the first place, the sub section did 
not say that nothing should diminish the 
powers ; it merely said that nothing should 
be construed as diminishing the powers. 
Again, it did not sey that an Act of the 
Indian Legislature shall not be invalid on 
the ground that it affected a Provincial 
subject; it merely said that the validity of 
any such Act shall not be open to question 
in any legal proceedings. Sections 65 and 
t4 read together subordinated the other 
provisions of the Act and the rules made 
thereunder to the power of the India 
Legislature. . On the other hand, s 123A 
(1) laid down specially that the rules 
made by the Governor-Jeneral-in-Council 
with the sanction of the Secretary of State 
in Council, should not be subject to repeal 
or alter by the Indian Legislature. This 
latter provision would mean that the 
Indian Legislature had no power to repeal 
or alter any such rule, and would have 
apparently come into conflict with the 
general provisions of s. 65 (if they had 
stood by themselves unless they were 
interpreted as being mutually exclusive, 
one referring to the specific rules made 
for the purposes mentioned in sections like 
s. 45, and the other dealing with legisla- 
tion regarding persons, Oourts, places 
and thing. While the old Act was in force, 
Courts were undoubtedly debarred under 
s. 84 (2) from constructing s. 129-A so as to 
diminish the power of the Indian Legis- 
lature and the validity of an Indian Act 
could not be questioned in a Oourt of 
law. The classification of subjects under 


the Rules was, therefore, bound to be con- es 


strued so as to come into conflict with any 
Central Legislation, But s. 84 is no 
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longer in force andthe bar imposed by it 
has now been removed. Still,. every 
endeavour should 'be made to interpret the 
classification as being subject to all such 
legislation. If, however, a conflict be 
inevitable, even then, reading the three 
sections together the conclusion is, on the 
whole, irresistible that the Indian Legislature 
prior to April 1937, possessed full power 
of making laws, including matters which 
by implication mighteven be contrary to 
the rules. In this view the validity of 
s. 106 (c) of the Cantonments Act cannot at 
all be disputed. 

The Devolution Rules.—I am further of 
the opinion thst on a proper interpretation 
of the Devolution Rules themselves they 
did not, in any way, invalidate the aforesaid 
section, as it did not at all effect a repeal of 
alteration of the Rules. 

Under s. 45-A (1) (6) of the Government 
of India Act, 1919, provision could be 
made by Rules under the Act fcr the 
classification of subjects, the devolution of 
authority in respect of provincial subjects 
to Local Governments and the allocation 
of revenues or other moneys to those 
Governments. Section 129-A provided that 
the Rules made under the Act should not 

“be subject to repeal cr alteration by the 
Indian Legislature or by any Local Legis- 
lature. Devolution Rules were framed 


by the Gcvernor-General-in-Council with. 


the sanction of the Secretary of State in 
Council under s. 45-A. Under r. 8 (l) 
func'ions were classified as Central and 
Provincial subjects in accordance with 
the lists in Sch. I. Under sub-r. (2) any 
matter which was included in the list of 
Provincial subjects, Part If, of Sch. I 
was, to the extent of such inclusion 
excluded from any Central subject of 
which, but for such inclusion it would 
form part. Under 1. 4 where any doubt 
arose as to whether a particular matter 
did or did not relate to a Provincial subject, 
the Governor-General-in-Council was? to 
decide the matter finally. Under r. 14 
(1) (b) the sources of revenue allocated to 
the Local Government included receipts 
accruing in respect cf Provincial subjects. 

Schedule [, Part I, contained the Central 
subjects and No. 1 (a) included Canton- 
ments; No. 30 was Criminal Law including 
Oriminal Procedure, and No. 47 comprised 
all other matters not included subjects 
and included serial No. 17 in the following 
terms:— , 

“Administration of justice, including constitution, 
power, maintenance “and organization of Courts of 
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civil and criminal jurisdiction within the province ; 
subject to legislation by the Indian Legislature as 
regards High Courts, Ohief Oourts, and Courts of 
Judicial Commissioners, and any Courts of criminal 
jurisdiction.” 

Serial No. 50 was as follows :—Im position 
by legislation of punishments by fine, 
penalty orimprisonment for enforcing any 
law of the province relating to any pro- 
vincial subject; subject to legislation by 
the Indian Legislature in the case of any 
subject in respect of which such a limita- 
tion is imposed under these rules :— 

It ia thus clear that on the one hand 
cantcoments were a Central subject and 
so were Oriminal Law and Procedure ag 
also all other matters not included among 
Provincial subjects. On the other hand, 
Administration of Justics was a Provincial 
subject and in express terms it included 
constitution, powers, maintenance and 
organisation of Civil and Oriminal Courts ; 
but this was subject to legislation by the 
Indian Legislature ‘as regards Courts’ of 
criminal jurisdiction and High Oourts but 
not other matters. It is also clear that 
imposition of fine for enforcing any law of 
the Province relating to any Provincial 
subject was specifically assigned to the 
provinces; but even this was subject to 
legislation by the Indian Legislature in the 
ease of any subject in respect of which 
such a limitation was imposed under the 
Rules. It is equally clear that the listg 
did not specifically refer to fines imposed 
under Central laws much less did they 
Specifically mention fines realised under 
such laws within Cantonments, The ques- 
tion is whether they came under 191. a), I, 
(30) or I. (47), or elee IL (17). 

Cantonments.—Cantonments were no doubt 
assigned to the Centre, while Administrae 
tion of Justice to the Provinces. But it 
cannot be said that Cantonments with their 
entire administration were expressly 
excepted and the Administration of Justice 
did not extend to such areas. The Govern- 
ment of India themselves hdd not taken 
this view as they handed over the 
Administration of Justice in Cantonment 
areas to the Provinces. Had Administra- 
tion of Justice not been, specially assigned 
to the Provinces, the subject ‘OCanton- 
ments” would have included such 
administration. But under r. 3 (2) the 
Administration of Justice in Cantonments, 
which would otherwise have formed part of 
the subject “Cantonments” * must be 
deemed to be excluded from it, owing 
to its inclusion in the Provincial list. This 
rule as to overlapping, gave predominance 
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to the Provincial subjects. If Administra- 
tion of Justice were to be confined to 
areas outside cantonments, there would 
still be a curtailment of that power. The 
scope of the Administration of Justice must, 
therefore, extend to Cantonments also 
just as to other areas. It is accordingly not 
possible to hold that Cantonments were 


wholly outside the jurisdiction of the 
Provinces. f 
Administration of Justice—The Ad- 


ministration of Justice refers to the con- 
stitution, powers, maintenance and organisa” 
tion of Courts as also akin matters, and 
may not necessarily include the appropria- 
tion of all fnes realised under Central 
legislation, even though serial No. 17 
only ‘as regards Courts’ of criminal jurisdic- 
tion. That the expression' ‘Administration 
‘of Justice” did not include an “imposition 
of fines etc” follows from the fact tha’ such 
imposition was mentioned separately under 
serial No. 50 as a distinct and indepen- 
dent subject. The two must therefore 
form separate and not overlapping 
categories. The remarks of their Lord- 
ships of the Privy Council in P. V. Valin 
y. J. Langlois (3) may well be quoted in 


‘this connection— | 
“But one thing at least is clear that those words 


(i. e., administration of justice) do not point expressly 
or by any necessary, implication to the particular 
subject of election petitions ; and when we find in the 
same Act another clause which deals expressly with 
those petitions, there is not the emallest difficulty 
in taking the two clauses together aad placing upon 
them both a consistent construction, 

If Administration of Justice had been 
intended to include imposition of fines as 
well, there would have been no neces3liy 
for mentioning such imposition under a 
separate head and confining it to the 
enforcement of Provincial laws only. The 
imposition of nes under criminal legisla- 
tion of the Centre would more appro- 
priately come under the category *Orimiaal 
Law and Procedure” and not “Administra- 
tion of Justice.” If so directed by Oentral 
legislation, the fines when realised, would 
be receipts accruing in respect of Criminal 
Law and Procedure, and not receipts 
accruing in respect of Administration of 
Justice. f 

Criminal Legislation.—When a Legis- 
lature can declare certain acts or omis- 
sions as criminal offences, and has power 
to prohibit them, it must necessarily 
possess authority to enforce the observance 
of its prohibitions by the imposition of 
criminal sanctions or penalties for dis- 
. (3) (1880) 5 AO115 at p.119; 49 L J PO 37;41 
LT 662. ` a 
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obedience, otherwise this power would be 
wholly abortive. With the power to pro- 
hibit an act, thgre must co-exist the 
incidental power toimpose punishment for 
the violation of such a prohibition. 

The subject Criminal Law including 
Criminal Procedure is obviously used in 
its general and wide sense so as to occupy 
the entire field -except what hag been 
excepted and carved out of itin Part Il. 
As the language used in the Devolution 
Rules is very similar to that employed in 
the Canadian Constitution (s. 92 No. 27 
and s. 92 No. 14), the words, which Lord 
Herschell is reported to have used in Att. 
Genl. for Ontario v. A«G. for the Dominion 
(4) (Lefroy: Canada’s Federal System 
(1913) p. 320) are equally applicable. 

“Tt is all the criminal law in the widest and 
fullest sense, except that part of it which is necessary 
for the purpose of enforcing, whether by fine, penalty 
or imprisonment, any of the laws validly made under 


the 16 clauses under which laws are to be made by 
the Provincial Government.” 


Again, it was observed in Att.Genl. for 
Ontario v. Hamilton Street Railway Co. 
(5) that 


“It is therefore the criminal law in its widest 
sense that is reserved..... The fac: that from the 
criminal law generally thereis one exception 
renders it more clear, if anything were necessary to 
renderit more clear, that with that exception the 
criminal law in its widest sense is reserved {over 
the exclusiveauthority of the Dominion Parliament.” 

In Bradlaugh v. Clarke 16, tne Earl of 
Selborne stated that it was koown to be 

“the law that every unappropriated penalty goes 
to the King, and that a common informer cannot 
have right to, or interest in, a penalty imposed by a 
public statute, or by a just and reasonable implica- 
Wan, from the words which the Legislature has 
used, 

In the Toronto City Corporation v. R. 
Attorney-General for Canada and Quebec 
Intervener (1) s. 1,036 of the Criminal Code of 
Canada had provided that fines imposed 
in the Provinces of Ontario should be 
paid over to` the Municipal or local 
authority. Their Lordships of the Privy 
Council upholding the validity of the 
provision laid down at Rs. 104 “In the 
case of fines, it is only those which are 
“anappropriated" which belong to the 
Crown, i. e., those, the disposition of which 
has not been by competent authority 
otherwise directed. The Criminal Law 
provides many instances in which fines 
imposed for particular crimes or offences 
are directed to be paid.over to named 


(4) (1898) A O 348. 

(5) (1903) A O 594 at pp. 528, 529; 72 LJ PO 105; 
89 Ia T 107. ae: . > 

(6) (1883) 3 A O 354 at p, 368; 52 L JQ B 505; 48 


‘LT 681; 31 W R 677; 47 J P 405, s 
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persons or institutions; for example, to a 
common informer. The motive may be 
either the encouragement of the detection 
and prosecution of crime or the recogni- 
tion of the special claim ofa particular 
institution or object to the benefit of this 
source of revenue. In sọ far as the 
legislature directs the special application 
of fines, the prerogative right to tines is 
abrogated.. ...[t has always been regarded 
as within the scope of criminal legislation 
_to make provision for the disposal of 
penalties inflicted, as innumerable instances 
show, and the power to do so is, if not 
essential, at least incidental, to the power 
to legislate on criminal matters for it may 
well go to the efficacy of such legislation. 
Tf tha power to direct the manner of applica- 
tion of penalties were to be dissociated 
from the power to create such penalties and 
were to be lodged in another authority, it is 


easy to see how penal legislation might, 


sericusly be affected, if not  stultified. 
In deciding the case their Lordships pro- 
-ceeded upon, 

“the general principle that any prerogative right 
to fines, which asa ‘royalty’ passed from the Province 
of Canada tothe Province of Ontario at the Union, 
wasa right only to such fines as might not be 
otherwise appropriated by the Dominion Parliament 
in the exercise of its exclusive right „to legislate on 
all matters coming within the Criminal law.” 
(p. 105). 

This view was expressed even assuming 
without deciding thatthe ‘royalties’ assign- 
ed to the Provinces included fines imposed 
for infraction of the Criminal Law. The 
same remarks apply to the present case, 
even if fines were included inthe Adminis- 
tration of Justice. 


If Criminal Law prohibiting certain acts 
or Omissions must necessarily include im- 
position of penalty and fine for enforcing 
such prohibition, then Criminal Prccedure 
must necessarily include the method; of 
exacting such penalties and fines ard 
realising such fines. The Code of Criminal 
Procedure (Act V of 1898) with subsequent 
amendments provides for the method of 
recovering fines. Under s. 33 imprisonment 
can be awarded in default of payment of 
fine. If the fine is not paid, the Court 
under s. 356 can either (a) issue a warrant 
for levy of the amount by attachment and 
sale of the offender’s movable property, 
or (b) issue a warrant to the Qollector 
authorising him to realise the amount by 
execution according to civil process against 
his movabbe orimmovable property. Rules 
can be made by the Local Government 
regarding the first case, while warrant in 
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the second case is deemed to be a civil 
decree and is executable as such. Under 
s. 388 the Court has power to allow time 
for payment of the fine. By s. 545 a 
Criminal Court is authorised to orver the 
whole or any part of the fine recovered to 
be applied (a) in defraying expenses 
properly incurred in the prosecution (b) in 
payment of compensation for l-ss or 
injury, and (c) for compensating a bona 
fide purchaser when the property is restored 
to the person entitled. Thus Criminal Law 
and Procedure cover the entire field of 
creating crimes, imposing penalties and 
realising fines. 

Imposition of fine for enforcing any law 
of the Province had been specifically 
mentioned, and assigned to the Province, 
but imposition of fine under a Oriminal 


Law of the Centre had not been 
separately mentioned at all. Such im- 
position must, therefore, fall under the 


general category of Criminal Law and 
Procedure and be assigned to the Centre. 
Fines imposed for convictions under such 
law and directed to be applied in a 
specified way would, when realised, be 
receipts accruing in respect of such 
Criminal Law and Procedure and not in 
respect of Administration of Justice. Not 
being receipts accruing in respect of a 
Provincial subject, they could not be 
allocated to the Local Government as source 
of Provincial revenues. Of course, any 
surplus, the expenditure of which had 
not been prescribed by a competent 
authority, would remain as part of the 
Provincial Revenues. 

Present position.—Section 292 of the 
present Act in express terms lays down 
that all the existing law in force in 
British India shall continue in force 
in British India until altered or re- 
pealed or amended by a competent 
Legislature or other competent authority. 

Under the India and Burma (Transitcry 
Provinces) Order, 1937, para. 4 (a), any 
tax, fine, penalty, or othersum of whatever 
nature required by or under any law as 
in force immediately , before the com- 
mencement of Part III of the India Act 
to be credited to any local fund or other 
fund shall, during the two financial years 
next following, continue to be so credited 
and shall not during those years be deemed 
to be part of the revenues of the Pro- 
vinces. This paragraph would apply to the 
fines credited to the Cantonment Funds as 
s. 106 (e) was “a law in force” The 
section being intra vires, the provisions 
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of the paragraph would be applicable, 
and such fines credited to the Cantonment 
Fund must be deemed not to form part of 
the revenues of the United Provinces at 
all, and must continue to be so credited 
till March 31, 1939. 
In the new Government of India Act, 
the Seventh Schedule contains both Federal 
and Provincial Legislative Lists as well as 
a concurrent Legislative list. In the first 
List No. 2only Local Self-Government in 
Cantonment areas (not being Cantonment 
areas of Indian State troops’, the regula- 
tion of house accommodation, such areas, 
and within British India, the delimitation 
of such areas are now assigned to the 
Federation, and not the whole subject of 
Cantonments. In List Il, No. 1 the 
Administration of Justice and constitution 
and organisation of Provincial Courts have 
been assigned tothe Provinces. Jurisdic- 
tion and powers of Courts with respect to 


matters contained in List II, are assigned , 


separately under No.2. Again, the whole 
subject of Criminal Law has not been 
assigned exclusively to the Federation. 
Offences against laws with respect to all 
the matters in the first two lists are 
assigned to the Federation and the Pro- 
vinces, respectively, and Criminal Law 
excluding such offences, along with Criminal 
Procedure has been put in the concurrent 
list. Instead of a provision as to the 
allocation of receipts accruing in respect 
of particular subjects, we now have s. 136 
under which the revenues of the Fedaration 
include all revenues and public moneys 
raised or received by the Federation; and 
. the revenues of the Provinces include all 
revenues and public moneys raised or 
received by a Province. The transitional 
provisions in s. 318 (3) (b) are on the 
same lines. Imposition of fine, penalty or 
imprisonment for enforcing any law is not 
separately mentioned and is obviously 
covered by the category “Offences against 
Jaws” and By the general category in the 
concurrent Legislative list “Criminal Law.” 
The clause permitting ‘expenditure of 
which the amount is prescribed by or under 
any law’ which occurred in the old s. 72 
(D) (3) (iii) has ‘been omitted from the 
corresponding 8. 74 in the new Act, 

But as s. 106 (c) has in fact been 
deleted under the Government of India 
(Adaptation of Laws) Order, 1937, and from 
April 1,-1939, all such fines will be 
credited to the provincial revenues, it is 
unnecessary to consider the propriety of 
the deletion. Of course, unders. 292, the 
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provision would remain in force if not 
deleted. 

Teagree that the whole suit should be 
dismissed with costs. 

Varadacharlar, J.—I agree that the . 
suit must be dismissed with costs. As the 
material facts and the relevant provisions 
of law have been set out in the judgment 
which have just been delivered, I shall 
state my reasons very briefly. 

In view of our conclusion that the suit 
fails on the merits, the objections taken 
on behalf of the Government of India to 
the maintainability of the suit do not 
call for more than a brief notice. The 
maintainability of the suit was objected 
to on two grounds; (1) that the case did 
Not involve a dispute of the kind com- 
templated by s. 204 of the Government 
of India Act, 1935, and (2) that the 
Government of India was not the party 
against whom the plaintiff was entitled 
to claim the reliefs prayed for in the 
plaint. 

To take the second objection first, it 
must be conceded that there was con- 
siderable force in it so far as the reliefs 
originally prayed for were concerned, be- 
cause the Government of India did not 
collect or receive any portion of the fines 
to which the suit relates. But after the 
addition of the prayer for a declaration 
that s. 106 (e) of the Cantonments Act, 
1924, was ultra vires the Central Legislature 
the learned Counsel for the defendant 
recognised that this objection lost its force. 
It cannot be denied that the Government 
of India to whom the administration of 
Cantonments has been entrusted has main- 
tained and does continue to maintain that 
s. 106 (c) of the Oantonments Act was 
valid and on this footing has disputed 
the plaintiff's claim to credit the fines in 
question to provincial revenues. This is 
certainly sufficient to entitle the plaintiff 
to ask for the declaration now prayed for, 
as against the Government of India. The 
absence of the Oantonment Boards from 
the array of parties is, for the reasons 
given by my Lord, immaterial so far as 
the prayer for declaratory relief is con- 
cerned. 

In connection with the first objection, 
the learned Advocate-General of India had 
to draw a distinction between the position 
as it was prior to 1937 (when Part III of 
the Government of India Act of 1935 cama 
into force) and the position of affairs 
subsequent to 1937; and his -contention 
was based on the relative position of the 
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United Provinces administration and the 
Government of India during the earlier 
period. I did not understand the learned 
Counsel for the defendant to contend, or 
at any rate he did not seriously maintain, 
that even if there had been in existence 
a “legal right”, the mere absence of a 
remedy or of a Tribunal before which the 
person entitled to the right could have 
claimed relief would justify the dismissal 
of a suit instituted before a Tribunal which 
has admittedly been brought into existence 
by the Act of 1935. The decision in 166, 
English Reports, 580, is authority for the 
Proposition that a person to whom a 
right had accrued might avail himself of 
8 remedy which was given by a statute 
enacted subsequent to the date of the 
accrual of the right. The contention of 
the learned Counsel was that prior to 
1937 the Government of the United Pro 
vinces had no “legal right” which could 
be said to have been infringed or which 
it could not seek to vindicate with the 
aid of the procedure provided for by 
8. 204 of the Act cf 1935. This con- 
tention as to the absence of a “legal right" 
he sought to support by two arguments: 
(1) that the original absence of a remedy 
at law implied the non-existence of a legal 
right, and (2) that during the antecedent 
period, the Government of the United 
Provinces and the Government of India 
were not two independent legal entities or 
juristic persons with reference to whom it 
could be predicated that the one had a 
right as against the other. 

As the first of the two arguments just 
referred to, I agree with my learned 
brother that the non-existence of a remedy 
at law is not a conclusive test against 
the existence of a “legal right” and that 
on the true construction of s. 04 of the 
Government of India Act, this Court has 
only to see whether there was a right 
recognisable by law and not one enforce- 
able ina Court of law. The second argu- 
ment seems to me, however, to be more 
substantial. As explained in Holland's 
Jurisprudence (Chap. VII), the conception 
of a “‘legal right” involves the existence of 
atleast two persons, that is, the person 
entitled and the person obliged to do or for- 
bear—to borrow the phraseology of Holland, 
“the person of inherence,” “the person of 
incidence.” It was rightly maintained by the 
learned Advocate-General of India that prior 
tothe coming into force of the new Consti- 
tution, all rights and liabilities pertaining 
to the Government of India or to the 
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Governments of the Provincés had to be 
enforced only by or against the Secretary 
of State for India and that the Govern- 
ments of the Provinces were only subordi- 
nate administrations bound to carry out 
the directions of the Central Government 
and of the Secretary of the State. On 
this basis, it will not be reascnable to 
treat the Government of the United 
Provinces as having legal rights against. 
the Government of India. But the learned 
Counsel had to concede that in this 
respect, the position had become different, 
under the new Oonstitution; and in the 
view that even after the coming into 
force of the new Constitution, the Govern- 
ment of India has been taking up an 
attitude which entitles the Government of 
the United Provinces to claim the declara- 
tory relief now prayed for, this objection, 
based upon the antecedent state of things, 
is not fatal to the maintenance of the 
Buit so far as it relates to the declaratory 
relief. 

Dealing with the merits, I would like 
to state at the ‘outset that though the 
plaint challenged the validity of all the six 
sub-clauses comprised in cl. (ci of s. 106 
of the Cantonments Act of 1924, the 
learned Oounsel for the plaintiff recog- 
nised in the course of the argument that 
the contention was untenable at least in 
respect of sub-clauses (i) and (v). As the 
benefit of the “Devolution Rules” could be 
claimed by the plaintiff only in respect 
of items not otherwise validly disposed 
of, he had to admit that there could be 
no basis for the contention of ultra vires 
in cases in which by legislation in force 
even prior to the Devolution Rules or by 
the express provisions of the very enact- 
ment which created particular offences, 
there was a direction to credit tothe 
Cantonment Fund, the fines realised in 
particular classes of cases. Even as regards 
the items enumerated in the. other sub- 
ciauses, the contention that the provision 
was ultra vires fails on two grounds: (i) 
that the very provision on which the 
Plaintifi’s claim is based, namely, the 
language of item WNo.el7 in the list of 
Provincial subjects appended to the 
Devolution Rules, reserves “legislation by 
the Indian Legislature as regards.,.. any 
Courts of criminal jurisdiction,” and 
(it) that in any View as to the inter-relation 
of the varicus items in the two parts of 
that Schedule (Central and Provincial), the 
competency of the Indian Legislature to 
make laws within the limits prescribed 
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by s. 65 of the Government of India Act of 
1919 is placed beyond doubt by s. 84 (2) of 
that Act. , 

The learned Counsel for the plaintif 
attempted to read the reservation in the 
concluding part of item No. 17 in the 
list of provincial subjects as limited to 
“constitution, powers, maintenance and 
organization of Couris”, the words imme- 
diately preceding the reservation, and as 
not qualifying the whole item opening with 
the words “Administration of Justice.” 
Apart frcm tbe difficulty created by the 
punctuation in the way of so reading the 
words of reservation, this dces not seem 
to me to be a natural reading of the 
item taken as a whole. It is only when 
full effect is given to the reservation of 
the Indian Legislature's power in this 
item that due effect will be given to the 
inclusion of “Criminal Law including 
Criminal Prceedure", as item No. 30 in the 
list of central subjects. Item No. 41 in 
the central list is the corollary to 
reservations made in Various items of the 
provincial list in respect of the power 
of the Central Legislature to deal with 
matters included in the provincial list. 

Item No. 50 in the provincial list dces 
not seem tome to throw any light on the 
point now under corsideration. It relates 
only to legislation by the Provincial. 
Legislatures including the power to 
prescribe penalties, and among them 
“anes”. The insertion of an express 
power in this behalf cannot be 
held to suggest or preclude by any kind 
of implication any inference as to the 
right to collect or appropriate fines pres- 
cribed by existing enactments of the 
Provincial Legislature or by enactments of 
the Central Legislature. It has not been 
disputed by the learned Advocate-General 
of Indie that,in the ordinary course, the 
power to collect fines imposed on convic- 
tion would have passed to the Provincial 
Government’under the head of “Adminis- 
tration of Justice” (item No, 17). It is the 
reservation of the power of the Central 
Legislature in that very article, 80 far as 
Courts of crimina} jurisdiction are concern- 
ed, that enables the Central Legislature 
to deal with fines which would otherwise 
have passed under that article. The 
decision of the Judicial Committee in 
Toronto City Corporation v. R. Atts. Genl. 
for Canada and Quebec Intervaners (1), is 
authority for the proposition that a power 
to legislate in respect of Oriminal Law 
and Criminal Procedure includes a power 
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to prescribe the destination of the fines 


realised in the course of the administration ` 


of eriminal justice. 

As I have already observed, a second 
answer to the plaintiff's 
furnished by s. 84 (2) of the Government 
of India Act of 1919 which in terms 
provided that nothing in that Actorin any 


rule made thereunder should be construed: 


as diminishing in any respect the powers 
of the Indian Legislature as laid down in 
s. 65 0f the Act. The apparent conflict 
between this provision ands. 129-A of the 
Act can be avoided by reading s. 129-A 
in the manner suggested by my Lord. 
As explained in his judgment, and in 
paras. 141 to 143 of the Statutory Com- 
mission’s Report, the distribution of 
functions between the Central and 


Provincial Governments and legislatures by | 
introduced by -` 


the Devolution Rules was 
the Act of 1919 only as a matter of 
practical and administrative arrangement, 
the Central Legislature nevertheless 
remaining “theoretically entitled to legis- 
late over the whole field”. Having regard 
to the formalities to be gone through 
before any proposal could become law in 
this country, there was nothing illogical in 
Parliament assuming that notwithstandiog 
the theoretical continuance of the full 
powers of the Central Legislature, it would 
not attempt to change the Devolution Rules 
in contravention of s. 129-A of the Act. 
The learned Counsel for the plaintiff 
attempted to press into his service a sug- 
gestion thrown out by my learned brother 
in the course of the argument to the effect 
that the words “nothingin this Act.,... 
shall be construed as limiting” in 
s. :4 (2) may not suffice to effectuate a real 
continuance of the full power of the 
Indian Legislature, but only prevent the 
Court from construing the Act in such a 
way as to invalidate any act passed by the 
Central Legislature. On this assumption, 
it was suggested that on the repeal of 
the Act of 1919, the restraint thus im- 
posed on the Court must be held to have 
disappeared and that the Court must 
now construe the Act according to the 
natural meaning of the words used. 
In support of this argument, reliance 
was placed on the latter portion of s. 84, 
el. (2), which in 
question of ultra vires being raised in any 
legal proceeding. This does not seem to 
me to be a proper interpretation of the 
language of the clause. Wher an enact- 
ment states that nothing- therein shall be 


contention is’ 


terms preciides the | 
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construed as having a particular effect, it 
does not seem to me right to interpret 
that provision merely as  prohibiting.at 
Oourt from placing a particular construction 
on the enactment. It is the method 
usually adopted for declaring that even 
if on account of the imperfections of 
language the words found in the enact- 
ment should seem to suggesta particular 
meaning, such was not the true intention 
of the Legislature. The latter part of 
s. 84 (2) cannot, in my opinion, be used 
to limit the significance of the earlier 
words, because the latter part relates not 
only to Acts of the Central Legislature but 
also to Acts of the Local Legisla- 
ture, whereas the earlier portion relates 
to Acts of the Indian Legislature. It 
follows that notwithstanding the Devo- 
lution Rules framed under the Govern- 
ment of India Act of 1919, the Indian 
Legislature was competent to enact s. 106 
(c) of the Contonment Act of 1924. 


8. Appeal dismissed. 


_ OUDH CHIEF COURT 
First Civil Appeal No. 102 of 1936 
February 21, 1939 
Tomas, CO. J. AND Zra-UL Hasan, J. 
Chaudhari KHALIQUZ ZAMAN— 
DEFENDANT— APPELLANT 
versus 
Miss A. H. PARAKH AND ANOTHER—- 
PLAINTIRFS— RESPONDENTS 

Sale of Goods Act (III of 1930), s. 59 (1)—Breach 
of warranty—Measure of damages—How determin- 
ed—Contract. 

The measure of damages ina case of breach of 
warranty is not the full consideration which has 
passed from the party affected by such a breach. 
Any benefits received by him under the contract 
must be taken into consideration and the damages 
recoverable will be the excess only of the value 
of the one over the other; the measure of damages 
is the difference between the actual value of the 
property and its value if the property had been 
what it was represented to be. 


F.C. A. against the order of the Civil 
Judge of Lucknow, dated May 26, 1936. 
Messrs. M. Wasim and Ali Hassan, for the 
Appellant. 
. Messrs. R. F. Bahadurji and J. K. Tandon, 
for the Respondent. 
dJudgment.—This is an appeal against 
a: judgment and decree of the learned 
Civil Judge of Lucknow in a suit for 
recovery of money. 
. The plaintiffs are three ladies, whohave 
obtained probate of the will of the late 
Mr.. E. H. Parakb, better known as Mr. 
< Eduljee, who was proprietor of the firm 
eof Messrs. Eduljee, & Oo. of Lucknow. 
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The claim was for Rs. 5,238-2 consisting 
of part price of a Graham Page motor 
car supplied to the appellant, price of 
petrol, charges for repairs of the said car, 
and another car and price of car-parts 
supplied. It appears that in May 1930, the 
appellant purchased a new Morris Cowley 
car for Rs. 3,900 from Mr. Eduljee- After 
using the car for about two years, the 
appellant was prevailed upon by Mr. 
Eduljee to get his Morris Cowley car ex- 
changed for a Graham Page car. The 
terms were that the appellant should pay 
Rs. 3,500 more in cash besides giving the 
Morris Oowley car in exchange. The ex- 
change price of the latter car was fixed at 
Rs. 1,500 so that the Graham Page car was 
sold to the appellant for Rs. 5,000. This 
sum of Rs. 3,500 is included in the plaintiffs' 
claim. 

The defence to the suit was that the 
Graham Page car was purchased on Mr, 
Eduljee’s assurance that it was a 1932- 
medel, that it bad an engine of 25 horse 
power, and that it would do twenty miles 
per gallon of petrol. It was also said that 
Mr. Eduljee contracted to give free service 
for a year. The defendant's case was that 
the car began to give trouble almost 
immediately after he took delivery of it, 
that it had to be sent for repairs several 
times to Mr. Eduljee’s workshop, that Mr. 
Eduljee assured the defendant that the 
car would give no trouble after it had run 
five hundred miles, that inspite of this 
assurance the car continued to give trouble 
and when the defendant at last protested 
very strongly, Mr. Eduljee promised to 
give him a new car in exchange for the 
Graham Page but that only two weeks 
later Mr. Eduljee died. The defendant went . 
on to say that when after the death of 
Mr. Eduljee he spoke to the manager of 
the firm about Mr. Eduljee’s promise, he 
said he could do nothing in the matter. 
The defendant further said that the car 
was subsequently found to be of 1930- . 
model and it never did more than elevan 
miles per gallon of petrol. It was pleaded 
that the transaction was brought aboui by 
misrepresentation onthe part of Mr. Eduljee | 
and that the damages Suffered by the 
defendant on account of the said mis- 
representation and breach of warranty on | 
the part of Eduljee & Cos came to more 
than the amount claimed by the plaintiffs 
and that therefore nothing was due from 
the defendant to the plaintiffs, It was 
also contended that the suit was barred by 
time, 
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The learned trial Judge held that the 
suit was not barred by time, and though 
holding that there was misrepresentation 
on the part of Eduljee & Oo., alleged by 
by the defendant, he was of opinion that 
ag he, defendant, had means of ascertaining 
the year in which the car was manufactured 
and its model, he was not entitled to the 
benefit of s. 19 of the Indian Contract 
Act. Out of the various items claimed, he 
found a sum of Rs. 4,997-20 proved but 
was of opinion that the defendant should 
be given a credit for Rs. 261-6-0 for repairs 
done by Eduljee & Oo., Rs. 250 for re- 
pairs done by a private mistri in May 1933, 
and Rs. 46 paid by the defendant to the 
U. P. Motor Oar Oo., on account of repairs 
done to the car by that company, Finally 
he gave the plaiatiffs a decree for 
Rs. 4,681-1-6 against the appellant. 

The first point urged on behalf of the 
appellant was that the learned trial Judge 


“was wrong in holding that the defendant, 


was not entitled to avoid the contract 
under s. 19 of the Indian Contract Act. 
This argument was based on two grounds: 

1. That it is wrorg to sav that the 
defendant had any means of knowing 
the year of manufacture and model of the 
ar, and 
i 2, That the exception to s. 19 of the 
Contract Act did not apply to the present 

ase. 
z It is not in our opinion necessary to 
decide whether or not the exception to 
s. 19ofthe Contract Act applies to the case 
or whether the defendants had or had not 
any means of knowing the truth with 
ordinary diligence because the appellant 
does not want to avoid the contract 
altogether. He merely claims damages for 
breach of warranty. The case is really 
governed by the provisions of the Indian 
Sales of Goods Act of 190. We agree 
with the findings of the Court below. 

(a) that Mr. Eduljee assured the appellant 
that the Gfaham Page car was of 1932 

odel 
mb) "that he also assured him that the 
car would do 20 miles to the gallon of 


etrol, 
$ (c) that he further told him that the 
engine of the car was of 25 horse 


ower, 

S (d) that the car wae really of 1830 

model, f 
(e) that it did not do more than 11 miles 

per gallon, f 
(f) thatthe horse power of the engine 

was found to be 23, 43, and 
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(g) that Mr. Eduljee promised to give 
free service for one year from the date of 
sale of the car. 

(a) and (c) are preved by Ex. D, W. 2-], 


copy of the application for registration of 


the car, in which the year of manufacture 
of the car is shown as 1931, and the horse 
power as twenly-five we agree with the 
learned Judge of the Court below in believ- 
ing the defendant’s statement that all the 
entries in this application with the ex- 
ception of the first two were made by 


‘ Eduljee & Oo; with regard to (b), there 


is no documentary evidence on the record 
but we see no reason to disbelieve the 
statement of Mr. Khaliquzzaman, defen- 
dant, who is an Advocate of this Court, 
that Mr. Eduljee assured him that the 
ear would do twenty mile to the gallon. 
With regard to (d) and (f), we have 
Erts. A-3 and A-2, the former being a 
letter from Pearay Lall and Sons of Delhi to 
the French Motor Oar Co. of Lucknow, dated 
September 28, 1935, and the latter a letter 
from the French Motor Oar Co, of Lucknow 


to Mr. Khaliquzzaman, dated October 18,- 


1935. These exhibits are corroborated by 
the evidence of Mr. Bhomask, engineer of 
the French Motor Car Oo., and by that 
of Mr. Khaliguzzaman. On že) and (g) we 
again agree with the trial Court in accept- 
ing the evidence of the defendant- 
appellant. Having found the facts as 
mentioned above, we proceed to apply the 
law of those facts. 

Section 12 of the Indian Sale of Goods 
Act gives the difference between a con- 
dition and a warranty. A condition is 
defined as a stipulation in a contract 
essential to the main purpose of the con- 
tract, the breach of which gives rise to a 
right to treat the contract as repudiated; 
while a warrenty is a stipulation collateral 
to the main purpose of the contract, the 
breach of which gives rise to a claim for 
damages but not to a right to reject the 
goods and treat the contract as repudiated. 
Messrs, Aiyar and Iyer in their Commentary 
on the Indian Sale of Goods Act at p. 53 
of the book describes a warranty in terms 
of the case of Hartley v. Hymens (3 K. B, 
475) (1) as follows:— 

“It denotes a stipulation which the law regards 
as collateral to the main purpose of the contract. 
A breach therefore does not entitle the buyer to 
reject the goods but only to claim damages, 
Suppose that a man buysa particular horse, which 
is warranted quiet to ride and drive. If the 
horse turns out to be vicious, the buyer's only 
remedy is to claim damages unless he has: ex- 

(i) (1921) 3 K B 475; 9 Ld KBÜ; 19841 T 31; 
25 Com, Cas, 365; 36 T L R-805. - $ 


ee 
. 
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preasly reserved a right to return it. But if 
instead of buying a particular horse a man applies 
to a dealer to supply him with a quiet forse 
and the dealer supplics ham with a vicious one, 
the stipulation is a condition, The buyer can 


either return the horse or keep it and claim 
damages.” 

Tt is clear that there was a breach of 
warranty on the part of Eduljee & Oo, 
in this case. Section 59 (1) of the Indian 
Sale of Goods Act provides as follows :— 

“Where there is breach of warranty by the 
seller, or where the buyer elects or is compelled 
to treat any breach of a condition on the part 
of the seller as a breach of warranty, the buyer 
is not by reason only of such breach of warranty 
entitled to reject the goods; but he may, (a) set up 
. against the seller the breach of warranty in dimuni- 
tion or extinction of the price, or (b) sue the 
seller for damages for breach of warranty.” | 

It is cl. (a) of this sub-section under which 
the defendant-appellant claims reduction of 
: the price of the car and the question is, 
“what should be the measure of damages. 
At. p. 511 of Kerron Fraud and Mistake, 
6th Edn. It is said: — 

“In actions of deceit, the measure of damages is 
not the full consideration which has passed from 
the defrauded party. Any benefits received by him 
under the contract must be taken into consideration 
and the damages recoverable will be the excess 
only of the value of the one over the other; the 
measure of damages is the difference between the 
actual value of the property and its value, if the 
property had been what it was represented to 
e.” 


“We have therefore to.see what was the 
actual value of the car supplied to the 
appellant. Exhibit D. W. l-l is a copy 
of the entry in the plaintiff's stock book 
relating to the car in question. It shows 
that the car actually cost -Eduljee & Co., 
a sum of Rs. 3,355-1-0 in December 1929, 
when it was received. To this we may 
“add a sum of-Rs. 150 as railway freight 
.from the port to Lucknow. The total cost 
would therefore come to Rs. 3,500-1-0. It 
is urged on behalf of the appellant that 
the car remained unsold in the company 
for a period of two years and seven months, 
upto August 1932 when it was sold to the 
appellant, that it must have been used 
in the interval, and that at any rate, it 
must have depreciated in value during 
this period of two years and seven months. 
We are of opinion thut this contention is 
well-founded. It is a matter of common 
knowledge that every purchaser of a new 
‘motor car wants fo purchase the latest 


imodel and not an old model. At any rate . 


the car in question could certainly not 
“have been sold in 1932 for what it could 


* e have been-sold in 1929 or1930. We think 
e ‘jt would by no means be unfair to either 


party if we put the depreciation in the 
180—111 & 112 
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car upto 1932 at Rs. 1,200. Therefore 
deducting this amount Rs. 3,505 1-0 we get 
the actual value of the car in 1932 at 
Rs. 2,30 «1-0. From this amount must be 
deducted certsin amounts which the appel- 
lant had to spend over repairs to the car 
during one year from the date of purchase. 
The learned Judge of the Court below 
has fixed this amouot at Rs. 55706 as 
follows: | 
Rs. 251-0-6 for repairs done by Eduljee 
& Co. 
Rs. 25000 for repairs done by a private 
mistri in 1433, 
Rs. 46-0-0 paid to the U. P. Motor Car Cv., 
on account of repairs. i 
With regard to the first item it was 
agreed by the learned Counsel for parties 
before us that the correct amount is 
Rs. t8 only and it was also con- 
ceded by the learned Counsel for the 
appellant that the last item of Rs. 46 


“ could not be taken into account as these 


repairs were done by the U. P. Motor 
Car Co, after the lapse of a year from 
the purchase of the car by the appellant. 
Therefore the correct amount to be dedust- 
ed comes to Rs. 338 only. This leaves a 
balance of Rs. 1,967-1:0 to which the 
plaintiffe-respondents are in our opinion 
entitled. . 

The plaintifis-respondents have filed a 
cross-objection contesting the findings of 
the trial Court that there was a contract 


‘of free service for one year and objecting 


to the items of repairs which the trial 
Court found to be Rs. 557-06. With 
regard to the first we have already held 
that we agree with the learned trial Judge 
in believing Mr. Kbaliquzzaman when he 
says that Eduljee & Oo, contracted to 
give free service for one year. As regards 
the items of repairs, we have alrealy 
‘said that the correct amount according to 
the Counsel for both sides is Rs. 338-0-0 
and not Rs. 557-0-3. . oe 
We, therefore, accept the appeal and the 
cross-objection in part, and modifying the 
decree of the trial Court, give the plaintiffs- 
respondents a decree for Rs. 1,967-1:0 
plus Rs. 1,426-10-6 price of petrol and 
accessories, total amount to Rs. 3,393-11-6. 
Parties will pay and receive costs in-both 


Courts in proportion of success “and 
failure. nae 
8. Appeal allowed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No.-16 of 1933 
September 22, 1938 
HARRIES AND MISRA, Jd. 
SECRETARY or STATE—Dzvgnpant— 
APPELLANT 
versus 
KARIM BU X—Puaintirr —RESPONDENT 

Land Acquisition Act (I of 1894), ss. 9, 11,18— 
Special notice under s.9—Person interested in land 
having knowledge of its compulsory acquisition— 
Absence of notice, if material—K lessee of portion 
of land to be acquired making objection application 
-Application filed by Land Acquisition Oficer— 
In award made subsequently in favour of owner of 
land no mention made of K's objections 
nor compensation awarded to him—Poasesston of 
land by Government—One year after, K making 
second application for re-considering his objection— 
Application Mamet A dismissed no appeal from 
award having been filed—Order of dismissal held 
not award—K applying to Tribunal through Land 
Acquisition Officer for setting aside order of dis- 
missal—Application forwarded by Collector to Tri- 
bunal—This wae held no valid reference—Time taken 
to obtain copies of order, if can be excluded—Time- 
barred application under s. 18—Reference by Collec, 
tor—Objection that applisation was time-barred, 
whether can be raised before Tribunal or in appeal 
—U. P. Town Improvement Act (VIII of 1919), 
s. 61—Disagreement—Asseasors not agreeing to com- 
pensation suggested by Chairman but wishing to 
hear further evidence before assesement—Assessment 
made subsequently by Chairman alone, if proper— 
Land acquisition—Claim refused by Collector—Civil 
sutt, if lies. 

Where a person interested in the land has ample 
notice that the property is to be compulsorily 
acquired, the mere fact that he has not received a 
special notice as required by s. 9, Land Acquisition 
Act, is not very material. Ganga Ram Marwari v. 
Secretary of State (5) and Kasturi Pallai v. Muni- 
cipal Council, Erode (6), relied on. 

A notice, was given by the Local Government to 
acquire certain premises and a large enclosure 
owned by M. In part of these premises one K resid- 
ed and in another portion he carried on the busi- 
ness of manufacturing steel trunks. K appeared 
before the Land Acquisition Officer and filed objec- 
tions to the acquisition in which he stated that he 
was in occupation of part of the premises to be 
acquired and that in consequence of the acquisition 
he would suffer serious loss amounting to abvut 
Es. 19,040. The Land Acquisition Officer ordered that 
the objection be put up with the file. The Land 
Acquisition Officer made an award in favour of M, 
the owner of the property, and in this award no 
mention whatsoever was “made of X's objection and 
nothing was given to him, The Oollector took pos- 
session of the lands and one year after this K made 
an application that objections previously filed by 
him be takén up anddisposed of. This application 
was eummartily rejected by the Land Acquisition 
Officer on the ground that the application was not 
competent as no appeal was preferred from the 
award, K then madea third application which was 
-headed “ before the Tribunal, Improvement Trust 
through the Land Acquisition Officer.” This applica- 
tion was, treated as an application for reference to 
the Tribunal and forwarded by the Land Acquisi- 
tion Officer, to the Tribunal. In this application 
-all the circumstances were narrated together with 
the history of the previous proceedings with a 
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prayer that the order ofthe Lard Acquisition Officer 
summarily rejecting his second application be set 
aside and thatthe Tribunal should, under its inhér- 
ent® powers quash the illegal proceedings. The 
Tribunal in due course heard the matter and award- 
ed compensation to K for his interest in the lands 
acquired. In an appeal by the Government : i 

Held, that the order of the Land Acquisition Officér 
summarily rejecting K's second application was 
merely a refusal to entertain his claim on merits 
and-did not amount to an award and as there was 
no award, no velid reference could be made and the 
Tribunal, therefore, had no jurisdiction to entertain 
the matter and award compensation: 

Held, further that the application of K to. the 
Tribunal could not even be treated asa reference 
from the original award as no reference was made 
of this award in that application : 

Held, alao that even assuming there was an award, 
the application of K didnot amount to a reference 
and there was no valid reference under s.18, Land 
Acquisition Act, 4 

Obiter.—The time taken to obtain copies of the 
order made under the Land Acquisition Act, cannot 
be excluded in computing the time within which a 
reference must be made, i. e. period of six weeks 
prescribed by the proviso to s. 18, Land Acquisition 
Act. Kashi Prasad v. Notified Area of Mahoba (l), 
relied on. Íp. 886, col. 2.] 

Quaere.—Where a person, who has not accepted 
an award, makes a time-barred application to. the 
Oollector under s. 18, Land Acquisition Act, and the 
Collector makes a reference whether an objection 
on the ground that the application to refer was 
time-barred can be made tothe Tribunal or to an 
Appeilate Court hearing an appeal from such Tribu- 
nal. Secretary of State v. Bhagwan Prasad (3) and 
Secretary of State v. Bhagwan Prasad (4), referred 
to. [ibid.] i 

Where a Collector refuses to entertain a claim 
under the Land Acquisition Act, a claim may be 
made in the Civil Courts. Rameswar Singh v. 
Secretary of State (7), relied on. [p. 888, col. 1.}. 

Where the amount of compensation suggested by 
the Chairman of the Tribunal is not agreed to by 
the assessors who think it necessary to hear fur- 
ther evidence before assessing compensation and 
they accordingly suggest that without such further 
evidence, they are unable to agree with the Ohair- 
man but the Uhairman instead of calling upon them 
to state the amount of compensation which the 
assessors think should be given, upon the evidence 
as it stands proceeds to assess compensation him- 
self, the assessment made by him alone is not proper 
as there was no disagreement between the Ohairman 
and the assessors. eo : 

F. C. A. from tke decision of the Tribunal, 
Improvement ‘Trust, Allahabad, dated 
October 6, 1931. 

Mr. S. K. Dar, for the Appellant. ` 

Sir Syed Wazir Hasan, Messrs. Mahbvob 


Alam and G. P. Bhargava, for the Respon- 
dent. 


Misra, J.—Tuis is first appeal brought 
by the Secretary of State for India in 
Council against a decision of the Allahabad 
Improvement Trust Tribunal, dated October 
6, 1932, awarding to the respondent a sum 
of Rs. 11,174 as compensation for the , 
cémpulsory acquisition of the respondent's 
interest in certain property. 
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Ín the year 1927 notice was given by the 
miocal Governmeat to acquire certain 
‘premises and a large enclosure cwned by 
Mohammad Hasan and situate at No. 10, 
Mirgun j, Allahabad. In part of these-pre- 
«mises the respondent, Karim Bux, resided 
andin another portion he carried on the 
business of manufacturing steel trunks. 
It would appear that Karim Bux had previ- 
ously held under some former lease; but 
such had expired, and the most that can 
be Said of his rights at the time of the 
notice is that he was holding over on the 
terms of the original tenancy. On March 
15, 1928, the respondent appeared before 
the Land Acquisition Officer and filed 
objections to the acquisition which are 
printed at p. 1 of the paper-book. In those 
objections he stated that he was in occupa- 
tion of part of the premises to be acquired 
and that in consequence of the acquisition 
he would suffer serious loss amounting to 
about Rs. 19,000 odd. On March 17, 1928, 
the Land Acquisition Officer ordered that 
the objection be put up with the file. On 
April 24,1929, the Land Acquisition Officer 
made an award in favour of Mohammad 
Hasan, the owner of the property, and in 
this award no mention whatsoever is made 
of Karim Buz's objection and nothing was 
given to him. In September and October 
1929, the Collector took possession of 
property on behalf of the Improve- 
ment Trust. On October 24, 1930, the 
respondent, Karim Bux, presented an 
application praying that his objections or 
application cf March lo, 192, be taken up 
and disposed of. This document is printed 
at pp. 23 and 24 of the paper-book. Upon 
this application the Land Acquisition 
Officer passed an order on October 28, 1930, 
in these terms: 

“The tenant was dispossessed from the building 
more than a year ago, He should have filed an 
appeal within the fixed period. Nothing can be 
done now. Rejected. File.” 

On October 29, 1930, the respondent 
applied for copies of this order, and on 
November 11, 1930, copies were supplied 
tohim. On December 17, 1930, the appli- 
cant made an application which is printed 
at p. 2 of the paper-book. This application 
is headed “before the Tribunal, Improve- 
ment Trust, Allahabad, through the Land 
Acquisition Officer, Allahabad.” It was 
sent to the Land Acquisition Officer and 
the office made a report which is printed 
„at p. 3 of the paper-book. This applications 
Appears to have been treated as an 
application for reference tothe Tribunal, 
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and on December 17, 1930, the Land 
Acquisition Oifcer directed it to be for- 
warded to the Tribunal. On January 
12, 1931, notice was issued by the Tribunal 
to the Secretary of State for India, and in 
due course a written statement was filed, 
issues framed, and the matter heard by 
the Tribunal. After a considerable body 
of evidence had been taken, Mr. Zabur 
Abmad, the Chairman of the Tribunal, 
wrote a draft judgment on the questions 
of law and fact which had arisen and sent 
the judgment to his two colleagues for their . 
perusal and approval. One of his col- 
leagues, Hafiz Ghazanfarullah, returned the 
judgment on September 19, 1932, requesting 
the President to give his opinion as to the 
amount of compensation which he thought 
should be given. In the draft judgment 
the Obairman had not indicated what he 
considered to be the correct amount of 
compensation to be awarded, The Ohair- 
man, Mr. Zahur Abmad, then wrote an 
addition to his judgment in which he stated 
that the amount of compensation which 
should be awarded was Rs. 11,174. He 
again forwarded the draft judgment to his 
colleagues, Hafiz Ghazanfarallah and Mr. 
M. D. Jaiswal. On September 29, 1932, 
Hafiz Ghazanfarullah noted that in the 
opinion of himself and his colleague it was 
premature to give judgment in the case, 
and he points out that the plaintiff had 
applied to have a witness recalled and they 
could not understand why this objection 
had been rejected. They, further thought 
that the evidence of the owner, Mohammad 
Hasan, would be valuable in determining 
the case. Hence he thought that the case 
was not ripe for judgment without this 
further evidence. Mr. Jaiswal on Septem- 
ber 30, 1932, was also of the same opinion. 
He points out that the question of proce- 
dure was a matter to be regulated entirely 
by the President; and that being so, he 
was unable to offer any opinion at that 
time. Mr. Zsahur Abmad did not com- 
municate further with his colleagues and 
on October 6, 1932, he signed the judgment 
which is now under appeal, awarding to 
the respondent Ks. 11,174. 

On behalf of the appellant, it has been 
argued that the Tribunal had no jurisdic- 
tion whatsoever to award the respondent 
anything in this case. It is said that the pro» 
ceedings did not arise out of an award made 
under the Land Acquisition Act, and that 
in the circumstances no valid reference 
could be made to the Tribunal. As we 
have stated earlier, the award of the Land 
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Acquisition Officer was made on April 
24,1919, and by this: award a certain sum 
was given to theowner, Mohammad Hasan, 
and nothing was given to the present res- 
pondent, Karim Bux. There is no mention 
of Karim Bux’s claim in this award and 
there is nothing upon the record to show 
whether Karim Bux’s objections and 
claims were considered at all. Counsel 
for the appellant had to admit that it might 
well bé that Karim Bux’s objection was 
overlooked and his claims never consider- 
ed. Bethat as it may, the Land Acquisi- 
tion Officer made his award and by that 
award Karim Bux received nothing. There 
can be no doubt that Karim Bux, if he was 
aggrived by this award, could have asked 
the Collector under s. 18, Land Acquisition 
Act, to make a reference to the Tribunal. 
However he did not do so, and in fact did 
nothing until’ a year after possession of the 
premises was taken on behalf of the Allah: 
abad Improvement Trust. On October 
24,1980, he applied that his original appli- 
cation should be heard and disposed of, 
and as we have stated the Land 
Acquisition Officer on October 28, 1930, 


ordered that nothing could be done and 


that an appeal should have been filed. 

The respondent then sent to the Land 
Acquisition Officer on December 17, 1930, 
the document printed at p. 2 to which we 
have referred. It is clear from the heading 
of this document that it was intended to 
be a demand for a reference under the 
Land Acquisition Act and was addressed 
to the Tribunal of the Improvement Trust, 
through the Land Acquisition Officer. In 
this document the respondent mentions 
that he had been residing at No. 10, Mir- 
gunj, Allahabad, and that he had filed a 
claim for Rs, 18,950 as compensation on 
various grounds. He states that the Land 
Acquisition Officer made an award on the 
claim of the owner, Mohammad Hasan, 
but made"no award or passed any order on 
the claim of the applicant. He then goes 
on to.say that on October 28,1930, he 
had applied to the Land Acquisition Officer 
to pass orders gn his application, but that 
such application Lad been summarily re- 
jected and no orders passed on the merits 
of the claim. The respondent concludes by 
saying that the Land Acquisition Officer 
was wrong in holding that the application 
was filed after the period of limitation 
because no order had yet been passed on 
the claim of the applicant by the Land 
Acquisition Officer. For these reasons the 
applicant prayed that the order of the 
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Land Acquisition Officer dated Ociober 2°. 
1930, should be set aside and that the 
Tribunal should 6 exercise its inherent 
powers in giving the respondent relief and 
question the illegality committed by the 
Land Acquisition Officer. As wə have stated 
the Land Acquisition Officer or the Collector 
made no order of reference in the true sense 
of the word and only directed that this 
application should be forwarded to the 
Tribunal. It is clear, therefore, that what 
the respondent was challenging in this case 
was not the award of the Land Acquision 
Officer, dated April 24, 1923, but the 
order of the Land Acquisition Officer, dated 
October 28, 1930, summarily rejecting 
his claim. It has been argued on behalf of 
the appellant that the order of October 26, 
1930, could not be made the subject of 
a reference and thatthe Tribunal had no 
jurisdiction whatsoever to entertain the 
respondent's claim. 


Section 11, Land Acquisiticn Act, 1894, 
provides that where objections are made to 
the compulsory acquisition of any property, 
the Collector must enquire into such objec- 
tions and make his award. This award 
must deal with the value of the land, 
including all interests in it, and then he 
must apportion the amount awarded: 
between the various persons interested in it. 
Section 12 provides that the award must be 
filed and notice given to all interested par- 
ties. Section lo empowers the Collector to 
take possession of the property, and s. 18 
provides that any person, who does not 
accept the award, can demand a reference 
upon certain specific points. It is argued 
on behalf of the appellant that if the res- 
pondent had a grievance he should have 
applied under s. 18 to the Oollector for a 
reference upon the ground that no portion 
of the compensation awarded had been 
given to him. On the other hand, there is 
no document upon the record to dho 
the 
award of April 24, 1929, although from 
Karim Bux’s evidence it is fairly clear 
thathe knew of these proceedings. He 
stated in evidence : 

“I made an application, dated March 15, 1928, 
to the Compensation Ofticer but no order was 
passed thereon.’ 1 made the application in 1928 but 
J ieceived no order. l received informntion that 
the case of Nanhey Khan alias Muhammad 
Husain Khan was going on. On getting this infor- 
mation 1 made another application on October 
z4, 1930, on which the Compensation Officer passed 
san order on October 28, 1930.” A 

it is also to be observed that the appli? 


cant was ejected from the premises a yeay 
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before his second application of October 24, 
1930; and it is, therefore, reasonable to 
assume that he was aware that Mohammi’d 
Hasan's claim had been entertained. How 
ever, as we have pointed ont, there is no 
document to show that he did have notice 
of the award. It may be that if Karim 
Bux, who claimed an interest in this pro- 
perty, did not receive notice of the award 
such award may not bea valid and bind- 
ing one: but even so that cannot help the 
respondent in this case. Had the respon- 
dent received notice of the award, his pro- 
per course would have been to demand a 
reference to the Tribunal unders. 18, Land 
Acquisition Act. Assuming that there was 
no valid award at all, his proper course 
would have been to cali upoa the Collector 
to make an award and challengs that 
award, if necessary, by means of a refer- 
ence. What the, respondent did, however, 
was to challenge the order of the Land 
Acquisition Officer summarily dismissing 
is application upon the ground that an 
award had been previous] y made and that 
such award should have béen challenged. 
He treated the order of October 28, 1930, 
asan award and claimed a reference in 
respect of it. 
, In our judgment, the order of October 
28, 1930, cannot possibly amount to an 
award. It isin short a refusal to entertain 
the respondent's claim upon jts merits. 
8.11, Land Acquisition Act, sets out what 
should be contained in an award; and it is 
clear that the order of October 28, 1930, 
in no way complies with terms of that 
section. From the terms of the order itself 
itis clear that the Land Acquisition Officer 
did not intend to make an award; and in 
fact hein terms states that an award had 
already been made and that the matter 
could not be re-opened. As this order of 
October 28, 1930, does not amount to an 
award, no valid reference could be made; 
and therefore the Tribunal had no jurisdic 
tion to entertain the matter. It has been 
argued on behalf of the respondent that the 
alleged reference made by the Land Acqui- 
sition Officer in this case should be treated 
asa reference made in respect of the 
original award, dated April 24, 1999. But 
itis very difficult to consider the reference 
made as being in any way connected 
with the award of April 24, 1929. The 
complaint made is that the Land Ac- 
quisition Officer was wrong in rejecting 
the respondent’s claim on October 28, 1930, 
“Without going into the merits and thé 
*Tribunal is asked to: exercise its inherent 
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powers and quash that order and do 
justice. Itis urged that we should construe 
these documents liberally. But even mao 
it is impossible to regard the alleged 
reference in this case as a reference 
challenging anything in the award made 
on April 24, 1929. : 

It has also been argued that the order of 
the Land Acquisition Officer, dated October 
28, 1930, summarily rejecting the appli- 
cant’s claim is an award. But it has to 
be admitted that it isnot an award upon 
the merits, it isa summary rejection of 
the claim. We are asked to construe 
this order as an award giving the applicant 
no compensatiun. But in our view the 
order does nct mean that. It means that 
an award had already been made and 
that asthe applicant had not challenged 
that award, he had no other remedy. In 
our judgment it is impossible to treat the 
order of October 28,1930, as an award. 
There is also a further difficulty in 
treating the order of Octcber 28, 1930, as 
an award which could be made the 
subject-matter of a reference to the 
Tribunal unders.18, Land Acquisition 
Act. Itis clear from the terms of s,11 and 
the succeeding sections that the Collector 
must, when he makes his award, take into 
account tke interest of all parties. He 
must assess the total amount of compensa: 
tion and apportion it between the various 
persons interested. The Act does not con- 
template a series of awards in respect of 
the same property. The total amount of 
compensation must be assessed and then 
apportioned. If any person claiming au 
interest in the property is not given 
anything by apportionment, his remedy is 
to claim a reference challenging the award 


and not to ask for another award in his 
favour. The position therefore is that if 
the award of April 24, 1929, is a valid 


and binding award, the respondent cannot 
ask this Court to treat the order of October 
28, as a further award. If the’ award of 
April 24, 1929, is for some reason not 
binding, then in our view there is no 
valid and binding award in _ this case 
whichean be made the, subject-matter 
of a reference. In whatever manner the 
matter is looked at the Tribunal had no 
valid reference before it upon which it 
Id adjudicate. 
ot has iso been contended on behalf of 
the appellant that even assuming there was 
s.mething which amounted toan award, 
the application of the respondent, dated 
December 17,1930, isnot an application — 
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for a reference. Section 18, Land Acquisi- 
tion Act, empowers a person who has 
not accepted an award to require the 
Collector to refer to the Tribunal any 
objection to the measurement of the 
land, the amount of compensation, the 
persons to whom it is payable or the 
apportionment of, the amount of compensa- 
tion to persons interested. Section 19 
deals withthe form of reference which the 
Collector has to make; and it is clear that 
neither s. 18 nors 19 was complied with in 
this case. What the respondent asked for 
was that the Court should exercise its in- 
herent powers, quash the illegal orders of 
the Land Acquisition Officer and give such 
relief as it deemed just. Such matters 
are not within the purview of s. 18, Land 
Acquisition Act. Allthat the Land Ac- 
quisition Officer did with regard to this 
application was to direct that it should be 
forwarded tothe Tribunal. He made no 
réference in the true sense of the word, 
Had the application substantially complied 
with s. 18, we would have been inclined to 
hold that forwarding to the Tribunal would 
amount toa reference by the Oollector. 
But in the circumstances of this case we 
find it impossible to hold that the Collector 
ever made a reference as contemplated by 
the Act. 


It has further been argued by the appel- 
lant that even if the order of October 28, 
1930, summarily rejecting the respondent's 
application be regarded as an award, 
yet the respondent could not demand a 
teference because his application of 
December 17, 1930, was out of time. 


The proviso tos. 18, Land Acquisition Act, 


requires a person who was present before 
the Collector when he made his award to 
claim his reference within six weeks from 
the date of the Oollector’s award. It is 
common ground that the applicant was 
present when the Land Acquisition Officer 
passed his order of October 20, 1930; and 
that being so, he had six weeks to apply 
for a reference. He did not make his 
application until December 17, 1930: and 


ib. is contended ¢hat it was therefore out: 


of time. Before the Tribunal it was 
argued that the time taken to obtain copies 
of: the order, namely from October 29, 
1930 to November 11, 1930, should be exclud- 
ed for the purposes of computing the 
period of six weeks; and the President 
following a case in the Burma High Court 
held tliat such time should be excluded. 
The Ovurt has taken a contrary view in 
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Kashi Prasad v. Notified Area of Mahoba (1) 
which followed the case in Nafis-ud-din v. 
Secretary of State,(2). Before us it was 
not contended that the time taken to 
the order should be 
excluded in computing the time within 
which a reference must be made. On 
behalf of the respondent, however, it was 
argucd that even if the application for 
a reference was out of time, it was now 
too late to raise the question. It was con- 
tended that the Collector isthe sole Judge 
of whether an application requiring a 
reference is or is not within time; and once 
he has made a reference, the question cannot 
be further raised. Reliance was placed 
on two cases of this Court, namely 
Secretary of Sta‘e v. Bhagwan Prasad (3) 
and Secretary of State v. Bhagwan Prasad (4), 
In these two cases it was undoubtedly held 
that where a person, who has not accepted 
an award, makes a time-barred application 
to the Collector under s, 18, Land Acquisi- 
tion Act, and the Collector makes a reference, 
no objection on the ground that the appli- 
cation to refer was time-barred can be 
made to the Tribunal or to an Appellate 
Court hearing an appeal from such Tribunal, 
Other High Courts have taken a contrary 
view and there is a sharp conflict of 
opinion upon this question. Had it been 
necessary to decide this case purely on 
this point, we should have been inclined 
to refer the matter to a larger Bench. 
However, that course is not necessary to 
this case because we are satisfied upon 
other grounds which we have already 
mentioned that no valid reference was 
ever made in this case. 


obtain copies of 


We might cbserve at this stage that 


the Chairman of the Tribunal dealt at 
length in his judgment with the question 
of notice to the respondent, 
to have thought that the respondent did 
not receive proper notice but it is clear 
from the respondent's own evidence that 
he had ample notice of these proceedings. 
Section 9,-Land Acquisition Act, contem- 
plates a public notice and a svecial notice 
sent to persons interested. The Chairman 
of the Tribunal appears to have thought 
that the respondent did noct receive this 
special notice. But his evidence makes 

(1) 54 A 282; 143 Ind Oas 111; A I R 1932 All 


598; Ind. Rul. (1933) All. 187 (2). 
A) 9 L 244: 104 Ind. Cas. 317; A I R1927 Lah, 


(3) (1923) ALJ 1186; 124 Ind. Cas 529;AT R 
1929 All. 769; 52 A 96; Ind Rul. (1929) All. 329, 

(4) (1932) A L J 752; 141 Ind. Oas. 621; A I R 1932, 
All, 597; Ind. Rul. (1938) All, 75. 
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it clear that he must have received such 
a Notice. He stated: “Five or six years 
ago a Notice was received, for the acquisition 
of this house.” Later he says: 

“When I came to know, that is I received a 
notice, that this entire land .was going to be 
acquired, I began to construct the house in Ham- 
man, 

Again, towards the end of the evidence 
he stated: l 

“When notice began to be received from the 
Improvement Trust, I came to know that the house 
was going to be acquired then.” 

These statements ccupled with the fact 
that the applicant filed an objection on 
March 15, 1928, claiming a large amount 
of compensation makes it clear that he had 
ample notice that the property was to be 
compulsorily acquired. Even if a special 
notice was not received by the applicant, 
such would not assist him if he had in 
fact sufficient notice of the proposed 
acquisition: see Ganga Ram Marwari v. 
Secretary of State (5) and Kasturi Pillai v. 
Municipal Council, Erode (6). In our view 
the respondent hada notice in this case: 
consequently he has no complaint upon 
that ground, For the reasons which we 
have given, we are satisfied that there 
was no valid reference in this case, and 
therefore the decision of the Improvement 
Trust cannot be sustained. 

The appellant has taken a further point 
that the decision of the Tribunal in this 
casé is not a valid and binding one because 
it was noi made in accordance with law. 
By the provisions of the United Provinces 
Town Imprcvement Act, 1919, references 
under the Land Acquisition Act are made 
in Allababad to a Tribunal consisting of 
a President or Ohairman and two other 
members. The President is the sole Judge 
of law and procedure; but on questions of 
fact such as the amount of compensation 
to be awarded to any particular. person 
the opinion of the majority of the meinbers 
is to prevail. The relevant section is s. 64, 
U. P. Town Improvement Act, 1919, the 
material portion of which is in these terms; 

“For the purpose of determining the award to be 
made by the Tribunal under the Land Acquisition 
Act, 1894, 

(a) if there is any disagreement as to the mea- 
surement of land, or the amount of compensation 
or costs to be allowed, the opinion of the majority 
of the members of the Tribunal shall prevail; 

(b) questions relating to the determination of 
the persons to whom compensation is payble or 
the apportionment of compensation, may be tried 
and decided in the absence of the assessors if the 
President of the Tribunal considers their presence 


* * (5) 30 O 576. d 
* (6) 43M 280; 53 Ind. Oas. 646; AI R1920 Mad, 
417; 37M L J 618; 10 L W 331; 26M L T 268, 
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unnecessary ; oe 
and, when so tried and decided, the decision of the 
President shall be deemed to be the decision of the 
Tribunal.” 


It is common ground ia this case that 
the assessors sat with the President through» 
out; and that therefore all questions relate 
ing to measurement of land, the amount of 
compensation, costs and questions relating 
tothe determination of persons to whom 
compensation was payable or the appor- 
tionment of compensation had to be deci- 
ded in accordance with the opinion of the 
majority of the members of the Tribunal. 
As we have stated earlier in this judgment, 
Hafiz Ghazanfarullah and Mr. Jaiswal 
could not come to any decision as to the 
amount of compensation on the materials 
before them and the judgment under appeal 
contains only the opinion of the President. 
It has been argued, however, on behalf of 
the respondent that there wis no disagree- 
ment in this case because all that the 
assesgors did was to decline to give an 
opinion on the materials before them. In 
our judgment, however, there was a dis- 
agreement because naither of tha assessors 
would agree that the amount of compensa: 
tion suggested by tha Chairman was the 
correct amount. They wished to hear far- 
ther evidence before they assessed tha 
compensation and without such further 
evidence they were unable to agree with 
the Cnairman. It is true that matters of 
procedure are to ba regulate] by the Chair- 
man and the proper course forthe Ohair- 
man to have taken in this case would 
have been to inform the assessora that he 
raled that no further evidence should be 
admitted and then call upoa them to state 
the amount of compensation which they 
thought should be given upon the evidence 
as it then stood. The Chairman did not 
follow this course, but proceeded to assess 
the compensation himself. As there was a 
disagreement in this case the. President 
could not asseas the compsnsation and on 
that ground als» the decision under appeal 
cannot be sustained. Had this been the 
only ground for challenging the decision, 
we should hive ordered that the decision 
be set aside and the matter sent back to 
the Tribunal to be determined according 
to law. However as we have found that 
there was, novalid reference whatsoever in 
this case, the matter cannot be sent back 
to be determined in accordance with. the 
provisions of s. 64, U. P. Towa Improvement 
Act. 


Lastly, it was aruged one behalf of the 
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appellant that the amount of compensstion 
in this case was grossly in excess of what 
should have been awarded. The Chairman 
of the Tribunal appears to have assumed 
that the respondent bad a substantial 
interest in the property. The evidence 
adduced before the Tribunal was of a very 
vague character; but in our opinion it is 
unnecessary to go into this questicn because 
we hold that the Tribunal had no power 
whatsoever to assess any compensation. 
Further, we do rot wish to prejudice the 
respondent in any future proceedings which 
he might be advised to take by saying any- 
thing in this judgment as to the amount of 
compensation. There is anthority for the 
proposition that where a Collector refuses 
to entertain a claim under the Land Acqui- 
silion Act, a claim may be made in the 
Civil Oourts: see Rameshwar Singh v, 
Secretary of State (Ti, at p. 484*. Counsel 
for the respondent has specifically asked 
us not to deal with this question of the 
amount of compensation because his client 
might be advised to bring a suit in the 
Civil Court; and in such an event any 
observations mada by us might prejudice 
him. In these circumstances we are of 
opinion that it is unnecessary for us to 
consider the argument addressed to us by 
the Counsel for the appellant as upou the 
amount-of compensation awarded. 

For the reasons which we have given, 
we hold that the Tribunal had no jurisdic- 
tion to award any compensation to the 
respondent in this case; and that being so, 
the decision of the Tribunal cannot be sus- 
tained. We therefore allow this appeal, set 
aside the decision of the Tribunal and dis- 
miss the respondent's claim. The respon- 
dent must pay the costs of this appeal and 
of the preceedings before the Tribunal. 


8. Appeal allowed. 
(7) 34 O 470;5 0 L J 669:11 O W N 358. 
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widow of 3-4ths of estate, to idol—Validity of 
— Reasonable proportion—Civil Procedure Code (Act 
V gf 1908}, ©. XXXI, r. 2— Suit against idol res 
presented by trustee~ 0. XXXI, r. 2, if applies— 
Will—Application ma#e to Deputy Commissioner 
by person informing that after his death hia 
wife who was his sole heir would be absolute 
proprietor cf his whole  property—Whether will— 
Analogy of will of taluqdars, if applies to such docu- 
ment, 

Where a Hindu widow makes a gift of her hug- 
band's property and where there is no legal neces- 
sity, or, if legal necessity at all, only to a degree 
quite out of proportion to the extent of the trans- 
fer actually affected and the gift is made with the 
consent of the reversioners, such consent amounts 
to nothing more thana promise without considera-~ 
tion to treat the deed of gift as valid at some 
future date. It does not come within the doctrine 
of estoppel or the doctrine of election or the doc- 
trine of ratification, and the only doctrine, within 
the scope of which it can be brought, is the doc- 
trine of definitive election. Such a consent or pro- 
mise cannot validate a transfer otherwise bad, and 
the consenting reversioners and those who claim 
through them cannot be held bound by it. .[p. 897, 
col. 2; p, 899, eol. 1.) 

A Hindu widow in possession of her husband's 
property made a gift of three-quarters of the prop- 
erty to an idol with the consent of the reversioners 
without consideration : 

Held, that the consenting reversioners or persons 
claiming through them could not be held preclud- 
ed by their consent from subsequently impugning 
the validity of the transaction. 

|Case-law discussed.) 

The dedication by a Hindu widow to an idol, of 
3-4ths of the estate of her deceased husband, cannot 
be supported onthe view that it was a dedication 
of a reasonable portion of the property. [p. 892, col. 2.] 

{The High Court in this case upheld the dedica- 
tion to the extent of one-twentieth of the property 
as reasonable] ` : ' 

[Case-law discussed.] 

Quaere.—Where a suit is brought against an 
idol represented by a trustee, it is doubtful whe- 
ther O. XXXI, r. 2, Civil Procedure Code, applies 
to such a case as it is not a suit by or against 
trustees, executors or administrators, and it cannot 
be said that in such a case the property is vested 
in a trustee, executor or administrator. Ram 
Ghulam v. Shyam Sarup (2) and Adiraju Arasu 
Kannikke Ballala v. Patté alias Lakshminarayana 
(3), referred to. [p. 890, col. 2.) 

An application made by a person to the Deputy 
Commissioner stating that he was ill, he had no 
issue and that his wife was the sole heir who 
would succeed to the whole estate after the appli- 
cant’s death as absolute proprietor, cannot be con~ 
strued as a will and the analogy of the wills of 
taluq7ars expressed in the form of letters in reply 
to a notice from the Commissioner at the time of 
the grant of sanads to taluqdars of Oudh does 
not apply to such document. Balraj Koer v. Maha- 
dèo Pal Singh (1), referred to. [ibid] 


F. O. A. against the order of the Addi. 
tional Civil Judge of Sitapur, dated Jan» 
uary 27, 1936. 

Messrs. Mohammad Wasim and Ali 
Hasan, for the Appellants. 

Mr. Sridhar Misra, for the Respondent. 

dudgment.—This is a first appeal 
arising out of a suit for declaration that * 
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the plaintiffa are the ownera of the pro- 
perty in suit and that the deed of gift or 
wakf executed by Musammat Umrai Kuar 
in favour of the defendant Sri Radha 
Krishna under the management of Bala 
Din sarbarahkar on July 2, 1932, is invalid, 
void and ineffectual as against the plaintiffs. 
The property in suit was originally in 
the ownership and possession of one Ram 
Adhin, husband of Musammat Umrai Kuar, 
who is said to have died on August 2, 
1888. He was succeeded by his widow, 
Musammat Umari Knuar, who died on 
Decemher 11, 1933. This lady on July 
2, 1932, executed a deed of gift of the 
entire mahal Khalispur in favour of the 
idol of Sri Radha Krishna. Subsequent 
to the death of Musammat Umrai Kuar, 
there was a dispute in the mutation Court, 
and it is said that Bala Din applied 
unsuccessfully for mutation of names in 
favour of Sri Radha Krishna under his 
own management in the Oourts of the 
Sub-Divisional Officer, Sidhauli, the Deputy 
Oommissioner of Sitapur and the Commis- 
sioner of Lucknow, but was successful in 
the last Oourt of Appeal, that is, the 
Board of Revenue, in which an order for 
mutation of names was made in favour 
of Bala Din as manager of the trust on 
August 22, 1935. The plaintiffs claimed 
that they were in possession of the property 
in suit, and that in view of these pro- 
ceedings it became necessary for them to 
bring a suit for declaration that the deed 
of wakf was invalid, void and ineffectual 
as against them. 

The plaintifis put forward a pedigree 
which has been found to be correct subject 
to ons false statement whereby it was 
sought to make out that one of the two 
branches of the family of tbe propositus 
Pitambar Dass were the children of an 
unwedded wife. That attempt has failed, 
and the point is no longer in dispute. 
The plaintiffs clearly realised the weakness 
of the contention that one branch of the 
family descended from an unwedded wife 
because they obtained deeds of transfer 
from the surviving members of that branch 
of the family, who belonged to a generation 
one stage higher than themselves, namely 
Sangli, Rameshwar and Sukhpal benami on 
February 8, 9 and 10, 1934. They further on 
September 15, 1934 obtained a deed of 
relinquishment from the benamidars. 

In the trial Court a large number of 
issues were framed arising out of the 
pleadings of the parties. On these issues 
the learned Oivii Judge held that the 
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plaintiffs were not themselves the next 
reversionera of Ram Adhin but were 
assignees of the next reversioners, Sangli, 
Sukhpal and Rameshwar and therefore 
entitled to maintain the suit. On the 2ad 
issue he held that Jawabir and Nilkanth, 
ancestors of the plaintiffs’ transferors were 
not the children of an unwedded wife of 
Pitambar Dass. On the third isaue he held 
that Ram Charan alone was not the nearest 
reversioner to Ram Adbin on the date of 
the deed of wakf, hut that Ram Charan, 
Sangli. Sukbpal and Rameswhar were all 
reversioners at that time; but that at the 
date of Musammat Umrai Kuar'’s death 
Ram Charan had died On the 4th issue 
ke beld that Sangli and Sukhpal did 
consent to the execution of tha deed of 
wakf. On tbe 5th issue he held that Ram 
Adhin did not on July 12. 1€88, make a will 
in favour of Musammat Umrait Kuar. This | 
issue arose out of the plea that an applica- 
tioo made by Ram Adhin to the Deputy 
Commissioner on July 12,1888, was to be 
construed as a will, and that as a result 
of the will, Musammat Umrai Kuar became 
absolute owner of the property and did 
not hold it with a widow's estate only. 
On Issue No. 6 the plea of adverse posses- 
sion on the part of Musammat Umrai Kuar 
was negatived. On Issue No. 7 it was 
held that Musammat Umrai Kuar executed 
the deed of wakf in favour of the defen- 
dant intelligently and on Issue No. 8 it 
was held in a somewhat equivocal manner 
that Musammat Umrai Kuar could make 
an endowment by wakf of the property 
constituting half of the entire estate. In 
this connection the learned Judge re- 
marks: 

“As to the said sufficiency of the endowment, 
I may explain myself thus, that the endowed 
property is about 3-4ths of the entire property... 
and so by the exclusion of the one-third share of 
one reversioner, which comes to one-third of 3-4ths 
or 1-4th, the endowed portion remains one-half of 
the entire property and as against the legally 


permissible ‘small portion’, it is evidently no small 
share, but quite sufficient.” 


It certainly was no small share and 
was much more than sufficient. On the 
Sth issue, he held that,a suit for mere 
declaraticn was maintainable and that the 
other trustees were not necessary parties 
as alleged in para. 22 of the written 
statement. 

In the event he decreed the suit for 
declaration with reference to one-third 
share of the property in suit, that being 
the one-third share belonging to the 
plaintiffs’ transferor Rameshwar, and dis- 
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missed the suit for the remaining 
two thirds of the property. f 

Learned Counsel for the appellants 
does not contest any of the findings of 
fact, but he contested the finding under 
Issue No. 4 that some endowment could 
be validly made by Musammat Umrai Kuar 
for tte spiritual benefit of her deceased 
husband, that the consent of the next 
presumptive reversioners to that endo s- 
ment was with consideration, and that when 
succession opened on the widow's death, 
the said consenting reversioners and their 
transferees were estopped from challenging 
the endowment. : , 

‘On the other hand in supporting the 
decision of the trial Court, learned Counsel 
for the respondent has attempted to 
establish that the findings on Issue No. 5 
relating to the alleged will of Ram Adhin 
and Issue No. 9 (B) relating to the omission 
of the plaintiffs to make the other trustees 
parties to the sait were wrong, and he 
sought to have those decisions upset, the 
result of which would necessarily be that 
the suit would fail. It would fail if the 
dacision on Issue No. 5 is reversed because 
in that case Musammat Umrai Kuar was 
competent to dispose of the whole of the 
estate a8 she liked, and it would fail on 
the other issue because if the argu- 
ment was successful the whole _ suit 
‘would be held to be liable to dismissal. 
We propose, therefore, to dispose of these 
two points before dealing with the main 
issue in the appeal. ; 

“As regards the question whether the 
document of July 12, 1858, can be construed 
as' a will of Ram Adhin, the document in 
question was an application addressed by 
Ram Adhin to the Deputy Commissioner 
of Sitapur, and contains a summary in 
which it is said that À 

“the applicant is ill and has no issue or near 
rélation, and that Musammat Umrai Kuar, the 
wedded wife of the applicant is his heir, In case 
of the applicants death, the said Musammat Umrai 
Kuar shall be the heir and entitled to the pro- 
prietary possession and occupation of the entire 
movable and immovable property left by the 

licant.” we y 
"o the body of the deed it is said: 

-“The applicant has mot up to this time executed 
: any document in favour of any person, nor will he 
do so. The facts are that the applicant has neither 
any issue nor any near relation. Musammat Omrai 
Kuar, the wedded wife of the applicant, is his heir, 
who shall, after the applicant's death, be the lawful 
heir and entitledto the proprietary possession and 
occupation of the entire movable and immovable 
property left by the applicant. All thisis the self-ac- 
uired property of the applicant and ıs not ancestral. 
@herefore if the applicant dies and any person of 
his caste produces any deed in support of his claim 
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to the property left by the applicant as against the 
applicant's wife, or alleges his title in some other 
manger, then it be deemed void and unentertain- 


able. n 


For the respondent stress is laid on the 
use of the word milik, and it ia cone 
tended that this document. is intended 
to be a will and that by it an intention 
is expressed that after Ram Adhin, his 
wife shall be the absolute proprietor of 
his estate. Reliance has been placed on 
Balraj Kuar v. Mahadeo Pal Singh and 
others (20 O. O., 3°0), (1) but we are clear 
that no support for the argument can be 
derived from the analogy of tha wills of 
taluqgdars expressed in the form of letters 
in reply to a notice from the Commissioner 
at the time of the grant of sanads to 
taluqgdars of Oudh. We are clearly of 
opinion that this application to the Deputy 
Commissioner was merely intended to 
protect Musammat Umrai. Kuar against 
the production of a forged will by which 
she might have been deprived of her 
widow's estate, We see no-reason whatever 
to differ from the finding of the trial Court 
on Issue No. 5. Sn oe 

As regards Issue No. 9 (B) the learned 
Oivil Judge held that the other trustees 
were represented by their president, and 
this not being a suit under the Indian 
Trust Act, it was not necessary that they 
should all be made parties to the suit. 


-Learned Counsel has referred to O. XXXI, 


r. 2 and certain cases reported in (I. L. R. 
55 All, 687-A. I. R. 1934 AIL, 1 Ram 
Ghulam and another v. Shyam Sarup and 
others (2)and A. I R. 1922 Mad. 405 (1) 
Adiraju Arasu Kannikke Ballala v. Pattu 
alias Lakshminarayana and others -(3), 
As regards O XXXI, r. 2, it seems to 
us doubtful whether this order, has any 
application to the present case. This is 
not a suit by or against trastees, executors 
or administrators, but a suit against the 
idol of Sri Radha Krishna. It cannot be 
said that in a case like the present case, 
the property is vested in a trustee, exe- 
cutor or administrator. The case reported 
in 55 Allahabad was one instituted under 
s. 92 of the Oode of Uivil Procedure, and 
was Clearly within the mischief of O., XXXI. 
In the Madras case the judgment is so 
short that it is impossible to be certain 
whether that was not also a suit under 
s. 92. In these circumstances we are of 

(1)200 O 360; 44Ind, Oas. 59,4 OL J 589; AIR 
1918 Oudh 125. 

(2).55 A 687; 149 Ind. Cas. 849; AI R 1934 All, 
1; (1933) A L J 1393; 6 R A 996, 

(3) AIR 1922 Mad. 405; 77 Ind, Cas. 942, 
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opinion that the point is covered by r.9 
of O. I. We do not think that there was 
any non-joinder of parties, but evén if 
there was, we are of opinion that the 
Plaintiffs were protected by that rule, 
which provides that: 

“no suit shall be defeated by reason of the mis- 
joinder or non-joinder of parties, and the Court 
may, in very suit, deal withthe matter in contro- 
versy so far ag regards the rights and interests of 
the parties actually before it." 

In this case the idol was before the 
Court sufficiently represented by Bala 
Din. In any case the plaintiffs would now 
be entitled to the protection of s. 99 of the 
Code of Civil Procedure since it is clear 
that this misjoinder could not Lave affected 
the merits of the case or jurisdiction of the 
Court. 

Before we come to the main question 
of the effect, if any, of the consent of 
Sukhpal and Sangli to the deed of wakf 
executed by Musammat Umral Kuar, we 
have first to consider the question of the 
extent to which it is competent for a 
Hindu widow to make a wakf of her 
husband’s property. The learned Civil 
Judge has held without any discussion of 
the point that as a Hindu widow, Musammat 
Umrai Kuar could alienate a small portion of 
the property by way of dedication for the 
spiritual benefit of her husband, and he 
referred to the decision of the Privy 


‘Council in Sardar Singh and others v. 


Kunj Behari Lal and others (49 I. A. 383) 
In that case their Lordships dis- 
tinguished between two objects of trans- 
fer for religious purposes, divided into 
essential expenditure such as expenditure 
on the obsequies of the deceased and 
optional expenditure as gifts by way of 
dedication which, though not for the 
performance of an earential observance, 
were considered to be for the spiritual 
benefit of the deceased husband, and they 
held that the gift in question, which was 
of property amounting to 1-75th of the 
whole property, was not improper and must 
be held valid. Their Lordships said : 

“In their Lordships’ opinion the Hindu Law 
recognises the validity of the dedication or aliena- 
tion of a small fraction of the property by a Hindu 
female for the continuous benefit of the soul of 
the deceased owner. It is clear in this case that 
the act, which the Rani did was fully in accor- 
dance with Hindu religious sentiment and relig- 
ious belief, and was not, therefore, in excess of her 
powers having regard to the fact that the dedi- 
cation related to 1-75th of the property made 


(4) 49 I A 383; 69 Ind Oas. 36;44 A 503: AIR 
1922 P O 261;-16 L W 871; 81M L T 253; 370 L 
1 383; 44M L J 768; 27 0 W N 633; 25 Bom. L 
R 648; 2P W R1923 (PO ` 
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spesialis for the creation of a permanent benes 
b.” 


This case has been followed in a case 
of this Court reported in I L. R. 2 Luck. 713 
(Thakur Indraj Bux Singh v. Thakur Sheo 
Naresh Singh and others) (5), where the 
property endowed came to about 1-55th of 
the entire property left by the husband 
of the donor. It might be noted here 
that the person who drafted the deed of 
endowment, evidently, had an eye to the 
decisions of the Courts, because it is 
stated in the document that the lady 
“hereby creates an endowment of a rea- 
sonable portion of the zamindari property 
of her husband.” We are, however, clearly of 
opinion that it would be very difficult to 
hold that the dedication of 3-4ths of the 
estate of the deceased, which is found in 
the present case, could possibly be sup- 
ported on the view that it wasa dedica- 
tion of a reasonable portion of the pro- 
perty. Had it been possible to say that 
that was the case, the question of the 
effect of consent would hardly have called 
for consideration. 

We come now to the main question in 
the case. It will, of course, be clear that 
if this transfer is not one which is pro- 
tected by the principle just referred to, 
namely that it was only a transfer of 
a reasonable portion of the estate, the 
transfer is one which would ordinarily be 
voidable at the option of the reversioners 
on the death of the widow of the last 
owner. The main argument on behalf of 
the respondent is that because two of the 
Teversioners consented to this deed of 
gift as shown by the endorsements below the 
signature of the executant, they could not 
be permitted to question the transfer at 
a later date, and therefore their trans- 
ferees, the plaintiffs, have no locus standi 
now to contest this deed of wakf. At the 
foot of the deed, we find the thumb im- 
pression of Sangli and the signature of 
Sukhpal, and against each theta is the fol- 
lowing notes, 

“The executant has signed in my presence. I 
attest this deed with full knowledge of the con- 
tents and knowing them to be true, and I give my 
consent.” . 

[It is not now in dispute that at the 
time in question Sangli and Sukhpal were 
two of the four nearest reversioners, all 
of equal standing, and the argument is 
that on whatever footing the effect of 
consent is put, that is whether it was on 
the footing of an estoppel, election or 


(5) 2 Luck, 713; 104 Ind. Oas. 676; 4 O W N 820; 
ATR 1927 Oudh 450, 
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ratification, the present plaintifs are 
bound by it. Learned Oounsel for the 
respondent has relied mainly on two 
rulings of this Court reported in40, W. 
N.. 903 (Jumna Kuar, Mst. and another v. 
Madari Singh and others) :6) and 40, W. 
N., 1101 (Gaya Din Singh and others v, 
Madho Singh), (7), and the cases reported 
in I. L. R.52 Mad. 556 (Ramakottayya v. 
Viraraghavayya) (8), I. L. R. 51 Bom. 475 
(Akhawa Kom Ramachandrappa Balaji 
Yadav v. Sayadkhan Mithekhan Mulgund) 
(9) and I. L. R. 45 All. 339 (Fateh Singh v. 
Thakur Rukmini Ramanji Maharaj (10). 
In Jumna Kuar's case (40 W. N., 903 (6), 
a Bench of this Court in 1927 discussed 
the law on the subject of the consent of 
the husband's kindred to a gift of the 
husband's property by the widow. They 
considered the view of the Privy Council 
in the case of the Collector, Masulipatam 
v. Cavaly Vencata Narrainapah (8 M.I.A, 
529 (11), and remarked ; 
“%*We interpret their Lordships to lay down here 
a rule whieh affects all alienations and not only 
alienations which purport to be for necessity or 
religious or charitable purposes. We cannot in- 
terpret the word an alienation by her which would 
not otherwise be legitimate’ as so narrow as not 
to include an alienation by gift. Therefore we in- 
terpret the latter portion of this passage to mean 
that a gift made by a Hindu widow, which is a 
form of alienation which she is not ordinarily 
competent to make, can become a valid alienation 
if made with the consent of her husband's 
Kindred.” 

We note that they further remarked at 
p. 907* ; 

“That is to say, an alienation which, if chal- 
lenged, would be set aside, is 8 good alienation if 
the whole body of persons constituting the next re- 
version assent to it,” 

We farther note, however, in connection 
with this case that as stated in the second 
paragraph of the head-note what happened 
in this csse was that no attempt was 
made to challenge the gift by the widow 
until no right of challenge legally remain- 
ed. The case is, therefore,in no sense 
on all fours with the present case. 

-Learned Counsel also relied on the case 
of Gaya Din Singh and others’ v. Madho 

-46) 4 O W N 903; 106 Ind. Oas 328; AIR 1997 
Oudh 46%. 
(7) 4 O WN 1101; 107 Ind. Oas, 180; AIR 1927 
Oudh 558 s 
. (8) 52 M 556; 119 Ind. Cas. 156; (1929) M W N 
323; 29 L W 818; A I R1929 Mad. 502; 56M L J 
755; Ind. Rul. (1929) Mad. 908 (F B). 
“(6 51 B 475; 102 Ind. Oas. 232; 29 Bom. L R 
386; A I R 1927 Bom. 260 (F B). 
(10) 45 A 339; 72 Ind. Oas. 8; 21 A L J 235; AI 
R 1923 All. 387; L R4 All, 392 Oiv, (F B). 
.(11)8 MIA 529; 2W RP 061; 1 Suther. 476; 
} Sar. 820 (P 0). 
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Singh at p. 1101 (7), of the same volume. 
The decision in that case was based on 
thatein Jumna Kuar's case and reference 
made to Ramgonda*Annagouda and others 
v. Bhausaheb and others (L. R. 54 L A, 396) 
(12), another case of the year 1927 which 
will be considered later on. 

In the case of Ramakottayya v. Vira- 
raghavayya (52 Mad. 556) (8), it was held in 
1928 that 

“if the next presumptive male reversioner Con- 
sents, though for no consideration, to an alienation 
without necessity by a Hindu widow (e. g. a gift 
es in this case), the transaction will be binding 
on him when he actually succeeds to the estate.” 

In this case the Full Bench of the 
Madras High Oourt which followed the 
Allahabad and Bombay decisions reported 
in Fateh Singh v. Thakur Rukmini Ramanji 
Maharaj 45 All. (10) and Akkawa Ram- 
chandrappa Balaji Yadav v. Sayadkhan 
Mithekhan, 51 Bom. (9), discussed the 
doctrines of estoppel, election and ratifica» 

.tion. They concluded that no question 
of estoppel could arise in such a case: 

“for the essence of the doctrine of estoppel is 
that a person who acts on a representation of 
fact made to him by another person and is thereby 
damnified, is entitled to say that the person, who 
made that representation, cannot be heard to con- 
test the truth of the facts which he himself asser- 
ted, The essence of the doctrine is that the 
person, who acted on the faith of the assertion, 


was damnified by so acting, and that feature is 


altogether absent in this case,” 

They went on to discuss the doctrine 
of election and they quoted from a lead- 
ing case in this connection the following 
words :— 

“lection is the obligation imposed upon a 
party by Courts of Equity to choose between two 
inconsistent or alternative rights or claims in cases 
where there is a clear intention of the person from 
whom he derives one that he should not enjoy 
both. Every case of election, therefore, presup- 
poses a plurality of gifts or rights, with an in- 
tention, express or implied, of the party who has 
a right to control one or both that one should be 
a- substitute for the other. The party who is to 
be toe: a choice, but he cannot enjoy the benefit 
of bo 

Learned Oounsel for the appellant has 
put it to us that election presupposes a 
plurality of benefits, ete., it suggests 
alternative benefits and incorporates a 
doctrine of compensation. The person, who 
is put to election, has in fact a choose 
between two benefits of which he can 
have either but not both. In the ordin- 
ary sense therefore the doctrine of elec- 
tion does ‘not seem to be applicable to 
cases of this kind, where a person has 

(12) 54 I A 396; 105 Ind. Cas. 708; A I R 1927 
P O 227; 53M LJ 350; 460L J 267; 40W N 
876; 39 M L T 250; (1927) MW N 736; 29 Bom, L 
R 1580; 320 W N&8; 27 L W {40 (P 0), 
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consented to â deed of gift and has 
merely given a kind of undertaking with- 
out any consideration hat he will accept 
the transfer and not contest it at some 
future date. The judgment goes on to 
discuss the doctrine sometimes spoken cf 
as election and sometimes as ratification 
and to refer to the Privy Council case 
reported in L. R. 46 I. A, 72 (Rangasami 
Gounden v. Nachiappa Gounden) (13), to 
which we shall have occasion to refer 
later, and the learned Judges proceed to 
include among persons who are to be 
construed as bound by this doctrine a 
person who, although no one has been 
damnified soasto call in the doctrine of 
estoppel and althcugh he has taken no 
pecuniary benefit to himself within the 
meaning of the strict doctrine of election 
(asin cases where there has beena kind 
of family settlement between the widow 
and the reversioners) “has nevertheless 
positively and definitively 
announce his intention” and in fact agreed 
to abide by the act of the widow. It 
seems that in this judgment the learned 
Judges contemplate that a person, who 
has positively and definitively announced 
his intention and given a kind of under- 
taking without consideration to abide by 
the act of the widow, will be bound by 
his act at some future date after the 
reversion has opened, even though the 
undertaking is of the nature of nudum 
pactum, Tnis viewisin accordance with 
the view of the Full Bench of the Allahabad 
High Oourt as expressed in 1923 in 
Fateh Singh v. Thakur Rukmini Ramanji 
. Maharaj LL. R. 45 Al., 339), (10), in whicn 
it was held that: 

“a reversioner to the estate of a deceased separated 
Hindu, who had expressly assented to an alienation 
of property forming part of the estate made by the 
widow in possession, cannot, on succeeding to the 
estate after the widow's death, repudiate his action 
and sue for possession of the property alienated by the 
widow, and that the position of such reversioner was 
inno way affected by the fact that a co- 
revisioner, who had not consented to the alienation 
had sued for and obtained a declaratory decree in 
respect of half the property alienated by the widow.” 

ln the judgment of the majority of the 
members of tne Full Bench reliance was 
placed on the words used in the judgment 
‘of tneir Lordships of the Privy Council 
-in Rangasami Goundan v. Nachiappa 
Goundan (L. K. 40 l. A., 72 ab p. 36) 
(13), in whicn it was said that a 
presumptive reversionary heir was not 

(18) 46 IA 72; 50 Ind. Oas. 498; 36 M L J 493; 17 
A L J 536; 29 OL J 539; 21 Bom. L R 640;%3 Q 
W N 777; (1919) M' W N 262; 42 M 523; 26ML T 
5; 10 LW 103; 1 U PLR (vO) 66(P 0, 
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bound to challenge an alienation by the 
widow in possession of the estate #3 soon 
as it came to his knowledge, bat was 
eniitled to wait till ‘the death of the 
widow has affirmed his character,” bat then 
followed the words : . 

“Of course something might be done even before 
that time which amounted to an actual election to hold 
the deed good,” | | 
and the Full Bench proceeded on the basis 
of this remark to hold that it was possible 
for a reversioner even by what was some 
thing like a declaration or undertaking 
or consent to make what they called an 
election to hold the transfer good. It is 
clear from the judgment of Walsh, J. 
that this dceument was described as a deed 
of relinquishment and amounted to an 
undertaking to recognise and be bound by 
this particular transfer. 

The other case relied upon on behalf of 
the respondent in Akkawa Ramchandrappa 
Balaji Yadav v. Sayadkhan Mithekhan 
Mulgund, I. L. R. 51 Bom, 475 (9) where, 
reasoning on similar lines, that Court 
in 1927 held that where the 
plaintiff had actually joined in the deed 
by which the property in question was 
alienated, it was a clear election to hold 
the transaction as valid. Reference was 
made to the Allahabad case just referred 
to and toa previous case of the Bombay 
High Court, Basappa Bin Dodfakirappa 
Hebballiyavar v. Fakirappa bin Shankrapa 
Hebballiyavar I. L. R. 46 Bom. 292 (14) 
but that case was decided on the ground 
of estoppel, a ground which is clearly no 
applicabie in the present case. : 

Learned Counsel for the appellants has 
traced the development of the law relat- 
ing to the consent of reversioners to an 
alienation by a Hindu widow, and he 
contends that the development of the 
doctrine, which has found favour with the 
Allahabad, Madras and Bombay High 
Courts, is based in the main on a misunder- 
standing of Bajrangi Singh's” case and of 
the words quoted earlier from Hangasami 
Goundan v. Nachiappa Goundan, 461. A.,72 
(13), that “something might be done even 
before that time which amounted to an 
actual election to hold the deed good”, and . 
he contends further that that view has 
not found favour with this Court as shown 
by certain recent decisions to which we 
shall refer later. ‘ 

He asks us first to consider the position 
of a reversioner. It is clear that he has 
no vesied interest and it has been heldin 


(14) 46 B 292; 64 Ind. Oas. 214; 23 Bom; L R 1040; 
A 1R1922 Bom. 102, Sy 
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numerous cases that this right is no more 
than a spes successionis or pessibility of 
inheriting and is not transferable vide for 
example Amrit Narayan Singhv. Gaya 
Singh and others, L. R. 45 I. A. 35 (15), and 
Annada Mohan Roy v. Gour Mohan Mullik 
L. Ri 50 1.A,, 239 (16). [tis in the light 
of the very limited nature of the rever- 
sioner's right that the value of consent by 
him has had to be assessed. 

Turning now to the position of the 
Hindu widow and her power to alienate 
the estaté of her deceased husband, it is 
settled Jaw that she can transfer the 
whole of her interest in the estate to the 
nearest reversioner and can efface her- 
self. It is further settled law that she 
can transfer a part of even the whole of 
the estate for legal necessity and that 
the consent of the revisioners is not in any 
way necessary. The questicn is, what is 
the effect of her having obtained the con- 
currence or consent of the nearest 
yeversicners at the time of such a 
transfer? The effect of numerous decided 
cases appears to be no much more than 
that the consent of the nesrest reversioners 
‘raises a presumption. that there was a 
legal necessity fcr the transfer. That is 
a presumption which is clearly rebuttable 
where the reversioner at the time of the 
death of tlhe widow is not the same 
person who had consented; where, Lowever; 
it is the same person, that person is preclud- 
ed from saying that there was no: legal ne- 
ceasity at all. On the other hand it seems 
prima facie reasonable to suppose that 
where on an examination of a transaction 
it is clear that it goes beyond the bounds 
of- legal necessity or pious obligation or 
whatever it may be called as decided in 
cases: bearing on that particular aspect 
of the matter, even the consenting rever- 
sioner himself would not be precluded frcm 
saying that although there was some legal 
necessity, the legal necessity did not 
extend toso large a transfer of properly 
as has been actually effected. In the 
specific case of transfers for legal neces- 
sity in the shape of gifts of the kind found 
in the present suit, that is transfers for 
religious purposes, the case which is 


(15) 45 I A 35; 44 Ind. Oas. 408; 23 M LT 142; 
220 W N 409; 270 L J 296; 34 ML J 298;4 PL 
W 221; 16 A LJ 265; (1918M W N 308;7 LW 
581; 20 Bom. L R 546; 450 590; A 1 R1917 PO 95 

0). 

Ci 50 LA 239; 74 Ind. Oas. 499; 21 ALJ 718; 
4-P 4 T 609; AIR 1923 P O 189; (1923) MW N 
803; 45 ML J 617; 25 Bom, L R 1269; 33M L T 
$65; 50 O 929; 28 O W N713;400 LJ 10 PO. 
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generally referred to ag the leading case 
is the case of the Collector of Masulipatam 
v. Ctivaly Veneata Narrainapah, 8M. J. A. 
529) (11), referred tb above, in which it 
was said at p. 551* that 

“for religious or charitable purposes, or those which 
are supposed to conduce to the spiritual welfare of her 
husband, she the Hindu widow) has a larger power 
of disposition than that which she possesses for 
purely wordly pnrposes. To‘support an alienation 
for the last she must show necessity. On the other 
hand, it may be taken as established that an aliena- 
tion by her, which would not otherwise be legitimate, 
may become so if made with ‘the consent of her 
husband’s kindred ....The exception in favour of 
alienation with consent may be due to a presumption 
of lawthat where that consent is given, the pur- 
pose for which the alienation is made must be 
proper.” 

‘nis was one of the numerous cases 
considered in Debi Prosad. Chowdhury Vv. 
Golap Bhagat (1. L. R. 40 Calcutta, 721) 
(17). Jenkins, ©. J. summed up at p. 7527 
the result of his examination of the previous 
cases as follows:— 

“The result then of the authorities binding on us 
appears to me to be this, To uphold an alienation 
by a widow of her deceased husband's estate where 
sheis his heir, it should be shown (i) that there was 
legal necessity, or 2t)that the alienee, after reason- 
able enquiry as to the necessity, acted honestly in the 
belief that it existed, or (iiz) that there was such 
consent of the next heirs as would raise a presump- 
tion, either of the existence or necessity, or of reason- 
able inquiry and honest belief as toits existence, or 
(iv) that there was a consent of the nextheizs to an 
alienation capable of being supported by reference 
to the theory of the relinquishment of the widow's 
eutire interest and consequent acceleration of the 
interest of the consenting heirs. Where any one of 
the first three positions is established, the alienation 
may be ofthe whole or any part of the husband's 
estate, but where the fourth alone is proved, then 
the alienation must be of the whole.” | 

Ín his judgment Mookejree,.J. at’ 
page 75i1f summed up the matter in very 
similar terms and remarked at the foot of 
page 1817 under head (iii) : 

“When a Hindu widow has alienated, in whole or 
in part, the estate inherited by her from her 
husband, with the consent of the revisionary heirs, 
such consent may raise the presumption that the 
transfer was for legal necessity or that the trans- 
feree had made proper and bena fide enquiries and 
had satisfied himself as to the existence of such 
necessity. The quantum of consent necessary to raise 
this presumption depends upon the facts of each 
particular case, and in all cases, the presumption 
raised by such concurrence on the part of the 
reversioners is rebuttable.” 

It would seem that ifthe transfer goes 
far beyond the limits of legal necessity 
for a transfer of the particular kind, 10 
that extent the presumption raised by 
the concurrence on the part of tne 

(17) 40 O 721; 19 Ind, Cas, 273; 17 O W N7701; 17 
CL J499. 
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reversioners is rebutted, and that is one 
of the points for consideration in the 
present case.: ` ~ . 

In a Series: of cases the nature and the 
effect of consent of reVersioners has been 
cotisidered and the binding effect of such 
consent has in different cases been based 
.a8, already indicated upon estoppel under 
8.115 of the Indian Evidence Act, upon 
election. and -upon ratification. Learned 
Counsel has pointed out that the case of 
Bajrangi Singh and another v. Manokarnika 
Bakhsh Singh (L, R. 351 A., 1) (18), has led 
to differences of opinion. In that case a 
widow made aseries of transfers to her son- 
in law, and at a subsequent date a number 
of the then nearest reversioners executed for 
consideration deeds confirming the sales by 
the widow to theson-in-law and disclaiming 
all title to the property in disputes. Later 
aiter the death of the widow the reversioners, 
some of whom were the descendants of the 


consenting reversioners, instituted suitsto . 


set aside the transfers made by the: widow. 
It was held that the consent of the then 
reversionary heirs was sufficient (presum- 
ably to establish that the transfers made 
by the widow were for legal necessity) and 
that it was. immaterial that it was given 
after the execution of the sale deeds, The 
question which has arisen since is what 
was the real ratio of this decision bearing 
in mind that the consent was given by 
those reversioners before the reversion 
opened and could not therefore come within 
the ambit of the theory of ratificaticn. 
Similarly it could not come within the 
ambit of estoppel, as by no stretch could 
‘the provisions of s. 115 of the Indian Evi- 
dence Act be considered applicable. The 
case was, therefore, interpreted by scme 
High Courts as justifying the view subse- 
quently expresséd in the Allahabad case of 
Fateh Singh v. Thakur Rukimni Ramanji 
Maharaj, I. L. R. 45 All. 339 (10), that it 
was a case of election of a peculiar kind, 
since again it did not come within the 
ordinary scope of tLe doctrine of election, 
in view of the fact that at the time at which 
the consent was given (and it was clearly 
“ given for consideration) the rights of the 
consenting reversioners were not transfer- 
able rights. This was considered in 1918 
in Rangasami Goundan v. Nachiappa 
Goundan, L. R. 46 I. A. 72 (18), and in 
conclusion it was remarked that : 
“the judgment affirmed the Calcutta as against the 


a (18)35 TA 1; 20 Al; 9Bom. L R 1348; 60, L 
e J 66,12 O W N74;17? ML J 605;54 LJ; ll 
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Allahabad view, but it did not particWlarize on 
what exact ground the alienation was supported,” 
and their Lordships did not at any stage 
come to a clear conclusion as to the ratio 
of that particular case. Their Lordships 
proceeded on p. ¢4* to lay propositions in 
regard to alienations by the widow of her 
deceased husband's estate remarking that 
these propositions were substantially the 
same as those laid down by Jenkins, O. J. 
and Mcokerjee, J. in Dobi Prosad's case 
I. L. R. 40 Cal. 721 (17). The case which 
they were discussing was a case which they 
held to be a case of a deed of gift, and they 
remarked at p. 85*, 

“Being a deed of gift, it cannot possibly be held 
to be evidence of alienation for value for purposes 
of necessity. It follows, therefore, that the deed, 
taken by itself, cannot stand.” 

They proceeded to hold that there was no 
room for the doctrine of estoppel, and 
in that connection referred again to Baj- 
rangi Singh's case, L. R. 35 LA, 1 (14). 
Thereafter they referred to the doctrine'of 
ratification which ratification is also ex- 
pressed in some ‘cases as “election to hold 
the deed good”. They went on to remark, 

“but it is well settled that though he who may 
be termed a presumptive reversionary heir has.a 
title to challenge an alienation at its incéption, he 
need not do so, but is entitled to wait till the death 
of the widow has affirmed his character, a character 
which up to that date might be defeated by birth 
or by adoption. The present plaintiff raised these 
proceedings immediately after his title was con- 
firmed. 

“Of course something might be done even before 
that time which amounted to an actual election to 
hold the deed good.” wo o4 

Their Lordships went on to hold that 
what the appellant of that case had done 
did not amount to such an actual election. 
It is these two lines in Rangasami Goun- 
den's case, Le R. 46 i. A. pe 72, (13), which 
left room for the extension of the doctrine 
of election found in Fateh Singh's case, 
I. L. R. 45 All 339 (10). Tne question is 
what sort of acts weie contemplated by 
their Lordships when they made this ree 
mark. Learned Counsel for the appellants 
contends that they had in contemplation 
such cases as the case of Kanhai Lal v. 
Brij Lal and another, L. R. 451. A. 118619), 
Mst. Hardei v. Bhagwan Singh and others 
24.0. W. N. 105 (20), Ramgouda Annagouda 

(19) 45 IA 118; 47 Ind, Oas, 207; 220 W N 914; 
8 L W 212; 24 ML T 23; 35 M L J 459, 16A L 
J 825; (1918) M W N 709; 28 O LJ 394; 5P LW 
294; 40 A 487; 20 Bom. L R 1048; A IR 1918P O 10 


PO. 
( (80) 24 CW N 105; 50 Ind. Oas. 812; 1 UP L'R 
(P O) 102; 13 L Was; 2 PL T237; AIR 1919 
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and others v. Bhausaheb and others L. R. 54 
I, A. 396 (12) and possibly Bajrangi Singh's 
case L. R. 35 1. A. 1 (18). In Kanhai Lal's 
case 45 I. A, 118 (19), the appellant had 
entered into and taken the benefit of a 
compromise, and he was held precluded 
from claiming as reversicner. He had 
-not actually taken a share under the com- 
promise but he was thereby recognised 
as the adopted son of another deceased 
uncle and subsequently obtained by relin- 
quishment possession of the share of the 
property allotted to that uncle's widcw. 
In Mst. Hardeis case 24 OC. W. N. p. 105 
(20) it was held ' 

“that the plaintiff, who was a party to the arrange- 
ment made to divide the property at atime when 
the rights of the widow and the daughters were in 
doubt, could not be allowed to repudiate the same 
‘nd to impeach a sale made on the faith of it.” 

This was a case bordering upon an 
estoppel. In Ramgouda Annagouda's case, 
941. A. 396 (195, there were three deeds 
executed and registered on the same day 
and it was held thatthe three deeds were 
to be regarded as forming one transaction 
entered into by all the persone interested 
in the properties, and that the then re- 
versioner, who had taken a sale of half 
‘the property from the widuw, and conse- 
quently the plaintiffs ihis sons and grand- 
sons) were precluded irom disputing the 
-two alienations now sought to be set aside, 
the alienations being by ihe widow were 
voidable and not void, and the consenting 
reversicner being precluded from question- 
ing them, it was not necessary to consider 
‘whether he could validly deal with his 
.Tevergionary interest. 

- This decision was interpreted by a Bench 
of this Court in Gaya Din Singh's case 
40. W. N. 1101 (7), referred to above, 
as laying down the simple principle that 
a deed of gift executed by a Hindu widow 
with the consent of ker husband’s nearest 
heir is an alienation justified by law, but 
an examination of the case suggests that 
this conclusion is based on rather a cursory 
Teading.of it. It appears rather to come 
within the scope oi the two lines so 
frequently quoted from Rangasami Goundan 
v, Nachiappa Goundan, 46 I. A. 72 (15), 
and to be a border line case attributable 
40 an extension of the doctrine of estoppel. 

Learned Counsel for the appellants 
‘referred us to‘the Privy Council case of 
Gur Narayan and others v. Shed Lal Singh 
and others, L. R. 461. A. 1 (21) as a case 

(21) 46 I A 1;49Ind, Cas. 1; 17 AL J 66; 36M 
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which as he argues, illustrates the limita- 
tions of the thecry of estoppel by consent, 
and particularly brings out the point that 
consent by a reverSioner will not validate 
atransaction otherwise bad. In this case 
one Hanuman Sahai (father of Gur Narayan 
plaintiff), who subsequently came to own 
certain properties by purchase from the 
immediate reversioners at the time of the 
death of the widow, had been not merely 


a consenting party but an ‘sctual party 


to a transfer by the widow having joined 
in the conveyance executed by her. -It 
was held that : 

“A person joining in the conveyance is not estopp- 
ed from denying the vendor's power to convey 
more than her life-interest, unless the purchaser 
has thereby been misled. Except in that case, there- 
fore, the conveyance does not operate upon an 
interest acquired after the vendor's death by the 
person so joining.”. ; 

_ There is, however, an important distinc- 
tion. between that case and the cases of 
consent which we have to consider in con- 
nection with the present case. In that 
case Hanuman Sahai was not a presumptive 
reversioner at the time when he joined 
in the conveyance, and that was a fact 
which must have been known to the pur- 
chaser from the widow. As remarked on 
p. 15*: 

_ “Hanuman Sahai’s interest, if it can be so-called, 
in either view of the facts, was a mere expectancy, 
contingent, firstly on his mother surviving Maha- 
sundar, and secondly, on his surviving his mother. 
His association in the deed of sale was, in their 
Lordships’ opinion, wholly futile and had no legal’ 
effect in validating the transaction if otherwise 


invalid.” 


This case as is clear from remarks ata 
number of places in the judgment had been 
decided on the’ footing of estoppel, and 
their Lordships held that no case of 
estoppel under s. 11 of the Indian Evi- 
dence Act could possibly. arise. In these 
circumstances we are cf opinion that this 
case is not really helpful. 

Coming to more recent cases we have to 
consider first the two cases of this Cour 
reported in 4 O. W. N. at p. 903 Jumna 
Kuar Musammat and others v. Madari 
Singh and others (6) and: Gaya Din Singh 


-and others v. Madho Singh, 4 O. W.N. 1101 


(7), referred to earlier. These twoscases 
before a Bench consisting `of 
Stuart, O. J. and Raza, J. in 1927 and we 
have already remarked that bearing: in 
mind the circumstances of Jumna Kuar's 
case 40. W. N. 903 (6), we find it difficult 
to apply it to the present case, and we are 


inclined to think that the generalizations, . 
oÅ the subject of consent, both in this case 





*Page of 461. A. [Ed] 
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and the later édsé, go considerably further 
than anything contemplated in the deci- 
sions. of their Lordships of the Rrivy 
Council. The subjectecame up again in 
1929 before another Bench of this Court in 
Bindeshwari Singh v. Har Narain Singh 
and others, I. L. R. 4 Lucknow, 622 (22). 
In this case it was held, after consideration 
of the law on the subject as a whole, that 

“there can be no case of alienation by a Hindu 
widow unless the alienation is made for legitimate 
purposes, which may be proved either aliunae or 

y raising ‘a presumption in favour of it, which 
presumption may, if not rebutted by contrary proof, 
be based on the consent of reversioners. Obviously, 
therefore, a transfer by way of gift in- favour of a 
stranger is not an alienation to which the presump- 
tion of its being legitimate founded on the consent 
of the reversioners can be applicable.” , 

Reliance was placed on Kangasami Goun- 
den's case, L. R. 46 LA. 72 (13) and re- 
ference was made to the case of Ramgouda 
Annagouda Vv. Bhausaheb, L. R. 54 I. A. 396 
(12), and the opinion expressed that this 
decision did not lay down the proposition 
that a pure gift by a Hindu widow of her 
husband's estate in favour of a stranger 
can hold good, if it is supported with the 
proof of consent of the reversioners, In 
this case, therefore, the Bench clearly dis- 
sented from the view expressed in Gaya 
Din Singh and others v, Madho Singh 4 
O. W. N. p. 1101 (i). They further in the 
course of their judgment remarked: 

“As a pure proposition of law we are not prepared 
to state it as broadly as it has been done by the 
„learned Judges of the High Court at Allahabad in 
the case of Fateh Singh v. Thakur Rukmini Ramanji 
‘Maharaj, I. L. R. 45 All, 339 (10), mentioned above,” 
that is tosay, that for practical purposes 
they rejected the theory that an elec- 
tion to hold a transfer good not coming 
-within the bounds of estoppel or 
election more properly so described, 
would be binding upon the reversioner 
miter the death-ot the widow. | 

. Tae subject has been again carefully 
considered by a Bench of this Court con- 
sisting of Raza and Smith, JJ. in 1931 
in Babu Singh and others v. Rameshwar 
Bakhsh Singh and another, I L R 7 Lucknow 
360 (23), in whicn it was held taat: 

“Where an alienation by way of gift by a Hindu 
widow of property forming part of her husband's 
estate ie consented to by the next presumptive 
male reversioner, who receives consideration for 
giving such consent or has benefited by the tran- 
saction, the transaction is binding on the consent- 
ing reversioner and persons clauming through him, 

(22) 4. Luck, 622; 127 Ind. Cas.20; AIR 1929 
Oadh 185; 60 W N 233; Ind. xul, (1980) Oudh 
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(23) 7 Luck. 360; 135 Ind. Oas. 881; 8 O WN 
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if he succeeds to the estate alter the death of the 
widow.” ; 

The proposition laid down was stated in 
clear terms at p. 378* where it was stated, 

“In our opinion it is now settled law that where 
a reversioner has unequivocally manifested his 
intention to abide by the act of the widow, e.g. 
by joming in the deed of the widow during her 
lifetime, and has benefited by the transaction, he 
is personally debarred from resiling from it and 
impugning its validity. Those who claim under or | 
through him have no better title to succeed in a 
suit brought by them after his death than he him- 
self had.” 

This appears to us to be a case of the 
type contemplated by their Lordships in 
those two lines quoted from case of 
Rangasami Gounden v. Nachiappa Gounden, 
L. R. 461, A.72 (13) where there is some 
thing approximating to a real election 
because a benefit has been taken. Per 
contra it would seem to follow that where 
there has baen no mare than a Consent 
which might be described as nothing more 
than a promise to recognise the transfer 
‘as valid at some future date, it 
would be difficult to hold that the con- 
senting reversioner is debarred from re- 
siling from the transaction and impugning 
its validity, unless it were the case that 
presumptive proof of legal necessity was 
sufficiens for the purpose of the particular 
transaction in question. Where as here 
the transfer is one for pious purposes, and 
it is the consistent view of Courts that 
such a transfer or dedication can only 
extend tua “small portion” of the estate, 
the transfer of 3-4ths of the whole estate 
could not possibly be held to be validated 
by such a consent and the consenting re- 
versioners could not be held precluded 
by their consent from subsequently im- 
pugning the validity of the transaction. 

Putting the case in another way, we do 
not find that there is any Privy Oouncil 
case in which a consenting reversioner, 
wao has given a consent to a transfer by 
way of gift,such as is found in the pre- 
sent case, without any consideration there- 
for, the gift being one which could nob, 
ifit stood by itself, be validated ca the 
ground of legal necessity to its full extent 
or anything like its full extent, has been 
held bound by that consent. The principle 
of surrender does not come in at all in 
this case and further the consent is not 
the consent of the waole body of pre- 
sumptive reversioners existing at the date 
of the transfer. What this consent, there- 
fore, amounts to is nothing more than a 


promise without consideration to treat the 


* 1400, AIR 1932) Oudb 90; Ind. Rul. (1932) Owdh 
5. AN Ai vee *Page of 7 Luck, —| Ed] Seen 
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deed of gift as valid at some future date. Is 
does not come within the doctrine of 
estoppel or the doctrine of election or the 
doctrine of ratification, and the only 
doctrine, within the scope of which it can 
be brought, is the doctrine of definitive 
election, the best example of which isto be 
found in the Allahabad decision in Fateh 
Singh’s case, 1. L. R.45 All, 339 (10) and 
the Bombay Akkawa Ramchandrappa 
Balaji Yadav v. Sayadkhan Mithekhan 
Mulgund, I. L. R. 51 Bem., 475 9) and 
Madras Vemulappalli Ramakoiayya v. 
Gutha Viraraghvayya, I. L. R. 52 Mad., 556 
(8) cases referred to above, (a case of sale 
and a case of gift), an extension of the 
doctrine of election which has been express- 
ly diseensed from, though perbaps to some 
extent obiter, in Bindeshwari Singh's case, 
1. L. R. 4 Lucknow, 622 at p. 631 (22). 

We are, therefore, of opinion that where 
as here there is no legal necessity, or, if 
legal necessity at all, only to a degree 
quite out of proportion to the extent of 
the transfer actually affected, such a 
consent or promise cannot validate a trans- 
fer otherwise bad, and the consenting 
reversioners and those who claim through 
them cannot be held bound by it. 

The only question which remains is as 
to the extent to which the transfer effected 
by tke widow in the present case can be 
held to be valid. There is no very satisfac- 
tory basis for arriving at a decision on this 
point. In two cases to which we have 
referred earlier, such a transfer of shares 
amounting to 1-55th and 1-7uth were held 
to be gocd. The property which has been 
the subject of transfer in the present suit, 
has been valued for the purposes of juris- 
diction at Rs. 30,000 and as this property 
is said to represent about 3-4ths of the 
entire property of the deceased Ram 
Adhin, the value of the entire property 
would seem to be roughly Rs. 40,000, 
Learned Counsel for the respondent refer- 
red us to two Lahore cases reported in 
A. I. R. 1924 Lahore, 429 Jowala Ram 
and others v. Hari Kishen Singh and others 
(24) and A. I, R. 1928 Lahore, 55 Wazir 
Chand and othezs v. Mst. Jiwan Devi and 
others (25), in both of which a gift of one- 
fourth of the total estate was held to be 
reasonable, but an examination of those 
cases shows that they are not applicable in 
the present case. These are both cases of 
gifts made on the occasion of the marriage 


Ko AIR 1924 Lah, 429; £0 Ind, Cas. 690; 5 L 
(25) A IR 1928 Lah, 58;:103 Ind, Cas, 353, 


of a daughter which have been held to be 
valid under Hindu Law and afford no 
gui@ďance for what are the proper limits in 
case of gift for pious purposes. 

The subject is discussed in Mulla's 
Principles of Hindu Law, &th edition, at 
p. 173. para. 181-A). The learned author 
says that alienation for religious or charite 
able purposes may be for purposes which 
are divisible into two clauses, those which 
are essential, such as the obsequies of the 
deceased or the payment of his debts, and 
those not indispensable or obligatory are 
still pious purposes which conduce to the 
beneht of the soul of the deceased. As 
regards this second class, it is stated that 

“the widow can alienate “a small portion only” 
of the estate for the pious or charitable purpose 
she may have in view, the expense that is allowable 
as regards this class of acts must be limited by a 
due regard to the entire bulk of the estate, and 
may even be totally disallowed where it is not 
warranted by the circumstances of the family.” 


We are inclined to ibink that in the case 
of an estate with a value of Rs. 40,000, the 
largest share which can reasunably be 
regarded as capable of being considered to 
be a small portion, having regard to the 
entire bulk ofthe estate, would be a one» 
twentieth portion of the estate, that is such 
share in the property in dispute as has a 
value of Rs, 2,000, that is to say a one- 
fifteenth share in the property which was 
the subject of the deed of wakf executed 
by Musammat Umrai Kuar. 3 

On this view we allow the appeal of the 
plaintiffs, and grant a declaration that the 
deed in suit is invalid to the extent of 
14-15th share and the suit will stand dis- 
missed for the remaining one hifteenth 
share. The plaintifis-appeliants will get 
their costs from the deiendant-respondent 
in both Courts to the extent of 14-15tha 
and the defendant respondent will get his 
costs from the plaintifis-appellants to the 
extent of one-fifteenth only. 

8. Appeal allowed. 
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Second Civil Appeals Nos. 177, 118 and 179 
of 1936 
August 16, 1938 
WapswortTa, J. 
THIRUMaLal TIRUPATHI 
DEVASTHANAMS COMMLiTEE— 
È LAINTIFR-~APPELLAaNT 


versus 
PINJALI KOMARAPPA MUDALI— 
DEFENDANT--RKESPONDENT os 
Madras Estates Land Act (I of 1908), ss 3 (iie 
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4—Rent suit-—Land-holder must show that lands have 
been ryoti lands at some period while Act has been 
in force, in order to justify inference that occupant 
has right to use these lands for agricultural pur- 
poses. 

The definition of “ rent ” does not require that 
the land shall be actually used for agriculture at 
the time when the money claimed in the suit accrues 
due and it is sufficient that the land. is ryoti land 
and the ryot has the right to use it for agricultural 
purposes, though he may choose to use it for some 
other purpose. But in order to get the benefit of 
this rule, the Jand-holder should at least show that 
the lands have been ryott lands at some period 
while the Madras Estates Land Act, has been in 
force in order to justify the inference that the 
occupant hasthe right to use these lands for an 
agricultural purpose and is liable to pay rent for 
them within the definition in s. 3 (ii), of the Madras 
Estates Land Act. Appalaswami v. Rajah of 
Vizianagaram (1) and Ramasawmi Servengaramad 
v. Adhivaradhachariar (2), relied on. 

An inference that the occupant of the landsisa 
ryot holding them for the purposes of agriculture, 
though he did not actually use them for that pur- 
pose, cannot be drawn merely because the lands 
were cultivable lands in the remote past when it 
had actually ceased to be so at the time when the 
Act came into force or shortly afterwards. 


A. against the decree of the District 
Court of Chittoor in A. 8. Nos. 44,45 and 
46 of 1935, respectively, preferred against 
the decrees of the Court of the Special 
Deputy Collector of Ohandragiri Division 
in R. S. Nos. 417, 416 and 414 of 1934. 


Mr. T. Kumaraswamyah, for the Appel- 
lant. 


Messrs. C. S. Venkatachariar and D. 
a Va Ayyangar, for the Respon- 
ents. 


Judgment.—These three appeals arise 
out of suits under the Madras Estates Land 
Act for rent on iand which according 
tothe common case of both parties is now 
occupied by houses, though itis alleged 
by the land-holder (the plaintiff) to be 
ryott land available for cultivation. 
- §. A. No. 179 has to be allowed, forit is 
establisaed that the respondent who was 
the appellant in the District Court, died 
on June 10, 1935, that is to say, some 
two months before the appeal was heard 
by that Court and no legal representative 
was brought on record. The appeal, there- 
fore, had abated at the time wnen the 
learned District Judge heard it and his 
judgment must be treated as void and 
the decree of the Deputy Collector has to 
be restored. I make -no order as to costs 
in this Court. i 

With reference to the other two second 
appeals, there is no real dispute as to the 

, facts established by the evidence. The 
, question is rather as to the inference 


‘the defendants witnesses put 


to be drawn regarding those matters upon 
which the evidence is silent. It is establish- 
edthat in Fasli 1310, that is to say 
approximately the year 1900, the suit lands 
were cultivated and that at some sub: 
sequent date houses were built upon the 
lands and streets were formed. The 
plaintiffs witness the Karnam says that the 
houses were built more than 20 years ago, 
the period 
as about 25 or 30 years ago. There is no 
record of any rent having been collected 
in respect of the suit lands in recent 
years nor of any pattas having been 
exchanged. In point of fact this estate 
has been involved in litigation for many 
years until recently, a fact which may 
be an explanation for the vagueness 
of the evidence with regard to the suit 
lands. The position therefore is that for 
at least 20 years past the suit lands have 
been occupied by houses and no rent has 
been paid fcr them nor has any patta 
‘been tendered. There isno record of the 
suit lands ever having been reserved 
expressly as village site but the plaintiffs 
witnessis unable to say positively that the 
former land-holder did not give permission 
for the construction of houses. It will be 
seen on this state of the evidence that no 
one can say with any certainty whether 
the lands in suit were or were not occupied 
by houses atthe time when the act came 
into force, namely July 1. 1908, or whether 
the use of those lands for residential pur- 
Poses was written or without the consent 
of the then land-holder. Now what is the 
legal position on these facts? The de- 
finitions with which we are concerned are 
those of “rent” “ryot’ and “ryott land" 
in 8.3 of the Estates Land Act. Rent 
isthat which islawfully payable to a 
land-holder for the use or occupation of 
land in his estate for purpose cf agricul- 
ture. A ryot is a person who holds for 
the purpose of agriculture ryott land in 
an estate on condition of paying to the 
landsholder the rent. Ryoti land is culti- 
vated landin an estate other than private 
land, but does not include village sites 
or other lands situated „in any estate 
which are set apart for the common 
use of the villagers. Under s. 6 of the 
Act a permanent right of occupancy 
isconfined upon a ryot in possession 
of ryott land not being old waste on the 
date on which the act comes into force. 
These provisions have been frequently 
considered in judicial decisions and it has 
been established vide Appalaswami v. 
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Rajah of Vizianagaram (1), Ramasawmi 
Servengaramad vV. Adhivaradhachariar 
(2) that the definition of “rent 
does not require that the 
shall be actually used for agriculture 
at the time when the money claimed in the 
suit accrues due and that it is sufficient 
that the land is ryoti land and that the 
ryot hasthe right touse it for agricul- 
tural purposes, though he may choose to 
use it for some other purpose. Itis also 
established in a series of cases Rama- 
chandra Mardayaseo v. Dukko Podhano, 31 
Ind. Oas. 852 (3), Venugopala Rice Mill v. 
Rajah of Pithapuram (4) and Chandra- 
chakara Bharatiswamigal v. Duraiswami 
Naidu (5), that when land which was one 
ryott land has with the consent of the land- 
holder, express or implied, been divoted 
tosome purposes otherthan agricultural 
purposes, whatever is payable for that 
‘land isnot rent within the definition in 
8. 3 (ii) of the Madras Mstates Land Act. 
In the present case we have a position 
whichis not, so far as I know, covered 
by precise authority. The land was 
cultivable land some eight years prior to 
the passing of the Madras Estates Land 
Act. Hither at the time when the Act 
came into furce or very shortly afterwards 
it ceased to be used for agricultural pur- 
poses but was occupied by houses. There 
is no proof of the consent of the land-holder 
to the arrangement, But the fact that for 
‘at least 20 years norent has been paid 
for this landin my opinion goes a long 
way to support an inference that the 
occupation of this land by houses was with 
the consent of the then land-nolder. Now 
it is incumbent upon the plaintiff, in order 
to establish his claim for rent to prove 
that the land is ryoti land and that the 
money which he claims is rent. If as here, 
the land is admittedly not now used for 
agricultural purposes and can only be 
nominally- regarded as land held for the 
purpose of agriculture, the plaintiff is 
bound to establish those facts which would 
justify the conclusion that the occupant 
of these lands isa ryot holding them for 
the purpose ofegriculture though he does 

(1) 25 ML J 50; 20 Ind. Oas, 838; (1913) M W N 


6. 

(2) (1918) M W N 340; 44 Ind. Cas. 663; AI R 
-1618 Mad, 222; 23 M L T 183;7 LW 471, 

(3) 31 Ind. ‘Cas, 852; A IK 1916 Mad. 391. 

(4) 53 M 367; 128 Ind Oas. 525; A I R i931 Mad, 
os 59MLJ 74; 32 L W 9%; Ind. Rul, (1931) Mad. 


(5) 54 M 900; 134 Ind. Cas. 42; AIR 1931 Mad. 
bi 6l M LJ 68; 34 L W 185; Ind. Rul. (1931) Mad. 


not actually use them for that purpose. 
1 doubt very much whether the Court would 
be *justified in drawing suchan inference 
merely because it kas been proved that the 
lands were cultivable iands in the remote 
past. After all the plaintiffs claim and the 
jurisdiction cf the Revenue Court to 
adjudicate upon it, both depend upon the 
statute which came into force on July l, 
1908, superseding a law which was in many 
respects quite different. I do not consider 
thatitis right to draw a presumption 
that the purpose for which the land was 
held in 1900 continued in 1908 and that the 
persons who occupied tke land on July 1, 
1903, probably occupied it purely for 
the purpose of residence in the house built 
thereon acquired the statutory position of 
occupancy ryots liable to pay rent by 
reason of an alleged right to use the land 
for agricultural purpose, In my opinion 
in order to get the benetit of the rule in 
Appalaswami v. Rijah of Vizianagaram 
(1) the plaintiff should at least show that 
the lands have been ryott lands at some 
period while the Act has been in force 
in order to justify the inference that the 
cceupapt has the rignt to use these lands 
for an agricultural purpose and is liable 
to pay rent forthem within the definition 
in s, 3 (ii) of the Madras Estates Land Act. 
Tt has been suggested that if the suit is 
held to be one which is not cognisable 
by the Revenue Court, the plaint should 
have been returned tor presentation in a 
Civil Court under the provisions of O. VH, 
r, 10, Civil Procedure Uode. To my mind 
that contention is erroneous. U. P. P 
for the plaint as framed proceeds purely 
on the footing thatthe defendant is a ryot 
holding lands for which rent is payable 
by virtue of the provisions of tne Madras 
Estates Land Act. Ifthe suit were to be 
converted into one for damages for use and 
occupation or some similar claim, the 
plaint would have to be entirely re» 
drafted, In such circumstances it is not 
in my opinion proper toreturn the plaint 
for presentation to a Oourt which cer- 
tainly would have no jurisdiction to ene 
tertain the claim as it has been put 
forward in the plaint. 

In the result, Second Appeals Nos. 117, 178 
and 179 of 1936 are dismissed with costs. 

(Leave to this appeal is granted), 


N.-D, Appeals dismissed, 
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ALLAHABAD HIGH COURT 
Full Bench 
` Letters Patent Appeal No. 55 of 1937 ° 
January 9, 1939 
Tsom, O. J., BAJPAI AND - 
Ganaa Nata, JJ. 
GANGA SARAN AND ANOTHER—PLAINTIFEB 

—APPELLANTS 


versus 
Lala GANESHI LAL AND AN^TAER— 

. DEPENDANTS— RESPONDENTS, 

Hindu Law~—Debts—Father—Surety bond executed 
by father in security for debt due by third party— 
Decree against father upon bond—Whether can be exe- 
cuted against joint family property. 

It is not open to the father who is the karta of the 
joint Hindu family to bind the family estate by exe- 
cuting asurety bond, in security for payment of a 
debt which was due by third parties. A decree, there- 
fore, obtained against the father upon surety bond, 
cannot be executed against the joint family property. 
Bharatpur State v. Sri Krishan Das (1), relied 
Q . 


n, 

L. P. A. against the decree of Mr. Justice 
Harries, in 8. A. No. 776 of 1934, dated 
July 27, 1937. 


Messrs. E. V. David and Shah Habib, 
for the Appellants. 
Mr. N. P. Asthana, for the Respondents. 


Thom, GC. J.—This isa plaintifs’ appeal 
arising out of a suit in which the plaintiffs 
claimed a declaration that a certain decree 
(No. 416 of -1929) of the Court of the 
Munsif of Mahatan is not binding on the 
plaintiffs and their ancestral property 
referred to in the plaint. The trial Court 

. dismissed the suit. The decision of the 
learned Munsif was affirmed by the lower 
Appellate Court. The learned Single Judge 
of this Court before whom the matter came 
in second appeal has sustained the decision 
of the lower Appellate Court. The plaintiffs 
are the sons and grandsons of one Bidhi 
Chand. Bidbi Chand executed a deed of 
suretyship under which he undertook to 
pay the debts due to Ganeshi Lal by two 
persons Dhanpat Rai and Bidhi Chand. 
The debtor Bidhi Chand is in no way con- 
nected with the surety Bidhi Ohand. The 
debts due to Ganeshi Lal by Dhanpat Rai 
and Bidhi Chand (the debtor) were not 
discharged in full. Ganeshi Lal in the cir- 
cumstances brought a suit in 1929 against 
the debtors and the surety. In that suit he 
obtained a decree in execution of which the 
property hypothecated under the surety 
bond was exposed for sale. The sons and 
grandsons of Bidhi Chand (surety) there- 

**upon instituted the suit out of which this 

e appeal arises in which they claimed a decla- 

Tation that inasmuch as the hypothecation 
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bond referred to was not justified by legal 
necessity, it is not binding upon them and 
the decree obtained in the suit of 1929 
cannot be executed against the family 
property. A 

The question for consideration in this 
appeal is as to whether it is open to the 
father who is the karta of the joint Hindu 
family to hind the family estate bv execut- 
ing a surety bond. This question is, in our 
judgment, clearly covered by the decision 
of a Full Bench of this Courtin Bharatpur 
State v. Sri Krishan Das (1). In that case it 
was held that where the father of a joint 
Hindu family creates a charge upon the 
ancestral property as security for the pay- 
ment of the rent which would fall due 
under a deed of lease which had been 
executed by himself and which has been 
found to have been executed without the 
existence of legal necessity or benefit to 
the estate, there is no antecedency (in 
point of time and in fact) of the liability 
under the lease, and the hypothecation of 
joint ancestral property by way of security 
was not valid. In that case the facts were 
that a father executed an hypothecation 
bond as a security for the payment of rent 
under a lease which he himself had entered 
into. Tt was held that the hypothecation 
bond in these circumstances was not bind- 
ing upon the family property. In the pre- 
sent case the plaintiffs are in a very much 
stronger position because the surety Bidhi 
Chand did not execute the surety bond in 
security for the due performance of a con- 
tract which he himself had concluded but 
in security for payment of a debt which 
was due by third parties. 

Learned Counsel for the defendants at 
the outset of his argument admitted that in 
view of the decision above referred to, he 
could not. succeed in executing the decree 
obtained on an hypothecation bond against 
the estate. He contended, however, that the 
hypothecation bond under which Bidhi 
Chand agreed to stand surety for the pay- 
ment of the debts due by Dhanpat Rai and 
Bidhi Chand (the debtor) created a personal 
liability and that a decree obtained on the 
footing of this personal ljability was bind- 
ing atleast upon the sons of the surety. A 
reference to the record, however, discloses 
that the decree which was obtained in the 
Suit No. 416 of 1929 was a mortgage decree 
under O. XXXIV, rr.4 and 5. No personal 
decree has been passed against the surety. 

(1) (1936) AL J 236; 162 Ind. Cas, 642; A IR 1938 
All. 327; 58 A 804; (1936) R D 154;19386A L R 455; 8 
R A 883 (FB). 
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Whether there is any remedy against the 


surety now open to the defendants is a ` 


question upon which we do not feel called 
upon to make any pronouncement. We hold 
upon: the authority of the Full Bench deci- 
sion in Bharatpur State v. Sri Krishan Das 
(1) that it is not open to the defendants 
to execute the decree which they obtained 
in Suit No. 416 of 1929 against the joint 
family property of the plaintiffs. In the 
result we allow the appeal. We set aside 
the order of the Courts below and decree 
the suit with costs throughout to the 
plaintiff. 


8. ; Appeal allowed. 


MADRAS HIGH COURT 
Criminal Revision Case No. 446 and 
Petition No. 426 of 1938 
September 22, 1938 

| LAKSHMANA Rao, J. 
SIVAGAMI AMMAL AND OTHBRS— 
PETITIONERS 
versus 
MUTHU IYER— RESPONDENT 
Child Marriage Restraint Act (XIX of 1929), 
s, 10—Transfer of case— When illegal, stated. 
Transfer of a case under s. 10, Child Marriage 
Restraint Act, to Sub-Divisional Magistrate for dis- 
posal according to law without an inquiry under 
s. 202, Oriminal Procedure Oode, isillegal, Mangal 
Ram v. Kalu (1) and Emperor v. Chand Mal (2), 
relied on. 


Mr. G. Gopalaswami, for the Petitioners. 

The Public Prosecutor, for the Crown. 

Order.—Section 10, Child Marriage 
Restraint Act (XIX of 1929), provides that 
a Court taking cognizance of an offence 
under that Act should either itself make 
an enquiry under s. 202, Oriminal Pro- 
cedure Code, or direct a Magistrate of the 
First Class subordinate to it to make such 
enquiry and the transfer of the case to the 
Sub Divisional Magistrate for disposal 
according to law without any such inquiry 
is illegal: yide Mangal Ramv. Kalu (1) 
and Emperor v. Chandmal (2). The com- 
plaint is, therefore, transferred back to the 
file of the District Magistrate of Tinne- 
velly for disposal according to law. 

N.S, e Order accordingly. 

(1) 12 L 383: 130 Ind. Oas, 788; A IR 1931 Lah. 
58; (1931, Or. Cas. 120; 32 Or. L J 616; 31 PL R 
945; Ind. Rul. (1934) Lah. 351. 

(2) 15 L 63; 151 Ind. Cas. 830; A I R 1934 Lah 


155; (1934) Or, Oas, 333; 35 Or. L J 1436; 35P LR 
8;7RL 209, 
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RANGOON HIGH COURT 
A Special Bench 
Miscellaneous Application No. 75 of 1938 
December 16, 1938 
Rosgeta, O. J., Mya Bo AND Mosaty, JJ. 
In the matter of U, an Apvooats 

Legal practitioner — Professional misconduct-- 
Bribery or attempted bribery by Advocate — Advocate 
disbarred for such offence—~We-instatement after four 
years—Propriety of. ; 

An Advocate found guilty of an offence like bribery 
or attempted bribery is guilty of grossest professional 
misconduct and can, in no circumstances, suffer so 
slight a penalty as suspension for four years. It is 
an offencewhich can necessarily only be purged 
after strenuous efforts and after a long period during 
which he has tried his best to re-instate himself in 
society. The door is not, however, inevitably and 
permanently shut to persons who are disbarred : they 
may, after the lapse of a suitable period of time, 
provided their conduct has been uniformly satisfac« 
tory, ultimately reach re-instatement. But re-instate- 
mentis not a matter of course and itis not some- 
thing which can be hoped for within a brief period 
of four years, 

Mr. Clark, for the Applicant. 

Mr. U Tun Byu, Government Advocate, 
for the Crown. 

Mr. Cowasjee, for the Bar Council. 

Roberts, C. J.—This is an application 
for the reinstatement of an Advocate of 
Maubin, one U, who was disbarred in March 
1935. The charge which was proved against 
him was that having been engaged by a 
gentleman to defend him in a civil suit, he 
wrote to his client and said that the Myook 
had demanded a sum of Rs. 700 and that 
he was “still bargaining with him trying to 
beat him down”; and he was called upon 
to show cause why he should not be struck 
off. There were also charges that he received 
from his client’s wife the sum to be given 
as a bribe and misappropriated that sum. 
Those charges were not proved and they 
did not form part of the matter in respect 
of which action was taken, which was 
limited to his guilt upon the first charge. 
The defence was that the document was 
forged by some one else, and that defence 
was not believed. In giving the judgment of 
the Court, Page, O. J. said: 

“An Advocate who stoops to such nefarious tactics 
is guilty of the grossest professional misconduct; 
for by such means, if successful, justice is both 
dishonoured and betrayed.” : 

We regard as of the highest importance 
that the sentiments which are expressed in 
that phrase should be widely disseminated 
throughout Burma, and we should be want- 
ing in the discharge of our duty if we were 
to convey the impression that an Advocate 
found guilty of an offence like bribery or, 
attempted bribery could, in any circum- 


stances, suffer so slight a penalty as suspen- * 
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sion for four years. That is in effect what 
would happen if we were to accede to the 
appeal which has been made by Mr. Clark, 
who has said everything that could be said 
on behalf of the applicant. In the particular 
case the applicant was not proceeded against 
under s. 162, Penal Code; the reason may 
have been thatthe matter was discovered 
too late for proceedings to be satisfactorily 
taken. In that respect at least he was not 
unfortunate; and far from this having been 
a venial matter, as some of the writers of 
testimonials in his favour seem to think, it 
is an offence which can necessarily only be 
purged after strenuous efforts and after a 
long period during which he has tried his 
best to reinstate himself in society. It is 
clear from the testimonials that the appli- 
cant has been making an effort to regain 
the confidence of the Bar, the Bench and 
the profession, and we are far from saying 
in any case that the door is inevitably and 
permanently shut to persons who are dis- 
barred: they may, after the lapse of asuit- 
able period of time, provided their conduct 
has been uniformly satisfactory, ultimately 
reach reinstatement. But reinstatement is 
not a matier of course and it is not some- 
thing which can be hoped for within a 
brief period of time. 

We are of opinion: that the Advocate- 
General's view and that of the Bar Council 
is the prcper one; whereas people who have 
written these testimonials have, we think, 
been actuated more by pity than a real 
regard for the realities of the situation. In 
Particular we notice that the Bar Associa- 
tion of his own town passed a resolution 
that he was fit to be reinstated after the 
lapse of two years and three months from 
the time he was disbarred. That shows that 
the offence of which he has heen found 
guilty was not regarded with that serious- 
ness with which it should be. We have con- 
sidered this matter with great care and, as 
I say, desire to point out that our judgment 
does not mean that the door is for ever shut 
upon applicants who have been disbarred: 
they may, in course of time in circumstances 
which I have indicated, be re-instated. But 
this case is not one in. which, we are of 
opinion we should interfere at the present 
juncture, and, accordingly we reject the 
application. 

Mya Bu, J.—I agree. 

Mosely, J—I was a member of the 
Bench which ordered the present applicant 
to ba struck off the rulis. I agree with the 


** judgment of my Lord the Chief Justice. e 


D, ' Application rejected, 
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NAGPUR HIGH COURT 
Miscellaneovs Appeal No. 221 of 1936 
July 26, 1938 
Stong, C. J. AND Boss, J. 
RAJARAM—DEOREE HOLDER —APPELLANT 
versus 
PAIKU AND AN °THER—— JUDGMENT OEBTORS — 


RESPONDENTS : 

C. P. Courts Act (I of 1917), ss. 16, 26—Different 
Subordinale Judges of same class, whether distinct and 
separate Courts—Limitation Act(IX of 1908), s. 1 — 
Scope and applicability of Act —Civil Procedure 
Code (Act V of 19084, s. 47:9), O XXI,r 63-—Decree 
obtained in Court of First Subordinate Judge, Second 
Class at Nagpur, on April 26, 1929—Ezecution appli- 
cation on July 15, 1930—Movable property attached 
—Property released on objection by third party and 
execution application dismissed on January 23, 1931 
—Decree-holder filing claim suit under O. KAT, T. 63 
on April 14, 1931, in Court of Second Subordinate 
Judge, Second Class, Nagpur—Suit dismissed on 
June 28,1932—First and Second appeals also dis- 
missed on March 19, 1933,and June 26, 1935, res- 
pectively—Second execution application on August 20, 
1935, in respect of properties not covered by previous 
proseedinga— Application held barred — Claim suit 

e held not step-in-aid under Limitation Act (IX of 1908), 
Seh. I, Art. 185(5)—Plaint in claim suit held not an 
application under s. 47 (2)—Limitation Act (IX of 
1908), ss. 15 and 14 (2) held did not apply—Option 
under 3. 47 (2), exercise of —“The Court” in s. 47 (2) 
refer to‘Court’ specified in sub-s. (l) and not Court 

ing separate sutt. 
yi in 16 of the O. P. Courts Act, the Local 
Government is entitled to establish as many Oourts 
of Subordinate Judges of each class for any district 
as itmay deem fit. It is also empowered under 
s. 26 toappoint an Additional Judge or Judgeato 8 
Court of a Subordinate Judge ofeither class whenever 
jt thinks it necessary or expedient to doso. There- 
fore it is clear that in the first place the Court has 
to be created and that in the absence of an additional 
Judge or Additional Judges specially appointed under 
s. 26 only one Judge to each Court is contemplated. 
Different Subordinate Judges of the same class created 
under g. 16 are distinct and separate Oourta. |p. 905, 
a É — 
cons Limitation Act is an exhaustive Oode in itself 
and effect must be given to its provisions un- 
hampered by questions of expediency aad the like, 
Ammalu Ammav. Narayanan Nair \5) and Ram- 
charan Sahu v. Mata Prasad (8), relied on, [p. 904, 


col. 2.] ; 
April 26, 1929, a person obtained the decree 
ra Gourt ofthe Firet Subordinate Judge, Second 
Olass, Nagpur. On July 15, 19.0, he filed an execu- 
tion application and attached certain movable pro- 
perty. Athird party objected and the property was 
released from attachment, The execution application 
was then dismissed on January 23, 1931, as wholly 
jnfructuous. The decree-holder thereupon filed a 
civil suit under O. XXI, r. 63,,for the usual declara- 
tion on April 14, 1931. This suit was instituted in 
the Oourt of the Second Subordinate J udge, Second 
Class, and was dismissed on June 28,1932, A first 
and second appeal followed, both of which were also 
dismissed, the former on March 14, 1933, and the 
latter on June 26, 1935. Thereupon the decree-holder 
filed a second execution application, in respect of 
someother property not covered by the former pro- 
ceedings, on August 20, 1935, ho ae question was 
whether this application was within time - 
Held, that ie claim suit under O. XXI, r. 63 could 


$04 


not be regarded as a step-in-aid of execution within 
the meaning of Art. 182 (5) of the Limitation Act, 
and the plaint in that suit was not an application 
referred to in cl. (5). The two Oourts now under 
consideration, 4. e., the Court in which the decree was 
passed and the previous application for execution was 
filed and the Oourt in which the claim suit was in- 
stituted were separate and distinct Oourts and’ 
therefore the claim suit was not instituted in the 
“proper Court’ within the meaning of Art. 182 (5). 
Further the plaint could not be regarded as an 
application even under s. 47 (2), Oivil Procedure 
Code, as the special provisions of O.XXI,r. 63 pre- 
vailed over the provisions of s. 47 (2). The property 
in disputein the first execution application and in 
the claim suit was not the property involved inthe 
second execution application and so the second 
execution application could not be regarded as 
8 revival of the first from any point of view. The 
application in question, therefore, was not within 
time. S. Hasan Shah v. Mohammed Amir Mirza (1), 
dissented from, [p, 905, col. 2; p. 906, col. 1.] 

[Case-law referred to.] 

The option given by s. 47 (2) is expressly “subject 
to any objection as to limitation.” Therefore if the 
execution application is, barred by time but for the 
option given, it clearly cannot be exercised merely to 
bring the claim within limitation. The discretion, 
given there must be exercised when the plaintor the 
application is filed, and after the procedure has once 
been determined (subject of course to the usual control 
of an Appellate or Bevisional Court) it cannot there- 
after be altered [ibid.] 

The words “the Court" used in sub-s, (2) of s. 47, 
Civil Procedure Code, refer to the Court specified in 
sub-s. (1), that is to say, “The Court executing the 
decree” and not to a Court trying a “separate suit”. 
The letter kind of Court has been expressly exclud- 
ed. ip. 906, col. 1.J 

Misc. A. from an order of the Court of the 
District Judge, Nagpur, dated July 15, 1936, 
in Civil Appeal No. 12 B of 1936, reversing 
the order of the Court of the First Subordi- 
nate Judge, Second Class, Nagpur, dated 
January 7, 1936, in Execution Case arising 
out of Civil Suit No 239 of 1927, dated 


April 26, 1929, 


Rao Bahadur M. B. Kinkhede, for the 
Appellant. 

Mr. R. N. Padhye, for the Respondents. 

Order.—On April 26, 1929, the appellant, 
who is the decree-holder before us, obtained 
the decree which is now under execution 
in the Court of the First Subordinate Judge, 
Second Class, Nagpur. On July 15, 1930, 
he filed an execution application and 
attached certain movable property. A 
third party objected and the property was 
released from attachment. The execution 
application was then dismissed on Jan- 
uary 23,1931, as wholly infructuous, 

The appellant thereupon filed a civil 
suit (Oivil Suit No. 243 of 1931) under 
O. XXI, r. 63 for the usual declaration on 
April 14, 1931. This suit was instituted 
in the Court of the Second Subordinate 
Judge, Second Olass, and was dismissed on 


RAJARAM v. PAIKU ` (NAG.) 


` 18010 


June 28, 1932. A first and second appeal 
followed, both of which were also dis- 
missed, the former on March 14, 1933, and 
the latter on June 26, 1935. Thereupon the 
appellant filed a second execution appli- 
cation, the one out of which this appeal 
arises. in respect of some other property 
not covered by the former proceedings, on 
August 20, 1935, and the question before 
us is whether this application is -within 
time. The first Court held it was and 
the lower Appellate Court that it was not, 
so the decree-holder has appealed here. 

It is argued on his behalf that the claim 
suit under O. XXI, r. 63, must be regarded 
as a step-in-aid of execution within the 
meaning of Art. 182 .5) of the Indian 
Limitation Act, the plaint in that suit being 
the application referred to in cl. (5). There 
is a difference of opinion on this point 
between S. Hasan Shah v. Mohammad Amir 
Mirza (1), which holds that it is and Kristo 
Coomar Nag v. Mahabat Khan (2), Raghu- 
nandan Pershad v. Bhugoo Lall (8) and 
Govinddas Rajaramdas v. Ganpatdas Naro- 
tamdas (4) which hold that it isnot. After 
eareful consideration we prefer the latter 
view. 

Jn the first place it must be accepted that 
the Indian Limitation Act is an exhaustive 
Ocde in itself and that effect must be 
given to its provisions uahampered by 
questions of expediency and the like. In 
this we agree with Ammalu.Amma v. Nara- 
yanan Nair (5) and with Ramcharan Sahu 
v. Maia Prasad (6). Inthe next it is to be 
observed that the pericd of limitation for 
these matters has been fixed at 3 years by 
Art. 182 and that all that the 5th clause 
of the third column of that article does is 
to fix the starting point of that period. It 
commences with the words : | 

‘where the application next hereinafter 
mentioned has been made.” 

Now the application next hereinafter 
mentioned is: 

“an application made... .....t0 the proper Court for 
execution, or to take some step-in-aid of execution 
of the decree or order.” 

Three things are, therefore, necessary.: (1) 
there must be an application (2) it must 

(1) 6 Luck 234; 128 Ind, Oas. 728; AIR1930 Oudh 
468; 70 WN 887; L R 11 A (O) 294 Rev; 15 R D 55; 
Ind. Rul, (1931) Oudh 55, : 

(2) 5 O 595. 

(3) 17 O 268. 

(4) 47 B 783; 73 Ind. Oas. 1030; A I R 1923 Bom. 431; 
25 Bom. L R 518. 

(5) 51M 549 at p 559; 111 Ind. Cas. 210; A IR 1928 
Maq. 509; 29 L W 460. 

(6) 49 A 565 at p 573; 8102 Ind. Oas. 96; A I R 1927 
All. 446; 25 A L J 425. ` 
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be made to the proper Court and (3) it 
must be either for execution, or to take 
some step-in-aid of execution. ° 
The words “proper Oourt? are defined 
in Explanation II to Art, 182 to mean “the 
Court whose duty it is to execute the deeree 
or order.” The Court in which the decree 
under execution was passed was the Court 
of the First Subordinate Judge, Second 


Class, while the Court in which the claim ' 


suit was filed was the Court of the Second 
Subordinate Judge, Second Class. The 
execution application out of which these 
proceedings arise was filed in the Court 
which passed the decree. It ja argued on 
benalf of the appellant that these two 
Courts are the same and that the First and 
the Second Subordinate Judges are merely 
different Judges of the one Court, We do 
not deny that it is possible for a Court of 
the Subordinate Judge, Second Class, to 
have more than one Judge attached to it 
but that is not the case here. 

~ Unders. 16 of the O. P. Courts Act, the 
Local Government is entitled to establish 
as many Courts of Subordinate Judges of 
each class for any district as it may deem 
fit. It is also empowered under s. 26 to 
appoint an Additicnal Judge or Judges 
to a Court of a Subordinate Judge of either 
class whenever it thinks it necessary or 
expedient to do so. Therefore it is clear 
that in the first place the Court has to be 
created and that in the absence of an Addi- 
tional Judge or Additional Judges specially 
appointed under s. 26 only one Judge to 
each Court ig contemplated. 

The decree under execution was obtained 
in Civil Suit No. 239 of 1927. The Court 
of the First Subordinate Judge, Second 
Class, in which it was obtained was created 
by Notification No 2355-1248-V, dated 
October 29, 1923. It is in these terms : 

“tho Governor-in-Council is pleased to 
declare that with effect from November 1, 1923, there 
shall be the following Oourts...... of Subordinate 


Judges of the Second Class in the Central Provinces : 
Nagpur 2.” 


Notifications in precisely similar terms 
were repeated in 1931 (No. 1898-1658-V, 
dated October 31,1931) and in 1933 (No. 
2683-2057-V, dated December 23,1953) except 
that in the last notification the number of 
these Courts was increaced from 2 to 4. 
It is clear then that at all material times 
(the claim suit was instituted .on April 
11, 1931, and the second execution applica- 
tion now under consideration was filed 
on August 20, 1935) Nagpur had more than 
one Gourt of a Subordinave Judge of *the 
Second Class. We have not been shown, 
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though we afforded Counsel for the appellant 
the opportunity of doing s0, any notifica- 
tion under which an Additional Judge or 
Additional Judges have been appointed to 
any of these Courts of a Subordinate 
Judge of the Second Class in Nagpur. 
It follows then that the two Oourts now 
under consideration were separate and 
distinct Courts and that therefore the claim 
suit was not instituted in the “proper 
Court” within the meaning of Art. 182 (5). 

The next point is that there must be 
an application and on this there is, as we 
have said, a divergence of opinion between 
Oaleutta and Bombay on the one hand and 
Lucknow on the other. There ‘can, we 
think, be no doubt that a plaint cannot 
ordinarily be regarded as an applicaticn 
and since under cl. (5) the application 
has to be filed “in the Court whose duty 
i, is to execute the decree” it connot 
include a plaint unless there is some 
especial provision of law which permits it. 
According to the Lucknow decision this 
special provision is to be found in s. 47 (2) 
of the Code of Civil Procedure. That 
entitles an executing Ocde “subject 
to any objection as to limitation 
or jurisdiction, to treat a proceeding under 
this section as a suit or a suit as a 
It is argued, therefore, that 
the executing Oourt here is entitled to 
treat the claim suit as proceedings in 
execution and so to regard the plaint as 
an application. With the utmost respect 
for the learned Lucknow Judges we are 
unahle to agree. 

In the first place the option given by 
s. 47 19) is expressly “subject to any 
objection as to limitation” and that is the 
very objection which has now been raised. 
Therefore if the application is, or rather 
would be, barred by time but for the 
option given, it clearly cannot be exercised 
merely to bring the claim within limitation. 
In the second place we do not think that 
the diseretion given there can be exercised 
at this stage. It must, in our epinion, be 
exercised when the plaint or the applica- 
tion is filed, and after the procedure has 
once been determined at that stage (subject 
of course to the usual control of an 
Appellate or Revisional Court), it cannot 
thereafter be altered. The main differences 
between an application in excution and a 
regular suit lie in the procedure followed, 
so it is difficult to see how once the 
regular procedure for a suit has been 
determined upon and followed out tothe 
end some other Court can at some other 
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time, long after all is over, turn round 
and call that which was and could not have 
been anything but a suit, a proceeding 
under s. 47. 

There is yet another difficulty. The 
words “the Court" used insub-s. (2) refer 
to the Court specified in sub-s. (1), that 
is to say “the Court executing the decree” 
and not to a Court trying a “separate suit”, 
The latter kind of Court has been ex- 
pressly excluded. Now O. XXI, r. 63. under 
which the claim suit was filed provides 
that the orderin the objection proceedings 
shall be conclusive, subject only to the 
result of a suit which a party against whom 
the order has been made, has been given 
the right to institute. It is clear thatthe 
word “suit” has been used here in con- 
tradistinction to the word “application” 
and that the procedure contemplated is 
the procedure of a regular suit as con- 
trasted with the more summary procedure 
of an application in execution. In the 
circumstances we sre unable to see how 
there is any discretion left to a Court 
under s. 47 (2) when a claim suit is in 
question. The special provisions of O. XXII, 
r. 62, must naturally prevail over the more 
general terms of s. 47 (2). 

Three other cases were cited in this 
behalf but we do not think they apply. 
In Phul Kumari v- Ghanshyam Misra (7) 
the question before the Privy Council was 
about court-fees and we hardly think that 
an incidental rcmark in the judgment to 
the effect that a plaint in a claim suit is 
in effect “for revision of a summary deci- 
sion” can be regarded as decisive of the 
present matter. Moreover, the claim suit 
which their Lordships were considering 
succeeded whereas tte one here failed. If 
the suit succeeds, there is room for argu- 
ment, though we express no opinion on 
that, that the original application revives 
and so there is no need for a second one. 
But there ig no room for such an argument 
when the claim suit fails. That also 
distinguishes Krishnappa Chetty v. Abdul 
Khader Sahib (8) and Banomali Rai v. 
Prosnuno Narain Chowdhary (9). It has 
also to be obsegved that the property in 
dispute in the first execution application 
and in the claim suit was not the pro- 
perty in dispute here, so the second 
execution application out of which this 

(7) 35 O 202 at p 207; 35 I A 22;7 OLS 36; 120 W 
N 169; 10 Bom. L k 1; 14 Bur. L R 41; 5 A L J10;17 
M L J 618; 2M L T 506P O. 

(8) 38 M 535; 25 Ind. Oas. 11; A I R 1915 Mad, 495; 


26ML J 449. 
(9) 23 O 829. 
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bė regarded as a 


appeal arises cannot 
from any point of 


revival of the first 
view. 

We were then asked toapply s. 15 of 
the Indian Limitation Act. None of the 
cases cited under this head apply. They 
do not refer to s. 15 nor do they deal 
with claim suits. The nearest approach 
to the present question is to be found in 
a passage quoted from B. B. Mitra’s Limita» 
tna Act, ötk edition, Vol. II, p. 877, 
namely “that it is essential to look to the 
real effect of the order and not merely its 
form”. But in our opinion neither the 
real effect of any of the orders we are 
considering here nor their forms have any 
bearing on s. 15. That section only 
applies when an application has been 
stayed by “injunction or order”. The ap- 
plication in question here has not been 
stayed by anything. It could have been 
made or continued side by side with the 
claim suit and in fact even alongside the 
first execution application itself. Therefore 
8. 15 does not apply. 

Section 14 (2) of the Indian Limitation 
Act, was also relied on but that has no 
application either. In the first place the 
other civil proceeding3, which the applicant 
was prosecuting with due diligence, 
must have been “for the same relief”. The 
reliefs here are quite distinct in the two 
proceedings. They relate to entirely dif- 
ferent sets of properties. In the next 
place the other civil proceeding has failed 
because the Court in which it was prosecuted 
was unable to entertain it “from defect 
of jurisdiction, or other cause of a like 
nature”. That condition has not been fulfilled 
at all. The Court in the claim suit had 
jurisdiction to entertain that suit and not 
cnly did so but actually decided it. 

The, result is that the ‘appeal fails and 
dismissed with costs. Counsel's fee 

s. 15. 


D. Appeal dismissed, 


RANGOON HIGH COURT 
Criminal Revision No. 493-B of 1938 
November 25, 1938 
Mya Bo, J 
Taz KING—ProsgcuTor 
versus 
MA E—RESPONDENT 
Criminal Procedure Code (Act V of 1898),s, 19 


(1), (b)—Applicability to prosecution for offence fore. 
making false charge which did not reach any Court J 


of law. 


‘law. 
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Section 195 (1) (b), Criminal Procedure Oode, does 
not apply to 8 prosecution for the offence of making 
a false charge which had not reached any Oovrt of 


e 

Where the Police after investigation find that 
the report made by the accused at the Police Station 
charging certain persons with an offence, false and 
malicious and throw out the case, and the accused 
does not carry the case any further or file a com- 
plaint in any Court, his prosecution by the Police 
under s. 211, Penal Code, is not barred by s. 194 (1) 
(b), Criminal Procedure Code. The King v. Ma Ban 
Gyi (1), Tayebulla v. Emperor (2) and Muhammada v. 
Emperor (3), relied on. : 


©. R. for review of order of Special Power 
Magistrate, Myingyan, dated August 2, 1938. 

Order.—This is a reference made against 
an order of discharge. The respondent, 
Ma E, was prosecuted under s. 211, Penal 
Code, on acomplaint by the Police Station 
Officer of Myingyan in the following eir- 
cumstances: About two months before the 
filing of the complaint Ma E made a report 
at the Police Station charging one Maung 
San Kin and Maung Lone with having 
abducted her and committed rape on ber. 
The report was duly recorded in the form 
of a first information report and after 
investigation, the Police, finding the charges 
to be false and malicious, threw out the 
case. Ma E, however, did net carry the case 
any further or flea complaint in any Court. 
The Police Station Officer therefore pro- 
secuted her under s. 211, Penal Code. 
The learned Magistrate before whom the 
complaint was lodged considered that the’ 
prosecution launched against Ma E was 
barred by s. 195 (1) (b), Criminal Proce- 
dure Code. Under that cection no Court can 
take cognizance of any offence punishable 


under s. 211, Penal Code, when such offence’ 


is alleged to have been committed in or in 
relation to any proceeding in any Court, 
except on the complaint in writing of such 
Court or of some other Oourt to which such 
Oourt is subordinate. The relevant portion 
of e. 211, Peral Code, runs thus: 

“Whoever, with intent to cause injury to any 
person, institutes or causes to be instituted any 
criminal proceeding against that person, or falsely 
charges any person with having committed an 
offence, knowing that there is no just or lawful 
ground for such proceeding or charge against that 
person shall be punished ..... 4 

As my learned brother Baguley, J.has 
pointed out in The King v. Ma Ban Gyi 
(1). 

“(1) If an offender has merely falsely charged a 
person of any offence whatsoever by making a report 


- tothe Police, and the Police refuse to initiate pro- 


ceedings, then what has been done is merely that a 
false charge has been made. 
(2) If the offender files a complaint before a 


(1) (1938) Rang. 236; 178 Ind. Oas. 644; A I R 1938 
Rang. 397; 40 Cr, L J113: 11 R Rang. 259, 
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Magistrate under s. 190, Criminal Procedure Code, 
he has instituted criminal proceedings. 

(3) If on the offender's report the Police send 
upa case for trial, he has caused criminal proceed- 
ings to be instituted within the meaning ofs. 211, 
Penal Code.” 

The first of these three classes of cases 
does not fall within the purview of s. 195 
(1) (b) because the offence has not been 
committed in, or in relation to, any pro- 
ceeding in any Court. Only those cases 
that fall within the second and third 
classes mentioned above come within the 
purview cf that section. It follows, there- 
fore, that the prosecution against Ma E in 
this case is not barred by that section. 

The rulings in Tayebulla v. Emperor (2) 
and Muhammada v. Emperor (3) clearly 
show that s. 195 (1) (b), Criminal Procedure 
Code, does not apply to a prosecution for 
the offence of making a false charge which 
did not reach any Court of law. For these 
reasons the order of discharge passed by 
the Special Power Magistrate of Myingyan 
in Criminal Regular Trial No. 78 of 1938 
is hereby set aside and the cose is sent 
back to the trial Court for disposal accord- 
ing to law. 

D. Order accordingly. 

(2) 43 O 1152; 36 Ind Gas. 845; A I R1917 Oal. 
593; 18 Cr. L J 13; 240 LJ 134; 20 O W N 1265, 

(3) 9 L 408; 109 Ind. Oas. 685; A I R 1928 Lah. 
259; 29 Cr, L J 603;29P L R 515; 10L LJ 218; 10 
A I Or. R313. 
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CALCUTTA HIGH COURT 
Appeal No. 1032 of 1937 
August 10, 1933 
Jaog, J. 

TARAK CHANDRA DAS —PLsINTIFR— 
APPELLANT 
versus 


OUIEF EXECUTIVE OFFICER, 
CORPORATION or CALCUTLA— 
DgFexDantT—ReEsponDENT 
Calcutta Municipal Act (III of 1923), s. 363— 
Magistrate, whether has power to ehquire as to whe- 
ther sanction was rightly withheld or not—Sanction 
withheld—Magistrate, if entitled to order demolition 

of building. 

Under the provisions of 8. 363, Caloutta Munici- 
pal Act, if the Corporation are satisfied that the 
erection of any new building has been commenced 
without obtaining the written permission of the 
Corporation, they may apply to a Magistrate and such 
Magistrate may make an order directing that such 
erection or so much thereof as has been executed 
unlawfully be demolished. The section does not 
give the Magistrate any power to enquire as to 
whetherthe sanction was rightly withheld or not. If 
the sanction was withheld, for whatever reasons, the 
Magistrate is entitled to order the demolition of the 
building and the High Court is not entitled to in- 
terfere with the order in second appeal. 
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A. from the appellate decree of the Addi- 
tional District Judge, 24-Parganas, dated 
March 4, 1937. 

Messrs. Hiralal Chakravarty and Shama 
Charan Mitter, for the Appellant. 

Messrs. Atul Ch. Gupta and Krishna Lal 
Banerjee, for the Respondent. 

Judgment.—This appeal hae arisen out 
of a suit for declaration that an order for 
demolition of the plaintiff's second storey, 
erected over a privy connected with his 
premises at 31-1, Girish Mukerji Road, 
is illegal and not binding on the plaintiff 
and for a permanent injunction restraining 
the Calcutta Municipal Oorporation from 
executing this order of the Municipal 
Magistrate. The suit has been dismissed 
by both the Courts below on the ground 
that the Civil Court hed no jurisdiction to 
interfere in revision with such an order of 
the Municipal Magistrate and also that the 
Magistrate’s order was a legal one and 
should not be interfered with on the 
merits. The plaintiff applied for sanction 
to build a privy on the ground floor and 
he also wanted to build a second storey on 
the first floor., Eventually he was allowed 
to build a privy on the ground floor on 
condition that he did not apply for build- 
ing one on the first floor. However, having 
built a privy on the ground floor. he also 
built a privy on the first floor, although he 
had not obtained ths sanction for this 
additional building. In consequence, on an 
application made by the Corporation to the 
Municipal Magistrate, he ordered the demo- 
lition of the building cn the first floor and 
hence this suit to set aside this order. 

Under tke provisions of s. 363, Calcutta 
Municipal Act, ifthe Corporatinn are satis- 
fied that the erection of any new building 
bas been commenced without obtaining the 
written permission of the Corporation, they 
may apply toa Magistrate, and such Magis- 
tra'e may make an order directing that 
such erection or so much thereof as has 
been execnted unlawfully be demolished. 
In this case, the builing on the first floor 
having been erected without the written 
permission of the Corporation, it was unlaw- 
ful in the terms eof the section and the 
Municipality was, therefore, right in making 
the order for demolishing this structure. It 
is contended for the appellant that the 
Municipal Magistrate ought to have inves- 
tigated whether this structure was against 
the rules or whether the Corporation were 
entitled to refuse sanction for the erection 
of this building and that if he found that 
the Corporation had no right. to refuse 
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sanction, no order for demolition should 
have been passed. There seems to be no 
authority for this vjew. The section does 
not give the Magistrate’ any power to 
enquire as to whether the sanction was 
rightly withheld or not. 
was withheld, for whatever reasons, the 
Magistrate apparently was entitled to order 
the demolition of the building. That being 
the case. there has been in this case no 
error of law and this Court is not entitled 
to interfere with the order in second appeal. 
The appeal must accordingly be dismissed 
with costs. 


8. Appeal dismissed, 


—t 


MADRAS HIGH COURT 
Second Oivil Appeal No. 621 of 1933 
September 23, 1937 
Horwiuu, J. 
MARIYAPPA NADAR AND ANOTAER 
— APPELLANTS 

VETSUS 3 
RAMANUJA NAICK AND OTHERS 
— RESPONDENTS 

Mortgage—Mortgage of four items by A for him- 
self and his sonsto O and D—A purchasing re- 
maining six items of .suit property—To raise money 
A mortgaging all ten items to plaintiff—Suit by O 
and D on their mortgage—Plaintiff not impleaded 
—Sale proceeds insufficient—O and D obtaining per- 
sonal decree for remainder and attaching remaining 
sizitems—During attachment these items sold to 
plaintif—Plaintiff suing on his mortgage—Suit held 
maintainable—Shares of sons in items Nos. 1 to4 
held liable. 

A on behalf of himself and his sons, mortgaged 
four items of suit property to B, who represented 
‘also C and D. Subsequently A purchased the re- 
maining six items of the suit property, but as he had 
not sufficient money to pay for the whole of the 
consideration, he mortgaged all the ten properties 
in favour of P. Later on C and D brought a 
suit for sale with regard to thefour items of property 
mortgaged to them and the property was bought 
in auction by them. P was not impleaded in that 
suit. As the property did not fetch an amount 
sufficient to meet the whole of the mortgage debt, 
C and D obtained a personal decree against A for 
the remainder ; and in execution of that decree, they 
attached the remaining six items of the suit prop- 
erty. While the attachment was subsisting, these 
six items of property were sold to P for Rs. 500, the 
consideration not being paid in cash, but credited 
to the mortgage debt by way of partial discharge. 
C and D who had brought the six items to salein 
pursuance of their attachment, were resisted in deli- 
very proceedings. P was unsuccessful in the con- 
sequent claim petition and he therefore brought a 


suit for sale of all the ten items of property: [p. 
909, col. 1.] 
Held, that the sale to P during attachment 


was void under s. 64, Civil Procedure Oode, and 
P therefore became a simple mortgagee, the posi- 
tion which he occupied before.the sale. The decree- 
holder could. not be heard to say in the same breath 


Tf the sanction - 
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that there was no sale binding on him because the 
property was under attachment and that there was 
a sale which extinguished the mortgage. Therefore 
the effect of the attachment was that as far gs C 
and D were concerned, P's mortgage existed over 
all the ten items of the property just as it did 
prior to the sale of ten items to him and hence he 
was not precluded from bringing a mortgage suit 
against the six items. : 

Held, also thatthe mortgage in favourof P was 
a distinct transaction. Since it was executed to 
pay off antecedent debts, P was entitled to proceed 
against shares of the sons in items Nos.1 to 4. 

S.C. A. against the decree of the Court of 
the Subordinate Judge, of Ramnad at 
Madura in A. 8. No. 39 of 1932 preferred 
against the decree of the Court of the Dis- 
trict Munsif of Satur in O. S. No. 45 of 
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; Mr. K.S, Sankara Aiyar, for the Appel- 
ants. 

Mr. R. Viswanathan Aiyar for Mr. S. 
Thyagarajan, for the Respondents. 


dJudgment.—On October 1, 1914, the. 


first defendant, on behalf of himself and 


his sons, mortgaged four items of suit-s 


-property tothe 8th defendant, who repre- 


sents also deiendants Nos, 6 and 7. 
Towards the end of August 1916, the first 
defendant purchased the remaining six 
jtems of the suit property, but as he had not 
sufficient money to pay for the whole of the 
consideration, he mortgaged all the ten 
properties in favour of the plaintiff on 
August 30, 1916. In 1921 defendants Nos. 6 
and 7 brought O. S. No. 3o of 1921,a suit 
for sale with regard to the four items of 
property mortgaged to them and the 
property was bought in auction by defend- 
ants Nos., o and 7. The plaintiff was not 
impleaded in that suit. As the property 
dia not fetch an amount sufficient to meet 
the whole of the mortgage-debt, defendants 
Nos. 6 and7 obtained a personal decree 
against the . first defendant for the 
remainder ; and in execution of that decree 
they attached on May 31, 1926, the remaine 
ing six items of the sut property. On 
Octcher 1, 1926, waile the attachment was 
subsisting, these six items of property 
were sold to the plaintiff for Rs, 500, the 
consideration not being paid in cash, but 
credited to the morigaged-debt by way of 
partial discharge. in October 1928, defend- 
ants Nos. 6 and 7, who had brought the six 
items to sale in pursuance of their attach- 
ment, were resisted in delivery proceed- 
ings. The plaintiff was unsuccessful in the 
consequent claim petition and he therefore 
brought the present suit on December 6, 
1938, which is a suit for sale of all the ten 
items of property. 


The questions that arise in this appeal 
are whetner, in view of the fact that the 
Plaintiff purchased the six items, he is 
precluded from bringing a mortagage- 
suit against the six items and whether the 
plaintiff is entitled to bring to sale the 
share of defendants Nos. 2to5 in the four 
items. The Courts below decided both 
these points in favour of the appellants, 
except for a small change made by the 
Appellate Court, and these points have been 
made the subject of a memorandum of 
cross-objections. Theappeal-arises because 
of an apparent omission of the lower 
Appellate Oourt in not making it clear that 
the Rs. 500 could be paid only out of the 
sale proceeds for the 3-8th share of the four 
items. Admittedly, thisis a mistake and 
so no discussion on that point is necessary. 
It is only the memorandum of cross objec- 
tions that needs further discassion, 

The argument advanced on behalf of 
the appellants was that although, because 
of the prior attachment, the sale is not 
binding on defendants Nos. 6 to 8; yet as 
there was a sale, the mortgage was exting- 
nished thereby and no mortgage-suit 
therefore lies with respect to these six 
items of property. The argument on behalf 
of the lst respondent was that by virtue 
of s. 101 of the Transfer of Property Act, 
as it was before the amendment, there 
was a continuance of the mortgage if it 
was in the interest of the purchaser to 
keep tne mortgage alive; fors. 101 makes 
no mention of intention. Although it bas 
been found that the plaintiff had no 
knowledge of the attachment; yet as it was 
in his interest at the time of the gale to 
keep the mortgage alive, it must be deemed 
that the mortgage did continue for his 
benefit even after the sale; and as it 
was not extinguished, he is permitted to 
bring this suit on the mortgage. This 
argument was sought to be reinforced by 
an argument from analogy based on 
Venkatasami Chettiar v. Sankara Narayana 
Chettiar (1) which follows Venkat Reddy 
v. Kunjappu Goundan (2). The earlier 
decision is to the effect thatif in a morte 
gage-sale a puisne mortgagee is not 
impleaded, the auction-purchaser is entitled 
to bring a separate suit against the puisne 
mortgagee, which necessitates the concep- 
tion that in spite of the fact that the mort- 
gage was extinguished by a sale of the 

(a) 69 M L J 566; 154 Ind. Qas. 623; AIR 1935 
Mad. 12; 58M 825; 40 L W 734; 7 R M 489. 

(2) 47 M 551; 83 Ind. Oas. 1022; A I R 1924 Mad, 


650; 46 M L J 39); (1924) M W N 366; 34 M L 
25; 20 LW 137, i $ 
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property, yet for certain purpose, it is 
gonsidered to continue. The opinion of 
Anantakrishna Ayyar, J. was there referred 
to with approval and the reason given by 
Anantakrishna Ayyar, J.for holding that 
the mortgage must be considered to be 
subsisting is that: 

“the circumstance that the mortgagee 
filed a suit against a wrong person does 
not affect the rigbte of the real owners of the equity 
of redemption. If it does not affect them at all, 
one fails to see how they could be heard to say that 
by virtue of the prior suit, which admittedly does 
not aflect them, a (second) suit against them is not 
maintainable. So far as they are concerned, the 
second is the only suit against them and the first 
suit and the proceedings connected with the same 
must be taken to'be non est in the eye of the law”. 

Many cases have been cited to show that 
no distinction can be drawn between the 
rights obtained by a purchaser in a Court 
auction and those of a private purchaser of 
a mortgage property and that the position of 
an auction-purchaser is, therefore, precisely 
the same as that of the plaintiff, who 
purchased the mortgaged property. It is. 
therefore argued that for certain purposes 
the mortgage can be considered to be kept 
alive. This principle, it is argued, was 
recognised by 8.101 of the Transfer of 
Property Act. A reference has been made 
on behalf of the defendants Nos. 6 to ¢ to 
Daso Polai v. Narayana Patro (3) in which 
it was held that an extinguished mortgage 
cannot be revived when the property is 
attached ; but in that case the attachment 
took place a considerable time after the 
property was purchased. In the present 
case the purchase was made during the con- 
tinuance of the attachment. | 

Whatever may be the meritas of the above 
argument, it seems to me that in view of 
the terms of s. 64 of the Onde of Oivil 
Procedure, the purchase, from the point 
of view of defendants Nos. 6 to 8 must be 
deemed to have been non-existent. It has 
to be remembered here that defendants 
Nos. Lto 5 have no interest in the suit ab 
all; for their,property has been sold and no 
personal remedy against them now exists, 
Section 64, Civil Procedure Code goes so far 
as to say that’ where an attachment has 
been made, any private transfer shall be 
void as against eall claims enforceable 
under that attachment. If the sale is 
void, then the plaintiff becomes a simple 
mortgagee. The fact that as against 
defendants Nos. 1 to 5 he is something more 
than a mortgagee cannot affect his position 


(8) 65 M L J 819; 148 Ind, Oas. 1121: A IR 1933 
Mad. 879; 57 M 195; 38 L W 813; (1933) M W N 1357; 
§ RM 872, 
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visa vis defendants Nos. 6 to 8, Oertain 


remarks in the judgment of their Lordships . 


of the Privy Oouncilin Dinobandhu Shaw 
Chowdhury v. Jugmaya Dasi (4) are, I think, 
very pertinent to the subject now under 
consideration. There, pending attachment, 
the judgment debtor mortgaged the pro- 
perty, and according to the terms cf the 
mortgage the mortgagee was to discharge 
two prior mortgages which existed even 
before the attachment. The decree holder 
then sought to sell the property free from 
the mortgages. His argument was that 
by his mortgage the prior mortgages had 
been extinguished, that therefore the pro- 
perty could not be sold subject to morte 
gages that had already been extingusihed, 
and that the subsequent mortgage was 
not binding on him at all. The result of 


. this argument was that he was to derive a 


benetit from the mortgage made during the 
attachment. Their Lordships of the Privy 
Council, however, repelled these arguments. 
They said : : 

“Nothing can be clearer than that the intention 
of the parties to this transaction was to give to 
Mustafi a charge for Rs. 40,000 on the property in 
question in priority to all other charges, if any. 
The property being represented as unencumbered 
the statement in the judgment of the High Court 
that if was intended to keep the two old mortgages 
alive is open to criticism. But it does not affect the 
substance of the case. ‘the respondents were 
intended to have the first and only charge, and it 
is idle to contend that there was any intention to 
extinguish the old mortgages for the benefit of the 
execution creditor or. any purchaser at the sheriff's 
sale,” 

Towards the end of the judgment they 
add ; 

“The last point urged by the appellant’s Counsel 
was that, whatever the intentions of the parties may 


. have been, s. 27ö (the present s. 64) of the Uode of 


Uivil Procedure rendered the mortgage for Rs, 40,000 
wholly void as aguinst the appellant. So to construe 
this section would bə quite wrong. So far as the 
mortgage for Ks. 40,00u prejudiced the execution 
creditor, itis void as agaiust hih; but the section 
does not render void transactions which in no way 


` prejudices him; and to huld the mortgage void so 


as to confer upon him a benefit, which no one ever 
intended he should have, is entirely to ignore the 
Object of the section and to prevent its obvious 
meaning. It is impossible to hold that the effect of 
that section is to give an execution creditor an 
unencumbered fee simple instead of an equity of 
redemption against the intention of the parties.” 

It seems to me that the present case is 
an even stronger one from the plaintiti’s 
point of view. In that case there was a 


basis for an argument that the mortgagee 


intended: to extinguish the prior morte 
gages and that as the prior mortgages 
were paid off they ceased to exist and 


(4) 23 O ,154; 291 A9; 6 OW N 209; 4 Bom. b eo. 


R 238; 12M LJ 73; 8 Sar. 217 (P 0). 
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that the subsequent mortgage was not 
binding on the decree-holder; but in the 
present case the effect of rendering he 
sale as void against thedecree holder is to 
place the piaintiff in precisely the same 
position as if the sale had never taken 
place. The decree-holder cannot be heard 
to say in the same breath that there was no 
sale binding on him because the property 
was under ‘attachment andthat there was 
asale which extinguished the mortgage. 
I therefore hold that the effect of the 
attachment is that as far as defendants 
Nos. 6 to 8 were concerned, the old mort- 
gage of August 30,1916, exists over all the 
items of the property just as it did prior to 
the sale in October 1926. 

The plaintiff does not desire any decree 
against defendants Nos, l to 5 because the 
personal remedy has now been lost by lapse 
of time and they have now no rights in the 
properties mortgaged. 

The other question raised in this appeal 
is whether the plaintiff is entitled to 
proceed against tLe share of defendants 
Nos. 2 to4 in items Nos. 1 to4. The argu- 
ment of defendants Ncs.o to 8 is that the 
mortgage of August 30, 1916, is not binding 
on defendants Nos, 2to4. With regard to 
the otLer six items, defendants Nos. 6 to 8 
cannot raise any objection; for if the 
purchase of the property was by the lst 
defendant only, then undoubtedly the 
plaintiff can proceed against the whole 
of that property; if the purchase was by 
defendants Nos. 1 to 5, then also the property 
will be liable, because the purchase of 
the property in August 1916 was for their 
benefit, so that the plaintiff will be entitled 
to a decree against the six items. The 
dispute is, therefore, with regard to the four 
items of property. Ib is argued on behalf of 
defendants Nos. 6to 8 that although the 
evidence shows that the moriguge actually 
took place a few daysafter tne sale of the 
six items to the lst defendant, the morte 
gage and the sale are in effect one transac- 
tion; for the 1st defendant, knowing that 
he hadno money to pay the vendor, had 
at once to mortgage the property to raise 
money to pay the sale price. ‘hese two 
acts can, however, amount to one transac- 
tion only if the parties to the mortgage 
and the sale looked upon them as one 
transaction; but there seems to be no 
evidence in this case that the vendor had 
auyuning todo with the mortgage or, more 
important still, that tae plaintif had any- 
thing to do witn tne sale. ‘Lhe mortgage does 
of course show that it was eliected in order 
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to raise money for the purchase of lands; 
but that does not make the mortgagee a 
party tothe sale, although he knew that 
the sale had taken place and that the 
purpose of the money advanced by Lim was 
to pay off the money due to the vendor of 
the six items. I therefore hold that the 
mortgage was a distinct transaction, and as 
the money was raised to pay cf antecedent 
debts, the mortgage is binding on defend- 
ants Nos. 2 to 4 also. 

Another argument of the learned Counsel 
for the plaintiff is that even if the purchase 
was not forthe family necessity, it was not 
on that account necessarily void. The 
sons need not and have not repudiated the 
act of their father and until they doso the 
sale is binding on any person who may take 
the property from them. It is further 
argued that if the assent of defendants Nos, 
2 to 4 or those who acquired interest is 
necessary in order to make the property of 
defendants Nos. 2 to 4 liable, then that 
"assent has been given by implication in the 
conduct of defendants Nos. 6 to 8 in attach- 
ing the six items which were purchased by 
the Ist defendant as the property of defend- 
ants Nos. 1 tod. itis unnecessary for me 
to express any definite opinion on the 
validity of the this argument in view of my 
finding that the mortgage debt is binding on 
defendants Nos. 2 to 5, 

The result is that in view of my finding 
on the memo of cross-ebjections, the appeal 
is dismissed; but as the appeal has not 
given rise to any discussion, there will be 
no order us to costs. The memorandum of 
cross-objections is allowed with costs 
througuout. Time for redemption three 
months from this date. 

Leave to appeal is granted. 

N.-D. Appeal dismissed. 


LAHORE HIGH COURT 
Oivil Revision No. 317 of 1938 
May 16, 1938 
Din MogAMMAD, J. 

Fiem OHANDU LAL GHANSHYAM 
DASS AND aNoTaEr—Derrenpants— 
PRTITION&BS 
versus 
SARASWATI SUGAR SYNDIOATE, 
Lrp., LAHORE—Ptiarntirg— 

Proced aa Pang 968), O. XXXI 

Civil Procedure Coue (Aci V of 196 ; 
r. 1, 0. 1X, r. 13, Proviso—Suts a or es jirm 
properly represented—Adaition of names of partners 


is not obligatory—Suit against firm through G—G 
also made defendant—Sutt aecreed ex parte agains 
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firm and G—Application by G to set aside decree— 
Decree held ought to be set aside not only against 
firm but also against Q. 

The addition of the names of the individual 
partners is not obligatory in a case of suits by or 
against a firm properly represented and the suit can 
proceed even inthe absence of the partners’ names. 
Moti Lal-Jasraj v. Chand Mal-Hindu Mal (1), relied 
on. 

A suit was instituted against a firm through one 
G and G was also made defendant. On the date of 
the hearing, no one appeared on behalf of the de- 
fendants and an ex parte decree was made against 
the firm and G. G then made an application for 
setting aside the ex parte decree on the ground 
that he had not been properly served. The Appel- 
- late Oourt allowed the application, set aside the 
decree but added that the decree had been set aside 
only against the firm ; 

Held, that the order of the Appellate Oourt was 
illegal andthe decree ought to be set aside both 
against the firm and G. 


O. R. from an order of the District 
Jadge, Ambala, dated November 24, 
1937. - 


Messrs. Mela Ram and R. P. Khosla, 
for the Petitioners. 
Mr. 5 M. Sikri, for the Respondent. o 
Order.—Tahis order will dispose of Oivil 
Revision Nos. 317 and 318 of 1938. Tne 
facts are these. On April 15, 1936, the 
Saraswati Sugar Syndicate, Limited, Lahore, 
instituted a suitagainst tbe firm Chandu 
Mal-Gnanshyam Das through Ghanshyam 
Das and impleaded Gnanshyam Das also 
as a defendant in tbe case. On June 9, 
no one appeared on behalf of the defendants 
and an ex parte decree was made against 
them. On July 18, 193, Ghanshyam Das 
made an application for setting aside the 
ex parte decree on the ground he had 
not been properly served and that inasmuch 
as he was absent from his place of residence 
for about four months prior to the institu- 
tion of the suit, a false service was manu- 
factured against him. On January 29, 
1937, the trial Court dismissed his appli- 
‘cation, but on appeal the District Judge 
allowed. the application and set aside the 
ex parte decree. He, however, added that 
the decree.had been set aside against the 
firm only. At the trial the question arose 
as to whether the decree against Ghanshyam 
Das could stand in the circumstances and 
the decision went against Ghanshyam Das, 
He again made an appeal to the same Dis- 
- trict Judge wno interpreted his ‘previous 
‘order to mean that the decree as against 
Ghanshyam Vas had not deen set aside, 
Givil Revision No. 317 of 1938 has been 
preferred against the original order of the 
District Judge allowing the appeal but set- 
ting aside the decree against the’firm only 
- pnd Civil Revision No, 318 of-1930 has 
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been preferred from the subsequent order 
of the District Judge refusing to set aside 
mg order of the trial Court dated February 
, 1938. 4 

Order XXX, Oivil Procedure Code, 
deals with suits by or against firms 
and persons carrying on business in 
names other than their own. Rule 1 
lays down that any two cr more per- 
sons Claiming or being liable as partners 
and carrying on business in British India 
may sue or to be sued in the name of the firm 
(if any) of which such persons were part. 
ners at the time of the accruing of the 
cause of action and furthersays that any 
party to a suit may, insuch case, apply to 
the Court for a statement of the names and 
addresses of the persons who were, at the 
time of the accruing of the cause cf action, 
partners in such firm,to be furnished in 
such manner as the Court may direct. Sub- 
T. (2) of r. 1 enacts that where persons sue 
or are sued as partners in the name of their 
firm, it shall, in the case of any pleading 
or other document required by the Code of 
Civil Procedure to be signed, verified or 
certified by the plaintiff or the defendant, 
sutiice if such pleading or other document 
is signed, verified or certified.by any one of 
such persons. 

Rule 3 provides that where persons are 
sued as partners in the name of their firm, 
the summons shall be served either upon 
any one or more of the partners or at the 
principal place at which the partnership 
business is carried on, upon apy person 
having, at the time of service, the control 
or management of the partnership busi- 
ness there, as the Court may direct. Rule 4 
lays down that where two or more persons 
may sue or be sued in the name of a firm 
and any of such persons dies whether be- 
fore the institution or during the pendency 
of any suit, it shall not be necessary to 
join the legal representative of the de: 
ceased asa party tothe suit. Rule 6 says 
that where persons are sued as Partners in 
the name of their trm, they shall appear 
individually in their own names, but all 
subsequent proceedings shall, nevertheless, 
continue in the name of the firm. Rule 7 
absolves the person having the control or 
Management of the partnership business 
from appearing unless he is a partner of 
the firm sued. > 

It would thus appear that the principal 
defendant in the case is the firm and so 
long as.the firm is represented, proceedigs 


can continue. It follows, therefore, that the e. 


addition of the names of the individual 


e 
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‘partners 18 not obligatory and that the suit 


Can proceed even in the absence of the parte . 


ners’ names. In Moti Lal Jasraj v. Chand 
Mal Hindu Mal, 77 Ind.*Cass 1055 (1), plain- 
tiff had brought a suit against the firm M and 
described the defendant, O as the manager 
and owner of the shop M. It was sub- 
sequently discovered that O had died before 
the institution of the suit. A Division Bench 
of the Bombay High Court held in these 
circumstances that the suit was in sub- 
stance, though not in form, against the 
firm M and the addition of the words “O as 
the manager and owner of the shop” in 
the description of the defendant was mere 
surplusage and that consequently it was not 
necessary to bring on the record the legal 
representatives of O and the suit could con- 
tinue against the firm M as having been 
properly filed on the date of its original 
institution. This being so, the addition of 
the name of Ghanshyam Das was mere 
surplusage and the suit against the firm 
could proceed even in his absence. His 
name, however, having been mentioned in 
the plaint as a defendant in addition to 
the firm, the question is whether the decree 
. which was made against both the defen- 
dants was not set aside in {foto on the 
application made by Ghanshyam Das under 
O. IK, r. 13. 
There isa clear Proviso to r.13 which 
says that wherethe decree is of sucha 
. nature that it cannot be set aside as against 
that defendant only who applies, it may be 
“set aside as against all or any of the other 
‘defendants also. It is clear that the only 
‘reason fur setting aside the ex parte decree 
in this case was the absence of Ghanshyam 
Das from the place of his residence and it 
was on this account that it had been found 
that no proper service had been effected 
on the defendants. It would be anomalous 
in these circumstances to say that the 
decree as against Ghanshyam Das stood 
and that it was set aside only in relation 
tothe firm. This was the decree to which 
the Proviso pre-eminently applied and the 
District Judge had, in my view in the 
exercise of his jurisdiction committed an 
illegality in not setting aside the decree in 
toto and in confining his order to the firm 
alone. The maintaining of the District 
Judge’s order could result in grave injustice 
and even if there was any technicality in 
favour of the respondent, I will be dis- 
posed to amend the order of the District 
.@udge on this ground alone. I therefore 
e (1) 77 Ind. Oas. 1055; A IR 1924 Bom, 155; 25 
Bom. L R 1081. 


180—115 & 116 


ptAry tat v. DINA NAfH (ALL) 


913 

allow the petition for revision submitted 
against the order of the District Judge, 
dated November 24, 1937, and amend 
the order to the extent of setting aside the 
ex parte decree both against the firm and 
Ghanshyam Das. In this view of the case 
it is not necessary to dispose of Civil Revi- 
sion No. 318 of 1938. The case will now 
be remanded to the trial Court for disposal 
in accordance with law against both the 


defendants. There will be no order as to 
costs. a 
8. Case remanded. 


ALLAHABAD HIGH COURT 
Second Appeal No, 553 of 1935 
October 27, 1938 
Bennet AND VERMA, JJ. 
PIAREY LAL AND of8ERs-—PLAINTIFES 


"i — APPELLANTS 
versus 4 
DINA NATH AND OTHERS— DERANDANTS 
—RESPUNDENTS 


Transfer of Property Act (IV of 1882), ss. 59-A, 92 
—Mortgagor' iù s. 59-A,if includes person sub- 
sequently taking mortgage from mortgagor—Rights of 
third person redeeming mortgage—Plaintiff r- 
chasing equity of redemption in execution of his 
monzy decree—Second mortgagee obtaining decree 
on mortgage on failure by third mortgagee to redeem 
him as agreed—Plaintiff paying off decretal amount 
—Suit by platntiff on second mortgage under 8. 92 
impleading mortgagor and first, second and third 
mortgagees—He also claiming damages against thind 
morigagee for loss suffered by breach of contract to 
redeem second mortgage—Suit held could not fe 
maintained under 3. 92 —Claim for damages held not 
maintainable. i 

A distinction is drawn by s. 59-A, Transfer of 
Property Act, between the two categories of mort- 
gagore and mortgagees and the intention is that the 
persons who derive title from them are' to be persons 
who derive title asa mortgagor or asa mortgagee. 
That is, under the head “mortgagor” would be in- 
cluded persons succeeding by inheritance or by will 
or by sale or by auction sale to the right of the equity 
of redemption held by a mortgagor and those words 
would not include persons who subsequently take a 
mortgage from the mortgagor. [p. 915,-col. 2.] 

The language ofs 92, para. 1, Transfer of Property 
Act, contemplates a suit for sale against a mortgagor. 
The rights which a person redeeming mortgage can 
claim against the mortgagor would be for sale and 
against other mortgagees would presumably merely be 
rights of priority. |p. 915, col. lej 

A mortgagor made three mortgages in respect of 
the same property as follows: (1) simple mortgage 
to D (2) subsequent simple mortgage to S and (3) 
subsequent ‘usufructuary mortgage again to D, D 
had agreed to redeem mortgageof S. Plaintiff who 
had a simple money decree against the mortgagor 
pat up the- property to auction sale and purchased 
the equity of redemption. S subsequently brought 
a euit on his mortgage as D failed to redeem it ag 
agreed.and applied for final decreefor sale. Plaintiff 
paid off the decretal amount and then broughts suit 


` ou 


-on the second mortgage to recover the amount paid 
by him basing his claim of s. 92, Transfer of Property 
Act, on the ground that by paying off S, he was sub- 
rogated to the position of 8. The mortgagor, S and 
D were made parties to the suit, Plaintiff also 

-claimed damages from D on the ground that he had 
suffered owing to breach of contract by D to re- 
deem 8: 

Held, that as the cecond mortgage of S had already 
been the subject of a decree, plaintiff could not bring 

-guit on the same mortgage. Merely joining the 
original mortgagor as a defendant did not satisfy, 
the requirements of s. 92, Transfer of Property Act, 
because the mortgagor and S had no longer any right 
ofequity of redemption whatsoever. The suit could 
not, therefore, be maintained unders. 92. 

elan referred to.] 

eld, also that plaintif having purchased equity 
of redemption had derived his title from the mortgagor 
end being therefore a mortgagor within the meaning 
of s. 59-A was not entitled to right of subrogation 
under s. 92. 

Held, further that there being no provision that the 
benefit of such contract as made by D to pay of S 
attached to the equity of redemption, plaintiffs’ claim 
for damages could not be maintained. 


S. A. from the decision of the Addi- 
a Sub-Judge, Muttra, dated August 13, 
Dr, N. P. Asthana and Mr. B. N. Sahai, 
for the Appellants. 
Mr. B. S. Darbari, for the Respondents. 
Bennet, J.—This is a second appeal by 
the representatives of the plaintiff against 
.adecree of the lower Appellate Ccurt dis- 
‘Missing the suit of the plaintiff. The facts 
which give rise to this case are as follows: 
-Phul Singh owned certain zamindari pro- 
perty and made three mortgages as follows: 
(1) to Dina Nath, defendant No.1 for Rs. 200 
on December 22, 1909, simple mortgage ; 
(2) simple mortgage to Sukhdeo for Rs. 1,025 
on August 13, 1910. Of this Rs. 74 cash 
-alone was- paid and the balance which 
“was for debts was not paid: and (3) usu- 
fructuary mortgage to Dina Nath, defendant 
‘No. 1 on August 2, 1912, for Rs. 5.5. Out of 
this Dina Nath was to pay Rs 93 to Sukhdeo 
to redeem the second mortgage which was 
the amount then outstanding on it. 

“The plaintiff had a simple money decree 
against Phul Singh and he caused the pro- 
perty of Phul Singh to be put up to auc- 
tion sale and he purchased his equity of 
redemption. Subsequent to this defendants 
Nos. 2 to 8, second party, the successors of 
Sukhdeo got a decree No, 946 of 1922 on 
the second mortgage to Sukhdeo and applied 
for a final decree for sale. On August 28, 
1926, the plaintiff paid the decretal amount 
‘Rs. 382-4-0. The plaintiff now claims that 
by paying off this decree he was subrogated 
to the position of the mortgagee, Sukhdeo, 
in the second mortgage and the plaintiff 
has now brought a suit on the second mort- 
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gage to recover the amount which he paid, 
Rs. 382-4-0 with interest now amounting 
toe Rs. 657-4-0 The persons whom the 
plaintiff has: suede are Dina-Nath, defen- 
dant No. 1, first party, who is the usufruc- 
tuary mortgagee in possession under the 
third mortgage, secondly defendants second 
party who represent Sukhdeo. These per- 
sons naturally have no interest in the 
matter as the decree of Sukhdeo has been 
paid off in full. The defendants third party 
represent Phul Singh and Phul Singh also 
has no interest in the matter as his equity 
of redemption was sold in the simple money 
decree and purchased by the plaintiff. The 
only person now interested in the property 
among the defendants is defendant No. 1, 
Dina Nath, and he alone has filed a written 
statement. The trial Court decreed the suit 
of the plaintiff for Rs. 258. The plaintiff 
brought an appeal and defendant No. 1 filed 
a cross*objection and the point before the 
Court below was: 

“whether the plaintif is entitled to bring the suit 
by paying the amonnt of the decree based on the 
second mortgage and can he get the property sold 
in this suit.” 

The Oourt below held that he could not. 
The claim of the learned Oounsel, Dr. Asthana, 
for the plaintiff is that by paying the decre- 
tal amount due to Sukhdeo under the 
second mortgage, the plaintiff acquired the 
rights of Sukhdeo under the second mort- 
gage. This claim is based on the provisions 
of s. 92. para. 1, Transfer of Property Act, 
which states as follows: 

“Any of the persons referred to in s. 91 (other 
than the mortgagor) and any co-mortgagor shall, 
on redeeming property subject to the mortgage,- 
have, so far as regards redemption, foreclosure or 
sale of such property, the same rights as the mort- 
gagee whose mortgage he redeems may have against 
the mortgagor or any other mortgagee.” 

Now no ruling has been produced by 
learned Oounsel in a parallel case. The rul- 
ings which have been produced fell under 
two heads. Firstly, there are a large num- 
ber of rulings where it has been held that 
payment by a defendant of a mortgage 
charge may be set up as ashield as an 
equitable defence. Such a claim may be 
made by a person paying off a decree on a 
mortgage. This equitable defence has also 
been held gocd by their Lordships of the 
Privy Council in Jagmohan Das v. Jugut 
Kishore (1). The second class of a case is a 
suit to enforce a mortgage charge by a per- 
son paying off the charge. Such a claim, in 
our opinion, cannot be made in equity but 


(1) ATR 1932P 0 99; 137 Ind, Oas. 475; 54 OL 3. 
407; 36 GWN 4; Ind. Rul. (1932) F 08436 L W 85, 
(P 0). ` 
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mean only lie under s. 92, Transfer of Pro» 
perty Act. If the plaintiff is entitled .to 
bring the present suit, the plaintiff must 
show that he does come under 
s. 92. The rulings which deal only 
with the right of an equitable defence do 
not justify us in applying to the same 
circumstances the pcsitive right to bring 
a suit.on the mortgage or decree which 
has been paid off. The rulings which deal 
with an equitable defence to which 
reference was made are Tota Ram v. Ram 
Lal (2), Ganga Ram v, Harihar Prasad (3), 
Alam Ali v. Beni Charan (4) and Malireddi 
Ayyareddi v. Gopalakrishnayya (5). 

For the second class of case in which 
there is a suit to enforce a mortgage charge, 
reference was made by learned Counsel to 
Shib Lal Munni Lal (6). In that ruling it 
was held that when 8 second mcrtgagee 
discharged a decree obtained by the first 
mortgagee, he acquired a charge on the 
mortgaged property as from the date upon 
which he made payment in satisfaction of 
the decree, as well as a right to be reime 
bursed by the mortgagor personally; but 
he was inno sense an assignee of either 
the mortgagee or the decree. Now that 
case is to be distinguished from the 
present case because it is a payment by 
a mortgagee and the suit was brought 
against the mortgagor. In the present 
suit there is no one representing the 
mortgagor other than the plaintiff him- 
self because he has acquired the equity-of 
redemption of the mortgagor by purchase 
at an auction sale. His suit for sale is 
therefore brought naming the former’ ‘mort: 
gagor as a party and the only defendant 
who is interested in making a defence is 
the subsequent mortgagee. The language 
of 8. 92, para. |, appears to contemplate a 
suit for sale against a mortgagor. The sec- 
tion states that the rights which are acquir- 
ed are “the same rights as the mortgagee 
whose mortgage he redeems may have 
against the mortgagor or any cther mortga- 
gee.” ‘Those rights against the mortgagor 


(2) 54 A 897; 139 Ind. Oas, 107; AI R1932 All. 489; 
(1932) A L J 627; Ind. Rul. (1932) All, 524 (F B), 


R 269; (1924) M W N 290 
*f025; L R5 A (P 0) 49,10 W N27(PC 
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would be for sale and against other mort- . 
gagees would presumably merely be rights 
of priority. The present suit is brought 
against defendants, none of whom is the 
mortgagor who actually possesses an equity 
of redemption at present or any of his 
representatives. The mere joining as defen- 
dants or defendants second party does not 
satisfy tbe conditions required by s., 92 . 
because defendants second party have no- 
longer any right of equity of redemption 
whatever. 
Another point on which we have consi» 
derable doubts is whether the plaintiff 
comes within the first part of this para-” 
graph of s. 92. The paragraph bars subro- 
gation by the mortgagor in the words 
“other than the mortgagor” and the argu- 
mentis made by the learned Counsel for the 
respondent that under the news. 59-A the 
word “mortgagor” will include persong: 
deriving title from the mortgagor. Sec- 
tion 59-A provides : 
“Unless otherwise expressly provided, reference’ 
in this chapter to mortgagory and mortgagees shall 


be deemed to include references to persons deriving 
title from them, respectively.” 


Dr. Asthana for the plaintiff-appellant 
argued that there was an express provision 
in the context in s. 91 and the plaintiff 
would bea “person interested" in ths: pro: 
perty mortgaged, having acquired the 
equity of redemption by auction-purchasei 
We do not think that this provision men- 
tioned in s. 91 is an express provision such 
as is mentioned ins.59A. Ifs. 92 intend+ 
ed to include the auction-purchaser of. thé 
equity of redemption, this fact would have 
been clearly stated in that section and it 
would not be a mere matter of inference 
from the words “who has any interest in" 
in s. 91 (a). Another argument was that ‘a 
mortgagee would also derive title from a 
mortgagor and therefore s. 59 A would also 
apply to mortgagees. We do not think that, 
that is a correct interpretation of s. 59-A 
because that section states in regard to 
mortgagors and mortgagees that references 
to them shall include “reference to persons 
deriving title from them rpspectively.” A 
distinction is, therefore, drawn by s. 59-A 
between the two categories of mortgagors 
and mortgagees and doubtless the intention 
is that the persons who derive title from 
them are to be persons who derive title ag 
a mortgagor or as a mortgagee. That is 
under the head “mortgagor” would bė 
included persons succeeding by inheritance 
or by will or by sale or by auction sale to 
the right of the equity of redemption held 
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include persons who subsequently take a 
mortgage from the mortgagor. Another 
difficulty in the way of the plaintiff-appel- 
lant in that s. 92 uses language which 
appears to postulate an existing mortgage 
and not a mortgage which has merged in a 
decree. The words used are 

“on redeeming property subject to the mortgage. . 


.the seme rights as the mortgagee whose 
mortgage he redeems may have,” WÉ 
indicate that 


_ Both these expressions 
there is a subsisting mortgage. Now if we 
turn to the part of Ch. 4 which deals with 
the rights of the mortgagees, we find that 
this part begins with s. 67. That section 
gives “a right to obtain from the Court a 
decree that the property be sold.” Now 
where a mortgage has been the subject of a 
suit and a decree has been passed in favour 
of the mortgagee, it cannot be said that 
the decree-holder has an existing right 
under s. 67 to obtain from the Gourt a 
decree that the property be sold. It has 
already made§a decree and therefore he 
could not again file a suit and ask for 
another decree to be passed in his favour. 
But this is exactly what the present plain- 
tiff has asked the Court to do. The heirs of 
Sukhdeo brought a suit on the second mort- 
gage and obtained a decree. The plaintiff 
Satisfied that-decree and now he asks 
the Court again to allow his suit on the 
mortgage in favour of Sukhdeo and to 
grant him a second decree on that mort- 
gage. We do not consider that the 
language of s. 92 implies that such a right 
is granted by subrogation. If the section 
did allow a second decree to be passed on 
a mortgage on which a decree had already 
been passed, then there seems to be no 
reason why the prccess should not be 
repeated indefinitely and why a series of 
decrees should not be passed on the same 
mortgage. This appears to be a reductio 


ad absurdum of the proposition of the 
appellant. 


Learned Counsel for the appellant based 
his claim on a further ground, namely that 
Dina Nath „by the usufructuary mortgage 
decree in his favour was bound to pay off 
the second mortgage to Sukhdeo to the 
extent of Rs. 93 which was then due on it 
and that Dina Nath did not make this pay- 
ment.and that eventually the plaintiff had 
to make this payment and therefore the 
plaintiff is entitled to the damages which he 
suffered and that he should recover those 
damages from Dina Nath. Now the mort- 
gage of Dina Nath was in 1912 and tke 
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payment made by the plaintiff was on` 
August 78, 1926. The suit has been 
brought within a period of six years from ` 
that payment, namely on August 27, 1932. . 
The plaintiff, therefore, considers that con- 
tractual obligation exisie between Dina 
Nath and himself and that Dina Nath has 
broken his contract and that the plaint- 
is therefore entitled to sue for damages 
under s. 73, Contract Act. Now it is 
obvious that the plaintiff and Dina Nath 
were not thetwo parties tothe contract of 
the usufructuary mortgage of 1912. Those 
parties were Phul Singh on the one side, 
and Dina Nath on the other. Dina Nath 
undertook an obligation to Phul Singh. 
The claim for the appellant is that the: 
benefit of this contract was attached to the 
equity of redemption of Phul Singh and. 
passed to the plaintiff by his purchase of 
the equity of redemption at auction sale. 
To establish this proposition, in our 


‘view, itis necessary for the learned Counsel 


to show some section of the Transfer of Pro- 
perty Act, orsome other law providing that 
the benefit of such a contract can be attach- 
ed immovable property eand_pass in such a 
manner. As regards the sale deeds, there 
is a provision in s. 55 (2) in regard to the 
implied contract with the buyer that the 
interest which the sale deed professés to 
transfer subsists and that he has power to: 
transfer the same. Ib is stated at the end. 
of this sub-section that the benefit of that: 
contract shall be annexed to and go with 
the interest of the transferee as such, and: 
may be enforced by every. person in whom. 
that interest is for the whole or any part 
thereof from time to time vested. Similar- 
ly, in s. 65, Transfer of Property Act, it is 
provided that .certain contracts by the 
mortgager shall be implied to exist with 
the mortgagee and at the end of that sec- 
tion there is a similar provision that the 
benefit of these contracts may be enforced 
by every person in whom the interest of 
the mortgagee is from time to time vested. 
This is a provision in- favour of the mort- 
gagee. But learned Counsel is not able 
to show that there is any such provision in 
favour of a mortgagor in regard to a 
contract or undertaking made by the mort- 
gagee. The Act is silent on this point. 
Without a specific provision that such a 
benefit’ of a contract by a mortgagee shall 
pass with the interest of the mortgagor and 
be enforceable by every person in whom the 
equity of redemption from time to time. 
shall vest, we consider, that the claim can-, 
not be made on behalf of the plaintiff that 
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he is entitled to claim damages from Dina 
Nath on account of the alleged breach of 
contract by Dina Nath. It may also, be 
pointed out that the guit was not brought 
by the plaintiff as one for damages for 
breach of contract. The relief (a) by 
which the plaintiff asks us for sale of the 
property mortgaged, in case the plaintiff's 
claim was not paid to him. That is, he 
brought a suit to enforce a mortgage charge 
and not a suit for damages for breach of a 
contract. But in our view even if he had 
put his suit in the proper form, he would 
not be entitled to such damages as the 
contract is not one by which he is entitled 
40 any benefit. For these reasons we 
dismiss this second appeal with costs. 
“There js a cross-objection by the respon- 
dent in regard to the order of the lower 
Appellate Court which dismissed the suit of 
the plaintiff but directed that the parties 
should bear their own costs. We note that 
the respondent-defendant has caused loss 
to every one concerned by his failure to 
pay the small amount of Rs. 93 to Sukhdeo 
which amounted to a much larger amount 
when payment was made by the plaintiff. 
In these circumstances, we do not think 
that we should interfere with the Court 
below in regard to costs and we dismiss the 
cross-objection with costs. 

Appeal and cross- 

8. objection dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 213 of 1937 
January 25, 1938 
DaALIP Singa, J. 
Musammat PARBATI—APPELLANT 
Versus 
GOPAL DAS—Responpent 

Registration Act (XVI of 1908), s. 17—Mortgage of 
whole property—Subsequent recognition of absence 
of any interest created by original deed in particu- 
lar portion of property—Whether requires registra- 
tion—Document effecting change in rate of interest 
payable on mortgage—I} should be registered. 

The disputes as to.the amount of the mortgage 
and the interest were referred to a Pleader, for 
arbitration, The arbitrator gave his award. The 
amount fixed by the award was to be paid within 
six months; in case of default, the mortgagee was 
to realize the amount by the sale of 11-16ths of 
the mortgaged property because it was pointed out 
that mortgagor's rights in the encumbered property 
amounted only to 11-18ths as had previously been 
determined in a suit. The award was’ put into 
Court, An objection was raised that the award 
needed registration. The grounds alleged were that 
the award had limited the mortgage to 11-16ths of 


-° the property instead of the whole property original- 


ly mortgaged and that further the rate of interest 
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had been awarded not at the rate fixed in the deed 
but at annas 12 percent. per mensem, with annual 
rests and for both these reasons the award needed 
registration: 

Held, that the award only recognized the fact 
that the mortgagee never had any interest in that 
5-16ths of the property for the simple reason that 
the mortgagor had also no interest in that proper- 
ty. There was no creation or extinction or limita- 
tion of any right by the award. It was merely the 
recognition of absence of any interest created by 
the original deed in 5-l6ths of the property and 
hence the award did not require registration. 

Held, also that a document effecting a change in the 
rate of interest payableon a mortgage was not a 
change in the mortgagee’s interest in land and 
therefore did not need registration. Isar Mal v. 
Tuka (1), relied on. 

F. 0. A. from an order of the Sub-Judge, 
Firet Olass, Ludhiana. dated April 6, 1937. 

Mr. Vishnu Datt, for the Appellant. 

Mr. Indar Dev for Mr. Achhru Ram, for 


the Respondent, 


Judgment. — In this case a widow, 
Musammat Parbati, mortgaged immovable 
property without possession for Rs. 6,500 
“with the respondent; the rate of interest was 
annas 14 per cent. per mensem with sire 
monthly rests. The mortgage was dated 
February 8, 1924. On June 1, 1935, dise 
putes as to the amount of the mortgage and 
the interest were referred to Lala Brij Lal 
Sayal, Pleader, for arbitration. The arbi- 
trator gave his award on November 12, 
1935. The amount was fixed at Rs. 17,800. 
The amount was to be paid within six 
months; in case of default, the respondent 
was to realize the amount by the sale of 
11 16ths of the mortgaged property because 
it was pointed out that Musammai Parbati’s 
rights in the encumbered property amounted 
only to 11-16ths as had previously been 
determined in a suit, The award was put 
into Court. An objection was raised that 
the award needed registration. The grounds 
alleged inthe Oourt below were that the 
award had limited the mortgage to 11-16ths 
of the property instead of the whole prop- 
erty originally mortgaged and that further 
the rate of interest had been awarded not 
at the rate fixed in the deed but at annas 12 
per cent. per mansem with annual rests 
and for both these reasons the award 
needed registration, The trial Oourt held 
that the award did noteneed registration 
for these reasons. On the other issues the 
Oourt found in favour of the respondent 
and passed a decree ex parte against. 
Musammat Parbati as on the date fixed for 
evidence Musammat Parbati did not appear 
and ber Oounsel withdrew for lack of in- 
structions. Musummat Parbati has come in 
appeal and the.learned Counsel appearing - 
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for Ler has urged the same points as were 


urged, as mentioned alieady, in the Court 
below and has further pointed out thatthe 
award hypothecates the remainder of the 
property of the widow. I have no hesitation 
in -agreeing with the trial Court as regards 
the points urged before it. In Isar Mal v. 
Tuka (1), there is a ruling directly on the 
point, namely that a change in the rate 
of interest is not a change in the mort- 
gagee's interest in land and therefore does 
not need registration. 

. As regards 11-16ths of the property a 
suit had been brought by another claimant 
against Musommat Parbati and it had been 
held that he was entitled to 5 16ths of the 
Property. The award only recognizes the 
fact that the mortgagee never had any in- 
terest in that 5-16ths of the property for the 
simple reason that the mortgagor had also 
no interest in that property. There was 
no creation or extinction or limitation of 
auy right by the award. It was merely the 
recognition of absence of any interest 
created by the original deed in 5-16ths of 
the property. As regards the last point, 
however, the only reply by the learned 
Counsel for the respondent was that there 
was nothing to show that the remaining 
property amounted to Rs. 100 in value. 
Hence there was nothing to show that the 
addition of interest in land by the new 
hypothecation fell within s. 17 (1) (e), 
Registration Act. The learned Counsel for 
the appellant has not been able to show me 
any evidence that this hypothecation creates 
any interest in the immovable property of 
the value of over Rs. 100 I therefore dis- 
miss the appeal with costs. 


D. Appeal dismissed, 
(1) AIR1919 Lah. 212; 50 Ind, Oas. 647. 
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providing, if dismissed or suspended servant is rein-. 
stoted on re-consideration or appeal, revising authority 
may grant himfull pay for period of absence from 
duty-eQuestion whether particular ‘person is so 
entitled or not, whetheg can be decided by Civil 
Court. 

All service under the Crown is public servize, that 
is for public benefit. Continued employment of a 
civil servant mightin many cases be detrimental to 
the interest of the State just as much as continued 
employment of a military officer. An act of indis- 
cretion on the part of a civil servant may involve 
His Majesty in war. Ib is therefore a fundamental 
principle, based on public policy, that the Crown 
should have the unfettered discretion to remove a’ 
public servant at pleasure, and even a contract to 
engage him for a fixel term, if there be no atatute 
law authorizing it, would not be available to him, 
such a contract being void as against public policy. 
This power to dismiss at will can only be controlled 
by 8 statute, but cannot be abridged or controlled by 
rales or regulations of service even if those rules or 
regulationsare framed under powers givenby a 
statute. Such rules and regulations would beregard- 
ed as -directions given by the Crown for general 
guidance and dismissal or discharge of a servant in 
violation of them would not entitle him to an appeal 
tothe Oivil Courts but would leave him to appeal 
only tothe administrative authorities. Dunn v. 
The Queen (1), Gould v. Stuart (2), Shenton v. Smith 
(3) and Venkata Rao v. Secretary of State (4), relied 
on. [p. 920, cols. 1 & 2.] 

There is no implied power in the employer to punish 
a servant by suspension. If a servant is suspended, 
when there is no power of suspension, he can sue for 
damages for not being allowed to work, if he was 
ready to work. If, however, there is a power to 
suspend, the effect of the suspension is to suspend the 
contract of service as a whole, with the result that 
the servant cannot insist on working or claim his pay 
forthe period of euspension. Hanley v. Pease and 
Partners Ltd. (5) and Wallwork v. Fielding (8), relied 
on. [p. 921, col. 1.] 

Where a servant issuspended pending inquiry and 
is finally discharged from service by payment of a 
month's salary in lieu of notice, such payment does 
not amount toreinstatement,soas to entitle him to 
claim the full pay for the whole period of suspen- 
sion under r. 54 of Part III of the Fundamental 
Rules. 

Where a rule relating to service of a Government 
servant provides that ifa dismissed or suspended 
Government servant is reinstated on re-consideration 
or on appeal, the revising or appellate authority may 
give him full pay for the period of his absence of 
duty, the Civil Court while deciding a question as to 
whether a particular employee is entitled or not 
under the rule for the full salary during the period of 
his absence from duty cannot substitute itself in the 
place of such departmental authority or the executive. ` 
To give redress in such a case, is the responsibility, 
and the sole responsibility of the executive Govern- 
ment. |p. 922, col. 1.] 

A. from original decree of the Sub- 


Judge, First Court, Howrah, dated Feb- 
ruary 29, 1936. 
Dr S. C. Basak and Mr. Bhabes Narayan 
Bose, for the Appellant. ; 
Messrs. Gopendra Nath Das and Sambhu- ` 
nath Banerjee, for the Respondent. 
Judgment.—This appeal by the defen-. 
dant, the Secretary of State for India in 
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Council, is directed against the judgment 
and decree of the learned Subordinate 
Judge of Howrah, dated February 29, 1936. 
By that judgment and dgcree the plaintiff's 
claim was allowed in part. The plaintiff 
has also filed a memorandum of croas- 
objections. The plaintiff entered the ser- 
vice of the Bast Indian Railway Company 
in 1901 as a clerk and continued to be so 
till the end of 1924. In 1925 ths Railway 
became a State Railway, and the plaintiff's 
service was continued by the Railway 
Board acting on behalf of the Govern nent 
of India, the plaintiff entering into a con 
tract with the latter. The material terms 
of the contract which is printed at p. 4 of 
part 2 of the paper-book are: (4) the 
service was to be that of a monthly servant, 
terminable at any time on a month's notice 
on either side or by payment by Govern- 
ment of a month's salary in lieu of notice; 
(ii) he was liable to immediate dismissal or 
suspension without pay for refusal of duty, 
disobedience of orders, absence without 
leave, negligence or misconduct or neglect 
of Government rules and orders applicable 
to his service; (iii) that ke wculd be bound 
by all general rules and regulations of 
Government service with certain specific 
exception which are not material to the 
present controversy. The Fundamental 
Rules made by the Secretary of State for 
India in Council under s.96-B of the last 
Government of India Act, and supplemen- 
tary rules made by the Governcr General 
in Council under the Fundamental Rules 
were made applicable to his service, 

In 1926 and part of 1929 the plaintiff 
was the head clerk in the office of the Per- 
manent: way Inspector at Howrah, Edwards 
being the Permanent Inspector, and Pan- 
chanan Dutt, the pay clerk. The practice 
prevalent in the Permanent-way Inspec- 
tor's cffice was that thumb impressions of 
the coolies had to be obtained on their pay 
bills at the time of payment. On some of 
the pay bills appeared some thumb-impres* 
sions which were not of coolies named 
therein but of three office peons. The 
plaintiff certified that those thumb impres- 
sions were of the coolies concerned, his 
case being that he did it at the request of 
Edwards. When this was discovered later 
on, two of the said peons, the plaintiff and 
Panchanan Dutt were placed on July 3, 
1930, on trial before a Magistrate on many 
charges. The peons pleaded guilty and 
were convicted. Panchanan was acquitted 
but the plaintiff was convicted and sen- 
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tenced t> one year's rigorous imprisonment 
by the Magistrate on February 28, 1931. 
His conviction and sentence were upheld 
on appeal by the Sessions Judge but on 
revision this Court acqnitted him on Sep- 
tember 18, 1931. Atthe time of his arrest 
the plaintiff was a clerk in the office of 
the Divisional Superintendent at Howrah 
at a pay of Rs. 93. On July 4, 1930, he was 
placed_under suspension by the Divisional 
Superintendent, Howrah. The order ran 
thus : 

“You are hereby advised that you are placed 
under suspension with immediate effect (July 4, 
1930) till the alleged case against you is finally 
decided.” 


On his conviction by the Magistrate, two 
notes were recorded in his service record 
at the instance of the Divisional Superin- 
tendent. One was that he was “placed 
under suspension from July 4, 1930, to 
February 27, 1931, and that one-fourth pay 
was allowed.” The other was that he 
was “dismissed from February 28, 1931, for 
having been convicted by Court in a case 
of fraud regarding payment of wages of 
staff.’ On his acquittal the last note was 
cancelled and he was called upon to explain 
why he should not be dismissed for neglect 
of duty which had resulted in loss to the 
Railway. He submitted an explanation. 
He was not ultimately dismissed hut dis- 
charged from service on January 19, 1932, 
a month's pay being given in lieu of notice. 
He was given by the defendant one-fourth 
of his pay, his pay being taken at Rs. 33 
per month from July 4, 1930, to January 1%, 
1932, anda month's pay at Rs. 93 in lieu 
of notice. In the plaint after reciting the 
facts he averred that he was “unjustly, 
improperly and illegally dealt with.” He 
claimed, (a) Rs. 5350-0-0 as damages for 
wrongful dismissal, (b) Rs. 1,51500 as 
gratuity, (c. Rs. 548-12-0 being three-fourth 
of his pay from July 4, 1930, to February 27, 
1931, at Rs. 93, ‘a No he poing 

ce of pay including grade. incremen 
Haig aes 28, 1931, to January 18, 1932, 
at Rs. 97 a month, (e) a A paing 
e of pay on account oi g incre- 

aE A a 19 to February 18, 1932, 
(f; Rs. 600-12 0 being the allowance during 
period of leave said to be due to him for 
six months from February 19 to August 18, 
1932, (g) Rs. 907-8-0, Provident Fund bonus 
from July 4; 1930, to August 18, 1932, with 
interest thereon. There were also few 
other items which he claimed but itis not 
necessary for us to consider them. The 
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learned Subordinate. Judge held that the 
plaintiff had been discharged irregularly, 
that is, by disregarding the rules pres- 
cribed. In answer to the defendant's con- 
tention that no damages for wrongful dis- 
charge could be claimed or awarded in 
the suit, as the plaintiff, being in service 
of the Orown, held his post during His 
Majesty's pleasure, the learned Subordinate 
Judge said that the plaintiff no doubt 
held his post at the pleasure of His Majesty 
but that: 

- “His Majesty is a.constitutional Monarch and even 
his pleasure is not wanton and irresponsible but 
must be constitutional and expressed through con- 
stitutional channels. It is therefore the case that in 
every case of Crown servants, rules are prescribed for 
dismissal or discharge and even the humblest of 
His Majesty's servants ia not dismissed ordischarged 
except strictly according to these rules. The very 
fact that rules are framed shows that it is not 
to be a case of wanton pleasure but constitutional as 
expressed in these rules. Indeed the rules made are 
the formal expressions of His Majesty's pleasure. If 
therefore you do not follow the rules not only do you 
do wrong to a Orown servant but are at the same time 
guilty of not carrying out His Majesty's pleasure and 
the servant wronged would be entitled to invoke the 
sid of His Majesty's Oourt for such redress as are 
available to him in law.” | j 

' The rules referred to in this part of the 
Subordinate Judges judgment are the 


Fundamental Rules framed under s. 96-B 


of the last Government of India Act. We 
have quoted this part of the Subordinate 
Judge's judgment in extenso for the pur- 
pose of recording our unqualified dissent. 
All service under the Crown is public ser- 
vice, that is for public benefit, Continued 
employment of a civil servant might, in 
many cases, be detrimental to the interest 
of the State just as much as continued em- 
_ ployment of a military officer, An act of 
indiscretion on the part of a civil servant 
may involve : Ris Majesty in war. It is 
therefore a fundamental principle, based on 
publie policy, that the Orown should have 
the unfettered discretion to remove a public 
servant at pleasure; and even a contract to 
engage him for a fixed term, if there be no 
statute law: authorizing it, would not be 
available to him, such a contract being void 
as against public policy; Dunn v. The 
Queen (1). This power to dismiss at will 
can only be controlled by a statute Gould 
v. Stuart (2) but? cannot be abridged or 
controlled by rules or regulations of service, 
Shenton v. Smith (3) even if those rules 


or regulations are framed under powers 
(1) (1896) 1 Q B 116; 65 L J Q B 279, 
(2) Q89 AG 575; 65 LJP O83 1517 
1 


(3) (1895) A O 229; 6t L JP O 119; 11 R375; 79 L 
T 120; 43 W R 632, 
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given by astatute: Venkata Raov. Secretary 
of State (4). 
would be regarded as directions given by. 
the’ Orown for general guidance and 
dismissal or discharge of a servant in viola- 
tion of them would not entitle him to an 
appeal to the Civil Courts but would leave 
him: to appeal only to the administrative 
authorities, f 

The learned Subordinate Judge, however, 
disallowed the claim for damages for 
wrongful discharge on the ground that the 
discharge was a valid one in terma of the 
contract of service, a month’s pay being 
given to the plaintiff in lieu of notice. 
With this view we agree. The learned 
Subordinate Judge gave the plaintiff a 
decree onthe basis that the plaintiff was 
entitled to full pay at Rs. 93 a month from 
July 4, 1930 (the date of his suspension) till 
January 18, 1932, when he was discharged. 
The rest of his claim was dismissed. The 
defendant urges that the decree thus given 
cught to be discharged. The plaintiff 
presses his memorandum of cross-objections 
in respect: of what we have stated as items 
(e) and (g) of his claim and he further 
claims an additional amount falling within 
item (d) on account of grade increment. 
We can at once say that his cross-objections 
have no merits. He is not entitled to the 
sums claimed in item (g) which, according 
to him, represents the amount which his 
employer ought. to have contributed to his 
Provident Fund from July 4, 1930, to 
August 18, 1932. The claim from January 
19, 1932 to August 18, 1932, is preposterous 
for he was validly discharged from service 
on January 19, 1932. Forthe rest of the 
period, he has no claim under the Provident 
Fund Rules because for this period he did 
not contribute anything. His claim for 
increased grade pay is.algo untenable for 
promotion depended upon the discretion of 
his employer. He cannot be heard to say 
in 8 Court of law that he ought to have 
been promoted during the period of his 
suspension. If he had been reinstated 
after suspension he could have preferred 
that claim before his departmental superiors 
but certainly that is not a matter for the 
Court. We will now take up the points 
involved in the defendant's appeal. 

The plaintiff was suspended by the order 
which we have quoted above. In terms of 

(4) 641 A 55; 166 Ind. Cas 516; AI R 1937P O 31; 
IL R (1937) Mad. 532; 1937 O L R 49; 1937A L R 91; 


(1937) 0 W A 116; 9R P O 148; 3 B R 241; (1937) M W 
N 103; 18 PL T 132; 45 L W 146; (1937) ALJ 213; 


Such rules and regulations . 


410 W N 554; (1937) 1 M L J529; 39 Bom. LR G99 6. 
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that order the suspension would have lasted 
till September 18, 1931, when the case 
against him was finally disposed of by this 
Court. But in the meantime in his ser¥ice 
sheet a note was recorded that his suspen- 
sion lasted till February 27, 131. This 
note was recorded on the footing that his 
dismissal, since recalled, was from the day 
following. When the note about his dis- 
missal was cancelled, the other note was 
left as it was and the period of suspension 
was not extended. One would have ordi- 
narily attributed it to mere omission, but 
in Ex. 6 (11-29) docket frem the Agent, 
East Indian Railway—there is a note that 
the suspension was from July 4, 1930, to 
February 27, 1931. On these materials 
we hold that the suspension lasted up to 
February 27, 1931. 

: The propositions are, in our judgment, 
well establiched. The first is that there is no 
implied power inthe employer to punish a 
servant by suspension: Hanley v. Pease 
and Partners, Ltd. (5) If a servant is 
suspended, when there is no power of 
‘suspension, he can sue for damages for 
not being allowed to work, if he was ready 
to work. If, however, there is a power 
to suspend, the effect of the suspension is to 
Suspend the contraci of service as a whole, 
with the result that the servant cannot 
insist on working or claim his pay for the 
period of suspension: Wallwork v. Fielding 
(6). The question in this case, therefore, is 
whether there was power to suspend. The ex- 
press clause in the plaintiff's contract dealing 
with suspension (cl. 2) may not be helpful 
to the defendant on the ground that the 
charge of misconduct on his part was 
not finally established, he being finally 
acquitted, and he was suspended not on 
the ground of negligence. But (cl. 3) 
made hım bound by all general rules 
and regulations of Government service. 
The rules in Part III of the Fundamental 
Rules gave to his superiors, in this case 
the Divisional Superintendent, power to 
suspend pendingan inquiry into his alleged 
misconduct. Thus as a matter of law the 
plaintiff cannot get anything by way of 
salary or damages for tte period July 4, 
1930, to February 27, 1931. He has been 
paid by the defendant one-fourth of his 
salary as allowance for this period under 
the Fundamental Rules and he cannot 
claim anything more. ‘ 

(5) (1915) 1K B 698; 84 LJK B 532; 1915 WO &I 
Rep. 178; 112 L T 823; 79 J P 230. . 


(6, (1922, 2K B 66,91 L JK B 568; 127 L T 131; 
7) ae P 133; 38 TL R 441; 66 3 J 366; 20 L G, R 
+ ? . 
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For the period February -28, 1931, to’ 


September 18, 1931, there wasno order of 
suspension in force and the plaintiff 


` 


would be entitled to his salary unless: 


it is shown that by his conduct or for’ 


some other reason he was deprived of this- 


right. 
plaintiff was always ready to re-join his 
work. We have found that the effect of 
certain orders passed by the Divisional 


There can be no doubt that the 


Superintendent was to terminate the period - 


of suspension on February 27, 1931, but 
none of these orders was communicated 
to the plaintiff. ‘l'ne plaintiff did not 
join. work on February 28, 1931, because 
on that date there was an order of dis- 
missal passed against him. It is true that 
the order of dismissal was subsequently 
cancelled but it was this order and nothing 
-else that prevented tke plaintiff from joining 
work, The order cancelling his dismissal 
as from February 28, 1931, was also not 
communicated to him. The plaintiff there» 
‘fore has done nothing which would deprive 
him of the right to get his salary for 
this period waen the contract of service 
was in full force. We find, therefore, that 
he is entitled to pay at the rate of Rg. 93 
per month for the period February 28, 1931, 
to September 18, 1931. Then remains the 
period September 19, 1931, to January 18, 
1932. When the order of acquittal was 
passed by this Court on the former date, 
the plaintif at once asked for permission 
to re-join wark. This permission was refused. 
There was no order for suspension in 
existence during this pericd. The plaintiff 
having done all he could to perform hig 
part of the contract, he was certainly 
entitled to his pay for this period also at 
the rate of Rs. 93 per month. 

Mr. Das for the respondent has, how- 
ever contended before us that the plaintiff 
is entitled to get full pay for the whole 
period from July 4, 1930 to January 18, 
1932. He puts his contention 
following way: He says that the payment 
to him of a moath’s salary from January 19, 
1932, amounts to reinstatement, and under 
r. 54, Part UI cf the Fundamental Rules, 


his client is entitled to full pay for the.. 


whole pericd of suspension. We are unable 
to accept this contention for two reasons, 
Firstly the said payment was in lieu of 
notice in terms of cl. (1) of 
tract of service. It does not amount to 
reinstatement. He applied for reinstate. 


in the 


the cone. 


ment but his prayer was refused by the. 


Agent on appeal, 
provides that if a dismissed or suspended 


Secondly, the said rule: 
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Government servant is reinstated on 
re consideration or en appeal, the revising 
cr appellate autbority may give him fall 
pay for the period of his absence of duty. 
The Civil Court cannot, in our judgment, 
Substitute itself in the place of such 
depar:mental authority or tue executive. 
To give redress in such a case, to use the 
language of Lord Roche, is the respon- 
sibility, and the sole responsibility of the 
executive Government. We cannot accord- 
ingly accede to Mr. Das's contention. 

The result is that ihe cross-ubjections are 
dismissed and the appeal decreed in part. 
The claim of the plaintiff for pay at the rate 
of Rs "3 per month from February 28,1931 to 
January 18, 1932, is decreed and the rest of 
his claim dismissed The decree of the 
Subordinate Judge to be modified accord- 
ingly. As ths success is divided, we direct 
the parties to bear their respective costs 
throughout. 

D. Decree modified. 


NAGPUR HIGH COURT 
Seccnd Civil Appeal No. 540-B of 1934 
Octcher 29, 1937 
Stonz O. J.anp PORANIK, J. 
Musammat SITABAI—PLaintire— 

APPELLANT 
vervus 
HARI AND OTJERS—DEFENDANTS— 
REsPONEDNTS 

Hindu Law—Widow—Debts by, without necessity 
—Decree obtained and property attached by creditor— 
Suit by reversioner for declaration that these acts do 
not bind his interest, if maintainable — Res judicata 
—Point not raised by plaint but parties joining 
issue upon it-—Decision on it will be res judicata— 
Civil Procedure Code (Act V of 1908), s. 1l—-Cause of 
action in two suits may be different — Reversioner 
suing to set aside attachment of property made in 
pursuance of decree against widow, on groundthat 
debt in respect of which decree was passed was without 
legal necessity and secondly because the property was 
gifted to him by widow—Both issues decided against 
plaintiff—Suit dismissed and property sold—Sub- 
sequent suit by plaintiff for declaration that sale was 
not binding on hisreversionary interest, held barred by 
res judicata. . : 

A reversioner is entitled to challenge the un- 
authorized actsof the widow. To incur a debt 
without a legal necessity is an unauthorized 
actofthe widow, and if a creditor sues for such 
a debt .and obtains a decree and attaches the 
property inthe hands of the widow, a cautious 
Teversioner may sue for a declaration that these acts 
do not bind the reversionary interest.’ A reversioner 
cannot sue fora mere declaration that he isa ree 
versioner, but when a cloud is cast on his title and 
when he apprehends danger to his interest, there is no 
reason why he should not seek a declaration that a 
particular act of the widow is unauthorized so far as 
the reversionary interest is concerned. Parwati v. 
Govind Prasad (4), relied on. [p. 926, col. 2.] 


e 


Where a point isnot properly raised by the plaint | 
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but both parties have without protest chosen to join 

issue upon that point, the decision on that point 

would operate as res judicata between the parties, 
Krishna Chandra v. Challa Ramanna (5) and Midna- 

pore Zemindari Co., Ltd. y. Naresh Narayan Roy (6), 

relied on. Munni Bibi v. Tirloki Nath(7) and 

Maung Sein Done v. Ma Pan Nyun (8), distinguish- 

ed. [p. 927, ccl. 1.1 

Section 11 of the Civil Procedure Code does not 
require that the cause of action in both the suits 
should be the same for the application of the rule of 
res judicata, Thecauses of action may be different 
or the subject-matter may be different, but if the 
issue involved in both the cases is the same and if it 
was directly and substantially in issue in the former 
case between the same partiesor between parties 
underwhomthey orany of them claim, litigating 
under the same title, the decision of such an issue in 
the former case will operate a8 res judicata provided 
the other conditions laid down in s. 11 are satisfi- 
ed. [p. 927, col, 2.] 

Tf itis possible to treat the entire cause of action 
upon which the latter suit is founded as divisible, 
and if in the earlier suit one of the component parta 
of the cause of action was relied on, then the previous 
decision will stand as a barto the extent of the 
matter involved in the earlier suit. Sekendar Ali 
ET v. Sadaruddin Bhuniya (3), relied on. [p, 926, 
col. 1. : 

A Hindu widow incurred some debts without legal 
necessity. The creditor obtained a decree and 
attached the property. The reversioner instituted a 
suit for release of the property on the ground that 
the debt being without legal necessity was not bind- 
ing on his reversionary interest and because he was 
the owner of the property in pursuance of gift by the 
widow. The issue asto legal necessity was decided 
against the plaintif As regards the alleged gift, 
the Court held that the gift was made subsequent to 
the attachment and therefore the giftwas void as 
against the same, The suit, therefore, was dismissed 
andthe property was sold. The reversioner sub- 
sequently brought asuit for declaration that the sale 
was not binding on his reversionary interest as the 
debts were without legel necessity: 4 d 

Held, thatthe previcus suit was a composite suit. 
claiming release in both capacities, one as reversioner 
and the other as donee. The subsequent point there- 
fore was barred by re3 judicata. 

S. CO. A. from the appellate decree of the 
Court of the Additional District Judge, 
Bhindara, dated September 11, 1934, in 
Oivil Appeal No. 1.0 of 1933,. reversing the 
decree of the Court of the Additional Sub- 
Judge, 2nd Class, Gondia, dated September 
22, 1933, in Civil Suit No, 165 of 1932, 

Mr. R. N. Padhye, for the Appellant. 

Messrs. M. R. Bobde and V.V. Kelkar, 


for Respondents Nos. 1 to 4, 


Judgment —The malik makbuza fields 
in dispute are situate at mauza Mundepar 
and belonged to one Jangli, He died in 
1915 leaving behind him two widows 
Musammat Turja and Musammat Wadja, 
Musammat:Turja had a daughter Rama who 
was married to one Ganpat Powar. Musam- 
mat Rama, however, pre deceased Jangli. 
Plaintiff isthe daughter of Jangli from 
Wadja. MusammatTurja executed a sale- 
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deed in favour of her sonin-law Ganpat 
Powaron April 18, 1921, and plaintiff got 
it declared es not binding on her by a gec- 
ree obtained by Ler in ivil Suit No. 2:4 of 
1927. 

Musammat Turja is alleged to have in- 
curred some debt under a bend dated 
October 11, 1927 (Ex. D 2), from anther 
Ganpat. This Ganpat instituted a suit 
for recovery of the debt due and obtained 
a decree in Civil Suit No. 1738 of 1928. In 
execution cf this decree he attached the 
fields in dispute on May 18, 1929. On May 
25, 1929, Turja and Wadja executed a gift 
deed in favourof the plaintiff in respect 
of the fields attached. The plaintiff being 
armed with the gift-deed in her favour, 
instituicd Civil Suit No. 100 of 1929 claim- 
ing release of the fields gifted to her on 
the ground that she was ihe next reversioner 
to the estate of the deceased Jangli after 
his widows, but the latter relinquished the 
estate in ber favour with the result thut she 
became the owner thereof. She also stated 
that the debt incurred by Turja for which 
the creditor had cbtained a decree was not 
incurred, but if proved to be incurred, there 
was no legal necessity, and the same was 
not binding cn the estate of Jangli of 
which tle plaintiff had become the owner 
by virtue of the gift-deed executed in her 
favour by the widows of Jangli. Plaint.ff 
having raised the issue of want cf legal 
necessity forthe debt fr satisfaction of 
which the decree holder had attached the 
propeitty and wanted to sell it, the Court 
investigated it and came to the conclusion 
thatthe debt was incurred for legal neces- 
sity and was binding ontheestate of Jangli 
and the property in suit could be attached 
for satisfaction cf the same. The Oourt 
further held that the gift deed having been 
executed after the attachment was void ag 
against the same. As aresult of tLe findings 
arrived at, ihe Ocurt dismissed the plaintiff's 
Buit. 

The property was thereafter sold and pure 
chased by cne Sonu on. November 14, 1929, 

Plaintiff thereafter instituted the present 
suit fora declaration that the sale was nct 
binding cn her reversionary interest, as the 
debt in satisfaction of which the preperiy 
-was attached and sold was not incurred for 
legal necessity. The decree-holder who attach- 
ed the property and brought it to sale and 
the widow who had incurred ike debt and 
the legal representatives of the auction- 
purchaser were joined as defendants in the 

.ecase. h 
. The main defence on behalf of the con- 
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testing defandants was thatit was decided 
in Civil Suit No. 100 of 1929 that the debt 
incurred by Musammat Turja from Ganpat 
was for legal necessity and binding on the 
estate of Jangli and that in view of that 
decision plaintiff cou'd not maintain the 
present suit for the same declaration. On 
behalf of the plaintiff it was contended that 
the decision in the previous suit was not res 
judicata as the decision on the point was 
not necessary for the proper adjudication 
of tle previous suit and the! plaintiff bis 
now litigating under a different title. The 
trial Ccurt decreed the claim. The lower 
Appellate Ccurt came to the crnclusjon, 
that the decision in the previous suit operate 
ed as res judicata and the plaintiff's suit 
for a declaration that the debt was not incur- 
red for legal necessity and consequently 
the auction sale is not binding on her is not 
tenuble. Plaintiff's suit having thus been dis- 
miesed, she has preferred ihis second appeal. 

The only point urged before us is one of 
‘es judicata. 

The appellant contends that the decision 
in the former svit ought not to operate as 
res judicata for the following reasons : 

(1) Though tLe present plaintiff had 
instituted the former suit against the decree- 
holder who had attached the property and 
the widow whohad incurred the debt, and 
though the question of legal necessity was 
raised and the fact that the plaintiff was 
the next reversioner mentioned, the said 
suit was iusutuled on the basisof a gift- 
deed executed in her favour by the widows 
and wasfora declaration claiming release 
ofthe property from attachment on the 
basis of the gift deed. Infact the former 
suit was instituted by the plaintiff as owner 
and not in her capacity as reversioner, while 
the present suit is by plaintiff as a re- 
versioner for a declaration that the sale held 
for satisfacticn of the debt which was 
also challenged in ‘the former litigation, is 
not binding for want of legal necessity. 
The plaintiff in the present suit-is not thus 
litigating under the same title as in the 
former suit. 

(2, Theissue regarding legal necessity 
though raised and decided against the plaint- 
iff inthe former suit was ndt necessary te be 
decided in the former suit andthe mere fact 
tzat the Court decided it, will not make it 
operate as 7es judicata in the present case. [t 
could not be said to be directly and sube 
stantially in issue inthe former litigation. 

(3) There is do identity of causes of ac- 
tion. The cause of action in the former 
suit was quite distinct from the cause of 
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action in the present suit. There was no 
e a when the former suit was institut- 
ed. ; 
. In order to understand the contentions of 

the appellant properly, we must look to the 

pleadings in the former litigation and the 

decision therein. The decision in the former 

case is filed in this case as Ex. D-1 but the 

pleadings are -not on record. We are, 

however, informed that the record of the 

former litigation was before the lower 

Oourts and the same is also placed before 

us for perusal. The proper procedure, how- 

ever, for the parties was to place the plead- 

ings of the former litigation as exhibits in 

this case to complete the record of this case 

and to enable the Courts to appreciate the 

dispute properly but as this was not insisted 

upon in the lower Courts, we use the record 

of the previous litigation for the purpose 

of deciding the point of res judicata urged 

before us. 

: The plaint in the former Htigation is an 
important document and we think if neces-* 
sary to reproduce the material portions 
thereof for the proper decision of the con- 
tentions raised before us. 

In the Court of the Ist Sub-Judge, 2nd 
Olass at Gondia. 

Civil Suit No. 100 of 1929. 

_ 1. Musammat Sitabai, w/o Ratiram Patil, 
Powar, aged 20 years, by occupa- 
tion a Malguzar, resident of Sita- 
par, Pargana Tiroda, Tahsil Gondia, 
District Bhandara. .-. Plaintiff. 

versus 
1. Ganpat, s/o (not known), by caste a 
` Brahmin, aged 35 years, by occu» 
pation a Malguzar, resident of 
Lawesur, Pargana, Tahsil and Dis- 
trict Bhandara, 

"2. Musammat Turjabai, w/o Jangli Patil, 
Powar, aged 50 years, by occupation a culti- 
vatcř, resident of Mundipar, Pargana 
Tiroda, Tahsil, Gondia... ... Defendants. 

‘Claim for declaration, value Rs. 2,700. 
The plaintiff. begs to submit as below :— 

“1. The plaintiff and defendants reside 
within the local limits of the jurisdiction of 
this Court and the subject-matter of the 
suit is situate within the jurisdiction of 
this Court. Hence the suit is filed in this 
Oourt. 

2. Defendant No. 1 obtained a money 
decree for Rs, 437-8-0 against defendant 
No. 20n February 25, 1929, in case No. 1738 
of 1928 in the Oourt of the Judge of Small 
Oatises at Bhandare. Defendant No. 1, in 
execution of the said decree has (attached) 
the Plaintiff's father’s ancestral property 
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situate at Mauza Mundipar, Pargana 

Tiroda, Tahsil Gondia, consisting of malik 

makbuza lands mentioned herein below :— 
* xX * x 


3. The attached’ land forms part of 
the ancestral property of the plaintiff's 
father Jangli, son of Tanba Powar. Two 
widows of the plaintiff's father Jangli, viz. 
Musammat Turja and Musammat Balja are 
alive. Defendant Nc. 2 is the step-mother 
of the plaintiff. The plaintiff is the only 
issue of her father and she is the sole heir 
of her father Jangli. 

4. The plaintiff has fled a suit No. 234 
of 1927 in the Court of the lst Sub-Judge, 
second Class, at Gondia, against defendant 
No. 2 and plaintiff's real mother Musammat 
Balja, wives of Jangli Powar fer an injunc- 
tion restraining (them) from dispersing the 
ancestral property of the plaintiff's father 
Jangli. The same is pending and is fixed 
for September 25, 1929, for evidence. 

5. During the pendency of the above 
suit No. 234 of 1927, defendant No. 2 and 
plaintiff's mother Musammat Balja relin- 
quished their rights and executed a re- 
gistered gift-deed in favour of the plaintiff 
in respect of the following lands and put 
the plaintiff in immediate possession thereof. 

* 


“And a house—one kotha having a tiled 
roof together with doors, door panels, etc. 
* * * 


6. The plaintiff does not know whee 
ther defendant No. 2 borrowed the 
debt from defendant No. 1. Defend- 
ant No. 2 had no legal necessity for 
incurring the debt. At the time of his 
death, the plaintiff's father Jangli had much 
wealth with him and was not at all indebt- 
ed. Defendant No. 2 alone cannot iacur the 
debt, and even though if it is proved that 
she borrowed a debs from defendant No. 1, 
it was not incurred for the benefit of the 
esta'e and was n<t applied for that purpose. 
Ths land attached in defendant No. 1's dece 
ree is not, therefore, liable t3 attachment 
and sale. The plaintiff, therefore, sues for a 
declaration to this effect. 


7. The cause of action accrued on May 24, 
1929 ka * * 

8. The value of the claim for purposes of 
jurisdiction and court-fee is Rs. 2,700. 

9 X 


10. Prayer :— 
Plaintiff prays as follows :— __ ; 
(a) It be declared that the malik makbuza 


lands described in para. 2 above, attached 6. 


by defendant. No. 1 in execution of the dec- 


1939 


Yee in case No. 1738 of 1928 are not liable 
to attachment and sale. 3 

(b) Defendants be djrected to pay cost 

of the suit to.the plaintiff. Any other relief 
deemed proper by the Court be granted 
and a decree be passed as abore. 
| The defence in the case was that the debt 
incurred by Turja was incurred for legal 
necessity and is binding on the estate of 
Jangli. The mere fact that plaintiff has 
taken a gift deed fiom the widows does not 
relieve Jangli'’s estate from the liability to 
pay the debt incurred by the senior widow 
for legal necessity. Jangli’s estate was thus 
rightly attached and cannot be released 
on the basis of the gift-deed. It was 
further pointed out that the gift-deed was 
executed after the attachment, and in the 
alternative, it was pleaded that in any event 
even if legal necessity is not proved, the 
creditor was entitled to attach the life- 
interest of the widow in the property and 
it having been attached before the gift- 
deed, the gift is not operative against the 
attachment. 
_ It will thus be seen that the plaintiff 
in the former litigation claimed release of 
the property from attachment on two 
grounds, viz, (1) that the debt in dispute 
was not for legal necessity, and as such, 
not binding on the estate of Jangli to 
which the plaintiff was the only reversioner, 
and (2) that the plaintiff having obtained 
the property by gift was the owner there 
of. What the plaintiff sought in the 
former case was a declaration that the 
attachment of Jdngli's estate for the debt 
incurred by Musammat Turja which was 
not binding on the estate was void and the 
property was liable to be released from 
attachment. 

Exhibit D-1. the judgment in the former 
ease shows that the Court which tried the 
case decided the issue of legal necessary of 
the debt in these words: 

“It was borrowed for agricultural purposes and 
to pay off debts and to fight out litigations. She 
had an authority to borrow. There does not seem 
to be any express authority from a junior widow 
but a long course of consistent conduct and no voice 
of protest from the junior widow establishes it, 
The debts are binding upon Jangli's estate.” 

After finding that the gift-deed was duly 
executed and attested and after holding 
that it was executed after the attachment, 
the Court ends the judgment by saying : 
she (the plaintiff) must pay all true debts 
existing in the form of deeree or other- 
wise on the date of the gift:deed. Sue is 
not bound by the. debts that Turja might 
incur after the gift-deed. This debt is, 
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therefore, binding on the plaintiff if she 
takes the whole estate. . ' 
As a result of the findings arrived at, the 
plaintiff's suit was dismissed with costs. - 
The first contention urged by the appel- 
lant is ihe plaintiff in the present suit is not 
litigating under the same title under which 
she litigated the former sait. The former suit 
was filed by her as owner of tne property 
claiming a release from attachment, whilé 
the present suit is filed by her as a rever: 
sioner claiming that the alienation is not 
binding on her. We have reproduced thé 
plaint in the former case in particular 
para. 6 above to show in what capacity thé 
plaintiff was litigating the former suit. The 
Plaintiff in the former suit mentioned that 
she was the only next reversioner and 
that the debt, if proved to be incurred by 
Musammat Turja, was not binding on the 
estate of Jangli for want of legal neces- 
sity. The property of Jangli was attached 


* for satisfaction of this debt and the plain- 


tiff apprehending that her reversionary 
interest will be affected by the attachment, 
claimed release of the property on the 
ground that tbe debt is of a nature which 
is not binding on her as a reversioner. No 
doubt by the time the suit was instituted 
ske had armed herself with a gift-deed from 
the widows which will efface the widow’s life- 
interest in the property also. The plaintiff's 
claim to be the owner of the property thus 
consisted of her reversionary interest plus 
the life-estato of the widows which she 
obtained by the gift deed and it is this 
ownership on the basis of which she claimed 
the release of the property from attachment. 
Had the plaintiff laid claim only to the 
life-interest of the widows by virtue of the 
giit deed and had she intended the release 
of that interest only, it was not necessary 
for her to allege that the debt was not for 
legal necessity and binding on the estate 
of Janglito which she laid ciaim as rever- 
sioner. It is argued that the mere fact 
that a widow borrows a debt or the mere 
fact that property is attached by a creditor 
of the widow, does not give the reversioner 
a cause of action for suit and Natha v. 
Ganesha Singh (1) is releed on, In a recent 
Bombay case reporied in Dhondu Yeshwant 
v. Mishrilal Surajmal (2) which we had 
an occasion to follow in another case, 
their Lordships uf the Bombay High Court 
have clearly pointed out that an alienation 


(1) 13 L 524; 136 Ind. Oas. 265; A I R 1932 Lah, 179; 
33 P L R 46; Ind. Rul, (1932) Lah. 217 


: (2) 60 B 311; 160 Ind. Cas. 1046; AI R 1936 Bon. 


59; $8 Bom, L R 6; 8 RB 290(F B). 
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for want of legal necessity and a debt for 
want of legal necessity stand on the same 
footing. If the debt is incurred by the 
widow for legal necessity, the estate is 
bound to pay it and the reversioners cannot 
escape the liability. It is quite clear to 
us that the plaintiff in the former suit 
claimed release of tbe property and wanted 
a declaration that the estate of Jangli was 
not liable for the debt. Her claim for tbis 
declaration failed as it was found that the 
debt was for legal necessity. Her suit 
claiming the release of the life-interest of 
the widow failed as the Court came to the 
conclusion that the gift-deed was executed 
after the attachment and even if it had 
been before the attachment but after the 
incurring of the debt, she took the gift 
subject to the liability of the donor, We 
are of the opinion that it was a compcsite 
suit by the plaintiff claiming release in 
both capacities and that it failed entirely. 
It is the plaintifi in the former case who. 
began the litigation with allegations of 
want of legal necessity for the debt. An 
‘express issue was raised and the Court 
with a view to decide what relief should be 
granted to the plaintiff investigated it and 
found it against the plaintiff. Having lost 
that suit, plaintiff is agitating the same 

. question in the present litigation by putting 
on. a garb of a mere reversioner as dis- 
tinct from ownership in the former litiga- 
tion. Her reversionary character as plain- 
tiff was fully stated by the plaintiff in 
the former suit in para. 6 and itis on 
that ground that she claimed release of the 
Property of Jangli from an attachment for 
debt which was not binding on that 
estate. 

The plaintiff cannot be allowed to urge 

‘that her present suit is in a different 
capacity. The mere fact that to her capacity 
as reversioner in which she litigated in the 
former suit, she added another capacity as 
a, donee under the gift deed, so far as the 
life-estate of the widows was concerned, 
does not change the nature of the suit. Not 
only her suit as a donee failed but her 
suit claiming the release of the property 
on the ground that the debt was not bind- 
ing cn Jangli's estate also failed. In 
Sekendar Ali Mridha v. Sadaruddin 

‘Bhuniya (3) it is laid down that if it is 

possible to treat the entire cause of action 
upon which the latter suit is founded as 
divisible, and if in the earlier suit one of 
the-component parts of the cause of action 
‘ DAIR 1935 Cal, 792 at p 797; 159 Ind. Cas, 1008; 
400 W N 174; 8 RO 373. 
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was relied ‘on, then the previous decision 
will stand as a barto the extent of the 
matfer involved in the earlier suit. Apply- 
ing the principle ofthis rule to the present 
case, the rame result can be arrived at 
and the rule of res judicata applies. 


It isnext argued that a mere incurring 
of a debt by a widow or passing of a 
decree against the widow or attachraent of 
the property held by the widow represent- 
ing the estate, dces not give the rever- 
sioner a cause of action to sue for a declaras 
tion that the reversionary interest is not 
bound by any of such acts and the mere 
fact that the plaintiff in the former suit 
referred to her reversionary character or 
alleged that the debt was not for legal 
necessity did not mean thatshe was suing 
as a reversioner in the former case, and 
that the issue about legal necessity 
did not directly and substantially arose 
in the case. We have explained that the 
Plaintiff's ownership of the property as 
claimed in the former suit was a combina- 
tion of reversicnery interest plus the life» 
estate which she obtained by the gift-deed. 
The debt incurred by the widow, the decree 
obtained by the creditor against the widow 
and the subsequent attachment had cast a 
cloud on that title and plaintiff claimed a de- 
claration of rights and sought removal of the 
cloud. Mulla in his Hindu Law, 8th Edition, 

219, para. 202, states that a reversioner 
is entitled to challenge the unauthorized 
acts of the widow. To incur a debt with- 
out a legal necessity for the sameis an 
unauthorized act of the widow and if a 
creditor sues for such a debt and obtains 
a decree and attaches the property in thé 
hands of the widow, a cautious. rever- 
sioner may sue for a declaration that these 
acts do not bind the reversionary interest. 
A reversioner cannot sue for a mere de- 
claration that he is a reversioner, but when 
a cloud is cast on his title and when he 
apprehends danger to his interest, there is 
no reason why he should not seek a declara- 
tion that a particular act of the widow is 
unauthorized so far as the reversionary 


interest is concerned: Parwati v. Govind 


Prasad (4). Moreover, whether such a 
suit is tenable or not, plaintiff did sue for 
such a declaration and raised an issué 
and the Court deciding the case, did not 
think that the said issue did not arise in 
the case or that the plaintiff had no cause 
of action on that basis. In Krishna Chandra 


(4) 138 N LR 187; 42 Ind, Cas, 737; AIR 


1916 
ag. 100, : : 
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`v. Challa Ramanna (5) their Lorpships of 


the Privy Council stated that where a point 
is not properly raised by the plaint® but 
both parties have witout protest chcsen to 
join issue upon that point, the decision on 
that point would operate as res judicata 
between the parties. To the same effect 
-we find observations of their Lordships in 
Midnapore Zamindari Co., Ltd. v. Naresh 
Narayan Roy (6). Munni Bibi v. Tirloki 
Nath (7) and Maung Sein Done v. Ma Pan 
Nyun (8) relied on by the appellant have 
no bearing on the facts of the present 
case. These cases deal with the question 
of res jud.cata as between co defendants and 
the test laid down is that if there bea contest 
as between co-defendants on any point 
and if it be necessary to dec:de that point 
in order to grant the plaintiff a relief in that 
case, the matter is res judicata and not 
otherwise. ‘The majority decisicn in Moola 
v. Bithal Das (9) does not support the 
appellant. Beveral other cases were referr- 
ed toatthe Bar on both sides on the point 
“directly and substantially in issue”, but 
it appears to us that no useful purpose 
will be served by reviewing them in this 
case as each case seems to have been decid- 
ed on its own facts. We are bound by 
the view expressed by their Lordships of 
the Privy Council in Krishna Chandra v. 
Chella Ramanna (5) and Midnapore 
Zamindari Co., Ltd. v. Naresh Narayan 
Roy (6) and we are ofthe opinion that in 
view ofthe pleadings in the former case, 
the issue on the point of the binding 
nature of the debt on the ground of legal 
necessity directly and substantially arose 
in the case and was decided against the 
plaintif, the Court irying it treated it as an 
essential issue in the case and based its 
decision on it. It operates as res judicata 
in the present case. 


(5) A I R 1932 PO 50; 136 Ind, Cas, 412; 35 LW 
222;62M L J 221; 36 CW N 365; (1932) MWN 
284; 34 Bom. L R 508; Ind. Rul. (1932) P C 108; 65 O L 
J 411 (P 0). 

18) 51 O 63l at p 641; 80 Ind Cas. 827; A IR 1924 
P.O 144; S1I A 293; 26 Bom. L-R 651; 47 M L J 23; 
35M L T 169; (1924) M W N 723; 29 O W N 34; 20 L 
W 770;L. R 5 A (P O) 137; 23A L J76; 3Pat.L R 
193;6 P L T 750P 0). 

(7) 53 A 103; 132 Ind. Cas. 598; A IR 1931 PO 114; 
581A 158;:1931) A L J 453; 350 W N 661; 530 LJ 
552; 33 Bom. L K 979; Ind. Rul (1931, P O 182; (1931) 
M W N 742; 61 M LJ 196; 31 L W459(PO 

10 R 322; 137 Ind. Cas. 323; A I R 1932 PO 161; 
A 247; Ind. Rul. (1932) P G 184; 36 O W N 726; 
J 403; 34 Bom. L R 1040; 63 M L J 64;9 
647; (1932) A L J 735; 33 P L R519; 36 L W 


Luck 291; 147 Ind. Cas, 984; A I R 1934 Oudh 
10 WN 53: 6 RO 342; 18k D be, 
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The third contention of the appellant is 
that the causes of action for the two suits 
are different. When the former suit was 
instituted there was no alienaticn while 
the present suit is based on the cuse of 
action afforded by the alienation. 

Section 11 of the Oivil Procedure Code 


_ does not require that tke causes of ac'ion 


in both the suits should be the same for 
the application of the rule of rcs judicata. 
The causes of action may be different or tLe 
subject matter may be different, but if the 
issue involved in Doh the cases is the 
same and if it was directly and substan- 
tially in issue in the former case between 
the same parties or between parties under 
whom they or any of them claim, litigal- 
ing under the same title, the decision of 
such an issue in the former case will operate 
ag res judicata provided the other con- 


.ditions laid down in s. 11 are satisfied. 


This contention of the appellant fails. 
Moreover, we are not satisfied that the 
cause of action is not the same. It is 
printed out by the respondent that the sale 
took place on November 14, 1929, during 
the pendeney cf the former suit which was 
decided on February 17, 1930. The- debt 
and the decree which were challenged as 
not binding in the fcrmer suit are the 
same and even the sale of the property had 
taken place in execution of the decree, 
when it was declared that the debt wa 
such as was binding on the estate of Jangli. 
The cause of action is thus the same or at 
any rate had already accrued tothe plain- 
tiff before the decision of the forpier suit. 
Knowing that the debt for which the pro- 
perty was sold held to be binding on her, 
the plaintiff could not be allowed to in- 
stitute a fresh suit and challenge the same 
debt which is the foundation of the sale. | 

All the contentions raised by the appel- 
lant before us thus fail and the result is 
that the appeal is dismissed with costs. 

D. Appeal dismissed, — 


ALLAHABAD HIGH COURT 
Letters Patent Apped#l No. 2U of 1937 
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Tuom, O. J. AND Ganaa Nata, J. . 
LAKHMI CHAND AND otuges—J UDGMENT- 
DESTORS—APPELLANTS 


versus 
BIBI KALSUMANNISA—Dgcrge-Botpgim 
RESPONDENT 
, Limitation Act (IK of 1908), s. 15—There is no place 
in law of limitation for general principle of suspen- 
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: Sion of limitation—Act must be strictly construed— 
8.15 dééx not contemplate case of one decree being 
rendered impossible of execution by subsequent in- 
consistent decree passed in other suit— Decree held was 
time-barred—Limitation—Order rendering execution 
abortive, whether relieves decree-holder of burden 
take steps to execute decree to avoid bar of limita- 
ton., 5? 

There is no place in the law of limitation in India 
fora genoralprinciple of suspension limitation. 

. The law of limitation in India is enshrined in the 
Limitation Act. Beyond the specific and definite 
provisions of that Act, the Court is not entitled to go. 
The Limitation Act must be strictly construed. 
It is not permissible to the Courts to discover inthe 
Provisions of the Limitation Act general principles 
and to apply these principles to cases which are not 
Specifically provided for by the Act itself. Nagendra 
Nath Dey v. Suresh Chandra Dey (2), Sarat Kamini 
Dasi v. Nagendra Nath Pal (3) and Tripura Sunda- 
ramma v. Abdul Khadar.(4), relied on. Badruddin 
Khan v. K. S. Munshi Mahyar Khan (1), dissented 
from. [p. 929, col. 1.] 

Section 15, Limitation Act, does not contemplate 
the case of one decree being rendered impossible of 
execution by a subsequent decree in another suit. 
Section 15, so far as execution proceedings are 
concerned, contemplates the case only of execution 
proceedings being held up by an order of the Court°® 
or injunction, [p. 929, col. 2.) 

A decree-holder obtained a decree for possession 
ofa temple in 1926. Before he could execute his 
‘decree, & suit was instituted by the pujari of the 
temple and a decree was passed in 1928 declaring the 
pujari. to be the owner of the temple and restraining 
the decree-holder in the previous suit from taking 
possession of the temple. In 1931 this decree was 
set aside by the High Court and the decree-holder in 
the previous suit applied in 1933 for execution of his 
decree passed in 1926 : 

__ Held, that s. 15, Limitation Act did not apply, 

‘the decree of 1928 did not operate as an injunction 
or stay of execution within the meaning of s. 15, 
. Limitation Act, and therefore the decree of 1926 was 
time-barred in 1933 when the decree-holder attempted 
to put the décree into execution. Somshikharswami 
v. Shivdppa Mallappa (5) and Kirtyanand Singh v. 
Prithi Chand Lal (6), relied on. Lakshminarayana v. 
Lakshmipati (T), dissented from. 

. An order which would have the effect of render- 
ing execution proceedings abortive, doesnot relieve 
the decree-holder of the burden of taking the 
ordinary steps to execute his decree if he wished to 
save that decree from the bar of limitation. Kirtya- 
nand Singh v. Prithi Chand Lal (6), relied on. [p. 
930, col. 2.] 

L. P. A. from the decision of Niamut 
Ullah, J. in 8. A. No. 856 of 1935, dated 
January 4, 1937. : 

Mr. Nanak Chand, for the Appellants. 

Mr. Mushtaq Ahmad, for the Respondent. 

Thom, ©. J.—Qhis is a judmemt-debtors’ 
appeal from the order of a learned Single 
Judge of this Court. The decree-holder 
obtained a decree dated February 13, 
1926, in a suit against Daya Nand and 
others for possession of a house in village 
Danpur, and for a perpetual injunction res- 
training the defendants in that suit from 
installing an idol in the said house and 
from blowing ccnches and doing all such 
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acis as were calculated to occasion a breach 
of the peace in the village. On April 28, 
1933, the decree-holder made an application 
for execution. Tke judgment-debtors ob- 
jected that the application was time-berred. 
This objection was repelled by the Court of 
first instance. The order of that Court was 
upheld in appeal: by the lower Appellate 
Court. The lower Appellate Court’s order 
has been sustained by the learned Single | 
Judge before whom the matter came in 
second appeal. Prima facie the application 
for execution of the decree, dated Febru- 
ary 13, 1926, preferred on April 28, 1933, 
was barred by limitation. The decree- 
holder contended, however, that the pericd 
of limitation in respect of his decree wab 
interrupted frcm February 3, 1928, until 
May 2, 1931. 


Before the :decree-holder could execute 
his decree of Februrry 13, 1926, a suit 
was instituted in the name of an idol Sri 
Thakur Krishan Maharaj, represented by 
one Nand Ram who claimed to be the 
pujari of the temple, the allegation in the 
plaint being that the aforesaid huuse was a 
temple. The plaintiff in this suit averred, 
inter alia, that the decree of February 13; 
1926, had been obtained by collusion and 
fraud. He sought for a declaration that the 
pujari Nand Kam was in possession of thé 
temple and that the plaintiff in the earlier 
suit, namely the decree-holder, had no right 
to take possession of the temple or to inter- 
fere with the worship therein. Further, a 
perpetual injunction was claimed restrain- 
ing the defendant from interfering with thé 
use of the temple as a place of worship, 
and tLe blowing of conches, ete. This suit 
was decreed by the trial Court. The trial 
Court decree was affirmed in first appeal: 
The defendant, who is the decree-holder in 
the present proceedings, appealed to the 
High Court, which recalled the order of the 
lower Appellate Qourt and dismissed the 
suit. The order of the trial Court decreeing 
the suit was passed on February 3, 1928.. 
The order of the High Oourt dismissing thé 
suit was passed on May 2, 193%. The 
operative part of the trial Court’s order is 
as follows: | 

“Suit is decreed with full costs. It is hereby 
declared that the plaintiff is the owner in posses- 
sion of the temple and the land in suit, and ths 
defendant has no concern with it now. She is not 
entitled to eject the plaintiff. She is hereby res- 
trained from taking possession of this house and 
land and from interfering wiih the blowing of 
conches, ringing of bells and performing of arties 
and other rituals in the temple in future." f 

Now this order was in force between 


` 
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Febiuary 3, 1328, and May 2, 1931, when 
it was set aside by the High Court. In 
«these circumstances, it was contended by 

-the decree-holder that the period from 
February 3, 1928, until May 2, 1831, should 
be excluded in computing the period of 
limitation in respect of his decree of 
February 13, 1926. If during the aforemen- 
tioned period limitation be held not to 
run, then the application for the execution 
of the decree made on April 22, 1935, is 
within time. The contention thatthe period 
of limitation was interrupted as aforemen- 
tioned, and that the execution application 
of April 28, 1933, was therefore within 
time has found favour with the Court of 
first instance, the lower Appellate Court 
and with the learned Single Judge who 
disposed of the matter in second appeai. 
The view taken by the learned Judge in 
second appeal is that the decree of 
February 3, 1928, had the effect of render- 
ing impossible the execution of the decree 
in the first suit dated February 13, 1926, 
which on April 28, 1933, the decree holder 
sought to execute, and that therefore the 
decree of February 13 was stayed “by 
injunction or order” within the meaning of 
8. 15 (1), Limitation Act. Section 15 (1) is 
in the following terms : 

“In computing the period of limitation, prescribed 
for any suit or application for the execution of a 
decree, the institution or execution of which has 
been stayed by injunction or order, the time of 
the continuence of the injunction or order, the 
day on which it was issued or made and the day 
on which it was withdrawn, shall be excluded ” 

It will be observed that there is no re- 
ference in the aforementioned provisions to 
the execution of a decree being saspended 
or rendered impossible of execution as the 
result of a subsequent decree inconsistent 
with it. Nevertheless, the view taken by 
the ‘learned Single Judge and the Courts 
below is that the general principle upon 
which s. 15 is based is applicable to the 
case where a decree is rendered impossible 
of execution as the result of a subsequent 
decree inconsistent tnerewith. In other 
words, the orders of the learned Single 
Judge and of the Courts below proceed upon 
what has been referred to in a recent case 
in this Court (Exn. First Appeal No. 400 
of 1936 Badrud lin Khan v, K. S. Munshi 
Mahyar Khan (i). as the “general 
principle of suspension of limitation”. 
We are unable to agree that there 
is any place in the law of limitation 
in India for a “general principle of 

** (1) A I R 1939 All, 66; 180 Ind, Oas. 633; (1938) A L 
e J 1189; I L R (1939) Al 103; 11 R A 491, 
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limitation”. The law of limitation in India is 
enshrined in the Limitation Act. Beyond the 
specific and definite provisions of that Act 
the Court is not entitled to go. It may well 
be that the proposition that the recognition 
of a “general principle of limitation” is 
consistent with equity and, if may be, with 
common genge, but that is neither here 
ner there. The Limitation Act must be 
strictly construed, and in this connection 
we would refer to the observation in the 
opinion of the Judicial Committee of the 
Privy Council in Nagendra Nath Dey v. 
Suresh Chandra Dey (2): 


“The fixation of periods of limitation must always 
beto some extent arbitrary, and may frequently 
result in hardship. But in construing such provisions, 
equitable considerations are out of placa, and the 


strict grammatical meaning of the words is the only ' 


safe guide.” 

We would note further that the Calcutta 
High Court in Sarat Kamini Dasi v. 
Nagendra Nath Pal (8), held thit in 


appiying the principles of limitation, the’ 


Indian Courts are not permitted to travel 
beyond the provisions embodied in the 
Limitation Act, and that, apart from the 
provisions of that Act, there is no prin- 
ciple which can legitimately be invoked to 
aid or tosupplement its provisions. The 
same view was taken by the Matras High 
Court in Tripura Sundaramma v. Abdul 
Khadar (4). lo view of wha’ must be regards 
ed as settled law, that the Courts in India 


are bound by the specific provisions of the’ 


Limitation Act and are not permitted to 
move outside the ambit of these provisions, 
references to “general principles of sus- 
pension of limitation” are to be depre- 
cated. Itis not permissible to the Oourts 
to d.scover in the provisions of the 
Limitation Act generat principles and to 
apply these principles to casas which are 
not specifically provided for by the Act 
itself. Now it is abundantly clear that 
s. 15, Limitation Act, does not contem- 
plate the case of one decree baing rendered 
impossible of execution by a subsequent 
decree in another suit. Seciioa 13, so 
far as execution proczedings are concerns 
ed, contemplates the case only of execution 
proceedings being held up by an order of 
the Court or injunction. Now it cannot 


(2) A IR1932 P O 165; 137 Ind. Cas, 529, 60 O 
1; 59I A283; Ind. Rul. (1932) P O 193; 36 OWN 
£03; (1932) A L J 6438; 34 Bom. L R 1065; 550 LJ 
528; 33 P L R621: 36 L W 7; 90W N 681; (1932) 
M W N 817; 63 M L J 329 PO. 

(3) 29 O W N 973; 89 Ind. Oas. 1002; A I R 1926 
Oal. 65;43 C L J 155. 

0; 143 Ind. Oas. 1; A I R 1933 Mad. 418; 
64 M LI 


(19338) M W 


er] 
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645 Ind. Rul, (1933) Mad. 274; 37 L W 607; 
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be maintained in the present case that tle 
execution cf the decree of February 13, 
1926, was held up eitker by an injunction 
or a stay order. No attemp; was made to 
put the decree into execution. There was 
therefore no necessity for an order of stay 
of execution or of injancticn and no such 
order was passed. The learned Single 
Judge in the course of his judgment 
refers to this point ard observes: 

“It may be conceded at once that no injunction, 
temporary or otherwise, specifically staying the exe- 
cution cf the decree was obtained by the plaintiff in 


the second suit. Similarly there is no order directing 


in so many words, that the execution of the decree 


passed in the first suit be stayed pending the dis- 
posal of the second suit.” 


Now, in our judgment, there being no 
order 
“directing in so many words that the execution of 


the decree passed in the first suit be stayed pending 
the disposal of the second suit.” 


Section 15, Limitation Act, has no appli- 
cation whatever. Learned Counsel for the 
judgment-debtors, in appeal, referred to 
the case in Somshikarswami v. Shivappa 
Mal'appa (5). In that case the plaintiff 
had obtained a decree for possession on 
February 15, 1913. There was an appeal 
against the decree of the trial Court 
to the District Ccurt and then to the 
High Court, which ultimately confirmed 
the decree on December 10, 1915. The 
plaintiff fled his application for execution 
on June 28, 1920. During the interval, 
however, the defendant had filed a suit in 
1916 for a declaration that the plaintiff's 
decree had been obtained by fraud. That 
litigation lasted until July 3], 1920. The 
suit was ultimately dismissed. It wiil be 
observed that the facts of that case are 
almost cn all fours with the facts of the 
present cise. The decision of the Bombay 
High Oourt was that the plaintiff may 
have been under an honest but mistaken 
impression that during all time from 
1916—1: 20 it would have been futile for him 
to prosecute the application for executicn 
of the decree which was challenged by 
the suit of 1916, and that ina case of this 
kind though it might be desirable that the 
plaintiff ought to be in a position to deduct 
the time taken up indefending a litigation 
of such a naturé, it was impossible to bring 
the case within ithe provisions of tLe Indian 
Limitation Act and the application for exe- 
cution was accordingly barred. 


A somewhat similar point was decided 
by the Privy Council in Kirtyanand Singh 


(5) A I R 1924 Bom, 39; 76 Ind. Oas, 557; 25 Bom. L 
R 863, 


tatami OHAND v. Bisi caLetmaNnisa (ALL) 


18016 


v. Prithi Chand Lal (6). The Judicial 
Committee held in that case where, 
after the appellants had decrees in certain 
rent suits, a Rece:ver was appointed for 
some of the judgment-debtor's property 
ina suit against bim, and on the applica- 
tion of the appellants in that suit seeking 
leave to proceed against property in the 
hands cf the Receiver, the Court ordered 
that they should “wait for some time”, and 
at the time no «pplication for execution was 
pending, that the order was not in any 
sense a stay of the execution by injunction 
or order within the meaning of s. 15, 
Limitation Act. Now the refusal by the 
Court of the appellant's application to 
proceed against the property in the hands 
of the Receiver would effectually have 
prevented the appellant from executing his 
decree [If despite the order of the Court, 
he had attempted to put his decree into 
execution, the Court would immediately 
have passed an order staying the execution. 
Similarly inthe present case, it may well 
be that had the decree-holder attempted to 
put his decree of February 13, 1926, into 
execution, be would have been met with an 
applicaticn fcr stay by the judgment- 
debtors. Nevertheless, the application for 
execution would not have been futile and 
of no avail. The application for execution 
would have drawn from the Court an order; 
it may be an order staying the execution, 
but that order would have had the effect 
of interrupting the period of limitation. 

Learned Counsel for the decree-kolder 
contended that there was no justification 
for imposing upon the decree-holder the 
duty of prosecuting an application for execu- | 
tion which was bound to fail and which’ 
would be futile in the circumstances. It 
is sufficient to remark, in answer to this 
argument, that in the Privy Council deci- 
sion above referred to, the Judicial 
Committee held that an order which would 
have the effect of rendering executing pro- 
ceedings abortive did not relieve the, 
decree-holder of the burden of taking the 
ordinary steps to execute his decree if he 
wished to save that decree frum the bar of 
limitation. Furthermore, we would observe 
that to sta'e that an application for execu: 
tion uf the decree of February 13, 1926, 
would be futile is to beg tke question, 
That application would not kave been 
futile. No. doubt the executi n proceed- 

(6) (1933) A L J 359; 141 Ind. Cas. 760; AIR 1933 
PO 52; 12 Fat. 195: 601 A43. Ind. Rul 1933) PO 33; 
100 WN 926; 37 LW 335; (1933) M WN 112; 14 P Le, 
T 167; 37 O W N 548; 61 M LJ 599; 35 Bom. L R 526; , 
570 LJ 216(P C). i 
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‘ngs would have been stayed, but the 
application itself, so far from being futile, 
would have resulted in an order wich 
would have interrupted the period of limita- 
tion, and the decree would have been kept 
alive. 

Learned Counsel for the decree-holder 
relied in the course of argument upon the 
decision in Lakshminarayana v. Lakshmipati 
(7). In that cage it was held by a Bench of 
the Madras Court that in order to justify 
the application of s. 15, Limitation Act, 
the Court has to see whether the order 
or decree in a previous litigation between 
the same parties is in substance and 
not merely in form one which prevents 
a party from filing a suit or executing 
a decree; in other words, s. 15 would 
apply when the decree-holder was pre- 
vented from executing his decree even 
though no stay order had been passed or 
injunction issued. 

With respect, we are unable to agree with 
this decision, and we would observe that 
the decision was not followed by a Full 
Bench of the same High Court in a eubse- 
quent case. Tripura Sundaramma v. Abdul 
Khadar (4) a casein which the facts were 
closely similar to the facts of the present 
case. The Court there held that the provi- 
sions of the Limitation Act could not be 
extended by the Court on grounds of 
equity. The law on the point is exhaustive- 
ly discussed in the course of the judgment 
of the Court. We did noi consider it 
necessary to refer in detail to the various 
authorities referred to, We would observe, 
however, that in the course of the judgment 
of Jackson, J. who was one of the Hench, 
the argument that a litigant should not be 
forced to prosecute futile proceedings was 
considered. In an earher case in the 
Madras High Court, the proposition appears 
to have been approved that a person is not 
bound to bring an unnecessary suit or to 
make futile and unnecessary applications 
during the course of other litigations for 
the settlement of the same rights. As 
Jackson, J, observes in reference to this 
argument, it seems rather to beg the ques- 
tion, If the application was one which 
must be made in order to save the bar of 
limitation, it was neitner futile nor unneces- 
sary. The Bench approved further of the 
decision in Satyanarayana Brahman v. 


Seethayya (5). In that case it was held that 
(7) AI R 1927 Mad 997; 105 Ind Cas. 30.; 53M LJ 
520; (1927) M W N 757. 
(8) 50 M 417; 100 Ind. Cas. 776; A IR 1927 Mad. 597; 
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no equitable grounds for the suspension 
of a cause of action can be added to 
the provisions of the Limitation Act, and 
that a decree cancelling a promissory 
note as fraudulent is no stay of a suit upon 
the note. 

Learned Counsel for the decree-holder 
cited a number of cases in support of his 
contention that on the general principle of 
suspension of limitation, the decree of 
February 13, 1926, must be held to have 
been kept alive. We do not consider it 
necessary to refer to these authorities in 
detail. Suffice it to say that they do not 
justify the proposition that a general 
principle of suspension of limitation has 
any place in the law of limitation in India. 
In the cases to which Counsel has referred 
where the decrees were held to have been 
kept alive, the decisions have not been 
based upon anv general principle of 
limitation. The decision in each case 
rested on a finding as tothe date upon which 
the cause of action had arisen. On the 
whole matter we are satisfied, after a full 
consideration of the authorities, that the 
decree of February 3, 1928, did not operate 
as aninjunction or stay of execution within 
the meaning of 8.15, Limitation Act, and 
that, therefore, the decres of February 13, 
1926, was time-barred on April 23, 1933, 
when ths decree-holder respondent attempt- 
ed to put the decree into execution. We 
accordingly allow the appeal, set aside the 
order of the learned Single Judge, sustain 
the objection of the judgment-debtors and 
dismiss the application for execution, The 
judgment-debtors are entitled totheir costs 
throughout. 


8. Appeal allowed. 


RANGOON HIGH COURT 
Civil Revision No. 204 of 1938 
November 24, 1938 
Reperts, O. J. AND Mosgty, J. 
HABIB SAHIB — APPELLANT 
Versus 
Sheikh BUDHOO—RespP INDENT 
Civil Procedure Code (Act W of 1908), s. 115~ 
Petition to District Judge as persona designata 
under r,62 (1), of Burma Municipal Rules by un- 
successful candidate in Municipal elzction—Case 
transferred to Additional District Judge, in contra- 
vention of r. 62 (1) (a)--High Court, if can inter- 


ere, 
Whatever the District Judge does within the 
exercise of his powers as a persona designata can- 
not be questioned, but he must not go beyond the 
limits of those powers as laid down. 
There was & petition to the District Judge filed 
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under r. 62 (1, of the Burma Municipal Rules by 
the unsuccessful candidate at an election in the 
Municipality andthe petition was one made to a 
persona designata. In contravention of r. 62 (1) (a), 
he transferred the case to the Additional District 
Jndge, who was not subordinate to him but was coe 
ordinate with him, for being heard and dispoged 


or; 

: Held, that what the Additional District Judge did 
in that behalf, if it were a ministerial action, could 
only be regarded asa nullity. The High Court had 
what purported to be an order of a Oourt subordi- 
nate to the High Court ina case, within the mean- 
ing of s. 115, Civil Procedure Code, thus justifying 
its interference if that Court made an order which 
it had no jurisdiction to make as such. The ab- 
sence of jurisdiction would be the want of power to 
transfer the case tothe Additional District Judge. 
U Ba Thwin v. Maung Ba Shein (1) and Maung Phye 
v. Yeo Win Su (2), relied on. 


O. R. against order of the District Court, 
Yamethin, dated May 7, 1938. 

Messis. Hay and P. K. Basu, for the Ap- 
pellant. 

Mr. K.C. Sanyal, for the Respondent. 

Roberts, C. J.—We have come to the 
conclusion after some hesitation that this 
is a casein which we ought to interfere in 
revision. There was a petition filed under 
r. 62 (1) of the Burma Municipal Rules by 
the unsuccessful candidate at an election in 
the Municipality of Yamethin, and we are 
agreed that the petition made by him to 
the District Judge was one made to what the 
law terms a persona designata; that is 
to say it was a petition made to the District 
Judge to be heard by him in the exercise 
of his unfettered discretion but within 
the limits laid down by the rules and one 
with which his Court bad no concern and 
over which the High Court had not any 
superintendence. The District Judge was 
bound by r. t2 (1) (a) which lays down 
that when the petition is presented to him, 
if he admitsit, he shall consider it himself 
or transfer it for consideration to any officer 
exercising civil jurisdiction subordinate to 
himself; and it appears, and is agreed, that 
the learned District Judge transgressed this 
tule and handed this case to the Additional 
District Judge to hear and consider. 

Now, the Additional District Judge is not 
like an Assistant District Judge ; he holds 
an office and performs furctions in no way 
subordinate to the District Judge but co- 
ordinate with him; and consequently in 
transferring ihe consideration of the petition 
to the Additicnal District Judge the 
learned District Judge was not transferring 
it to an officer exercising civil jurisdiction 
subordinate to himself. We therefore 
reached the opinion quite early in this case 
that what the Additicnal District Judge 
did in that behalf, if it were a ministerial 


HABIB santa v.ctpnoo (RANG) 


1010 


action, could only Le regarded as a nullity. 
What he purported to do was to sit in the 
District Court ef Yamethin and to sign a 
judgment purporting to be a judgment of 
the Court and stamp it with the Court 
stamp, and that was clearly outside his 
jurisdiction, In the form therefore in which 
this matter comes before us, we have come 
to tbe conclusion on the whole that we 
have got what purports to be an order of a 
Court subordinate to the High Court ina 
case, within the meaning of s.115, Civil 
Procedure Code, thus justifying our inter 
ference if that Court made an order which 
it had no jurisdiction to make as such. 

In deciding the matter in this way we 
have paid respectful attention to the ruling 
in U Ba Thwin v. Maung Ba Shein (1). It 
was there said that the District Judge 
considering election petitions was acting 
as a Court subordinate to the High Court 
within s. 115, and the orders passed, though 
not subject to appeal were cpen to revision 
if the District Judge in passing them was 
acting without jurisdiction. In the present 
case the absence of jurisdiction would be 
the want of power to transfer the case 
to the Additional District Judge. Speaking 
for myself, 1 am disposed to think that 
whatever the District Judge did within the 
exercise of his powers as a persona 
designata could not be questioned, but he 
must not go beyond the limits of those 
powers laid down. We have also considered 
the decision in Maung Phye v. Yeo Win Su 
(2), and without dealing with the matter 
in detail we think that on the authority of 
these two cases this is a matter in which 
we ought properly to interfere by way of 
revision and to say that tLe purported 
order of the Additional District Judge sit- 
ting in the District Court of Yamethin 
should, in the circumstances, be set aside. 
The applicant must have his costs, Advo- 
cate’s fee in this Court seven gold mohurs. 

Mosely, J.—I agree. 

D. Revision allowed. 


(1) 10 R 517; 140 Ind. Cas, 782; A I R 1933 Rang 
2; Ind Rul. (1933) Rang, 1 (5 B). 

(2) 11 R 337; 144 Ind, Cas, 849; A I R 1933 Rang. 
185; 6 R Rang. 14 (F B). i 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 50 of 1935 « 
July 29, 1938 
Davis, J. O. AND WESTON, J. 
LEKHRAJ SIRUMAL AND OTHERS— 
APPELLANTS 

; versus 
KHUBCHAND AND ANoTagR—RgSPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 182 (7) 
~-Instalment decree containing default clause that 
upon failure of payment of instalments on due date, 
whole balance would be payable—Failure to enforce 
default clause~Whether should prove condonation 
of default clause—His right to instalments due to 
him within three years of application for execution, 
ia not barred. 

Where an instalment decree contains a default 
clause that on failure of any instalment on due 
date, the whole ofthe remaining amount would be 
payable at once, the default clause is not for the 
advantage of the judgment-debtor but for the ad- 
vantage of the judgment-creditor. He cannot be 
compelled to take advantage of thisclause which is 
in his favour on pain of losing further instalments 
due to him, this payment of instalments being not 
for his benefit at all but for the benefit of the judg- 
ment-debtor. There is no reason why the judgment- 
debtor seeking to take advantage of his own de- 
fault should he allowed to require a decree-holder 
to prove condonation of the default. If the decree- 
holder says that he did condone the default, then 
in the absence of any evidence or conduct by the 
decree-holder proving the contrary, his statement 
should be accepted. Consequently where the decree- 
holder has failed to take advantage of the default 
clause, his right to recover instalments due to him 
within three years of the application for execution 
is not barred. Lasa Din v. Gulab Kunwar (7), 
applied, Veherbhai Vallabhai v. Javer Soma (9) and 
ie aaa v. Sri Chand (10), relied on. [p. 935, 
col. 1, 

[Case-law referred to] 

. 0. A. against the judgment of the 
Assistant Judge, Nawabshah, dated Septem- 
ber 28, 1935. 

Mr. Manghanmal Bhojraj, for the Appel- 
lants. 4 

Mr. Pahlajsingh B. Advani, 
Responden!s. 


for the 


Davis, J.C.—This is an appeal 1g iinst 
the judgment of the Assistant Judge, 
Nawabshah, who se: aside an order of 
the Subordinate Judge of Naushahro 
Feroze, in which he ordered execution to 
proceed upon a decree wherein it was 
provided that Rs. 600 should be payable 
in iostalments of Rs. 75 on July L 
and January 1 of each year, aad the 
decres contained a default clause, the 
Proper. interpretation of which bas been 
the subject of argument inthis appeal. It 
was provided in the decree that if any 
two instalments were not paid on the due 
date, the defendants were to pay the 


* “remaining amount‘unpaid at once, 
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Now, both the lower Courts dealt with 
this case from the print of view whether 
there was waiver or not, it being the 
view of the Courts that if upon the facts 
the judgment creditor had waived his right 
to enforce payment of the balance due 
on default of the payment of the two 
instalments, then the execution application 
was in time, because time ran than not from 
the date of the last default which made the 
decree enforceable at ones, but from the 
date of payment of the last instalment due, 
and if that was su, the execution application 
would be intime. The Subordinate Judge 
was of the opinion that as the decree-holder 
bad accepted overdue instalments, he had 
waived his right to enforce payment of the 
lump sum He had held his hand and not 
sought execution to obtain payment of 
the balance, and therefore impliedly he 
had waived his right to doso, and the Judge 
relied upon the case cited in Bahadur 
Dino v. Galomal (1). But the Judge in the 
lower Appellate Court took a different view 
he came to the conclusion that the case in 
Bahadur Dino v. Gulomal (1), did not 
apply, and the case in Bhawandas Feroomal 
v. Menghraj Tharumal :2),did. He was of 
the opinion that before a decree holder could 
claim that he had waived his right to enforce 
the payment of the sum due under the 
decree in default of payment of instalments, 
he must prove it clearly, for, it was to 
be a ground for reviving limitation. the 
burden of procf therefore lay upon him who 
so alleged. He must, in his application, 
specify how time is extended and prove 
it. Mere acceptance of overdue instal- 
ments is not in itself proof of waiver, 
and the learned Judge referred to two 
cases of this Court, Bhawandas Feroomal 
v. Menghraj Tharumal (2) and halliandas 
Balchand v. Mahomedkhan (3), and a 
Bombay case, Kashiram v. Pandu (4), He 
distinguished the case in Bahadur Dino 
v. Galomal (1), and was of the opinion 
tuat the case in Bhawandas Feroomal v. 
Menghraj Tharumal (2;, was the case in 
point. 

Speaking for myself, apart from the autho- 
rity, I should find it difficult to see how the 
right of a judgment-credifor to obtain pay- 
ments of instalments of the debt due to him 
within three years of the date of his appli- 

(1) 14 SL R 128; 89 Ind Oas. 607; AIR 1920 


Sind 25. 
(2) 11S LR 120; 45 Ind. Cas 324; A IR 1918 
Si 


ind 68. 
(3) A I R1933 Sind 365; 147 Ind. Cas, 30,6 R 5 
133. 

(4) 27 B 1; 4 Bom, LR 688. 
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cation in execution is dependent upon his 
proving that he has waived the right to 
enforce a condition in the decree wh ch 
was in his favour, and that if he did not 
prove, by evidence other than the acceptance 
of overdue instalments or his failure to 
enforce the conditicn in his favour, bis 
intention to waive his right to recover 
the balance due, ke would lose, as a result of 
his forbearance, money dut to him under 
the decree and not otherwise barred by 
limitation. But undoubtedly, there is 
authority. both of this Court and in the 
Bombay High Court, to this effect. Refer- 
ence may be made to the cases, Kimatrai v. 
Wadero Sher Mahomed (5), Bahadur Dino 
v: Galomal !1) and Kalliandas Balchand 
v. Mahomedkhan (3), while the Bombay 
cases on the point are referred to in the 
judgment of Proomfield, J. in Boma'u Bhadu 
v. Go-ardhandas Nanabhai (6), These judg- 
ments appear to be based upon the argument 
that when under an instalment decree with 
a default clause instalments have not been 
paid and the default clause can be brought 
into operation, the decree ceases to be an 
instalment decree; it becomes a decree 
from the date of default for the payment 
of a lump sum and time runs from that 
default and in order that the decree may 
retain for the benefit of the decree holder 
the nature of an instalment decree, the 
decree-holder must show unequivocally that 
he sointended, in other words that he had 
waived his right to enforce payment of 
of the balance due under the decree on 
default. But as a result of the judgment 
of the Privy Councilin Lasa Din v. Gulab 
Kunwar (7), discussed in Nenumal 
Jiamal v. Chandumal Assanmal (8), these 
instalment decrees are now regarded in 
another light, for as in Lasa Din v. 
Gulab Kunwar (7', their Lordships of the 
Privy Ccuncil held that as the default 
clause in the mortgage-deed was a clause 
in favour of the mortgagee which he 
might or migLt not enforce, so he was 
not bound to enforce it;and time ran not from 
the date the default clause might have been 
brought into operation, but from the date 
when ihe mortgage expired and the 
Ae 88 L R63; %5 Ind. Oas. 938; AIR1914 Sind 


(6) 38 Bom. L R 492; 163 Ind. Cas. 9387; AI R 
1936 Bom. 268. 9 R B 51. 

(7) 591A 376; 138 Ind. Oas. 779; A IR 1932 
P O 207; 7 Luck. 442; 34 Bom, L R1600;9 O WN 
638: Ind Rul. (1932) P O 251; 63M L J 187: (1932) 
M W N 912; 36 OW N 1017; 36 LW 2486; 56O LJ 
237; (1932) A L J 913 (P 0). 

(8) £9 SL R 361; 161 Ind. Cas. 518; AT R 1936 
Sind 14; 8 R § 141, 
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principal sum became due; and this principle 
was applied by the Bombay High Court in 
the case to which I have above referred, 
and in Veherbhai Wallabhai v. Javer Soma 
(9:, to default clauses in decrees where 
the decretal sum is payable in instalments. 
Beanmont, © J. said (p 66*): 

“The question as to the effect ofa default clause 
has recently been discussed at length by their 
Lordships of the Privy Council in Lasa Din v. 
Gulab Kunwar (7). That was a case of moneys 
payable by instalments under a mortgage bond 
containing a default clause and it was held that 
the mortgage bond did not ‘become due’ within 
the meaning of Art. 132, Limitation’ Act, until both 
the mortgagor's right to redeem and the mortgagee's 
right to enforce his security had acerued. Their Lord- 
ships pointed out tbat the default clause was inserted 
for the benefit of the mortgagee, that he might or 
might not take advantage of it, and that it did 
not lie in the mouth or the mortgagor to insist 
that the mortgagee must take advantage of the 
mortgagor's default. The Privy Council overruled 
varicus cases in which a contrary view had prevailed, 

“In the presentcase, I think the Article of the 
Limitation Act applicable to the case is Art. 182 
(7) which provides that time runs for the execution 
of a decree or order of any Civil Court ‘where the 
application is to enforce any payment which the 
decree or order directs to be made at a certain date,’ 
from such date. In the present case, the decrea 
makes the money payable on the three dates specified 
for payment of the instalments, and those dates are 
certain. But, as pointed out in Jott Prasad v. Sri 
Chand (10), it cannot be said that in a decree of this 
sort, there is any certain date for payment of the 
whole amount in default of payment of any instal- 
ment. There isno certainty that there willbe de- 
fault. Interms, therefore, the relevant Article of the 
Limitation Act is not abar to the last two instal- 
ments, and moreover, I think the reasoning of the 
Privy Oouncil, in the case to which I have just re- 
ferred, applies with equalforce toa default clauge 
in a money decree, such clause being inserted for 
the benefit of the creditor, and the creditor being 
free to take advantage of the privilege or not as he 
thinks best.” 

In the case now before us, the deeree- 
holder gave up all those instalments 
which had not been paid and which were 
due more than three years prior to the 
date of his execution application. Heclaim- 
ed the amount of four insta!ments from July 
1, 1930 to January 1, 1932. To this it was 
contended that admittedly the default 
clause came into operation before the first 
of these dates and more than three years 
before the date of the execution application 
and as the judgment creditor had not 
proved that he had waived his right to 
enforce the balance due, his right to enforce 
payment by instalments had gone, as had 
tis right to enfurce payment for the balance 


(9) 60 B 62; 160 Ind. Cas 527; A I R 1936 Bom: 
17; 37 Bom L R 942; 8 R B 265. 


(10) 51 A 237; 112 Ind. Oas. 73; A I R1928 Alb, 


629; 26 A L J 966 (E B). 
“Page of 60 B—| Ed] ee wa 
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ædue in a lump sum. Bat, speaking for my- 
mgelf, I thiag it claar that the reasoning of 
the Privy Councilin the case of a default 
clause in the mortgage deed applies wé#th 
equal force to the cage of the default 
clause in an instalment decree. The default 
Clause was introduced into the decree not 
for the advantage of the judgment-debtor 
but for the advantage of the judgment- 
creditor. I do not see how he can be 
compelled to take advantage of this 
elause which is in his favour on pain of 
losing further instalments due to him, 
this payment of instalments being not 
for his benefit at all but for the benefit 
of the judgment-debtor. It does not lie 
in the mouth of the judgment-debtor to 
complain if his creditor is not harsh It 
might be said that the view I take is in 
conflict with the view taken by this Court 
in previous cases, But the Courtin these 
eases had nət before it the decision of 
the Privy Council in Lasa Din v. Gulab 
Kunwar (7) to which I have referred; this 
aspect of the matter was not considered. 
There is, of course, this difference in the 
two cises, that the default clauze in the 
mortgage decree became enforceable on 
failure to pay interest and the default 
clausa in the instalment decree becomes 
payable on failure to pay instalments as 
agreed, but the same reasoning appears 
to me applies equally to a default clause 
of this kind in an instalment decree as 
to a default clause in a morigage decree. 
It may be, as Broomfield, J., points out, 
that the terms of the decree itself may 
make it clear that the decree-holder must 
enforce the default clause as sod1 as 
default occurs when time may run against 
him from that date, but that was not 
the form of the decrees in the cases 
"before hin; it is not the form of the 
decree in this case, and itis not the usual 
form. 

I think, therefore, ths learned Appailate 
Judge was wrong, that thy appeal sould 
bə allowed and the order of the Suvordi- 
nate Judge, though for different reasois, 
ba restored with costs throughout. Order 
accordingly. 

Weston, J —I concur. Tne cases such 
as Bhawandas Feroomal v. Menghraj 
Tharumal (2),ia which it appears to have 
been held taat the decree-holder of a 
money instalment decree with a. default 
clause who wishes to recover instalmeats 
dus under the d2cree m:re than three years 
„e (or six years in the case cf a registered 


. decree) after a default must prove affir- 
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matively that he waived his option to 
recover the full amount of the decree upr ' 
default, are clearly based upon Art. 75, 
Limitation Act. This Article refers only to 
instalment promissory notes or bonds with 
default clanses. but its language seems to 
have been taken as being of universal’ 
application. Suits on mortgagas, where 
the principil is payable by instalments 
with a default clause or where there is a 
default clause operating on failure to pay 
interest. are governed by Art. 132, Limi- 
tation Act, but it was similarly ‘held by 
the Allahabad Hig Court in Gaya Din ve 
Jhuman Lal 11) and Shib Dayal v. 
Meharban (12, and als> by certain other 
High Courts that on default, the principal 
became due and limitation therefore ran’ 
against ths mortgagee from the date of 
default by the mortgagor. This view has 
been negatived by the Privy Oouncil in’ 
Lasa Dinv. Gulab Kunwur (7) in which’ 
it was held that the provision as to 
default being exclusively for the benefit 
of the mortgages, the mortgage money 
does not“become due” within the meaning 
of Art. 132 until both the mortgagor's 
right to redeem and the mortgagee’s 
right to enforee the sesurity have accrued. 

Possibly, some prints of distinctioa may 
exist between a snit on an instalment 
mortgage bond and execution of the ordi- 
nary instalment money decree with a 
default clause. Bit the Privy Council 
rulingin Lasa Dinv. Gulab Kunwar (7), 
at least must be taken to hive overruled 
the view that the language of Art. 75 is 
to be read into other Articles of the 
Limitation Act governing cases in which 
there are instalments and default clauses. 
In instalment mony decrees, such as the 
present, limitation is governed by Art. 182 
(7) which lays down that for execution of 
a decree, the period of limitation is t> be 
computed, when the application is to en- 
force any payment which the decree 
directas to be made at a certain date, from 
such date. As pointed outin Joti Prasad 
v. Sri Chand (16), at p 252* in an instal- 
ment decree with the ordinary default 
clause, such a decrea cannot ba said to 
fix any ‘certain dates’ otker than those of 
tue instalments, for defanlt may or may 
not be made. I would add toat if, asin 
the present case, the default clause merely 


(11) 27 A 400; 28 Ind. Oas. 910; A I R 1915 All. 189 
13 A LJ 510(F B). 

(12) 45 A 27:69 Ind. Cas 981; AI R1923 All 1; 
20 A L J 819 (FB). 
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provides that the whole amount of the 
decree is “payable” on default then an 
option exists to tke decree-holder in 
respect of the penalty on defanlt. He 
may enforce it or he may not and the 
“certain date” becomes still more unter- 
tain. Once the construction of- Art. 75 is 
not taken as controlling Art. 182 (7), there 
remains in my opinion no reason why the 
judgment-debtor seeking to take advant- 
age of his own default should be allowed 
to require a  decree-holder to prove 
condonation of the default. If the decree- 
holder says that he did condone the 
default then in the absence of any 
evidence or conduct by the decres-holder 
proving the contrary, his statement should 
be accepted. In other words, it shonld 
‘be for the judgment-debtor to establish 
that by reason of his default limitation 
has begun to run in his favour. In the 
present case thera is no such evidence or 
conduct and I would’ hold that the 
“certain dates” are the dates when the 
instalments claimed in the present execu- 
tion application were due under the terms 
of the decree and that therefore the 
execution application is not barred under 
Art. 182 (7'. For these reasons, I concur 
in the order passed by the learned Judi- 
cial Commissioner. 

D i Appeal allowed. 
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RANGOON HIGH COURT 
Criminal Revision No. 538-B of 1938 
December 1, 1938 

, SHARPR, J. 
U TOE SEIN (a) U BA SEIN AND orazrs— 
: AÅPPLIOANTS 
TET8US 


5 THE KING—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 376~Uncorro- 
borated evidence of girl, acceptance of—Nature of 
corroboralive evidence—What girl said after rape 
whether corroborative evidence, ‘ 

Qorroboration is not essential even in a case of 
an offence of rape. The Court is entitled to accept 
the uncorroborated evidence of a girl but it should 
be slow in its acceptance cf it. It must scrutinize 
her evidence very carefully and unless her story 
convinces the Oourt so much that it does not possib- 
ly stand in the neede of any corroborative evidence 
it should not accept her uncorroborated evidence, 
Evidence in corroboration must be independent testi- 
mony which affects the accused by connecting or 
tending to connect him with the crime. In other 
words it must be evidence which implicates him 
that is which confirms in some material particular 
not only the evidence that the crime hag been com- 
mitted, but also that the prisoner committed it 
What the girl said after the occurrence ig really no 
eorrcboration at all. Noor Ahmed v. Emperor (2) 
and Rex v, Baskerville (3), relied on. [p. $38, col, 1.] 
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Or. R. from the review of the order of the 
First Additional Special Power Magistrate, 
PaRokku, dated August 22, 1938. 


Mr. Rafi, for the Applicants. 


Order.—Applicant No. 1 bas been con- 
victed of rape and applicants Nos. 2 and 3 
have been convicted of abétting the com- 
mission of that offence by applicant No. 1. 
The history of the matter stands in this 
The offence is alleged to have been 


way: 
committed on June 22 last. The applicants 
were tried by the First Additional 


(Special Power) Magistrate of Pakokku and 
they were all convicted. Applicant No. 1 
was sentenced to three years’ rigorous 
imprisonment, applicant No. 2 to two years’ 
rigorous imprisonment and applicant No. 3 
to one year's rigorous imprisonment. From 
those covictions all three applicants appeal- 
ed to the Sessions Judge, Pakokku. The 
memorandum of appeal to that Court is 
undated. There are only two grounds to 
which I desire to refer from amongst those 
mentioned in that memorandum of appeal: 

“Ground No. 3: For that the learned Magistrate 
should have held that Maung Mu (P. W. No. 2) 
and Ma Sein Tin (P. W.No. 3) did not support the 


complainant. 
Ground No. 9: For that even if there had been 
sexual intimacy between the complainant and 


appellant No, 1, the learned Magistrate should have 
held that the complainant had consented to the 
sexual relation.” A 

The matter came before the learned 
Additional Sessions Judge, Pakokku, who 
dismissed all three appeals. The present 
applicants then filed an application for 
revision in this Court and the matter came 
before me. Inthe application for revision 
to this Court, eight grounds were set forth. 
The seventh ground was : 

“That assuming that petitioner No. 1 did have 
sexual intercourse with the complainant, the Appel- 
late Court, it is submitted, was bound to consider 
whether such intercourse was with the compleinant’s 
consent, and erred in not doing so ;" 
the eighth ground was: “That the Appellate 
Court did not at al! consider the evidence 
adduced by petitioners.” The remaining 
grounds in the present application, namely 
grounds Nos. 1 to 6, are all matters which 
may be described, I think, compendiously 
as complaints that the lower Court prefer- 
red the evidence for the prosecution to the 
evidence fcr the defence and that they 
ought to-have prefered the latter to the 
former. The matter, as I say: came before 
me. Section 440, Criminal Procedure Code, 
provides that: 

“No party has any right to be heard either per- 
sonally or by Pleader before, any Court when exer- 
cising its powers of revision.” 
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Tread the judgments in both the lower 
Courts which had been filed along with the 
application for revision and I consicered 
the grounds of the application The first 
six grounds did not seem to me to be any 
ground whatever for interfering in revision. 
Whether or not I might have come to a 
different conclusion upon the evidence if I 
had had the opportunity, as one.of the 
lower Courts did, of seeing the witnesses, 
it seemed to me that it was not p-ssible to 
say that the conclusions reached in the 
lower Courts were necessarily wrong and 
ought to be the subject of revision. I then 
considered ground No. 7 which as I have 
just indicated, alleged that the Appellate 
Court erred in not considering whether the 
intercourse, if there was intercourse, be- 
tween the complainant and applicant No. 1 
was with the complainant’s consent The 
lower Appellate Court admittedly did not 
consider whether it was with the consent of 


the complainant, although, as I have already . 


pointed out, ground No. 9in the memorans 
dum of appeal to the lower Appellate Court 
had raised that matter of complaint. My 
view of the matier was that, having regard 
tothe attitude taken up by applicant No. 1 
in his examination, that tLere was no ques- 
tion of his having had sexual intercourse 
with the complainant (there was a flat denial 
of any such thing) in those circumstances it 
seemed to me that it was quite unnecessary 
for the Appellate Court to consider whether 
the act was done with the complainant's 
consent. Then came ground No. 8 in the 
precent application, that the Appellate 
Oourt did not consider the evidence adduced 
by the applicants. It is true that the learned 


Addition al Sessions Judge did not deal fully . 


with the evidence of the defence wiinesscs, 
but it is, I think, clear that te did consider 
it and come to the conclusion that the wit- 
nesess for the prosecution were to be pre- 
ferred to those for the defence. Mr. Rafi 
this morning has, at any rate as regards 
the first part of the Appellate Court's judg- 
ment, said that it is in very fair terms and 
it seemed to me when I was considering 
this application for revision that there was 
no grcund for saying that the Appellate 
Court did not at all consider tke defence 
‘evidence. That disposed, as I thought, of 
the whole of the application and I did not 
~and indeed, as I have already. pointed 
out, it was nos incumbent npon me to do 
‘s0——require to hear the applicants or their 
„e Advocate, but it did seem to me that there 
being no reison for disturbing the convic» 
tion the sentences were on the light side. 
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So I made this order : 

“This is not a Court of second appeal and I see 
no reason for supposing that the decision in this 
case requires revision, except as regards the ques- 
tion of sentence, All the sentences would at first 
sight appear to err on the side of too much 
leniency.” 

I taen directed notices to issue to all 
three applicants toshow cause why their 
sentences should not be enhanced. And 
here we are to-day parsuint to that notice ; 
and Mr. Rati appears on behalf of all three 
applicants. Applicant No. 1 intimated his 
desire to be present to day but the informa- 
tion received from tbe jailis to the effect 
that he is not well enough to be here. Mr. 
Rai has told me that applicant No. 1 does 
not wish for any adjournment—he is quite 
content—and, I think, very wisely content 
being represented as heis by Mr. Rafi—that 
his presence here would not carry the 
matter any further. Mr. Rafi has said 
that despite my previous crder, the matter 
is, so to speak, now at large before me 
having regard to the terms of sub-s. (6) 
of s. 439. I have felt a little doubt about 
that owing to the decision in Emperor v. 
Dhanna Lal (1). Mr, Rafi has urged before 
me, and it is really his main point, that 
here there was no corroboration of the 
complainant's story and that although 
corroboration is not essential, yet one must 
be very satisfied before accepting the un- 
ecrreborated evidence of the complainant in 
a case such as this that she can be believed, 
“And”, said Mr. Rafi, 

“in the circumstances of this case, if Ioan get rid 
of what is called the corroborated evidence, the 
complaint’s evidence ought not to satisfy any one 
of the applicants’ guilt.” 

Now, that is a point wbich was not men- 
tioned as a ground in the application for 
revision in this Court. The question of 
these two witnesses, for it is the evidence 
cf Maung Mu and Ma.Sein Tin which ig 
said to be the corroboration in this case, 
was mentioned in the memorandum of 
appeal to the Sessions Court, as I have 
just said, for it was urged as ground 
there—ground No. 3—that the learned 
Magistrate should have held that the evi- 
dence of those two witnesses did not sup: 
port the ccmplainant. lam not quite gure 
what was meant by “did not support the 
complain:nt," but some point obviously 
was intended to be taken about the eyi- 
dence of those two witnesses. It is unfortu- 
nate that this point was not raised in the 
application for revision iu this Oourt. For 

(1) 10 L 241; 117 Ind. Cas. 669; A IR 1929 ‘Lah. 


797; (1929) Or. Cas, 429; 30 Or. L J 815; 30 PL R 
409; Ind. Rul. (1929) Lah. 685, 
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if it had heen, I think that I should, bsfore 
I issued notice to the applicants as to the 
pessibility of their sentences being en- 
hanced, have desired to hear Mr. Rafi upon 
that particular point. Mr. Rafi urges me 
not to take tco techncial cr narrow a view 
in this case and I have no desire tn do so," 
For reasons. wlich T will indicate in a 
moment, I think that thereis substance 
in Mr. Rat's point ss tothe corroboration; 
although, as I have said, when the matter 
first came before me. I did not call upon 
aby party to appear because it did not then 
seem necesaniy for me to do so, as this 
point was not raieed at all, 1 think in the 
absence of its being raised in the applica- 


tion for revisicn, the course I adopted was . 


the only possible one. Now that Mr, Rafi 
draws my attention to this matter and 
desires me to take it into consideration, I 
think it is cnly right that I should do so. 
I do not propose therefore to consider whe- 
ther, strictly speaking, upon the decision 
in Emperor v. Dhanna Lal (1) I ame” 
precluded frem going into this print. I 
ought, I feel. if only in ccmmon justice to 
the applicants to go into this point 
although unfortunately this was omitted 
from the application for revision. Now the 
evidence of these two witnesses, Maung 
Mu and his wife Ma Sein Tin, is that after 
the alleged offence, so they both say, tke 
complainant told them that Ko Toe Sein 
whois applicant No. 1 had had illicit in- 
tercourse with her. A person can corroborate 
himself. What the complainant said after 
the occurrence is really no corroboration at 
all, as was pointed out in Noor Ahmed v. 
Emperor (2). There is a further piece of 
evidence given by Maung Mu and by his 
wife tbat after this alleged occurrence 
applicant No. 1 asked him to bring out the 
complainant by some means or another 
and that he would give him (Maung Mu) 
and kis wife Ma Sein Tin a rupee each if 
they would doso. Now I donot think that 
that really amounts to corroboration proper- 
ly so called; as was pointed out by Lord 
Reading. the then Lord Onief Justice of 
England, in Rex v. Baskerille (3) at 
p. 667: 

“We hold that evidence in corroboration must be 
independent testimony which affects the accused by 
connecting or tending to connect him with the 
crime. In other words it must be evidence which 
implicates him, that is which confirms in some 
material particular not only the evidence that the 

(2). 62 O27; 155 Ind. Cas. 584; A IR 1934 Cal. 7; 
(1934) Cr. Cas. 23; 88 O W N 108 7 R C 600. 


(3) (1916) ? K B658; 86 L J KB 28; 115 L T 453; 
80 J P 446; 25 Cox O C 524; 60 S J 696. 
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crime has been committed, but also that the 
prisoner committed it.” 


I do not think tbat in :be present case 
there was corroboration of the complainant's 
story. But the mateer does not end there. 
Qorroboration is not essential even in a 
case of this nature. The Gourt is entitled 
to accept the uncorroborated evidence of a 
girl but it should be slow in its acceptance. 
of it. It must scrutinize her evidence very 
carefully and unless her story convinces 
the Court so much that it does not possibly 
stand in the need of any corroborative evi- 
dence, it should not accept her uncorro- 
borated evidence. Mr. Rafi bas referred me 
to numerous ins‘ances in the evidence in 
this case which he says are such that itis 
impossible to say that the complainant’s 
evidence does not stand in need of corro- 
boration. It is unnecessary, I think, for 
me to go through the various points to 
which Mr. Raf drow my attention in the 
course of his argument and, if I may say 
so, Very powerful address on behalf of 
these applicants Sufice it for me to say 
that this is not a case in which there being 
no corroboration, I am so. convinced that 
the complainant’s evidence can stand withe 
out any corroborative evidence. 

In those circumstaness it seems to me 
that these convictions cannot stand. It is 
obvious that if applicant No. l's conviction 
goes, the convictions of the other two ap- 
plicants automatically go. In the result 
a'though this point was not raised in the 
application for revision in this Court, I 
think that I must take notice of this point 
now that Mr. Rifi draws my attention to it 
and thesa three convictions and the sen- 
tonces passed against the applicants are set 
aside. ae 

D. Convictions set aside. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1012 of 1937 
January 3, 1938 
MONROR, dJ. 
MUHAMMAD DIN AND OTHERS— PLAINTIFFS 
—APPELLANTS 
versus 
SANT RAM— DBFENpANT—RESPONDENT 
Tort— Wrongful attachment—Damages—Suit for— 
Plaintiff, whether entitled to costs incurred by him 
as objector or to damages for personal worry ~—Claim 
for damages for personal worry is too rague—If 
at all it isto le considered, it must be based on 
slander of title—In such case plaintiff must prove 
actual damage—No actual damage proved— Plaintiff 
can get only nominal damages. 


sw 


In a suit for recovery of damages for wrongful”. 


“Page of (1916) 2 K. B —[ Ed] attachment, the plaintif is not entitled to recover . 
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costs incurred by him as objector in the execution 
proceedings or damages for personal worry. The 
Judge who hears the objection has power to award 
costs to the successful objector and in awardêng or 
withholding costs he must bə deemed to exercise a 
judicial discretion and his judgment determines 
finally the amount of costs to which the objector 
is entitled. The claim for damages for personal 
worry is of a very vague character. Every one who 
is forced to take legal proceedings to establish his 
rights is subjected to personal worry, but this is 
not aground for awarding compensation. Such a 
claim can be based, if at all, on the cause of action 
based on slander of title. An infringement of the 
rights of the plaintiff, that is of his absolute right 
to the property attached having been taken place 
he has a cause of action. Ifsuch an action lies, the 
injury for which compensation is to be given must 
be one which had caused actual damage—slander of 
title is not actionable per se. If thy plaintiff is 
unable to prove that he has suffered actual damage 
apart from the costs incurred by him in establishing 
his right, he is only entitled to nominal damages, 
Ashby v. White (1), relied on. 


8 C. A. from the decree of the District 
Judge, Sialkot, dated April 23, 1937. 

Mr. Shamair Chand, for tho Appe:lant. 

Mr Amar Nath Mehta, for the Respondent, 

Judgment.—Three second appeals arise 
from three suits in which the plaintiffs 
- sought to recover damages for the wrongful 
attachment of their property. Scent Ram 
was a creditor of Ahmad Din and after the 
death of Abmad Din sued the plaintiffs as 
bis personal repreeentatives; he obtained a 
decree. and caused ertain property to be 
attached as properly of Abmad Din on 
objections by the plaintiffs the property 
was released frem attachment. The at- 
tacLment was held to be wrengful and the 
learned trial Judge granted a decree in 
each case and awarded damages as follows: 
(a) to Muhammad Din Rs. 40 on acccunt 
of loss in business through attending the 
Court and Rs 60 as damages for lss of 
“reputation, menial worries, etc.”, b) to 
Ghulam Mnhammad Rs 10 for loss of busi- 
ness in attending Court and Rs. 5U for 
mental worry and loss of reputation, (c) to 
Kebm Din, Ismail and Hakam Rs. 25 for 
loss of busincss and Rs, 75 “for mental 
werry, logs in reputation, ete.” 

On appeal the learned District Judge 
held (i) that the costs of the legal proceed- 
ings could not be recovered in a separate 
action for damages, (ii) that damages could 
not be recovered for personal worry and 
he further held that no decree could be 
made in the suit in favour cf tke plaintifs, 
which I take to mean that in the absence 
cf proof of loss, arising from the wrongful 
seizure, no action lay. 

_ Before me, Mr Shamair Chand for the 
appellants was unable to support either 
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claim to damages by the citation of an 
authority. In my opinion, the view of the 
learned District Judge on both: points is 
enrrect in principle. The Judge who heard 
the ohjection and allowed it, had power to 
award costs to the succeessful objector in 
awarding or withholding costs he exercised 
a judicial discretion and his judgment deter- 
mined finally the amount of costs to which 
the objector was entitled The claim for 
damages under the second head is of a very 
vague character. Every one who is forced 
to take legal preceedings to establish his 
rights is subjected to personal worry, but 
this is no“ a ground for awarding compen- 
sa'ion. This claim does not seem to me 
tc be maintainable in avy respect, but if it 
were to be considered at all, the cause of 
acticn would he slander of title; the learned 
trial Judge specified the ground for award- 
ing damages as ‘mental worry and loss of 
reputation’; and I understand him to mean 
that, by casting a doubt on the appellants’ 
title, the respondent had made himself 
responsible for damages arising as the 
natural cause of the appellants’ false state- 
ment, if such an action lies in the cireum- 
stances of this case, the injury for which 
compensation is given must be one which 
had caused actual damage—slander of title 
is not actionable per se. In the present 
case, the appellants have not shown that 
they have suffered actual damage, apart 
from the cos's incurred by them in estab- 
lishing their right. 

There has, however, been an infringement 
of the rights of the appellants that is of 
their absolnte right to the property attach- 
ed; they have causes of action; this right 
is now well established, having been recog- 
nized on at least two occasions by the 
Judicial Committee of the Privy Oouncil, 
when judgments awarding substantial 
damages were upheld; in these cases the 
question of nominsl damages did not arise 
and was not discussed. No authority on 
this question has been cited to me and 
I have been unable to find any. The ground 
on which damages were awarded in the 
eases which I have mentioned was that an 
absolnte right in proparty had been in- 
fringed. The principle which applies was 
stated by Holt, C.J. in Ashby v. White 
(1) at p. 945* (quoted by Sir Fredrick 
Pollock, Law of Toris) as follows: 


“A damage is not merely pecuniary, but an 
injury imports a damage, when a man is thereby 


(1) 2 Ld Raym 938; 92 ER 196; 14 How. St. Tr. 
695: 1 Sm. LO (11th Ed.) 240. : 
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hindered of his right . . Soa man shall have 
an action against another for riding over his 
ground, though it does him no damage, for it is an 
invasion of his property, and the other has no 
right to come there.” 

l hold therefore that the appellants are 
entitled to nominal damages and I allaw 
the appeal and grant a decree for one 
rupee in each case. Ido not think that in 
the circumstances cos's ought to be award. 
ed to the appellants. They had already 
established their rights before these pro- 
ceedings were instituted. They suffered 
no actual damage (for which they could 
recover) but only a3 injury, importing 
damage; the only result of these proceed- 
ings, the rights of the appellanis having 
been already established, was to harass 
and cause expense to the respondents. The 
parties will bear their own costs through- 
out. As this question of nominal damages 
seemed to me to be one of first impression, 
I suggested that it might be referred to a 
Division Bench, but both Counsel preferred , 
that I should decide the case the amount 
involved not justifying further expense. 


8. Order accordingly. 


et 


_ BOMBAY HIGH COURT 
Criminal Revision Applications Nos. 311 
and 312 of 1938 
November 4, 1938 
BROOMFIELD AND Maoxutn, JJ. 
‘MOBIDDIN BAWASAHEB THAKUR 
— Acousep —APPLIOANT 
VETSUS 

EMPEROR—Opposite PARTY . 
Bombay Local Boards Act (VI of 1923), s.4 (3— 
‘Notified’ area’ under Bombay District Municipal 
Act (III of 1901), whether ‘municipal district’ within 
meaning of s. 4 (3)—Local Board, if can levy octroi 
on goods imported in notified area within district. 
There is a distinction between a municipal dis- 
trict and a notified area which is made clear in the 
Municipal Act, Notified area are only consituted in 
cases when it is not expedient to constitute the 
aren a municipal district, and under 8. 189, Bombay 
District Municipal Act, 8 notified area may be 
deemed to be a municipal district, although it is not 
one, but only for the purposes of any section of the 
Municipal Act, which may have been applied to it, 
When, however, the Bembay Local Boards Act, in 
s. 4 (3), refers to a municipal district, itdoes not 
include a notified area. The District Local Board 
can, therefore, if duly empowered by its rules and 
by-laws levy octroi on goods imported into a noti- 
fied area within the limit of its district. [p. 911, cols, 
1L& 


&2 

Or. R. App. from the order of the Sessions 
Judge, Ratnagiri. 

Messrs. C. O'Gorman and Y. B. Rege, 
for the Accused. 

Messrs. S. A. D2sai and S. S. Kayalekar, 
for the Complainant, 
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Broomfield, J.—These are companion 
revision applications in which the facts 
are eimilar and common points of law 
arise. The accusede in one case is the 
agent of the Burma Shell Oo., and the 
accused in the other is the agent of the 
Standard Oil Oo. They both reside in 
Rajapur, whichis a pert on a creek in 
the Ratnagiri District and is alsoa notified 
area under the Bombay District Municipal 
Act. Consignments of a number of tins 
of kerosene oil were sent to the accused 
from Bombay in country craft. The gocds 
were first taken to Jaitapur, which is a 
port at the mcuth of the creek. They 
were there declared for customs and trans- 
hipped into smaller boats in which they 
were conveyed to Rajapur. The accused 
there took delivery. The District Local 
Board has made rules and by-laws for the 
levy ofan octroi on certain gocds including 
kerosene cil imported into the district. 
There is local board octroi naka at Jaitapur 
and it is in evidence that the nakedar at 
that place demanded payment of the octroi 
on these goods, but coud not recover it 
as the goods had apparently not been 
landed. In tbat conuection reference may 
be made to Emperor v. Dena Mahadu (1). 
After delivery of the goods had been taken 
at Rijapur, a demand for payment of the 
octroi was sent to the accused and payment 
not having been made, they have been 
preseeuted under s, 70, Bombay Local Boards 
Act (Bombay VI of 1923) for breach of a by- 
law by which the failure to pay octroi has 
been made punishable by a fiie. Each of 
the accused has been convicted and fined 
Rs, £0 and in the case of one of them a 
sentence of a fornight’s imprisonment in 
default was imposed. The convictions 
have ben upheld by the Sessions Judge. 

Mest of tha pleas taken’ on behalf of 
the accused in the lower Courts have now 
been abandoned and only one point has 
been argued before us. The pointis based 
upon tke fact that Rajapur is a notified 
area under tha Bombay District Municipal 
Act, and the learned Counsel who appea:s 
for the accused contends that the District 
Local Board have no power to levy octroi 
on goods imported into a notified area. 
For this contention reliance is placd 
mainly on s. 187, Bombay District Muni- 
cipal Act,and the other sections in Chap. XIV 
of the Act dealing with notified areas. 
Section 187 provides for the constitution 


(1) 38 Bom. L R 790; 165 Ind. Oas. 637; A I R1936 è, 


Fei 376; (1938) Or. Cas. 921; 38 Or. LJ 379R B 
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of specified areas as notified areas when 
it is not expedient to constitute them as 
municipal districts as defined in the “ct. 
Section 188 gives powtr to the Governor: 
in-Counci] to apply any section of the Act 
to a notified area, to impose any tax in the 
area which might be impcsed under the 
Act if it were a municipal district and to 
appoint a person or a committee to recover 
and administer the taxes. In cl. (2) of 
s. 188 it is pruvided that the proceeds cf 
any tax levied under this section shall be 
expended only in some manner in which 
the municipal fund might be expended if 
16 were a municipal district. Section 189 
provides that when any sections of the 
Municipal Act have been applied toa notified 
area, the area shall be deemed to be a muni- 
cipal district for the purposes of those 
sections. ' 

The interpretation which Mr. O'Gorman 
wishes to place upon these provisions is 
that no taxes can be levied in a notified area 
except those which are provided for in s. 186 
and which are to be spent by the Notified 
Area Oommittee for the purposes of the 
notified area, He points out that as stated 
ins. 187 (1) the object of constituting a 
notified area ig that improved arrangements 
may be made witbin that area and on that 
he’ seeks to found an argument that no 
taxation for any other purpcse is intended. 
We think, however, that no such inference 
can properly bedrawn. Because the inhabi- 
tants of a notified area may be taxed by 
the Governor-in-Council for the improve- 
ment of the-area; it does not follow that 
they may not also be taxed for the benefit 
of the district, and if powers of taxation 
are given by any other Act, for instance, 
‘the Local Boards Act, these powers cannot 
be taken away, except by express words, 
Which are not to be found in Chap XIV, 
Municipal Act. 

Section 4 (3), Bombay Local Boards Act, 
provides that a District Local Board shall 
have authority for the purposes of the Act 
over the area for which it has been 
establisted, except such portion thereof 
ás is for the time being within the limits 
of a municipal district or cantonment. Ib 
is not now disputed that the District Local 
Board of Ratnagiri has power to levy this 
octroi duly on goods imported into the 
district in respect of the whole area of 
the dislrict except such area as comes 
under the exception to the clause which 
wil have just read. No taxes can be imposed 
. ina municipal district or in a cantonment. 

Mr, O’Gorman’s contention’ is that the 


Pi 
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werds ‘municipal district’ in this clause 
must be taken b) jnclude a notified area. 
We find curselves unable to accept this 
view. The distinction between a municipal 
district and a notified area is made abun- 
danily clear in the Municipal Act. Notified 
areas are only constituted in cases whén 
it is mot expedient to constitute the area 
a municipal district, and under s 189 a 
no‘ijed area may be deemed to be a 
municipal district, although it is not one, 
but only for the purpcses of any section 
of the Municipal Act which may have. been 
applied to it. Rajapur used formerly to 
be a municipality. It was e:nstituted a 
notified area with effect from January 1, 1917, 
and the Government notification relating 
thereto said in so many words that from that 
date it was to cease'to be a municipal district, 
Prima facie then it seems to be perfectly 
clear that when the Bombay Local Boards 
Act in.s. 4 (3) refers to a municipal 
edistrict, it does not include a notified area. 
There is nothing in the Act, so far as wa 
are aware, which lends any support to 
the argument that a notified area should 
be included, and on the contrary there is 
a provision recently introduced in s. 46 
(1-A) in which reference is made both to 
municipalities and notified areas, chowing 
that the distinction made in the District 
Municipal Act is recognized in the Local 
Boards Act aleo. Obviously, we have to 
read the two Acts together, and when we 
do this, we think that there is no force in 
the argument that the District Local Board 
bas no power to impose octroi in the case 
of the goods imported in a notified area. 

We are told that this involves double 
taxation since the notified area committee 
levies a terminal tax which has been 
paid in the case of these gcods. That 
however is not a matter with which the 
Courts are concerned. If any hardship is 
caused in this way, it can very easily be 
dealt with by the Legislature. All that 
would be necessary would be to add the 
words ‘Notified Area,’ after ‘municipal 
district’ ins 4.3), Bombay Local Boards Act. 
Indeed, it would seem that legislation is 
not really necessary. Section 99 of the 
same Act shows that the District Local 
Board's powers cf imposing taxation are 
subject to any general or special orders 
which may be made by Government. It 
would, therefore, be perfectly easy for the 
Government, if so advised, to make a rule 
that the District Local Board is not to 
levy octroi in the case of goods imported 
into a notified area. As the law stands 
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at present, however, we think the conv:ctions 
of the accused are correct. The Rule must 
be discharged in both cases. 

B. Rule discharged. 


os . 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1416 of 1935 
December 5, 1938 
BENNET AND VEBMA, JJ. 

SIRAJ AHMAD KHAN AND OTHERS— 
DEFENDANTS — APPELLANTS 
versus 
GAYA PRASAD, PLAINTIFF AND OTHERS— 
DgrenpANTs—RESPONDENTS 

Muhammadan Law—Tomb of Muslim situate in 
plaintiff's enclosure—Land inside enclosure neither 
wakf nor dedicated property— Defendants having no 
right in respect of grave—Plaintiff held, entitled to 
perpetual injunction restraining defendant from enter- 
ing his land. 

A tomb of a Muslim was situated within an en- 
closure belonging to the plaintiff. The defendants 
entered this enclosure and alleged that they hada 
right to go into the enclosure. Plaintiff brought a 
‘suit for perpetual injunction restraining defendants 
Trom entering the enclosure in any manner. The 
evidence-showed that the defendants had no right 
in respect of the grave and that no portion of the 
lend insidethis enclosure ever acquired the charac- 
ter of wagf or dedicated property : 

Held, that the plaintiff was entitled to perpetual 
injunction prayed for by him. Ballabh Das v. Nur 
Mohammad (2), relied on, Nazira v. Sukhdarshan 
(1), distinguished. 

8. ©. A. from the decree of the First Civil 
Judge, Meerut, dated July 24, 1935. 

Mr. Mukhtar Ahmad, for the Appellants. 

Mr. N. C. Vaish, for the Respcndents. 

Verma, J.—This is a second appeal by 
the defendants, the suit having been sub- 
stantially decreed by both the Courts 
below. The plaintiff-respondent by his 
plaint prayed: (a) for a perpetual injunc- 
tion restraining the defendants first party 
from entering the plaintiff's enclosure in 
any manner and from holding any assembly 
(jalsa) therein and from interfering in any 
manner with the plaintifs possession; (b) 
for a perpetual injunction restraining the 
defendants first party from interfering in 
any manner with the plaintiff or his ven- 
dees whenever the latter wanted to erect 
any buildings inside the enclosure or to 
build its walls; (c) for a perpetual injunc- 
tion restraining the defendants firet party 
from taking possession over the pucca 
chabutra situated near the barka tree 
inside the plaintiff's enclosure and from 
interfering with the plaintiff in connection 
therewith, and (d) for the recovery of a 
sym, of Rs, 150 as damages. The last relief 
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has nct been granted by the Courts below 
and no question with regard to it arises in 
thiesecond appeal. 

Briefly put, the Plaintiff's case was that 
he had purchased the ahata (enclcsure) in 
question, which was known as Bagh Nanda 
Hadi. under a sale deed dated May 7, 
1928, that there were walls on all sides of 
this ahata and there was only one dcor 
towards the south, that the pleintiff had 
put up certain buildings towards the south 
of the enclosure which were occupied by 
tenants, that he had sold a portion of the 
northern ahata to the defendants second 
party who, with the permission of the 
Mon‘cipal Board, had started building 
thereon, that inside this enclosure there 
was a tomb which was the samadh of a 
Hindu Sadhu, that for the lest seven or 
eight months the defendants first party 
had been giving out that it was the grave: 
of a Muslim and had forcibly entered tle 
ahata by demolishing a pvrticn of the 
western wall and had started singing 
qawalies and making noise and had pre- 
vented the defendants second party from 
building, and that b.e defendants first 
party had carried away materials worth 
Rs. 150 belonging tothe plaintif. It was 
on these allegations that the plaintiff 
sought the reliefs menticned above. Seven 
out of. the eight persons who were implead- 


-ed asthe defendanis first party contested 


the suit. Their allegations in the main 
were that the enclosure in question con- 
sisted of two separate portions, of which 
one was tothe south and the cther to, the 
north: that the door of both these portions 
had originally been in the western wall of 
the enclosure but it had been closed by the 
plaintif about a year or a year and a hslf 
before the suit; that the northern portion 
of the land was the mazar of Saiyed 
Ramzan AliShah Saheb Shahid on which 
fatiha was recited on Thursdays and a 
chadar was offered and an urs was 
Leld every jour; that the plaintiff had no. 
concern with the said mazar and had 
wrongly described it as tha samadh of a 
Hindu Sadhu; thatthe whole of this lend 
was wakf from time immemorial for urs; 
etc., and the plaintiff had no right in it, 
and that the plaintiff or his predecessors- 
in-title had not been owners of the ncr- 
thern portion of thé land. It was further 
pleaded that the land really belonged toa 
dargih and certain Articles of the Limi- 
tation Act were relied on. A customary 
easement was also claimed and estoppel 
and acquiescence were pléided. It was also. 
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alleged by the defendants that they had 
not removed any materials belonging to 
the plaintiff, 

“It has been held by both the Courts 
below that the plaintiff is the owner cf the 
land which is one single unit surrounded 
by awallon all its sides with a door inthe 
southern wall, that the allegation of tke 
defendants that there had been a dcor in 
the western wall was not ccrrect, that it 
was not correct that the land consisted of 
two parts that the tomb in question is 
neither the samadh of a Hindu Sadhu nor 
is it the mazar of a Muslim saint, but 
that itis the tomb of a Muslim, that there 
has never been any dedication or wakf and 
no fatiha or urs or chadar ceremony 
had ever been performed, that the defen- 
dants never had any right of entering upon 
this land or performing any ceremonies 
there, that the suit was not barred by 
limitation or acquiescence or estoppel and 
that the plaintif had not proved that the 
defendants first party had removed uny 
materials belonging tohim. On these find- 
ings the suit has been decreed with regard 
to the reliefs (a), ib) and (e) and has been 
dismissed in respect of relief (d) mentioned 
above. The learned Counsel for the defen» 
danis-appellants has not sought to impugn 
the findings of fact recorded by the Courts 
below, nor has he advanced any arguments 
on the questions of limitation, estoppel and 
acquiesence. Relying, however, on the find- 
ing thatthe tomb in question is the grave 
of a Muslim, he has argued that the Courts 
below should have held that the defendents 
first party had'a right to go into this 


enclosure and to prevent the plaintiff from: 


desecrating the grave, and also to repair it. 
Reliance has been placed on the case in 
Nazira _v.-Sukhdarshan (1) and it has been 
urged that the land upon which the grave 
stands should have been held to be wakf 
property and the injunctions prayed for by 
the plaintiff should not have been granted. 
In the case cited by the learned Counsel the 
grave in question wason a chabutra which 
was situated outside the house owned by the 
plaintiffs. Reference is made at the bottom 
of p. 654* of the report to the map pre- 
pared by a Ovummissioner, and it is Pointed 
out that there was a wall some three feet high 
at a point marked E in that map dividing 
the chabutra into two Portions, DE and 
EB, and the dispute was about the portion 
EB. It is further pointed out at p. 035% 
that the documents relied upon by the 
e (1) (1936) A LJ 651. 
*Pages of i36 A, L J. [Ed], 
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“were not sufficient in themselves to show the exact 
measurements of the chabutra belonging to the 
plaintiffs and would certainly not show that that 
chabutra extended to a spot which would include 
this tomb.” 

In the case before us the grave in ques- 
ticn is situated inside an enclosure which 
on the findings clearly belongs to the plain- 
tiff. All the allegations made by the defen- 
dant asto their having ever had any rights 
in respect cf this grave have been found by 
the Courts below to be untrue. On the facts 
of the case before us and on the findings of 
fact, it is not possible to hold that any por- 
tion of the land inside this cnclcsure ever 
acquired the character of wakf or dedicated 
property. Reference may be made to tle 
decision of their Lordships of the Privy 
Councilin Bal/abh Das v Nur Mohammad 
(2). We are unable to hold that tke 
defendants have made out any case atall for 
being allowed to enter this enclosure or to 
have any connection with the tomb in 
question. The injunctions prayed for by the 
plaintiff do not, on the findings, infringe 
any Tights of the defendants and we are 
unable to accept the contention that the 
Couris below have erred in apy manner 
in granting ihcse injunctions. For the 
reasons given abcve, we dismiss this second 
appeal with costs. 

Fe Appeal dismissed. 

(2) (1938) A LJ 480; 160 Ind. Cas. 579; AI R 
1936 P O 83; (1936) OW N i53;1936 OL R 100; 
1986 A L R 203; 8R PO 161; 2B R292; 38 P L 
R 182; 400 WN 449;17 PLT 177; 70 M L J455; 
1936 R D 147; 43 L W 685 (PC). ‘ 





RANGOON HIGH COURT 
First Civil Appeal No. 90 of 1936 
December 6,1938 
Mya Bu AND MACKNEY, Jd. 
DAW E ‘HIN AND OTAERS— APPRLLANT3 
versus . 
MAUNG SAN THEIN—RESPONDENT 
Chinese Buddhist Law — Custom — Inheritance— 
Illegitimate son —Father recognizing paternity and 
making himself responsible for his up-bringing — 
Whether entitled to share with legitimate son— Res- 
ponsidilities, assumption of —Nature of. 


An illegitimate con of a husband would be entitled 
to inherit only ifthe latter dies without leaving any 
other heir, but an illegitimate son is entitled toa 
half-share or to an equal share with a legitimate son 
only if the deceased father had recognized his 
paternity and had also made himself responsible for 
hisup-bringing. A casual conrtibution towards the 
expenses of a religious ceremony of the child egnnot 
be deemed t bein the discharge of responsibilities 
for his up-bringing. Responsibilities foy the up- 
bringing must be something analogous tothe res- 
ponsibilities that a man would assume for his own’ 
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legitimate children, and mere compliance with statu- 
tory obligation for the maintenance of a child, cannot 
be regarded as denoting the assumption of res- 
ponsibilities by the father for his illegitimate son's 
up-bringing. A oe. 

F.C. A. against the decree of the District 
Court, Amherst, dated July 21, 1938 


Dr. Ba Han, for the Appellants. 

Mr. Khin Maung Gyi, for the Respondent. 

Mya Bu, J.—This appeal arises out ofa 
suit filed by the respondent, claiming to be 
the son of U Shwe Hpay, deceased, for 
administration of his estate. The appel- 
Jants, who are the widow and children of 
U Shwe Hpay, were defendants to the suit. 
The plaintiff who was born about 23 years 
ago, is the son of a Burmese lady named 
Ma Kyin May. About the time of the 
plaintiff's birth or shortly after, U Shwe 
Hpay married defendant No. 1 DawE 
Thin, with whom he lived until his death 
about six or seven years ago. U Shwe 
Hpay's father was a Chinaman who came 
to Burma and settled down at Tagundaing* 
in the Amherst District where he married 
a Burmeselady known as Daw Hla Yin 
by whom U Shwe Hpay was born to him. 
For the purpose of disposing of this appeal, 
it is unnecessary to recapitulate the 
points.in ` dispute between the parties 
during the trial. The findings of the trial 
Court, which are unfavourable to tke 
respondent, on bare questions of fact, 
have not been-coniested on bis behalf in 
this Courte The trial Court has found 
that the plaintiffis an illegitimate child of 
U Shwe Hpay and observed that: 

“The plaintiff will therefore rank as achild born 
of illicit intercourse as mentioned in the latter half 
of the passdge from Jamieson's book and would 
therefore be entitled to a half-share ofa legitimate 
son,” ; H 
and consequently has awarded the plaintiff 
a cne-eleventh share in the estate of the 
late U Shwe Hpay. The passage in 
Jamieson’s book which is referred to in the 
judgment of the trial Court appears at p. 16 


-and runs as follows : 

“Ag regards children in general, hereditary offi- 
cial rank descends only to the eldest son and his 
descendants born in lawful wedlock, but all family 
property movable or immovable must be divided 
equally between all male children whether born 
of the principal wife or of a concubine or domestic 
slave. Also male children born of illicit inter- 
course shall be entitled to a half-share, or to 
an equalshare in event of 8 successor having been 
adopted through default of other children. Ifno legal 
successor is in existence, then such illegitimate son 
shall be entitled to succeed and receive the whole 
patrimony.” À 

. This passage must be read subject to the 
explanation which appears in the fcot-note 


in these words : 
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“By illegitimate children is meant childran by a 
woman not forming partof their father’s household 
and living outside (watchia’., But to give them any 
right® the paternity must have been recognized by 
the father and he must have made himself respon- 
sible for their up-bringing.” 

There is another relevant passage in the 
same book at p. 152 which says : 

“The illegitimate son of a husband, that is a son 
by a woman not forming part of his household, 
would succesd failing other heirs, but po similar 
provision is made in the caseof the woman.” 

The effect of these rules is that an illegi- 
timate son of a husband would be entitled 
to inkerit only if the latter dies without 
leaving any other heir, but an illegitimate 
son is entitled to a Lalf-share or to.an equal 
share with a legitimate son only if the 
deceased father hid recognized his 
paternity and had also made himself rege 
ponsible for his up-bringing. The passage | 
appearing at p. 170 of the Notes and) Com: . 
mentaries on the Ohinese Customary Law,.. 
by Alabaster, which says : 

“An illegitimate child follows the father, is to take 
his name, and be supported by him, or.if he be 
dead by his family—but semble has no right to 
share the paternal property.” ; 
is even less favourable to the present res- 
pondent’s claim. The question as to whe- 
ther the plaintif is echtitled to a half: 
share of a legitimate son in the estateof 
U Shwe Hpay whodied leaving a widow 
and seven childrer, of whom five are sons, 
turns upon whether U Shwe Hpay had: 
recognized the paternity and had also 
made himself responsible for the plaintiff's 
upbringing. On this crucial point the 
learned trial Judge has given no definite 
finding but inone part of his judgment, he: 
stated that U Shwe Hpay had acknowledg-- 
ed his paternity of the plaintiff. Accord- 
ing to the passages quoted from Jamie- 
son’s book, recognition . of paternity alone 
is insufficient to invest an illegitimate- 
son with the right toobtain any share in 
his father's estate if there are other heirs ; 
there must be recognition: by the father 
of the paternity and the father must 
also have made himself responsible for the 
up-bringing of the illegitimate son in 
order that he may be entitled to a half- 
share of legitimate son if there are other 
heirs, 


We have gone through the evidence in 
the case tosee whether U Shwe  Hpay 
had made himzelf responsible forthe up- 
bringing ofthe plaintif but the general 
trend of itisto the effect that, after the 
birth of the plaintiff, U Shwe Hpay, married 
Daw E Thin and Ma Kyin May married * 


one Maung Po Tok. The plaintiff lived e 
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with Ma Kyin May and Maung Po Tok 
and when he was a few yeirs old Maung 
‘Tok took him to alay school. It is mot 
known whose name was entered in the 
register of ihat school as that of the 
plaintiff's father but after the plaintiff 
left school to join the Police force he 
had to give his father's name which is 
entered in the register maintained by the 
Police Department as Maung Po Tok. The 
explanation offered by the plaintiff to the 
effect that he gave U Shwe Hpay's name 
as that of his father when he joined the 
Police force cannot be accepted without 
very strong corrboraticon which is entirely 
absent in this case. lt was not the case of 
the plaintiff that his expenses of schooling- 
were borne by U Shwe MHpay or that U 
Shwe Hpay did anything of a very sub- 
stantial character for him, but it is alleged 
that for a.few years U Shwe Hpay used to 
send Rs. 36 a year through some friend 
to Ma Kyin May for the up-keep of the 
plaintiff and that, on one occasion—when 
he wasto be shinbyued—Rs. 150 was 
received by Ma Kyin May for the expenses 
of the shinbyu ceremony. According to the 
evidence on this point, this sum of money 


was handed over by Daw Hla Yin who- 
edntributed Rs. 50 of this amount while U © 


Shwe -Hpay gave Rs. 100. These are the 
oaly incidents which have transpired in 
the course of the evidence which are 
relevant to the question as to whether U 
Shwe Hpay had mace , himself responsible 
for the up-bringing of the plaintiff. As 
regards the alleged payment of Rs. 36 
a yéar,it does not appear tobe anything 
more than a paltry contribution towards 
“the maintenance ofthe plaintiff, and it is 
not quite cləar that the sum was paid by 
U Shwe Hpay andnot by Daw Hla Yin. 
Tho only other payment, viz., the alleged 
contribution towards the expenses of the 
shinbyw ceremcny, was made by the hand 
of Daw Hla Yin and not by that of U Shwe 
Hpay. Bethat as it may, a casual con- 
tribution towards the expenses of religious 
ceremony cannot be deemed to have been 
made in the discharge of responsibilities 
for theup-bringing of the plaintiff. Res- 
ponsibilities for the up-bringing must, 
in our opinion, be something analogous to 
the responsibilities that a man would 
assume for his own legitimate children, 
. ahd mere compliance with statutory 
obligation for the maintenauce of a child— 
e under s. 4-8, Criminal Procedure Code, an 
illegitimate son also has to be maintained 
by his father—cannot,in our opinion, be 
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regarded as denoting ths assumption 
of responsibilities by the father for his 
illegitimate son’s up-bringing. Ma 

Wor these reasons we are of opinion that 
the plaintiff has failed to prove his right 
toa,shate of inheritance in the estate of 
U Shwe Hpay under the Chinese Custo- 
mary Law. The appeal must be allowed, 
the decree granted bythe trial Oourt in 
favour of the respondent is set aside and 
it is ordered that the suit stand dismissed. : 
We makeno order asto the costs either 
of the suit or of this appeal but under 
O. XXXIII, r. 7, we direct the court-iees 
prescribed for the plaint to be paid to the 
Collector by the plaintiff. 

D. Appeal allowed. 


amamen 


BOMBAY HIGH COURT 
Givil Appeal No. 27 of 1938 
` October 6, 1938 
Baavumont, O. J. AND RANGNEKAR, J, 
SULEMAN HAJI AHMED OOMER— 
PLAINTIRE—ÅPPELLANT 
VETSUS 
DARABSHAW PIROJSHAW DUBASH— 
DEFENDANT — RESPONDENT 

Transfer of Property Act (IV of 1882), s. 115— 
Lessee giving sub-lease and surrendering head- 
lease—Sub-lessee becomes lessee of original lessor— 
Surrender of head-lease for obtaining new lease— 
Sub-lessee continues to hold under lessee, 

The meaning ofe. 115, Transfer of Property Act, 
is that when a lessee has given a sub-lease and 
thereafter surrenders the head-lease to the lessor, the 
position of the sub-lessee remains unaffected, and he ° 
becomes the lessee of the original lessor on the same 
terms as in the sub-lease. lf, however, the lessee 
surrenders the head-lease for the purpose of obtaining 
a new lease, the sub-lessee continues as before to 
hold under the lessee. [p. 947, col, 1.] 


Facts.—In May 1933, the plaintiff,took 
a lease of certain lands for ten years from 
the National Bank of India with an 
option to purchase the reversion within the 
period. He built two bungalows thereon 
and gave under-leases of the same toa 
Japanese firm in 1933 for three years and 
option was given to renew the the same 
for a further period’ of two years. In 
1936 the plaintiff agreed to transfer his 
lease from the National "Bank with the 
right to purchase the reversion to 
Mr. and Mrs. Pandia who were to getthe 
freehold from the Bank and then grant the 
plaintiff fresh leases of the property for 
999 years, Later on, the plaintiff 
entered jnto an agreement with the defen- 
dant by which he agreed to purchase the 
reversion of the property under his ori- 
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ginal lease and then to transfer the same 
himself or through the Pandias by lease 
for 999 years to the defendant at the 
same rent. The agreement contained a 
clause which ran as follows: 

“The said properties are subject totwo leases 
dated September 7, 1935, and made between the 
essor and Messrs. Mitsuibishi Shoji Keisha, Ltd. 
(the Japanese firm), The lessor declares that they 
are valid and subsisting leases. The lessee shall 
take the properties subject to the said leases con- 
tents whereof he has notice of.” 


It was not expressly agreed between 
the plaintiff and the defendant that a 
reference to the under-leases of Japanese 
firm was to be made in the lease to be 
given to the defendant. Subsequently, the 
National Bank conveyed the freehold to 
the Pandias with the consent of the plaintiff 
who surrendered his original lease to the 
Pandias who, in their turn, granted leases 
for 999 years to the plaintiff. Bat it was open 
to the plaintiff, to surrender the same and 
get another lease granted direct to the, 
defendant if he so desired. A draft was 
prepared which contemplated that the 
plaintiff would surrender his leases with 
a view to get a fresh lease granied to 
the defendant direct. The draft contained 
a clause that the lease was to be given 
to the defendant: 

“together with the full benefit of the rents, covenants 
and other benefits and advantages reserved by and 
subject to the obligat.ons containedin the indenture 


of the leasedated September 17, 1935 (lease to the 
Japanese firm)”, 


The draft was submitted to Payne & Oo. 
on behalf of the Pandias : and they object- 
ted to the clause being there as the 
Pandias contended that they were not 
bound to insert; it the plaintiff insisted that 
the defendant should take the document with- 
out the words and sued for specitic perform- 
ance „of the agreement by executing the 
leases in terms of the drafte without the 
addition of the words in dispute while the 
defendant wanted specific enforcement 
but insisted on having the words inserted 
in the lease. 

Sir Jamshedji Kanga, Messrs. F. J. Colt 
man, V. F. Taraporewala and R. J. Colay, 
for the Appellant. 

Messrs. J. H. Vakeel and M. M. Jhaveri, 
for the Respondent. 


Beaumont, C. J.—(After stating the 
facts given above, the judgment proceeded). 
The only question which we have to 
decide, as it seems to me, is whether 
the defendant is entitled to have those 
words. Ifthe benesit of the leases to the 
Japanese firm remains vested in the 
Pandias, undoubtedly the defendant will 
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not get the benefit of those leases, as 
they are entitled to do under their agree- 
ment with the pląintif, but if, on the 
other hand, the benefit of those leases is 
vestedin the plaintiff, the plaintiff offered 
in the correspondence before action to 
assign such benefit as he has to the 
defendant by an iadependent document 
to which the Pandias would not be 
parties, so that there will be no difficulty 
provided that the benefit of the under- 
leases is not vested inthe Pandias. Now 
the question in whom the benefit of those 
underleages is vested seems to me to turn 
on the proper construction of s. 115, 
Transfer of Property Act. That section 
provides that : 7 

“The surrender, express or implied, of a lease of 
immovable property does not prejudice an under- . 
lease of the property or any part thereof previously . 
granted by the lessee, on terms and conditions sub- 
stantially the same (except as regards the amount 
of rent) as those of the original lease;...... A 

So that under that part of tha section 
the under lease to the Japanese firm is not 
prejudiced by the surrender of the head- 
lease. Then the section goes on to says: 
“abut, unless the surrender is made for the 
purpose of obtaining a new lease, the rent payable 
by, and the contracts binding on, the under-lessee 
shall be respectively payable to and enforceable by 
the lessor.” ` ; 
So that where you hava a surrender of` a 
head-lease with no provision as to the grant 
of anew lease, the head lease is obliterated 
and direct contact is established between 
the under-lessee and the original lessor. 
But that position is only “unless the sur- 
render is made for the purpose of obtaining 
a new lease,” and the section doces not pro» 
vide what is to happen in that excepted 
case. Inmy opinion, on the true construc- 
tion of the section, the only legitimate 
inference is that, in that event, the benefit 
of the contracts in, and the right to the 
rent under, the under-lease must vest in the 
new. lessee. It seems to me that there is 
nobody else in whomsuch benefit and right 
can vest. The rent in the under-lease 
which has not been affected by the surren: 
der must be payable to somebody; if it is not 
payable tothe lessor in the excepted case, 
it must be payable to the new lessee. 

Now, in the present case, in my opinion, 
it is quite clear that the original lease 
of 1933 to the plaintiff was surrendered by 
him to the Pandias for the purpose of 
obtaining anew lease; that was the agree- 
ment of June 10, 1936. Under the draft 
leases submitted by the plaintiff the leases 
tothe plaintiff are to be, surrendered and 
fresh leases granted to the defendant, and 
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mis clear that that is part of the original 
rrangement forthe surrender of the lease 
nd the grant of a new lease, which under 
he agreement between the parties might 
xe to the plaintiff or to his nominee. Un 
he execution of leases in the terms of the 
lrafts the benefit of the under-leases will 
mecome vested automatically in the defen- 
lant as the person to whom the new lease 
mwas granted and no assignment of any 
such benefit to anybody is required. In my 
view, therefore, the plaintiff is entitled to 
«specific performance of the agreement of 
June 29, 1936, by requiring the defendant 
to execute the draft leases in the terms of 
drafts O and D annexed to the plaint 
without the words which are referred to in 
the relief claimed by the plaintiff and 
which I have previously read. The learned 
Judge took a different view of ths con- 
struction of s.. 115, Transfer of Property 
Act, though I do not gather in whom he 
considers that the benetit of these sub- 
leases is now vested. The learned Judge 
also held that, having regard to the corres- 
pondence, the plaintiff was not ready and 
willing to carry out his contract. But I 
have some difficulty in understanding that 
part of the judgment because the plaintitt 
is asking in his plaint for specific perform- 
anc by the execution of tre document in 
this particular form. Therefore he is 
obviously offeringinthe plaint to execute a 
document in that form, and in my view it 
is irrelevant to point out that at certain 
periods before the plaint was delivered, he 
was not ready and willing to carry out 
what he is offering to carry out in the 
plaint. I think that the plaintiff is entitled 
to the relief asked for in prayers A, B and 
O. There will be liberty for the defendaat 
to apply in case the plaintiff does not carry 
out his part of the bargain. 

Rangnekar, J.—The point involved in 
the case 18 really short and has been fully 
dealt with in the judgment just delivered, 
butI propose to state my view as to the 
meaning of s. 115, Transfer of Property 
Act. The plain meaning of the section is 
that when a lessee has given a sub-lease and 
thereafter surrenders the head-lease to the 
lessor, the position of the sub-lessee remains 
unaffected, and he becomes the lessee of 
the original lessor on the same terms as in 
the sub-lease. Thatis the ordinary rale. 
If, however, the lessee surrenders the head- 
lease for the purpose of obtaining a new 

lease, the sub-lessee continues as before to 
. hold under the lessee. ‘his is the only way 
in which the latter part of the section can 
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be given effect to, unless one were to en- 
tirely ignore the exception introduced there 


“by the words “unless the surrender is made 


..&e.” The exception implies that the 
ordinary rule is not to ba followed when the 
surrefider is made for the purpose of obtain- 
ing a new lease. 

Now, apart from the fact that I am un- 
able to see in the agreement of June 29, 1936, 
any obligation on the part of the plaintiff 
to retain the disputed words in the drafts O 
and D, which he tendered to the defendant, 
it was nobody's case that the defendant was 
not entitled to the benetit of the sub-leases 
in this case. Taat benefit must exist some- 
where. It eitherexisted in the Pandias or 
it existed in the plaintiff, or it must now, 
under the proposed lease, go to the defend- 
ant. It is nobody’scase that it vested in the 
Pandias. At any rate, thereis nothing inany 
of the documents, which were put in ia the 
case, to show that the Pandias ever claimed 
tHab after the surrender in their favour by 
the plaintiff, they were entitled to the benefit 
of the sub-leases. The plaintiff made it 
clear at the outsat that he was not entitled 
to the benefit of the sub-lsases, and in fact 
the learned Judge in one part of the judg- 
ment saysthatit is common ground that 
the benefit of the sub-leases should go to 
the defendant. That being so, it seems to 
me it is a great pity that the parties could 
not agree upon the drafts, the responsibility 
for which, in my opinion, lies on the atti- 
tude taken up by the Pandias. I agree 
that the appeal must be allowed. 

8. Appeal allowed. 


ee 


CALCUTTA HIGH COURT 
Appeal No. 26 of 1937 
August 3, 1937 
OostaLio, Ac. O. J. AND Mocuay, J. 
AHMAD ALI— APPLIOANT 


versus 

ABUL KASEM IAZLUL HAQ— 
OPPOSITE KanTy epi 
idency Towns Insolvency Act o ; 
8 51 ty "Interested person — Debtor owing debt 
jointly to two brothers—Part of debt secured —Names 
of brothers mentioned as joint creditors tn insolvency 
petition—Unsecured part mentioned in list of un- 
secured debts but inadvertently in name of one brother 
only — Debts not formally admitted—Composition 
scheme sanctioned — Assignee of unsecured debt from; 
descendant in interest of one of brothers, held not 
‘interested person” and not entitled to apply for 

indication. f 
PAN took a loan of Rs. 6,000 on two promissory 
notes from two brothers A and B jointly. The 
brothers were joint. Payment of Rs. 2,000 was 
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secured by two insurance policies, The balance was 
not secured. The debtor made an application in 
insolvency. Intheschedule the names of A and B 
were mentioned as joint creditors to the extent of 
Rs. 6,090. The amount of Rs. 4,000 was showa under 
the heading of unsecured debt but inadvertently in 
the name of A alone. The debts were not, however, 
formally admitted by the Official Assignee under 
cl. 25, Sch, II of Presidency Towns Insolvency Act. 
Ultimately the debtor was adjudicated insolvent but 
he proposed a scheme of composition for paying off 
creditors. The scheme was sanctioned and the 
adjudication was annulled, One O taking advantage 
of the entry in the list of unsecured creditors and 
seeking to take place of one of the creditors got the 
claim of Rs. 4,000 assigned to him from a descendant 
in interest of A alone, though in fact both Aand B 
were jointly entitled to the claim. The composition 
scheme was not being properly worked out by the 
trustees. C thereupon applied to the Insolvency 
Court for the annulment ofthe scheme and re-adjudi- 
cating the debtor insolvent : 

Heid, that C could not apply since he was not 
an “interested person” within the meaning of s. 3L 
(1), Presidency Towns Insolvency Act. In re Frost, 
Ex parte Official Receiver (i) and In re, Iliff (2), 
referred to, 


A. from the original order in Ins lvencg 
Case No. 109 of 1926. 

Messrs. N. C. Chatterjee, S. B. Sinha and 
S. P. Chowdhury, for tue Applicant. 


Messrs. S. N. Banerjee (Sr.) and J.N. 
Majumdar, for the Debtor. 
Mr H.C. Majumdar, for the Adjudicat- 


ing Creditor. 

Costello, Ag. C. J.—This is an appeal 
against a jadgment of Remfry, J. whereby 
he dismissed an application which origin« 
ated by a notice dated April 7, 1937, and 
purported to be made in an insolveney 
matter described as Case No. 109 of 1926, 
in which the insolvent was one Abul 
Kasem fazlul Huq. The present appli- 
cation was made by one Syed Ahmad Ali, 
described as a creditor, and init he asked 
for an order re-adjudicating the debtor in- 
solvent and annulling a composition or 
scheme of arrangement; and that the 
properties of the debtor should vestin the 
Official Assignee without prejudice to the 
validity of any transfer or payment made 
or anything done or in pursuance of the 
composition or scheme. There wasa claim 
in the alternative for the enforcement of 
the composition or scheme. It is quite clear, 
however; from the course of the proceedings 
that what the applicant really desired was 
that the debtor should be readjudicated 
insolvent. The notice was: supported by 
ao affidavit affirmed by Syed Ahmad Ali 
on March 20, 1937. The case made by him, 
put shortly, is as follows ; 

Mr. Abul Kasem Fazlul Huq was, on 
June 8, 1926, adjudicated an insolvent by 
the Court on his own application. The 
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debts due and owing by the debtor 
various creditors amounted in all to over 
two lakhs of rupees, out of which the 
debtor had admitfed claims of creditors 
amounting tothe sum of Rs. 1,77,546. It 
is stated inthe affidavit that one Keshab 
Lal Addy, since deceased, late of 58, 
Wellington Street, in Calcutta was a ere» 
ditor to the extent of Rs. 4,000. The claim 
of the said Keshab Lal Addy was admitted 
by the insolvent: The atfidavit then went 
on tosay that a scheme of composition 
was sanctioned by this Court on August 26, 
1926, and two trustees were appointed sub- 
ject to their furnishing security for the sum 
of Rs. 1,26,238-10-9 within three months 
from that date. Thesetwo trustees failed 
to furnish the required security. Accord- 
ingly, another order was made by this 
Court on March 8, 1927, whereby three 
other persons, Lutfi Ali Chaudhuri, Syed 
Mehommad Zinal Huq and Mr. Wajid Ali, 
were appointed trustees and they were 
ordered to furnish security in thesum of 
Rs, 97,033. These trustees 
security. In para.6 of the affidavit filed 
by Syed Ahmad Ali, the material provisions 
of the scheme of arrangement are stated 
thus : 


to 


‘“a) That the scheduled creditors of the insolvent . 


were divided intotwo groups, namely group Aand 


group B. Group A included the attaching creditors . 


who had attached the insolvent's salary and the 
attached money had been brought into’Uourt and 
were inthe hands of the Registrar of this- Hon'ble 
Court. The rest of the creditors were placed. in 
group B. : 

(b) The creditors in group A were to receive 
rateably the money in the handsof Registrar of 
this Hon'ble Oourt realized. as the result of the said 
attachments. ; 

(c) The trustees would pay Rs. 15,50) rateably 
to the creditors in groupB before October 31, 1926, 
and alike sum by December 31, 1926. ` 

(d) After payment of the said pum of Rs, 15,500 
each to the creditors in group B the trustees 
would pay Rs, 6,000 rateably to all the creditors 
in groups A anu B alikeon or before June 30 
in every year until every creditor shall be paid 


‘eight annas in the rupee of their respective claims.” 


That is how the terms of the scheme of 
composition were set forth in the afidavit 
and the statement is substantially accurate. 
An allegation was made in the affidavit 
that by reason of the, scheme and the order 
annulling the adjudication the creditors had 
been kept at bay. It was further alleged 
thatin order to end an impasse, several 
creditors iacluded in the schedule put in 
by the insolvent had at various times ap- 
plied to tnis Oourt tor tue annulment of the 
scneme of composition and for the readjudi- 
cation of the insolvent, 


did furnish - 


These applications - 


had been adjourned from time tọ time- 


16 


` from the 
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until eventually they were all with drawn 
on March 9, 1927. The applicant based 
his right to intervene in the matter of the 
insolvent upon the grounds that the creditor 
Keshab Lal Addy had died on February 15, 
1931 intestate, leaving him surviving 
Bama Charan Addy (since deceased) who 
was his only son and sole heir. Bama 
Charan himself died on February 5, 1935, 
after having made a will, dated December 15, 
1934 and a codicil thereto dated December 
23, 1934, in whichhe named as sole bene- 
ficiary his son, Gopi Nath Addy, who ty tke 
provisions of the will and the codicil be- 
came entitled to the whole ofthe estate 
and the eects inherited by Bama Charan 
Addy from his father Keshab Lal Addy 
including the debt said to be owing by 
the insolvent to Keshab Lal Addy, so that 
by the death of Bama Charan, Gopi Nath 
became entitled,in his own right, to the 
benefit of the claim which originally 
Keshab Lal Addy had against the in- 
solvent. The allegation, which really 
indicates the foundation of the alleged 
right of the present applicant to come before 
the Court in connection with this particular 
insolvency, is set out in para. 15 of the 
affidavit as follows : 

“By a deed of assignment made on and bearing 
date March 17, 1937, the said Gopi Nath assigned 
his. said claim” against the insolvent to your 
petitioner (i. e, Syed Ahmad Ali), absolutely.” 

It isto be observed therefore that the 
case made inthis affidavit was that Abul 
Kasem Fazlul Huq was indebted to Keshab 
Lal Addy inthe sum of Rs. 4,000. It is 
perhaps convenient that | should now refer 
toa further affidavit made by Syed Ahmad 
Ali inanswer to an affidavit made by 
one Sukha May Das Gupta on April 16, 
1937, and a furtker affidavit by Sukha May 
Das Gupta on April 17, 1937. In his 
second affidavit Syed Ahmad Ali says in 
para. 5: 

“It will appear fromthe schedule annexed hereto 
that the debtor owed Rs. 4,000 to Keshab Lal Addy 
of 58, Wellington Strect. It will further appear 
said schedule that the debtor had 

admitted therein that Rs. 4,000 was due and owing 

by him to Keshab Lal Addy alone. The statement 
made inthe said affidavit that through inadvertence 
the name of Keshab Lal Addy was mentioned in 
the schedule is not true and has been made at 
this late stage in order to further delay payment 
of the said debt. J deny that the unsecured debt 
mentioned in Sch, A of the said affidavit has any 
connection with the debt of Rs.6,000due by the 

debtor to Keshab Lal Addy and his brothers. I 

say that the said debt of Rs. 4,000 was due to 

Keshab Lal Addy alone and by reason of the 

assignment mentioned in my affidavit affirmed on 
e March 20, 1937, the said debt fs now owing to me 

and I am entitled to get payment of the same.” 


< 
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In para The seeks to emphasize the 
deter by saying that Rs. 4,000 was dus to 
the original creditor Keshab Lal Addy and 
that the said debt having been assigned to 
him he was entitled to get payment of the 
same. When one looks at the deed of 
assignment of March 17, which, asI have 
stated, purp2rts to be the foundation of the 
applicant's rigat to come before the Court, 


one finds therein these recitals: 

“Whereas one Keshab Lal Addy, a Hindu governed 
by the Dayabhaga School of Hindu Law, departed 
this earthly life on or about February 15, 1931, intes- 
tate and leaving him surviving his onlyson and heir 
Bama Charan Addy since deceased who took out 
Succession Certificate to the estate of the said Keshab 
Lal Addy from the Hon'ble High Court of Judicature 
at Fort William in Bengal on September 2i, 1931. 
And whereas the said Bama Charan Addy breathed 
his lest on February 5, 1935, after having duly made 
and published his last will end testament dated 
December 15, 1931, and a codicil thereto dated Decem- 
ber 23, 1931, and leaving him surviving his only 
adopted sonand heir Gopi Nath Addy. And where- 
asthe said Keshab Lal Addy had lent and advanc- 
ed a sum of Rupees four thousand (Rs. 4,060) only to 
ane Mr. A.K. Fazlul Huq in the year 1924 for which 
the said Mr. A. K. Fazlul Huq executed a promis- 
sory note in favour of the said Keshab Lal Addy. 
And whereas the said Mr. A. K. | Faslul Huq was 
adjudicated insolvent by the Hon'ble High Court at 
Oalcutta in its insolvency jurisdiction on June 8, 
1926. on his own petition and thereafter filed his 
achedule in which he put in the name of the said 
Keshab Lal Addy as a oreditor for the sum of 


< Rs, 4,000 which debt hs admitted in his schedule, 


‘And whereas the said Mr, A. K. Fazlul Hug entered 
into a composition with his creditors which compo- 
sition was sanctioned by the said Hon'ble Court 
and the said adjudication order was annulled by 
the order of August 25, 1926, upon the conditions as 
te security to be furnished by the trustees appuinted 
by the said order and whereas the said trustees 
could not furnish security as mentioned in the said 
order. And whereas the said composition has not 
been carried out and the creditors generally and 
the said Keshab Lal Addy in particular was not 
paid any portion of the composition agreed upon. 
And whereasthe said Keshab Lal Addy died on or 
about February 15, 1931. And whereas by the will 
and codicil of the said Bama Charan Addy, the whole 
of the estate and effects inherited by him, the said 
Bama Charan Addy, from his father, the said Keshab 
Lal Addy, including the said debt due and owing 
by the said Mr. A. K. Faztul was bequeathed to the 
assignor, And whereas testamentary proceedings 
of the said willand codicil of Bama Oharan Addy 
are now pending in the High Oourt of Calcutta. 
‘And whereas the assignor is now entitled to the said 
debt or claim of Rs. 4,000 due and owing by the said 
Mr. A. K Fazlul Huq to the said Keshab Lal Addy 
(since deceased) as a legatee and in case the said 
will and codicil be not probatedshen as the sole heir, 
And whereas the assigaor has, agreed with the 
assignee for the transfer of the said debt or claim to 
the assignee forthe sum of Rs. 1,500 Now, this 
indenture witnesseth that in consideration of the 
sum of Rupees fifteen hundred only, the assigaor doth 
hereby assign, seil, transfer and convey i Ane as- 
signeaall his right, title, interest, claim and demand 
whatsoever into and upon the ssid debt of Rs. 4,090 
only.” 
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It isto be seen therefore that both in 
the affidavits filed by Syed Ahmad Ali and 
in tke deed of assignment, the case made 
was that what tho applicant was entitled 
to was a debt of Rs. 4,000 only whicb had 
originally been lent to Abul Kasem Fazlul 
Huq upon a promissory note for dhat 
amount and that indeed was the case put 
before us in the opening stages of this 
appeal. The learned Judge came to the 
conclusion that the applicant had not estab- 
lished the position that he was a “person 
interested” within tke contemplation of 
B. 31 (1), Presidency Towns Insolvency Act, 
which isthe enactment under which this 
application was purported to be made. That 
section isin these terms : 

“If default is made in the payment of an instal- 
ment due in pursuance of anycompcsition or scheme, 
approved as aforesaid, or ifit appears to the Court 
that the composition or scheme cannot proceed with- 
out injustice or undue delay or that the approval of 


the Court was obtained by fraud, the Court may, if it 
thinks fit,” 
and I would stress those words, 

“on application by any person interested, re-adjudgé 
the debtor insolvent and annul the composition or 
scheme, and the property of the debtor shall there- 
upon vest in the Official Assignee but without pre- 
judice to the validity of any transfer or payment duly 
made or of anything duly done under or in pursuance 
of the composition or scheme,” 


Tt will be recalled that the words of the 
notice on which the present proceedings 
are based were obviously designed to follow 
the lines of the provisions laid down in 
8.31 (1). The chronology of this matter is 
shortly as follows: The original order of 
adjudication was on May 8, 1926. The 
schedule of affairs was filed by the debtor 
on August 6, 1926 and there were in all 
some 55 creditors. The debtor proposed a 
scheme Of composition under which the cre- 
ditors would eventually receive dividends to 
the extent of eight annas in the rupee. The 
total amout of debts as shown in the sche- 
dule was Rs. ?,17,346 and, as stated in the 
affidavit of Syed Ahmad Ali, they were 
divided up intotwo groups A and B, A 
being the creditors who had already obtain- 
ed attachment in execution of the decrees 
which they had obtained against the debtor 
and group B being the other creditors. On 
August 19,1926, the Official Assignee sub- 
mitted a report which one can only describe 
as being of a very perfunctory description. 
It is headed: “Re: Abul Kasem Fazlul 
Huq. ex parte v. The Creditor.” As to 
which of the creditors the Official Assignee 
was referring to, we have no information. In 
the course of the report, the Official Assignee 
stated thatin order to pay eight annas in 
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the rupee to the creditors, the insolvent's 
estate requires Rs. 1,26,238-109 Later he 


says : 

Tib terms of proposal appear to be reasonable 
and calculated to benefit the general body of credi- 
tors. The public examination of the insolvent has 
not been held. Theclaims of all the creditors are 
admitted.” 

Scme discussion has taken place as to 
whether by that last statement the Official 
Assignee meant it to be understood that 
he himeelf had admitted the claim of all 
the creditors or whether he was merely 
saying that the claims of allthe creditors 
were admitted by the debtor. I shall refer 
to that point again in a moment. To con- 
tinue the history of the matter, apparently 
in some degree, at any rate, upon the faith 
of that report of the Official Assignee, an 
order was made on August 25, 1926, sanc- 
tioning the scheme of composition which 
bad been put forward by the debtor and 
annulling the adjudication. There was a 
condition, as I have previously stated, that 
the two trustees who originally were 8. M. 
Masiah and N. O. Churder should give 
security to the extent of some three lakhs 
of rupees. No security was, in fact, furnish- 
ed by these trustees. Accordingly, on March 
1, 1927, an application was made for the 
removal of these two trustees and for the 
appointment of new trustees. It was then 
that the three persons, whose names I have 
already given, were on March 8, 1927, 
appointed trustees in place of the original 
trustees. A security bond was entered into 
by them on March 21,1927. I might ob- 
serve, in passing, that the learned Judge 
seems to have taken a view as to tke effect 
of this security bond, whichis not one to 
which we can subscribe, It is, however, not 
necessary to pursue that matter any further 
having regard to our opinion on the main 
part of the case. I have pointed out that 
in the affidavit of Syed Ahmad Ali there 
is reference to the fact that there were 
previous applications made to this Court for 
the readjudication of the debtor and annul- 


‘ment of the scheme of composition. The 


first of these applications was made on Sep- 
tember 10, 1931. The second was made on 
April 9, 1935, and the third was made on 
May 1, 1935, and all three of them were kept 
alive and pending in this Court until May 
9, 1937. It will be seen therefore that one 
of them had been in existence but held in 
suspense-for a period of some six years. 
But they all disappeared on March 9 of this 
year and almost within cne week from that 
date there comes into existence the deed 
of assignment which purports to give and 
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was designed to give a right to Syed Ahmad 
Ali to acquire an interest and the right to 
take proceedings in connection with the 
affairs of Abul Kasem Fgzlul Huq. 

The case for the applicant comes to this: 
that the scheme of composition was never 
made effective and was never carried out 
or, at any rate, not properly carried out by 
the trustees who were appointed as long ago 
as March 8, 1927; in cther words, coming 
into Court ten years after the trustees have 
been appointed, Syed Ahmad Ali was claim- 
ing that hehad a right to participate in 
the scheme and to receive at the hands of 
the trustees a dividend to the extent men- 
tioned inthe scheme of composition. It 
comes to this: that for his outlay of Rs. 1,500 
Syed Ahmad Ali was claiming to obtain 
sooner or later the sum of Rs. 2,000, being 
eight annas in the rupee of the original debt 
of Rs. 4,000 said to have been due by Abul 
Kasem Fazlul Huq to Keshab Lal Addy. 
The contention put forward by Mr. Chat- 
terjee before us in this appeal was that the 
scheme being a failure, the trustees had not 
carried out their duties, the creditors had 
not received the dividends as they ought 
tohave done and in the affidavit made by 
Sukha May Das Gupta on behalf of Abul 
Kasem Fazlul Hug it had been admitted 
that nothing had been paid to some of the 
creditors including Keshab Lal Addy and 
Nil Mani Addy. Mr, Ohatterjee’s argument, 
following the lines indicated in the affidavit 
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of Syed Ahmad Ali and in the recitals in 
the deed of assignment, was to the effect 
that the debt which ultimately had become 
the property of Syed Ahmad Ali was defi- 
nitely one due in respect of a separate 
transaction whereby Keshab Lal Addy had 
len? to Abul Kasem Fazlul Hrq the specific 
sum of Rs. 4,000 unon the security of a 
particular promissory note for that actual 
amount, The case thus put forward was 
said to be substantiated by an entry in 
x, A to the schedule of affairs of Abul 
Kasem Fazlul Huq affirmed on August 6, 
1925. Exhibit A is a list of unsecured cree 
ditors with their names arranged in alpha» 
betical order and numbered. Against No. 32 
we find this entry. 
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; Date when 
Name. Address and | Amount . contractad, 
occupation. of debt. year. 
Keshab Lal | 58, Wellington | Bs. 4,000 | 1924 
Addy. Street. 


* And in the column which is headed 
‘admitted or disputed,’ the word ‘admitted’ 
is written in manuscript. The sheet on 
which these entries appear is signed by 
Abul Kasem Fazlul Huq. There were, how- 
ever, two other exhibits to the schedule of 
affairs, Ex. B, which is a list of creditors 
fully secured (with which we are not con- 
cerned) and Ex. CŒ, which is a list- of 
creditors partly secured in which we find 
an entry against No. 2— 
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{ 6 7 8 9 
Address Date when | Month . 
Name of | and occu-| Amount | contracted.; Conside-! Parti- and year | Estimated | Balance 
creditor. | pation. of debt. Month. ration, | culars of when value of | of debt 
Year. | security. | given. security. junsecured. 
Pledge of | 
Keshab | 58, Wel- | Rs. 6,000, | February Cash. |LifeInsu-; 1924. Rs. 2,000. | Rs. 4,000. 
Lal Addy | lington 1921. Tance Poli- 
& Bros. Street. * eies, | 














Now, Sukha May Das Gupta. in tle affi- 
davit sworn by Lim as Abul Kasem F'azlul 
Huq s manager, cn April 10, 1937, has 
given this explanation with regard to the 
entries to which I have just referred. He 
says in para. 5: 

“I say that Keshab Lal Addy and Nil Mani Addy, 
who were brothers, jointly lent and advanced to the 
debtor two sums of money, viz , Rs. 5,000 and Rs. 1,000, 
on two promissory notes dated, respectively, May 
5, 1924, and August 4, 1924, executed by the said 
debtor intheir favour. The said debtor secured pay- 
ment of the said two debts by assignment of two 
life policies Nos. 205133 and 201894 ‘in Scottish 
Union and National Insurance Co., on the life of the 
debtor abovenamed. In the schedule of affairs the 
said debtor included Keshab Lal Addy and brother 
in part “O” thereof and showed them to be a secured 
creditor for Rg. 2,000 and an unsecured creditor to 








the extent of the balance, mz., Rs. 4,000 in respect of 
the said two promissory notes. The said unsecured 
claim of Rs. 4,000 was included in Part 1 of the 
schedule of affairs and through inadvertence the 
name of Keshab Lal Addy was mentioned there as 
the unsecured creditor for Rs 4,000. It is unture 
and I deny that the said Keshab Lal Addy alone is & 
creditor for Rs. 4,000 or that his claim for Rs 4,000 
was admitted by the debtor as alleged. Asa mat- 
ter of fact both Keshab Lal 4ddy and Nil Mani 
Addy were entitled to the said sum of Rs, 4,900, 


Now, having regard to the case made in 
the aTidavit of Syed Ahmad Ali, one can 
only form the opinion that what has 
happened here is that Syed Ahmad Ali, in 
seeking to take the place of one of the 
creditors in the insolvency of Abul Kasem 
Fazlul Hug, had picked out a debt which, 
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he thought was originally due to one indi- 
vidual Keshab Lal Addy, having seen the 


.entry in list A and upon the strength of 


that he acquired or endeavoured to acquire 
such right as the present legal representa- 
tive of Keshab Lal Addy might possess in 


. regard to that particular debt, and Hence 


we get the deed of assignment of March 
17, 1937. It is impossible for a Court, 


.in my opinicn, to take the view that this 


was a genuine transaction in the sense tbat 


-it was a business transaction or something 


in the nature of a speculative Investment 
on the part of Syed Ahmad Ali. Having 


. regard to the catena of circumstances and 
- the conjunction of dates and indeed all 


the conscmitant facts of this matter, one 
can only come to the conclusion that in 
acquiring orattempting to acquire a right 
to come into Court as a ‘person interested" 


_within the contemplation of g. 31 (1), 


Presidency Towns Insolvency Act, Syed 
Ahmad Ali was not Kaga A free from 
some ulterior motive. Into that aspect 6f 
the matter, however, the Court need not 
enter and we must deal with this applica- 


. tion and the appeal, which is now before 


us, solely upon the basis of whether or not 
in the first instance Syed Ahmad Ali isa 
“person interested” and, secondly, whether 
even so, this is a case in which we ought 
to exercise in his favour the discretion 


. which s, 31 (1) undoubtedly gives to the 


Court. 

I have already stated what the case was 
as made by Mr Chatterjee. But with a total 
disregard of consistency or even coherence, 
Mr, Sinha, arguing on behalf of the appel- 
lant in succession to Mr. Ohatterjee, has put 


.forward an entirely different case. He has 


sought to induce us to take the view that 
the alleged debt of Rs. 4,000 was really 
part of a larger debt owing by the insolvent 
to Keshab Lal Addy and his brother Nil 
Mani Addy and that Syed Ahmad Ali is 
entitled to make a claim upon the basis of 
that debt, because the insolvent in the last 
column of the list (which is Ex. A) had 
entered or caused to be entered the word 
“admitted.” In cur view, however, even if 
that is the position, itis not sufficient to 


- entitle the a Ppligant to succeed in this case, 


1 think the explanation given by Suk 

May Das Gupta, as to how it sore aboa 
that there is this entry of Ra. 4,000 in the 
sheet, Ex. A, is correct to this extent that 
the debtor with a desire to be quite frank 
as to his affairs had in effect stated his debt 
to the Addys twice over. He had stated it 
in Ex. O in full, namely the sum of 
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Rs. 6,000. He had there stated that that 
sum was secured to the extent of Rs. 2,000, 
leaving a balance unsecured of Rs. 4,000. 

at being the position, he evidently 
thought it necessary or, at any rate, desir- 
ab'e, toinclude that sum of Rs. 4,000, 
amongst the debts contained in Ex. A, that 
is to say, the list of unsecured creditors. 

I have stated that there never was any 
separate debt of Rs. 4,000 due from the 
insolvent to Keshab Lal Addy. The only 
debt owing to him was a joint debt due to 
him and to NilMani Addy as set forth in 
the proof of claim filed by a son of Nil 
Mani Addy on bebalf of his father and his 
uncle, that is to say on behalf of the bro~ 
thers Keshab Lal Addy and Nil Mani Addy. 
That proof of claim and the particulars of 
account annexed thereto show that on May 
5, 1924, there was a sum of Rs. 5,000 lent on 
a promissory note. A further sum of 
Rs. 1,000 was similarly lent on August 
4, 1924. Various items are then put in, 
three of them being for interest due on 
the note, one for money paid for keeping 
alive policy No. 205133 and the other for a 
premium which was then due. This proof 
of claim, as far as one can see, Was never 
formally admitted by the Official Assignee. 
‘he learned Counsel appearing on behalf 
of Syed Ahmad Ali has contended that. the 
somewhat ambiguous statement made by 
ths Official Assignee in his report in 
para. 14 ought to be taken as being a 
declaration that he himself admitted all 
the claims of the creditors including the 
claim of Keshab Lal Addy and Nil Mani 
Addy. Iam entirely unable to accept that 
contention. In my opinicn the Official 
Assignee was meaning no more than that 
the debtor himself had admitted the claims 
of all creditcrs. J go further and say that, 
even if it were the fact that that statement. 
in para. 14 was intended to mean that the 
Official Assignee had himself admitted the 
claims of the creditors, that would not, in 
my opinion, be sufficient or acceptable to 
the Court as testimony that he himself, in 
bis capacity as Official Assignee, had formal- 
ly admitted the claim of avy particular 
creditor. 

Upon looking at the form put in on 
behalf of Keshab Lal Addy and Nil Mani 
Addy and verified by the solemn applica- 
tion made before a Commissioner of this 
Ccurt by the son of Nil Mani Addy, we find 
that there is a space provided under the 
heading: “Admitted to rank for dividend 
fer.” “this....... day of.....s0 on,"® 
with a space for the signature of the Official 
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Assignes, indicating that the Official Assi- 
gnee ought to have stated upon the form 
itself whether or not he was admitting the 
claim on behalf of tkis ,particular creditor. 
It is significant and completely destructive 
of the case originally made by Syed Ahmad 
Aliin his affidavit and put forward on his 
behalf by Mr. Chatterjee, that this form 
is headed “Oreditor No. 32" showing quite 
clearly that the sum of Rs. 4,000 appearing 
onthe sheet, Ex. A, was indeed a part of 
the debt claimed by the two Addys jointly 
and not a debt due to Keshab Lal Addy 
alone. The space prepared for the 
signature of the Official Assignee is blank. 
There is nothing whatever before us to 
show that this claim was even considered 
seriously by the Official Assignee, still 
less that he ever accorded to it his formal 
sanction as a claim which ought to rank 
as dividend in the insolvency or under any 
scheme of composition. In tbis connection, 
it is important to bear in mind the provi- 
sions of cl. 25 of Sch II, Presidency Towns 
Insolvency Act which is in these terms: 
“The Official Assignee ehall examine every proof 
and the grounds of the debt, and in writing admit 
cr reject it in whole orin part, or require further 


evidencein support of it. If he rejects a proof, 
he shall state in writing to the creditor the grounds 
of the rejection.” 
There is also r. 122-3 of the Oaleutta 
Rules made ander the Presidency Towns 
Insolvency Act (HI of 1909) which cays: 
“Proof of debts: Subject to the power of the 
Court to extend the time, the Official Assignee 
within :8 days after receiving a proof which has 
not previously been dealt with by him shall, in 
writing, either admit or rejectit wholly, or in part 
or require further evidence in support thereof: Prc- 
vided that where the Official Assignee has given 
notice of his intention to declare a dividend, he 


shall, within 14 days after the date mentioned in’ 


such notice as the tatest date upon which proof 
must be lodged, examine and in writing admit, or 
reject every proof which has not been already 
admitted or rejected, and given notice of his decision 
rejecting a proof wholly or in part to the creditor 
affected thereby.” | 

There is uothing before usin these pro- 
ceedings to show that the Official Assignee 
ever c.mplied with either the provisions 
contained in cl. 25 or those of r. 128-J. 
Moreover, in the circumstances of the pre- 
sent case, the provisions of r. 128+) itself 
are material. That Rule says: 

“Every person claiming to be a creditor under any 
composition or scheme, who ,has not proved his debt 
before the approval of such composition or scheme, 
shall lodge his proof with the trustee thereunder, if 
any, or if there ie no such trustee, with the Official As- 
signee who shall admit or reject the same, And no 
creditor shall be entitled to enforce payment of any 
part of the sums payable under a composition or 
scheme unless and until hehas proved his debt and 
his proof has heen admitted.” 
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Now, if there is no evidence that the proof 
which was put in by Keshab Lal Addy and 
Nil Mani Addy was ever admitted by the 
Official Assignee, a fortiori it follows that 
any claim made by an alleged assignee from 
Keshab Lal Addy and Nil Mani Addy 
would be in a worse position. And in a still 
worse position would be an alleged assignee 
from one only cf these two judgment credi- 
tors, for example, an alleged assignee from 
Keshab Lal Addy. In an even worse posi- 
tion again would be an alleged assignee not 
from either of the original judgment-credi- 
tors, but from some one who is said to be 
the descendant-in-interest of one out of two 
judgment-creditors. One has only to state 
the facts in order to see how extremely 
uusubstantial and indeed utterly without 
any solid foundation is the claim put for- 
ward by Syed Ahmad Ali to be a “person 
interested” (in the strict sense of the 
expression) in the insolvency matter of 
1926 or in the scheme or composition which 
*has been in existence for more than a 
decade, A matter of this kind, if it had 
‘ocenrred in England, would fall within the 
purview ofr. 27] of the Backruptey Rules, 
1915, which says: 4 

“Ifa person to whom dividends are payable desires 
that they shall be paid tosome other person, he 
may lodge with the trustee a request to that effect 


which shall bea sufficient authority for payment of 
the dividend to the person therein named.” 

That rule was no doubt made in order 
to avoid difficulty of the kind created by 
the decision in the case in In re Frost, Bx 
parte Official Receiver (1) at pp. 52-53%, 
where it was held that there was no 
jurisdiction to make an order in a case 
where certain creditors of a bankrupt, 
whose proofs had been allowed in the bank- 
rupicy, assigned their debts to the res- 
pondent, who had applied to the Oounty 
Court in which the bankrupt’s estate was 
being administered for an order under 
a. 03, Bankruptcy Act, 1873, that the trustee 
should pay to the respondent the dividend 
payable in respect of the debtsso assign- 
ed. Bigham, J. as he was in those days, 
gone respondent in this case is the assignee of cer- 
train debts due by the bankrupts, and as such is 
undoubtedly entitled in some way to receive the 
dividends in respect of those debts. Now she says, 
gheis entitled to recover them by requiring the 
Official Receiver as trustee to make out cheques for 
those dividends in her favour. I am of opinion that 
she is not entitled to receive them in any such way. 
I think the case is entirely governed by e. 58, sub- 
s. (1', Which points out how dividents are to be 

(1) (1899) 2 Q B50; 68 L J Q B 663; 80 L T 496; 47 
W R 512; 6 Manson 194. 
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distributed, namely amongst the creditors who have 
proved their debts. The respondent in this case has 
proved no debt at all, therefore, in my opinion, she 
does not come within the category of persons who 
are entitled to receive dividends from the trustee. 
She hasno dobut a right to require the creditors 
who have assigned their debts to her to hand over 
to her the cheques which they may receive from,the 
trustee, or the proceeds of those cheques And she 
has probably, as my brother Wright has suggested, a 
right to put upon the file a proof to stand in the 
place ofthe proots made by her assignor. If she 
does that, she will become a creditor who has proved 
her debt within the meaning of s, 58, eub s. (1) and 
will then, though not till then, be entitled to receive 
from the trustee the money which he has to distribute 
in respect of the debts assigned.” 

In this connection also, I would refer to 
the case in In re Iliff (2). In that 
case the applicant, who was the assignee of 
a proof in tke bankruptcy, had asked the 
Official Receiver, as trustee in the bank- 
ruptcy, to examine into the proof and the 
assignment, and, if satisfied therewith, to 
put a proofon the file in the name of the 
assignee in substitution for the proof of the 
sesignor, that being the procedure suggest~ 
ed by the Courtin In re Frost, Ex parte 
Oficial Receiver (1). The Official Re- 
ceiver, having examined into the 
mattsr, expressed his willingness to place 
the assignee’s proof on the file if ordered to 
do so by the Court. The assignee thereupon 
applied to the County Court... for an 
order directing the Official Receiver to place 
his proof on the. file in placeof the proof of 
the aesignor. The County Court Judge 
refused to make any order on tke ground 
that it was no part of the business of the 
Court, and that the Official Receiver ought 
to deal with the proof on his own responsi- 
bility. The matter came before a Divisional 
Court consisting of Wright and Darling, JJ. 
and it was then held that: 

“In future, cases of this kind after the Official 
Receiver or trustee has examined into the assign- 
ment, and satisfied himself asto its genuineness, 
the assignee should apply to the Court to give leave 
to the Official Receiver to place a proof by him (the 
assignee) on the file in place of the proof of the 
agsignor.” 

That would seem to give some indication 
of the kind of procedure which ought to 
have been adopted in the present case for 
the purpose of eslablishing that Syed 
Ahmad Ali was jndeed a “person inter- 
ested” within the purview of s..31 (1). 
Presidency Towns Insolvency Act. In all 
the cireumstances of the case, we are 
definitely of opinicn that the conclusions 
arrived at by the learned Judge at the 
first instance were correct. It does not 
appear that Syed Ahmad Ali has in any 


(2) (1802) 51 W R 80; 18 T L R819. 
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way whatever established a right to come 
in on the basis of his being a creditor and 
ask the Court to set asidethe scheme or 
comp%sition enteredjinto so long agoor to 
ask for the re-adjudication of the debtor. 
The appeal must be dismissed with costs. 
Edgley, J.—I agree. 
D. Appeal dismissed. 


aaa 


ALLAHABAD HIGH COURT 
First Appeals Nos. 389, 166 and 167 
of 1935 
September 12, 1938 
Bennet, Ac. C. J. AND Verma, J. 
DAMODAR DAS— APPELLANT 
versus 

SECRETARY or STATE—Resronpent 

Land Acquisition Act (I of 1894), ss. 3 (a), 34— 
Land, if includes bungalow—Government claiming 
title to land—Compensation, whether can be awarded 
tor bungalow standing on tt—Fair rate of interest 
for investments on house property in eantonments. 

For the Land Acquisition Act, a bungalow is in- 
cluded in the definition of “land” and the case 
lies for compensation to be awarded for a bunga- 
low, where the Government claims title to the land 
and does not propose to pay compensation for the 
land, and states in the notice that the land has 
been resumed. Secretary of State v. Satishchandra 
Sen (1), Makhan Lalv. Secretary of State (2), Imdad 
Ali v. Collector of Farakhabad (3) and Crown 
Brewery, Mussoorie v. Collector of Dehra Dun (4), 
referred to, Secretary of State for India v, Allahabad 
Bank, Ltd., Cawnpore (5), relied on. jp. 957, col, 2.) 

Prima facie and inthe absence of special cir- 
cumstances to the contrary, the rate of 12 per cent. 
per annum may be taken as afair, proper and rea- 
sonable rate for the return to be expected from 
investing money in house property in cantonments. 
Gajraj Singh v. Muhammad Mushtaq Ali (6), follow- 
ed. [ibid.] 4 . 

Messrs. P. L. Banerji, Benod Behari Lal 
and S. N. Katju, for the Appellant. 

Messrs. S. K. Dar and D. Sanyal, for the 
Respondent. 

Bennet, Ag. C. J.—'[his isa first appeal 
brought by R. S. Damodar Das, Advocate, 
against a decree of the learned District 
Judge of Meerut in a land acquisition 
reference. The appeal is similar in 
some ways to F. A. No. 186 and E, A. 
No. 167 of 1935, decided at the same time 
by this Bench. But in the present case 
on p. 7; line 44, appellant has stated: 

“I do not ask for compensation for the land. I 
do not know if the land belongs to the Govern- 


- ment.” 


In the other appeals the appellants 
had claimed that the land belonged to 
them. The present appellant bought the 
bungalow No. 162 in Meerut Cantonments 
on November 2], 1920, by a sale deed 
from Musammat Lalan printed on p. 25, 
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where it is stated at lines 20—23 that the 
vendor has: 

“sold the bungalow aforesaid together with the 
boundaries and rights and appurtenances releting 
thereto and rights and énterests in electricity, 
etc., except the land belonging to Government,” 

In spite of these admissions the appel- 
lant has claimed in the lower Court on 
p. 1 in addition to Rs. 38,000 fcr the 
bungalow, Rs. 2,913 for trees, Rs, 10,000 
for “cultivatory rights” and Rs. 24.50 for 
lawns, garden, well, boundary walls, ete. 
He has also claimed tbat his house can 
be traced before 1:36 and so Regulation 
dated September 12, 1236, will not apply, 
to him. We have fully considered the 
Regulation in question in F. As. Nrs 166 
and 167 of the 1935 judgment, and we 
refer toit for details. Briefly, we set out 
that by General Orders of tLe Governor- 
General-irsCouncil dated September 28, 
1807 
“no bungalows or quarters at any of the cantonments 
shall be allowed tobe sold to, or occupied by, any 
person wuo does not belongto thearmy. If indivi- 
duals, not officers, shall purchase, they must remove 
the materials, as the grounds within the limit of 
cantonments is to be kept and sppropriated exclu- 
sively to the use of the troops.” 


Meerut Cantcnment was first cecupied by 
the British between 1811 and 1813, su this 
Order in Council was then in force. It was 
replaccd by the Regulation of September 12, 
1436, which provided in 6 (1st): 

“The Government to retain the power of resump- 
tion at any time on giving one month’s notice and 
paying the value of such buildings as may have 
been authorized to be erected.” - 


This condition is still in force, being 
contained in the Aimy Regulations, India, 
1887. Under the East India Company's 
Oharter Act of 1833, 3 & 4 Wm. IV, 
Oap. 5, s. 43, it is provid.d that the 
Governcr-General-in-Council shall have 
the power of making laws and regulations, 
which under s. 45 have tho same legal 
force as an Act of Parliament. The Regu- 
lation cf 1836 which has never been 
repealed has, therefore, the force of law. 
Morecver, the ‘conditions in these Orders 
ate conditions under which Government 
made the grants of land for building pur- 
poses. Therefore the Crown Granis Act, KV 
of 1895 applies. For it is declaratory of the 
law and retrospective as s.2 shows, at it 


refers to 

“any grantor other transfer of land or any interest 
therein heretofore made or hereafter to be made.” 

Section 3 provides: 

“All provisions, restrictions, conditions and limi- 
ations ever contained in any such grant or transfer 
as aforesaid shall be valid andtake effect according 
to their tenor any rule of law, statute or enactment 


of the Legislature to the contrary notwithstand. 
ing. 

These considerations dispose of the 
claim for “eultivatory rights” lawns, 
garden, trees, ete., as all these things go 
with the laad which belongs to Govern- 
meant. All that could be transferred was 
the materials of the bungalow. As regards 
cultivation, as early as 1824 there was a 
General Order by tha Governor General-in- 
Council, No, 245 of August 19, 1824, that 
cultivation should not be allowed, and the 
objection to crops in cantonments has 
been frequently repeated in subsequent 
legislation. In Secretary of State v, Satish- 
chandra Sen (li, there was a case where 
the owner of a bungalow in Barrackpore 
Qantonment claimed compensation for 
alleged rights in the land in a case of land 
acquisition. On p. 8t1* their Lordships 
stated: 

“Their Lordships, however, have no doubt that, 
when Government are acquiring immovable pro- 
perty for a public purpose under Act I of 1893, 
eit is for the parson claiming compensation to establish 
his title to it affirmatively.” 

The burden of proof therefore lies on 
the appellant to show that he has any 
rights in the laud which admittedly belongs 
to Government, and ke his failed to show 
any such rights. The history of the 
bungalow is as follows: F. A. No.389, p. 21 
has an extract from the Cantonment 
Register 1874 which shows that Ne. 162 
was formerly 137. An old register, Ex. H, 
is produced which was begun on October l, 
1833. There were then only 11 bungalows 
in the Cavalry Lines, Later to these 11 
entries in ink, were added Nos. 12 to 32 
in pencil, The Dragoon Lines are entered 
in detail further on in the register, and 
the first entry on p. 21 of E. A. No. 3&9 
appears. As noted in the other cases, the 
numbers in the Cavalry Lines were a 
Sequence by themselves originally as the 
bungalows were gradual'y iucreased from 
11 to 33. At that stage, numbers were 
assigned for the whole cantonment in a 
series, and this bungalow which had been 
No. 31 Oavalry Lines became No, 137 
Oantonments. The entry was: 


“No. 31 The Revd. S. Whiting, 
Sold to Capt. Boyd, 
No, 137 Sold to Trevor I O, Plowden, Esq. 
Sold to Lallah Jotee Prasad, 
November 26, 1847, 


(1) 58 C 858; 130 Ind. Oas. 616; AIR 193LP O 
1; 57 IA 239; 60 ML 4 142;33L W 41: 350 W 
N 173; 58 CL J 1;33 Bom. L R175; 0193D) A L 
aar (1931) M W N ål; Ind. Rul. (1931) P U 72 
(PO. 
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< Mr: P. L. Banerji argued that this 
corresponded to an entry ia the index 
“17 Mr. Whiting” in pencil. Even if it 
dces, as it is in pencil and follows tke 
‘original 11 numbers in ink entered in the 
same writing as the date October 1, 1833, 
the entry is clearly cf later date. We 
note that in the British Infantry Lines, 
there isan entry No. 23 that Mr. Whiting 
-bought that number on January 27; 1837, so 
he probably bought it when he sold No. 12, 
which would make the sale of No. 162 in 1837, 
In any case the pointis of no importance, 
as even if the hcuse had been built before 
-1e36, then the General Order by the 
:Governor-General-in-Council of September 
28, 1€07, would apply, by which a purchaser 
‘only acquired the materials. Mr. Banerji 
‘was in error in arguing that that order 
-wes rescinded on March 29, 180~, by a 
Resolution of the Military Board, because 
(1) that body could not rescind an Order 
in Council, (2) it did not purport to do so 
‘but to explain it in regard to quarters 
only, and (3) the Regulation of 1836 did 
specifically rescind it. On p. 23 an appli- 
cation of January 12,1920, by Musammat 


‘Lalan asks for permission to cut down two . 


or threa shisham trees which was granted. 
This shows that she did not own the trees. 
On pp. 25 and 26 is her sale-deed of the 
bungalcw No. 162 to L. Damodar Das, 
The price is stated to be Rs. 20,000 but 
the detailshows that Rs. 1,000 was earnest 
money, Rs. 15,000 cash paid before the 
Sub-Registrar, and an item of Rs. 4,000 
: “left in deposit with the vendee. Interest will be 
charged on this amount at the rate of Rs. 7 per 
cent, per annum and I shall go on taking there- 
from according to my neede by granting receipts.” 
None of these receipts have been produce 
ed, though they would be in possession of 
the appellant, and he has not shown from his 
account books that he ever made any such 
payments under this unusual provision. 
At the most, therefore, this sule deed shows 
that in 1920 appellant paid Rs. 15,000 for 
the bungalow, at a time when rents were 
high and house property commanded a 
higher price than it does to day. 


The applicant produced a Mr. F. B. 
Blomfield, a partner in a firm of architects 
in Delhi, wlo is” also a surveyor. This 
witness gives evidence from p 4, and his 
valuation is at pp. 49 to52, He states that 
this valuation is ‘based on Military En- 
gineering Services quantities but at current 
rates.” His rates differ greatly from those 
of Majcr Mathews, the Garrison Engineer, 
whcse Valuation is at pp. 66 to72, For 
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example, Item No. 1 for tke foundations 
burnt bricks in clay is taken by Mr. Blom- 
field at Rs. 17 per 100 cubic feet, with a 
reswlt of Rs. 1,742, but by the Garrison 
Engineer at 1 anna? 3 pies per square feet, 
witha result of Rs. 1,077. The next item 
has the same quantity, 39,217 cubic feet 
for walls, sundried and burnt bricks in 
clay (a poor kind of substitute for mortar), 
but Mr. Blomfield takes Ks. 16 per 100 
cubic feet, and gets Rs.6,275, whereas the 
Garrison Engineer takes Rs. 13 per cubic 
feet and gets Rs. 5,098. The roofs are of 
poor material, country tiles, and in one 
portion single Allahabad tiles, but Mr. 
Blomfield takes Rs. EO per 100 sauare feet 
acd get Rs. 7,474 and only takes 25 per 
cent. reduction for depreciation though he 
admits the bungalow is 80 years old. The 
Garrison Engineer takes arate of Rs. 41-11-0 
per 100 square feet, and gets Rs. 5,192 from 
which he deducts 40 per cent. for deprecia- 
tion and gets Rs, 2,787. Tte above items 
show how it is that the estimate of Mr. 
Blomfield arrives at Rs. 24,931 for the 
house, less 25 per cent. depreciation reduc- 
ing it to Rs. 13,716, while the Garrison 
Engineer gets a total for the house of 
Rs. 16,850 less Rs. 4,779 depreciation, net 
result Rs. 10,471. Mr. Blomfield puts down 
in his summary on p. 47 an item of 
Rs. 15,000 for right of user of the land, 
which we have shown does nb arise as the 
appeliant has no such right. Another item 
is Rs. 5,445 shown as “sundries: p. 52. 
This comprises two wells, summer house, 
roads and culverts, boundary walls, making 
garden. Most of these items were probably 
made by tenants, and go with the land. 
But the Garrison Iungineer has included ia 
his estinate on p. 70 all of these items 
excepi No. 9 “making garden excluding 
trees Rs. 1,500’ and No. 10 “dhobi ghat 
Rs. 100". The garden must have been made 
by the tenants, and it is not alleged that 
the owner ever lived in this house. And the 
garden would go with the land which 
belongs to Government, No evidence was 
given as to what Mr. Blomfield meant by 
the dhobi ghat. These comparisons show 
that the estimate of the Garrison Mngineer 
is much more reliable than that of Mr. 
Blomtield. 

kR. S. Damodar Das gave evidence 
Oa p. 7 and stated the rent was Rs. 99 
per mensem when he bought the house in 
1920 for Rs. 16,000 and a promise to pay 
Rs. 4,030 more which it is not shown that 
he paid). He says that he spent Ra. 9,00) 
more on it and refers to a list Hx. 8 on 


lad 
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p. 55. This-is merely a list of 1934 and 
there are no receipts or books of accoung or 
evidence of contractors or workmen to sup- 
port him. On p.8, line 7, he said: “I have 
not kept any detailed accounts of my ex- 
penditure on the improvements.” Item No. 1 
he puis on p.55 as done in 1921 or 1922. 
Nearly all the items are really re-roofing 
or providing ceilings which would come 
under the head of special repairs. It is 
deubtful what amount he spent, but he 
has not given satisfactory evidence that he 
spent Rs. 6,000. It has been argued by Mr. 

L. Banerji that the present case 
could not have been brought under the 
Land Acquisiticn Act because that Act 
deals only with the acquisition of land, 
and that here the Secretary of State claims 
the land as owned by him, and applies 
asking for ecmpensation to be awarded 
for the buildings only. For this proposi- 
tion be relies on the Full Bench ruling in 
Makhan Lal v. Secretary of State (2). At 
p. €55* it is set out that the reference to 
the Full Bench was made because of two 
earlier rulings, and the Full Bench cver- 
ruled the dictum in the two earlier rulings 
on p. 66.*, under which the District Judge 
had heid that he had no jurisdiction to 
decide the ccmpensation to be awarded to 


the owners of buildings which stood on’ 


Nazul land, as tLe Nazul land belenged to 
Government, One earlier ruling was 
Imdad Aliv. Collector of Farakhabad (3) 
where it was held that there was no jurisdic- 
tion for the District Judge under the Land 
Acquisition Act, where the Collector claimed 
the land as belonging to Government, be- 
cause 5.15 contemplated a dispute between 
perscns who appeared in response to a 
notice under s. 9,and the Collector him- 
self was not such a person. This ruling 
was followed in Crown Brewery, Mussoort 
v. Collector of Dehra Dun (4) at p. 3417. 
Mr. Banerji thinks that though the 
ruling held that such cases do come under 
the Land Acquisilion Act, where the 
Government claims thattke land belongs 
to it, some further distirction can be 
established from tLe words used in the 
Full Bench ruling on p. 667%: 

"If welook at ss. 4 and 6, Land Acquisition Act, 
we find that what is to be acquired 1s land, and 
nothing apart from the land.” ` 

But the passage continues ; 

(2) 56 A 656; 145 Ind. Cas. 617; A IR 1934 All. 
260; (1934) AL J 32;0 RA 734 (F B). 

(3)7 A817; A W N 1888, 242, 

(4) 19 A 389; A W N 1t97, 78. 
` *Pages of ob A—|Hd] 

{Page of 19 A [Ea] 





wnotice is printed on pp. 


“Tis always open to the Secretary of State to 
declare in the Notification that the Secretary of 
State claimed the land as Nazul, and this is what 
has been done inthis case. Persons who are inter- 
ested in disputing the title of the Government to 
the land would be entitled to raise objections before 
theeCollector, and then before the District Judge, 
and to have a determination of the question of 
title on the evidence.” 

A precisely similar point was taken by 
Mr. P. L.. Banerji receLtly in F. A. No. 93 of 
1935 Secretary of State for India v. Allah- 
abad Bank, Lid., Cawnpore (5), decided on 
August 5, 1933, in which as the judgment 
of the District Judge shows on pp. 15 
and 16 of the paper-book the land was 
cantonment and notice of resumption had 
been given under the Regulation of 1936, 
and tren an application had been made 
under the Land Acquisition Act for assess- 
ment of compensation on the value of the 
bungalows only. The case was, therefore, 
similar to the present cases, in which the 
land 2 of the 
paper-book in F. A. No. 166 of 1935. In this 
appeal a Bench of this High Oourt, Hon'ble 
Harries, J. and Hon'ble Misra, J. held: 
that the District Judge was wrong in hold- 
ing that he had no jurisdiction under the 
Land Acquisition Act, and remanded the: 
ease to him for disposal on the merits. 


We may point out that the Land Acqui-: 


sition Act, s. 3 (a) states that 

“the expression ‘land’ includes benefit to arise 
out of land, and things attached to the earth or. 
Peran ni fastened to anything attached to the 
earth.” 

For the Act therefore a bungalow is 
included in ihe deSnilion of “land” and the. 
case lies for compensation to be awarded: 
for a bungalow, where the Government 
claims title to the land and does not pro-' 
pose to pay compensation for the land, and’ 
states in the notice that the land has been 
resumed. 

As in F. A. No. 1¢6 of 1935, we follow 
the rule in Gajraj Singh v. Muhammad 
Mushtag Ali (6).at p.. 173* : 

“Prima facie and in the absence of special cire 
cumstances to the contrary, the rate of 12 per cent, 
per annum may be taken as a fair, proper and 
reasonable rate.” 

That dictum was applied to simple mort- 
gages, but for the reaspns given in that 
ruling we think it isa fair rate to tuke for 
the return to be expected from investing 
money in house property in cantonments. 
Now R. S. Damodar Das claims that he 
has increased the rent from Rs. 93 in 1920, 

(5) 180 Ind. Cas, 538; A I R 1939 All. 34; (1938) A L’ 
J 116i; l1 RA 444 : r 
(6) (19384) A L J 170, 1:7 Ind. Cas. 424A I R 
1933 All. 913; 56 A z63;6 RA 416 ` 

*Page of (1983) A L. Jka] 
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by Rs. 102 on the expenditure of Ra. 5,000 
making the rent Ra. 200. We do not think 
that was a fair increase for such a small 
expenditure even if made in full. If we 
take 12 per cent. of Rs. 5,000 it would came 
to Rs. 600 perannum. The former rént 
Rs. 98 is Rs. 1,176 perannum. The fair 
rent would be the total Rs. 148 per month of 
Rs. 1,776. Lf we multiply this by 8 1/3, which 
corresponds of 12 per cent. per annum, we 
get Rs. 14,716. This is slightly larger than 
the figure of the Garrison Engineer taken 
by the Court below, Rs. 13,650. We there- 
fore allow tLe appeal to this extent that 
we take the value at Rs. 14,716 plus 15 per 
cent. for compulsory acquisition, Rs. 2,207, 
total Rs. 16,923. We thus allow Rs. 16,923 in 
place of the Rs. 15,967 allowed by the Dis- 
trict Judge and Rs. 10,893-13-0 allowed 
by the Land Acquisition Officer, The latter 
amount and the increase of the District 
Judge have apparently already been paid. 


Our decree will, therefore, be that we allow ° 


a further sum of Rs. 1,226 above what was 
decreed by the District Judge, and this 
Rs. 1,226 will carry interest at Ks. 6 per cent. 
per annum simple from May 7, 1934, till the 
date of our decree. The parties will pay 
and receive costs proportionate fo success 
and failure. 

verma, J.—TI agree. 

By the Court—The appeal is allowed 
in part.. The appellant is allowed a further 
sum of Rs. 1,225 over and above what was 
decreed by the learned District Judge, 
This sum of Rs.1,226 will carry interest at 
6 per cent. per annum simple from May 7, 
1934, till the date of our decree. The parties 
in this appeal will pay and receive costs in 
proportion to success and fajlure. 


8. Appeal allowed in part. 





NAGPUR HIGH COURT 
Civil Revision Application No. 746 
of 1937 
August 15, 1938 
GRUBB, J. 
ASALATKHAN—Devenpant 
—APPLICANT 
versus 
SAMSHERKH AN—Ptaintipe— 
NON- APPLICANT 
Court Fees Act (VII of 1870), 88. 7 (iv), 7 (v) 
Sch II, Art. 17 (vi)—Interpretation of Act—Suit for 
removal of defendant from mutawalliship, and for 
appointing plaintiff in his place and for rendition of 
accounts ~—Court-fee payable—Civil Procedure Code 
(Act V.of 1908), s. 115-- Question of jurisdiction in- 
volued—Application is maintainable. 
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In case of doubt, in the matter of court-fees, the 
Court ought to lean towards an interpretation favour- 
able @ the litigant 

loa suit styled as ome for removal of mutawalli 
and rendition of accounts the reliefs claimed were 
as follows: (1) Removal of the defendant from 
mutawalliship ofthe property mentioned in schedule 
and appointment of plaintif as mutawalli in his 
place; (2) The defendant be ordered to give accounts; 
(3) That interest be awarded on the amount found due 
to the plaintiff on these accounts; (1) A permanent 
injunction be issued against the defendant restrain- 
ing him from preventing the plaintiff from coming 
and occupying his portion in the residential 
house: 

Held, that the suit came under s. 7, cl. (iv) and 
Art, 17 (vt) of Sch. IT, Court Fees Act and not under 
s. 7, cl. w). The action wasone of a personal charac- 
ter and not one for possession and if the plaintiff 
succeeded on merits, he would be entitled to geta 
decree for the relief which he asked on the cuurt-fees 
paid by him. 

{Case-law discussed]. 

When inan application for. revision a question of 
jurisdiction is directly involved, the application ig 
fit for consideration under s. 115, Oivil Procedure 
Code. [p. 959, col. 1.) 

O. R. App. of the order of the Court of the 
Second Subordinate Judge, Second Class, 
Nagpur, dated August 3U, 1937, in Oivil 
Suit No. 8 B of 1937. 


Mr. E.N. Padhaye, for the Applicant. 

Mr. Y. S. Tambe, for the non-Appli- 
cant. 

Order.—This suitis styled in the plaint 
“for removal of mutawalli and rendition of 
account valued at Rs. 2,525". Is takes its 
rise out of a wakf deed executed by the 
father of the parties in 1927. The property 
covered by the deed is mentioned in 
Sch. A of the plaint and consists of certain 
houses in Nagpur city and a i6-annas. 
malguzari share in a village in the Nagpur 
District. The defendant-applicant Asalat- 
khan isthe brother of the plaintiff-non- 
applicant Samsherkhan. There had been 
previous litigation amongst these brothers 
and their eldest brother Sahebkhan, who 
was the first mutawalli after his father’s 
death. The future management of the 
wakf estate was laid down in a compromise 
decree passed in 1932. Itis alleged that 
the present mutawalli Samsherkhan has 
not been acting ac.ording to the terms 
of the wakf deed and the compromise 
application, but has been mis-managing 
the estate. The reliefs claimed are as 
follows: 

(1) Removal of the defendant from 
mutawallishtp of the property mentioned in 
Sch. A and appointmeat of plaintiff as 
mutawalti in his place. 

(2) Tne defendant be ordered to give 
accounts. ` ; 

(3) That interest be awarded on the 
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amount found due to the plaintiff on these 
maccounts. E 

(4) A permanent injunetion be issued 
«against the defendant restraining him from 
preventing tbe plaintiff from coming and 
occupying his portion in the residential 
house. 

Objection was taken to the suit by the 
«defendant who said that it isin essence a 
suit for possession of the wakf property 
and should have been valued accordingly 
and that court-fee should have been paid 
ad valorem. If that be done, then even 
according to the plaintiff's valuation of the 
property in Sch. A, the suit would not be 
triable by the Second Subordinate Judge, 
Second Olass, Nagpur, in whose Oourt it 
has been brought. Plaintiff has valued the 
relief of rendition of account at Rs, 2,500 
provisionally, at Rs. 15 for removal of 
defendant from mutawalliship and his 
appointment in his place and at Rs. 10 for 
the relief of injunction. The lower Court 
finds that plaintiff's share of profits as sought 
should be Rs. 3,000 and accepting the valua- 
tion of other reliefs, fixed the figure of 
Rs. 3,025 for court-fee and jurisdiction. 

Asa question of jurisdiction is directly 
involved, the application is fit for considera- 
tion under s. 115, Civil Procedure Code. The 
defendant claims that the suit falls under 
s. 7, cl. (v) of the Court Fees Act; while 
according to the plaintiff, it falls unders. 7, 
cl. (4) and Art, 17 (vi) of Sch. IT of the Act. 
The applicant-defendant relies on four cases: 
Sonachala v. Manika (1). Ghazaffar Husain 
Khan v. Yawar Husain (2) In re 
Mahammad Gouse .(3) and Parsottamanand 
v. Mayanand '4\ The first case certainly 
favours him. It dealt with a private trust 
in a Hindu family and the prayer was for 
the removal of one member and appoint- 
ment of the plaintiff as manager in his 
stead. It was held that this could not be 
done without a prayer for ejectment of the 
manager from the property and as it 
exceeded Rs, 2,500 in value, the District 
Munsif had no jurisdicticn. Ghazaffar 
Hussain Khan v. Yawar Husain (2) was a 
suit under s. 534 of the old Code of Civil 
Procedure which corresponds to s. 92 of 
the present Code. This is a point of dis- 
tinction fromthe present suit and it was 
held that it was not necessary in such a 
case for the plaintiffa to sue for possession. 

(1) 8 M 516, 

(2) 28 A 112; 2A LJ 591; A W N 1905, 201. 
wo @) A IR 1925 Mad 804; 88 Ind. Oas, 209; 48 MLJ 
571; (1925) M W N 252; 22 L W 163, 

* (4) AIR 1932 Al. 593, 142 Ind Cas. 251; 54 A 839; 
(1932) AL J 777; Ind. Rul, (1933) AN, 101. 
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All that they could obtain would be a 
decree appointing a trustee or trustees, not 
necessarily themselves, declaring the pro- 
perties affected by the trust and directing 
the trustee to bring those prcperties into 
possession. If the trustee were resisted, 
then a second suit for possession would 
have to be broughton payment of the full 
court-fees, Plaintiff in the present case 
also pcints out that he has not claimed 
possession and will be satisfied with a 
decree strictly according tothe reliefs set 
forth by him, He concedes that if he is 
resisted he may have to bring a suit for 
possession later on. But he thinks that 
this is unlikely, as most of the property is 
in the hands of tenants. Ina third case 
In re Mahammad Gouse (3) cases under 
s. 92, Civil Procedure Oode, were disting- 
uished and it was held that the plaintiff 
who claimed to succeed as sajjala of two 
durgas was bound to ask for possession and 
Had, as a matter of fact, prayed for posses- 
sion. This suit then is no direct authority 
forthe defendant. In Parsottamanand vV. 


Mayanand (4) there was also a definite’ - 


prayer for possession as mahant and it 
was held that the word ‘possession’ under 
B. 7 (v) of the Court Fees Act makes no 
distinction between possession as beneficial 
owner and possession as a trustee or 
manager, and hence full court fees were 
payable. 

Out of the cases cited for the non- 
applicant, the following deal with either 
s. 539 of the old Code or s. 920f the present 
Oode. Thakurt v. Bramha Narain (5), 
Muhammad StrajeuleHaq v. Imameud-din 
(6), Sudalimuth: Pillai v. Peria Sundaram 
Pillai (7) and Beli Ram v. Ishar Dass (8). 
It seems clearly established that cases 
falling under these sections do not require 
a stampad valorem as if, for possession. 
Karivat Palloli Edatil Tachormala Kunhi 
Govindan Nambiar v. Karivat Palloli 
Edatil Kunnumel- Kunbi Krishnan 
Nambiar (9) was a case from Malabar 
for the removal of the Karnavan 
or manager of a tarwad estate, which seems 
to bea sort of religious trust. It was held 
that it would be erroneous to value such 
a claim asif it were for the recovery of 
Possession of the land, for, the possession 
of the property was throughout in the 

(5) 19 A 60; A W N 1696, 187. 

(6) 19 A 104; A W N 1896, 189. 

(7) 48M L J 514; 87 Ind. Cas, 25; AI R1925 Mad. 
7776.8 L 261; 110 Tnd. Cas, £645 A I R9 

10; £04; nd, 20d; d é E Š 
ET ie as. ; R-i928 Lahr 113; 

(9) 4 M 146, 
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tarwad and was not affected by a change 
in the preson who filled the office of 
manager. In Maulavi Sayeed v, Shah 
Tafazul Hussain (10) the learned Judges 
said that the case before them was 
analogous to one governed by s. 92, Civil 
Procedure Code, and that what was really 
in dispute was a right to the mutawalliship 
and not to the property. The mutawalli 
did not derive any personal benefit from his 
possession as the income of all the property 
was to be devoted to the purposes of the 
trust. The applicant argues that the 
present case is distinguishable as most 
of the income fromthe property is for dis- 
tribution by the mutwalli and only a small 
part is absorbed in the religious object of 
the wakf. In Hriday Kishore v. Hari 
Bhusan (11) it was contended that the real 
motive of the suit wasto gethbold of the 


properties, but it was found that the | 


plaintiff was not entitled to possession of 
the debuttar properties asa personal right 
and he need not pay ad valorem fee. Ina 
yecent Oudh Chief Court case reported in 


Gauri Shankar v. Mohan Lal, 171 
Ind. Cas. 468 (12) the claim was 
also for possession of the office of 


mutawalli and the authorities for and against 
the levying of full court-fees, have been 
marshalled. The conclusion was that the 
trend of all the decisions of almost all the 
High Oourts is in favour of such a suit- 
being stamped under Art. 17 (vi), Sch. II, 
Gourt Fees Act, It was held that the claim 
for appointment of mutawallis was in order, 
although plaintiffs could not obtain posses- 
sion of ihe property by execution of the 
decree. Plaintiffs’ learned Oounsel accepted 
that position and the action was therefore 
held to be of a personal character and not 
one for possession of the property and so 
was allowed to proceed. 

-I think a similar consideration ought to 
prevail in the present case. The plaintiff 
has chosen not to claim possession. Isee 
no good reason, however, wby he should not, 
if he succeeds on the merits, get a decree 
for the reliefs which he asks on the court- 
fees paid by him. If there is any doubt, 
Courts ought to Jean in the matter of court- 
fees towards an interpretation favourable 
to the litigant. Plaintiffhas already paid 
court-fee on the profits he expects to get 
out of the wakf, and, in my opinicn, it is 

(10) A I R 1934 Pat, 647; 153 Ind. Cas, 298; 7 R P 


324 (2). < 
“ay A IR 1934 Cal. 250; 149 Ind. Cas. 1014; 58 O L 


J171;-6 R O 688, f 
(12) 171 Ind Cas. 468; 19370 L R 555; (1937) O W 
N 1149; 10 RO 124; A IR 1938 Oudh 20.. 
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undesirable to probe further into the ques 
tion of benefitas a preliminary to deciding 
the*court-fees. The applicant himself had 
brought a similar Suit on which, I under- 
stand, ad valorem fees were neither 
demanded nor paid, so that the present 
objection does not come with good grace 
from him. I see no sufficient reason for 
holding that the plaint is under-stamped. 
The value for jurisdiction will be the value 


for court-fees and so the case can proceed | 


where it now lies. This application is 
dismissed with costs. 
Rs. 50. 


D. Revision application dismissed. 





ALLAHABAD HIGH COURT 
Execution First Appeal No. 332 of 1936 
September 13, 1938 

MULLA, J. 
MOHAMMAD TAHAR AND ANOTHBB— 
Drorgg-HOLDERS—APPELLANTS 
versus 


Pleader’s fee will be ` 


Musammat INTIZAR FATIMA—JUDGMENT- | 


DEBTORS— RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XXI, 7,18, 
s. 151—Q dying leaving two widows S and U and two 
children by each of them—Suit by S and her children 
against U and her children for declaration that U 
was legally wedded wife of Q — Suit dismissed with 
decree for costs in favour of U and her children 


—Suit by S against all heirs of Q including U and | 


her children for dower debt—Sutt decreed against 
assets of Qin hands of defendants — Children of U, 
held did not fill same character in both suits and 
decrees could not be set off agains? each other— Party 
considering decree or order unjust but neglecting to 
availof right of appeal or revision—Whether can 
subsequently invite Court to exercise jurisdiction 
under s. 151. 


One Q had two wives, S and U. By the former he i 


had ason and a daughter. By the latter also he had 


ason and a daughter. Upon the death of Q some . 


disputes arose between his heire and Sand her son 


instituted a suit against U and her two children fora . 
declaration that she was not a legally wedded wife of | 


Q and her children were consequently not legitimate 
children of Q. This suit was dismissed. The result 
was that a decree for costs was passed in favour of U 
and her two children. 
been instituted by § against all the heirs of Q includ- 
ing U and her two children to recover her dower 
debt. Thissuit resulted in a decree in her favour, 
but it was passed against the assets of Q in the hands 
of the defendants : 

Held, that thedecree passed in favour of S was 
not a personal decree against U and her children, 
The decree for costs passed in favour of U and her 
children was onthe other hand a personal decree 
against S and her children and the children of U 
did not therefore fill the same character in both the 
suits as required under O, XXI, r. 18, andthe two 
decrees could not be legally set off.against each 
other, 


in the meantime, a suit had , 


Where a party considera a decree or order of the - 
Court unjust and has neglected to avail himself of tha 
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remedy provided by the Oode of Civil Procedure, 
e.g, his right of appeal or of application in revision, 
it: is not open tohim subsequently to invite the Court 
by virtus of ifs inherent jyrisdiction reserved by 
8. 151 to disturb that decree “or order which he has 
failed to challenge in the statutory manner and with- 
in the statutory period. Baldeo Prasad v. Sukhdeo 
Prasad Aand Yudhishter Lall v. Fateh Singh (2), 
explained. Nageshar Prasad v. Gudri Narain Das 
(3), followed. .[p. 963, col 1.] i 

Ex. F. A. from the decision of the 
and udge, Aligarh, dated February 8, 


Mr. Baleshwari Prasad, for the Appel- 
lants. 

. Mr. N. P. Asthanz, for the Respondent. 

Judgment.—This is an appeal from an 

order passed by the learned Civil Judge 
of Aligarh in an execution proceeding 
upon an application made before him pur- 
porting to be under s. 47, Oivil Procedure 
Code, io the following circumstances: 
One Qismat Ali had two wives, Sardar 
Fatima and Ummat-ul-wahid. By the 
former he had a sen Ali Athar and a 
daughter Alia Khatoon. By the latter 
also hehad a son Mohammad Tahirand a 
daughter Aijaz Fatima, These two are the 
appellants in this Court. It appears that 
upon Qismat Ali's death some disputes 
arose between his heirs and Sardar Fatima 
and her gon Ali Atkar instituted a suit 
against Ummat-ul-wahid and her two 
children for a declaration that she was 
mot a legally wedded wife cf Qismat Ali 
and her children were consequently not 
legitimate children of Qismat Ali, The 
suit (No. 17 of 1929) was dismissed by the 
first Oourt and that decree was upheld in 
“appeal by this Oourt. The result was 
that a decree for costs was passed in 
favour of Ummat ul-wahid and the two 
-appellants against Sardar Fatima and 
Ali Athar for Rs. 2,514 3-0. In the mean- 
time, a suit (No. 104 of 1931) had been 
instituted by Sardar Fatima against all the 
heirs of Qismat Ali including Ummat-ul- 
wahid and the two appellants, to rec.ver 
her dower debt. This suit resulted in a 
decree for Rs. 10,000 in her favour, but 
it was passed against the assets of Qismat 
Ali in the hands of the defendants. Lt 
appears that one Irshad Husain hada 
simple money decree against Ummat-ul- 
wahid and in execution of that decree he 
„attached and put to sale the share of 
Ummat-ul-wahid in the decree for costs to 
which reference has been made above. 

The present appeal arises out of an ap- 
„plication for execution of the decree for 
« cosis by Mohammad Tahir and Aijaj 
‘Fatima. This applicarion was made on 

1eO—121 4-122 
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January 5, 1935, with the prayer that the 
dower decree which stood in favour of 
Sardar Fatima should be attached and 
the decretal amount due tothe applicants 
should be realized thereform. It was 
incidentally manticned in the application 
that the dower decree obtained by Sardar 
Fatima had been subsequently transferred 
to her sister Intizar Fatima under a deed 
of gift. The Oourt ordered that Intizar 
Fatima should be definitely arrayed as a 
party and a notice of the application should 
be issuedto her. A notice was accordingly 
issued, and it is alleged by the appallants 
that it was duly served upon [Intizar 
Fatima. The matter came up for hearing 
on May 8, 1935, but Intizar Fatima did 
not put in an appearance and the Oourt 
proceeded to pass an ex parte order to 
the effect that the gift in favour of 
Intizar Fatima was subject to the equities 
in favour of the applicants and the 
latter's decree could be set off against 
the decree for dower which had been 
transferred by Sardar Fatima to Intizar 
Fatima by way of gift. This order was 
further implemented by another order 
passed by the Oourl on May 22, 1935, to the 
effect that the application for execution 
should be struck off in full satisfaction. 
On July 4, 1935, Intizar Fatima filed a 
petition of objection purporting to be 
under s. 47, Civil Procedure Code, alleging 
that no notice had baen served upon 
her and praying for the cancellation of 
the Cour.’s order dated May 8, 1935. It 
may be noted hare that the orders passed 
by ‘the Court on May & and 22, res- 
pectively, had by that date become 
final. The Court, however, entertained the 
application made by Intizar Fatima and 
proceeded upon that basis to cancel its 
previous order, dated May 8, 1945. Itis again 
to be observed thatthe other order dated 
May 22,1335, by which the application for 
execution was struck off in full satisfaction 
was not challeaged and was not dednilely 
cancelled by the Oourt at any stage. Having 
cancelled its previous order of May 4, 
1935, the Court proceeded to re-hear the 
application made by the appellants in 
which they claimed that they were entitled 
to set off their- decree against the dower 
decree which stood in favour of Sardar 
Fatima. It was then brought to the notice 
of the Court that the applicants in 
exezution, Mohammad Tahir and Aijaz 
Fatima, did not fill the sime characterin 
both suits in which the cross decrees had 
been passed. It may be mentioned here 
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‘that the dower decree obtained by Sardar 
Fatima had also been put into execution 
in the same Court, and that proceeding was 
pending at the time. The Court accepted 
Intizar Fatima’s contention and proceeded 
to pass an order on February 8, 1936, that 
the application 
been made by the appellants should be 
dismissed inasmuch as the decree which 
stood in their favour could not legally 
be set off against the decree obtained 
by Sardar Fatima. Hence the present 
appeal. 
Two pointshave been urged in appeal, 
firstly, that the lower Oourt erred in 
holding that the appellants did not fill 
the same character in both the suits and 
hence the decree for costs which they had 
- obtained could not be set off against the 
dower decree obtained by Sardar Fatima, 
and, secondly that the lower Court had 
no jurisdiction to set aside its orders, 
dated Mays and 22, 1935, after they had 
become final. With regard to the first 
contention, I need only say that it has 
obviously no force. The decree in favour 
of Sardar Fatima had been passed against 
the assets of Qismat Ali. It was not a 
personal decree against the appellants. The 
appellants were liable to satisfy that 
decree only if they had any assets of 
Qismat Ali in their pcesession. On the 
other hand, the decree for costs which had 
been passed in their favour was a personal 
decree against Sardar Fatima. Let us 
suppose for a moment that the decree 
-obtained by Sardar Fatima was for a 
smaller amount than that to which the 
appellants were entitled under the decree 
for costs in their favour, and that the appel- 
lants had no assets of Qismat Ali in their 
possession. If in that event Sardar 
Fatima had applied that her decree should 
be set off against the decree in favour 
of the appellants, her prayer could not 
have been granted, because the appellants 
would naturally have objected that they 
were not liable for satisfying her decree, 
except to the extent of the assets of 
Qismat Ali in their hands. From this 
is is perfectly clear to my mind that the 
appellants did not fill the same character 
in both the suits as required by O. XXI, 
r: 18, and hence no objection can be 
taken to the lower Oourt’s decision that 
the two decrees cculd not legally be set 
off against each other. 

_ 4s regards the second contention, I think 
it must be ccnceded that the appellants 
stand on a very solid ground. The two 
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“Grders_of May 8 and May 22, 1935, ha 


undoubtedly become final prior to the 
application dateq July 4, 1935, made by, 
Intizar Fatima purporpting to be undex 
s. 47, Civil Procedure Uode, The execu 


_tion case.had been finally decided wher 
in execution which had 


that application. was made and the lowen 
Court was really functus officio. It. is 
really difficult to understand how the 
Court entertained any application uaden 
s 47, Civil Procedure Cade at that stage, 
There can be little doubt that the whole 
proceeding which followed was entirely 
without jurisdiction, On behalf of the 
respondent it has, however, been urged 
that the application made by Intizar 
Fatima on July 4, 1935, only invoked the 
inherent power of the Court under s. 151, 
Civil Procedure Code, and there was no 
bar to the Court exercising that power for 
the purpose of rectifying a mistake made 
by it in passing the previous orders, 
dated May 8, and May “22, 1935. Reli- 
ance was placed in support of this con- 
tention on two cases of this Court, one 
repcrted in Balceo Prasad v Sukhdeo 
Prasad (1), and the other in Yudhister Lall 
v Fateh Singh (2). 

Ido not think that these cases. can help 
the respondent because in each of them 
it was clearly held that the inherent 
powers of a Court under s. 151, Civil Pro- 
cedure Code, can be brought into opera- 
tion only where there is no other legal 
remedy. In the present case there can be 
no contest that both the orders. of May 8 
and 22, 1935, were orders passed under 
8.47, Oivil Procedure Code, relating to the 
execution, discharge and satisfaction of 
a decree, and were consequently appeal- 
able. It was open to the party aggrieved by 
those orders to pursue- his remedy by 
way of appealin order to have those orders 
set aside. Having failed to pursue that 
remedy, that party could not invoke the 
inherent powers of the Oourt under 
s. 151, Civil Procedure Code. This view 
is clearly supported by a later decision 
of this Court in the case in Nageshar 
Prasad v. Gudri Narain Das (3): The 
learned Judges who decided that case made 
the following observation which clearly 
governs the present case. 


“It is well established that where a party consi- 
ders a decree or order of the Court unjust and has 


(1) AIR 1929 All. 485; 121 Ind. Oas. 552; Ind. Rul. 
(1930) All. 168. 

(2)51 A 901; 119 Ind, Oas. 831; A I R 1929 All. 72% 
(2929) A L J 1079; Ind, Rul. (1929) All 1091. : 
2 55 A 548; 144 Ind. Uas: 731; AI R 1933 All. 382; 

GRA: 
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neglected to avail himself of the remedy provided 
by the Code of Civil Procedure, e. g. his right of 
appeal or of application in revision, it is not eopen 
to bhim subsequently to invite the Court by virtue 
of its inherent jurisdiction reserved by s. 151 to 
disturb that decree or order which he bas failed to 
. Challenge in the statutory manner and within the 
statutory period.” 

The result, therefore, ia that I allew this 
appeal and, setting aside the order of the 
lower Oourt, dated February 8, 1936, restore 
tke previous crders passed on May 8 and 
May 22, 1935. The appellants shall have 
their costs from the respondent. 

8, Appeal allowed. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 141 cf 1936 
August 15, 1938 
Boss, J. 

JAINARAYAN RAMGOPAL MARWADI 
—Dprenpant No. 4—APPELLANT 
VETSUS 
BALWANT MAKOTI SHINGORE 
AND OTHERS—PLainTirr3 Nos. l anp 2— 

DzrgnpanTs Ncs. 1, 2 AND 3—REsponpENTS 

Berar Land Revenue Code 1928, ss. 174, 

176—“ Sale” in s. 174 whether used in same 
sense aa usedin Transfer of Property Act (IV of 
1882)—Questions of pre-emption in Berar—Law ap- 
plicable—Oral sale, not in writing and unregistered 
—Whether gives rise to pre-emption—Rights confer- 
red by Code, if can be interpreted in sense in which 
they are used in Limitation Act (IX of 1808), 
Sch, I, Art, 10, and Court Fees Act (VII of 1870), 
8. 7 (vi)--Transfer of Property Act (IV of 1882), 
8: 54—Mere-contract of sale, whether creates interest 
in or: charge on property, when Transfer of Proper- 
ty Act, applies—Interpretation of Statutes—Codtfied 
law--Construction. 
- All ‘questions of pre-emption in Berar must be 
governed by the Berar Land Revenue Code, and not 
by the Muhammadan Law on which the Code is in 
part based; s. 174 (l), itself indicates that; but 
reference may bs made tothe Muhammadan Law to 
elucidate matters. upon which the Code is silent. 
Namdeo v. Kesho (|, and Kisen v. Gangabai (2), 
relied on. [p. 964, col. 2.] 

The word “sale” when used in connection with 
the general law of pre-emption in India and as 
used in s 176, Berar Land Revenue Code, is not 
to be construed in the narrow sense in which it ia 
used in the Transfer of Property Act. An oral 
sale, though not in writing and registered, may 
Operate to transfer some portion of the vendor's 
interest in the holding within the meaning of s. 176, 
and may amount to sale. |p, 966, col. L] 

In each case the intention of the parties must 
form the determining factor, Where the intention 
was to “sell”, to transfer all the interests which 
the “vendor” had to the “vendee” and possession 
was given and the price was paid; and the only 
reason why a registered sale-deed was not executed 
was to try and frustrate the co-sharers' rights of 

, pre-emption, the interest contemplated byss. 174 and 
176 passes so as to give rise to a Tight of pre- 
, emption. 
- [Case-law relied on] 
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When considering the rights of pre-emption con- 
ferred by the Code, it is legitimate to interpret 
them in the sense in which they are used in the 
provisions of para. (vt) of s 7, Oourt Fees Act, 
and in Art 10, Limitation Act, [p. 965, col.1] | 

The term “sale” as used in Art. 10, Limitation 
Acty and s 7 (vi, Court Fees Act, must be constru- 
ed in a wider sense as used in connections with the 
general law of pre-emption in India and not in a- 
narrow sense as used in Transfer of Property Act. 
Sitaram Bhaurao Deshmukh v. Jiaui Hasan Sirajul 
Khan (5), relied on. 3 

An unregistered contract of sale of property is 
an agreement to sell and so gives rise toa right to 
enforce specific performance, but unlike the English 
Law where an equitable estate is created by a 
mere agreement to sell, in India & mere contract of 
sale does not of itself create any interest in or 
charge upon the property when the Transfer of 
Property Act applies Maung Shwe Goh v. Maung 
Inn (4), relied on. {p. 961, col. 2] : 

When a law is merely being codified and egpeci- 
ally when itis being transferred almost bodily from 
one Code to another, departure is not to be presum- 
ed unless it is made in exprese terme. [p. 965, col. 2.) 

S. C.A, from the appellate decree of the 

Court of the Additional District Judge, 
*Ellicbpur, dated Jannary 21, 1936, in Oivil 
Appeal No. 18-A of 1935 confirming the 

decree of the Ovourt of the Subordinate 

Judge, Second Class, Ellichpur, dated 

August 31, 1935. f 

Dr. D. W. Kathaley with Diwan Bahadar 

K. V. Brahma, for the Appellant. 

Messrs. R. N. Padhye and S. P. Kotval, 


for the Respondente, 


Judgment.—This is a suit for pre 
emption. Survey No. 64-1 had two sets 
of co sharers each owning 8 annas in it. 
One-half belonged to Jainarayan, the 
4th defendant and the other to Gulabchand 
and Madangopal, the 2nd and 3rd defen- 
dants. On May 10, 1933, the 2nd and 3rd 
defendants orally sold their half of the 
field to the 1st defendant Surajkaran for 
Rs. 1,700. This is the sale which the plain- 
tiff seeks to pre-empt. After this, on March 
13, 1934, the 1st defendant is said, to have 
so!d again orally, the half share he had pur- 
chased as above tothe 4th defendant who 
thus got the entire pot hissa. This sale 
has been challenged by the plaintiff who 
says that the transaction was a fraudulent 
one and that it did not take place till 
after the institution of his suit and was 
then ante dated. On June 15, 1934, the 
plsintiff instituted this suit for pre-emption. 
On August 22, 1934, the plaint was amended 
and the 4th defendant Jainarayan, who 
was oot originally a party, was added. 

Both the lower Ouurts find that the sale 
to the 4th defendant did not take place 
on March 13, 1934, but afterthe institution 
of the suit and that it was a fraudulent 
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device to defeat the plaintiff's claim. They 
were particularly impressed with the evi- 
dence which established that on June 18, 
1934, three months after the alleged sale 
to the 4th defendant, the Ist defendant 
appeared before tke patwart and asked 
for mutation in his name in respect of 
the sale of May 10, 1933, and said nothing 
about the subsequent sale to the 4th 
defendant. If the defendant's story about 
the sale to the 4th defendant on March 13, 
1934 is true, it is obvious that the Ist 
defendant had then no interest left in the 
property. They also took into consideration 
the fact that the Ist and 4th defendants 
are brothers. In the circumstances there 
is ample evidence to support these findings 
which are purely one of fact. 

It is argued, however, that the presump- 
tion arising from the correctness of the 
Record of Rights entry in Ex. 4, Del 
has been ignored, but I do not think that 
that is of much consequence in this case., 
The burden of proof has been placed 
aright and the decisions of the lower Courts 
are based on the positive evidence of the 
patwari. 
which arises here is not what the entry 
says but when it was made. It is clear 
from Ex. 4. D8 that it was not made 
till August 29, 1934, that is to say, more 
than two months after the present suit 
had been filed and at a time when bath 
sides to the mutation had ample motive 
for giving the Revenue Office’s false 
information. The fact that neither Court 
has referred to this document though they 
have referred to cther documents seems 
to indicate that it was not relied on by 
the defendants during their arguments. 
But however that may be, I am satisfied 
that the omission, if omission it is, has 
not affected the findings. They would 
have been just the same even if this 
document had been expressly mentioned 
in the judgments. That, of course, means 
that the 4th defendant's rights can be 
ignored because apartfrom all else they 
ee during the pendency of the 
is 

The real difficulty in the case is one 
of law. The sale which the plaintiff seeks 
to preempt is one which according to the 
defendant had no binding force because 
it was oral, and it is contended that the 
word ‘transfer’ in s. 183 of the Berar 
Land Revenue Code must be strictly 
construed to mean one of the transfers 
contemplated by ss. 176, 177 and 178, and 
that the word ‘sale’ in s. 176 must be 
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construed in the sensé in which it is used 
in the Transfer vf Property Act. 

Now there -can be no doubt that all 
questicns of pre-emption must be governed 
by the Oode and no; by the Muhummadan 
Law on which the Code is in part based: 
s. 174 (1) itself indicates that; but it is 
equally true that reference may be made 
to the Muhammadan Law to elucidate 
matters upon which the Code is silent. 
Both these propositions are to be found 
in Namdeo v. Kesheo (1) and Kisen v. 
Gangabai (2). 

Turning now to s. 1c3 (1) we find that 
when no notice oftransfer has been given, 
aright of pre-emption is conferred ‘ “when 
an occupant ,.. transfers his interest, or 
any portion thereof by any of the transfers 
contemplated in s. 176, etc,” Section 116 
which is the relevant section here, deals 
with a case in which an occupant in a 
survey number “proposes to sell the whole 
or any portion of his interest,” and it 
requires the intending verdor to intimate, 
among other things, “the extent of the 
interest to be sold.” What I have to 
determine therefore is whether an oral 
sale which is ineffective as a sale for 
want cf writing and registration neverthe- 
less operates to transfer some portion of 
the vendor's interest in the holding. So 
far as the Transfer of Property Act ds 
concerned, I am clear that it does not. | <. 

Section 54 states that a sale of immovable 

property: of the value of one’ .hundred 
rupees and upwards can only be effected 
by a registered instrument and in no other 
way. Therefore sn oral sale of immovable 
property worth more than ‘Rs. 100 does 
not transfer any interest in it... Bee Makhan 
Lal Pal v. Bunku Behari Ghose (3). Of 
course an unregistered coniract of sale of 
property is an agreement to sell and so 
gives rise to a right to enforce specific 
performance, but unlike the English Law 
where an equitable estate is created by a 
mere agreement to sell, in India a mere 
contract of sale does not of itself create 
any interest in or ckarge upon the pro- 
perty when the Transfer of Property Act 
applies: Maung Shwe Goh v. Maung Inn 
(4). Bo algo the protection afforded by 

(1) I L R (1937) Nag. 469; 172 Ind, Cas. 701; AI 
R 1935 Nag. 59; 10 R N 237 

@ILE (1937) Nag. 108 at p. 109; 167 Ind, Oas, 
592; AIR 1936 Nag. 278; 9 R RN 191, 

(3) 19 © 623 (F B). 

(4) 44 O 5:2 at p. 552; 38 Ind. Oas. 938; 
1916 P © 139; 44 LA 15; 21 M LT 18; 15 
82; (1917) MW N 117;32 ML J 6; 250 L 


19 Bom, L Kk 179; 21 OW NEGO; 5 LW 
Bur. LT 69 (P 0), 
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part performance does not apply because 
s. 53 A requires an instrument in writing 
signed by the vendor or by soma on8on 
his behalf, and here we have no writing 
at all but only an oral sale. Therefore 
there can be little doubt that if the word 
“sell” mentioned in s. 176 of the Berar 
Land Revenue Code is to be given the 
interpretation which it bears in the Transfer 
of Property Act, no right of pre-emption 
can arise. But the learned Counsel for 
the plaintiffs-respondents argues that as 
the Code is silent on this point, no de- 
finition of sale having been given, we are 
entitled to lonk to the Muhammadan Law 
on which this part of the Gode is based 
to gather what was meant by the word 
‘sale’, and if we do that, then it will be 
found that the word includes an oral as 
well as a registersd transaction. There 


is, I think, considerable force in this 
contention. 

yg MH 174 (1) of the Gode states 
that: : 


“The rights conferred by this Chapter upon the 
occupants in a survey number in respect of 
transfers of interests in that survey number shall 
be deemed to be rights of pre-emption within the 
meaning of para. (vt) of s. 7 of the Court Fees 
Act, 1870, and of Art. 10 of the First Schedule to 
the Indian Limitation Act, 1908." 

The section then continues 


“and they shall be enforceable only in the 
manner and to the extent provided by this 
Chapter." 


There is thus a clear cut distinction bete 
ween the rights conferred and the manner 
in which they can be enforced. In the 
former case we are referred to the court- 
fees and the Limitation Acts, in the latter 
tothe Oode itself. It seems to me, there- 
fore, that when considering the rights of 
pre-emption conferred by the Ccde, it is 
legitimate to interpret them in the sense 
in which they are used in the provisions 
referred to above of the court-fees and the 
Limitation Acts. 

Section 7 (vi) of the Court Fees Act speaks 
of pre-emption generally and not merely of 
statutory pre-emption. Article 10 is even 
more general : 

“To enforce a right of pre-emption whether the 
right is founded on law or general usage or on special 
contract,” 

The third column then states 

“When the purchaser takes under the sale sought 
to be impeached physical possession of the property 
sold, or where the subject of the gale does not admit 
of physical possession when the instrument of sale 
i8 registered.” 

Now the word ‘sale’ has not been used 
Kere in the strict technical sense in which 
it is construed in ‘the Transfer of Property 
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Act. Though there is a difference of 
opinion among the High Courts on this 
point, there are cases in which it has been 
held thit the word ‘sale’is tobe undere 
stood in the sense in which it is used under 
the. Muhammadan Law of pre-emption and 
not in the limited sense in which it is 
referred to in the Transfer of Property Act, 
and this view has now been endorsed by 
thair Lordships of the Privy Couneil in 
Sitaram Bhaurao Deshmukh v. Jiaul 
Hasan Sirajul Khan (5). 

It must be remembered that the Muham- 
‘madan Law of pre-emption existed and 
was acted on for centuries before the 
passing of the Transfer of Property Act and 
also that the law of pre emption all over 
India is largely traceable to and based 
upon it. See Agarwala’s Law of Pre- 
emption p. 56. Even where it has now 
found statutory expression, the Legislature 
has done no more than codify, after such 
modifications as it saw fit, the already 
existing practice, and that is cerlainly true 
of the Berar Land Revenue Oode as the 
cases which I have already cited show. 
Tt must also be borne in mind that the 
Berar Land Rəvenue Oode of 1896 which 
first codified the law of pre-emption for 
Berar was passed long before the Transfer 
of Property Act had been applied there 
and at a time when oral sales were permis 
sible. Therefore it is clear that the expres- 
sions “transfer of an interest”, “sale” and 
the like which we find in ss. 205 and 206 
cf the old Ocde could not have been used 
in the sense in which the ‘Transfer of 
Property Act usesthem. That Act was not 
applied to Berar till 1907, that is to say, 
not till 11 years later. Of course the Act 
was in force in Berar when the new Land 
Revenue Code of 1928 was passed, but 
since the Chapter on preemption in- 
corporates the old law with hardly any 
change so far as the points now under 
consideration are concerned, it is legitimate 
to assume that the expressions “transfer of 
an interest’ and “sale” which have been 
incorporated bodily from the one Act into 
the other were used inthe same sense in 
both the Codes. Il is a regognised canon of 
construction that when a law is merely 
being codified and especially when it is 
being transferred almost bodily from one 
Code to another, departure is not to be 
presumed unless if is made in express 


(5) 45 B 1056; 61 Ind. Oas. 826; AI R 1993 P O 
41; 48 I A 475; 14 L W 604; 26 O W N 221; (1922) 
M W N 63;30 ML T 120; 4 U PL R (P C) 10; 24 
Bom, L R 595 (P O). 
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terms. Thatis not the case here and so I 
can only presume that the expressions we 
are considering were not used in the sense 
in which they are used in the Transfer of 
Property Act. 

In the Allahabad Full Bench. Begam v. 
Muhammad Yakub (6) Edge, O.J. said at 
p. 351* 

“To import into the Mubammadan Law of pre- 
emption the definition of the word ‘sale’ coupled 
with the restriction of the transfer of ownership 
contained in s.54-of Act No. IV of 1892, would be 


materially to alter the Muhammadan Law of pre- - 


emption and to afford to fraudulent persons a means 
of avoiding successfully the obligation of that law, 
the object of which was to enable co-sharers and 
near neighbours, if they so desired, to exclude 
strangers from the enjoyment of immovable pro- 
perty to which the Muhammadan Law of pre- 
emption applied* * + * * cannot think that 
it was the intention of the Legislature in passing 
Act No. IV of 1882 to alter directly or indirectly 
the Muhammadan Law of pre-emtion as it existed 
and was understood for centuries prior to the 
passing of Act No, IV of 1882, by substituting for 
the sale referred to in that law, the “gale” 
foe with the restriction of e. 54 of Act No, IV of 


These remarks are, in my opinion, 
peculiarly apposite Lere if we substitute 
the words “Berar Land Revenue Code of 
1896” for the words “Muhammadan Law”, 
and if we remember that the Code is based 
on the Muhammadan Law and that the 
Transfer of Property Act was notin force 
there when the Orde was made law. The 
latter portion cf the extract whichI have 
quoted was quoted with approval by their 
Lordships of the Privy Gouncilin Sitaram 
Bhaurao Deshmukh v. Jiaul Hasan Sirajul 
Khan (5) and so that ought to conclude the 
matter. In addition there are the following 
cases: Janki v. Girijadat (T), Ramsukh v. 
Mrs. L. E. C'Neal (8) and Abdulla Avjal 
Momin v. Ismail Mugal Foda (9). 

It is true there are decisions to the 
contrary; they have been collected by 
Dr. Kathalay in his learned treatise on the 
Law of Pre-emption at pp. 6l and 62 and 
at pp. 135—137 : but the position that the 
word “sale” when used in connection with 
tbe general law of pre-emption in India is 
not to be construed inthe narrow sense in 
which it is used in the Transfer of Property 
Act, has now, I think, been placed beyond 
the realm of cotroversy by the Judicial 
Committee. That being so, it must be used 
in that wider sense in Art. 10 of the 

(6) 16 A 344: A W N 1894, 101 (F B). 

(7) 7 A482; A W N 1885, 97 (F B). 


(8) 44 A 239 at p i241; 65 Ind. Oas. 103; AI R 
1922 All. 46; 20 A L.I 59, 


(9) 46 R 302; 64 Ind, Oas. 913; A IR1922 Bom. 
124; ?3 Bom. L R 1079, S 


*Page of 16 A.—[Ed.] 
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Limitation Act and ins. 7 (ct) of the Ucurt 
Fees Act and since 8.174 (1) of the Berar 
Liagd Revenue Code expressly states that 
the rights conferred by Chap. XIV of the 
Code in respect of transfers of interest in 
a survey number shall be deemed to be 
rights of pre-emption within the meaning 
of those provisions, there is no escape 
from the position that the word “sale” as 
used in s. 176 must not be construed in the 
narrow sense for which the learned Counsel 
for the appellant contends. 

The next question therefore is whether 
the transaction in this case amounts toa 
sale within the meaning of the wider defini- 
tion now given toit. Here also their Lord- 
ships of the Privy Council have laid down 
an important test, thougd it is possibly 
not the only test. They state that in each 
case the intention of the parties must form 
the determining factor. See Sitaram 
Bhaurao Deshmukh v. Jiaul Hasan 
Sivajul Khan (5) upholding Jadu Lal Sahu 
v. Janki Koer (10). In the present case 
there can be no doubt whatever that the 
intention was to “sell”, to transfer all the 
interests which the “vendor had to the 
“vendee’. Possession was given and the 
price was paid; and the only reason why 
a registered sale-deed was not executed 
was to try and frustrate the co-sharers’ 
rights of preemption. These are the fnd- 
ings of the Courts below and being ones of 
fact are binding here. 

I need not dilate upon the question 
whether an intention to frustrate is neces- 
sary and whether the interest contemplated 
by ss. 174 and 176 would pass even when 
there is no transfer of possession. It is 
enough to state that both these elements 
are present in this case and that when they 
are there, the Rule applies. 

The decisions of the lower Ocurts are 
upheld and the appeal is dismissed with 
costs, 

D. Appeal dismissed. 

(10) 35 © 575, 
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otraja sapinda succeeding to husband's agnate as heir 
«nherits estate in right of her husband—She adopting 
‘on—Her interest is divested and estate vests in adopt- 
id son as absolute owner. e 
An adoption by a widow, ofa gotraja sapinda of 
she last male holder of the property, is valid. The 
widow of gotraja sapinda succeeding as heirto her 
usband's agnate stands in the same place as her 
qusband, if living, would have occupied, and she 
inherits the estate as a widow in the right of her hus- 
and and that interest is therefore divested when 
‘she adopts a son toher husband. The estate vests in 
me adopted son immediately after the adoption and 
e becomes an absolute owner thereof. Radhabaiv. 
Rajaram (1, explained. Lulloobhoy Bappoobhoy v. 
Cassibai (2), referred to. [p. 968, col. 2.) 


Mr. G. R. Madbhavi, for the Appellant. 
Mr. K.G, Datar, for the Respondent. 


Judgment.—This appeal has been pre- 
ferred by defendant No. 2 in a suit by the 
plaintiff to recover possession of certain 
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property. The plaintiff is the adopted son 
of one Ramappa and he has been adopted 
by his widow Karibasawa in 1921. The 
sui. property belonged to one Sabu who 
died in 1904 or 1905 leaving a widow 
named Basawa. This widow was a minor 
and her guardian sold it in the first in: 
stance to one Shivappa in 1905 and the 
latter in turn sold the same to Mallappa. 
After his death, the property has been sold 
by Mallappa’s brother to the present defen- 
dant No, 2 who is the appellant before us. 
After the said sale by Basawa's guardian 
to Shivappa, Basawa re-married in 1906, 
and asa result. the heir to Sabn’s estate 
was the said Karibasawa, the widow of 
Ramappa who had died before Sabu in 
1903. The relationship between Ramappa 
and Sabu is shown in the following pedigree: 





YENKAPPA 
| 
Sakreppa 4 Fakirappa 
| | 
l | | | 
Yankappa (adopted) Kareppa, an Subanna, 
Ramappa = Karibasawa | | 
Yellappa _ Ramappa | 
Kariyappa (plaintiff) (given in adoption 
(adopted by Karibasawa). Sabu = Basawa to Yenkappa). 


The present ‘suit has been filed by the 
plaintiff as the adopted son of Ramappa to 
get possession of the suit property in the 
hands of defendant No. 2 on the ground 
that by virtue of his adoption to Ramappa 
he has become entitled to the estate of 
Sabu and that the alienation by Basawa's 
guardian were unauthorized as they were 
not justified by legal necessity and therefore 
not binding on the holders of Sabu's estate. 
Both the lower Courts have come to the 
conclusion that the alienations by Basawa’s 
guardian wero not justified by legal neces- 
sity. It is therefore clear that if the plain- 
tiff has proved that he has succeeded to the 
estate of Sabu, he would be entitled to re- 
cover the property from the appellant. The 
trial Oourt had dismissed the suit holding 
that the plaintiff's adoption had been 
proved but that it was invalid in law inas- 
much as the adoption was made by the 
widow of a gotraja sapinda of Sabu, that 
such an adoption was invalid, and that 
therefore it cannot affect Sabu’s estate. 
The Appellate Court has differed from that 
conclusion and has held that the plaintiff's 

, adoption by Karibasawa. is valid, that the 
* suit is in time, and that the defendants had 


not acquired any title to the property by 
adverse possession. 

With regard to the plaintiff's title, it is 
conceded now on behalf of the appellant 
that in view of the recent Full Bench ruling 
in Ridhabaiv. Rajaram (i) the plaintiff's 
adoption by Karibasawa mist be deemed 
to be valid. That decision is to the effect 
that the power of a Hindu widow to adopt 
depended upon considerations of a religious 
character and that any widow can adopt to 
her husband so long as she is the person 
entitled to carry onthe line. It is, however, 
contended relying on another point decided 
by this Full Bench that although the adop- 
tion is valid, it has not the effect of vesting 
the suit property immediately in the plain- 
tif on his adoption. The point decided by 
the Full Bench is thit an adoption by a 
widow, where the co-parcenary was at an 
end, did not operate to diwest the property 
vested in or through the heir of the last 
holder, and that the widow of a gotraja 
sapinda, who succeeded to any property as 
such cannot by adoption alter, after her 

(1) 40 Bom. L R 559; 177 Ind. Oas. 165; A I R 1938 


Bom, 383; I L R (1938) Bom, 679; 11 R B 68 
(F B). 
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own death, the devolution of the property 
to which she was entitled as such widow. 
Tt may be stated here that in that case the 
contest was between the adopted son and a 
reversioner, and it was held that although 
the widow succeeded to the family property 
as the widow of a gotraja sapinda, and had 
only alife estate in her, she cannot by her 
adoption divest the family property which 
had devolved upon the reversioner although 
“the adoption itself was good for religious 
purposes. In fact that decision is based 
upon the principle of Hindu Law that the 
widow of a gotraja saninda took merely a 
life-estate and that the property had he- 
come vested in the reversioner. In the pre- 
sent case, however, there is no contest be- 
tween the son adopted by the widow of a 
gotraja sapinda and the reversioner, but 
the contestis between the adopted son of 
such widow and an alienee from the widow 
of the last male owner. The learned Advc= 
cate on behalf of the appellant concedes 
that after the death of the adoptive widow, 
Karibasawa, the plaintiff as her adopted 
son would be entitled to take possession of 
the property from the alienee, but he con- 
tends that so Jong as Karibasawa is alive 
she alone is entitled to retain possession of 
the property in her capacity as the widow 
of a gotraja sapinda, and that the adoption 
of the plaintiff by her to her husband has 
no effect during her lifetime of vesting the 
property in the plaintiff although the pro- 
perty of her husband Ramappa would be 
vested in the plaintiff immediately on the 
adoption. In other words, he draws a dise 
tinction between the property enjoyed by 
the widow Karibasawa as the widow of her 
husband and the property which she would 
enjoy in her capacity as the widow of a 
gotraja sapinda and as the heir of her hus- 
band's agnate. It is conceded that both 
would be life estates in her hands, but it is 
contended that with regard to the latter 
kind of property, she being entitled to its 
possession during her lifetime the plaintif 
has no right to ask for possession of that 
property from the defendants. If at all 
Karibasawa may ‘file a suit to recover the 
property from the defendants. In other 
words the appellent’s contention is that the 
suit is premature and should be thrown 
out on that ground. < 
This point had been urged before the 
learned Appellate Judge but he rejected 
it on the ground that the widow of a gotraja 
gapinda succeeding as heir stood in the 
same place as her husband, if living, would 
have occupied and that she inherited the 
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estate as a widow in the right of her hus 
band and that that interest was therefore 
divested when she adopted a son to hex 
husband.. In my épinion, the learned Judge 
below was correct in this view. In our Pre- 
sidency, widows of gotraja sapindas are 
given the right of inheritance mainly on the 
ground of usage, and that right has been 
recognized ever since the decision in 
Lulloobhoy Barpoobhoy v. Cassibai (2), 
It has been held, however, that although 
such widows are entitled to inherit 
in certain cases, they cannot do so until 
after the compact series of heirs was ex- 
hausted, and that when such a widow did 
inherit, she did so because'she stood in the 
same place as her husband, if living, would 
have occupied and t at if she succeeded to 
the estate of a male she took a widow's 
estate andif she succeeded to the estate of 
a female, she took an absolute estate. It is 
conceded that Karibasawa when she suc- 
ceeded to the estate of Sabu took a widow's 
estate. But it is urged that when she in- 
herited the properety she did not do so as 
representing her husband's estate although 
she took it as she stcod in the same place 
as her husband, if living, would have stood, 
but at the same time she got the property 
in her own right and that it did not form 
part of her husband's estate with the result 
that it would not vest in the adopted son 
immediately on his adopticn. 

In my opinion the distinction sought to be 
drawn between the two kinds of estates en- 
joyed by Karibasawa has no basis in Hindu 
Law. Lfshe inherited the property of Sabu in 
her capazity as the widow of a gotraja 
sapinda, she did so because as such she 
represented the estate of her husband 
Ramappa. [Itis clear that if Ramappa had 
been alive when Basawa re-married in 1906 
he would have been entitled to the pro- 
perty. But Karibasawa got it because she 
was his widow and s‘ocd in the same place 
as ber husband would have occupied if he 
wasliving. Therefore if Karibasawa adopt- 
eda son tohim, that son would be entitled 
to the estate of Ramappa orto any estate 
to which Ramappa would have been entitled 
if he had been living. It therefore follows 
that the property of Sabu would also vest 
in the plaintiff. In fact, the Full Bench 
decision to which I have referred above 
gives support to this conclusion in an im 
direct manner. If the adoption by the 
widow of a gotraja sapinda cannot affect 
the property vested in a reversioner, it doer 

(2) 5 B 110; 7 I A227 Q LR 445; 4S8ar. 16 
(PO. 
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so because the widow is only enjoying a life 
estate, while the property is even contin- 
gently vested in the reversioner. If, how- 
ever, as it is now held, the adoption is valid, 
it must follow, in my opinion, that the 
estate to which Ramappa would have been 
entitled, if he were living, is transferred from 
Karibasawa to the plaintiff as the adopted 
son. Karibasawa does not become an absce 
lute owner or fresh stock of descent of the 
property. She would have the right to the 
pessession of the property only in the ab- 
sence of any absolute owner of this property 
end the moment there is an absolute owner 
her right must cease. The plaintiff becomes 
such absolute owner by virtue of the adop- 
tion, and hence he is entitled to recover the 
Property from the defendants 

That being so, the other questiois with 
regard to adverse pessession by the defen- 
dants do not arise, because the plaintiff 
gets bis right to recover thé property on his 
adoption, and the suit has been broughi 
within 12 years from thal date. It appears 
that in 1931, that is ten years after the 
plaintiff's adoption, the adopting widow 
Karibasawa tad filed a suit against the 
defendan's to recover possession of this suit 
property. She bad claimed there to be the 
owner of the property and had not joined 
the p'aiuliff asa party presumably because 
after the adopticn she bad not heen on good 
terms with him. That suit was dimiseed 
on the ground of the defendants’ adverse 
possession against her. But that decision 
would not in any way affect the plaintiff 
whcse right to the property came into exist- 


ence in 192], even though the defendants . 


might have enjoyed the property for more 
then 12 years as against Karibasawa. Be- 
sides, the plaintiff, who had become owner of 
the suit properiy and entitled to its posses- 
sion, hed not been joined by Karihasawa 
as sacc-plaintiff in that suit. In fact that 
suit was filed ignoring the adoption of the 
plaintiff. Any decision in that suit there- 
fore would not be binding on him. There 
is, therefore, to my mind no doubt that the 
defendants are not entitled to urge the plea 
of adverse possession as against the plain- 
tiff. As a result, therefore; the plaintiff is en- 
titled to recover possession of the property 
from tl.e defendants as rightly held by the 
lower Appellate Court. The decree of that 
Oourt is, therefore, confirmed and the appeal 
is dismissed with costs. 
8 Appeal dismissed. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 67 of 1937 
November 3, 1937 
ADDISON AND Din Monamuap, JJ. 
GHULAM MOHAMMAD AND OTHERS— 


° PLAINTIFFS — APPELLANTS 
Versus 
SECRETARY or STATE — DEFENDANT — 
RESPONDENT 


Second appeal—Question of fact—Question whether 
statutory presumption is rebutted by evidence is one 
of- fact—Custom (Punjab)—Plaintiffs described aa 
Jat Dadds in settlement—Subsequent entries record- 
ing them as Sheikh Dadds in unexplained way— 
Documentary evidence considered—Finding arrived at 
held one of fact. 

The question whether a statutory presumption was 
rebutted by the rest of the evidence is a question 
of fact. Walt Muhammad v. Mohamad Bakhsh (1), 
followed. 

In two regular settlements the plaintiffs were des- 
cribed as Jat Dadds. This was continued for many 
years, But in some unexplained way and at some 
unknown time the entries were changed and they 
were described as Sheikh Dadds. The District Judge 
econsidered the effect of all these entries and the 
documents and there were still some persons left in 
the village who were described in the revenue 
papers of 1931-32, as Jat Dadds. On this evidence, 
it was held by the first Appellate Court, as it was 
competent to hold, that it had been established that 
the persons were Jat Dadds: 

Held, that this was a finding of fact and could 
not therefore be disturbed insecond appeal. Secre- 
tary of State v. Ghulam Mohammad 173 Ind. Cas. 768, 
reversed. 4 

L. P. A. from the decree of Skemp, J., 
dated February 12, 1937, reported as 173 
Ind. Cas. 768. 

Mr. Khursaid Zaman, for the Appellants. 

Chaudhri Nazir Hussain, (Assistant 
Legal Remembrancer), for the Respondent). 

Addison, J.—-Twelve plaintiffs, describ. 
ing themselves as Dadd Jats, sued the 
Secretary of State for a declaration that 
they were Dadd Jats by caste and not 
Sheikh Dadds. The trial Judge dise 
missed their suit, bat the District Judge 
on appeal, decreed it. There was a second 
appeal to this Court which was heard by a 
Single Judge. Hereversed the decision of 
the District Judge and restored the 
decisionof thetrial Court. Against his 
decision this Letters Patent Appeal has been 
preferred on acertifcate granted by the 
Single Judge. It was centended before 
the SingleJudge that the matter was 
concluded by a finding of fact. The Judge 
admitted that prima facie this was so, 
but in his opinion, the District Judge had 
disregarded certain legal presumptions, 
and for thatreason, he thought that a 
second appeal was competent. These wrong 
presumptions were that the District Judge 
had treated the earlier and later revenue 
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records as entitled to equal weight 
while it was also held that the District 
Judge drew a wrong presumption from 
the admissions of the plainiiffain certain 
deeds. 

In the Settlements of 1660 and 1586 
the plaintiff's predecessors-in-interest were 
decribed as Jat. Dadds According to the 
Single Judge, the revenue records of 1900 
and those subsequent thereto, all showed 
the plaintiffs as Sheikh Dadds. This 
latter assertion is, however, not correct. 
There is no copy of the settlement record 
of 1900 of this village on the record. 
There are two copics of revenue entries, 
however, on the record, namely those of 
the years 1917 and 1929. These two 
records doshow the plaintiffs as Sheikh 
Dadds butthis is very different from 
asserting that they were recorded as 
Sheikh Dadds in the Regular Settlement 
of 1900. The plaintiffs produced three Jat 
witnesses who stated that the plaintiffs 
were their relatives with whom they 
inter-married, while tbe defendant placed 
on the record 14 documentsin which the 
plaintiffs or their predecessors described 
themselves as Sheikh Didds. This, along 
with the setilement and revenue entries, 
is allthe material evidence. The District 
Judge did not regard the eviderce of the 
documents asat all conclusive on the 
ground that naturally the persons in whose 
favour the mortgages and sales were 
made were money-lenders who would 
insist on the persons with whom they were 
dealing, describing themselves as anything 
but members of a statutory agricultural 
tribe. 

The learned Single Judge said that that 
was not a correct way of approaching the 
matter as thcse documents proved, the ad- 
missions of the plaintifis or.their predeces- 
sors-in-interest. He admitted that those 
admissions were not conclusive butit was 
in his opinion forthe plaintiffs to take 
away their weight by producing some evi- 
dence. He further stated that six of the 
documents were prior t0,1900 when the 
Punjab Alienation of Land Act was passed 
and that the remarks of the District Judge 
could not be corrgct as regards them. He 
then went on to say that the District Judge 
did not consider whether greater weight 
should be attached to the ‘earlier or the 
later settlements whereas there was 
authority that the later settlements should 
be preferred to the earlier settlements. 
Reference was also made to Rose's Glossary 
of Tribes and Castes in the Punjab which 
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gives Dadds asan agricultural clan found 
in Shahpur whereas this case refers to 
District Jhelum which, however, is near to 
the Shahpur Districg. For these reasons, 
the learned Single Judge accepted the 
appeal.. According tos. 44, Land Revenue 
Act, XVII of 1887 as entry made in the 
Racord of Rights in accordance with the 
law for the time being in force, or in an 
ancual record in accordance with the 
provisions of this Chapter and the rules 
thereunder, shall be presumed to be true 
until the contrary is proved or anew 
entry is lawfully substituted therefor. 
It has already been pointed ont that it 
isnot known how the plaintiffs were 
described in the Regular Settlement of 
1900 and that only copies of the revenue 
records of 1917 and 1929 have been 
placed on the record. It has not been 
sbown bow or why the description of the 
plaintiffs in the two Regular Settlements 


-of 1860 and 1880 came to be changed from 


Jat Daddsto Sheikh Nadds. It is thus 
not established that a new entry has been 
lawfully substituted for the old entry and 
itshould have been easy to produce 
the mutations which effected this change 
while it was also easy to produce a copy 
of the settlement record of 1900 of this 
village. But this questicn scarcely arises 
as will be seen later. 

Further, as regards eight of the docu- 
ments, there can be no question that money- 
lenders would insist that the persons 
who executed them should describe them- 
selves as not being members of a statutory’ 
agricultural tribe as these eight documents 
are subsequent to 1900. The other six are 
prior to 1900, itis true, but even then 
under the Customary Law it would have 
been necessary for the money-lenders to 
Prove necessity incase of. any dispute 
with the heirs of the persons who executed 
the documents, if the persons with whom 
they were dealing were described as 
belonging to a caste which was a well- 
known agricultural tribe. Jats are pro- 
bably the most numerous tribe in tbe 
Punjab and it would be impossible for 
anvone in their case tosay that they did 
not follow custom; whereas if they were 
described as Sheikh Dadds, it would be 
easy to pnt forward this plea and, if they 
followed Muhammadan Law, the question 
of necessity would not aris3. These six 
documents therefore do not appear to us to 
have that value which the Single Judge 
Placed upon them. 

The District Judge thug considered the 


+ 
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oral evidence; he considered the entries in 
the revenue records of 1917 and 1929; he 
considered the fact that in the 1:60 and 
1880 Settlements, they were shown as Jat 
Dadds; he considered the effect of the 
documents putin and he then came to 
the conclusion that it had been established 
that the plaintiffs were Jat Dadds. This 
is a finding of fact, and in our opinior, 
he was competent to come to this finding, 
which could not be disturbed in second 
appeal. In Wali Muhammad v. Mohammad 
Bakhsh (1) at p. 208* their Lordships of the 
Privy Oouncil said that the question 
whether a statutory presumption was 
rebutted by the rest of the evidence 
was a question of fact. There is also 
another decision of theirs on a similar 
matter, namely Secretary of Siate v. 
Rameswaram Devasthanam (2). Their 
Lordships further went onto say that the 
Appellate Court held that many of ihe 
entries. notwithstanding the presumption 
under s. 44, were incorrect. The entries 
relied on by the appel'ants were not the 
foundation of their title but were mere 
items of evidence adduced by them to 
prove the sale. The only question as 
regards the entries was their evidentiary 
value on the fact in issue. 

These remarks apply with equal force in 
this case. At two Regular Settlements 
and for many years the plaintiffs had 
been described as Jat Dadds. In some 
unexp'aired way and at some time not 
kncwo, these entiies were changed and 
they were described as Sheikh Dadds. 
The effect of the documents was considered 
by the District Judge, the effect of all the 
entries in the revenue papers was con- 
sidered by him andhe further noted that 
there were still ceriain other persons left 
in this village who were describedin the 
revenue papers of 193132 as Jat Dadds. 
On that evidence he held, and he wascom- 


petent to hold, that it had been establish- 


ed tbat the plaintiffs were Jat Dadds. 
This being a finding of fact, it could not 
be disturbed on second appeal. We accept 
the appeal, set aside the decision of the 


(1) 11 L 199; 122 Ind, Cas. 316; A IR1930 PO 
91; 57 1 A 86; (1930) A L J 292; Ind. Rul. (1930) 
P 0124; 31 PL R 145; 31 LW 321; 32Bom. L R 
480; 51 O L J 518; 59ML J 5P 0). 

(2) 57 M 652; 148 Ind, Oas. 478; AIR1934 PO 
112; 61 I A 163; 6R PO 134; (1934) M W N 433; 
66 M L J595; 39 L W 613; I1 OW N 775; 3880 W 
N 533; 59 C LJ 262;36 P L R93: 3 Bom L R 


o 539 \P O). ; 





*Page of li L,—[Ed,] 


I. L. M. CaDISA UMMA V. 8, DON MANIS APPU (P.O) 


971 


Single Judge and decree the plaintiffs’ 
claim with costs throughout. 
D. Appeal allowed. 


— an 


. PRIVY COUNCIL 
Appeal from the Supreme Court of the 
Island of Ceylon 
November 17, 1938 
Lorp ATKIN, Lorn MAOMILLAN, Lorp 
PORTER, SIR LANCELOT SANDERSON AND 
SIR Grorge RANKIN 
I. L. M. CADIJA UMMA AND OTa BRS — 
APPELLANTS 
versus 
S. DON MANIS APPU AND OTJERS 
— RESPONDENTS 

Interpretation of Statutes—Phrase first introduced 
and then defined~Definition must determine. 
application of phrase—Definition how to be inter- 
preted in case of doubt—Adverse possession — 
Possession of agent or co-owner, whether adverse, 

Where a phrase had been first introduced and then - 
defined, the definition prima facie must entirely 
determine the application of the phrase; but the’ 
definition must itself be interpreted before it is 
applied, and interpreted, in case of doubt, ina sense 
appropriate to the phrase defined and to the general 
purpose of the enactment. 

Ouster apart, a man's possession by his agent is 
not dispossession by his agent. The like is true 
between co-owners. . 

Messrs. L. M. D. DeSilva,!K. C, and S. 
Chapman, for the Appellants. í 

Sir George Rankin.— The appellants on 
April 16 and 25, 1930, brought in the Dis- 
trict Court of Colombo two actions to 
recover possession cf two contiguous plots 
of land measuring in the aggregate 2 acres 
and 38 perches and forming a triangular 
area to the north of land which is ad- 
mittedly theirs. The disputed land is 
known as Maha Ettambagaha Kumbura, 
To the first suit they impleaded four 
defendants as being in wrongful posses- 
sion, S.Don Manis Appu being the first 
defendant. In the second suit he was the 
so'e defendant. The District Judge dis- 
missed both actions on March 23, 1933, 
finding against the appellants on the 
issue as to title and also on the question 
whether the first defendant had acquired a 
prescriptive title under Ordinance No. XXII 
of 1871 The Supreme Oturt on January 
22, 1936 affirmed the decrees of the Dis» 
trict Judge. Without pronouncing upon 
the issue ag to the appellants’ title, the 
learned Judges of the Supreme Oourt 
proceeded solely upon the ground of pre- 
scripticn under the Ordinance. The dee 
fendants have not appeared at the hearing: 
of this appeal by the Board. i 
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`> The two acres (or thereabouts) now in 
dispute are said by tke District Judge to 
be, to a great extent, swamp on which 
lotus grows: he states that on the porticn 
which is not swampy, there is a little wild 
grass, and buildings which have been,put 
up from time to time. Akbar, J. (with 
whose judgment Poyser, J. agreed) says 
that the fact appears to be that the 
portion in dispute was at one time liable 
to be flooded and water-legged, but that 
now, Owing to a bund built by the Govern- 
ment, the flcods do not seem to affect the 
portion in dispute. 

Section 3 of Ordinance No, XXII of 
1871, so far as applicable to this case, is in 
the following terms : 

“Proof cf the undisturbed and uninterrupted pos- 
session hy a defendant in any action, or by those 
under whom he claims, of lands or immovable pro- 
perty, by a title adverse to or independent of that of 
the claimant or plaintiff in such action (that is to 
< S&y, & possession unaccompanied by payment of rent 


or produce or performance of service or duty, or by, 


any other act by the possessor, from which an 
acknowledgment ofaright existing in another per- 
Son would fairly and naturally be inferred} for ten 
years previous tothe bringing of sach action, shall 
entitle the defendant toe decree in his favour with 
costs. And in like manner, when any plaintiff shall 
Dring his action, or any third party ‘shall intervene 
li any action for the purpose of being quieted in 
his possession of lands or other immovable property, 
oF to prevent encroachment or usurpation thereof, 
or to establish his claim in any other manner to 
such land or other property, proof of such undisturb- 
edand uninterrupted possession as hereinbefore ex- 
plained, by sach plaintiff or intervenient, or by those 
under whom he claims, shall entitle ‘such plaintiff 
or intervenient toa decree in his favour with costs. 
Provided that the said period of ten years shall only 
begin to run against parties claiming estates in 
remainder or reversion from the time when the parties 
so claiming acquiredarightof possession to the 
property in dispute.” 

É Both Courts are in agreement on certain 
important facts affecting the applicability 
of this section. In particular brth accept 
the evidence cf a witness called Podi 
Singho who depcsed that from 1911 he 
had grass from the disputed land cut by 
his own servants and paid the first de- 
fendant’s mother (Getbo Hamy) for it at 
the rate’ of ten cents for a bag cf grass. 


This, according to his statements, con-- 


tinued for five or six years from 1911 
until Getho Ham was taken to the leper 
asylum; and thereafter he paid the 
money to the first defendant until 19:0 
or thereabouts when the 
be more occupied and there was no 
grass to be cut. Both Courts have likewise 
accepted as true the evidence of the 
second defendant Abraham that for the 
last ten or eleven years (that, is from 
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1922-23) he had been living on the dis- 
puted land with the permission of Getho 
Hamy and put up a house for himself 
thereon at a grond rent paid to her and 
afterwards to the first defendant. This 
witness further slated that besides his 
own, there are eight houses on the land 
in suit of which three were put up by 
himself at Getho Hamy’s request about 
1925 and three by the first defendant 
about 192930. The District Judge has 
expressly accepted these statements as 
true. : 

On these facts, tbe Supreme Court con- 
sidered that it was impossible to say that 
the District Judge had come toa wrong 
conclusion in holding that the first de- 
fendant and his mother had been in 
adverse possession for the period required 
by law. It has been argued before their 
Lordships that as the huildings are not 
shown to have come into existence before 
1922 or 1923, the ten years before action 
are not covered by this part of the evi- 
dence, which to satisfy the Ordinance 
would require io extend so far back as 
1920. Also that the mere taking of wild 
grass being conduct which an owner of 
swampy land. would not necessarily be 
minded to resist, is an insufficint founda- 
tion for a finding of possession in the 


-earlier years, especially as grass cannot 


be cut all the year round but only (as 
the second defendant s'ated) for six or 
eight months according to the weather. 
Mr. DeSilva for the appellants has sought 
very reasonably to lay stress upon the 
facts that his clients appear to buve paid 
Municipal rates upon the diaputed land 
as part of their total holding until 1929, 
and that in 1912 they exercised their 
right cf occupation in the disputed land 
by obtaining a consent decree against a 
third party in ejectment. 

“ While recognising that the sufficiency of 
the defendant’s evidence of possession for 
the first two or three years after 1920 is | 
debateable, their Lordships are not of 
opinion that in this case the concurrent 
findings of the Courts below should be 
departed from. The evidence as to the 
cutting of grass is not merely that the 
first defendant and his mother were 
allowed to take some grass, but that they 
were allowed to sell it to ths overseer-in- 
charge cf the cattle segregation camp; 
and that this was continued over anum- 
ber of years and-at a time when the 
grass was the only, or at Jeast the main 
advantage accruing fromt the land. . The 
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evidence ‘as to buildings put upon, the 
land after 1923 is, if believed, very strong 
to show possession and is not without a 
-bearing upon the earlier years as inter- 
preting the acts of the first defendant 
and his mother with respect tothe grass, 
even if these might otherwise be thought 
to be ambiguous. 

Taking the evidence fairly and as a 
whole, their Lordships see no reason to 
think that the Courts in Ceylon have 
misinterpreted it: indeed the question of 
the value of the taking of the grass as 
evidence of possession is one on which 
the opinion of the local Courts is entitled 
to some special weight owing to their 
familiarity with the condition of life and 
the habits and ideas of the people. It 
- cannot be held that the Courts in Ceylon 
were obliged to regard the evidence as 
establishing no more, in respect of the 
earlier years, than a permissive taking 
of grass by or’ on behalf of the first de- 
fendant and his mother. The finding of 
possession for ten years before suit must, 
therefore, be upheld. It follows, in their 
Lordships’ -opinion, that the appellants’ 
suit must fail, since the character of the 
possession held by the first defendant 
and- his mother was clearly adverse 
to the appellants and satisfies s. 3 of the 
Ordinance, 

Mr. DeSilva contended, however, that 
the secticn should be contrued as introduce 
ing the requirement known to the Roman 
‘Law. as - justua. titulus or justa causa+the 
words “by a title adverse to or independ- 
ent of that of the claimant or plaintif” 
being construed as reqniring the defendant 
to prove that his pcssession was on the 
footing of some title, however imperfect, 
and not wholly without right. Learned 
Counsel had, however, to admit that the 
law of Ceylon recognised no such doctrine 
at the date of the passing of. the Ordin- 
ance, and their Lordships find it impossible 
to interpret the section as introducing 
it. 

This opinion does not rest solely upon 
the words enclosed in brackets by way 
of explanation or definition—'(that is to 
say, a possession...inferred,” but is sup- 
ported also by tLe absence of any words 
calcula’'ed to define or assert the special 
doctrine of justa causa. There is a pas- 
sage in the judgment of the Board de- 
livered by Lord Macnaghten in Corea v. 
e Appuhamy (1), which supports (without 


* discussion of the matter) the copinicn that 
* . (4) (1912) A O 230; 81°L J P O 151; 105 L T 836, 
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the parenthetical clause above mentioned 
is intended as an explanation of the 
words “undisturbed and uninterrupted 
possession” and not as a statement of 
what is meant by tke full phrase pre- 
vicusly employed “possession » .° by 
a title adverse to or. independent of that 
of the claimant or plaintiff’. It appears 
that the late Mr. Justice Walter Pereira 
in his work on the “Laws of Ceylon” 
suggested as a possible view that the 
words in parenthesis were “intended to 
be explanatory of the expression ‘posses: 
sion’ only": but that his own opinion was 
that they “do not contain an illustration 
but are by themselves a full and self- 
contained definition of the expression 
‘possession by a title adverse to and 
independent of that of others!" (2 Ed. 
pp. 388, 390). Departing widely from this 
learned author's opinion, Bertram, ©. J. (in 
Tillekeratne v. Bastian (2), relying on Lord . 
Macnaghten’s language in Corea's case (1), 
held that “the parenthesis has no bearing 
on the meaning of the words ‘adverse 
title’; it may henceforth be left out of 
account in the diecussion of the question”. 
Their Lordships cannot accept this dictum 
of the learned Chief Justice. The section 
in its second half discloses the stand-point 
of the draughtsman by a phrase to which 
Lord Macnaghten’s words may perhaps be 
attributed—“proof of such undisturbed and 
uninterrupted possession as hereinbefore 
explained by such plaintiff...shall entitle 
such plaintiff...to a decree in his favour 
with costs’. The explanation thus: pointed 
to includes not merely the requirement of 
adverse or independent title but also the 
period of ten years. The words “undia- 
turbed and uninterrupted” are, however, 
repeated: indeed the parenthetical clause 
does not seem to contain any direct re- 
ference to acts other than acts of the 
possessor having a bearing upon the 
question of an acknowledgment by him, 
Their Lordships are unable to doubt that 
the purpose—perhaps the somewhat am- 
bitious purpose—of the parenthetical clause 
is to explain the character of the posses- 
sion which, if held without disturbance 
or interruption for ten years, will result 
in prescription. While, however, the 
clause is no mere illustration, it is vot 
so completely successful an attempt to 
achieve the “full and self-contained definie 
tion” as might be wished. A phrase hav- 
ing teen intrcduced and then defined, the 
detinilion prima racie must entirely deter- 
(2) (1918) 21 Ceylon New L Rep, 12 at p.1 a 
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“mine the application of tha phrase; but 
the definition must itself be interpreted 
before it is applied, and interpreted, in 
case of doubt, in a sense appropriate to 
‘the phrase defined and to the general 
purpose of the enactment. Thus in a,case 
where A’s possession has heen cn behalf 
of B or has been the possession of B 
(whether by reason of agency of co-owner- 
ship) it seems impossible to apply this 
definition clause as between B and A so 
as to defeat the rights cf B. It cannot 
be applied to defeat the rights of a person 
in possession. Under what conditions an 
agent or co-owner can be heard to say 
that his possession has been an ouster of 
his principal or co-sharer is a matter which 
need not here beexamined. Ouster apart, 
a man’s possession by his agent is not 
dispossession by his agent. The like is 
true between co owners in Ceylon, and is 
the ground of decision in Corea’s case (1). 

Their Lordships will humbly advise His 
Majesty that this consolidated appeal fails 
and should be dismissed. The respondents 
not having appeared, there will be no order 
as to costs. 

8. Appea}' dismissed. 

Solicitor for the Appellants —Mr. 0. A. 
Cayley. 
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PATNA HIGH COURT 
Appeal No. 57 of 1935 
September 22, 3938 
MUHAMAD Noor AND OHATTERJI, JJ. 
r BAIJU LAL MARWARI AND OTHERS— 
. APPELLANTS 
versus 

THAKUR PRASAD MARWARI AND OTAERS 
b — RESPONDENTS 
- Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r-1, 0. XXI, r. 103—Decree-holder in execution of 
money decree attaching mortgaged property—Whether 
necessary party to subsequent mortgage suit—Attach- 
ing decree-holder purchasing mortgaged property in 
execution of his money decree and obtaining possession 
—Henot made party to mortgage suit— Purchaser of 
“property in execution of mortgage decree dispossess- 
ing him—Application by him under 0. XXI, r. 100 
dismissed—Suit for possession upon redemption of 
mortgage on ground that mortgage sale was not binding 
on him—Suit, held,’ fell under O. KAT, r. 103—Mort- 
gage— Redemption — Suit for — Mortgaged property 
purchased by attaching decree-holder subject to mort- 
gage—Same property sold in execution of mortgage 
decree-—Subsequent suit for redemption by attaching 
decree-holder, if maintainable. f : 

An attachment merely prevents private alienatione; 
“it does not affect Court sales, It follows asa necessary 
corollary that an attachment does not create any 
charge upon the attached property. Hence a decree- 


holder who attaches the mortgaged property of the 
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judgment-debtor in execution of his money decree, i» 
not a necessary party to the subsequent mortgage suit 
in respect of the property attached. Even under the 
olf s. 91, Transfer of Eroperty Act such un attaching 
decree-holder is not a necessary porty to the mort- 
gage suit because though such a decree-holder may 
have aright to redeem the mortgage under olds £1, 

it cannot be said thathe has an interest in the right 

of redemption within the meaning of O. XXXIV, r. 1, 

Civil Procedure Code. C.L. Kiernander v. Beni- 

madhab Khettri (6) and Chamiyappa Tharaganv. 

Rama Ayyar (13), relied on. Suraj Bunsi Koer v, 

Sheo Pershad Singh (10), Madho Prasad v, Mehrban 

Singh (1D, Anantapadmanabhaswami v, Official 

Receiver, Secunderabad (12: and Ghulam Husain v. 

Dina Nath (14), distinguished. Lakhpat Rai v. 

Fakhir-ud-Din (15), dissented from, [p. 978, col. 2.) 

[Case-law referred to ] 

A decree-holder who had attached mortgaged pro- 
perty ofthe judgment-debtor in execution of his 
money decree purchased the sameat an auction-sale 
in execution and obtained possession thereof. Sub- 
sequently that property was sold in executionofthe 
mortgage decree and the attaching decree-holder 
was dispossessed by the purchaser. The attaching 
decree-holder applied under O. XXI,r.100 but his 
application wasdismissed. Hethereupon instituted a 
suit, claiming among other reliefs possession of the 
disputed properties upon redemption of the mortgage 
on the ground that he, as attaching decree-holder, was 
necessary party to the mortgage suit and not having 
been made party his rights were not affected by the 
mortgage-decree and sale. 

Held, that the suit fell under O. XXI, r, 103, Civil 
Procedure Code, and the mere fact that in the suit 
the decree-holder sought to recover possession on 
redemption could not be a ground for holding that 
he did not claim right to the present possession of the 
property. 

Where a decree-holder attaches the mortgaged 
property of his judgment-debtor, in execution of his 
money decree and at an auction-sale in execution 
purchases the same subject tothe mortgage but does 
not redeem the mortgage, his right of redeeming the 
mortgage as purchaser is extinguished by the sale of 
the mortgaged property in execution of the mortgage 
decree and he cannot after the mortgage sale, sue for 
redemption, 

A. from the origiral decree of the 
Sub-Judge, Godda, dated April 16, 1934, 

Messrs. L K. Jha, M. N. Pal and K., 
Dayal, for the Appellants.’ 

Dr. D. N.Mitter, Messrs. N. C. Ray, G.N. 
Mukherji and P. B. Ganguli, forthe Respon- 
dents. | 

Chatterji, J.—The material facts of this 
case may be briefiy stated as follows: By 
three deeds of mortgage executedin 1909 
and 1910, the defendants third party hypo- 
thecated their entire interest in the two 
estates, namely Mahal Ghat Lachhmipur 
and Mahal Kuraba mentioned in Sch. A of 
the plaint to tke second group of the defen: 
dants first party who may be called the 
Mahtcn defendants. Subsequently these 
Mahton defendants assigned their 8 annas 
interest in the mortgages to the first, 
group of the defendants first party, who‘ 
may becalled the Mavwari defendants, 
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The present plaintiffs in execution of a 
money decree against the defendants 
third party attached eceriain shares in 
the said two estates on March 26, 1917. 
and purchased the same on September 
9, 1918 and obtained delivery of possession 
on November 16, 1919, In the meantime, on 
February 1, 1918, the defendants first 
party brought two mortgage suits on the 
- aforesaid mortgage deeds against the 
defendants third party and obtained decrees 
on December 18, 1918. In execution of 
these decrees they purchased the mort- 
gaged properties on May 28, 1923 and 
obtained delivery of possession on Decem- 
ber 21 and 23, 1923. The plaintiffs being 
thus dispossessed, filed an application under 
O. XXI, r. 100, Civil Procedure Code, before 
the Subordinate Judge of Godda, but 
meanwhile the settlement operations in 
Santal Parganas having been notified, 
the application was ultimately trausferred 
to the Settlement Court for disposal by order 
of this Oourt in view of the special pro- 
visions oflaw in tke Santal Parganas. 
Eventually the application was dismissed 
by the order of the Divisional Commissioner 
dated August 4, 1927. The plaintiffs 
thereupon instituted the present suit on 
July 30, 1930, claiming among other reliefs 
possession of the disputed properties 
upon redemption of the mortgages on 
the ground that they as attaching decree- 
holders were necessary parties to the 
mortgage suits and not having been made 
parties, their righis were not effected by 
the mortgage decrees and sale. The defen. 
dants second party were impleaded as they 
got themselves recorded in the settlement 
proceedings as corsharers with the defen- 
dants first party. 

It may be: menticned here that the 
defendants third parly by virtue of a 
compromise with the defendants first party 
got the lands specified in Sch. Bof the 
plaint which appertain to Mahal Ghat 
Kuraba, and tLese lands were recorded 
during the settlement proceedings as their 
raiyati lands. The plaintifs sought a 
‘declaration that such record was illegal 
andthe defendants third party could not 
acquire any raiyati right in those lands. 
The plaintiffs’ claim with regard to these 
lands though negatived by the Court 
below, has not Leen pressed in this appeal 
and no further reference to it will be 
necessary. The main | contest in tre suit 
was by the defendants first parly whose 
defence inter alia was that the plaintifis 
were not necessary p-rties to the mortgage 
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sui's, that the mortgage decrees and the 
sale held in execution thereof ara bind- 
ing cn them, that their purchase during 
the pendency of the mortgage suits is 
affecied by lis pendens, that they have no 
right to maintain this suit and that the 
suit is barred hy limitation. The learned 
Subordinate Judge has given effect to all 
these defences. and dismissed the suit. 
Lience this appeal by the plaintiffs, 

The most important point for considera- 
tion in thisanpeal is whether the plaintiffs 
as attaching decree-holders were necessary 
Parties to the mortgage suits under 
O. XXXIV, r. 1l, Civil Procedure Code. 
The learned Advocate, Mr. L. K. Jha 
appearing for them, contends, in the first 
place, that an attachment followed by 
an order forsale creates a charge on the 
attached properties and therefore an 
attaching decree holder is a necessary 

, party toa mortgage suit and, in the second 
place, that under the spec'fic provision of 
cl. 91 (f), Transfer of Property Act, as it 
stood beforethe amendmentof 1929 an 
attaching decree-holder had the right to 
redeem and therefore he had an interest 
inthe right of redemption within the 
meaning of O. XXXIV, r. 1, Civil Procedure 
Code. The nature and effect of an 
attachment will have to be determined 
with reference to the provisions of the Oivil 
Procedure Code. The mcde of effecting 
attachment of immovable properly is pre» 
scribed in O. XXI, r. 54 of that Code ag 
follows: 

“Wherethe property is immovable, the attachment 
shall bemsde by an order prohibiting the judg- 
ment-debtor from transferring or charging the 
property in any way, and all persons from taking 
any benefit from such transfer or charge.” 

The effect of an attachment, as laid down 
in s. 64 of the Code, is that: ` 

“any private transfer or deliveiy of the property 
attached or of any interest therein and any payment 
to the judgment-debtor of any debt, dividend or 
other moneys contrary tosuch attachment, shall be 
void asagainst all claims enforceable under the 
attachment.” 

It is reasonably plain that an attach- 
ment merely prevents private alienations, 
it does not affect Court sales. If this is so, 
it follbws as a necessary ecorollary that an 
attachment does not create any charge 
upon the attached property, otherwise a 
Oourt sale would be affected by such charge. 
Take, for instance, a case where two 
decree holders have attached the sama 
property in execution of their respective 
money decrees but for some reason or 
other the decree-holder whose attachment 
is later succeedsin selling the property, 


976 


the other decree-holder whose attachment 
is prior cannot again bring the property 
to sale, and if he does so, the sale will be 
quite ineffective. Tiis is a self-evident 
proposition, and if any authority is needed, 
a reference may be made to the decisipns 
of this Court in Harnandan Marwari 
v. Pran Nath Roy (1) and Ganga Ram 
Gulraj Ram v. Muktiram Marwari (2). The 
contention that an attachment creates a 
charge is also inconsistent with the 
provisions of s. 73 and O. XXI, r. 57, 
Civil Procedure Code. Section 73 which 
relates to rateable distribution lays down 
that : 

“Where assets are held by a Oourt and more 
persons than one have, before the receipt of such 
assets, made application to the Court forthe exe- 
cution of decrees forthe payment of money passed 
against thesame judgment-debtor and have not 
obtained satisfaction thereof, the assets, after deduct- 
ing the costs of realization, shall be rateably 
distributed among all such persons.” 


Under this section the proceeds of a sale 
brought about by an attaching decree- 
holder are made proporationately available 
to another decree-holder who may have just 
putin his application for execution im- 
mediately before the sale and had no time 
to take out attachment. What then 
becomes of the charge supposed to be 
created by the attachment ? Again O. XXI, 
r. 57 lays down that : 

“Upon every order dismissing an execution case 
in which there is an attachment, the attachment 
shall cease unless the Court otherwise directs.” 


The result would have been quite other- 
wise ifthe attachment -really created a 
charge. Their Lordships of the Judicial 
Committee in Mott Lal v. Karrab-ul-Din 
(3) and Raghunath Das v. Sundar Das 
Khetri (4), have held that attachment 
merely prevents private alienation but 
‘does'‘not confer any title. This is also 
the view adopted by the High Courts of 
Calcutta, Madras, Bombay and Lahore : see 
Frederick Peacock v. Madan Gopal (5), 
C. L. Kiernander v. Benimadhab Khetirt 
(6), Manickam Chettiar v. Income-tax Officer, 


| (1) 2PLT 240; 61 Ind. Cas, 922; A IR 1931 Pat. 
409; (1921) Pat. 205. e 
(2) 12 P L T 639; 134 Ind, Cas, 616; AIR 1931 Pat. 
405; 11 Pat, 250; Ind. Kul. 1931) Pat. 472. 
a) 211.4170: 25 O 119; 7 Sar. 222;1 O W N 639 
0 


(PO). 
; (aya J A251; 24 Ind. Cas. 304; A I R 1914 P G 129; 
42 (12; 18 O W N 1058; 1 L W 567; 27ML J 150; 16 
M L T 353; (1914) M W N 747; 16 Bom. LR 814; 20 
O LJ 555; 13 AL J 154 (P O). 

(5) 29 0'428; 6 O W N 577 (F B). 

(6) 58 0 598; 134 Ind. Oas. 561; A I R 1931 Cal. 763; 
Ind. Rul. (.931) Cal. 849, 
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Madura (7). Jitmand, Ramanand v. Ram» 
chand Nandram (8) and Ram Bhaj Datia 
v Ram Das (9. 

Mr. L. K. Jha in Support of his contention 
that an attachment fcllowed by an order 
for sale creates a charge on the attached 
property relies on the decisions of tte 
Judicial Committee in Suraj Bunsi Koer v. 
Sheo Pershad Singh (10),-Madho Prasad V. 
Mehrban Singh (11) and Anantapadmana- 
bhaswami v. Oficial Receiver, Secunderabad 
(12:. -In Suraj Bunsi Koer v. Sheo Pershad 
Singh (10), the question before their 
Lordships was whether when the undivided 
interest of a member of a jint Hindu 
family governed by the Mitakshara School 
was attached and ordered to be sold in 
execution of amoney decree against him 
andthe died before the property was 
actually sold, his interest passed by the 
sale to the auction purchaser or by survivor- 
ship tothe surviving co-parceners. Their 
Lordships held that tha effect of the 
execution sale was totrausfer the judgment- 
debtor's undivided share to the purchasers, 
the execution proceedings having at the 
time ofthe judgment-debtor’s death gone 
sofar as to constitute in favour of the 
execution-creditor a valid charge thereon 
which could not be defeated by -thë 
judgment-debtor's death before the actual 
sale. The effect of the sale had to be 
coneidered with reference tothe peculiar 
constitution of a joint Mitakshara family. 
Under the Mitakshara law so long as the 
family is joint no member has any 
defined share nor can he alienate -his 
own undivided interest for payment of his 
personal debt. He has, however, a right 
to obtain partition of his share which he 
can enforce at any time. : 

As a rule of equity, justice and good 
conscience it has been held from the 
earliest times that a creditor who has 
obtained adecree for money against a 
member of a joint Mitakshara family 
may realize his decree by attachment 
and sale of his judgment-debtor’s undivided 


(7) AIR 1938 Mad. 360; 174 Ind. Oas. 423; I L R 
(1938) Mad. 744; (1938)1 M L J 351; (1938) M W N 197; 
47 L W 368; lu R M 7l2 (FEB). 

(8) 29 B 405; 7 Bom. L R 4&8. 

(9)3 L 414; 69 Ind. Cas. 720; A I R 1923 Leh, 
261 


(io) 6 I A 88; 5 0 148; 4 Sar.1;4 OL R 226 


(PO). 

ii) 17 I A194; 18 C 157; 5 Sar. 586 (PO). 

(12) 60I A 167; 142 Ind. Oas 452; A I R 1933 P O 
134: 56 M405; Ind. Rul. (1933)P O 95; 37 LW 576; 
(1923) M W N 374; 37 O W N 553; 6t ML J 562; 
35 Bom, LR 747; 57 C L J418; (1933) A LJ 692 


a 
b, 
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interest in the family properties during 
his lifetime, and the auction-parchaser 
as the representative-in-interest of the 
judgment debtor can eaforce the right 
to obtain partition which primarily belonged 


to the latter, Where, however, the 
judgment-debtor dies before the decree 
is executed, his interest passes by 


survivorship to the surviving co-parceners 
and isnot available for the satisfaction 
ofthe decree. To determine the limits 
within which the rights of the judgment- 
creditor can be enforced against an undi- 
‘vided share oft the judgment-debtor, the 
judicial decisions have laid down that the 
judgment-debtor's undivided share is made 
available if it has been attached in execu- 
tion during bis lifetime, so that if he dies 
after the attacbment, his undivided share 
will not pass by survivorship to the survi- 
Ving co-parceners but will be liable to be 
sold under the attachment. To this extent 
their Lordships in deciding Suraj Bunsi 
Koer v. Sheo Pershad Singh (10) held that 
the attachment created a charge on the 
judgment debtor’s undivided share. Of 
course in that case there was not only an 
attachment but an order for sale before the 
death of the judgment-debtor, and great 
stress is laid upon this fact bp Mr. Jha 
because, as be points out, in the present 
case the order for sale was passed on 
January 30,1917, that is prior to the ine 
stitution of the mortgage suits. To my 
mind their Lordships in Suraj Bunsi Koerv. 
Sheo Pershad Singh (10) referred to the order 
for salesimply to emphasize the fact that 
the execution proceeding had passed through 
all the necessary stages preceding the sale 
when the judgment-debtor died. The real 
determining factor, however, was the attach- 
ment because by virtue of an attachment 
the decree-holder acquires a right to have 
the attached property kept in custodia legis 
for the satisfaction of his judgment debt. 
Thus Suraj Bunsi Koer v. Sheo Pershad 
Singh (10) is no authority for the broad 
proposition that attachment creates a charge 
on the attached property. With reference 
to this case Mr. Mayne in his Treatise on 
Hindu Law, Edn. 9, at p. 450, observes as 
‘follows : 

“In speaking of an attachment as constituting a 
‘charge’ in favour of the judgment-creditor, their 
Lordships were obviously using the term ‘charge’ 
ina general and not in a strictly legal sense.” 

In the case in Madho Prashad v. 
Mehrban Singh (11) the facts were quite 
‘different. There asuit was brought by the 
“surviving co-parcener to set aside a sale 


180-193 & 124 
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of joint family property effected by a 
deceased co parcener without his consent 
and without any justifying necessity. Their 
Lordsnips held, affirming the lower Oourt’s 
decision, that the sale was invalid under 
the Mitakshara Law and on the death of 
the “slienating co-parcener his undivided 
interest passed by survivorship to the 
plaintiff. In the course of their judgment 
their Lordships referred to the decision in 
Suraj Bunsi Koer v. Sheo Pershad Singh 
(10) which was relied upon by tha appellant 
there in support of his contention that he 
(the purchaser) was at least entitled to an 
equitable charge on his deceased vendor's 
share for the consideration paid by him. 
As regards the next case in Anantapad- 
manabhaswamt V. Official Receiver, 
Secunderabad (12), nd doubt, their Lord- 
ships referred to the decision in Suraj 
Bunsi Koer v. Sheo Pershad Singh (10) 
and made certain observations which may 
Rerhaps be construed to have ehaken the 
autnority of the decisions in Moti Lal v. 
Karrab ul-Din (3) and Raghunath Dus v. 
Sunder Dai Khetri (4), but their Lordships 
in view of the facts of the particular case 
before them expressly said that it was 
irrelevant to consider whether attachment 
created a lien cr charge or conferred title, 
The decision in Mott Lal v. Karrab-ul- 
Vin(3) and Raghunach Das v. Sunder Das 
Kheri (4) dennitely lay down that an 
attachment merely prevenis private aliena- 
tion but does not confer any title, and so 
long as these decisions stand, the 
Courts in India are buund to follow them. 
Thus, none of the decisions of the Judicial 
Committee cited by Mr. Jna really supporis 
his contention. He also refers to Sir 
Rashbehary Ghose’s Mortgage, Edn. 5, at 
p. 146, where the following passage occurs: 

“It does not fall within the scope of the present 
lecture to discuss the subject at length; and J will 
only content myself with the remark that though 
an attachment does not confer any title but only 
prevents alienation, it cannot be said that it 
creates no kind of charge; though there are cer- 
tain expressions in some reported cases which if 
detached from the context might lend support to 
the notion that an attachment does not operate as 
a charge on the property.” 

The charge contemplated here cannot, in 
my opinion, be said to beta legal charge 
which would operate with allits legal con- 
sequences in wll cases. At best it amounts 
to an equitable charge which serves the 
equities in favour oi the attaching creditor 
according tothe necessities of the case, the 
whole object of the attachment being to 
make the attached property available for 
the satisfaction of the decree. Upon the 
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| foregoing considerations I am not prepared 
to hold that an attachment creats any title 
in or charge upon the attached property: 
by charge I mean legal charge. 

Mr. Jha’s next contention is based on 
old s. 91, al. (f), Transfer of Property Act. 
That section which was in force at the time 

- of institution of the morigage suite in 
_ question stood as follows: 
Besides the mortgagor, any of the following per- 
- Bons may redeem, or institute a suit for redemp- 
‘tion. of, the mortgaged property; (a) any person 
(other than the mortgagee of the interest sought to 
be redeemed) having any interest in or charge upon, 
the property; (b) any person having any interest 
in or charge upon, the right to redeem the pro- 
perty; (c) any surety for the payment of the 
mortgage debt or any part thereof; (d) the guar- 
dian of the property of a minor mortgagor on 
behalf of such minor; (e) the committee or other 
legal curator of a lunatic or idiot mortgagor on 
behalf of such lunatic or idiot; (f) the judgment- 
creditor of the mortgagor when he has obtained 
execution by attachment of the mortgagor's inte- 
_ rest in the property ; (g) a creditor of the mortgagor 
who has, in a suit for the administration of his 
‘estate, obtained a decree for sale of the mortgaged 
“property.” 
The present £. 91 after the amendment 
- of 1929 stands as follows: _ 
“Besides the mortgagor, any of the following per- 


` -follows : ~ 
-“Subject to the -provisions of this Code, all per- 
` gons having ån interest either m the mortgage- 
, security or, in the right of redemption shall be 
_ joined as parties to any suitrelating to the mort- 
gage. 
Under the express provision of the old 
s. 9l, cl. (f) an attaching decree hoider 
wou:d be entitled to redeem or institute a 
suit for redemption. Bat, still the question 
remains whether such right would amount 
to an iuterest in the right of. redemption 
within the meaning of O. XXXIV, r. 1, 
Civil Procedure Court. Apparently it may 
look as if a, person who is entitled to 
redeem has an interest in the right of 
redemption. But upon a comparison of 
els. (b) and (f) of the old s. 91, it will 
appear that the Legislature recognized a 
distinction which puts an attaching decree- 
holder in a different position from a person 
having an interest in the right of redemp- 
tion, otherwise the separate provision in 
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cl. (f;for the attaching decree-holder, ` 
really he could come under cl. (b) as 
person having an interest in the right c 
redemption, woyld be quite redundan 
Section 91 enumerates the class of person 
entitled to redeem and amongst them thos 
who have an interest in, or charge upor 
the property or the right of redemption ar 
put under cls. ia) and (b) of the old Act whic. 
correspond to cl. (a) of the new Act. Suc, 
persons only, inmy opinion, come unde 
the purview of O. XXXIV, r. 1, Oivi 
Procedure Code. Looking to the plain 
phraseology of the different clauses of th» 
old s. 91, Transfer of Property Act, it i 
Yather difficult to hold that an attachins 
creditor coming under cl. (f) has the sams 
interest as a person coming under cl. (b 
of that section. A fortiori an attaching 
decree-holder does not fall within the clase 
of persons contemplated by O. XXXIV 
r. l, Civil Procedure Code. lam supportec 
in this view by the decision of the Oalcutte 
High Court in C. L. Kiernander v. Beni 
madhab Kheitri (6) and of the Madras 
High Court in Chamiyappa Tharagan Vv 
Rama Ayyer (13}. A contrary view appeart 
to have been taken by the Allahabad Higt 
Court in Ghulam Husain v. Dina Nath (14 
and in Lakhpat Raiv. Fakhr-ud-Din (15) 
The case in Ghulam Husain v. Dina Nail 
(14) was decided entirely on equitable con 
sideration as will appear from the following 
passage from the judgment of- Aikman, J 
at p 47114: -o i eRe ake 
“The defendants-respondents in their suit upo 
their mortgage “transgressed the provisions of 6. 8 
Transfer of Property Act; by not impleading | 


. peršon of whosé interest in the mortgaged propert, 


they-had notice, namely the attaching-creditor. H 
not being a party, and the mortgagor confessing 
the case was rushed through, and a decree fc 
possession pussed in favour of the respondents. Ha: 
the respondents complied with the provisions ¢ 
the law, and had the usuak period been fixe 
within which redemption might be effected, it car 
not be doubted that the plaintiff-appellant her 
who bought the judgment-debtor's interest in th 
property six days aiter the date of the respondent: 
decree, would have availed himself of the right t 
redeem, In my opinion it would be inequitable t 
hold that he had been deprived of that right by th 
illegal action taken by the respondents." 

In the other case, Lakhpat Rui v. Fakhi 
ud-Din (15), the decision proceeded on th 
ground that the right to redeem whic 
was conferred on the persons mentioned i 
the old s. 91, Transfer of Properiy Ac 


(13) 44 M 282; 62 Ind, Cas, 121; AIR 1921 Mad. 3 
40 ML J 65; (921) M W N53. 

(Li) 23 A ~67; A W N 1901, 143. 

(15) 39 A 536; 41 Ipd. Oas. 190; A I R 1917 All, 11 
15ALJ 471, 
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seemed to be the same right to redeem in 
all cases, the same right which the mort- 
gégor himself had, without considering the 
further question whether all the persons 
mentioned in the section were persons hav- 
ing an interest in the propervy comprised 
in the mortgage within the meaning of 
8 &5, Transfer of Property Act (now 
O. XXXIV, r. 1, Civil Procedure Code) 


that section being applicable to the 
facts of that case. It was practically 
assumed in that case that an attaching 


decree-ho i i 
PER E Dy virtue of the right con- 
n Alm by the old s. 91, cl. (f), 
Transfer of Property Act, was a neces- 
Bary party toa mortgage sait. From this 
view I express my respectful dissent. 
In the present case the plaintiffs, in my 
opinion, were not necessary parties to 
the mortgage suits in question. 

There is still greater difficulty in the 
way of the plaintiffe. Whatever rights 
they might have as attaching decree- 
holders, their attachment and with it those 
tights came to an end when they became 
the purchasers of the attached properties on 
September 9, 1918. After their purchase, 

- they could no longer exercise their right 

of redemption as attaching decree-holders. 
It was, however, open to them, as purchasers 
to exercise that right. Their purchase 
was made during the pendency of the 
mortgage suits, and the sale proclamation 
(Ex. G-1) shows that the sale was held 
subject- to-the encumbrances of the defen- 
dants first party. The mortgaged properties 
were, as already stated, sold in execution 
of the mortgage decree on May 28, 1923. 
The plaintiffs had thus sufficient opportunity 
to redeem the mortgages. The present suit 
has been brought by them iu their capacity 
of purchasers, their rights as attaching 
decree-holders ° having already vanished. 
It is now futile for them to claim the 
right of redemption which has long been 
extinguished by the mortgage sale. In 
this view the plaintiffs’ claim is entirely 
untenable. 

Ooming then to the question of lis pendens, 
the crucial point of time is the date of the 
institution of the mortgage suits. If, as the 
plaintifs contend,they by virtue of their 
attachment hada charge on the attached 
properties and were consequently necessary 
parties to the mortgage suits, l donot see 
how lis pendens applies. No doubt the 
plaintiffs’ purchase was during the pendency 
of the mortgage suits «but if they had 
Pre existing rights quite independent of 
iheir rights as purchasers, those Tights could 
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not be affected by the result of the suit to 
which they were not parties. Dr. D. N. Mitter, 
on behalf ot the respondents, relying on 
the decision of the Judical Uommittea in 
Parameshari Din v. Ramcharan (16), coo- 
tends that the plaintiffs’ purchase was 
affected by lis pendens even though they 
migat have a charge in their favour 
created by the attachment. I am afraid 
the case cited*does not support this con- 
tention at all. In that case both the 
attachment and sale were subsequent to 
the preliminary mortgage decree and were 
therefore held to be subject to lis peadens. 
The point taken by Dr. Mitter is that lis 
in a mortgage suit continues until the 
mortgaged properties are sold. This is 
undoubtedly so, but a person acquiring an 
interest in the mortgaged properties 
subsequent to the preliminary decree. cannot 
be heard to say that he should have been 
impleaded in the mortgage suit. However, 
el have held that the attachment did not 
create any charge and whatever rights it 
might have created came to anend when 
the plaintiffs purchased the properties. In 
this view their purchase was obviously 
affected by lis pendens. They purchased 
the right, title and interest of their judgment- 
debtors who were parties to the mortgage 
suits and as their representatives-in-interest 
would be certainly bound by the decrees 
passed in those suits. 

Tne last question is that of limitation. 
Dr. Mitter contends that the suit is 
barred by limitation by the one year 
rule prescribed by Art. 1l-A as well as 
Art. 12, Limitation Aci. As regards the 
latter Article, the contention is that the 
plaintiffs’ ought to nave prayed for setting 
aside the sale within one year. But this 
aspect of the case does not arise. ‘The 
Plaintiffs case is that they are not bound 
by the sale at all and in that cag3 they 
were not required to set it aside and 
therefore no question of limitation would 
arise. On the other hand, if the plaintiffs 
are bound by the sale, tneir cuse must fail 
on the merits. As regarda Art, 1)-A, 
Limitation Act, the question turns on 
whether the present sult is one brought 
under the provisions of O$ XXI, r. 103, Civil 
Procedure Code. That Rule runs thus: 

“Any party not being a judgment-debtor against 


whom an order is made under r 94, 1.99 or r. 101 
may institute a suit to establish the right which 


(16) 18 P L T 615; 169 Ind. Uas. 657; A I R 1937 
PO 260; 318 LK baz; 10 R PO 53,3 B & 733,46 L 
W 198; 1937 O W N 7ud; 41 U W N 1i3u; 19870 L E 
409, (4937) 2 M Ld 309; 39 Bom, L Rgl019; 1937 A 1 
R 643; (1937) A L J 1376 (P O), 
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he claims tothe present possession of the property; 


but subject tothe result of such suit (if any), the 
` ordershall be conclusive.” 


Mr. Jha contends that the present suit 
does not come within this Rule because 


it is really a suit for redemption and’ 


not for establishment of the right to the 
present possession of the property. This 
contention, though it may at first sight 
appear to have some force, is quite fallacious. 
The order (Ix. 5) passed in the proceed- 
ing under r. 100 shows that there the 
Plaintiffs claimed possession on exactly the 
same grounds as in the present suit with 
the only difference that in the present suit 
there is a prayer forremdeption which was 
not and could not be made in the previous 
Proceeding. The right which was 
asserted there and is also claimed here 
is based on the fact that the plaintiffs, 
not being parties to the mortgage d.cree 
and salé, are not bound by the same and 
therefore they, as auction-purchasers being 
in rightful possession of the disputed 
Properties, could not be dispossessed 
therefrom by the defendants first party. 
The mere fact that in the present suit the 
plaintiffs seek to recover possession upon 
redemption can be no ground for holding 
that they do not claim the right to the pre- 
sent possession of the disputed properties. 
In fact possession is the substantial relief 
claimed. In my opinion, the present suit 
is one under O. XXI, r. 103, Civil Proce- 
dure Code, and nöt, having been brought 
within one year, it is barred by limitation. 
In the result, I would dismiss the appeal 
with costs. =| 

. Mohamad Noor, J.—I entirely agree. 
Se f 1Appeal dismissed. 
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The marginal note to s. 22, Dekkhan Agriculturiats 
Relief Act, refers to property specifically pledged. 
The marginal note, however, is not part of the Act but 
so long as the word “specifically” is emphasized, it 
makes little or no difference whether immovable pro- 
perty is specifically mortgaged or charged. The deed 
will have to be properly stamped and registered and 
a Court is not likely to construe a surety bond with an 
eight anna stamp as constituting a specific mortgage 
or charge upon immovable property. [p. 982, col. 1. 

It was provided ina surety bond that “if the amount 
of the bond according to its terms is not satisfied 
from the surety, I, my property and my heirs are and 
shall remain liable.” This was followed by another 
statement that the surety had a large well-known 
building, without incumbrance : 

Heid, that this general statement occurring ina 
bond of this nature could not fairly be construed as 
intended tocreate a mortgage or charge. The state- 
ment of fact whichfollowed that the surety has a 
large well-known building which is without incum- 
brance, meant nothing more than that this was evi- 
dence of the surety’ssolvency. Menickamv. Audina- 
rayana (1), distinguished. Manekchand Ramchand v. 
Ganeshtal Govardhan (3), referred to. [p. 981, col. 1.] 

Reading s. 22 as it stands, there would seem little 
difficulty in deciding that it matters not what is the 
statusota defendant when the decree was passed 
against him. Onceitis shown that the property to 
be attached or soldis the immovable property of an 
agriculturist not specifically pledged, the section 
applies and the property is protected. Section 72 
should be read as it stands, to mean what it says, 
and to protect agriculturists, whether judgment- 
debtors or the legal representatives of judgment- 
debtors in the possession of their lands. Even where 
the judgment-debtor isa non-agriculturist, his legal 
representative who is an agrioculturist can take 
advantage of s. 22 whén the decree is sought to be 
executed against him by attachment of property in 
his possession. Showkomal V. .Jagatmat (8), Hario- 
mal v. Hazarising (9) and Godumal Jethanand v. 
Buichand Gurmutadas (10), relied on. Choithram 
Kaliandas v. Lalbuz (5), explained. |p. 982, col. 2] 

Section 22 doesnot contemplate that the Appellate 
Oourt should give directions to the Collector when no 
such application under that section .was before the 
lower Vourt, [p. 9&3, col, 1,] 

Mr. Kimairai Bhojraj, for the Appellants. 
Mr. Fatehchand Assudomal, for the Res- 
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Davis, J. C.—This is a second appeal 
against the order of the Assistant Judge at 
Sukkur dismissing summarily an appeal 
against an order of the Joint Subordinate 
Judge at Shikarpur dismissing the execu- 
tion application of the appellant against 
the respondents who are tne heirs of one 
Ghulam Hussain, who stood surety for the 
judgment debtor in a partition suit to which 
the respondents were parties. Before the 
Subordinate Judge the liability of this 
Ghulam Hussain as a surety was disputed. 
It was argued that he merely atiested the 
bond, but this argument the Subordinate . 
Judge rejected holding that Ghulam 
Hussain was a surety with the principal 
surety, one Bodaram, who, has become in- 
solvent and against whom the appeilants 
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have recovered. only some Re. 900 in satis- 
faction of their decree. The surety bond 
was for Rs. 3,000. We have not, however, in 
this appeal to consider the question as to 
whether Ghulam Hussain was a surety 
under the bond. This is decided, but the 
Subordinate Judge dismissed the execution 
application against hig legal representa- 
tives on the ground that it was proved that 
they were agriculturists, no immovable 
property had been specifically mortgaged; 
Ghulam Hussain was only liable personally 
under the bond. In appeal before us it has 
been argued that the immovable property 
was specifically mortgaged or charged under 
the bond, and that if it was not, then the 
property of Ghulam Hussain, who admit- 
tedly was not an agriculturist, was not the 

. immovable property of an agriculturist 
within the provisions of s. 22, Dekkhan 
Agriculturists Relief Act, in the hands of 
his legal representatives who are admittedly 
agriculturists. 


This question of whether by the surety 
bond Ghulam Hussain specifically mort- 
gaged his immovable property was not dis- 
cussed in the judgment of the Subordinate 
Judge, and we have no doubt the reason is 
that it was not considered at the time that 
this argument could be accepted by a Judge 
familiar with the practice of the Subordi- 
nate Courts. It is now hoped that we, per- 
haps less familiar with the practice of 
subordinate Courts, will read into the 
surety bond the intention to mortgage the 
surety’s.immovable property which inten- 
tion we have no doubt was rot at the time 
present to the minds either of the judg- 
ment-creditor or the surety himself. - It is 
true that in the bond oceur the words 
_ “if the amount of the bond according to its terms 
is not satisfied from the surety, I, my property 
and my heirs are and shall remain liable,” 
but this general statement occurring in a 
bond of this nature cannot fairly be con- 
strued as intended to create a mortgage or 
charge Thestatement of fact which follows 
that the surety has a large well-known 
building in Shikarpur which is without 
incumbrance, appears clearly to us to mean 
nothing more than that this is evidence of 
the surety’s sclvency. To any one familiar 
with the practice in subordinate Courts to 
suggest that a bond of this nature is intend- 
ed to create any but a personal . liability 
is to suggest what is known to be untrue. 
There is also no registered and stamped 

e deed which to residentsein the mofussil 
* indicate the serious nature of the transac- 
tion into which ft is proposed to enter, 
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The learned Advocate for the appellant 
has relied on the case in Manickam v. 
Audinarayano (1) where it js pointed out 
that adistinction must be drawn between 
wideness and indefiniteness of language 
and that where it appears that the proper 
construction of a document is not that the 
property generally of the party bnt some 
specific property is made liable, a charge 
is created. Butethe facts of that case are 
clearly different. That was no case of a 
surety bond but of adeed drawn up between 
the two parties to a partition deed and 
property specified in the schedule was to 
be made liable for the payment of money 
under the partition deed It is true that 
later in the judgment the learned Ohief 
Justice appears to doubt the rnling in 
Bheri Dorayya v. Ramayya (2) where it 
was held that a promise to pay out of the 
debtor’s property indefinitely did not create 
a charge, but if, as the learned Advocate 
dor the appellants argues, surety bonds 
as well as pleadings being documents are 
not to be construed too strictly, according 
to the well-known ruling of the Privy 
Council, but the real meaning, purpose and 
intention of the parties is to be ascertained, 
then the construction of this surety bond 
must certainly be that itis a mere personal 
undertaking and not a mortgage or charge 
of immovable property. 

The learned Advocate also relied on the 
case in Manekchand Ramchand v. Ganesh- 
tal Govardhan (3) to prove that in this 
case, by these general words, a mortgage 
within the meaning of s. 22, Dekkhan 
Agriculturists Relief Act XVIL of 1879, 
was created. The material part of s. 22 is as 
follows: | f 

“Immovable property belonging to an agricul- 
turist shall not be attached or sold in execution 
of any decree or order passed whether before or 
after this Act comes into force, unless jt has been 
specifically mortgaged for the repayment of the 
debt to which such decree or order relates, and 
the security still subsists. {or the purposes of any 
such attachment or sale as aforesaid, standing 
crops shall ba deemed to be movable property.” 

‘The words used seem in themselves pre- 
cise enough, but as Broomfield, J. pointed 
out the marginal note refers to property 
specifically pledged, Broomfield, J. said: 

“Ag to the construction of s. %, the first question 
is whether the Dekkhan Agriculturists Relief Act 
intended to draw a distinction between a mortgage 
jn the strict technical sense and a charge. Ins. 70 
no doubt both words are used. But in s. 56 the 


(1) 34 M47;5 Ind. Cas, 917; 20 M L J 407; (1910) M 
W N 568 


(2) 3 M 35. 
(3) 35 Bom. L R 588;.145 Ind. Oas. 582; A IR 1933 


Bom. 298; 6 R B 86 (2). 
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word ‘charge'is apparently used in a sense where 
it would include a mortgage and it may be men- 
tioned that the side note to 8. 22 itself uses the 
word ‘pledged’ as equivalent to mortgaged. Before 
the Transfer of Property Act was passed, no clear 
distinction was drawn between mortgages and 
charges, as was pointed out in Girwarsingh v. Narain 
Singh (4), On the argument addressed to us, I am of 
opinion that the lower Court was right in holding 
that the words ‘specifically mortgaged’ in s. £2 need 
not be construed ina technical sense and would 
apply to a specific charge such 9s we have in this 
case,” 


The marginal note, however, is not part 
of the Act but so long as tke word “speci- 
fically" is emphasized, it appears to us to 
make little or no difference whether immov- 
able property is specifically mortgaged or 
charged. We imagine, it will be found in 
mcst cases in practice to be a distinction 
without a difference. The deed will have 
to be properly stamred and registered and 
a Court is not likely to construe a surety 
bond with an eight anna stamp as consti- 
tuting a specific mortgage or charge upon 
immovable property. As, however, we find 
that there was no intention specifically to 
charge the immovable property mentioned 
in the surety bond as evidence of solvency, 
and that no such charge was created, this 
point of difference is of no importance, 

The next point taken is that as Ghulam 
Hussain was not an agriculturist and the 
decree was passed against the legal repre- 
sentatives who are admittedly agriculturists, 
they cannot take advantage of the section, 
and reliance has been placed upon a judg- 
ment of a Bench of this Court in Choithram 
Kaliandas v. Lalbux (5). Now the long 
and learned arguments we have heard on 
the interpretation of this s. 22 have more 
than ever convinced us that it was not the 
intention of the Legislature that there 
should be read into the simple words of this 
section, and, indeed, other sections of the 
Act, those subtleties and niceties of legal 
argument which so delight the lawyer. The 
language of this enactment, Broomfield, J. 
remarks, is notoriously difficult to construe, 
but, we think, that difficulty might be 
lessened if it is remembered that the Act 
was intended to be a simple Act for simple 
men to achieve a simple but to them a vital 
purpose, the presegvation to an agriculturist 
of his land. It is true that the definition 
of “agriculturist” is so wide as to let in 
men who are not agriculturists in the 
ordinary sense of the word. ‘They are not 
tillers of the soil or farmers as the word 


is understood in some other countries, a 
(4) 14 C 730 (F B). ae 


49) 15 S L R 47; 63 Ind. Oas. 310; A I R 1921 


Sind 29, 
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s. 22 refers to immovable property 
generally, not simply to agricultural lands, 
butethese are faults remediable by the 
Legislature if it so* wishes, and it may be 
that it was thought better to err on the sale 
side to make the words of the Act so wide - 
and general in their meaning as to make 
certain thatthe Act would not fail in its pur- 
pose by reason of any restrictions or quali- 
fications on the words or general purport 
used. Reading s. 22 as it stands, there would 
seem little difficulty in deciding that it 
matters not what is the status of a defen- 
dant when the decree was passed against 
him. Section 22 says: 

“Immovable property belonging to an 
agriculturist shall not be attached or sold in 
execution of any decree”, and once it is 
shown thatthe property to be attached or 
sold is the immovable property of an agri- 
culturist not specifically pledged, one would 
think that there was little difficulty in 
deciding that the section applied and the 
property is protected. This appears the 
simple and straightforward interpretation 
put upon the section by Sir Norman Mac- 
Leod in Balkrishna Tulsidas v. Sarupchand 


Purshotiamdas (6) at p 65b*, when he says: 

“It seems obvious, then, that under s, 22 the 
important question is whether the property sought 
to be attached: belongs to an agriculturist at the 
time of the attachment, and, then, it would be 
open to the person against whom execution is 
sought to plead that as he was an agriculturist, 
the property could not be attached, although at 
the time the decree was passed, nothing was said 
as regards his status as an agriculturist.” 


In Shidraj v. Renaki (7) Sir Norman 
MacLeod decided that tne legal representa- 
tives of a deceased agriculturist could prove 
that they were agriculturistsso as to free 
the immovable propsrty of the judgment- 
debtor in their hands from attachment, 
though he added a proviso that the applicant 
would have to prove that he also was an 
agriculturist at the time of the decree. But 
this Court in Showkomal v. Jagatmal (8) 


. decided that the legal representative of the 


judgment-debtor is entitled to plead and 
lead évidence to prove that he is an agri- 
culturist even though the judgment-debtor 
had already raised the plea, and it was 
decided that he was not an agriculturist. 
In Hariomal v. Hazarising (9) a Full Bench 

(6) 28 Bom. L R 656; 95Ind. Cas. 1017; A 1 R 1926 


Bom. 389, i 
mA I R 1926 Bom. 140; 92 Ind. Oas. 554; 27 Bom. L 
R1 


490. 
(8) A I R 1930 Sind 16; 118 Ind. Cas. 221; Ind. Rul. 
(1929) Sind 189. 

(9)18S L R19; 78 Inf, Oas. 583; A I R1925 Sind 
49 (F B). 


*Page of 23 Bom. L. R,—(Ea.]° 
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f this Oourt decided that a debtor could | 


=n execution proceedings raise the plea that 
Bke was an agriculturist, and it was net 
maecessary for him to show that he was an 
| naga ed at the date of the suitor the 
ecree. The Advocate for the appellant 
<\rgues that an agriculturist may raise the 
+lea and prove that he was an agriculturist 
nd yet not be entitled to the privileges of 
wn agriculturist under the Act. We can 
386 no force in this argument. It is unreason- 
able to suggest that the Legislature 
Mintended that a.person could prove himself 
«an agriculturist under an Act and yet be 
«denied the appropriate protection the Act 
was intended to give. 

The case in Showkomal v. Jagatmal (8), 
above referred to, the casa in Godumal 
Jethanand v. Bulehand Gurmukhdas (10), 
therein referred to, and the Full Bench 
case in Hariomal v. Hazarising (9) make 
it clear that this Court has taken the view 
that s. 22 should be read as if stands, to 
mean what it says, and to protect agricul- 
turists, whether judgment-debtors or the 
legal representatives of judgment debtors 
in the possession of their lands. But 
reliance is placed for the applicant upon 
Choithram Kaliandas v, Lalbux (5), but 
all that that case decided was that the land 
of the judgment-debtor, an agriculturist, 
in the possession of his legal representative 
also an agriculturist is within the second 
clause of s. 22, Itis true that this judg- 
ment is differed from by the Bombay High 
Court for good reasons given in Mathura- 
das Tuljaram v. Mahadu Maruti (11), and 
it may be necessary to refer the decision 
of this Court in Choithram Kaliandas v. 
Lalbux (5) to a Full Bench at some future 
date, but we do not think we can in this 
appeal pass any, order under the second 
part of s. 22. No application for a direc- 
tion to the Collector was before the lower 
Court at all, no order was passed by the 
Court on such an application, and we do 
not think that s. 22 contemplates that the 
Appellate Court should give directions to 
the Ooliector when no such application 
under that section was before the lower 
Court. We think, therefore, the appeal must 
be dismissed with costs accordingly. 

D. Appzal dismissed. 


(10)A I R 1929 Sind 209; 119 Ind. Cas. 543; Ind. 
Rul, (1929) Sind 223. 

(11) 32 Bom, LR 320; 127 Ind, Cas, 207; A IR 190 
Bom. 238; Ind. Rul. (1930) Bom. 527, 
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PATNA HIGH COURT 
Appeal No. 981 of 1936 
April 28, 1933 
FAZL ALU AND AGARWALA, JJ. 

Musammat BAS KUAR—DerenDANT— 
APPELLANT 

versus 

GAYA MUNICIPA LITY—PLAINTIPFS AND 

oTABRS—~ DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. . L 
rr. 58, 683—Suit under T- 63, whether continyation a 
claim proceeding under 7, 58—Purchaser | of ? : La 
from claimant after, Passi DST nether necessary 
ie kipa a ti “brought on record 
party to guit— Necessary gan ughe on or 
AA E kag abeie antachment is raised on 
claim under O. XXI, r. 58 and who | goare poud ror 
right under r. 83, if can sue on his Mie ars ee 
for getting alienation declared i kak D 
Plea of — Party brought on recor out of s ga 
relief claimed against such party—Question 


record within one year, the alienee cannot advance 
imitation 2 i 
Tag a the Pa of cl. (1) in such 
i a e v. 
(2), sate pear tres Chandra v. Sarat Chandra (1), 
anga NG attachment has been raised at 
the instance of a claimant under O. XXI, e os 
Procedure Code and who avails himself of the rig 
iven by O. XXI, r. 63 can sue on hisown behalf alone 
tor having the alienation in favour of the element 
declared void without mentioning any other creditori 
ortheir debts. The necessity for -tho plarati : o 
pring a suit under O. XXI, r. 63, arises 7 reason : a 
summary decision under O. KAI, r. 58, passed in 
execution of his own decree and there are rere 
hy he should be compelled to sue on beha oo er 
a Titors also. Maung Tun Thein Y. Maung Sin (4) 
and U Maung Nge v. P. L. 8. P. Chettiar Firm (5), 
relied on. i ï : 
oe sation merely bars the remedy by a suit, 
oe ina eii between whom a question 
f limitation can possibly arise are those who seek 
$ lief and those against whom it is necessary to seek 
relief Therefore when a party is brought on the 
a me out of time, the question of limitation does 
Siri when there is no relief claimed against that 
an named Ishaq v. Akramul Haq (3), relied 


party. Mo 
on. R 
the appellate decres of the 
Siti aude: Gaya, dated August 26, 
1936. 
ino Prasad, for the Appellant. 

ite Rojkiahore Prasad, for the Respon- 

denis. 


li,J.—This second appeal arises 

Ries Cae brought by the Municipal Com- 

‘ssioners of Gaya Municipality under 
0. NI, r. 63, Civil Procedure Code, in the. 
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fcllowing circumstances: The plaintiffs hav- 
ing obtained a money decree against de- 
fendant No. 5 on April 23, 1932, proceeded to 
attach in execution of their decree a house in 
Gaya which according to them belonged to 
the judgment-debtor, Thereupon defendants 
Nos. 1 to 4 (sons of one BulJak Ram* prefer- 
red a claim under O. XXT, r. 58, alleging that 
the house in question had heen purchased by 
their father from defendant No. 5 for a sum of 
Rs. 1,000. This claim was allowed on Novem- 
ber 20, 1933, and the house was released 
from attachment. On September 11, 1934, 
defendants Nos. 1 to4 executed a conveyance 
in respect of the house in favour of defen- 
dant No. 6, for a sum of Rs, 1,500. Thereafter 
on October 6, 1934, the plaintiffs brought 
the present suit for a declaration that the 
deed set up by defendants Nos. 1 to 4 
was a: 

“fraudulent one executed by defendant No. 5 in the 
name of a near relative without any consideration, 
and as such, it was illegal and defendants Nos. 1 toe 
did not derive any title thereunder.” 

Defendant No. 6 was made a party to the 
suit on May 15, 1935. The trial Court 
dismissed the suit but it was decreed by 
the District Judge of Gaya who has held 
that the conveyance executed by defen- 
dant No. 5 in favour of the father of defen- 
dants Nos. 1 to 4 as well as that executed by 
defendants Nos. 1 to 4 in favour of defendant 
No. .6 were without consideration and never 
intended to pass any title and they did not 
confer any title upon the transferees. In this 
appeal, which has been preferred by defen- 
dant No. 6, the findings of fact arrived at by 
the learned District Judge have not been 
questioned but his decree is attacked on 
three grounds. The first ground, which is 
the only serious ground, is that the suit is 
barred by limitation egainst defendant No.6 
who was made a party to the suit more 
than a year after the decision of the case 
under O. XXI, r. 5€, Civil Procedure 
Code. 

The appellant's contention is undoubtedly 
supported by the decision cf the Calcutta 
High Court in Protap Chandra v. Sarat 
Chanpra (i), but with great respect 
to the learned Judges who decided 
that case, I am not prepared to accept 
their view on the question of limita- 
tion. [t has been held in a number of cases 
that a suit brought under O. XXI, r. 63 is a 
mere continuation of the proceedings in a 
claim petition. Relying on this principle, 
the Madras High Court has held in Krishe 


(1) ATR 1921 Cal. 101; 62 Ind, Cas, 348; 33 0. LJ 
201; 25 O W N 544. 
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nappa Chetty v. Abdul Khader Sahib (2), 
that a purchaser of property from a 
claimant after an order has been passed 
in his (claimants) favour bat before a 
suit under O. XXI, r. 63. was instituted, is 
an alienee pendente lite and is therefore 
not a necessary party to the suit; and if 
the necessary parties had been brought on 
the record within one year, the alienee 
could not advance the plea of limitation 
as s. 22 (2), Limitation Act, expressly 
excludes the operation of cl. (1) in such 
cases. With this view I am inclined to 
agree because it can also be supported by a 
reference to s, 64, Civil Procedure Code, as 
will appear from the following head-note of 
the decision of the Calcutta High Court 
already quoted: | 

“The order for release from attachment does not 
put an end to the attachment so as to leave the 
claimant free todeal with. the property ashe likes. 
Ifa suit is brought by the decree-holder to estab- 
lish his right toattachthe property and a decree 
is passed in his favour, the effect of the decree is 
to set aside the order of release and to maintain 
uninterrupted the attachment originally made, 
Therefore in such a case any private transfer of 
the property by the claimant though made after 
an order under r. 60 releasing the property from 
attachment, would be void under s. 64, Civil 
Procedure Cade.” ; 

Now if the transfer ie void under s. 64, 
it is liable to be ignored by the plaintiff 
and the person in whose favour the transfer 
is made is not a necessary party to the suit 
under O. XXI, r. 63. But so far as the pre- 
sent case goes, the matter does not rest 
there. The learned District Judge has found 
that in fact there was no transfer either in 
favour of defendants Nos. 1 to 4 or in favour 
of defendant No t and they did not derive 
any title under the deeds of transfer relied 
on by them, respectively. If there was no real 
transfer and defendant No. 6 was not a trans» 
feree in the proper sense of the term, she 
was also not a necessary party. It has been 
pointed out in a number of cases that as 
limitation meiely bars the remedy by a 
suit, the only parties in « suit between 
whom a question of limtation can possibly 
arise are those who seek relief and those 
against whcm it is necessary to seek relief: 
see Mohamed Ishaq v. Akramul Haq 
(3). Therefore when a party is brought 
on the record out of time, the question 
of limitation doss not arise when there 
is no relief claimed against that 
party, In the present case it was not neces- 
sary forthe plaintiff to claim any relief 
against defendant No. 6 and in fact no relief 


(2) 38 M 535; 25 Ind. Oas. 11; A IR 1915 Mad. 495; 
26 M Ld 449. ; 
(3)6 C L J 558; 12 O W N 84 
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has been claimed against her. The question 
of limitation therefore does not arise and 
cannot affect the decree passed by the 
Court below. ? 

The next question raised on behalf of the 
appellant was that the suit instituted by 
the plaintiff respondent was essentially a 
suit under s. 53, Transfer of Property 


Act, and inasmuch ag the plaintiffs 
did not sue in a representative capa- 
city on bebalf of all the creditors, 


their suit is not properly framed and 
therefore not mintainable. Now it has 
been held by the Rangoon High Court in 
at least two cases that a creditor whose 
attachment has been raised at the instance 
of a claimant under O. KAl, TI. 53 and who 
avails himself of the right given by O. XXI, 
r. 63, can sue on his own behalf alone for 
having the alienation in favour of the 
claimant declared void withcut mentioning 
any other creditors or their debts: see Maung 
Tun Thein v. Maung Sin (4), and U Maung 
Nge v, P. L S. P. Chettiar Firm (5;. The 
necessity for the plaintiff to bringa suit 
under O. XXI, 1, 63, arises by reason of a 
summary decisicn under O. XXI, r. 53, pass- 
ed in execution of his own decree and there 
in no reason why he should be compelled to 
sue on behalf of other creditors also. But 
even if it is he!d that it was incumbent on 
him to doso, the point cannot arise in this 
case, tecause there is nothing on the record 
to show that defendant No. 5 had any other 
creditors excepting the plaintifis. In my 
opinion, therefore, the second objection also 
must fail. 

The last cbjection is that the plaintiffs 
are estopped from challenging the appel- 
lant’s title in this suit because her name 
and the names of her vendors have been 
mutated in the Municipal registers and the 
plaintifis have accepted taxes from them. 
In order, however, that estoppel may arise, 
it must be shown that the person against 
whom estoppel is set up has intentionally 
caused or permitted any person to believe 
anything to be true which is not tiue and 
to act upon such belief. In the present case 
it ig nut alleged in the pleading or evidence 
that the plaintiffs caused the defendants to 
beleve scmetbing to be true which is not 
true and they acied upon such belief. On 
the other hand on the findings arrived at 
by the learned District Judge .the defen- 
dants must be held to have been fully 


aware of the fact that defendant No. 5 had 
(4) 12 R 670; 153 Ind. Oas.e 942; AIR 1934 Rang. 
332; 7 R Rang. 238. 
(5) A IR 1934 Rang. 200; 152 Ind. Oas. 506;7R 
Rang. 161, 
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never prled with his title in the honse 
which is the subject-matter of the present 
suit. There can, therefore, be noestoppel in 
the present case. As no other points were 
urged in this appeal, we must uphold the 
decision of the learned Judge and dismiss 
this appeal with costs. 

Agarwala, J,—I agree. 

8. Appeal dismissed. 
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PRIVY COUNCIL 
Appeal from the Supreme Ccurt of 
Gibraltar 
December 1, 1933 
Loep ATKIN. Lorp PORTER AND SIR 
LanogLot SANDERSON 
PYRMONT, LTD. AND ancTHER—APPELLANTS 
versus 
LUCILA SOHOTT—Responpent 

Contract—Obvigation to pay foreign unit of account 
—Form of tender, how to be regulated. 

Where there is an obligation to pay a foreign unit 
of account, the form in which such payment is to be 
made must be regulated by the municipal law of the 
country whoseunit of accountis in question and what 
would or would not be a legal tender or currency 
must depend upon the law on that subject in foree at 
the time when the tender should have been made, 
In re Chesterman’s Trusts (1), relied on. British Bank 
for Foreign Trade, Ltd. v. Russian Commercial and 
Industrial Bank (2), referred to. [p. 988, col, 1.] 

Messrs. H. S. Willinck, K. C. and J. C. 
Lawrence, for the Appellants. 

Messrs H. J. P. Hallett, K.C. and S. 
Chapman, for the Respondent. 

Lord Porter.—The appellant company 
are incorporated in Gibraltar and carry on 
business as an investment company. The 
appellant, John Mackintosh, is a director of 
tbat company. i 

- Iu May, 1935, the appellants were anxious 
to borrow a large sum of Spanish pesetas 
as they did not wish to convert English 
pounds sterling into that currency, and at 
that time the respoundent had on deposit at 
Barclays Bank in Gibraltar a credit of over 
500.000 pesetas standing in the names of 
Messrs. Carrara King and Marsh who were 
trustees cf her late husband. 

The respondent is an old lady, 82 years 
of age, whose business sffaiis were manag- 
ed by her nephew one Engenio Gross. 

Mr. King, who was a friend of both Mr, 
Mackintosh and the respondent, having 
heard that the appellants desired to borrow 
pesetas approached Mr. Mackintosh and 
arranged with him that the respondent 
should lend and the appellants borrow the 
sum of 500,000 pesetas at 34 per cent. inter- 
est per annum. 
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Accordingly the appellants executed a 
bond dated Muy 22, 1935, whereby they 
bound themselves to pay the respondent 
the sum of 500,000 pesetas on May 22, 
1935, and meanwhile, to pay interest at 3h 
per cent. per annum by half-yearly instal- 
ments cn November 22,1935, and May 22, 
1926. 

Upon the execu'ion of the bond Mr, Pons, 
the accountant employed by the trustees, 
prepared and filled in a cheque for 500,000 
pesetas drawn on Barclays Bank, Gibraltar, 
and the cheque was signed by the trustees 
in whose name the credit stood. 

The cheque was then handed to Mr 
Mackintosh or to his secretary, Mr. Uaston, 
and paid into the appellants’ account at 
Barclays Bank. From time to time the 
appellants drew cheques Varying in valus 
between 6,000 and 70,000 pesetas upon this 
account and the whole amount was s> with- 
drawn by the appellants before the end of 
the year 1935. ; 

Meanwhile on November 22, 1935, the 
half-year’s interest was duly paid. 

Before and up to 1398 Spanish peseta 
coinage was legal tender in Gibraltar, but 
by an order in Council of August 9 of taat 
year, sterling muney of Great Britain be- 
came the only legal tender subject to certain 
exceptions not material tothe present case. 
Nevertheless pesetas were in frequent use 
and were regularly given und taken as 
payment in commercial transactions in 
Gibraltar. l : 

The peseta was and remains the unit of 
Spanish currency. It is common ground that 
at all material times gold coins without limit 
and silver coins of 5 pesstas alone were legal 
tender in Spain. Itis true that the Bank 
of Spain were authorized to issue peseta notes 
and that for certain purposes, e. g., the pay- 
ment of sums due to the Government, those 
notes must be accepted, but in ordinary 
transactions between individuals they could 
be refused. In practice, of course, they 
were accepted inusmucn as the Baak of 
Spiin were under aa obligation to meet 
their notes by providing gold or silver on 
presentation, but if a strict fulfilment of his 
obligations were insisted on, a borrower 
would not fulil them by tendering notes— 
he must furnish gold or silver coin. 


+ In Gibraltar pesetas whether in the form 
of gold or silver or notes were not currency 
at all, they were a commodity which could 
be bought or sold like any other commodity. 
Up to March, 1936; however, peseta notes 
were commonly given and accepted both in 
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Spain and in Gibraltar as the equivalent 
in value of the coinage they represented. 

Byg Spanish decree of 1930 the export 
ofsilrer from Spain was prohibited. Even 
before 1956 regulations had been made pro- 
hibiting the exportation of Bank notes in 
excess of 5,000 pesetas and on March 16, 
1933, the Spanish Government, apparently 
perturbed by the fact that refugees leaving 
Spain were found to be taking with them 
alarge number of peseta notes, enacted a 
further decree under which travellers were 
prohibited from exporting any notes of the 
Bink of Spain unless accompanied by an 
authorization called a “guia.” 

These “guias” were issued by the Ouse 
toms authorities who were required to send 
a daily report of the “yuias” issued by 
them stating the names of the travellers 
and amounts authorized. After the date 
of the decree it became illegal for notes to 
be reintroduced into Spain unless accom- 

«panied by “guias” corresponding in amount 
to the pesetas proposed to be brought in. 

Once the external notes were wedded 
to an appropriate “guia,” they could be re- 
introducad and as they were exchangeable 
at the Bank of Spain for metal of their 
nominal amount, they were of the same 
value as the coinage they represented, 

Bat there were a large number of peseta 
notes already in Gibraltar for which “guias” 
were not necessarily forthcoming. It is 
true that by Art. Sof the decres these peseta 
notes might be remitted to Spain within 
five days ofthe decree, but it is by no 
means Clear that the owners would take ad- 
vantage of this section since the notes once 
in Spain could only be exported by permis- 
sion of the Customs authorities, and in any 
case, owing tothe prohibition of the export 
of silver, no silver could be taken out in 
their place. : 

In addition to these extraneous peseta 
notes it appears that a large number of 
notes reached Gibraltar without any ac- 
companying “gaias” because many refugees 
were arriving from Spain bringing notes 
with them without obtaining “guias.” The 
result was that there were in use in Gib- 
raltar after the date of the decree, two types 
of notes — those accompanied by “guias” 
and thoss unaccompanied. 

Precisely now the decree worked does not 
appsar from the decree itself and was not 
explained in evidence. Presumably any 
“guia” might be used for the reintroduc- 
tion of the same number of peseta notes as it 
permitted to be exported, and it was not 
necessary that it should accompany the same 
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«otes which were exported under its autho- 

ity ; but in their Lordships’ view itis not 
1ecessary to determine this point. e 

Naturally since the ‘notes for which 
‘guias"’ were supplied could be remitted to 

“Spin and those for which “guias” were 
ot supplied could not, the former had a 

Bizner value than the latter. But both con- 
tinued to be used in Gibraltar. 

In these circumstances when the date for 
re-paying the loan of 500,000 pesetas and 
the second half-year's interest was approach- 
ing, Mr. Pons.saw Mr. Caston and told 
him that if payment was to be made with 
notes, they should be accompanied with 
“guias. 

Presumably asa result of this conversa- 
tion Mr Mackintosh wrote on May 16, to 
Mr. King offering to pay (a) by cheque 
on Madrid ; (b) by Bank notes delivered in 
Gibraltar or (c) equivalent sterling at 42 
pesetas to tte £l (42 pesetas to the £ 
being the rate of exchange for peseta notes 
without ‘‘guias"). At the same time Mr. 
Mackintosh suggested postponement cf pay- 
ment for two weeka, 

In reply Mr. King stated that a cheque 
on Barclays Bank in pesetas would be ac- 
ceptable, but asit appears from the evi- 
dence that that Bank dealt only in pesetas 
accompanied by “guias,” Mr. King’s sugges- 
tion was in the nature of a counter-offer, 

On Muy 28, Mr. Oaston called on Mr. 
Pons and offered to pay the interest up 
to May 22, in notes without “guias.” This 
offer was refused and ultimately Mr. Caston 
paid 8,750 pesetas in silver. 

Later, on June 19, 1936, Mr. Prescott, a 
public notary, called on behalf of the appel- 
lantson Mr. Pons, paid the interest due up 
to that date in silver and tendered a cheque 
on the Oredit Foncier for 500,000 pesetas. 
Mr. Mackintosh had ın fact opened a credit 
with that Bank for that sum by lodging 
with it 500,000 peseta notes obtained partly 
from an Indian money changer and partly 
by purchases of small sums when he could 
get them at about an exchange of 42 to the£. 

Admittedly the Credit Foncier would not 
have supplied “guias” with these notes and 
the payment was refused unless corres- 
ponding Government “guias” were also pro- 
vided. 

On the same day and after this refusal, 
the appellants informed the respondent by 
letter that they had notitied the Credit 
Foncier in Gibraltar to hold at her disposal 
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səlicitors wrote stating that they had refus- 
ed payment by cheque on Madrid or Bank 
notes delivered in Gibraltar because such 
payment would not permit the respondent 
to deal with such sum and had refused pay- 
ment atthe rateof 42 pesetas to the £ 
inasmuch as that rate of exch inge was over 
and above the official rate. 

The appellants therenpon, on October 16, 
tendered a bun@le of 500,000 peseta notes 
without “guias”. This tender was refused and 
action was then brought and the appellants 
by some means appear to have succeeded 
in lodging this bundle in Court. Presum- 
ably they intended by this means to make 
a payment into Court, but as pesetes are 
not currency in Gibraltar, their action was 
misconceived apd could have no effect upon 
the result of the case. 

Both sides admitted before this Board 
that the contract was for the supply and 
return of pesetas in Gibraltar and therefore 
for the supply and return of commodities 
and not of money, an admission which their 
Lordships consider to have been rightly 
made. 

The first question, therefore, which has 
to be determined is what commodity the 
appellants contracted to tender to the res- 
pondent on May 22, 1936. 

For the appellants it was argued that in 
Gibraltar, pesetas meant peseta notes, that 
these notes were in regular use in Gibraltar 
at the time of the making of the contract, 
that though they were not legal tender in 
Gibraltar and might not be legal tender in 
Spain, yet they were treated as equivalent 
thereto, that peseta notes were in fact sup- 
plied in fulfilment of the contract; by the 
respondent to the appellants and that peseta 
notes were therefore all that the appellants 
were under an obligaticn to return. 

For the respondent it was contended 
that the contract was for the supply of 
pesetas, that a credit on Barclays Bank was 
accepted in performance of that contract, 
that peseta notes were not supplied, and 
indeed, if it were material, that the appel- 
lants nevar operated the credit so as to 
receive peseta notes but merely transferred 
to third parties by means of cheques, the 
credit which had by cheque been trans- 
ferred to them: that the appellants were, 
therefore, under an obligation to retura 
pesetas, and that that obligation was not 
fulfilled by the tender of peseta notes. 

In their Lordships’ opinion it is establish- 


e the sum of 5.00,000 pesetas and disclaimed 
, liability for further intesest. 
Finally on Octcher 5, the respondent's 


ed by the evidence that the commodity 
agreed to be supplied was pesetas and that 
the appellants accepted a credit upon Bar- 
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clays Bank in fulfilment of that contract. It 
follows that in their view the appellants’ 
contract was to return 500,000} pesetas in- 
Gibraltar on the due date, viz., May 22, 
1936. 

What then is meant by such a coatrast ? 
The word “peseta” means the unit of 
account in the curreney of Spain. The appel- 
lants have contracted to supply 500,000 
of such units and their Lordships can find 
nothing in the contract between the parties 
to the present litigation to modify that 
meaning. 

The question can, therefore, be stated in 
another form by asking, — What perform- 
ance is required to fulfl an obligation to 
pay a foreign unit of account ? 

This question dses not come before their 
Lordships devoid of authority. It has 
already been discussed In re Chesterman’s 
Trusts (1), where the direct question came 
under consideration. It was there held by 
Russell, J., now Lord Russell of Killowen, 
and by the Court of Appeal that the obli- 
gation was to pay in whatever at the date 
of re-payment was legal tender and legal 
currency inthe foreign country whose money 
was lent. 

This decision is not binding on their 
Lordships but they think it correctly enun- 
ciates the law applicable to the case. In 
their view the appellants borrowed 500,000 
units of account of the Republic of Spain, 
not 500.000 peseta notes ; in performance of 
that contract they accepted a credit on 
Barclays Bank for 500,000 pesetas, and they 
were under contract to return 500,000 such 
units of account. 


That contract is not fulfilled by the tender 
of 500,000 peseta notes—such notes are not 
units of account of the Spanish Republic. 
They were, it is true, frequently accepted in 
lieu of units of account but the party to whom 
they were tendered was not obliged to 
accept tLem. To adapt the werda of War- 
rington, then’ L. J., In re Chesterman's 
Trusts (supra, at p. 483), the form in which 
such payment is to be made must be re- 
gulated by the municipal law cf the country 
whose unit of account is in question and 
what would or would not be a legal tender 
must depend upên the law on that subject 
in force at the time when the tender should 
have been made. If this were not so, their 
Lordships are unable to appreciate what 
principle is to be applied in ascertaining 
the nature of the commodity of which tender 
has to be made. 


(1) (1923) 2 Ch. 466. 
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It is suggested that Russell, J., as he then 
was, tooka different viewin British Bank 
for Foreign Trade, Ltd. v. Russian Commer- 
cial and Industriale Bank (2), where he said 
ip. 67*) :— 

WA The true position was that the loan was. 
repayable in any paper roubles issued by the autho- 
rity of the Russian Government and ia use at the 
material date” and ‘(3). It was argued that ifthe 
debt was to be paid outside Russia, it must be paid 
ia gold roubles because any paper money was only 
legal tender in Russia apd not outside. Hedid not 
agree with that view. The mortgagor was suing to 
recover his securities and wag entitled to do so if he 
fulfilled his legal contract If he made re-payment 
in fullin the kind of money actually advanced to him 
—paper roubles issued by authority of the Russian 
Government—it did not matter whether the paper 
money was legal tender in or out of Russia,” . 
and that his earlier view is to be preferred 
tothe later one. 

Their Lordships do not think that there is 
any conflict between thetwo cases. In their 
opinion “in use at the material dite” means 
in use as legal tender. Moreover, the state- 
ment that “it did not matter whether the 
paper money was legal fender in or out of 
Russia”, was used in answer to the argument 
that the tender must be legal out of Rus- 
sia as well as in Russia, and is a sufficient 
answer to that argument. 

Some discussion took place before their 
jJ_ordships as to whether in any case the 
appellants had fulfilled their contract in due 
time even if tender of notes of the Bank 
of Spain were a fulfilment of the contract. 

Having regard to the view which the 
Board takes, ib is not necessary to deter- 
mine this matter nor is it material to con- 
sider what would have been the result if 
the respondents had furnished Bank notes 
and not a credit upon Barclays Bank in ful- 
filment of their part of the contract. 

No dispute appears to arise as to the sum 
found to be due by the Chief Justice. 

Their Lordships will humbly advise His 
Majesty thatthe appeal should be dismissed 
and that the appellants must pay the res- 
pondent’s costs before the Board. 

8. TT. Appzal dismissed. 

Solicitor for the appellants.— Messrs. 
Alder & Perowne. 

Solicitors for the Respondents.— Messrs. 
Wm. A. Crump & Sons. 


(2) (1921) 38 T L R 65. 
*Page of (1921) 381. L R,—[Ed] 
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SIND JUDICIAL COMMISSIONER'S 
A COURT 
Criminal Reference No. 186 of 1938 ° 
August 31, 1938 
Davis, J. O. AND TYABJI, J. 
Musammat SONI 
versus 
KISHNOMAL MANGHANDAS AND 

5 OTHERS 

Criminal Procedure Code (Act V of 1898), ss. 247, 
439—Acquittal not based on merits, Judicial Com- 
missioner's Court, if can set it aside. 
. Upon an application in revision by the complain- 
ant, the Court of the Judicial Commisgioner can 
set aside an order of acquittal, not based upon merits 
of the case at all but oue made under s. 247, Orimi- 
nal Procedure Code, and order the vase to proceed 
according to law. Emperor v. Janu Fakir (1) and 
Emperor v. Dito (2), distinguished. 

Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 


Davis, J. C.—This is a reference to us 
by the learned Sessions Judge of Sukkur 
who asks us to set aside an order of 
acquittal of three accused persons passed 
by the Second Class Magistrate, Sukkur, 
on the ground that the diary of the case 
shows that the order was a most improper 
order, that the case Lad adjourned time 
after time when the complainant, a woman, 
‘was present with her witnesses, and that on 
the’ one day when she was atsent and when 
‘the Magiswrate without proper notice to her 
had changed his camp, the Magistrate took 
advantage of her absence and acquitted the 
accused under s. 247, Criminal Procedure 
Code. These briefly are the material facis of 
this case, and it isclear thatif this Court has 
the power in the exercise of its revisional 
‘Jurisdiction to set aside this acquittal, which 
was not an acquittal on the merits at all, 
but which is an acquittal passed, in our 
opinion, most unfairly by the learned 
Magistrate, this Court should do so. 

But the question has been raised as 
to whether the only remedy -open to the 
complainant 18 10 move Government 
to appeal under s. 417, Criminal Procedure 
Code. But we think it is clear that this 
Court hae, in its revisional jurisdiction, 
power to set aside an order of acquittal 
but not to change it into one of conviction. 
The power of a Court to change a finding 
of acquittal into one of conviction appears 
tous to rest in its appellate jurisdiction 
under s. 423 (1) (a), Criminal Precedure 
Code, upon an appeal properly made under 
x. 417, Oriminal Procedure Code, to which 

#reference is made in s.°423 (1), Oriminal 
« Procedure Uode, ifself. But to bold that 
this Court can never, for instance, in a 


BONI v. KisnNoMab MaNGHANDAS (SIND) 


989 


case such as this set aside an order of 
acquittal, such an order of acquittal not 
being based upon merits of the case atall, 
would be to render s. 439, Criminal Proce: 
dure Code, in part infructuous, for we 
think that sub-s. (4) of s. 439 itself con- 
templates that a Court in bne exercise of 
its revisions] jurisdiction can set aside an 
order of acquittal asa Court in appeal 
eculd set aside %n order of acquittal, for 
the Court in its revision 1] jurisdiction exer- 
cises with cerain limitations tne power 
exercised by a Court of Appeal one of these 
limitaticns is that a Court in revision shall 
not convert a finding of acquittal into one 
of conviclicn. But this 18 not whas we 
intend in this case to do, nor is it what 
the learned Sessions Judge has asked us 
to do. He has asked us merely to set 
aside the order of acquittal and order 
further inuyuiry, so that this complainant, a 
woman, who has so patiently and so often 
attended the Magistrate's Camp shall be 
given due opportnnity to prove her case. 

Now subs. (5) of s. 439, Oriminal Pro- 
cedure Code, must be read with sub s. (4), 
and it’must be c nsidered in relation to 
the argument that where the Code provides 
a remedy by way of appeal, then no remedy 
by revision lies, for sub-s.(5) of s, 439, 
Criminal Procedure Code, reads as follows: 

“Where under this Code an appeal lies and no 
appeal is brought, no proceedings by way of revi- 
sion shall be entertained at the instance of the 
party who could have appealed.” 

Now, we emphasized in that sub-section 
the words “at the instance of the party” 
because it was upon these words that 
the Division Bench of this Court in Emperor 
v. Janu Fakir (1), refused to interfere on 
a reference by a District Magistrate in 
exercise of its revisional jurisdiction with 
an order of acquittal because the Court 
pointed out that Government has a right 
of appeal and that for this purpose no 
distinction can be drawn between the 
District Magistrate and Government. But 
we are not concerned here with an appli- 
Cation in revision by Government at all. 
The applicant Lere is the complainant, a 
woman, and it is clear that she could not 
appeal under s. 417, Oriminal Procedure 
Code. There is a case of a Bench of this 
Court, Emperor v. Dito (2), which in effect 
says that this Court will not mterfere in 
revision against an ordér of acquittal when 


(ij) 15 SLR 171; 66 Ind, Cas. 999; AIR 1922 
Sind 22; 23 Cr. LJ 343. 

(2) Al R1928Sind 176; Lla Ind. Cas. 110; 30 Or, 
L J 251; Ind. Rul. (1929) Sind 62, i 
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an appeal will lie under s. 417, Criminal 
Procedure Code. That case does no: bind 
us and the case then before the Judge was a 
case that had been heard and tried on its 
merits, and though we do not decide, as it is 
not necessary to decide, that s. 417, Criminal 
Procedure Code, is equally applicable*to a 
case which has not been decided on its merits, 
as toacase which has been decided on its 
merits for that point is mot now before us, 
there is no binding authority of this Court 
which prevents our setting aside in revision 
an acquittal not based upcn the merits of 
the case and crdering the case to proceed 
according to law. 

We think, therefore, that it is clear 
-that we have, in exercise of our powers 
under s. 439, Criminal Procedure Code, 
power to set aside this order of acquittal 
and to order the case to proceed from the 
stage which it had reached when this 
improper order of acquittal was passed. 
We therefore set aside the order of acquittal 
and order a further enquiry into the case 
to proceed and its disposal according to 
law. We think the case should be sent 
to the District Magistrate, Sukkur, witha 
request to send it to any competent Magis- 
trate other than this Second Olass Magistrate 
who has passed this order. Order accord- 
ingly. | f 
D Order of acquittal set aside. 





PATNA HIGH COURT 
Appeal from Original Decree No. 27 
Mi of 1935 
November 14, 1938 
_ ROWLAND AND Cuattgesr, JJ. 
NARAYAN LAL MAHTHA— 
DEFENDANT— APPELLANT 
h versus 
BULAK LAL CHAUDHARY anp 
OTHERS—PLAINTIFFs AND MOHAN 
LAL PAHARI JOAJ AND GTHERS— 
i DEFENDANTS— RESPONDENTS 

Hindu Law—Adoption—Gayawals of Gaya—Cus- 
tom among Gayawals is that when soniess person 
makes gift of his Gadi to another, latter is called 

«his adopted son—In such case adoptee is not remov- 
ed from his natural family—If, however, adoption 
takes place in Daficka form adoptee loses rights of 
gon in his natural family. 

Among the Gayawals the custcm is that when one 
who is sonless makes a gift of his Gadi to another 
the latter is usually called his adopted son. The 
“Gayawals are otherwise known as the Pandas of 
Gaya whose main source of income is the Jatri 
business. The Jatri books maintained by the 
“Gayawals are considered to be property. In order 
that the Jatri business may continue, a sonless 
‘Gayawal sometimes makes a gift of his Gadi 
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(which really means his family business) to anothe 
who acquires thereby the right to the Gadi with al 
the prestige and privileges of the donor. A done 
inesuch cases is known as the donor's adopted som 
Of course such adoption is not adoption in th 
accepted sense of the term under the Hindu Lav 
and it cannot have the effect of removing th 
adopted boy from his natural family. [p. 992, col. 2. 

It cannot, however, be said that among the Gaya 
wals the customary rules regarding adoption are s 
relaxed that a man may be regularly adopted int 
another family and still retain his interest in the 
estate of his natural father. An adoption in the 
Dattaka form cannot fail even among the Gayawalr 
to have its usual consequence of loss of the rights 
of the son in his natural family. If there is the 
formal giving by the natural father and taking by 
the adoptive father, the severance of status inevitably 
follows. Lachman Lal Chowdhari v. Kanhaya Las 
Mowar (1), referred to. |p. 994, col. 1.) 

A. from a decision of the Subordinate 
Judge, Gaya, dated December 17, 1934. 

Messrs. S. M. Mullick. Sarjoo Prasad and 
L. K. Choudhary, for the Appellant. 

Dr. P. K. Sen and Messrs. Raj Kishore 
Prasad, Gopal Prasad and Nazamuddin 
Khan, for the Respondents. 

Chatterji,J—This appeal arises out of 
a suit for partition between members of a 
Gayawal family vf Gaya governed by the 
Mitakshara School of Hindu Law. The 
Plaintiff No. 1 Bulak Lal Mabtha who is the 
father or grandfather of the remaining 
plaintifis is the younger uterine brother 
of the defendant No. 1 Narayan ‘Lal 
Mahtha who is the father or grandfather 
of the remaining defendants. The plaint- 
iffs claim half share in the disputed pro- 
perties méntioned in Schs. B, C and D 
of the plaint which, they say, are the joint 
family properties of themselves and the 
defendants, 

The suit was contested by the defend- 
ant No. 1 alone, his defence being that the 
plaintiff No. 1, though his uterine brother, 
was adopted into another family and that 
he (defendant No. 1) has ‘been in adverse 
possession of the disputed properties. The 
learned Subordinate Judge, overruling these 
defences, has decreed the suit. Hence this 
appeal by the defendant No. 1. 

The only question raised in this appeal 
is that of adoption. One Damaji Hall had 
three sons—Ganga Bishun, Radha Kishun 
and Hira Lal. Radha Kishun was adopted 
into a Mahtha family and was known as 
Radha Kishuo Mahtha. Narayan Lal 
(defendant No. 1) and Bulak Lal (plaintiff 
No. 1) are the sons of Radha Kishun Mabtha, 
Hira Lal is said to have been adopted into 
a Ohoudhuri family and was known as 
Hira Lal Choudhuri, though it appears that 
he got the properties both of his natural 
and adoptive families.” According to the 
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defence Bulak Lal was adopted’ by the said 
Hira Lal Choudhuri some time in 187 
during the lifetime of Radha Kishup who 
died in 1839. Tre adoption is said to have 
been in the usual Dattaka form. Both 
oral and documentary evidence has been 
adduced on both sides. But considering 
the fact that the adoption is said to have 
taken place about 47 years before the trial 
of the suit, it will not be safe to act 
upon the oral evidence. I shall therefore 
confine myself primarily tothe documentary 
evidence. 

The earliest document in support of the 
adoption is Ex A, a registered deed of 
gift dated November 80, 1905, executed by 
Hira Lal Choudhuri in favour of Bulak 
Lal. It recites that about I} years ago 
the executant Hira Lal having no son 
asked his brother Radha Kishun to give 
his second son Bulak Lal in adoption to 
him and accordingly Radha Kishun and 
his wife gave Bulak Lal in adoption to, 
him and since then he brought up Bulak 
Lal as his own son and performed his 
churakaran (tonsure), janeu (sacred thread) 
and marriage ceremonies. By this deed 
Hira Lal gave away to Bulak Lal the pro» 
perties mentioned therein including the 
books relating to his Jatri business. The 
deed further recites that 

“the said Babu Bulak Lal Mahtha shall get his 
feet worshipped by all the Jatris of me, the executant, 
for which J have given him the right under this 
deed, in place of me, the executant. He chould bring 
into his own use whatever offerings and property he 
would get from the Jatris.” 

The recitals in this deed are clear 
enough and undoubtedly afford prima facie 
evidence of the adcption. Exhibit Bisa 
mortgage-bond dated December 10, 1913, 
executed by Hira Lal in favour of one 
Sham Lal Mauar for Rs. 1,000. Hira Lal 
died in February 1914 leaving the 
mortgage-debt under Ex. B unsatisfied. 
On May 10,1915, the plaintiff No. 1 deserib- 
ing himself as Bulak Lal Ohoudhury, son 
of Babu Radha Kishun Mahtha, deceased, 
and adopted son of and in possession of 
the properties left by Hira Lal Choudhuri, 
deceased, executed a registered mortgage- 
bond Ex. B (1) in favoar of the same 
Sham Lal Mauar for Rs. 2,000, by pothecating 
some of tLe properties obtained by him 
from Hira Lal Choudhuri by the deed of 
gift. The necessity for borrowing the 
money on this mortgage, as recited in the 
deed, was to meet the expenses of his 
daugbter’s marriage. To satisfy the dues 
on this mortgage as also on Hira Lal's 
mortgage Ex, Bethea plaintiff No, 1 describ- 
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ing himself as Bulak Lal Choudhuri. sm 
of Babu Radha Kishun Mahtha, deceased, 
and adopted son of and in possession of 
the properties left by Babu Hira Lal 
Otoudhuri wo Hal, :?) deceased, execvted a 
sale deed Ex. D, dated November 3, 1995, 
it favour of the mortgagee Sham Lal 
Mauar for Rs. 5,225 in respect of the 
mortgaged properties. This deed recites 
tbat Hira Lal Choudburi baving no male 
issue had taken Bulak Lal in adoption and 
performed his churakaran, janeu and 
marriage ceremcnies. In other words, in 
this deed there is aclear admission of the 
plaintiff No. 1 himself that he had been 
taken in adopticn from his natural father 
Radhs Kishun by Hira Lal. Exhibit F is 
an extract from the Demand Register of 
Gaya Municipality for 1911-20 which shows 
that the plaintiff No.1 described as Bulak 
Lal Choudhuri was assessed in respect cf 
a pucca house. Presumably it refers to the 
house covered by the deedof gift Ex. A. 
Exhibits H and H (1) are two vakalatnamas, 
dated November 18, 1932, and May 8, 1931, 
respectively, filed by Balak Lal in two 
previous cases, in which he signed as 
Bulak Lal Choudhuri. Exhibit J is his 
written slatement dated May le, 1931, in 
the suit in which he filed the vakalatname 
Ex. H (1). Extibit Lisa petition of objec- 
tion dated November 18, 1932, filed by him 
as judgment debtor in the execution case 
to which the rakalatnama Ex. H (1) relates, 
This is all the documentary evidence pro- 
duced on behalf cf the defendant. 

On the other side the earliest document 
is Ex. ban entry in Register of Civil Suits 
relating to a suit instituted on February 
20, 1993, by Narayen Lal Mahtha (defend: 
ant No, 1) and Bulak Lal Mahtha (plaintiff 
No. 1) minor through guardian Narayan 
Lal Mahtha against Shashi Mohan Sen in 
respect of 24 kathas of land situate in 
Kalighat, Calcutta. It appears from the 
evidence that this land had been gifted to 
Radha Kishun Mahtha, by one Ksheman- 
kari Chaudhurani. After Radha Kisnun’s 
death his sons Narayan Lal and Bulak Lal 
came into possession of that lend. But 
they were subsequently dispossessed by 
Shashi Mohan Sen, adopted son of the said 
KsLemankari Chaudhurani. Thereupon 
they brought the suit, to which Ex. x 
relates, in the Munsif’s Court at Alipore. 
‘ke suit was dismissed on compromise on 
March 16, 1894, as Ex. 8 shows. On that 
very day Shashi Mohan Sen, the defendant 
in that suit, executed in favour of Narayan 
Lal and Bulsk Lal a registered deed of 
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exchange Ex. 3 by which some other 
property in Calcutta was-given in exchange 
to them. In this deed Bulak Lal was 
described as Bulak Lal Mahtha, son of 
Radha Kishun Mahtha. The Calcutta 
property thus acquired by exchange was 
eventually alienated by Narayan Lal alone 
by the sale deed Ex. 1 dated March 16, 
1932, to one Srimati Suraj Mohini Debi. 
The following recital in this sale-deed is 
important :— 

“Since then the said late Radha Krishna Mahatji 
was in rightful possession of the said gift property 
and he having died, I and my brother Shreeman 
Bulki Lal Mahata became entitled to and were in 
possession of the said property by right of 
inheritance, according to the Mitakshara. Then 
after the death of the said Kshemanokari Chaudhurani 
Shashi Mohan Sen, the son taken in adoption 
according to the will of her husband having dis- 
possessed us from some portion of the said land, 
we instituted Title Suit No. 271 of 1893 in the 
Munsif's 2nd Oourt at Alipur, praying for recovery 
of possession on declaration of title to the said 
land, and thesaid suit was decided on compromise; 
and Shashi Mohan Sen, the defendant in the said 
suit, in exchange for the land made a gift of by his 
said mother gave # plot of land measuring 14 katha 
more or less, specified and lying within the 
boundaries below, included the formez holding 
No. 22 andthe present holding No. 331 and on the 
3rd Chaitra, 1300 B. S. corresponding to the 
March 18, 1894, regularly executed a deed of exchanges 
and got it registered and put. me in possession 
thereof. Thereafter my brother the said Bulki 
Lal Mahata having been adopted as a son by Babu 
Hira Lal Choudhuri, according to Hindu Law and 
family custom of the Gayalis prevalent inmy part 
of the country, I am in possession and enjoyment 
of the said sixteen annas property in absolute 


right.” 
This recital shows that Bulak Lal 
Mahtha's adoption, if any, must have 


taken place subsequent to the execution of 
the deed of exchange in March 1894. 

Radha Kishun Mahtha’s family had also 
some property in District Basti. Exhibit 7 
is a khewat of village Pakardanrh in 
District Basti of 1319 Fasli (1912) which 
shows that 10 bighas 4 kathas and 11 dhurs 
of land with a rental of Rs. 6 were 
recorded in the names of Narayan Lal 
and Bulak Lal, sons of Radha Kishun, 
with a note that they had equal shares. 
In respect of this property, there were 
some rent suits and ejectment suits which 
were instituted by both Narayan Lal 
Mahtba and Bujak Lal Mahtha who 
were described as sons of: Radha Kishun 
Mabtha. Exhibit 4 (b) and Ex. 4 
are judgments dated March €, 1915, and 
March 26, 1915, respectively, in two such 
ejectment suits. Exhibit 5 is the decree 
corresponding to the judgment Kx. 4. 
Exhibit 4 (a) isthe judgment dated July 
3, 1917, in one of the rent suits and 
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Ex. 5 (a)'is a decree dated July 3, 1917, 
in another rent suit. These documents ` 
show tbat Bulak Lal even long after the 
alleged adoption wag regarded as a member 
of his natural father’s family and had 
interest in the properties of that family. 
Bulak Lal’s explanation with regard to 
the documents produced by the defendant 
is that among the Gayawals the custom 
is that when one wto is sonless makes a 
gift of his Gadi to another the latter 
is usually called his adopted son and that 
it was because Hira Lal Ckoudburi made 
a gift of his Gadi by the deed Ex. A to 
Bulak Lal that ihe latter was called his 
adopted son according to the said prevalent 
custom. The Gayawals are otnerwise 
known as the Pandas of Gaya whose main 
source of income is the Jatri business. 
According to traditional notions, a Gayawal 
commands the respect of his pilgrims who 
worship his fest and make offerings to 
him The Jatri bocks maintained by the 
Gayawal are considered to be property. In 
order that the Jatri business may continue, 
a sonless Gayawal sometimes makes a gift 
of his Gadi (which really means his 
family business) to another who acquires 
thereby the right to the Gadi with all 
the prestige and privileges of the donor. 
A donee in such cases is known as the 
denor’s adopted son. Bulak Lal (P. W. 
No. 1) in Lis evidence says “Among 
Gayawals a person will be called Paser 
Matamana (adopted son) of a Gadi which 
he will get by gift. This custom is 
ancient and exists from before my hosh. 
The epithet of Gadi received by gift is 
added to the name of the donee.” Bulak 
Lal's case on this point receives some 
support from the defendant's evidence also. 
Defendant Witness No. 6 says: “Among 
Gayawals adoptions are very common. One 
Gayawal became malik of 4 or 5 Gadis, by 
being adopted by all the Gadis.” Defen- 
dant Witness No. 14 says: “Gayawals become 
malik of several Gadis by means of 
adoption.” Of course such adopticn is not 
adoption in the accepted sense of the term 
under the Hindu Law and it cannot have 
the effect of removing the adopted boy 
irom his natural family. This peculiar 
kind of adoption amongst the Gayawals 
was considered by their Lordships of the 
Judicial C.mmittee in the case of Lachman 
Lal Chowdhari v. Kanhaya Lal Nowar (1) 
in which their Lordships observed that 
amongst the Gayawals there exist peculiar 
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and loose customs in regard tò adoption. 
So it seems Bulak Lal has a plausible 
explanation for his statements in the docu- 
ments executed by him subsequent to the 
deed of gift Ex. A. With reference to 
the mortgage Ex. B (1) executed by him 
in order to raise money for his daughter's 
marriage, it has been argued by Mr, 
8. M. Mullick, the learned Advocate for 
the appellant, that this is inconsistent 
with his being a member of his natural 
family because then the marriage expenses 
would have been met by his elder brother, 
the karta of the family. But if sufficient 
joint family funds were not available, there 
was nothing unlikely in Bulak Lal raising 
loan on the security of his own properties. 
As regards the recital in the deed of 
gift Ex. A tothe effect that the adoption 
had actually taken place 18 years ago, it 
is falsified to some extent by the Suit 
Register Ex. 8 and the deed of exchange 
Ex. 3 and most effectively by the recitals 
in the sale deed Ex. 1 executed by 
Narayan Lal himself. It is worthy of 
notice that the Suit Register Ex. 8 and 
the deed of exchange Ex. 3 are the 
earliest documents on the record and 
much prior to the deed of gift Ex. A. 
If the adoption had in fact taken place 
in 1847. It is extremely difficult to under- 
stind why in 1893 Narayan Lal would, 
against his own interest, join Bulak Lal 
as a eo-plaintif in the suit for ejectment 
refarred to Ex. ò. The khewat Ex. 7 of 1912 in 
respect of the Basti property and the judg- 
ments and decrees of 1915 and 1917 (Exs. 4, 
5, 4b, 4a and 5a) relating to that property are 
also inconsistent with the story of Bulak 
Lal having been adopted away in 1887. 
The explanation given by Narayan Lal 
regarding these suits is that they were 
filed by his am-mukhtar Jitan Singh but 
the am-mukhtarnama Ex. G io favour of 
Jitan Singh was dated March 23, 1917, 
and it canaot therefore account for the 
suits of 1915. It was no doubt prior to 
the suits disposed of by the judgment 
Ex. 4 (a) and the decree Ex. 5 (a) but 
it was executed by Narayan Lal Mahtha 
alone and it is futile to suggest that 
Jitan Singh on the strength of this am- 
mukhtarnama filed the suits on behalf of 
Narayan Lal and also Bulak Lal without 
their authority or knowledge. It has been 
suggested by Mr. S. M. Mullick’ that it 
might be that because the Basti property 
was recorded in the khewat Ex. 7 in the 
enames of both the broth&rs the suits were 
pstituted by both. This suggestion rather 
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strengthens the evidentiary value of the 
khewat which shows that the brothers had 
equal shares. Thus on the side of the 
defendant, there is no satisfactory explana" 
tion for the aforesaid documents relied, 
on by the plaintiffs. It is also significant 
that in the deed of gift Ex. A itself which 
was executed 18 years after the alleged 
adoption, the plaintiff No. 1 was described 
as Bulak Lal Mahtha and not as Bulak 
Lal Choudhuri which would have been 
the case if the adoption wastrue. Indeed 
the ancestral Gaya properties have been 
recorded in the name of the defendant 
No. 1 alone but this is not inconsistent 
with the plaintiffs’ case because the defen- 
dant No. 1 is the elder brother. 

Upon a careful consideration of the 
entire documentary evidence in the case, it 
is dificult to hold that Bulak Lal was 
in fact adopted by Hira Lal in 1887 or 
during the life-time of Radha Kishun. 
In all likelihood, what actually took place 
was that Hira Lal who had no son and 
also lost his wife in his old age, as the 
recital in the deed of gift Ex. A goes, 
treated his nephew Bulak Lal as his own 
son and with a View that his family Jatri 
business might continue, he executed the 
deed of gift Ex. A in favour of Bulak 
Lal treating him as if he was an adopted 
son. As actual adoption at that time was 
not possible, Radha Kishun and presum- 
ably his wife also having died long be- 
fore, certain recitals were entered in the 
deed of gift Ex. A to show that a valid 
adoption nad taken place during the life- 
time of Radha Kishun. The falsity of 
these recitals is fully demonstrated by the 
defendant No. 1's own statements in the 
sale deed Ex, 1. After the deed of gift 
Hx. A and after Hira Lal's death Bulak 
Lal dealt with Hira Lals properties as 
his owa and described himself in various 
documents as his adopted sən. 

In the view I take of the documentary 
evidence, it is unnecessary to deal with 
the oral evidence adduced in support of 
the adoption which the learned Subordinate 
Judge did not believe and upon which 
the learned Advocate in this Oourt also did 
not place much reliance. e 

On the question of adverse possassion, 
the finding of the learned Subordinate 
Judge has not been assailed before us. 

I would, therefore, dismiss the appeal 
with costs. 

Rowland, J.—I agree. 

I would like to make it clear that I do 
not accept the proposition advanced in 
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evidence by the plaintiff that among the 
Gayawals the customary rules regarding 
adoption are so relaxed that a man may 
be  Tegulatly adopted into another 
family and still retain his interest in the 
estate of his natural father, Reference 
is made to Lachman Lal Choudhare v. 
Kanhaya Lal Mowar (1) in which there 
are observations as to “loose practices" 
prevailing among the Gaygwals regarding 
adoption: it does not follow that there is 
no definite rule. It was not there laid 
down that an adoption in the Dattaka form 
could fail even among the Gayawals to 
have its usual consequence of loss of the 
rights of the ‘son in his natural family. 
The present litigation has brought to light 
a number of instances of adoption so 
called with their consequences. The 
plaintifi’s natural father Radha Kishun 
Mahtha was by birth the son of Damaji 
Hal, Damaji himself was by birth a 
Choudhary who was given by adoption to 
be the son of Bhairo Hal. It is undisputed’ 
that Dama Ad ae coe lcst his 
connecticn with the oudhary family. 
Damaji had eae 
Mahtha, Ganga Dishun and Hira Lal, Of 
these Radha Kishun was adopted into the 
Mahtha family and admittedly severed his 
connection with the Hal Gadi in which 
there remained the other two sons Ganga 
Bishun and Hira Lal. Now Hira Lal is 
described as having been adopted by 
Maharani Dayee Chaudhrain, wife of Ram 
Mohan Chaudhary deceased, but after the 
adoption he retained both names of 
Ohoudkary and Hal and on the death of 
Ganga Bishun without issue he succeeded 
to the entire properties left by Damai 
Hal, as well as those left by Maharani 
Dayee Chaudhrain. Then again the defen- 
dant No. 1, Narayan Lal, has fcur sons 
Madho wal Mahtha, Kohan Lal, Gobind 


Lal and Balaji. In a sale deed Ex. l,- 


executed by Narayan Lal on March 16, 
193z, there is a recital that the executant 
had four sons out of whom he has given 
away three in adoption, one to Mohan Lal 
Babu Lal, one to Rai Gobinda Lal 
Nidhuria Bahadur, O. 1. E., and the fourth 
to Shreeman Natgyan Tatak alias Balaji 
Tatak, and they have become members of 
other families. lhe remaining son having 
died without issue, the executant asserts 
his own absolute right in and possession 
over the 16 annas of the property, 

We have seen nothing in these instances 
to throw doubt on the proposition that in 
order to sever the connection of a son 
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with his father's estate there must be 
giving and taking, and on the other hand 
that, if there is the formal giving by 
the natural fathen and taking by the 
adoptive father, the severance of status 
inevitably follows. The case of Hira Lal 
was a case in which the adoptive father 
was dead and the widow took Hira Lal 
as her son. It does not appear that 
specific authority to adopt was given by 
her husband. It seems a not unnatural 
result that Hira Lal afterwards described 
himself by both names Choudhary and 
Hal and tcok inheritance if property of 
both families. The Frivy Oouncil case in 
Lachman Lal Choudhari v. Kanhaya Lal 
Mowar (l) may have been similar. 
Mulchand was taken by his maternal 
uncle to whcm there would be objections 
in Hindu Law to his being given in 
Dattaka form. After the so-called adoption 
he used both the surnames of Choudhary 
and Nakphopha. Their Lordsbips quoted 
a remark by the lower Court that “Even a 
person who gets another's property by gift 
assumes the surname of his donor and 
calls himself as his adopted son”. The 
defendant has Jaid stress on the fact that 


in Ex, B (J) and D Bulak describes 
himself as Choudhary and nct as 
Mahtha and Choudhary, the deserip: 


tion contrasting with that of Hira Lal 
as Choudhary ard Hal. The description 
is consistent with the case of the appellant, 
but if, aa the admissionsin Ex. 1 show, 
the “adoption” of Bulak Lal did not take _ 
place till after the death of his father Radha 
Kishun Mahtha, it cannot possibly have 
been a regular adoption of the Dattaka 
form. It can only be an instance of 
the practice referred to in the passage just 
cited. 

8. Appeal dismissed, 
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‘ments, whether within purview of Act—Government 

a India Act, 1935 (25 & 26 Geo. V, Ch. 42), 
ch, 7, List III—Concurrent Legislative List, if 
affects principles applicable in deciding maters 
falling within exclusive pow@r of Federal and Pro- 
vincial Legislature—Interpretation of Statutes—How 
to decide whether Act is ultra vires—Conjlict be- 
tween two sections how to be avoided. 

In deciding whether a particular Act is ultra 
vires the Legislature, the Court has to have regard 
to the true nature and character of the legislation 
in the particular instance in order to ascertain the 
class of subject to which it really belongs. The fact 
that an Act of a Provincial Legislature may, in 
some respect, trench upon a Federal subject is not 
the deciding factor. Russell v, The Queen (2), 
Archibald G. Hodge v. The Queen (3), John Deere 
Plow Co., Ltd. v. Wharton (4), Gallagher v. Lynn 
(5) and Shannon v. Lower Mainland Diary Products 
Board (8), relied on. {p. 998, col. 2.] 

In order to prevent conflict between two sections, 
the two sections must be read together, and the 
language of one interpreted, and, where necessary 
modified, by that ofthe other. In this way, itmay, 
in most Gases,jbe found possible to arrive ata rea- 
sonable and practical construction ofthe language 
of the sections, so as to reconcile the respective 
powers they contain, and give effect to allof them. 
Citizens Insurance Co. of Canada v. Williams. 
Parsons (l), relied on. [ibid.] » 

The fact that there is a Concurrent Legislative 
List in the (Covernment of India Act, does not 
affect tbe principles which apply in deciding what 
is within the exclusive power of the Federal Legis- 
lature and what is within the exclusive power of a 
Provincial Legislature. 

The Madras Agriculturists' Relief Act, makes no 
differance between a simple contract debt and debt 
due on a promissory note or other negotiable instru- 
ment. Therefore, debts arising on negotiable instru- 
a within the purview of the Act. [p. 997, 
col. 2. 

The Madras Agriculturists' Relief Act, cannot be 
regarded as really affecting the principles embodied 
in the Negotiable Instruments Act. Negotiation of 
a promissory note is not prohibited, nor is it said 
that a maker or an indorser shall not be liable. 
The only effect of the Madras Agriculturists' Re- 
lief Act, so far as Negotiable Instruments are con- 
cerned, is to reduce liability where the maker or 
indorser is an agriculturist. In providing for this 
the Provincial Legislature had acted in the interest 
of agriculture by reguleting money-lending to agri- 
oulturists. The Madras Agriculturists’ Kelief Act, 
is thus in substance within the express powers of 
the Madras Legislature and the fact that in parti- 
cular cases it may operate to reduce liability on 
contracts evidenced by Negotiable Instruments can- 
not affect its validity. [p. 1000, col. 1.) 

Even assuming that the matters dealt with in 
the Madras Agriculturiste’ Relief Act, do not come 
Within the exclusive powers ofthe Provincial Legis- 
lature, the Act can be supported on the ground that 
it relates to contracts falling within the Concurrent 
Legislative List. The indebtedness of the agricul- 
turists arises out of contract and contract of the 
nature contemplated by the Ooncurrent Legislative 
List, Regarding the Act as an Act dealing with a 
matter falling within the Ooncurrent Legislative 
List, s. 107, Government of India Act, comes into 
operation, Therefore, its provisions must prevail in 
the Province by virtue of the provisions of s. 107, 

Government of India Act, unless and until the 
Federal Legislature thinks fit to legislate in respect 
“of the same matier. {yf 1000, col. 2.j 
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The provisions of the Act cannot even be said to 
be repugnant to Usurious Loans Act, if the Pro- 
vincial Legislature had the power to pass the Madras 
Agriculturists Relief Act, as being an Act dealing 
with matters in the Provincial Legislative List— 
the fact that it affects, so far as agriculturists are 
concerned, the discretion given to the Court by the 
Usurious Loans Act, can make no difference to its 
validity. But in any event the Madras Agricultu- 
ristes’ Relief Act, here again finds support from: the 
provisions of s. 107, Government of India Act, and 
hence the Act canngt be said to be repugnant to 
the Usurious Loans Ast. Sadanand Jha v. Aman 
Khan (7), considered. [ibid.| 

Similarly the Provincial Legislature has power to 
legislate with regard to contracts and no exception 
is made in respect of contracts entered into by 
Hindus. There is no Federal or “ existing Indian 
law" which stands inthe way and even if there 
were, the sanction of the Governor-General given 
under e. 107 (2}, Government of India Act, would 
remove it. The Provincial Legislatare had there- 
fore full power to legislate with regard to contracts 
entered into by Hindus and to reduce their con- 
tractual obligation. A Hindu son cannot be made 
liable for more than what his father is liable for, 
and in cutting down the father's liability, the 
Legislature isnot interfering with any principle of 
Hindu Law. The same remarks apply in the case 
of the manager of a family contracting a debt for 
family necessity. The members of the family are 
liable to the extent of their interests in the family 
property for so much of the debt as is lawfully 
recoverable. The manager isin the position of an 
agent and the Provincial Legislature has under the 
Concurrent Legislative List power to legislate with 
regard to agency as well as with regard to con- 
tract, The Act does not therefore opsrate to change 
the principles of Hindu Law. [p. 1001, col 1.) | 

For these reasons the Madras Agriculturists’ Re- 
lief Act, is intra vires the powersof the Provincial 
Legislature. [ibid] h 

Messrs. T. R. Venkatarama Sastri, B. V. 
Rama Narasu and D. Narasaraju, for the 
Plaintiff. ee 

Sir A. Krishnaswami Aiyar, Advocate- 
General, for the Orown. 

' Leach, C. J—Under the provisions of 
O. XLVI, r. 1, Civil Procedure Oode, the 
District Munsif cf Guntur, the District 
Munsif of Cuddalore and the Subordinate 
Judge of Oocanada have referred to this 
Court for decision questions with regard 
to the validity of the Madras Agriculturists’ 
Relief Act, 1938, an Act passed by the 
Madras Legislature to provide for the 
relief of the indebted agriculturists in the 
Province. The Act provides for the scaling 
down of debts and interest and for remis- 
sion of arrears of rent. Als the references 
Taise the question whether the provisions 
of the Act relating to the scaling down of 
deb.s and interest are ultra vires the 
Provincial Legislature in that these pro- 
visions are repugnant to provisions of the 
Negotiable Instruments Act, 1831. The 
reference by the District Munsif of Guntur 
couples the Usurious Loans Act, 1918, with 
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the Negotiable Instruments Act, and the 
teference by the District Munsif of Oudda- 
lore raises the further question whether 
the Act is ultra vires because its provisions 
conflict with the provisions of Hindu Law 
which impose upon a son the pious obliga- 
tion to discharge his father's debts, lawfully 
contracted, and liability on a member of a 
joint family to pay out of his share of the 
family property a debt incurred by the 
manager of the family for a family neces- 
sity. The references have been heard to- 
gether and it will be convenient: to answer 
them in one judgment. 


The objections to the Madras Agricultu- 
tists’ Relief Act are based on provisions of 
the Government of India Act, 31935, and 
the questions referred will be more readily 
understood if the relevant sections of the 
latter enactment are first stated. Section 99, 
Government of India Act, provides that 
subject tothe provisions of the Act, the. 
Federal Legislature may make laws for the 
whole or any partof British India or for 
any Federated State, and a Provincial 
Legislature may make laws for the Pro- 
vince or for any part thereof. Section 100, 
sub-s. (1) confers upon the Federal Legis- 
lature exclusive power to make laws with 
respect to any of the matters enumerated 
in List I in Sch. 7 to the Act (the ‘Federal 


Legislative List”). Sub-s. (2) provides that - 


notwithstanding anything in sub-s. (3), the 
Federal Legislature, and, subject to sub- 
s. (1), a Provincial Legislature also have 
power to make laws with respect to any 
of the matters enumerated in List III in 
the Schedule (the ‘‘Concurrent Legis- 
lative List”). Sub s. (3) states that subject 
to the two preceding sub-sections, the Pro- 
vincial Legislature has, and the Federal 
Legislature has not, power to make laws 
for a Province or any part thereof with res- 
pect toany of the matters enumerated in 
List II (the “Provincial Legislative List”). 
The Provincial Legislature is therefore 
given exclusive power to legislate with 
regard to the matters specified in List IL. 
Section 107 deals with the position when 
there is inconsistency between a Federal 
law anda Provincial law, or between an 
“existing Indian law” and a Provincial law. 
Subes. (1) of this section reads as follows: 
“If any provision of a Provincial law is repug- 
nent to any provision of a Federal law which the 
Federal Legislature is competent to enact or to 
epy provision of an existing Indian law with 
respect to one of the matters enumerated in the 
Concurrent Legislative List, then, subject to the 
provisions of thie section, the Federal law, whe- 
ther passed before or after the Provincial law, 
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as the case may be, the existing Indian law, shall 
prevail and the Provincial law shall, to the extent 
of thg repugnancy, be void.” ? : 

An “existing Indian law" is defined in 
s. 311. it isnot necessary to set out the 
waole of the definition. Stated shortly, it 
means any law which was lawfully passed 
before the commencement of Part III of 
the Act. Part If relates to Governors’ 
Provinces and deals inter alia with the 
constitution of Provincial Legislatures. Tt 
came into force on April 1, 1937. Sub-s. (2) 
of s. 107 states: 

“Where a Provincial law with respect to one of 
the matters enumerated in the Ooncurrent Legis- 
lative List contains any provision repugnant to 
the provisions of an earlier Federal law or an 
existing Indian law with respect to that matter, 
then, if the Provincial law, having been reserved 
for the consideration of the Governor-General or 
for the signification of His Majesty's pleasure, has 
received the assent of the Governor-General or of 
His Majesty, the Provincial law shall in that 
Province prevail, but nevertheless the Federal 
Legislature may at any time enact further legis- 
lation with respect tc the same matter.” 

Reading sub-ss. (1) and (2) of s. 107 
together, the effect is this. A Federal law 
always overrides a Provincial law unless 
the Provincial law is 11 respect of cne of - 
the matters enumerated in the Concurrent 
Legislative List and has been reserved for 
the consideration of tne Governor-General 
or for the signitication of His Majesty's 
pleasure and has received the assent of the 
Governor-General or ot His Majesty, in 
which case toe Provincial law prevails in 
the Province until the Federal Legislature — 
chooses to legislate further. The position 18 
the same in respect of an “existing Indian — 
law.” -An existing Indian law with respect 
to a matter enumerated in the Ooncurrent ; 
Legislative List overrides a Provincial law 
unless the Provincial law has been reserved 
and has received the assent under sub-s. (2). | 
The power of the Federal Legislature to — 
legislate further when a Provincial law has 
been reserved and has receiyed the assent . 
is subject to the Proviso that no bill or 
amendment shall be introduced without the 
previous sanction of the Governor-General. 
The respective legislative lists are compre- 
hensive, but s. 104 empowers the Governor- 
General to assign to the Federal Legis- 
lature or to a Provincial Legislature a , 
matter which has not been enumerated, 

‘To the Federal Legislature is given 
the power of legislating with regard to © 
“cheques, bills of exchange, promissory 
notes and other like instruments.” Thisis . 
para, 28 of the Federal Legislature List, ‘ 
To the Provincial Legislajure is given the © 
power of legislating with regard to 
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“agriculture” (para. 20). The word “agri- 
culture” is used in a wide sense and it 
is expressly stated that it includes 
agricultural education And research, pro 
tection against pests and prevention of 
plant diseases, improvement of stock and 
prevention of animal disceases, veterinary 
training and practice, pounds and the 
prevention of cattle trespass The Provincial 
Legislature's powers also relate to “land,” 
that is to say, rights in or over land, land 
tenures, including the relation of landlord 
and tenant, and the collection of rents; 
transfer, alienation and devolution of agri- 
Cultural land, land improvement and 
agricultural loans (para. 21) and ‘‘money- 
lending and money-lender"(para. 27) Includ- 
ed in the Concurrent Legislative List are 
“contracts, including partnerships, agency, 
contracts of carriage and other special forms 
of contract, but not including contracts 
relating to agricultural land” (para. 10). 

We will now turn to the provisions of the 
Madras Agriculturists’ Relief Act. Section7 
of the Act provides that notwithstanding 
any law, custom, contract or decree of Court 
to the contrary, all debts payable by an 
agriculturist at the commencement of the 
Act, shall be scaled down in accordance with 
the provisions of Ch. If of ths Act. No 
sum in excess of the amount as so scaled 
down shall be recoverable from him or from 
any land or interest in land belonging to 
him; nor shall his property be liable to be 
attached and sold or proceeded against in 
the execution of any decree against him in 
so far as such decree is for an amount in 
excess of the sum as scaled down under Ch. II. 
Section 8 makes provision for the scaling 
down of debts incurred before October 1, 
1932. The. section states that all interest 
Outstanding on October 1, 1937, in favour 
of any creditor of an agriculturist whether 
the same be payable under law, custom 
or contract or under a decree of Court 
and whether the debt or other obligation 
has ripened into a decree or not, shall be 
deemed to be discharged, and only the 
principal or such portion thereof as may 
be outstanding shall be deemed to be the 
amount repayable by the agriculturist on 
that date, Where an agriculturist has paid 
to any creditor twice the amount of the 
principal, whether by way of principal or 
interest or both, such debt including the 
principal shall be deemed to be wholly 
discharged. Where the snms re-paid by way 
ef principal or interest or both fall short of 
‘twice the amount of the principal, such 
amount only as woult! make up this shortage, 
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or the principal amount or such portion 
of the principal amount as is outstanding, 
whichever is emaller, shall be repayable. 
Where a debt has heen renewed or included 
in a fresh document in favour of the 
same creditor, the principal originally 
advanced by the creditor together with such 
sum, if any, as have been subsequently 
advanced as principal shall alone be treated 
as the principal Sum repayable by the agri- 
culturist under the section. Section 9 makes 
provision for scaling down of debts incurred 
on or after October 1, 1932. 

In such cases interest shall be calculated 
up to the commencement of the Act at 
the rate applicable to the debt under the 
law, custom, contract, or decree of Court 
under which it arises or at 5 per cent. per 
annum simple interest, whichever is less, 
and credit shall be given for all sums paid 
towards interest and only such amount as is 
found outstanding for interest thus calculat- 
ed shall be deemed payable together with 
the principal amount or such portion of it as 
is due. Any part ofthe debt which is found 
to be renewal of a prior debt shall be 
deemed to be a debt contracted on the date 
on which such prior debt was incurred, and if 
such debt had been contracted prior to 
Oztober 1, 1932, shall be dealt with under 
the provisions of s. 8 Section 12 states 
that all debts which have been sealed down 
under the provisions of the Act shall, so far 
aS any sum remains payable thereunder, 
carry from the date up to which they have 
been scaled down interest on the principal 
amount due on that date at the rate 
previously applicable under law, custom, con- 
tract or otherwise; provided that it shall 
not in any case eiceed 64 per cent. per 
annum simple interest. Under s. 13, in any 
proceeding for recovery of a debt, the Court 
shall scale down all interest on any debt 
incurred by an agriculturist after the com- 
mencement of the Act, so as not to exceed 
asum calculated at 64 per cent. per annum 
simple interest but power is reserved for 
the Provincial Government to alter and 
fix any other rate of interest from time to 
time. 

The Madras Agriculturists’ Relief Act 
makes no differencs betweefi a simple con- 
traci debt and debt due on a promissory 
note or other negotiable instrument. There- 
fore, debts arising on negotiable instru- 
ments are within the purview of the Act. 
If debts and promissory notes were exclud- 
ed, the Act would, to a very large extent, 
be rendered nugatory, the practice of lend. 
ing money on promissory notes being sọ 
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widespread. It is said that as the Negoti- 
able Instruments Act contemplates the 
payment of the full amount due on a 
negotiable. instrument, the Provincial 
Legislature has no power to enact a 
measure, which cuts down the amount 
payable on the negotiable instrument. In 
this connection, our attention has been 
drawn to the provisions of ss. 32, 78, 79 
and 80, Negotiable Ifstruments Act. 
Section 32 states that in the absence of a 
contract to the contrary, the maker of a pro- 
missory note and the acceptor before 
maturity of a bill of exchange are bound 
to pay the amount thereof at maturity 
according to the apparent tenor of the note 
or acceptance, respectively, and the acceptor 
of the bill of exchange at or after maturity 
is bound to pay the amount thereof to the 
holder on demand. Section 78 says that 
subject to the provisions of s. 82, which 
relates to the discharge from liability, 
payment of the amount due on a promissory 
note, bill of exchange or cheque, must, in 
order to discharge the maker or acceptor, 
be made to the holder of the instrument. 
Section 79 requires that when interest at 
a specified rate is expressly made payable 
on @ promissory note or bill of exchange, 
interest shall be calculated at the rate 
specified, on the amount of the principal 
money due thereon from the date of the 
instrument, until tender or realization of 
such amount, or until such date after the 
institution of a suit to recover such amount 
asthe Oourt directs, and s. 80 states that 
interest shall be calculated at 6 per cent. 
per annum where no interest is specified 
in the instrument. 

The first question which falls for decision 
is whether the Madras Agriculturists’ 
Relief Act is a measure which is directly 
within the exclusive powers conferred upon 
the Provincial Legislature. The Govern- 
ment of India Act, 1935, has been drafted 
in the light of the experience gained by 
the working of the Canadian and Australian 
Constitution, particularly by the working 
of the Canadian Oonstitution, which is 
gcverned by the British-North America 
Act, 1867. The British NortheAmerica Act 
differs in an important respect from the 
Government of India Act in that it contains 
no Concurrent Legislative List, apart from 
the two subjects mentioned in s.95. The 
powers of the Federal Parliament in Canuda 
are defined in s. 91 of the Act and the 
powers of the Provincial Legislatures in 
B. 92. But the fact that there is a Ooncur- 
Tent Legislative List in the Government of 
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India Act does nct affect the principles 
which apply in deciding what is within the 
exelusive power of the Federal Legislature 
and what is within the exclusive power of 
a Provincial Legislature. There have been 
numerous cases before the Privy Council 
relating to the British North America Act 
and the principles stated by the Judicial 
Committee in those cases have direct appli- 
cation when the Court has to consider 
whether a particular Act is or is not within 
the powers of a Provincial Legislature. 
However carefully an Act is-drawn, it is not. 
possible to avoid questions arising with 
regard to the power of the respective 
Legislatures, but as was stated in Citizens 
Insurance Co. of Canada v, William 
Parsons (1), it could not have been the 
intention that conflict should exist and in 
order to prevent such a result, the two 
sections must be read together, and the 
language of one interpreted, and, where 
necessary modified, by that of the other. 
In this way, as was further pointed out, it 
may, in most cases, be found possible to 
arrive at a reasonable and practical con- 
struction of the language of the sections, 
so as to reconcile the respective powers 
they contain, and give effect to ali of them. 
The fact that an Act of a Provincial Legis- 
lature may in some respect trench upon a 
Federal subject is not tne deciding factor. 
In deciding whether a particular Act is 
ultra vives the Legislature, the Court has to 
have regard to 

“the true nature and character of the legislation in 
the particular instance in order to ascertain the class 
of subject to which it really belongs: Russell v. The 
Queen (2), at p. 8394." 

In Archibald G. Hodge v. The Queen 
(3) the Privy Council in deciding 
whether an Act passed by the 
Legislature of the Province of Ontario and 
known as “The Liquor License Act of 
1877” was within the powers of the Pro- 
vincial Legislature, said that subjects 
which in one aspect and for one purpose 
fall within s. 92, British North America 
Act, may, in another aspect and for another 
purpose, fall within s. 91. In other words, 
in one aspect and for one purpose a 
subject may be within the powers of the 
Federal Parliament, while in another aspect 
and for another purpose it may fall within 
the powers of a Provincial Legislature. 
This statement of the law was emphasized 


(1) (1882) 7 A O 96; 51 LJ POl 45LT 721. | 
(2) (1889) 7A C 829; 51 L JP O77; 46L T 
9 ° 6 


(3) (1684) 9 AC 117. | 
*Page of (1882) 7 A. O.—[Ed,] ios 
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in John Deere Plow Co. Lid. v: Wharton 
(4) at p. 339*, where Lord Haldane, in 
delivering the judgment of the Bbard, 
observed : 

“Tt must be borne in mind in construing those two 
sections that matters which in a special aspect 
. and for a particular purpose may fall within one 
of them may, ina different aspect and fora differ- 
ent purpose, fall within the other. In such cases 
the nature and scope of the legislative attempt 
of the Dominion or the Province, as the case may 
be, have to be examined with reference to the 
actual facts if it is to be possible to determine 
under which set of powers it falls in substance and 
reality.” ty ae 

The House of Lords expressed the same 
opinion in Gallagher v. Lynn (5) a case 
under the Government of Ireland Act, 
1920. That Act conferred upon the Parlia- 
ment of Northern Ireland the power to 
make laws forthe peace, order and good 
government of Northern Ireland with 
certain limitations. The Act expressly pro- 
vided that the Parliament of Northern 
Treland should not have power to make laws 
in respect of 

“trade with any place out of that part of Ireland 
within their jurisdiction, except so far as trade may 
be affected by the exercise of the powers of taxation 
given to the said Parliaments, or by regulations 
made for the sole purpose of preventing contagious 
disease, or by steps taken by means of inquiries or 
agencies out of that part of Ireland within their 
jurisdiction for the improvement of the trade of that 
part or f:r the protection of traders of that part from 
fraud.” 

The Parliament of Northern Ireland 
passed an Act called the Milk and Milk 
Products Act (Norchern Ireland), 1934, 
which had the effect of putting an end to 
the milk trade between the farmers of 
Donegal which is in the Free State and 
customers in Derry which is in Northern 
Ireland. It was said that the Act was an 
Actin respect of trade outside Northern 
Ireland. The .House of Lords refused to 
accept this contention, holding that it was 
a law for the peace, order and good govern- 
ment of Northern Ireland in respect of 
precautions taken to secure the health of 
the inhabitants of Northern Ireland by 
protecting them from the dangers of an 
unregulated supply of milk. Lord Atkin 
observed : 

“It is well established that you are to look at 
the ‘true nature and character of the legislation’: 
Russell v. The Queen (2) ‘the pith and substance of 
the legislation.’ If, on the view of the statute asa 
whole, you find that the substance of the Legis- 
tion is within the express powers, then it is not 
invalidated if incidentally it affects matters which 


(4) (1915) A O 330; A I R1914 P O 174; 84 L 
P © 64; 112 L T-183; 31 T LR35. 

(5) 1937) A O 863; 106 L J P O 161; 157 L T 
374; 818 J 609; 53 Te L R 929; (1937) 3 A E R 598, 
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are outside th: authorized field. The legislation 
must not, under the guise of dealing with one 
matter in fact, encroach upon the forbidden field. 
Nor are you to look only at the object of the legis- 
lator. An Act may have a perfectly lawful object, 
e. g. to promote the health of the inhabitants, but 
may seek to achieve that object by invalid methods, 
e. 9. a direct prohibition of any trade with’ a foreign 
country. In other words, you may certainly consider 
the clauses of an Act to see whether they are 
passed ‘in respect of’ the forbidden subject. In the 
present case any Suggestion of an indirect attack 
upon trade is disclaimed by the appellant. There 
could be no foundation forit. The true nature and 
character of the Act, its pith and substance, is that 
itis an Act to protect the health of the inhabitants 
of Northern Ireland; and in those circumstances, 
though it may incidentally affect trade with 
County Donegal, it is not passed ‘in respect of 
trade, and is, therefore, not subject to attack on that 
ground.” 

The passage which we have quoted from 
the judgment of Lord Atkin (which was 
concurred in by Lord Thankerton, Lo:d 
Macmillan and Lord Wright) was quoted 
in extenso in the judgment of the Privy 
Council in Shannon v, Lower Mainland 
Diary Products Board (6) a case which 
related to the powers of the British 
Columbia Legislature 1o set upa central 
marketing board, to establish or approve 
schemes for the control and regulation 
within the province of the transportation, 
packing, storage and murketing of natural 
products, to constitute marketing boards, 
to administer sucen schemes and to vest in 
them powers considered necessary or 
advisable to exercise those functions, 
including the powers to tix and collect 
license fees. It was held that the Act 
did not encroach upon the powers of 
the Federal Legislature to deal wiih the 
regulation of trade and commerce and the 
raising of money by taxation. The Court 
has, therefore, to look to the Madras 
Agriculturists’ Relief Act tosee whether it 
is in substance within the express powers 
of the Provincial Legislature. If itis, it is 
not invalidated because incidentally it may 
affect matters which are within the Federal 
field. 

The Madras Agriculturists’ Relief Act 
was placed on the statute book because the 
Madras Legislature considered that it was 
expedient to provide relief to indebted agri- 
culturists in the Province and the provisions 
of the Act are all directed to the attainment 
of this object. The Court is not concerned 
with the policy of the Aci but witu the 
effect of its provisions. Taat agriculturistg 
in the Province are heavily indebted is a 
matter of common knowledge and the 

(6) (1938) A O 708; 180 Ind. Cas, 538; A I R 1939 
PO 36; 11 RPO 182 (PO. 
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Legislature decided that the situation de- 
manded that relief should be given to them 
in the form of the scaling down their debts. 
Agriculturists who are overburdened with 
debt cannot cultivate their lands to the best 
advantage. They have not the means, and 
there is a risk of their lands passing into 
the hands of non-agriculturists to the detri- 
ment of agriculture. Therefore, the Act is 
. one which does relate to agriculture and 
consequently relates to a subject reserved 
for the Provincial Legislature, But the 
matter does not rest there. The Act is cere 
tainly one which relates to money-lending 
to agriculturists and money lending is 
another subject which is reserved for the 
Provincial Legislature. The power to deal 
with money-lending, must carry with it a 
power to limit the amount to be recovered 
by the money-lender. This has not been 
seriously challenged. The main attack on 
the Act has been based on the fact that its 
sealing down provisions are repugnant toe 
the Negotiable Instruments Act in that 
they do not allow the full amount due on a 
Promissory note to be recovered from an 
agriculturist. But we do not regard the 
Agriculturists’ Relief Act as really affecting 
the principles embodied in the Negotiable 
Instruments Act. Negotiation of a promis- 
sory note is not prohibited nor is it said 
that a maker or an indorser shall not be 
liable. The only effect of the Madras Agrie 
culturists’ Relief Act so far as negotiable 
instruments are concerned, is to reduce 
liability where the maker or indorser is an 
agriculturist. In providing fcr this the 
Provincial Legislature was acting in the 
interest of agriculture and regulating money- 
lending to agriculturists. Tt eculd never 
have been the intention of Parliament in 
conferring a general power on tha Federal 
Legislature to legislate with regard to nego- 
tiable instruments to reduce the power of a 
Provincial Legislature to deal with subjects 
within its exclusive control. When examin- 
ed, the Madras Agriculturists' Relief Act is 
in substance within the express powers cf 
the Madras Legislature and the fact that in 
particular cases it may operate to reduce 
liability on contracts evidenced by nego- 
tiable instruments cannot affect its validity. 
The authorities which I have quoted are 
definite on the point.. 

Even if matters dealt with in the Madras 
Agriculturists’ Relief act do not come with- 
in the exclusive powers of the Provincial 
Legislature, the Act can be supported on the 
ground that it relates to contracts falling 
within the Concurrent Legislative List. The 
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indebtedness of the agriculturists arises cut 
of contract and contract of the nature con- 
templated by the Concurrent Legislative 
List. Regarding the Act as an Act dealing 
with a matter falling within the Concurrent 
Legislative List, s. 107, Government of 
Indian Act, comes into operation. The 
Negotiable Instruments Act is an “existing 
India law” within the meaning of s. 107. 
The Madras Agriculturists’ Relief Act was 
reserved for the consideration of the 
Governor-General under the provisions of 
8. 107 (2) and received his assent. Therefore 
even if the Act does not come within the 
exclusive powers of the Legislature, its pro- 
visions must prevail in the Province by 
virtue of the provisions ofa. 107, Govern: 
ment of India Act, unless and until the 
Federal Legislature thinks fit to legislate 
in respect of the same matter. But_ by 
virtue of the proviso to the section this 
cannot happen without the previous sanc- 
tion of the Governor-General. 

The argument based on the Usurious 
Loans Act stands or falls with the argu- 
ment based on the Negotiable Instruments 
Act. If the Provincial Legislature had the 
power to pass the Madras Agriculturists’ 
Relief Act, as being an Act dealing with 
matters in the Prcvincial Legislative List— 
and we hold that it had—the fact that it 
affects, so far as agriculturists are con- 
cerned, the discretion given to the Court 
by the Usurious Loans Act, can make no 
difference to its validity. But in any event 
the Madras Agriculturists’ Relief Act, here 
again finds support from the provisicns of 
8. 107, Government of India Act. In the 
course of the argument our attention was 
drawn to the decision of the Patna High 
Court in Sadanand v. Aman Khan (7). 
We have been given to understand that 
this decision is being made the subject- 
matter of an appeal to be Federal Oourt, 
and in these circumstances we do not 
consider it fitting that we should discuss 
the views expressed in the judgments 
delivered by the learned Judges who decided 
that case. It is sufficient to say that in 
deciding the references now before us, we 
have considered the Patna decision. 

The only question which remains to be 
considered is whether the Madras Agricul- 
turists’ Relief Act is ultra vires because it 
ccnflicts with the provisions of the Hindu 
Law imposing on ason pious obligation to 
discharge his father’s debts and liability on 

(7) 1938 P W N 913; 179 Ind. Oas. 379; A I R1939 


Pat. 55; 20 PLT 1;5'B R 265; 11R P 357; 18 Pat 
13 (F B). = 
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a member of a joint family to pay out of 
Ris share of the family property debts 

neurred by the manager of the family for 
family necessity. The argument here is that 
mthe Government of India Act does not 
authorize either the Federal Legislature or 
the Provincial Legislature to legislate on 
matters relating to Hindu Law and thus 
therefore until the Governor-General under 
the powers conferred upon him under 
8. 104 of the Act has assigned to the 
Federal Legislature or the Provincial Legis- 
lature power tô enact laws with regard to 
Hindu Law, neither Legislature can pass an 
Act which alters the personal law of the 
Hindus. The Provincial Legislature has 
power to legislate with regard to contracts 
and no exception ie made in respect of con- 
tracts entered into by Hindus. There is no 
Federal or “existing Indian law” which 
stands in the way, and even if there were, 
the sanction of the Governor-General given 
under s. 107 (2), Government of India Act, 
would removeit. The Provincial Legislature 
had therefore full power to legislate with 
regard to contracts entered into by Hindus 
and to reduce their contractual obligations. 
A Hindu son cannot be made liable for 
more than what his father is liable for, and 
in cutting down the father's liability, the 
Legislature is not interfering with any 
principle of Hindu Law. Thesame remarks 
apply in the case of the manager of a 
famil y contracting a debt for family necese 
sity. The members of the family are liable 
to the extent of their interests in the family 
property for so much of the debt as is lawe 
fully recoverable. The manager isin the 
position of an agent and the Provincial 
Legislature has under the Concurrent Legis- 
lative List power to legislate with regard 
to agency as well as with regard to con- 
tract. There is no substance in the argu- 
ment that the Act operates to change the 
principles of Hindu Law. For the reasons 
indicated, we hold that the Madras Agricul- 
turists’ Relief Act is intra vires the powers 
of the Provincial Legislature and the 
references will be answered in the sense 
indicated in this judgment. The costs of 
the reference wil], in each case, be made 
Costs in the cause. We grant a certificate in 
each case under s. 205, Government of 
pon Act, 1935. Memorandum of costs will 
ollow. . 


ND, Answer accordingly. 
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PRIVY COUNCIL 
Appeal from the Oudh Ohief Court 
March 17, 1939 
Logn Rouge, Lorp PORTER AND 
Sir Groren RANKIN 
Bhaya MOHAMMAD AZIM KHAN 
AND OTaHRS—APPELLANTS 
versus 
Raja SAADAT ALI KHAN AND OTAERS 
— RESPONDENTS 

Oudh Courts Act (IV of 1925), s. 12(1)—Civil Pro- 
cedure Code (Act V of 1908), ss. 109,111, 112—-Appeal 
from decision of Single Judge sitting on original side, 
whether lies direct to Privy Council — Privy Council 
—Special leave—Question whether special leave ought 
to be granted cannot be confined to bare question of 
jurisdiction. 

An Act of the local legislature can repeal a pro- 
vision of the Civil Procedure Code, 

Section 109, Civil Procedure Gode, ia qualified not 
only by itsopening words and by s. 111 but also by 
s. 112, It is plain from theterms ofthe Code that the 
Indian Legislature was not claiming or proposing to 
abridge or extend the prerogative and there is no 
reason fo suppose that the legislature of the United 
Provinces was not fully aware in 1925 of the con- 
stitutional position when it was setting up a Chief 
Court for Oudh. The discretion which s. 112 atirms 
and maintains applies fo the rejecting as well as to 
the receiving of appeals and the prerogative is not 
wholly or finally concluded for either purpose by the 
provisions of s. 109. The Privy QOouncil would cer- 
tainly be more slow to impair than to extend pro- 
visions of this character : but the former power can 
be evoked by an occasion which requires it. The 
Privy Council has full discretion in the matter. 
The opening words of sub-s (1) of s 12 ofthe Oudh 
Oourts Act, 1925 (as is stood before amendment of 
1934) did not give an appellant a right toappeal from 
the decision of the trial Judge on the original side of 
the Oudh Chief Court direct to His Majesty under 
s. 109 b) of the Civil Procedure Code. [p. 1007, col. 1) 

The question whether special leave ought to have 
been granted cannot be confined to a bare question 
of jurisdiction nor can itotherwise be regarded as made 
up of separate and distinct questions. [p. 1003, col. 2.} 

In a case of importance and complexity involving 
fact and law, special to the Province of Oudh, the 
experience and judgment of an Appellate Bench of the 
Chief Court would contribute greatly to clarify the 
matter in dispute and the principles of law ap- 
plicable to Oudh families and talugqdari estates. [p. 
1003, col. 1.) 

Messrs. A. M. Dunne, K. C. and W. 
Wallach, for the Appellants. 

Messrs. R. Roxburgh, K. C., S. Hyam, 
J. P. Eddy, K.C., T. F. R. McDonnell 
and M. H. Rashid, for the Respondents, 

Sir George Rankin.—This appeal is 
brought from two decrees* of December 22, 
1930, made in the exercise of the original 
jurisdicticn conferred upon the Chief Court 
of Oudh by s.7 of the Oudh Oourts Act, 
1925, an Actof the Local Legislature of the 
United Provinces of Agra and Oudh. By 
these decrees, Nanavutty, J., as trial 
Judge, after a protracted hearing, dis 
missed two suits (numbered respectively 
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11 and 12 of 1928), which had been 
instituted on November 2, 1928. The two 
suits were tried together and one judgment 
was given covering the issues in both, 
They came on for hearing on July 15, 1929. 
Evidence, both oral and documentary, was 
adduced in great quantity: the hearing 
continued until August 2, 1929, when the 
case was postponed until February 13, 
1930: thereafter the case was heard ona 
number of dates in February, March and 
April of that year. Sixteen issues in one 
case and fourteen in the other had been 
framed and in a lengthy judgment, the 
learned Judge considered and decided a 
number of important and difficult questions 
both of fact and of law. 

Suit No, 11 was brought by 16 persons, 
now appellants, and may be summarily 
described as brought to establish the right 
of the first plaintiff to the talugdari estate 
of Nanpara and the rights of some or all 
of the plaintiffs to certain non-taluqdani 
property—villages, houses and movables— 
in succession to Raja Mohammad Siddique 
Khan, who had died on December 30, 
1907 (and who is herein referred to as the 
late Raja’. The first defendant in that 
suit (now respondent No |) was Raja 
Saadat Ali Khan: he wasa son of the late 
Raja's sister, but he claimed to have been 
adopted by one of the la'e Raja's widows, 
Saltanat Begum, under the Oudh Estates 
Act (I of 1869) and in accordance with the 
provisions of the late Raja’s will, whereby 
he lef; successive life estates and power 
of adoption to each of his four widows in a 
certain order. In November, 1925, the 
Jourt of Wards had given possession of the 
Nanpara estate to this defendant. The 
second defendant, Mumtaz Ali Khan (who 
died in 1934 while these suits were pend- 
ing) was Raja of Utraula (another talugdari 
estate): he had married Mohammad Kaniz 
Begum, sister to the late Raja of Nanpara, 
and on her death in 1919, had come into 
possession of some of the suit properties 
under a compromise made in 1910 which 
need not here be detailed. The third 
defendant was Rani Qamar Zamani Begum, 
who had been the firstof five ladies whom 
the late Raja of Nanpara had married and 
who had been given a certain interest in 
his estate for her life by the compromise 
already mentioned. 

In this suit the plaintifis’ case involved 
several different inquiries. In the first 
-place, they had to displace the adoption of 
Saadat Ali. In the second place they had 
to prove their pedigree so as to connect 


themselves with the admitted pedigree œ 
the late Raja of Nanpara. This requirec 
thet they should establish that an ancestom 
of the late Raja $f Nanpara called Jehan 
Khan, who lived in the middle of the 
seventeenth century, had besides his eldegim 
son Mohammad Khan a second son calledm 
Mahmud Khan, and that this second son wase 
father to one Mahabat Khan, ancestor of the 
plaintiffs. Thirdly, the plaintiffs had to 
show that certain specified individuals 
amoag them were the persons entitled to 
succeed on an intestacy, by proving that 
there was a custom of male lineal 
primogeniture or a custom to exclude 
females from succession. On all these 
points, and on others, the learned trial Judge 
found against the plaintiffs. 

Suit No, 12 was brought by the same 16 
plaintifs together with two other persons 
of whom no mention need here be made. 
The first defendant was Mumtaz Ali Khan, 
Raja of Utraula, and Saadat Ali Khan was 
the second defendant. The plaintiffs’ claim 
in this suit was laid as the nearest male 
agnates of Mohammad Kaniz Begum, the 
first defendant's wife, who had died in 1919. 
The claim was that the plaintiffs were 
entitled, as ber heirs under the Oudh 
Estates Act (I of 1869), to 17 villages, part 
of the taluqdari estate of Utraula which 
had been transferred to her by her husband, 
the first defendant: also that three pa'tis 
which had been purchased by her had 
descended to one or other of the plaintiffs 
as non-talugdari property governed by a 
custom of male lineal primogeniture. The 
main defences in this case were four, 
first, that the deeds of gift executed in 
his wife's favour by the Raja of Utraula 
had been purely benami and _ colourable 
transactions notintended by either party 
to be operative but only to shield the 
property from creditors: secondly, that 
the pedigree put forward by the plaintiffs 
to connect themselves with the lady was 
false ; thirdly, that none of the plaintiffs 
was her heir, and fourthly, limitation. 
On these points the finding of the trial 
Judge was against the plaintiffs. 

It is not necessary to set out in any faller 
detail the circumstances or subject-matter 
of the litigation in order to make clear 
that it covered wide area of disputed 
fact, and that unless the plaintiffs’ claims 
could be dismissed on facts in liming, 
they involved a number of important legal 
questions both as regards the application 
to Muslims ofthe right of adoption con- 
ferred by the Oudh Estates Act and other 
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aspects of the law and custom of succes- 
sion. 

The first question for considerations by 
the Board is presente by the fact that 
their Lordships are askedto act as a 
Court of first appeal from the decision of 
a learned Judge of the Ohief Court sitting 
at first instance. In a case of importance 
and complexity involving fact and law 
special to the Province of Oudh, the 
experience and judgment ofan Appellate 
Bench of the Chief Court would contribute 
greatly to clarify the matter in dispute 
and the principles of law applicable to 
Oudh families and taluqdari estates, 
indeed itis only to be expected that some 
atleast of the issues of fact would have 
been settled by concurrent findings of the 
Indian Courts. 

The learned trial Judge having pro- 
nounced judgment on December 22, 1930, 
and signed the two decrees on February 
16,1931, the plaintifs on May 18, 1931, 
filed in the Ohief Court applications under 
ss. 109 and 110 and O. XLY of the Code 
of Civil Procedure asking for a certificate 
that the case was bt to be taken on appeal 
to His Majesty in Oouneil. Two days later 
(May 20, 1931), they presented to the Ohief 
Oourt a further application asking that if 
the Court should hold that their request 
for a certificate could not be granted their 
application therefor might be treated 
as a memorandum of appeal toan Appel- 


late Bench of the Chief Court. On Sep- 
tember 21, 1931, a Bench of the Chief 
Court (Wazir Hasan, ©. J. and Sri- 


vastava, J.), refused the certificate on the 
ground that an appeal to His Majesty 
from the decree of the trial Judge did 
not lie under s. 109 of the Code, and on 
the application of May 20, 1931, an order 
was passed in the following terms: 
“This application is nob pressed and is 
therefore rejected.” The next step taken 
by the plaintiffs was to apply for special 
leave by a petition lodged on March 9, 
1932, where it was contended that the 
opening words of subss, (1) of s.12of the 
Oudh Courts Act, 1925 —“except as otherwise 
provided by any enactment for the time 
being in force’-gave them a right 
to appeal from the trial Judge direct to 
His Majesty under s. 109 (6) of the Civil 
Procedure Code and that in any ¿event the 
former Act, being an Act of a local 
legislature, could not repeal the rights 
given by an Act passed by the Indian 
legislature. This petition having been 
heard by the* Board on April 5, 1932, 
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in the absence of anyone appearing for 
the respondents, though not without notice 
to them, by an Order in Council dated 
April9, 19839, it was ordered that leave 
ought tobe given to the petitioners to 
enter and prosecute their appeal and 
that the respondents ought to be at 
liberty upon the hearing of the appeal 
to take the objection that special leave 
to appeal ough}not to have been granted.. 
Their Lordships have before them a 
transcript of afew observations made at 
the conclusion of the hearing of the appli- 
cation for leave, but they are unable 
to interpret these as intended to restrict 
the discretion of the present Board after 
hearing full argument upon the effect 
of the Indian enactments. Iudeed they 
are not of opinion that the questicn whether 
special leave oughtto have been granted 
can be confined to a bare question of 
jurisdiction or can otherwise be regarded 
eas made up of separate and distinct 
questicns of which some are, but others 
are not, before the present Board. They 
observe, however, with some concern, that 
though this preliminary point was specially 
reseryed by the Order in Council some 
seven years ago, no party took any steps 
to bring itexpeditionsly as a preliminary 
point before the Board so as to avoid 
useless expenditure oftime and money 
in preparing the case for hearing on the 
merits, should the Board be of opinion that 
special leave should not have been gr inted. 
This failure totake such steps is, in their 
Lordships’ opinion, difficult to justify and 
much tobe regretted, and it cannot be 
permitted toinfluence the decision of the 


Board on the question whether special 
leave ought to have been granted. 
The definition of “High Court” given 


by cl. (24) of s. 3 of the General Clauses 
Act (X of 1897) ands. 4 (1) 109, 110,111 
and 112 (1) of the Civil Procedure Code are 


as follows :— 

“3 —(24) ‘High Court,’ used with reference to 
civil proceedings, shall mean the highest Civil Court 
ofappeal in the part of British India in which the 
Act or Regulation containing the expression 
operates, 

(0. P.O.) 4—(1) In the absence of any specific 
provision to the contrary, moshing in this Code 
shall be deemed to limit or otherwise affect any 
special or local law now in force or any special 
jurisdiction or power conferred, or any special 
form of procedure prescribed, by or under any 
other law for the time being in force. 

109. Subject to such rules asmay, from time to 
time, be made by His Majesty in Council regarding 
appeals from the Oourts of British India, and to 
the provisions hereinafter contained, an appeal 
ghall lie to His Majesty in Oouncil— 
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(a\from any decree or final order passed on 
appeal by a High Court or by any other Court of 
final appellate jurisdiction: 

(b) from any decree or final order passed by a 
High Court in the exercise of original civil jurisdic- 
tion; and 

(c) from any decree or order, when the case, as 

hereinafter provided, is certified to bea fit 
one for appeal to His Majesty in Council? 

110. In each of the cases mentioned in clauses 
(a) and (b) ofs. 109, the amount or value of the 
subject-matter of the suit in the Court of frst 
instance must be ten thousand fupees or upwards, 
and the amount or valueof the subject-matter in 
dispute on appeal to His Majesty in Council must 
be the same sum or upwards, 

orthe decree or final order must involve, directly 
or indirectly, some claim or question to or respect- 
ing property of like amount or value, 

and where the decree or final order appealed 
from affirms the decision of the Court immediately 
below the Court passing such decree or final order, 
b appeal must involve some “substantial question 
of law, 


111. Notwithstanding anything contained in 
s. 109, no appeal shall lie to His Majesty in 
Council~ 


(a) from the decree or order of one Judge ofa 
High Court established under the Indian e 
High Courts Act, 1861, or of one Judge of 
a Division Court, or of two or more Judges 
of such High Court, orof a Division Court 
constituted by two or more Judges of such 
High Court, where such Judges are equally 
divided in opinion and do not amount in 
number to a majority of the whole of the 
Judges of the High Oourt at the time 
being; or 

(b) from any decree from which under s. 102 
no second appeal lies, 

112.—(1) Nothing contained in this Code shall 
be deemed— 

(a) to bar the full ani unqualified exercise of 
His Majesty's pleasure in receiving or 
rejecting appeals to His Majesty in Council, 
or otherwise howsoever, or 

(b) to interfere with any rules made by the 
Judicial Oommittee of the Privy Council 
and for the time being in force, for the 
presentation of appeal to His Majesty in 
Council, or their conduct before the said 
Judicial Committee.” 4 

The Oudh Courts Act (U. P. Act IV of 

1925) was passed to amend and corsoli- 
date the law relating to tke Courts in 


Oudh. Before 1925 the highest Court in 
Oudh was the Court of the Judicial 
Commissioner: the system of land 


tenure obtaining in the province under the 
Oudh Estates Act (I of 1869) gave rise to 
complex litigation, and suits to establish 
rights of succession to valuable taluqdari 
estates were tried “ab first instance by a 
Subordinate Judge and went on appeal to 
two Judges of the Judicial Commissioner's 
Court. By the Act of 1925 the legislature 
of the province set up a Ohief Court. 
It gave to the new Court jurisdiction as 
tke highest Civil and Oriminal Oourt of 
appeal and revision (ss. 8 and 9), thus 
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making ita High Court within the definition 
clause of s. 3 of the General Clauses Act. It 
alsq conferred upon the new Court an 
exclusive original furisdiction which might 
be exercised by a Single Judge. unless 
statute or rule otherwise provided. This 
original jurisdiction was not a local 
jurisdiction confined to the precincts of 
the chief town or any other town, but 
was a jurisdiction over all suits valued at 
five Jakhs of rupees or over. It was not 
confined to suits in respect of taluqdari 
estates: on the other hand „it is not in 
doubt that these were the suits for 
which the new jurisdiction was mainly 
designed. 

By the Lower Burma Courts Act, 1900, 
(VI of 1900), the Indian legislature had 
established a Chief Court for Lower Burma 
with original jurisdiction within the town 
of Rangoon. Sections 14 and 15 of that 
Act, which were followed in their wording 
by s. 12 and 13 of the Oudh Act of 1925, 
began with the same opening words— 
“except as otherwise provided by any 
enactment for the time being in force". And 
the Punjab legislature used the same open- 
ing phrase in the parallel sections (9 and 10) 
of the Punjab Courts Act, 1914 | Punjab 
Act III of 1914]. Section 12 (1) of the 
Oudh Act was a condensed version of its 
predecessors and s. 13 introduced little 
variation save for the reference to s. 98 of 
the Oode which was new. 


“Lower Burma Courts Act, 1900 (Lower Burma Act 
VI of 1900). 


15, Except as other- 
wise provided by any 
enactment for the time 
being in force 

(a) where there is a 
difference of opinion 
among the Judges com- 
posing any bench of 
the Chief Oourt, the 
decision shall be in 
accordance with the 
opinion of the majo- 
rity of those Judges; 

(b) if there is no 
such majoriiy, then— 

(i) if the bench is 

a full bench, the 

decision shall be in 
accordance with the 
opinion of the Senior 

Judge of the bench ; 

(ii) in other cages, 

the bench before 
which the difference 

> hag arisen shall refer 
it to a Fall Bench 
and shall dispose of 
the [case in accord. 


14, Except as otherwise 
provided by any enact- 
ment for the time being 
in force, an appeal from 
any decree made by a 
single Judge of the Chief 
Court or from any order 
made by a single Judge 
of the Chief Court when 
an appeal from such order 
is permitted by any law 
for the time being in 
force— 

(a) in the exercise of 
its original jurisdic- 
tion as the principle 
Civil Court of original 
jurisdiction for the 
Rangoon Town, or 

(b) in the exercise of 
its original jurisdiction 
with respegt to insol- 
vent debtors and their 
ereditors, or 

(e) in the exercise of 
its original jurisdictio 
in cases withdrawn 
from other Courts under 
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s. 25 of the Code of ance with the deci- 

Oivil Procedure, or sion of the full 
(d) in the exercise of bench.” 

any other original juris- , (d 

diction of a civil nature 

to which the Obief 


Oourt may by rule ex- 
tend this section, 
shall lie to a bench of the 
Ohief Court consisting of 
two other Judges of the 
Ohief Court. 


“Punjab Courts Act, 1914 (Punjab Act III of 1914) 


9. Except jas otherwise 10, Except as other- 
provided by any enact- wise provided by any 
ment for the time being enactment for the time 
in force, an appeal from being in force— 
any decree or order made (1) when there is a 
by the Chief Court— difference of opinion 

i among the Judges 
composing any bench 
of the Ohief Court, the 
decision shall be in 
accordance with the 
opinion of the majority 
of those Judges; 

(2) if there is no 
such majority, then— 

(a) if the bench 
is a Full Bench, or 
is exercising origi- 
nal civil jurisdic- 
tion, the decision 
shall be in accord- 
ance with the opi- 
nion of the Senior 
Judge; 

(b) in other cases 
the bench before 
which the question 
has arisen shall 
refer the question 
toa Full Bench, and 
shall dispose of the 
case in accordance 
with the decision of 
the Full Bench.” 


(a) in exercise of its 
original jurisdiction in 
cases withdrawn from 
other Courts under s. 24 
of the Code of OQivil 
Procedure of s. 48 of 
this Act, or 

(b) in exercise of any 
other original jurisdic- 
tion of a civil nature to 
which the Chief Oourt 
may by rule extend this 
section, 

shall liein the cases and 
in manner following (that 
is to say):— 

. d) if the decree or 
order is made by a 
single Judge, the appeal 
. shall lie either to a bench 
consisting of two other 
Judges, or to a Full 
Bench, as the Oourt 
may, by general rule 
or special order, direct; 

(2) if the decree or 
order is made by a 
bench of Judges not 
being a Full Bench, 
and the Judges differ 
in opinion, the appeal 
shall lie to a Full 
Bench, 


“Oudh Courta Act, 1925 (U. P. Act IViof 1925). 


13. Except as other- 
wise provided by s. 98 
the Code of 
Oivil Procedure, 1908, 
orany other enactment 
for the time being in 
force— 

(i) where there is a 
difference of opinion 
among the Judges 
composing any Bench 
of the Ohief Court, the 
decision shall be in 


12.—-() Except as 
otherwise provided by 
any enactment for the of 
time being in force, an 
appeal from any original 
decree or from any order 
against which an appeal 
is permitted by any 
law for the time being 
in force, made by asingle 
Judge of the Chief Court, 
shall lieto a Bench con- 
Bisting of two other 


Judges of the Chief Court accordance with the 
(2) Except as otherwise ‘opinion of the majority 
Provided by any enact- of those Judges; 


Went for the time being (Gi) if there is no 
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such majority then— 

(a) if the Bench is 
a full Bench, the 
decision shall be in 
accordance with the 
opinion of the senior 
Judge; 

(b) in other cases 
the Bench before 
which the difference 


in force, an appeal from 
and appellate decree 
made by a single Judge 
of the Chief Oourt shall 
lie to a Bench consisting 
of two other Judges of the 
Chief Court, ifthe Judge 
who emade the decree 
declares that the case is a 
fit one for appeal. 


has arisen, shall 
° either refer the 
question to a fall 


Bench and dispose 
of the case in accord- 
ance with the deci- 
sion of the full 
Bench or refer 
the whole case for 
decision to a ful 
Bench,” 


No decisions on these sections of the Act 
of 1900 or 1914 have been cited in argu- 
ment and their Lordships have no 
knowledge of any difficulty having been 
occasioned in Burma or the Punjab by their 
terms inthe years before 1922 and 1919, 
respectively, when the Chief Courts became 
High Courts : or of any atlempt to claim 
that the duties of a Court of first appeal 
from original decrees were thereby cast 
upon the prerogative whether exclusively 
or at the option of the appellant in each 
ease. ‘Lhe Civil Procedure Code of 1482 
applied to British Burma in 1600 and 
the Code of 1908 applied tothe Punjab 
in 1914, but it does not follow that the 
effect of the words of exception as they 
appear in the three Acts was necessarily 
the same, and their Lordships will make 
no assumption on that point. In any 


- case the words of exception which in- 


troduce each part of s. 12 ands. 13 of the. 
Act of 1925 were found in Oudh to 
produce somewhat surprising results. 
They nullified altogether the meaning of 
s.13 and gave rise to contentions upon 
s. 12 that rent suits as a class were 
outside sub-s, (2) and that appeals not- 
withstanding sub-s. (1) lay direct to His 
Majesty from the decisions of a Single 
Judge. Accordingly al the instance of the 
Ohief Court a bill was introduced into the 
local legislature in 1934 and passed 
(U. P. Act XIV of 1934) tọ substitute for 
the words of exception words of different 
and indeed contrary significance. “Note 
withstanding any provision to the con- 
trary contained in any enactment for 
the time being in force” are now the 
opening words of both sub-sections of 
s. 12, and s, 13 now begins; ‘‘Notwith- 
standing anything contained in s.98 of 
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the Code of Civil Procedure, 1908, or in 
any other enactment forthe time being 
in force.” It does not appear however, 
that there is anything in the Act of 1934 
te say thatit should operate retrospec- 
tively, nor is it clear whether s. 219 of the 
Government of India Act, 1935, has any 
effect to bring the Chief Oourt of Oudh 
ander the provisions of s., 111 of the 
Code. o 

Apart from the Federal Oourt established 
by the Government of India Act, 1935, there 
is no Court in India having jurisdiction 
over the Courts of the various provinces in 
a manner comparable to the jurisdiction 
of the Supreme Court of Oanada over the 
Provinces of Oanada or the High Court of 
Australia over the States of Australia, 
Moreover, from the decisions of the Supreme 
Court or High Oourt on appeal from the 
Courts of a Province or State, an appeal 
to His Majesty does not lie save by special 
leave. The alternative right to appeal, 
either to His Majesty ia Council or to 
the Supreme ot High Court of the Dominion 
or Commonwealth affords no parallel 
whatever tothe right which would accrue 
toan appellant from Oudh if be could 
come under ss. 109 and 110 of the Code 
either after going first on appeal to an 
Appellate Bench or by omitting that tribu- 
nal as he chose, 

Indeed it is only with great difficulty 
that such a state of things could be 
regarded in India as either orderly or 
practicable. In the particular circum- 
stances of Oudh, apart altogether from 
Act XIV of 1934, the intention to introduce 
such a system could hardly without paradox 
be imputed to a provincial legislature. 
That this should be held tobe within the 
intendment of general words of saving is yet 
more difficult. If intended at all, it must 
have been intended as a new departure and 
a noticeable deviation from accepted 
methods. 

Their Lordships, however, have to con- 
strue the Act of 1925 as it stood originally. 
Many casés not affected by Act XIV 
of 1934 have been decided by an Appel- 
late Bench on appeal and a substantial 
number have thereafter come before the 
Board. Their Lordships were not asked 
by the learned Oounsel for the appellants to 
hold that an appeal to an Appellate Bench 
would be incompetent in &a case, 
such as the present, where the 
requirements of s. 110 of the Oode as to 
value are satisfied; and they think it right 
to state expressly that they cast no doubt 
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upon the” competence of such an appeal. 
The opening clause of sub-s. 1 of g. 12 
makes the section give way only to a pro- 
vision which negatives in the particular 
case either (a) the existence of any right 
to appeal or (b) the right to go tothe 
particular tribunal mentioned, viz., a Bench 
of the Chief Court. 

Where the Oode or the Oudh Act says 
“an appeal shall lie” toa named tribunal 
it is not easy to say with confidence whether 
a negative implication is or is not part of 
the intention of the phrase—that is whether 
the phrase means only that an appellant 
can gotothe named tribunal or that if he 
appeals at all, he must go to that tribunal 
and to no other. If no other appeal be 
provided, there can be no difficulty. Hither- 
to alternative or optional jurisdiction in 
appeal has never been a feature of the 
Indian system of judicature. On the other 
hand their Lordships have difficulty in 
regarding ss. 109 and 110 0f the Code as 
directed to prohibiting an appeal being 
brought within a Chief Court in like manner 
as a Letters Patent Appeal is brought with- 
in a Chartered High Court. The two 
sections taken together seem rather to be 
intended to provide an appeal to His 
Majesty on the footing that no further 
appeal in India is provided. Moreover, 
if these sections negative any other forum 
of appeal save that mentioned therein, the 
opening words of s. 12 of the Oudh Act 
must either be taken with some unexpress- 
ed qualification or they lead in 
effect to the result that the appeal pro- 
vided for within the Ohief Court is limited 
in the case of original decrees and final 
orders to cases under Rs. 10,000 in value. 
It is not, of course, impossible that in a 
suit valued at five lakhe—even a suit 
claiming a talug—an appeal may be 
brought over some matter that isin value 
under Rs. 10,000 but whatever is meant by 
s.12it is not, in their Lordships’ view, an 
attempt to provide for that. 

This may indeed be further demonstrated 
by a reference to cl. (e) in s. 109 of the 
Code and to the passage in the middle of 
s.110: “or the decree or final order must 
involve, directly or indirectly, some claim 
or question to or respecting property of 
like amount or value.” 

There ig nothing in the objection that an. 
Act of the local legislature, could not 
repeal a provision of the Code [cf. s. 80 A 
of the Government,of “India Act], and this‘ 
objection was not repeated at the hearing 
of the appeal; but their Lordships do not 
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«ropose to base the advice which they will 
ender to His Majesty upon any decision 
o the effect that the language of s. 12 is 
fective to exclude the provisions of s. ¥09 
vf the Code. They wish to minimise neither 
mbe difficulty which the opening words 
of s. 12 place in the way of any reliance 
upon sub-s. (1) of s. 4 of the Code nor the 
«ambiguity which lurks in the phrase “an 
wappeal shall lie.’ They have to give effect 
in a matter of practical and indeed con- 
aétitutional importance to general words of 
exception which have been used by the 
provincial legislature in circumstances 
which make it difficult to define their scope 
with complete exactness. 

If the right to appeal to an Appellate 
Bench of the Ohief Court has by this pro- 
vincial legislation been given to the 
appellants without excluding them from the 


terms of s. 109 or bringing them within. 


8. 111, their Lordships before advising that 
His Majesty inwfouncil should at the 
appellants’ option assume the duties of a 
concurrent Ocurt of first appeal for the 
Province of Oudh as regards cases brought 
in the Chief Court, may reasonably be ex- 
pected to examine with some care the 
nature of the right asserted to have been 
vested in the appellants by s. 109 of the 
Oode. To define the jurisdiction vested in 
His Majesty in Council and expound the 
‘principles which govern the exercise of the 
prerogative in reviewing the decisions of 
the Courts in different parts of the Empire 
is a task not lightly to be undertaken; and 
as the appellants stand upon the terms of 
8. 109 it will suffice for their Lordships to 
Call attention tothe fact that this section 
is qualified not only by its opening words 
and by s. 111 but also by 5.112. It is 
plain from the terms of the Oode that the 
Indian legislature was not ` claiming or pro- 
posing to abridge or extend the prerogative 
and their Lordships have no reason to 
suppose that the legislature of the United 
Provinces was not fully aware in 1925 of the 
constitutional position when it was setting 
up a Chief Court for Oudh. The discretion 
which s. 112 affirms and maintains applies 
to the rejecting as well as to the receiving 
of appeals and the prerogative is not 
wholly or finally concluded for either 
purpose by the provisions of s. 109. ‘Their 
Lordships would certainly be more slow to 
impair than to extend provisions” of this 
character: but the former power can be 
evoked by an occasion which requires it. 
"By the express ‘statement Sf the right which 
they assert, the appellants are disabled 
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from maintaining that His Majesty in 
Council is obliged at their option to function 
asa concurrent Court of first appeal from 
the Ohief Court of Oudh; and before such 
new obligations are accepted, their Lord- 
ships have a duty to see that a proper 
exergise of the prerogative requires them 
to be accepted. In the present case they 
consider that they have a full discreticn 
in the matter and they have considered 
the circumstances of the case with due 
regard to the undoubted right of the 
provincial legislature to give powers to the 
new Chief Court or withhold them, and to 
the interests of the administration of justice 
in the province, which in their Lordships’ 
view would be detrimentally affected by 
any procedure under which the appellate 
functions of the Ohief Court were eliminated 
or ignored, 

By the terms of the Order in Council of 
April 9, 1932, they have to consider whether 
special leave to appeal ought to have been 
granted and upon an examination of the 
various enactments they have reached a 
conclusion adverse tothe appellants. If the 
appellants can still claim to come before 
an Appellate Bench of the Chief Court, no- 
thing is here said to prejudice their claim, 
but their Lordships must humbly advise 
His Majesty that special leave to appeal to 
His Majesty in Council ought not to have 
been granted and that this consolidated 
appeal should accordingly be dismissed. 
The appellants must pay one set of costs to 
be divided equally between Raja Saadat 
Ali Khan and Raja Mumtaz Ali Khan's re- 
presentatives. 

8. Appeal dismissed. 


Solicitors for the Appellants.——Messrs. 
Hy. 8S. L. Polak & Co. 

Solicitors for the Respondents.—Messrs. 
Barrow, Rogers & Nevill and Nehra & Co. 
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Zia-UL HASAN AND YORKE, JJ. 
B. SARSUIT PRASAD-eApPPELLANT 
VETSUS 
Lala BAIJ NATH SINGH—Responpent 

Usurious Loans Act (X of 1918), s. 3 (as amend- 
ed in U. P.)—Court’s discretion to decide whe- 
ther certain rate of interest is excessive—Discretion 

exercised properly—-No interference in appeal, 
The United Provinces Act XXIII of 1934, hag fixed 
limits within which a Court has discretion to hold 
whether a certain rate of interest is excessive or 
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not. The discretion is, however, to be exercised 
with due regard to all the circumstances. Where 
the lower Court has exercised the discretion pro- 
perly, the High Court would not in appeal interfere 
unless a good cause is shown for so doing. ; 
F.O. A. against the order of the Special 
Judge, First Grade, Partabgarh, dated Octo- 
ber 13, 1936. | 
Messrs. Radha Krishna and C. P. Lali, 
for the Appellant. 
Messrs. Kashi Prasad, Srivastava, Tri- 
bhavan Nath and L. S. Misra, for the Res- 
pondent. ; f 
Judgment.—This appeal arises out of 
a claim put forward in proceedings under 
. the United Provinces Encumbered Estates 


ct, 

The respondent Lal Baij Nath Singh and 
some trustees appointed by him for the 
management of his estate applied under 
s.4of the Encumbered Estates Act, and 
ineluded the present appellant among the 
creditorsof the respondent. The appellant 
filed a written statement claiming Rs. 10,980 
as the amount due to him from the res 
pondent on a promissory note executed 
by the respondent in his favour for 
Rs. 6,000 on September 15,1932. The debt 
Garried interest at 2 per cent. per mensem. 
The applicants, however, contended that 
the rate of interest was excessive and 
prayed for being relieved from a p:rtion of 


it. 

The learned Civil Judge acting under the 
Usurious Loans Act, reduced interest from 
24 per cent. to 12. per cent. per annum. 
The creditor brings this. appeal and con- 
tends that the learned Judge was wrong 
in holding the stipulated rate of interest 
to be excessive. 

We have heard the learned Counsel for 
the parties, and though we do not agree 
with the learned Judge's finding or rather 
opinion, that the interest stipulated for 
rendered the transaction substantially 
unfair, the expression of this opinion being 
not only uncalled for, as no such plea 
was taken by the respondent, but also 
unnecessary 48 under the United Provinces 
Usurious Loans Act, the Court below could 
relieve the debtor against a portion of the 
stipulated rate of interest without having 
to consider whether or not the transaction 


END or VOLUME 180 


B. saksvr? PRASAD v. BAIS NATH BINGH (OUDH) 


18010 


was subséantially unfair, we are of opinion 
that no good case has been made out for 
interference with the discretion exercised 
byethe Court below. s 

The learned Cdéunsel for the appellant 
has relied on some cases in which even 
compound. interest at 24 per cent. per 
annum was allowed even on secured debts ; 


-but we are to be guided by the law as it, 


stands in these provinces, ab present. The 

United Provinces Act XXIII of 1934,. has 

fixed limits within which a Oourt has dis- 

cretion to hold whether a certain rate of 

interest is excessive or not. The third 

proviso added by the Local Act to s. 3 (2) 

(b) of the Usurious Loans ‘Act of, 1918, 

provides that in the case of unsecured 

debts the Court shall deem the interest 

excessive if the rate exceeds 24. per cent. 

per annum, and the fifth proviso lays down 

that if the rate does not exceed 9 per cent: 

per annum, the Oourt shall not deem it to be 

excessive. If, therefore, the stipulated rate 

ranges between 9 per Gent. and 24 percent. 

the Oourt has discretion, of course with 

due regard to all the circumstances, to 

hold that it is excessive. In the. present 

case we find that the respondent is possessed 

of property which pays a land revenue. 
of Rs. 32,000 It must, therefore, be taken 

to be worth about Rs. 600,000. The debts 

standing against the respondent amounte 
to only Rs. 1,60,000 approximately.. The” 
list of debts on the record shows that 

most of the debts were advanced to the 

respondent on interest at12 per cent. per 

annum simple though there are some which 

carried interest even at a lesser rate. In 

these circumstances, we do not think the 

learned Judge of the Court below was 

wrong in holding that the interest in the. 
present case was excessive. We haye ceme 

to this opinion on the law, as it stands. 
at present inspite of the fact that we do not 

think that there was anything improper 

in the appellant stipulating for interest 

at 24 per cent. per annum, 

The appeal is, therefore, dismissed, but 
in view of the special circumstances of the 
case, we order each party to bear his own - 
costs of this Court. 

B Appeal dismissed. 
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Regiilation. 


Reg. 1886—I. Sze Assam LAND AND 
REGULATION 


Statutes. 


Stat. 1861 (24 & 25Vro On. 67), Ses INDIAN 
Counctis Act. : 

—— 18¢7—- Sex BRITISH Norta AMERIOA Act. 

—-- 1919 (9& 10 Gro. V, On. 101). SEB GOVERNMENT 
OF INDIA Act. 

—~ 1935 (25 & 26 Gro, V, On. 049), SEE Government 

oF INDIA Aor, 
-——— 1936 Prraanp Susstanozor NATURAL Propucrs 
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Administration— Suit by one creditor for adminis- 
tration of estate of deceased— Other creditors made 
party defendants — Written statements by them 
claiming certain amounts — Court granting 
dividends on basis of certain percentage — Court- 
fees payoble by these creditors, are not on entire 
amount of claim but on sum actually payable— 
Analogy between account suit and administration 
su. 


In a suit for administration by a creditor tillthe 
decree is passed, it is the plaintiff who isthe dominus 
litis and has the carriage . and conduct of the pro 
ceedings. No other person, whatever his interest 
may be, can be said tc occupy the position of a 
pluintift up to that stage at any rate. An administra- 
vion suit is analcgousto an account. suibup toa 
certain stage only,and that the two are not identical 
for all purposes, at least, so laras the ultimate deci- 
sion of the Court is concerned. The account suit 
ends ina decree for a specific sum of money be itin 
favour of the plaintiff or in favour of the defendant, 
There is no duty cast upon the Court in such cases to 
have anything to do withthe realization of the assets 
ofthe debtor end the distribution of the same 
amongst the creditors, Amadministration suit on 
the other hand, partakes to dome extent of the nature 
of an insolvency, or winding up proceedings. The 
Court here realizes the assetsin suchway as it 
thinks proper; it marshalls these assets, according to 
the rules of administration and distributes them 
among all the creditors in the way recognized in 
jnsolvency procéedings. : 

:Where.therefore,in a spit bya creditor for ad- 
ministration of ‘the estate ‘of the deceased debtor, 
other creditors are impleadéd as party defendants 
before the preliminary deorés and they set cut in 
their written statements their claim against the 
estate aggregating to certain sum and the Court 
allows certain dividends to be paid to the creditors 
on the basis of certain percentage upon the sums 
found to be due to them, those creditors cannot be 
ordered to pay court-fees upon the entire amount of 
theirclaim, irrespective of whatare being paid to 
them as dividends, Nisa1 Kanta Das Tnaxur v. 
Peamats Nats Das Cal. 248 


Adverse possession — Adverse possession of 
alience in a case of void and votdable transfer— 
When starts. ° 
Alienee’s adverse possession dates from the moment 

he is without lawful title, That time is,in the case 

of a voia transter, the dale of the transfer; in the case 
ofa voidable transier, the date. of, the avoidance ; 
in the cuse of a transfer, effective fora period whe- 
ther. because of estoppel or otherwise;, the date of the 
termination of the period) 5. K. VENKATASUBRAMANIA 

AYYAR v, 8, BIVAGURUNAT HA OLETTIAR Mad. 462 

-——— Mere tethering of cattle and storing of logs 
on waste land, whether possession adverse to 
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Adverse possesslon—concld. 


thle of proprietor of land—Limitation Act (IX of 

1908), 8. 28, Sch. I, Art. 144. 

The possession required to establish a title to 
immovable property under the Limitation Act, s. 28 
and Art, 144, must be adequate in continuity, in 
publicity, and in extent to show that it is posses- 
sion adverse to the competitor. The mere tethering 
of cattle on the land in dispute, which is waste 
lend, and the storing of logs thereon, is no indica- 
tion of possession which is intended to be adverse, 
to the title of the proprieter of the land. Asa Ram 
v, Ram CHANDER All. 111 
Possession of agent whether 

adverse, 

Ouster apart, a man's possession by his agent is 
not dispossession , by his agent. The like is true 
between co-owners 1.L, M. CADIJA Umma v. 8. Don 
Manis Appu PC 971 
Trustee of chonltry alienating chouliry pro- 

perty as his own and not as manager—Altenee's 

possession becomes adverse from date of alienation. 

Where a trustee of a choultry alienates property 
belonging to the choultry aa hisown, not purporting 
to pass the title as managerof the choulfry, the 
alienation is void ab initio and the possession of the 
alienee becomes adverse from the date of the aliena- 
tion and not from the date of death of the trustee, 
8. K. VENKATASUBRAYANIA AYYAR v. & SIvAGURUNAT. A 
OnETTIAR Mad. 462 
Agra Pre emption Act (Xi of 1922), ss 3, 5—- 

Agreement entered into by parties in 1897, that co- 

sharer desiring to sell his share should first sell 

it to other co-sharers and only on their refusal, to 
stranger—Agreement not embodied in wajib-ul-arz 

—Whether comes under s 5—If can form basis. of 

claim jor pre-emption according tos 3 

A right of pre-emption in respect of land situate 
in area to which Agra Pre-emption Act applies, 
can ba deemed to exist only ifthere is an entry 
about a “custom, contract or declaration” of the 
nature referred to in the s. 5, Agia Pre-emption 
Act, in a wajib-ul-arz prepared prior to the com- 
mencement of the Act, or the right of pre-emption 
has been recognized by a decree passed by a com- 
petent Court in a contested suit, An agreement 
entered into in 1897, to the effect that if any co- 
sharer desires to sell his share, he should gell it to 
other co-sherers first and only on the refuéal by 
them, it should be sold to strangers, which is not 
incurporated in any wajib-wi-are does not cume under 
s 5, and, therefore, such an agreement cannot form 
the basis of a claim for pre-emption under s. 3, 
subsequent to the passing of the Act. The right 
of pre-emption given by such an agreement cannot 
be enforced after passing of the Act. AMBIKA 
Prasan v. NAZIRAN BIBI All. 361 
s. 5—kRival pre-emption suite not contested 

by vendees— Question of existenceof custom not in 

tssue in such auits—Decrees passed, whether of 

nature contemplated by 3. 5 (1). 

The decrees passed inrival pre-emption suits not 
contested by the vendee and in which the question 
of the existence or non-existence of the custom of 
pre-emption was not in issue are mot decrees of 
the nature. contemplated by s, 5 (1), Agra Pre-emp- 
tion Act, and du not afioid prcofs of the existence 
of a right of pre-emption in the village in dispute. 
AMBIKA PRASAD V. NAZIRAN BIBI All. 361 
Amendment. SEE Pleadings , 519 
Appeal—Abatement—Appeal against father and son 

—Father dying but no application for substitulion 

Appeal, sf abates altogether or against father, 





or Qo-owner, 
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Mppeal—concld. 


Where an appeal is preferred against a father and 
-a son and the father dies but no application is made 
under O. XXII, r. 4, Civil Pr8cedure Oode for sub- 
«stitution of names within time, the appeal does not 
abate altogether or in fact at all, in view of the fact 
that the son of the deceased respondent is already a 
respondent in the appeal, RAGHUNAT.; SINGH 9, 
SUBEDAR SINGH Oudh 113 


Appeal, memorandum of—Must mention 
names of partiesa—No distinction in this respect 
between Letters Patent Appeal or any other appeal. 
No memorandum of appeal, whether in a Letters 

Patent Appeal or any other appeal can be considered 
to be complete unlees it mentions the names of the 
parties against whom relief is sought. There is no 
real reason, for making any distinction between a 
Letters Patent Appeal and any other Appeal. Rames- 
WAR Das v OrrtoraL Receiver, DELSI Leh. 698 
-~—--—Interest—Question of law—Facts admitted 
or proved beyond controvercy— Plea, of interest, if 
can be raised for first time in appeal. 

It is a question of liw as to whether the plaintiff 
is entitled to receive interest upon the transaction in 
suit, and when the facts on record about this question 
are admitted or proved beyond controveray, the plea 
‘of interest can be raised in appeal even fur the first 
time, even though the defendant may not have 
apecifically denied in his pleadings the plaintiff's 
claim for interest. D. Ramana REDDY v ABDUL Rassip 


Rang. 300 
Arbitration— Referee — Statement of Counsel 
appointing referee and consenting to case being 


decided on his stalement— Provision that he might 

make statement after taking statements of nartias, 

tfalters character of referee as such—Such person, 
whether arbitrator. 

Where Counsel of parties make statement in the 
Court by which a third person is appointed as a 
referee and consent to the case being decided upon 
astatement made by such a referee inthe Court 
after taking statements of the parties, the person so 
appointed is only a referee and not an arbitrator and 
the mere addition of a provision in the statement as 
to the taking statements of parties does not alter the 
character of the referee as such. RAMESHWAR Natu 
v. Geutam Rasoon Kuan All. 316 


¢ 

Arbitration Act (IX of 1899:,s. 9—Contract of 
sale between A and B in terms ani condition of 
importing office, consisting of separate arbitration 
clause—-Appointment of arbitrators in terms of 
contract with importing ofice—Award by such 
arbitrators, held illegal— Appointment of arbitrator 
before expiry of seren days from notice, legality. 

A and B entered into a contract of sale of certain 
goods on terms and conditions of the importing office 
of the goods, ‘The contract contained en arbitration 
clause providing that the dispute should be referred 
to two arbitrators, one to be nominated by each 
under the provision of the Arbitration Act. When 
a dispute arose, A nominated one arbitrator and 
called upon B to nominate one for him within three 
days. On his failure, A himself appointed an arbi- 
trator on behalf of B. This was done in accordance 
with the arbitration clause contained in the contract 
between A and the importing office. Thetwo arbitra- 
tors drew up an award : s 

Held, that whatever terms and conditions ofthe im- 
porting office were to be deemed as incorporated in A 
and B, the arbitration clafse jn the contract between 
4 and B wascertainly not to be deemed to be embodied 
because a separate and independent arbitration clause 
was embodied inthe contract between A and B itself, 
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Arbitration Act—coneld. 


In a contract between A and B, an arbitration clause 
contained ina contract between A and importing 
office could not be incorporated by implication, 
Hence the appointment of another arbitrator by A on 
behalf of B was in contravention of s. 9, Arbitration 
Act, apd the award of thé arbitrators was without 
jurisdiction. 

The appointment of an arbitrator within seven days 
from the service of notice on the other party is illegal 
and the mere embodying of the appointment ina 
reference on a later date does not affect the invalidity 
of the appointment, KISHINOHAND SANTRAM v. Messra, 
Roouatpas GIDUMAL Sind 143 
Assam Land and Revenue Regulation (| of 

1886), ss. 70, 71—Right to avoid or annul 

encumbrance, if right of property pertaining to 

estate purchased at revenue sale—Assignee from 
purchaser, whether gets these rights whish the 
purchaser has—Purchaser at revenue sale, who 
was not recorded or unrecorded proprietor and 
not responsible for encumbrances on estate selling 
rights to one who was recorded or unrecorded 
proprietor—Latter, if entitled to exercise rights 
of former including right toannul encumbrances, 

The right to annul or avoid encumbrances is 
not a right or privilege personal to the purchaser 
&t the revenue sale. It is a right of property ap- 
pertaining so to say to the estate purchased at the 
revenue sale. An assignee from the purchaser at a 
revenue sale, whoever he may be, would according- 
ly acquire the right or privilege to annul encum- 
branees which his assignor had. By a revenue sale 
under s 70 of the Assam Land and Revenue Regu- 
lation, there is no transmission or transference of 
title from the old proprietors to the purchasers at 
such asale. Such a purchaser's title springs from a 
new root altogether. 

lf a purchaser at a revenue sale, who was not a 
recorded or unrecorded proprietor and who was not 
responsible for the encumbrance onthe estate, later 
on sells his rights toone who waa a, recorded or 
unrecorded proprietor at the time of the ravenue 
sale, the latter would step, into the shoes of the 
former, and would be entitled to exercise all the 
rights, including the right to avoid or annul en- 
cumbrances, which the former had acquired by his 
purchase and these rights and privileges are not 
abridged by the estate coming by re-purchase to 
the unrecorded proprietors. JITENDRA Kumar PAL v. 
DEBENDRA O 'ANDRA SAHA |, Cal. 7291 
————8, 71—Interest acquired by adverse posses- 

sion completed: before revenue sale, whether 

encumbrance within s. 71. | 

Obiter —The interest acquired by a person by. 
adverse possession by remaining in occupation for 
12 years or more before the r:venue sale adversely 
to the old proprietors is ` not an incumbrance, 
JITENDRA Kumar PAL v. DEBENDRA OHANDRA Sana 

Cal. 721 
s. 71— Proviso 2, to 3. 11, cl. (b)—Tonstruction 


of. 4 
The protection afforded by Proviso 2, cl. (b) of 
s. 71, Assam [.aniand Revenu@ Regulation depends 
upon whether the patni rents are not less than the 
proportionate revenue fairly payable for the lands 
covered by the pitni pattas. JITENDRA Krmar Pan 
v DRrBENDRA OaAnpra Sans Cal. 721 
Banker and customer—Lirbility—Banker bound 
to honour his customer's cheque, failing to do so 
.—Whether Liable in damages—Special damage, if 
proved, whether can be taken in account —Customer, 
trader—Caurt, if can uward substantial damages 
in absence of proof of special damage. 
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Banker and customer—concld. 


Where the banker, being bound to honour his 
customer's cheque; has failed todo so, he will be 
liable in damages. If special damage naturally 
ensuing from the dishonour is proved, it will be 
properly taken into account in assessing the amount 
of the damages. If the customer be a trader, the 
Court: may properly award substantial damages; 
in the absence of the proof of special damage. In 
other cases the customer will be entitled to such 
damages as will reasonably compensate him for the 
injury which, from the natur of the case, he has 
sustained. All loss flowing naturally from the 
dishonour of a cheque may be taken into account in 
estimating the damages JODENDRA Nats OHAKRA- 
VARTI v. New BENGAL Bank, Lip. Cal. 660 
Benaml transactlons—Non-production of original 

drafts of document where transactions are old and 

documents are many— Efect. 

_ In benami transactions ordinarily, the non-produc- 
tion of the original drafts of the dceuments would 
be a material fact for consideration but in the case of 
very old transactions, where thereisa mass of 
documentary evidence which if genuine would com- 
pletely destroy the case of benami, much importance 
need not be attached tothe absence of drafts, SARAT 
Bonpari Deny v RAM KINKAR Rat Cal. 445 
Bengal, Agra and Assam Civil Courts Act (Xib 

011887), 8.37 (2)—Meaning of. 

What is meant by s. 37 (2, Bengal, Agra and Assam 
Civil Courts Act, isthat where the statute law deals 
with a subject and allow certain rights, equity cannot 
bé invoked to extend the rights which are provided by 
the statute, Sri, BE :ARIJI MAHARAJ v. MANMOHAN 
Dass : `. All. 699 
Bengal Land Revenue Sales Act XI of 1859), 

88. 3,6. Ser Bengal Land Revenue Sales Act, 

1859, es. 13, 14 j 665 
ss. 13, 14, 31,3, 6—Sale proceeds of one of 

the separate accounts in arrears not sufficient to 

sattify the arrears due upon it—S. 11, automatically 
comes into cperation—Payment of arrears after 
tatei day cannot interfere with sale held under 

a. 14. 

If two or more separate accounts are in arrear 
and if one of themis put to sale first, and the 
tale proceeds are sufficient to satisfy the arrears due 
on that account, s.14, Pengal Land Revenue Sales 
Act, does not come into operation. The Collector 
then has got to proceed to sell the other account or 
accounts in default, But the section automatically 
comes into operation, it the account put to sale fails 
to realize a sum sufficient to discharge the arrears 
due upon it 

The jurisdiction to sell a separate account in 
accordance with the provisions ofs. 13 is derived 
from s. 3 ofthe Act Consequently, the provisions 
of the last paragraph of s 6 are attracted to sales 
not only of entire estates but also of shares of an 
estate, The payment by the defaulting proprietors 
after the latest day of payment of a kist cannot, there- 
fore, in any way, interfere with the sale held under 





s. 14, and the question of injury to other sharers 
does not arise. Ninyan Naini Dast v. Bars A 
Muxar Dasz Ca 665 
Bengal Municipal Act(XV of 1932), ss. 51, 


142, 15—S. 51, scope of—Chairman allowing 
remission of rentto person, without such person's 
giving notice of racancy— Person, if entitled to such 
remission—Such act of Chairman if binding on 
Municipality— Designation in plaint as “Commis- 
sioners of Pabna Municipality represented b 
Aa B", whether suficient compliance wit 
s. 15, 


{1929 


Bengal Municipal Act—concld. 


Section 51, Bengal Municipal Act, merely authorize. 
theaChairman to exercise the powers vested in th 
Commissioners by th8 Act and does not confer or 
him any delegated authority toacton behalf of thi 
Commissionersin respect of matters not authorized 
by the Act. 

Where therefore a Chairman allows reduction or 
remission of rent toa person who is liable to pay 
rent, without such person having given notice of 
vacancy in writing to the Municipality under s. 142, 
Bengal Municipal Act, the person is not entitled to 
claim remission asthe Municipality is not bound by 
the act of the Chairman. Nor is the person entitled 
toany statutory reduction of the amount in claim 
by virtue ofs 142. 

In a suit on behalfof Pabna Municipality, the plain- 
tiffs were stated in the plaint to be “the Commiss‘oners 
of the Pabna Municipality’ and there was an 
addition of wards ‘represented by the Chairman B © 

Held, that the designation of the plaintiffs in the 
plaint was in substantial.oompliance with the pro- 
visions of s. 15, Rengal Municipal Act. MUNICIPAL 
Comniissioners, Panna v. ANUKUL CHANDRA MAITRA 

Cal, 673 

s$. 309— Power of Commissioner to cut off 

water supply—Refusal of owner to repair meter, 
if reason for cutting off water supply. 

The essential pre-requisite for exercise of the 
powers ofthe Commissioner to cut off water supply 
is that, nen-repair of any part of the fitting must 
cause such waste, or contamination of water ag 
could not be otherwise prevented. A meter is not 
such a part; for even if it is allowed to stand 
without repairs, it cannot by itself cause any 
leakage or contamination of water. The meter 
simply records the actual consumption made by the 
house owner. But no waste or contamination of 
water can be ascribed to a faulty meter. In the 
second place, the legislature could not have con- 
templated non-repair of meter, as a circumstance 
justifying the Commissioners in cutting off house 
Connection as the duty of maintaining the meter in 
good order rests upon the Municipality and not 
the owner or occupier of the house Consequently, the 
Commissioner has no right to cut off connection of 
water supply, because the meter was not repaired hy 
the owner or that because he refused to replace the 
defective meter SARAT Ovanpra GUHA v. KALI Papa 
Roy Cal. 391 


Bengal Tenancy Act (Vill of 1885), s. 22 (1)— 
“Proprietor” in s. 22 (D includes proprivtor of 
temporarily settled estate. 

The word ‘proprietor’ in sub-s. (1) of s, 22, Bengal 
Tenancy Act, includes the proprietor of a tempora- 
rily settled estate. MIDNAPORE Zaminpagy Co., Lip. v. 
SEORETARY or STATE For INDIA Cal. 278 


————-$, 22 (1) (3), Proviso—Company getting 
Settlement of khas mahal from Government— 
Government recognized as proprietor—Setilement 
expressed not to be ryotwori—Amount payable by 
company deseribed as “revenue” —Government given 
right to realize dues by procedure under Public 
Demanis Recovery A:t—Company held farmer of 
rent or ijardar within 8. 22 (3). 

A certain company obtain‘d a settlement from 
Government® of a khas mahıl. The Government 
was recognized as proprietor. The status of the 
grantee was described as former. The settlement 
was expressed not to be * ryotwart But in the 
settlement, the payment which thé grantee was 
liable tomake was described as revenue and it was 
further provided that in case of? default in payment, 
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the Government had right to cancel the leaceg and 
to realize its dues by the procedure under Public 
Demands Recovery Act: 
Held, that the use of the word ‘revenue’ does 


not necessarily signify that the relationship of 
landlord and tenant was, not being established by 
this settlement The introduction of this clause 
may be taken to indicate that the settlement con- 
stituted a farming of rent and not of revenue, The 
arrangement constituted a farming lease whereby 
the company became tjardars or farmers of rent, 
in other words they became non-permanent tenure 
holders within the meaning of s. 22 (3), Bengal 
Tenancy Act. MIDNAPORE Zaminpary Co., Lrv.*». 
Secretary or STATE FOR INDIA Cal.278 


—ss. 22 (1), 111-A—S. 22 (3) as it stood 
before amendment of 1807—“Acquire”, whether in- 
cludes purchase—Purchase by ijardar of occupaacy 
holding—Occupancy rights*cease but holding re- 
mains as non-occupancy holding—Such rights 
ceasing but Record of Rights recording holding 
even as non-occupancy holding—Suit by ijardar for 
declaration of title—Sub-tenants, if necessary 
parties. 

Ordinarily by an amendment the Legislature 
must be taken to have intended a change in the 
law, but it does not necessarily follow that such 
is the intendment in every case. An amendment 
may also be intended to clarify matters. The 
word ‘acquire’ is a word wide enrugh to connote 
acquisition by purchase and by inheritance, and 
the Legislature had not indicated its intention in 
other parts of the statute as existing before 1937 
to cut down the ordinary meaning of that word. 
The grammatical construction must be given effect 
to. 

Hence s. 22 (3), Bengal Tenancy Act, as it stood 
before 1907, debarred an ijardur from acquiring 
occupancy right by purchase or otherwise in the 
land of his ijara, but it did not debar bim from 
acquiring a non-occupancy ryoti interest. The 
result is that ifan ijardar purchases an ‘occupancy 
holding, he acquires it ag uon-occupsney holding. 

By operation of s. 22 the occupancy rights in 
the occupancy holding purchased by an ijardar, 
ceased but the holding was not recorded even as 
non-occupancy holding in the Record of Rights. 
In suit by the ijardar for declaration that the 
Record of Rights was incorrect end that he was 
entitled to possession of the holding as non-occupancy 
holding, the sub-tenants did not deny tjardar's title; 

Held, that as the suit was under Proviso to 
s, 111-A, the sub-tenants were not necessary parties 
to the suit, MIDNAPORE Zaminpary Oo., LTD v. 
Sroretary or State ror INDIA Cal. 278 


S.153— Suit for rent— Plaintiff asserting 
that certain amount is due—Defendant asserting 
that land 1s rent-free—Case falls under s8. 153 
and second appeal is not barred. 

Wherein a rent suit a question between the 

, parties is as to the amount of rent annually payable 
for the holding and the plaintiffs assert that a 
certain amountofrent isdueand the defendants 
agsertin reply that no amount of rentis due 
because it was rent-free, the case falls umder s. 153 
of the Bengal Tenancy Act whichin such a state 
of affairs does not bar a second appeal. Rup NARAIN 
PANDEY v. S go SAGAR TEWARI Pat. 105 

Chap. : XiV—Putnai® tenure in hands of 
recognized transferee of putnidar— Whether can 
be put to sale in execution of rent decree against 
the original pùtnidar alone. 
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The landlord may put the tenure up to sale in 
execution of a rent decree against the original 
putnidar without any notice to the transferee of the 
tenure, so long as the transferee is not recognized 
as such by the landlord and his name is not regis- 
tered in the landl rd's sherista in conformity with 
ss. 5 and 6 of the Putni§Regulation. But if at the 
date of the decree the transferee ig recognized as a 
tenant, he would take the putni subject to the charga 
of all arrears of rent existing at the time, and 
though he could not be made personally liable for 
any amount, the tenure in his hands could certain- 
ly be proceeded against to enforce the rent charge 
which, however, would not be available to the 
landlord unless he obtains a decree ngainst the 
transferee. The previous putnidar would, in that 
case, be personally liable forthe entire rent that 
accrued due prior to the recognition of the trans- 
feree andthe decree against him would have no 
other effect than that of a money decree pure and 
simple, RADHARANI DRBI v. Bryoy Oranp MAHATAB 
BAHADUR Cal. 716 
———s.171. See Limitation Act, 1908, Sch. I, 

Art. 136 215 
Bengal Village Self-Government Act (V of 
e 1919), s8. 65, 71, 93— Order passed by Union 

Bench constituted under Act—Whether can be 

challenged by invoking revisional jurisdiction of 

High Court. 

The right to challenge decision by a Union Bench 
is not taken away by ss. 7l and 93, Bengal Vil- . 
lige Self-Government Act, but it must be exercised 
in the manner provided in the Act itself. There 
cannot be any challenge by way of invocation of 
the revisional jurisdiction of the High Court, the 
jorisdiction invoked in all such cases being a 
jurisdiction derived from the Code of Criminal 
Procedure, and cu‘side Chap. XXXITII of that Code, 
Harr SADHAN Royv Propaaxar Ray Cal. 408 
Bengal Wakf Act (XIII of 1934), S. 71—In ezecu- 

tion of money decree personaliy against mutawalli, 

wakf property attached - Commissioner served with 
notice under 83. 10 (l, if can make application 

under O. XXI, r. 58, Civil Procedure Code (Act V 

of 1903)\—His application, if can be dismissed 

merely on ground that previous application by 
mutawalli was dismissed, 

If in execution of money decree obtained against 
a mutawalli personally, the decree-LolJer attaches 
certain wakf property on the ground that the prop- 
erty isnot wakf, the Commissioner of Wakfs who 
has been served with notice under s, 70 (1), 
Bengal Wakfs Act, is entitled to intervene and 
oppose the attachment and sale of the proparty on- 
behalf of and} in the interest of the wakf. The 
proper way to do it, is by preferring a claim under 
O. XXI, r. 58, Oivil Procedure Code. There is no 
other provision under the law under which he can 
release the wakf property from attachment Hig 
application should not be thrown out merely on the 
ground that previous petitions by the mutawallé 
had been dismissed. The Comfhissioner is entitled 
to have his petition heard on the merits. Arpun 
MOMIN, COMMISSIONER or Wars, BENGAL v. QAGAN 
OnanpRA Das, MANAGER, Serampur BANKING & 
TRADING Co., LTD. Cal. 782 
Berar Land Revenue Code, 1896, ss. 41, 

192 (1), Proviso— Acquisition of occupancy rights 

under rules—Right of Government to enhance 

assessment disputed — Revenue Oficer deciding 
dispute—Suit under a. 41 (3) to establish right, 

maintainability of ~Suit, if comes under s. 192 (1) 

Proviso—Jurisdiction of Oivil Oourt te try it, 


vi 
Berar Land Revenue Code—1896 ~concld. 


stion whether or not the Oivil Court has 
joriediction must be determined by the averments 
inthe plaint . f 5 

mote a abon who hag acquired occupancy right 
in land by agreement executed by him in accordance 
with r 37 of the Rules for disposal of Government 
building site made by Chief Oommissioner in 1906, 
disputes the right of the Government to enhance the 
assessment and the Revenue, Officer decides that 
dispute azainst him, he isentitled to sue for estab- 
lishing his right under s 41 (3) of the Berar Land 
Revenue Code. Such suit falls. under Proviso to 
a. 192 (land s. 41 ‘3s, because it involves the inter- 
retation of the certificate granted to the plaintiff and 
his agreement and the determination, of their legal 
effect. The Civil Court has jurisdiction to try such 
suit. Manno Goran SHIRSALKAR V. SECRETARY OF 
STATE FOR INDIA IN CouNoiL Nag, 532 


178, 38—Rules for disposal of Govern- 
ment sites phe by Chief Commissioner in 1906, 
were valid though they were not published in 
Government Gazette under s. 178 — Plaintiff 
accepting certificate of grant of occupancy rights 
‘and executing agreement under Rules of 1906— 
Plaintiff held bound by agreement ‘and could not 
challenge. Settlement Officer's” Jurisdiction tae 

i ent. - Sa | 

ene rules for disposal of Government building sites 
made by the Chief Commissioner in 1906 were valid 
and operative, notwithstanding that they were not 
- published in the C. Pi Gazette as required by s, 178, 
Berar Land Revenue Code. The general rules con- 
templated ins. 38 took effect by virtue uf their hav- 
ing been sanctioned by the Chief Commissioner and 
became ‘operative de hors their publication in the 
Gazette under s. 218. They were valid because they 
were sanctioned by & competent authority in accard- 
ance with law and not because they had the force of 
1 Publication was a condition subsequent to the 
aa i and was, therefore, directory. 


ing ofthe rules er 
oe mE O -obser vane of that condition would not 


from taking effect. : 

Provera a baan the plaintifis accepted the certifi- 
cate of grant of occupancy rights and executed an 
agreement under the Rules of 1908, he must be deemed 
fe have waived that objection to the validity of the 
rules. Even supposing that be entered into the 
eement under the mistaken notion that the Rules 
had the force of law when they had not, that 
mistake of law could not invalidate the contract. 
The plaintif was free to accept or to reject 
the terms so offered. - He, by his free will, chose 
to purchase the occupancy rights on those terms. He 
could not legally repudiate that agreement as he 
ecepted the rules of 1906 without protest and there- 
fore the Settlement Officer had jurisdiction to revise 
the assessment. MAD 10 Goran. i aN v, 
SEORETARY OF STATE FOR INDIA IN Cou aes 


_s, 192 (1) Proviso, See Perar | and 
Revenue Code, 1296, s Al ba she 
ue Code, 1928, ss , 

Berar tang T vid whether used in same sense 
as used in Transfer of Property Act (IV of 
1882)—- Questions of pre-emption m Berar alan 
applicable —Oral sale, not in writing an 
unregistered— Whether gives rise to pre-empiton— 
Righta conferred by Code, if can be interpreted in 
aie in which they are used in Limitation Act 
(IX of 1908), Sch. I, Art. 10, and Court Fees Act 
VI of 1870), s. 1 (vi)—Transfer of Property 
Act (IV of 1882), a 54—Mere contract of ale, 
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whether creates interest in or charge on property, 

whan Transfer of Property Act, applies. 

All questions of pre-emption in Berar must be. 
governed by the Berar Land Revenue Oode, and not- 
by the Muhammadan Law on which the Oode is in. 
pars based; s, 174 (1), itself indicates that; but- 
reference may be made to the Muhammadan Law to 
elucidate matters upon which the Oode is silent, 

The word “sale” when used in connection with 
the general law of pre-emption in India and as 
used in s 176, Berar Land Revenue Code, is not 
to bə construed in the narrow sense in which it is - 
used in the Transfer of Property Act. An oral 
sale, though not in writing and | registered, may 
operate to transfer some portion of the vendor's 
interest in the holding within the meaning of s, 176, 
and may amount to sale 

.In each case the intention of the parties ‘must 
form the determining factor, . Where the intention 
to transfer all the interests which 
the “ vendor” had to the “vendee” and possession 
was given and the price was paid; and the only 
reason why a registered sale-deed was not executed 
was to try and frustrate the co-sharers’ rights of 
pre-emption, the interest contemplated byss, 174 and 
176 passes so ag to give rise to a right of pre- 
emption. 

-When considering the rights of pre-emption con- 
ferred by the Code, it is legitimate to interpret 
them in the sanse in which they are usel in -the 
provisions of para. (vt) of s: 7, Court Fees Act, 
and in Art, 10, Limitation Act = 

The term “ sale" as used in. Art. 10, Limitation 
Act, and s 7 vi, Court Fees-Act, must be cunstra- 
ed in a wider sense as used in’connections with the 
general law of pre-emption in India and not in, a 
marrow senss as usel in Transfer of Property Act. 

An unregistered contract of sale of property is 
an agreement to sa)l and so gives rise to a right to 
enfore? specific performance, but unlike the English 
Law where an equitable estate is created by a 
mere agreement to sell, in India a mere contract of 
sale does not of itself create any interest in or 
charge upon the property when the Transfer of 
Property Act applies. JainaRayan RAMGIPAL MARWADI 
v. BALWANT MAROTI SHINGORE Nag 963 
Bihar and Orissa Public Demands Recovery 

Act IV of 1914),s.7. See Civil Procedure Uode, 

1908, s 100 740 
—— 58, 7, 46, Sch ||, rr. 25, 4—Certificate 

under s.Tissued against two brothers residing 

together—Sale prociamation under r. 25 served'on 
one brother only— Whether valid service on other 

brother under r. 4, . 

Where a certificate is issued under Bihar and 
Orissa Public Demands Recovery Act against two 
brothers residing together anda sale proclamation is 
served on the brothers under r. 25 of the Statutory 
Rules framed under the Act, the service of the sale 
proclamation on one of the brothers would be valid 
service on the other under r. 4 of the Statutory Rules 
and there is no necessity of proving thatthe other 
brother had been informed of ‘the service by the 
brother who was served actually. RAMKES .WAR SINGH 
Pat. 740 

ss. 7,46, Sch. ||, rr. 6, 8,4, 25—Validity 
of servic® of notice, whether depends upon form 
of serving peon's return of service—On refusal by 
debtor to accept notice, notice affixed to outer door 

—Finding by meena! officer that notice has been 

serred—Service, if valid. 

The validity of service of notice under s.7, Bihar 
and Orissa Public Demands Recovery Act, does not 
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Bihar and Orlssa Public Demands Recovery 
Act—coneld, E 
depend upon the form of the ‘serving peon’s return 
of service If the service has been made in fact, its 
effect will not be invalidated and it will not cease to 
be proper service of notice, only because certain 
details are not incorporated in the return of the peon 
supported by an affidavit or by evidence before the 

certificate officer. 

“ Hence where the evidence shows that the notice was 
served onthe debtor, who refused to accept it and 
after such refueal it was affixed to the outer door of 
his house and there is also a finding by the certificate 
officer that notice had been served, it amounts to valid 
service of notice, RamKEsHwAR “INGH v. KESHO 
Prasan SINGH Pat. 740 


—S. 24—A filing certificate against B— 
O obtaining money decree against B and property 
ordered to be sold in execution of such decree subject 
to charge undet A's certificate—Sale proclamation 
issued and property sold and purchased by D— 

. Objection by D in certificate proccedings of A that B 
had no interest left in property—Objection rejected 

—Suit ty D more than one year after such rejection, 

for declaration of title and confirmation of 

possession — Suit held barred under Art. 11, 

Limitation Aet IX of 1908)— Order reiecting 

obje-tion held passed under s 24. 

A filed a certjfieate against B aad had it served on 
bhim. C obtainéda money decree against B and in 
execution of this decree, A filed an objection laying 
claim to the propérty sought to be attached and sold, 
on the strength of the certificate and it was ordered 
that the sule in execution of the money decree would 
be held subject to the ‘chai ge under the certificate of 
A, ‘Exe:ution of the money decree was levied, the sale 
proclamation was issued and D purchased the pro- 
perty. After this purchase D filed an objection in 
the certificate proceeding that the certificate debtor 
B had no interest left in the property attached, but 
the objection was rejected and the property was 





: Sold to A, and delivery of possession was given of it. 


z 


The sale held under the money decree was confirmed, 
and a sale certificate was granted to D and delivery 
of possession was given. Kesistance was offered to 
D in taking possession of the property, and he, there- 
fore, instituted a suitfor declaration -of his title to and 
confirmation of postession over theentire property 
purchased by him ‘at*the execution sale. The suit was, 
however, brought more than one year after his objec- 
tion in the certilicate proceedings was eject- 


ed: 

Held, that the suit was barred under Art. 11, 
Limitation Act. As D’s application of objection was 
against the sale proclamation, the order rejecting 
such objection must be held to be an order under 


8. 24, Bihar and Orissa Public Demands Recovery 
Act. JAMUNA SONAR v. ATMA Ram Osea Pat, 372 
———~—8.46. Sze Bihar and Orissa Public 

Demands Recovery Act, 1914, s. 7 740 





— Sch. ||, r. 25. See Bihar and Orissa 
Public Demands Recovery Act, 1914, s. 7 740 
Bihar Money Lenders Act lil of 1938), $. 11— 
Applicability, Ser Usurious Loans Act, 1918, s. 3 
109 





s. 12—Puwer of Court under to re-open 
transaction and re-settle interest. SEE Promissory 
note 365 


Bihar Tenancy. Act (Vill 051934), ss. 7, 167— 
Tenani holding istimrari tenure at variable rate of 
rent créating under-tenure purporting to be 
pawana tenure at fized rent—Tenure put “po 

ond purchases by lendlord—Suis by 
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against under-tenureholder Jor enhancement of rent 

—Rent held could be enhanced. 

The purchaser who does nob annul incumbrances 
unders, 167, Bihar Tenancy Act, is bound tore- 
cognige euch incumbrances as the tenant-had power 
to create ;but where the tenant has purported to 
create in his under-tenant a status higher than his 
own, the landlord is not bound tò recognise such a 
status in the under-tenant. 

Plaintiff, the proprietor of an estate, brought to 
tale and purchased an istimrari tenure within his 
own estate which was held at a variable rate of rent— 
istimrart lekin mokarrari nehi. This tenure-holder’s 
predecessor had created an under-tenure which pur- 
ported to be an t.timrari mokarrart tenure, a perma- 
nent tenure ata fixed rate of rent. The proprietor 
instituted a suit for enhancement of rent of the 
under-tenure claiming that his tenure-holder could 
not when granting an unler-tenura create a status 
higher than that which he himeelf enjoyed : 

Held, that the under-tenure-holder held a permanent 
tenure, out at a rent liable to enhancement. Tho 
tenure-holder could not confer upon the under- 
tenure-hulderthe status of parmanent tenure-holder 
at a fixed ratesofar as the proprietor of the estate 
tras concerned IJswar KRIS. NA CHuANDINAIBE THAKUR 
v. PRIJBEHARI Das Put 610 
88.155, 179 —Landlord granting permanent 

mukarrari teasu—Lease containing proviso that on 

default of payment of rent on particular date any 
year landlord would re enter — Default ‘by lessee— 

“Sut by lanalord for ejectment and compensation— 

~S. 153 held did not apply —Agreement to re-enter on 

default héld could be given ejfect to. 

_A landlord granted a permanent mukarrari at 
certain annual rent. The lease contained a proviso 
entitling the lessor to re enter on default of payment 
of.rent on certain date of any year. The lessee made 
a transfer of his interest to other person. The lessee 
had made a default and the transferea of the lessee 
also made a default in payment of rent. The landlord 
instituted a suit against the lessees and his transferee 
to eject them and t) recover compensation for breach 
of the condition for payment of rent : 

Held, that the provision of re-entry.on default in 
the agreement ehould be given effect‘to. The pro- 
visions of s. 155, Bihar Tenancy act, | did not apply 
to'e casé in view of s. 1.9. MUKHAN SINGH v, 
OHANDRIKA PRASAD SINGH Pat. 624 

- ‘$8. 174, 26-M—Court having jurisdiction to 

pass order under s. 174—Such order, whether without 

jurisdiction merely because Court has inadvertently 
omitted to notice that certuin transfer fee has not 
been paid. 

lf a Court had jurisdiction to pass an order under 
the provisions of s. 174, Bihar Tenancy Act, it cannot 
be said that that order is without jurisdiction 
simply because he has omitted to notice inadvertently 
oripignorance that certain salami or transfer fee 
had not been paid. That is a questionof fact which. 
could only be considered and decided if it would have 
been brought tothe notice of the “Court, 

Held, that the mere fact that the landlord's fee had 
not been paid on the date of the application did not 
deprive the Court'of the jurisdiction to set aside the 
Bule, which he could do under the provisions of a. 174, 
Tenancy Act. The Oourt’s order setting aside the 
sale was nut illegal aud the subsequent order re- 
calling the original order was without jurisdic« 











tion. RamxisouN LAL v. MUHAMMAD MANZURUL 
Haque ; ‘Pat. 304 
$. 179. Bss Bihar Tenancy Act, 1834 

6.455 . 624 
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Bombay Municipal Act (iH of 1901). 
Sar Bombay Local Boards Act, 1923, s. 4 (3) 940 


Bombay Local Boards Act (Vi of 1923), 5. 4 (3) 
—'‘Notified area’ under Bombay District Municipa! 
Act (IIE of 1901), whether ‘municipal district 
within meaning of 8. 4 (3)—Local Board, if can 
levy octroi on goods imported in notified area piihin 
district. 

There is a distinction between a municipal dis- 
trict and a notified area which is madeclear in the 
Municipal Act. Notified area gre only consituted in 
cases when it is not expedient to constitute the 
area a municipal district, andunders 18), Bombay 
District Municipal Act, a notified area may be 
deemed to be a municipal district, although it is not 
one, but only for the purposes of any section of the 
Municipal Act, which may have been applicd to it. 
When, however, the Bombay Local Boards Act, in 
s, 4 (3), refers to a municipal district, itdoes not 
include a notified area The District Local Board 
can, therefore, if duly empowered by its rules and 
by-laws levy octroi on goods importel into a noti- 
fied area within the limit of its district. MOHIDDIN 
BAWASAHEB Tuakus v. EMPEROR Bom. 940 


Bond—Consideration — Executant, how can dis- 
charge onus of proving consideration — Question, 
whether onus is discharged is ene of fact. z 
In a cuit for money due on a bond, the primary 

burden is on the plaintiff. He must prove execution 

and consideration. But once he proves, or it is 
admitted, that the signature or thumb markis the 
defendant's, then the presumption arises; and the 
burden shifts to the defsndant. He can discharge 
it either by showing that ia spite of signing, the 
circumstances are such that he cannot be chirged 

(fraud, uadue influence, mistake, want or failure of 

consideration, etc.) or he can prove that ths circum- 

stances are such thatthe presumption uader s. 114, 

cannot fairly ariso If he succeelsin doing that, 

then the burden shifts back to the plaintiff. To 
that extent the matter is ons of law. Lut whether 
he has succesdedon the evidence, or on thé adə 
mitted facts, in discharging this burden is a ques- 
tion of fact and not of law. Upp an v. Vit..oBa 
Nag. 443 
Registered bond—Recitals in endorsement— 


Onus oy proof. 





‘The onus of proving that the transaction: recited ` 


in the endorsement on the bond which was witnessed 


bythe Registrar was untrue is on the party who- 


denies the truth ofthe statement: contained ‘in that 
endorsement. Natuuni Saov. LAQunMINIA aie 
z : Pat. 619 


British North America Act, 1867, ss. 91 (2), 
91 (3;, 92 13) (16)—Pith and substance of 
Natural Products Marketing (British Coəlumbiz) 
Act of 1936, is to regulate particular business 
entirely within province—Act ia th:refore -intra 
vires’ of the province—Provisions in- Natural 
Products Marketing (British Columbia) Act 
regarding imposition of licence fees are not invalid 
—{tis wishin powers of Provincial Legislature to 
delegate legislative gower to Lieutenant-Governor in 
Council or to give him power of further delegation. 
it is now well-settled that the enumeration in 

s. 91 of British North America Act, of “the 

regulation of trade and commerce” as a class of 

subject over which the Dominion has exclusive 
legislative powers does not give the power to regulate 
for legitimate provincial purposes particular trades 
or businesses 80 far as the trade or business is con- 
fined to the province. It follows that to the extent 
that the Dominion is forbidden to regulate within the 
province, the provines itself has the right under its 
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legislative powers over property and civil rights 
within the province, The “natural products” ag 
defined in the Natural Products Marketing Act are 
not confined to natural products produced in British 
Columbia. But the Act is clearly confined to dealings 
withsuch products as are situate within the pro+ 
vince, “Transportation” is confined to the passage of 
goods whose transport begins within the province toa 
destination also within the province. The pith and 
substance of Natural Pro lucts Marketing (British 
Columbia) Actisthatitis an Act to regulate parti- 
cular businesses entirely within the province, and 
it is therefore inira vires of the province, 
[fregulation of trade within the province has to be 
held valid the ordinary method ‘of regulating trade, 
i. e, by asystem of licences, must also be admissible, 
A licence itself merely involves a permission to trade 
subject to compliance with specified conditions, 
A licence feo, though usual, does not appear to be 
essential, But if licendss are granted it appears to be 
no objectionthat fees should be charged in order 


either t> defray the costs of administering the lucal . 


regulation or to increase the general funds of the 
province or for both purposes. The object would 
appearto be insuch a case to raise a revenus for 
either local or provincial purposes. It cannot, be 
anobjection to a licence pius a fee that it is directed 
both to the regulation of trade and to the provision of 
revenue: The provisions in Naturu Products Market- 
ing British Columbia) Act, giving puwer to impose- 


licsnce fees which may be vested in provincial boards- 


by the Lieutenant-Governur in Vouncil can also be. 
supported on the ground thatthey are fees for 
services rendered by the proviace or by its authorised 
instrumentalities under the powers given by s, 92 

Within its appyinted sphere the Provincial Legis- 


lature is as supreme as any other Parliament. It is- 


therefore withinthe powers of the Provincial Legis- 
lature to delegate su-cailed legislative powers to the 
Lieutenant-Governor in Uouncil, or to give him 
p wers of further delegation. The Natural Products 
Murketing (British Columbia) Act which delegates 
such power is not therefore ultra vires. QEORGE 
Wakes SHANNON v. LOWÉR MAINLAND Darry Pronvors 
BoagD AND THE ATTORNEY-GENERAL oF BRITISH 
UOLUMBIA A PC 538 
88. 91, 92 (2) —Subject-matter falling within 
any: class of subjects enumerated ins. 91, cannot be 
treated as covered by any of those within s. 99~ 
Bill No. L entitled “an Act- respecting the 
Lazation of Banks” held ultra vires of the 
Legislature of the Province of Alberta. . é 
Whether a Provincial Act, which indireetly, fn- 
terferes in some degree with one of the powers of 
the dominion, is or 12 nob witrt vires, must be de- 
termined in eash casa as it arises, for no general 
test applicable tv all cases can safsly be laid down. 
It is well establishei that if a given subject- 


‘matter falls within any class of subjects enumerat- 


ed in s. Yl, British North America Act, it cannot 
be treated as covered by any of those within s, 92. 

It is, therefore, necessary to Comparethe two com- 
plete lists of categories with a view to agvartaining 
whether the legislation in question fairly considered 
falls prima face within s. əl, rather than within s. Y2, 
Tne uext step,in a caseof difficulty will be toaxamine 
the effect of the legislation, Wor that purpose the 
Oourt must take into account any public general 
knowledge of which the Uougt would take judicial 
notice, and may, in a peoper case, require to be in- 
formed by evidence as to what the effect of the 
legislation will be. Ulearly thesicts passed by the 
Provincial Legislature may be considered, for it ig. 
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«often impossible to determing the effect of the Act 


—minder examination without taking into account any 


cently operating in the Province. 


other Act operating or intended to operate or re- 
A closely similar 


bmmatter may also call for consideration, namely, the 


object or purpose of the Act in question. It is not 
competent -either for the Dominion or a Province 


maunder the guise or the pretence or inthe form of 
wan exercise of its own powers to carry out an object 


‘Shortly afterwards the owner died and 


which is beyond its powers and a trespasson the 


‘exclusive powers of the other, 


Bill No. |, entitled “an Act respecting the Taxd- 
ion of Banks” enacted by the Provincial Legisla- 
ure of Alberta instead of being in any true sense 

‘taxation in order to the raising of a revenue for 
Provincial purposes, is merely part of a Legisla- 
tive plan to prevent the operation within the Pro- 
vince of those banking institutions which have been 
called into existence and givefi the necessary powers 
to. conduct thair business by the only proper autho- 
rity, the Parliament of Oanada. This is a sulci- 
ent ground for holding thatthe Bill is ultra vires. 
ATTORNEY-GENERAL OF ALBERTA Vv. ATTORNEY-GENERAL 
oF UANADA PC 807 


Burden of proof—EHvidence adduced by both parties 
‘equally probable —Question of onus does not arise. 
—Judge has to decide issue on evidence. ` 

The doctrine of the onus of proof is merely 
academic where both parties give evidence. Where 
there is evidence on both sides, and the evidence ot 
neither side is not inherently improbable, the ques- 
tion of onus does not arise at all and the Judge has 
to determine the issue between the parties on the 
evidence before him. NATHUNI Sao v. LacHaMINIA 

: “Pat. 619 
— Question of onus, if regarded as final 
factor in case, cannot be ignored. 

When a Gourt examines only the case of onesie 
and disbelieves his evidence and then dismisses 
his claim on the ground that he has not proved his 
assertions, itis clear that the case is being decided 
solely on the question of onus and no amount of 
lip service toa rule which is ignored in the letter 
and in the spirit will serve to turn what is then 
a question of law into one of fact, UDEBHAN V. 
Viraowa Nag. 443 


Burma Land Revenue Act (ll of 1876), ss. 56, 
44—Dispute as to rignt to occupy land, between 
private persons—Jurisdiction of Civil Court, if 
barred—Owner of property going to another place, 
leaving M tocollect reni—Suosequent death of 
owner— Revenue Authorities not knowing this, 
addressing notice under 8. 44, to owner jor taxes— 
Notice handed over to M—Whether valid service— 
Sale of property on default—Vatidity of. 

The prohibition to the jurisdiction of the O:vil 
Courts extends to disputes to which Government is 
a party and not to disputes regarding the right to 
occupy land between private individuals. 

An owner of certain property fell ill and went to 
another place, leaving one M as a kind of caretaker 
with authority to collect the rents on his behalf. 
this fact 
was not known tothe Revenue Authorities who seut 
a notice addressed to the owner, under s. 44, Burma 
Land Revenue Act, for Municipal and other 
faxes. When the bailiff went to serve the notice 
the owner not being there, having been dead, he 
handed over the notice tu ad: . 

Heid, that as the owner was dead, M was not his 
egeut and, therefore, the notice was oot validly 
eerved upon the. person liable to pay-taxzg and so 
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there was no default made by anybody. The sale 
which was held consequent of the default, was, there- 
fore, invalid and a nullity, Mauna THAUNG 8, 
ABDUL GANI Rang. 234 
Burma Municipal Rules r. 6211), Sez Civil 

Procedure Vode, 1908, s 115 931 
Burmese Buddhist Law — Guardian—De facto 

guardian, if can mortgage minor's property. 

Under Burmese Law a de facto guardian has no 
power to dispose of immovable property of the 
minor, So where he executes a mortgage of the 
minor's property, minors’ interests in the property 
are not affected. R.M. A.R. M. Ov erryvar Frew v. 
Maune Suwe Huon Rang. 489 
—Poggalika property—Claim for—Aramika 

Sanghika property— Nature of— Representative 

suit under Civil Procedure Code (Act V of 1908), 

0. I, r 8, by Burmese monk who is not presiding 

monk of the Kyaungdait for recovery of land 

on ground that it is Aramika Sanghika property, 
on behalf of all Sanghas of Kyaungdaik, and not 
on behalf of general body of Sanghas,: held 

misconcetved. s 

No one can claim possession of Poggalika prop- 
eyy as against the Poggalıka owner himself. 

Sanghika property is property which belongs to 
the Sanghas in general, Aramika Sanghika proper- 
ty is only one kind of Sanghika property. The 
night of use in such property vests in the monks 
residing in the particular locality but for the sake 
of convenience, the power of control resides in a 
particular monk such as the presiding monk of 
that locality. 

Where a Burmese monk who is not a presiding 
monk of the Kyaungdaik in which he resides in- 
stitutes a suit under O. I, r. 8, Civil , Procedure 
Code, for the recovery of certain land on the ground 
that it is Aramika Sanghika property on behalf 
of all the Sanghas of the Kyaungdaik and not on 
behalf of the general body of Sanghas, the suit is 
misconeeived. The plaintifi's claim presupposes 
that the Sanghas or monks residing in Kyaungdaik 
are entitled to control, management or possession 
in addition to mere use or enjoyment. Individually, 
none of such monks is entitled to such. possession, 
The property isthe property of the Sanghas in 
general; not the property of the Sanghas of that 
locality alone. The presiding monk alone holds the 
property, Manages and controls the same for the 
benetit of those resident in the monastery, but in 
doing so he exercises the power of the Sanghas in 
general who are the owners of the property. Thus 
neither the plaiatiff nor the Sanghas that he re- 
presents in such a suit is entitled to the possession, 
control or management of the lands in suit. In 
such a suit the plaintiff is also not entitled to a 
declaration that the lands in suit constitute 
Aramika Sanghika property for the enjoyment and 
benefit of the Sanghas of the Kyaungdaik since 
that would convert the suit into one of entire- 
ly a different character. U Zawripana V. U THATDAMA 

Rang. 210 
Cc. P. and Berar Sales of Motor Spirit and 

Lubricants Taxation Act (XIV of 1938)— 

Provisions of Act, tf ultra vires—Government of 

India’ Act, 1935, (25 & 26 Geo, V. Ch. 42), s. 100, 

Sch. VII, Lists I and 11. 

Per Gwyer, C. J., Sulaiman & Jayakar, JJ., concur- 
ring.—The power to make laws with respect to 
duties of excise given by the Constitution Act to 
the Federal Legislature is to be construed as a 
power to impose duties of excise upon the manu- 
facturer oy producer of the excisable articles, os 
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C. P. and Berar Sales of Motor Spirit and 
Lubricants Taxation Act—coneld. 


at leastat the stage of, or 
manufacture or production, and it extends no 
further. Thus, the Central Legislature will have 
the power to impose duties on excisable articles 
before they become part of the general stock of the 
Province, that is to say at the stage of manufacture 
or production, andthe Provincial Legislature an 
exclusive power to impose a taxon sales thereafter, 
Consequently the Centra) Provinces and Berar Sales 
of Motor Spirit and Lubricants Taxation Act, 1938, 


is not ulira vires the Legislature of the Central 
Provinces and Berar. 


in connection with, 


Per: Sulaiman, J.—There is really nothing abso- 
lutely irreconcilable between excise duty mention- 
ed-in Entry No. 45 of Liss I andtax on retail 
sales included in Entry No. 48 of List IJ, 
Government of india Act. They can be mutually 
exclusive, so asnotto bring in operation the pro- 
visions of s.100 at all. Excise duties can be impos- 
ed by the Centre on motor spirits and lubricants 
manufactured or produced atthe place or in the 
Province of their origin, while the Central Provinces 
and Berar can impose a tax on the retail sale 
of allsuch goods (both Foreign and Indian) withj 
the Province. Giving to the words “taxes on the 
sale of goods” ag used in the Provincial Legislative 
List, Entry No. 48, their ordinary and natural 
meaning, and comparing them with the words 
“duties of excise on goods manufactured or pro- 
duced in India" as used in the Federal List, 
Entry No. 45, the tax onthe retail sales to tho 
consumers is in pith and substance not an excise 
duty, and therefore, the Central Provinces and 
Berar Sales of Motor Spirit and Lubricants 
Taxation Act, 1938, and all the provisions thereof 


are not ultra vires of the: Legislature of the Central 
Provinces and Berar, 


Per Jayakar, J.—As regards goods centrally, 
excisable, taxes.on their sale within the Province for 
purposes.of consumption, when such taxes are in no 
way connected with their production, msnoufacture, 
etc., within the Proyince, but are imposed on their 
sale inthe Province merely as existing articles of 
trade and .commerce, should be exclusively within 
the competence of the Provincial Legislature, Save 
as aforespid, all duties of excise on those goods, 
whether levied and collected at the stage of manu- 
facture, production or any subsequent atrage up to 
consumption (exclusive of sale in the Province, 88 
stated above), should remain exclusively within the 
competence of the Uentre. A corollary of this rule 
will be that the residuary powers, if any, of levying 
and collecting excise duties on those goods (save on 
their sales as aforesaid) will remain exclusively 
within the competence of the Central Legislature, 
In other words Item No. 45 (List I) may be said to 
contain a general power to levy an excise duty at all 
stages. As an exception tothis a portion of the 
: power is cut out and allocated to the Provinces 
under liem No. %48 (List lI). It operates as an 
exception to the general power conferred by Item 
No, 45. Oonsequently the tax levied bys. 3, O. P. 
Act, falls within ltem No, 48 of List li and hence 
the provisionsof that Act which affect the taxation 
of motor spirit and lubricants manufactuied or 
produced in India are intra vires the (O. P. and 
Berar Legislature, The remaining provisions of the 
Act being incidental to the charging sections, will 
also be valid. in the matter of CENTRAL PRO- 
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A . 1 
C. P. Courts Adi (| of 1917), 83.16, 26— 

Different Subordinale Judges of same class, whether 

agsitnct and separate Courts. 

Under s. 16 of the®O. P. Courts Act,the Local 
Government is entitled to establish as many Courts 
of Subordinate Judges of each class for any district 
as it may deem fit. It is also empowered under 
8. 26 to appoint an Additional Judge or Judgesto 8 
Court of a Subordinate Judge ofeither class whenever 
it thinks it necessary or expedient to doso. There- 
fore it is clear that in the first place the Court has 
to be created and that in the absence of an additional 
Judge or Additional Judges specially appointed under: 
8. 26 only one Judge to each Uourt is contemplated. 
Different Subordinate Judges of thasame class created 
under e. 16 are distinct and separate Oourts. RAJARAM 
v. PAIKU Nag. 903 
©. P.Land Revenue Act(ll of 1917), $. 203— 

Mortgage of house in abadi and village including 

sir — Morigagor becoming ex-proprietory tenant of 

sir—Mortgagee exeouting decree against house— 

House held attachable and mortgagor entitled to 

house site and not to any particular site. i 

A village including sir lands was mort- 
gaged by the malguzar. His house in the abadi was 
also mortgaged. Upon a decree obtained on these 
mortgages, the mortgagee foreclosed the proprietary 
interest. Thus the mortgagor became an ex-proprietary 
tenant of the sirlands, When the mortgagee sought 
to execute hisdecree against the house, ib was con- 
tended by the mortgagor that under s. 203, O. P. 
Land Revenue Act, he was entitled to a house in the 
abadi and as such the house could not be attach- 
ed: i 
Heid, that he was entitled only toa housesite of. 
reasonable dimensions in the abadias tenant and 
not to any particular site or house and hence, the 
house wag attachable, KAMADHIN D, SugopuTT Rat 

: Nag. 690 
——-— 65, 220 (n) (0)—Imperfect  partition— 

Assignment of shares to” co-sharers— Partition 

alleged by one of them to be subsequently modified 

by urbitration—Parties in dispute as to basis of 
perfect partition—Decision by revenue miember—_ 

Suit by other party for deciaration that shares’ 

were asthey were jized by imperfect ` partition— 

Dust held maintainable. ; 

The plaintif and the defendant were co-sharers 
in a village in 1913-44, thera was an imperfect 
partition of the village, the parties being assigned 
Certain shares, The defendant alleged that this 
partition was subsequently modified by arbitration 
in 1917, When, thereafter, settlement proceedings 
commenced, the pertect partition of this village came 
before the Settlement Officer for consideration and 
the parties were in dispute as to the basis on which 
the partion should proceed. The plaintiff said 
that the partition should be made in accordance 
with the imperfect partition of 1913, while the de- 
fendant said that it should be made in accordance 
with the 1917 award. ‘Lhe contest was carried up 
to the revenuo member who ordered -that the per- 
fect partition should be made in accordance with 
the imperfect partition .of 1913, as modified by the 
award, The pluintid filed a suit for a declaration’ 
thas the shares in the village were as meee 
fixed at ghe time of the imperfect partition and 
not as modified by the award. The question for 
determination was whether such suit was main- 
tailsble ım view of ihe provisions of 8. 220 in) and 
{0) ot the U. r. Land kevenue Act: eee 

Heid, that the suit was maintenable. The juris- 
diction vf the Civil Court, vehetuer the decision of 
the Revenue Uourt was uliru vires or tantra vires, 
was not barred for the purpose of declaring the 
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titles of the parties, although such Court has_ no 
power to interfere with the ẹ partition made® by 
‘the Revenue Court. J AKHAND :AR y. HARLALPURI 
Nog. 797 
Calcutta Improvements Act (V of 1911), s. 72 
—President, if Tribunal by itself. 
. The President of the Improvement Tribunal con- 
stituted under s. 72, Caleutta Improvement Act, is a 
Tribunal by itself. SARASWATI DEBI y. BAHADUR LAL 
Misie Oal. 654 


Calcutta Municipal Act {II of 1923), s$. 363— 
Alteration—Re-construction—Demolition cannot be 
ordered merely because there has been re-construc- 
tion, unless case” clearly falls under 8. 363, 

It is essential that the provisions of the Munici- 
pal Act, should be enforced in the interest of pub- 
lic health. At the same time it is necessary that 
they should be enforced according to law. Altera- 
tions in a building suggest change of its character 
or position. The mere fact that there has been a 
re-construction does not give the Magistrate a right 
to order demolition unless there.hag been erection 
of a new building or alteration of or addition to 
the existing building and the case clearly falls under 
8. 383, Calcutta Municipal Act, because the word 
‘re-construction’ may mean any one of a number of 
things. BADLI MBAH V. CORPORATION of OALOUTTA 

5 Cal. 824 

5. 363—Magistrate, whether has power to 

enquire as to whether sanction was rightly withheld 

. or not—Sanction withheld—Magistrate, if entitled 
to order demolition of building. 

Under the provisions of s. 363, Calcutta Munici- 
pal Act, if the Corporation are satisfied that the 
erection of any new building has been commenced 
without obtaining the written permission of the 
Corporation, they may applyto a Magistrate and such 
Magistrate may make an order directing that such 
erection or so much thereof as has been executed 
unlawfully be demolished. The section does not 
give the Magistrate any power to enquire as to 
whether the sanction was rightly withheld or not. If 
the sanction was withheld, for whatever reasons, the 
Magistrate is entitled to order the demolition of the 
building and the High Court is not entitled to in- 
terferé with the order in second appeal. TARAK 
Cuawnpra Das 9. Carer Exeoutive OPFIOER, Oorpors- 
TION oF CALOUTTA Cal. 907 


Cantonments Act (ll of 1924),s. 106 (c)— 
S. 106 (c), whether ultra vires the then Indian 

, Legislature— Even tf s. 106, had related to provincial 
and not central subject, Act once passed could not 
be challenged by virtue of s. 84 (2), Government 
“of India Act, 1919, 9 & 10 Geo. V, Ch. 101)— 
S. 129-A—Government of India. Act, 1919, scope 
of—S. 81 (2) interpretation of. 
No doubt fines imposed by Criminal Oourts in 
the Province would be properly credited to provin- 
cial revenues as receipts accruing in respect of the 
administration of justice, but only if not other- 
wise appropriated by competent authority; and 
entry No. 30 in the list of central subjects, con- 
tained in Sch. I, of Government of India Act of 
1919, “ Oriminal Law, including criminal proce- 
dure," clearly includes the power to legislate for the 
destination of fines for any criminal offences with 
respect to which it was competent for the Indian 
Legislature to legislate. The Devolution Rules of 
-1920, in making .criminal law a central subject, 
* gave the then Indian Legislature power not only to 
create criminal offences but also to provide for the 
destination of fines imposed in respect of such 
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offences. Thus the Indian Legislature had power 
under. the Devolution Rules to legislate with respect 
to cantonments and with respect to criminal law 
and the latter power included a power to legislate 
with respect to the destination of fines imposed for 
breacites of thecriminallaw. The Indian Legislature 
had, therefore, power to enacts. 108 of the Oanton- 
ments Act, 1924, Section 106 was not, therefore, ulira 
vires the then Legialgture. 

Even if s. 108 of the Cantonments Act, 1924, had, 
related to a provincial and not a central subject, 
the Act once passed could not be successfully chal- 
lenged in any Court of law by virtue of s. 84 (2), 
of Government of India Act of 1919. Accordingly, 
it was a law in force in British India immediately 
before the commencement of Part III of the Consti- 
tution Act of 1935, and by reason of s. 292 of that 
Act it continued in force in British India until 
altered or repealed or amended by a competent Legis- 
lature or other competent authority. 

Per Gwyer, O0. J.—S. 129-4, of the Government of 
India Act, 1919, had reference to legislation pur- 
porting in terms to repeal or alter or amend the 
Devolution Rules, and not to legislation which was 
merely inconsistent with the Rules and, therefore 
could only be said to repeal or to alterthem by 
implication. UNITED Provinces 9. GOVERNOR-GENERAL 
IN- O0UNGIL FC 863 
ceded territories. Sax Constitutional Law Bak 


Child Marriage Restraint Act (XIX of 1929), 
$.10-—Transfer of case— When illegal, stated. 
Transfer of a case under s, 10, Ohild Marriage 

Restraint Act, to Sub-Divisional Magistrate for dis- 

posal according to law without an inquiry under 

s. 202, Criminal Procedure Code, is illegal. Stvacamr 

AMMAL p. MUT U IYER Mad 902 (a) 

Chinese Buddhist Law — Custom—Inheritance—~ 
Illegitimate son—Father recognizing paternity and 
making himself responsible for his up-bringing— 
Whether entitled to share with legitimate son— Res- 
ponsibilities, assumption of —Nature of. i 
An illegitimate son of a husband would be entitled 

to inherit only ifthe latter dies without leaving any 

other heir, but an illegitimate son is entitled toa 
half-share or to an equal share with a legitimate son 
only if the deceased father had recognized his 
paternity and had also made himself responsible for 
hisup-bringing. A casual conrtibution towards the 
expenses of a religious ceremony of the child cannot, 
be deemed to bein the discharge of responsibilities 
for his up-bringing. Responsibilities for the up- 
bringing must be something analogous tothe res- 
ponsibilities that a man would assume for his own 
legitimate children, and mere compliance with statu- 
tory obligation for the maintenance of a child, cannot 
be regarded as denoting the assumption of res- 
ponsibilities by the father for his illegitimate son's 
up-bringing. Daw E Tain v, Maung San THEIN 
Rang. 943 

Chota Nagpur Encumbered Estates Act (VI of 
1876), 8. 12-A—Sales in executfon, if come under 
s. 12-A. 

The sales in execution come within the provi- 
sions contained in s. 12-A, Ohota Nagpur Encum- 
bered Estates Act. SUMITRA KUER v. BHAGWAT NARAIN 
BINGE Pat. 736 
Chota Nagpur Tenancy Act (VI of 1908), 8. 59. 

—Thika tenure—Decree for arrears of rent— 

Judgment-debtor will have saleable interest unless 

thika has ended 

Unless a thika tenure comes to an end with the 
period for which arrears of rent had been decreed. 
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the judyment-debtor has an interest which would 
prima facie appear to be saleable, Suxea URraon v. 
Mansur Lat Brswanats Sani Deo Pat. 423 
- 8, 210—Permission under s., 210, if can be 

given impliedly. 

Permission under s. 210 (2) is not a formal* affair 
and cannot be given impliedly. Suxra Uraon v. 
MANJHI Lat BISWANATH Sanr Deo Pat. 423 


Clty of Bombay Munlcipakb Act (Ill of 1888), 
8. 384-A—Consiruction—Owner of building, when 
liable under s. 384-A. 

The, provision contained in s. 384-A of City of 
Bombay Municipal. Act, is a penal provision and 
the section must be strictly construed 

The owner of abuilding is only liable under the 
language of s. 384-A, City of Bombay Municipal Act, 
if he himself is using the premises but not other- 
wise. The language used in s. 384-A, isnot appro- 
priate to the case of the owner unless he is also the 
occupier and uses the premises for any prohibited 
purpose. DATTATRAYA RAMOHANDRA NAIK v EMPEROR 

Bom. 97 

Civil Procedure Code (Act V of 1908)—Appendix 

D, Form No. £1. Sze Partnership Act, 1932, s. 48 
638 
=— $$. 2 (2) (©), 47,96, O. XLI, r. 5—Ordér 

. of Appellate Court refusing to stay execution — 
Whether decree—If appealable. 

No appeal lies from an order by the Appellate 
Court passed under O. XLI, r. 5, Civil Procedure 
Oode, refusing to stay execution, such an order not 
being adecree within the meaning of s. 2, cl. 2 (f) 
98 it is not passed by the Oourt executing the decree. 
Ratcuanp LALOHAND SHET v, TANIBAI Bom. 34 
-———— 8. 2 (11). Segr Civil Procedure Oode, 
. O. XXIII, r. 5 


= 8. 11—-Cause of action in two suits may -be 
different —Reversioner suing to set aside attach- 
ment of property made in pursuance of decree 
against widow, on ground that debt in respect of 
which decree was passed was without legal necessity 
and secondly because the property was gifted to 
liim by widow—Both issues decided against 
plaintiff—Suit dismissed and property sold—Sub- 
sequent suit by plaintiff for declaration that sale 
was not binding on his reversionary interest, held 
barred by res judicata. 
. Section 11 of the Civil Procedure Code does not 
require that the cause of action in both the suits 
should be the same for the application of the rule of 
res judicata, Thecauses of action may. be different 
or the subject-matter may be different, but if the 
issue involved in both the cases is the same and if it 
was directly and substantially in issue in the former 
case between the same partiesor between parties 
underwhomthey orany of them claim, litigating 
under the same title, the decision of such an issue in 
the former case will operate as‘ res judicata provided 
the other conditions laid down in s 11 are satiafi- 
ed.. 

. “Tf itis possible te treat the entire cause of action 
upon which the latter suit is founded as divisible, 
and if in the earlier suit one of the component parts 
of the cause of action was relied on, then the previous 
decision will stand as a barto the extent of the 
matter involved in the earlier suit. 

A Hindu widow incurred some debts without legal 
~nacessity. The creditor obtained a decree and 
attachedthe property. The reversioner instituted a 

- Buit for release of the property on the ground that 
the debt being without legal necessity was not bind- 
ing on his reversionary interest and -hecause he was 
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the owner of the property in pursuance of gift by the 
widow. The issue aseo legal necessity was decidegii 
against the plaintif. As regards the alleged gift, 
the Court held that the giftwas made subsequent to 
the attachment and therefore the gift was void as» 
against the same. The suit, therefore, was dismissed 
and the property was sold. The reversioner sub- 
sequently brought a suit for declaration that the sale 
was not biading on his reversionary interest as the 
debts were without legal necessity: 

Held, that the previous suit was a composite suit 
claiming release in both capacities, one as reversioner 
and the other as donee. The subsequent point there- 
fore was barred by res judicata, BITABAI v HARI 

Nag, 922 

——— s. 11—M, plaintiff's grandfather in’ posses- 
sion of property as manager of joint family—Suit 
by defendant for possession against M—M, mot 
setting up title and suit decreed—Sutt by plaintif 
member of M's fdmily, for declaration that 
decree was not binding on him—Suit held barred 

by s. 11. g 

Certain property was in possession of M, the 
grandfather of the plaintif, along with other mem- 
bers of the joint family. Defendant brought a suit 
for possession of the property against M in his 
capacity as 8 manager cf the family. M failed in 
the suit to put forward the title and right in the 
property which belonged to all the members of the 
family and tho defendants suit was decreed. 
Plaintiff who was the member of the same family, 
brought a suit subsequently, for a declaration that 
the decrees for possession passed in favour of the 
defendant was not binding on the plaintiff as M 
had not put forward title in the former suit and 
thus failed to protect the rights of other members 
of the family including the plaintiff: _ 

Held, that the right which vested in Mand the 
other members of his family was a matter which 
might and ought to have been made a ground of 
defence in the former suit, and must, therefore, be 
deemed to have been a matter directly and substan- 
tially in issue in that suit within the meaning of 
Expl. IV to s. ll of the Civil Procedure Code, and 
further as M must be taken to have been litigating 
jn the former litigation bona fide in respect of the 
title to property ag a manager of the family, 
plaintif who ‘was’ the member of that family 
must be deemed to be claiming under W. The plaint- 
iff's suit based on same rights which M possessed 
was, therefore, barred by s. 11, Civil Procedure 
Code. Goswami BIsHAMBJAR LAL v. Goswami RRIJ 
Ratan LAL All. 658 
-8.11—Words ‘capacity’ and ‘title’, significance 

of—Person suing in one case as decree-holder 
and in another as zemindar—Capacity or title, if 
differs —Compromise between decree-holder and 
defendant in suit fordeclaration that property 
attached belonged to judgment-debtor— Defendant 
acquiring right to occupy property attached, under 
compromise —Subsequent suit by decree-holder as 
zemindar for possession, if barred, 

In the eye of the law, a person occupies the same 
capacity solong as he sues or issued for himself 
and in his owninterest. The fact that in one case 
he sues as a decree-holder and in another as a 
zemindar makes no difference in his capacity which 
is in each case his individual capacity. The 
difference in such cases ds not one of capacity or 
title as contemplated*by s. 11, - Civil Procedure 
Code, but that of causes of action. The change in 
capacity or title which matters in theeye of the 
law takes placejonly when in one ‘case he sues or is 


* 
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sued for himself in his individual capacity and in 
another as a trustee or a person representiffg the 
interest of another. 

Where ina suit by a decree-holder for declaration 
that the property attached by him belongs to 
.judgment-debtor, the decree-holder has entered into 
a compromise withthe defendant under which the 
defendant has acquired a right tooccupy the pro- 
perty attached in consideration of his payment of 
certain amount tothe decree holder, a subsequent 
suit by the décree-holder for possession of the pro- 
perty based on hisright aszemindar is barred as 
the compromise decree inthe previous suit really 
putsup a bar ofestoppelby argument and nct 
strictly that of res judicata, Ram Narain v. RAM 
-NARAIN All. 65 
ss. 21,20. Sze Oivil Procedure Code, bee 





s. 100 


88. 21, 20—Prayep in same plaint for two 
reliefs based on separate causes of action—Court 
having jurisdiction in respect of one only—Whether 
has jurisdiction in respect of other also. 

The mere fact that the plaintiff chose to pray in 
the same plaint for two reliefs, which are based 
‘on separate independent causes of acticn, in respect 


of one of which the Court has jurisdiction and in * 


‘respect of the other it has no jurisdiction, cannot 
confer jurisdiction on the Court iu respect of the 
latter. ABDUL RAHMAN MoHAMMAD Isa v, SALAMAT 
ULLAH ABDUL ALIM All 409 
8.38. Sze Execution 81 
$. 39. Sze Execution 471 
8, 39 (2)—Competent jurisdiction”, meaning 








of. 
. The addition of the words “of competent jurisdic- 
tion” in cl (2) of s. 39, Civil Procedure Code, unmis- 
takably points to the conclusion that the Legislature 
intended to lay down that it is not open to any and 
every Court to execute a decree irrespective of its 
pecuniary jurisdiction and that the competence cf a 
Court to execute a particular decree must be deter- 
mined by reference to its competence to try a suit 
of. similar valuation in which the decree under the 
section was passed. SITA Ram Rar v. MADLO PRASAD 
All. 403 


8, 42—Court transferring decree to another 

Court for execution, whether has power to re-call 
- it—Application by decree-holder to transferring 

Court, to re-call decree from transferee Court, 
. whether step-in-aid of execution—If sves limitation 

under Art 11, Limitation Act. 

A Court when it transfers a decree for execution 
to another Court does not thereby altogether lose 
control over the decree, but may still pass certain 
orders in connection with execution. It has the 
power among others to re-call the execution pro- 
ceedings from the Court to which the decree has 
been transferred for execution if the decree has 
not already been executed because if the Court 
can transfer the decree it must also have the power 
to bring it back. Hence an application by the 
decree-holder made to the Court transferring the 
decree, for re-calling the decree for being executed 
by the transferring Court itself is a step-in-aid 
of execution made in accordance with law before 





the proper Court and would eave limitation under, 


Art. 11, Limitation Act. DWARKADAS GosInpram FIRM 
v. SALIGRAM RexuRay Ferm Pat. 311 
8. 47. R 





See Civil Procedure Code, 1908, s. 2 (2) (0) 34 
. Bre Execution œ 319 
Sze Limitation Act, 1908, Sch, I, Art, 166 §53 
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S, 47—Decree-holder purchasing property in 
execution—His assignee instituting suit for posses- 
sien against judgment-debtor claining a right asa 
stranger—Suit held not barred, 

In execution of a small cause decree, the decree- 
holder himself purchased the property but he did 
not get possession, either actual or symbolical. At the 
time of the sale the property was in possession of the 
sister of the judgment-debtor who held the proparty 
asa tenant of her ° brother. The tenancy had com- 
menced prior to the attachment proceedings Sub- 
sequent to the sale the tenant surrendered the pro- 
perty to the judgment-debtor who again leased the 
property to another person. A suit was brought bya 
representative of the decree-holder by purchase, 
against the judgment-debtor and his tenant for 
possession. The question was whether s. 47, Civil 
Procedure Code, was a bar to the suit : ; 

Held, that s. 47 was no bar to the suit. The 
moment the sale took placeths judgment-debtor's 
rights in the property ceased, and when his sister 
put him in possession in 1919, he went into possession 
without any rights unless in the circumstances he 
could be deemed to be assignee of the tenancy, So 
far as the property was concerned, the execution was 
complete and he was no longer the judgment-debtor. 
The possession of the judgment-debtor at the time of 
the suit was therefore the possession of a trespasser 
or as an assignee of the tenant who was in possession 
at the time of the Court sale and who by reason of 
her tenancy having commenced before the attachment 
could not be regarded as the representative within 
the meaning of s. 47. In either case, the suit could not 
be regarded as one instituted against the judgment- 
debtor or anyone claiming under him and therefore 
the principle of s.47 would not apply. K. V. Krisana 
Tver v. K, G SUBRAMANIA Iver Mad. 855F B 
S. 47—Order passed on objection of decree- 

holder to certain items in budget of ghatwali 

estate — Whether one under 3. 47—Order, if 

appealable. i 

An order passed by a Court in disposing of an 
objection by decree-holders at whose instance the 
surplus profits of the ghatwali estate had been 
attached, against certain items in the revised budget 
of receipts and expenditute for the estate, is one 
passed under s. 47 of the Gode of Oivil Procedure 
determining matters in issue between decree-holders 





and judgment-debtors in the courseof execution 
proceedings and is appealable. BANSIDHAR SHROPF v, 
Asuutosa Deo GuatwaL Pat. 8 





8. 47— Plaintiffs obtaining decree for 
possession of certain land but allowing defendants 
toremain in possession till execution was barred 
by limitation — Subsequent suit again for recovery 
of possession—Allegation that right to possession 
had remained intact as land in suit waa submerged 
every year for some time—Suit held barred under 
a, 47—Plaintiffs held had no constructive possession 
of land during inundation. 

When adecree for recovery of possession has 
been obtained, it cannot be satisfied unless the 
decree-holder gets actual possession of the land. 

Plaintifis obtained a decree for recovery of posses- 
sion of certain land situated on the banks of a river. 
The defendants were left in possession until 
execution of the decree was barred by limitation; 
and the plaintifis then instituted the suit praying 
again for recovery of possession of this land. The 
plaintiffs alleged in their plaint that their right 
had remained intact, because the land in suit wag 
submerged under water during the rainy season 
in almost every year. All that had been pleaded 


xiv 


Civil Procedure Code—contd. 


` and proved was that the river had, during the 
rainy season, overflowed its banks and flooded’ 
thisland in such a manner as to make agricultural 
operations impossible during the period of inunda- 
tion, but it appeared that for the rest of the year, 
the land had been cultivated in the ordinary course. 

Held, that in the circumstances of the cast it 
could not be held’ that there was any dispossession 
by vis-major of the defendants, or that the plaintiffs 
at that time enjoyed constructive possession such 
as would give them a right to ifstitute a new suit 
That being so, the suit was barred by the provisions 
of s. 47 of the Code of Civil Procedure. Juear 
‘Kisgore Prasap SINGA v. MANAKA SINGH Pat. 76 


s, 47, O. XXI,r. 9O—No objection as to 
' galeability,of property: on date fixed for pro- 
clamation and issue of sale warrant—If can be 
raised afterwards but before sale takes place. 
Rule 90 of O. XXI, Civil Procedure Oode, applies 
“only to irregularities or fraud in publishing or con- 
ducting a sale, not to questions of saleability. An 
objection to saleability is not under O. XXI, r. 89 or 
r. 90, but is under s 47 of the Code, which prescribes 
notime limit for the raising of such objections. 
If the Legislature had intended that no objection to 
the saleability of property could lie unless taken 
before the drawing up ofthe proclamation of sale, 
it would have said so in the rules under O. XXI. 
Even if the judgment-debtor does not take objec- 
tion to saleability of property on the date fixed for 
_ the proclamation and issue of sale warrant, he shall 
not be barred on the principle of res judicata from 
raising it afterwards and the objection raised before, 
the sale takes place is maintainable. MAROTI v. 
KISANLAL Nag. 553 
— $. 47 (2)—Option under s. åf 2), exercise of. 
“ The option. given -by s. 47 (2) is expressly “subject 
to any objection as to limitation.” Therefore if the 
. axecution application is, barred by time but for the 
option given, it cleatly cannot be exercised merely to 
‘bring the claim within limitation. The discretion 
given there must be exercised when the plaintor the 
`. application is filed, and after the procedure has once 
“been determined (subject of course to the usual control 
of an Appellate or Revisional Court) it cannot there- 
after be altered. RAJARAM 9. PAIKU Nag. 903 
— $; 47 (2)—The Court in 3. 47 (2) refer to 
‘Court’ specified in sub-s. (1) and not Court trying 
separate suit. . < : 
The words “the Court” used in sub-s, (2) of s. 47, 
Civil Procedure Code, refer to the Court specified in 
sub-s. (1), that is to say, “The Court executing the 
decree" and not ta 4 Court trying a “separate suit”. 
The latter kind of Court has been expressly exclud- 
ed. RAJARAM v. PAIKU Nag. 903 


s, 47 (2), O. XXI, r. 63—Decree obtained 
in Court of First Subordinaie Judge, Second Class 
at Nagpur, on April 26, 1929— Execution appli- 
cation on July 15,19i0—Movable property attached 
— Property released on objection by third party and 
execution . application dismissed on January 23, 
1931—Decree-holder gling claim suit under O. XXI, 
r. 63 on April 14, 1931, in Court of Second 
Subordinate Judge, Second Class, Nagpur—Suit 
dismissed -on June 28, 1932— First and Second 
appeals blso dismissed on March 19, 1933, and 
June 26, 1935, “reapectively—Second execution 
_ application on August 20, 1935, in respect of pro- 
‘erties ‘not covered by previous proceedings— 
“Applicaticn held barred—Claim suit hela not 
step-in-aid under Limitation Act (IX of 1908), 
Sch. 1, Art. 185°(5)—Plaint in claim suit held not 


k moe - 
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an application under s. 47 (2)—Limitation Act . 
(IX of 1908), ss 15 and 14(2) held did not apply. 
On April 26, 1929, æ person obtained the decree 
in the Court of the Firet Subordinate Judge, Second 

Olass, Nagpur. On July 15, 1920, he filed an execu- 
tion application and attached certain movable pro- 
perty. A third party objected and the property was 
released from attachment. The execution application 
was then dismissed on January 23, 1931, as wholly 
infructuous The decree-holder thereupon filed a 
civil suit under O. KAI, r, €3, for the usual declara- 
tion on April 14, 192). This suit was instituted in 
the Court of the Second Subordinate Judge, Second 
Class, and was dismissed on June 28,1932, A first 
and second appeal followed, both of which were also 
dismissed, the former on March 14, 1933, and the 
latter on June 26,1935. Thereupon the decree-holder 
filed a second execution application, in respect of 
some other property not covered by the former pro- 
ceedings, on August 20, ,1935, and - the question was 
whether this application was within time : : 

, Held, that the claim suit under O XXI, r. 63 could 
not be regarded as a step-in-aid of execution within 
the meaning of Art. 182 (5) of the Limitation Act, 
and the plaint in that suit was not an application 
referred to in cl. (5). The two Courts now under 
consideration, i. e., the Court in which the decree was 
passei and the previous application for execution was 
filed and the Gourt in which the claim sujt was in- 
stituted were separate and distinct Courts and 
therefore the claim suit was not instituted in the 
“proper Court’ within the meaning of Art. 182 (5), 
Further the plaint could not be regarded as an 
application even under s 47 (2), Civil Procedure 
Code, as the special provisions of O., XXI, r. 63 pre- 
vailed over the provisions of s. 47.(2), The property 
in disputein the first execution application and in 
the claim suit was not the property involved inthe 
second execution application and so-the second 
execution application could not be regarded as 
a revival of the first from any pointof.view. The 
application in question, therefore, was not within 
time. Rasaram v, PAIKU Nag. 903 
——88.47, 48, O. XLI, r. 2,0. XX, Fr. 10— 

Final decree for sale in mortgage suit—Compromise 

between parties in execution whereby time ia 

granted to judgment-debtor in considération of 
increased but reasonable rate of interest, whether 
attempt to give jurisdiction to Court to amend or 
vary decree—Hxecuting Court, if can consider 
. legal effect of such compromise and .pass orders 
under s. 47—Agreement between: parties intended 
to govern liability of debtor under decree and to 
have effect upon time or manner of its enforcement 
--It is a matter to be dealt with under 8.:41— Held; 
on facts that compromise arrived at and, recorded 
under O. XXI, r.2, could and shouldbe enforced in 
execution proceedings—Question : of characier of 
application is to be decided on circumstances of 
each case—Substance of the matter must prevail 
over form of application—Held, that application 
of decree-holder was not fresh application as 
contemplated by 8. 48. : 

The Code of Oivil Procedure contains no general 
restriction of the parties’ liberty. of contract with 
reference to their rights and obligations under the 
decreeand if* they do contract upon terms which 





have reference to and affect the execution discharge 


or satisfaction of the decree, the provisions of s. 47. - 
of the Codeinvolve thal question relating to such 
terms may fall to be det&rmined by'the executing - 
Court. “Amendment”, or alteration of the decree 
whether under 9,152 or by revew is a different 
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matter under the Code. A fajr and ordinary basgain 
for time between the parties in consideration of a 
reasonable rate of interest cannot be regarded as an 
attempt to give jurisdiction to a Court to amend or 
vary the decree. Such a bargain has its effect upon 
the parties’ rights under the decree and the executing 
Court under 8.47 -has jurisdiction to ascertain its 
legal effect and to order accordingly. In the absence 
of express statutory . authority it is not possible to 
regard O KA, r. 10, as excluding any possibility of 
the parties coming to a valid agreement for time to 
which the Court under 8.47 will have regard. The 
rule does not apply to all decrees : but only to decrees 
forthe payment of money in so far as they are of 
that character. The purpose of providing a limita- 
tion of six months for such applications to the Court 
which passed the decree is not altogether plain and 
the objects may be more than one : but this provision, 
like the rule itself, affords ne sufficient ground for 
holding that the Code makes parties wholly incom- 
petent to come to an arrangement for time enfoice- 
able in execution proceedings, Such bargains may 
take different forms and it is not possible to pre- 
Judge the individual case If it appeare to the 
Oourt, acting under s. 47, that the true effect of 
the agreement was to dischargethe decree forthwith 
in consideration of certain promises by the debtor, 
then no doubt the Court will not have occasion to 
enforce the agreement in execution proceedings, but 
will leave thecreditor to bring a separate suit upon 
the contract. If,on the other hand, the agreement 
is intended to govern the liability of the debtor 
under the decree and to have effect upon the time 
or manner ofits enforcement, it is a matter to bé 
dealt with under s.47. In such a case to cay that the 
creditor may perhaps have a separate suit is to 
misread the Code, which by requiring all such 
matters tobe dealt with in execution, disclosesa 
broader view of the scope and functions of an execut- 
ing Court. In numerous cases a compromise between 
the decree-holder and the judgment-debtor entered 
into in the course of execution proceedings, which 
was duly recorded, has been enforced andsucha 
practice, which is-both widespreadand inveterate, is 
not contrary to the Code. 

Held, on facts that the compromise having been 
recorded by the Court under O. XXI, r. 2, it was an 
adjustment even if it was something more, and it 
contained the terms upon which the adjustment was 
agreed to, lt wasnot an attempt to bring under the 
decree a liability extraneous to the moitgage or the 
moitgage suit, There is nothing in the Code on 
which it cculd be held that had the judgment debtor 
paid the agreed instalments punctually,.the appel- 
lants could have executed the decree for the whole 
sum outstanding contrary to the terms of the com- 
promise. Nor wasit reasonable that such a com- 
promise, if enforced by the executing Court, should 
not be enforced asa whole, The compromise in the 
present case cculd and should be enforced in the 
execution proccedings. 

Held, on factsthat in the circumstances of the case 
the appellant decree-holders’ application could not be 
regarded asa fresh application in the sense of s. 48 of 
the Civil Procedure Uode merely by reason of the steps 
which they thought it necessary to take to undo the 
action of the Court to which the decree was transferied 
for execution in terminating the execution case con- 
trary to the intention of theeparties. Nor could it be 
said that the claim of interest at 8 per cent. which was 
greater than the rate allowed by the fins! decree and 
agreed to and acted on thereafter by the parties) made 
the application 6 fresh application as distinct from 
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one to continue the previous proceedings as contem- 
plated by the compromise. Nor did the fact that only 
part of the original properties remained bound by 
the eecurity and saleable under the decree. It was 
on the contrary an application to revive the previous : 
proceedings on the footing that they had not terminat- 
ed. The question of the character of the application ` 
has to be decided upon the circumstances df each case, 
and in the present case, the bargain of the parties was 
a circumstance of great importance ae was the fact that 
the Court to which the decree was transferred for exe- 
cution acted by inadvertence contrary thereto, The 
substance of the matter must prevail over the form 
of the application which was not a fresh application 
as contemplated by 8.48, Oupa OOMMERGIAL BANK, 
Lrp., FYZABAB v. BIND Basni KUER PC 378 
8.48. Sze Limitation Act, 1908, s. 15 
45 


— — 8, 48—Starting pointof limitation under— . 
Decree executable on happening of contingency— 
Time, when begins to run. 

Where in a case more than one reliefs are granted | 
by a ‘decree, time begins to run unders. 48, Civil 
Procedure Oode, against all the reliefs from the date 
of the decree. But in the case of a decree not exe- 
“cutable, except on the happening of a particular 
contingency, time willnot begin to run unders, 48 
until that contingency occurs. Kango  RAMAOHARYA 
KATTI v. GOPAL NARAYAN KULKARNI Bom. 45 


———-s, 51, 0. XXI, rr. 11,30, O. XL, r. 1—. 
Haecution— A4ppointment of Receiver—Compromise 
decree for payment of money— Receiver, if can be - 
appointed in execution of such decree—When can- 
be appointed. , 
The appointment of a Receiver is one of the 1e- 

cognised modes of executing a decree. Thisis an 

equitable execution, but nonetheless it is not always 
necessary that legal execution should be exhausted 
before equitable execution by this mode is resorted to. - 

The provisions of O. XXI, r. 30, Civil Procedure Code, 

are not exclusive, and it is proper for a Oourt 

to order execution of a decree for the payment of- 
money parsed on a compromise by means of the ap- 

pointment of a Receiver. The wording of O. XL,r. 1. 

(lj is of such a natureas to give a Court a very wide ` 

power. i 
A kKeceiver can, therefore, be appointed in execution 

of a compromise decree for the payment of money, ` 

when the Court is satisfied that appointment of a 

eceiver is just and convenient from the point of 

view of both the decree-holder and the judgment- 

debtor. Jar DAYAL v. JAGDES Narain Oudh 29 


——— 8, 51, O. XXI, rr. 21, 30—Money decree 
Discretion gwen to Court by O. XXI, r. 21, to 
refuse simultaneous execution against person and 
property, whether extends to compelling decree- 
hoider to take either of these methods—Judgment- 
debtor having sufficient property against which 
decree-holder can proceed--Whether ground for 
refusing execution by arrest in first instance, 

The decree-holder has the right to decide whe- 
for money by 





ther he should execute the decree 
arrest of the judgment-debtor cr by attachment and 
sale of property or by buth; and the discretion given 
to the Court by O, XX1, r. 21, Civil Procedure Code to 
refuse simultaneous execution against the person and 
the property does not extend to compelling the decrees 
holder to take either une of these methods. 

An objection to the execution of a decree by the 
arrest ot the judgment-debtor cannot be extersajned 
on the ground that the judgment-debtor hus suil 
cient property against which the decree-holder may 
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Proceed in the first instance. If it is considered an 
s&bnormal thing for a gentleman of wealth and 
Position to be arrested, this should be because it is 
an abnormal thing for such a gentleman to evade, 
avoid, delay and obstruct payment of his just 
debts ; anda -debtor whois able to pay but does 
not pay isin the position of & person in contempt 
of Court. The proper course for such a person is to 
purge his contempt by fulfilling the erder of the 
Gourt and pay the decretal amount. KAMALDHARI 
Lau v. KAMLESIWARI SAHAY Pat. 767 


s. 60—Profits accruing to ghatwal, whether 

exempted from atiachment under s. 60. 

The profits accruing to the ghatwal from his 
estate are nota salary and_s.€0 ofthe Code of 
Civil Procedure has no application to it. The surplus 
profits of a ghatwali left after the payment of the 
Government revenue, the wages of the chaukidars 
employed by the ghatwal and other like charges 
can ba attached and made available for satisfaction 
of the debts of the holder for the time being. Banst- 
DEAR SEROFF V. AsnuTOsd DEO GHATWAL Pat. 8 

$, 60 — Protection under — Agriculturist 
mortgaging his agricultura: house—Protection is 
waived. 

The protection given under s. 60, Civil Procedure 
Code is for the beneflt of the judgment-debtor and 
can be waived by him. Therefore if he chooses 
specifically to mortgage his agricultural houses, he 
must be taken to have waivedthe privilege conferred 
upon him by this section. RAMADHIN v. SszopuT? 
Rar , Nag. 690 
- s. 60—‘Agriculturist’, meaning of—Big 

landlord whose main source of income is rent from 

tenants and a jagir, whether agriculturist. 

Protection, under s. 60, Civil Procedure Code, is 
intended to begiven to those who are real tillers of the 
land and an agriculturist in the section is a person 
who is really dependent for his living on tilling the 











goil and unable ‘to maintain himself otherwise | 


Main, chief, or principal sources of income are not, 
the proper tests. A $ h 

A large landlord whose main source of incomé is 
rents from his tenants and a jagir of Ra. 3,500 is not an 
agriculturist within the meaning of s. 60. BALWANT 
SING V. ANJAMAN IMDAD BAdAMI Qarza Lahk, 242 


s. 60 (1) (©) (as amended bys. 35 of 
the Punjab Relléf of Indebtedness Act VII 
of 1934-~-House of judgment-debtor exempt from 
attachment and sale—Mere fact that judgment- 
debtor mortgaged house with possession and took it 
on rent, whether disentitles him to protection 
given by s. 60 (1)-(c). ne aah 
Where ~a house of an agriculturist judgment- 
debtor is not liable to attachment and sale in exe- 
oution of a decree under 8. 60 (1) io), Civil Proce- 
dure Code, asamended by the Punjab Relief of 
Indebtedness Act, the mere fact that the judgment- 
‘debtor mortgaged the house with possession and 
took it on reat from the mortgagees does not dis- 
entitle him tothe protection afforded by s. 60 (1) 
(c), Civil Procedure Oode, as the judgment-debtor 
never gave up possession of the house; and has 
been using it throughout for . purposes subservient 
to agriculture, DULLA y, RAM (HAND Lah. 92 
-———- $8. 63 (1), 73— Plaintif, defendant No.1 

and defendant No. 2 having separate decrees against 

defendant No. 3—~Plainti#f in execution ‘attaching 

certain property through Court at H—Defendant 

No. 1 obtaining decreefrom Court at A and getting 

same property attached and sold im execution 

yhrough Court at A—Plaintif's application for 
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rategble distribution to Court at A dismissed— 

Defendant No. 2's application for rateable 

distribution granted and proceeds distributed 

between defendant No. 1 and defendant No. 2 

—Suit by plaintiff claiming right of rateable 

distribution in sale proceeds—Case held fell under 

s. 63 (1), and not under s. 13—Plaintiff held 

entitled to rateable distribution. , 

The plaintiff and defendant No. 1 and defend- 
ant No. 2 all had separate decrees against defend- 
ant No, 3. The decree of the plaintiff, was granted 
on August 22, 1929, and the plaintiff applied for 
execution on August 27, 1929, and got attachment 
of certain house property from the Munsif of H on 
November 15, 1929. Defendant No. 1, obtained a 
decree from the Oourt of the Subordinate Judge of 
A and he applied for execution on August 26, 1930, 
and on January 20 1'31, the same property which 
had been attached by the plaintiff was put up for 
sale and sold. The plaintif made an application 
for rateable distribution to the Subordinate Judge 
of A on January 31, 1931, and his application was 
dismissed on April 23, 1932, Defendant No. 2 
made an application for rateable distribution and 
it was allowed and the proceeds were divided, be- 

*tween defendant No, 1 and defendant No, 2 receiv- 

ing Rg, 707. The plaintiff brought a suit against 
defendant No. 1 and defendant No. 2 claiming 
right of rateable distribution ; 

Held, that the case was governed by s. 63 (1), and 
not by s. 73, Civil Procedure Oode. The property 
was attached by the plaintiff in the Court of the 
Munsif of H and, therefore, the plaintiff was en- 
titled to ask the Court of the SubordinateJudge of A 
that the plaintiff should receive rateable distribution, 
of the sale of the same property which had taken place 
under the orders of the Court at A, The question 
of rateable distribution was one which came under 
the words “ shall determine any claim thereto’ 
appearing in s.63, Fira Oxzanp Mar Rup Cuanp 2, 
GURDIAL PRASAD All, 714 

ss. 63, 38—S. 63, if controlled by s. 38— 
Decree of Court of lower grade called -up by 
Court of highest grade—Latiter Court, if can sell 
property attached in execution. 

The words “ realize such property" in s, 68, 

Code, must obviously refer to 
bringing such property to sale.’ Nowhere in s. 63, 

is there any restriction as to how and in what 

manner and in what petition the Oourt of highest 

grade should realize the property andinasmuch as 

s. 63 overridess. 38, with regard to claim petitions, 

it overrides s. 38, inthis matter also. Where the 

facts come within the definition of the situation ag 

given by s. 63; it is obviously s.63, which must be 

applied and s. 63, ifthe facts apply, cannot, be con- 

trolled or governed by s. 38. Consequently where” 
acting under s. 63, the decree of the Uourt of lower 
grade is called up by the Oourt of the highest 
grade, the latter Court can sell the property attached 
in execution of that decree. PABBETI VENKATA REDDI 
v Dorepaa & Sons Mad, 44 








S. 73. Seu Civil Procedure Code, 1908, 
s. 63 (1) hak 714 
8, 92— Plaintiff claiming to be trustee of 





property deficated for religious purposes, against 

rival trustee and entitled to manage institution aa 

such-~Sanction, if necessary. 

Where a suit has been ipstithted by & person claim- 
ing to be a trustee of property dedicated for religious 
purposes for a.declaration-that he is a trustee and is 
entitled to manage the institution as .such, but the 
relief he claims ig in his individual capacity and not 

e 
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<n a representative capacity apdthe suit is agathst 
man rival trustee or one who claims to bea trustee, the 
‘uit does not fall under s. 92, Oivil Procedure 
Jode, and no sanction therefore is required. The 
stitution of the suit in such a form does not 
Amount to a circumvention of law. In neither case 
s an injury to a public right or interest involved, 
hoever happens to succeed will hold the trust 
roperty as mutawallt and not in his own right. 
The dispute between the two rival trustees inter se 
Wherefore is neither a suit for the removal of any 
mirustee nor for appointing a new trustee, nor for 
meesting any property in a trustee, nor does it fall 
ander any other head from (d) to (g) and will con- 
equently, not fall under head (h) of 3.92. Jamar 

AWwAT Wa TABLIGH ISLAM v, Mopammap SHARIF 

: Lah, 799 
8,92—Trustee of public charitable trust 
dying leaving behind him widow as trustee~Suit 
by next reversioner to office of trusteeship alleging 
mismanagement by widow and for appointment of 

Receiver—S. 92, applies. 

Where a trustee of a public charitable trust dies 
Weaving behind him his widow as trustee and the 
macxt reversioner to the office of trusteeship institutes 

4 Buit against her alleging mismanagement and 
mvaste and prays for appointment ofja Receiver, the 
meuit is note one for protection of his own individual 

or personal right. The plaintiff is not in the posi- 
mion of a co-trustee, because even in respect of the 
Prost properties of the deceased male owner, the 





osition of the presumptive reversioner is merely 
hat of a person with a spes successionis. The 
analogy of the action allowed to a reversioner 
sander Hindu Law to maintain a declaratory suit 
aduring the lifetime of the widow is not a true 
analogy ; because as regards trusteeship, there is 
mao difference between a male-holder of the office and 
=a female-holder of the office. The suit, therefore, 


is governed by s. 92, Civil Procedure Code, and 
must be in conformity with its provisions, 
MUNDARAMMAL V. JAGADAMBAL AMMAL Mad. 35 


————8, 96. Sre Civil Procedure Code, 1908, 
8. 2 (2) Co) 34 
~~ 8. 100. See Civil Procedure Code, 1968, 
0. XXI, rr. 63, 58 138 


—-——-8. 100—Oourt finding on certain evidence 
that service of notice under s.7, Bikar and Orissa 
Public Demands Recovery Act, was valid— Whether 
decision on point of law—Hinding of fact not based 
on evidence— Validity. 

A finding bythe Court upon certain evidence that 
Khe service of notice under s. 7, Bihar and Orissa 
Public Demands Recovery Act, is valid, is a decision 
«n a point of law and not merely a finding of fact, 
A finding of fact not basedon evidence is not a 
valid finding of fact and cannot be supported. Ram- 
AKES WAR SINGH V. Kesuo PRASAD SINGH Pat, 740 


8. 100 — Question whether execution of 
certain document is genuine — Lower Court not 
impressed with presence of thumb-marks of executant 
but relying on other strong evidence and conctuaing 
that execution was genuine—DLecision hela could not 
be interfered with in second appeal. 

It is true that a document 18 said to be executed 
only if it is proved to huve been consciously signed 
orthumb-marked after the alleged executant bad 
become aware of its contents*any that the mere pre- 
ence Of a signature or a thumb-mark on adocu- 
ment may not, in certain cases, in itself amount toa 
roof of its execution, Hut where the Judge has not 
een impressed by the mere presence of the thumb- 
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marks on the documents in question; but there are 
certain other attending circumstances which have 
influenced his mind while formulating his conclusions 
thatthe execution of document is genuine, his deci- 
sioncamnot be interfered with in second appeal. 
Hukas Osann v. RAMJI Das Lah. 555 
8. 100—Second appeal — Erroneous finding 
of fact, if ground for second appeal — Question 
whether statutory presumption is rebutted by reat 
of evidence, if question of fact. h 
There is no jurisdiction to entertain a second 
appeal onthe ground of erroneous findings of fact, 
however gross the error may seem to be. The proper 
legal effect of a proved fact is essentially a question 
of law, but the question whether a, fact has been 
proved when evidence for and against has been pro- 
perly admitted is necessarily a pure question of fact. 
“The question whethera statutory presumption is 
rebutted by the rest of the evidence is a question of 
fact.” Hukam CHAND v. Ramsi Das Lah. 555 
————ss. 100, 21, 20 —Point that lower Appellate 
Court should not have entertained plea of want 
of jurisdiction not raised in lower Appellate 
Court or grounds of second appeal—If can be 
raised in second appeal. AN 
A point that in view of the provisions of s. 21, 
Civil Procedure Code, the lower Appellate Court 
ought not to have entertained the plea of want of 
jurisdiction ond ought not to have reversed the 
decision of the trial Oourt without recording a 
finding that there had been a failure of justice can- 
not be raised in second appeal when it was not 
raised inthe lower Appellate Court and no such 
ground has been taken in the memorandum of 
appeal to High Court. The question whether there 
has been a failure of justice or not is not a pure 
question of law and cannot be decided without 
finding facts, ABDUL Rauman Monamuapd Isa v. 
SALAMAT ULLAH ABDUL ALIM All. 409 
— 8.107. SEB Civil Procedure Code, 1908, 
O. VII, r. 11 (0) 791 
——ss.109, 111, 112. Sez Oudh Courts Act, 
1925, s. 12 (1) 1001 
—s. 115. 
See Civil Procedure Code, 1908, O. XXI, r. 90 
267 FB 


Sze Government of India Act, 1935, s. 203 31 
Sze Land Acquisition Act, 1894, s. 49 (1) Haine 





Sze Workmen's Compensation Act, 1923, s, 20 


S.115—Decision that suit was barred by res 
judicata—Reviaion, if lies. : 

The question whether the decision of the lower. 
Appellate Oourt, that the suit is barred by res 
judicata, is correct cannot be raised in revision. 
Hasan JAN v. QAMAR-UD-DIN Lah. 126 (a) 
8.115—Petition to District Judge as persona 

designata under r. 62 (1), of Burma Municipal 

Rules by unsuccessful candidate in Municipal 

election—Case transferred to Additional District 

Judge, in contravention of r. 62 11) (a)~-High 

Court, if can interfere. 

Whatever the District Judge does within the 
exercise of his powers as a persona designata can-- 
not be questioned, but he must not go beyond the: 
limits of those powers as laid down. : 

There was a pevition to the District Judge filed 
under r. 62 1,, of the Burma Municipal kules by 
the unsuccessful candidate at an election in the 
Municipality and the petition was one made to a' 
persona designata. In contravention of r, 62 (1) (a), 
he transferred the case to the Additional District 
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Judge, who was-not subordinate to him but was co- 
ane with him, for being heard and diepoged 
of: 

_ Held, that, what the Additional District Judge did 
in that behall, if it were a ministerial action, could 
only be regarded as a nullity, The High Court had 
what purported to be anorder,gof a Court subordi- 
nate to the High Court in a case, within the mean- 
ing of s. 115, Civil Procedure Code, thus justifying 
its interference if that Court made an order which 
it had no jurisdiction to make as euch. The absence 
of jurisdiction would bethe want of power to transfer 
the case to the Additional District Judge. Hanis 
BAHIB v. BUDHOO x Rang. 931 

- -$, 115--Question of jurisdiction involved— 

Application is. maintainable. 
| When inanapplication for revision a question of 
jurisdiction is directly involved, the application is 
fit for consideration under s 115, Oivil Procedure 
Ocde. ASALATKHAN Y. SAMSHERKHAN Neg. 958 
§.115—Revision—Error by louer Court in 

drawing certain presumption— Whether ground for 

revision. 

Even where the lower Appellate Court has com- 
mitted an error of law in drawing certain presump- 
tions and in arriving at certain conclusion, it would 
not afford any ground for revision, HUKAM Onanp v, 
Rawsi Das Lah. 555 
$.115—Suit on mortgage executed by father 

-Son subsequently added aa defendant and 
additional issue as to uhether property was self- 
acquired or joint family property, Jramed—Court 
disallouing question put by defence as to nature 
of property and striking out son’s name—Court 
held acted with material irregularity and order 
could be revised. 

In a suit on mortgage executed by a father, 
his son was also made a defendant subsequently, 
After the son was added as a defendant, an 
additional issue was framed as to whether the 
Mortgaged property was the self-acquired property 
of the father or the property of the joint family. 
The trial Court disallowed a question put on 
behalf of the defence regarding whether the pro- 
perty was the self-acquired property of the father 
orthe property of the joint family, and subsequently 
removea.the name of the son from the record on the 
ground of hardship and inconvenience; . 

Held, tbat the curt acted with material irre- 
gularity in disallowing the question and in striking 
out the name ofthe son and, therefore, his order 
was revisable under g.115, Oivil Procedure Code. 
Duraa DUIT Jaa v. ASHARIFILAL MALT: A Pat. 203 
wi—- 8, 115,0 XXI, r. 58—Applrcation under 

0. XXI, r. 5t, dispssed of on finding on question 

of title alone—High Court, if can interjere in 

revision. . 

The High Court can interfere in revision with the 
decision of the Court when the Court while consider- 
ing an applicationander-O.XX]I, r. 58, Civil Procedure 
Code, erters into the question of title instead of 
concentrating its attention on the question of posses- 
sion and disposes of the application with a finding 
merely on the question of title. In such a case, the 
Court acts with material irregularity, The power of 
the High Courtto interfere ig not precluded by the 
fact, hat a remedy by way of a suit is open to the 
applicant under O. KAI, r. 63. Bachu Lat v. Ram 








All. 349 ` 


——— 8.115, O. -XXXIN, r. 1—Court permitting 
party im possesston of ornaments to sue.as pauper 
Whether acts illegally or with material 
qrregularity=- Revision Jrom order, if lies, 
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When a Court permits a party in possession of 
ornaments to sue as a pauper, it cannot be said 
that the Court acted with illegality or material 
irregularity, and in sucha case, the High Court can- 
not interfere with the order in revision. MoHAMMED 
Wast Anmepv BIBI JAMILA KHATOON Pat. 363 
== s. 141. See Civil Procedure Code, 1908, 

O XXXIII, rr. 1,8 308 











8.144, Ser Civil Procedure Code, 1908, 
s. 151 633 
8.149. Sze Civil Procedure Code, 1908, 
O. XLIV, r. 1 ú 374 


———$.151. Sp Civil Procedure Gode, 1908, 
O. KAI, r. 63 326 


s,151—Party considering decree or order 
unjust but neglecting to avail of right of appeal 
or revision— Whether can subsequently invite Court 

to exercise jurisdiction under 3.151. 

Where a party considers a decree or order of the 
Court unjust and has neglected to avail himself of the 
remedy provided by the Oode of Civil Procedure, 
e.g, his right of appeal or of application in revision, 
it isnot open tohim subsequently to invite the Court 
by virtueof its inherent jurisdiction reserved by 
s. 15ltodisturb that decree or order which he has 
failed to challenge in the statutory manner and with- 
in the statutory period. MOHAMMAD TARAR V. INTIZAR 
Fatima All. 960 


$8.151,144—Limitation Act (IX of 1908) 
Sch. I, Art 181—Claim for restitution under 8. 144 
—Recourse te inherent power, when canbe had- 
Scope of s. 144—Suit for specific performance of 
contract of sale dismissed by trial Court with costs 
-Costs recovered by defendant—In appeal suit 
decreed with costs on condition that plaintiff to 
deposit half of sale consideration within certain 
time or suit to stand dismissed — Plaintiff 
depositing such amount— Objection by defendant 
—rial Court upholding objection and holding that 
auit stood dasmissed— Objection dismissed by 
Appellate Court after four years and plaintiff 
held entitled to execute decree—Application by 
plaintiff under s. 144, for refund of costs Te- 
covered by defendant and for compensation for loss 
caused by delay in giving possession due to im- 
proper objections of defendant — Olaim for 
compensation heldnot maintainable by application 
under s. 141—As for refund of coste application 
held was governed by Art. 181, Limitation Act, 
and was within time—Plaintiff held entitled to 
exclude time of four years during which decree 








ceased to egist— Art. 181, Limitation Act, applies 
to proceedings under s. 144. > >. 
The jurisdiction to make restitution 18 inherent 


in every Court and will be exercised where the 
justice of the case demands it, e. g» where an 
application is not strictly within the terms of 8. 144, 
Oivil Procedure Code, but where, the relief claimed 
is not really restitution and can appropriately be 
claimed in a suit, recourse cannot be had to the 
inherent powers of the Oourt under 6, 15l, Oivil 
Procedure Code. ae KEN . R 
The dectrine of restitution contemplates 2 case 
where property has been recovered by the decree- 
holder under lis decree and the decree is sub- 
sequently reversed wholly or paitly in other pro- 
ceedings. In such cases the law raises an obliga-* 
tion on the party who has received tne „beneit of 
the erroneous judgment to make restitution to the 
other party for what he has lost,’ The „usé of, the 
words “damages, compensation and mesne proiita 
in s. 144, Civil Procedure Code, indicates that the 
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equently reversed is wrongful possession and gon 

reversal of the-decree the judgment-debtor 
would be entitled not only to possession of the 
property taken from him but also to mesne profits 
during the period he was kept out of possession. 

An agreement to sell does not create any interest 
in the property, much less a right to obtain a decree 
for possegsion of the property y 

Plaintiff filed a euit in 1927, for specific perform- 
ance of a contract of sale The suit was dismissed 
by the trial Oourt with costs. By executing the 
decree for costs, defendant realized from the plaint- 
iff the amount of costs awarded. The plaintiff filed 
an appeal against” the decree of the trial Court 
and on July 24, 1930, the High Court allowed the 
appeal, set aside the decree of the trial Court and 
passed a decree for specific performance of the 
eontract on condition that plaintiff should deposit 
to the defendants credit half the amount of considera- 
tion of sale-deed before August 25, 1930, and that 
of plaintiff fails to doso, his suit would stand dis- 
missed. On August 22, 19°0, the plaintiff deposite 
ed the amount in the Government treasury and on 
August 23, 1230, applied for the execution of the 
decree. The defendant on October 16, 1930, filed 
objections to the effect that the deoree of the High 
Court had not’ been complied with inasmuch as the 
amount had been disposited in accordance with the 
terms of the decree. Thisobjection found favour with 
the trial Court and on February 14, 1931, he dismissed 
the plaintifis’ application for execution and held 
that his suit stood dismissed as he did not comply 
with the terms of the decree. The plaintiff then 
appealed to the High Court and his appeal was 
allowed on February 6, 1935, with the direction tó 
the*trial Court that the application for execu- 
tion should be proceeded with. On December 
9, 1935, the plaintiff made an application undef 
s. 141, Civil Procedure Code, asking for (1) thé 
refund of costs which had been recovered from him 
by defendant, and (2) for compensation on the ground 
that by reason of the improper objectiontaken by 
the defendant, the completion of the sale in favour 
of the plaintiff was delayed and he was not putin 
possession ofthe property from October 16, 1930, 
until February 6, 1935: 

Held, that the decree for specific performance 
passed by the High Court in favour of the plaintiff 
only entitled him to execution of the sale-deed in 
his favour ;‘it did, not award possession of the 
property. Section 144, Civil Procedure Code, had 
therefore, no application to the case. The loss 
which the plaintiff suffered by reason of the exe- 
cution of the sale-deed having been delayed owing 
to objections by the defendant could not be said 
to have been “ properly cousequential” on the 
reversal of the decree; it was remote and indirect 
loss which was entirely outside the scope of s. 144, 
The claim for compensation was not, theref.re, maine 
tainable. 

Held, further that as to the refund of costs recover- 
ed by the defendant, the application was not time- 
barred, An application for restitution under s. 141, 
was governed by Art 181, Limitation Act. By reason 
of the decision of the executing Court on February 14, 
1931, the decree under which the plaintiff became 
entitled to execution and to réstitution ceased to 
exist and until that decision was set aside by the 
High Court on Februarye6, 1935, there was no 

. decree which could be execufed or in respect of 
which restitution could be sought by the plaintiff. 
The right of the pleintiff to execute his decree 
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| obtained under an erroneous decree sub- 
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and to seek restitution in respect of it was, 
therefore, suspended from February 14, 1931, to 


February 6, 1935, and consequently the application 
for restitution made on December 9, 1935, was in 
time. 

-Proceedings under s. 144, Oivil Procedure 
Oode, fre not proceedings in execution of a decreas 
and are, therefore, governed by Art. 181, Limitation 
Act, BADRUDDIN Kuan v. Magyar Kuan All 633 


———-0. 1, r. 3--S#@rety—Liability of principal 
and co-surety -— Surety paying in excess of his 
share —Suit against co-surety and principal debtor 
under O. I, r. 3, if maintainable — Security 
conveyed to plaintiff —Surety by mortgagee 
remaining unrealized—Liability of co-surety, if 
affected.” 

Wheré a surety under a deed of mortgage has paid 
in excess of his share, he can bring a suit for the 
amount paid against the principal debtor and the 
co-surety under O. I, r. 3, Civil Procedura Oode. 
All that the co surety ie entitled to claim is that he 
shall share proportionately in the proceeds of the 
Security when it is realized. He is notin a posi- 
tion to insist that his liability is to be postponed 
until the security is realized and its extent ascer- 
tgined on the ground that the property which 
has been conveyed to the plaintiff surety by 
the mortgagee on his paying the mortgage 
amount, under the mortgage-deed is  unrealiz- 
éd KAMAL Cu, HUNDER y, SUSHILABALA DASSEE 

Cal. 572 

-O.1,r. 8. Sez Burmese Buddhist Law 210 

O. |, r. 10— Transposition of parties —Power 
of Iligh Court to permit transposition in second 
appeal—Power is discretionary and depends on 
circumstances of each case—Purpose of transposition 
stated. 

A Court, including a High Court in second appeal, 
has power at any stage under O. I, r. 10, Civil 
Procedure Code, to permit a transposition of parties 
from the category of defendants to that of plaintiffs 
and from the category of respondents to that of 
appellants. The power is discretionary and its use 
will, of course, depend upon the circumstance of the 
particular case. The purpose of it, like that of 
the provision in O VE r. 17, for amendment of 
pleadings, is to enable the Oourt to be in a position 
to determine the real questions in controversy be- 
tween the parties and to avoid allowing a mere 
technical objection successfully to defeat a just 
claim. ; 

[In the circumstances of this case the High Court 
allowed to transpose the defendant second party 
from the category of respondents to that of appel- 
lants, and also from the category of defendants to 
that of co plaintiffs] RADJABALLABa PRASAD NARAIN 
BINGH v. RAGUNATH Lan Pat. 833 


~- -~-—0. ll, r. 2, O. XXXIV, r. 2 (1)—Plaintizf 
mortgagee though entitled to sue both for possession 
and mesne profits, suing only for mesne profits— 
Whether can subsequently sue for possession— 
Plaintiff's right to sue for possebsion when barred, 
he is not entitled to sue for mesne profits also, 
When 8 plaintiff who is entitled to sue both for 
mesne profits and mortgagee possession sues only 
for mesne profits and does not sue for possession, 
he cannot subsequently sue for possession by 
reason of O, 11, r. 2, Civil Procedure Cede. And 
when tbe plaintiffs right to sue for mortgagee 
possession has become barred, itis obvious ihat He 
becomes disentitled to sue for mesne profits -also, 
4 mortgage by way: of conditional balé was made 
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by deféndants in favour of the plaintiff in 1997, for 
& period of five years. The mortgagees were, howe 


ever, not put in possession of the property mortgag- | 


ed. In 1933, the mortgagees brought a suit on foot 
of this document alleging that the transaction was 
one of an absolute sale with a condition *of re- 
purchase and that they were really the owners of 
the property entered in the document. They 
therefore claimed proprietagy possession of the 
property in that suit and also asked for mesne 
profits from 1930 to 1933. In the alternative, they 
prayed that if the document was considered by 
the Court to be a mortgage by way of conditional 
sale, they should be given a decree for foreclosure 
together with mesne profits and damages. The 
mortgagees did not, however, ask for a decree for 
possession as mortgagees. The trial Court held that 
the transaction was one of mortgage by conditional 
sale and accordingly he passed a decree for fore- 
closure. He also decreed mesne profits, The mort- 
gagors paid the principal amount due under the 
Mortgage and after the period allowed for further 
payment expired the mortgagee applied for a final 
decree for foreclosure in lieu of the balance due. 
One of the mortgagees subsequently brought a suit 
claiming mesne profits for the subsequent period e 
` Held, that the claim in this later suit for mesne 
profits was barred under O. IT, r.?. TAYYAR Hasan 
v, BAGHIR Hasan All. 356 
O. llr. 6. Sze Companies Act, 1913, s. 235 
254 
—Q. lil, r. 4— Pleader can delegate functions 
of ministerial nature—Plaint or memorandum of 
appeal drawn up and signed by authorized Pleader 

— Another Pleader to whom the power was 

delegated, presenting it—Presentation, if proper. 

Per Division Bench.—To act for a client in 
Court ‘is to take on his behalf in the Court, or in 
the offices of the Qourt, the necessary steps 
that must be taken in the course of the litigation in 
an that his case may be properly laid before the 

ourt. 

Thereis nothing in O. III, r. 4, Civil Procedure 
Code, which prohibits a Pleader from delegating some 
of hisfunctions, and the Oode plainly contemplates 
that certain functions of a ministerial nature may be 
` delegated. Aministerial act, in relation to this 
matter, is an act which does not require the personal 
skill or attention of the Pleader and which can be 
done without consideration of facts or circumstances, 
Tosuch acts, the maxim qui facit per alium facit 
per se must be held toapply, and the presentation of 
the plaint or appeal must be taken to be that of the 
signatory thereto, although the actual handing 
over may be performed by a servant or agent, 
When a plaint or memorandum of appeal has 
been drawn up and signed by a Pleader duly 
authorized under O. III, r. 4, there is nothing 
contrary to the provisions, or the intention, or 
the spirit of that Rule in the mechanical act of 
handing over the papers to the Court, or the officer 
appointed, being performed bya clerk or another 
Pleader, to whom the duty of performing that act has 
been delegated by theduly authorized Pleader, 

Per Sharpe, J—Where one of the Advocates im- 
properly presente a memorandum of appeal, for an- 
other Advocate and the Court accepts it and admits 

the appeal, he can, at a later stage, hold that there was 

no proper appeal and can dismiss it, when hig atten- 
tion is drawn tothe true legal: position, for he was 
originally acting ex parte and accepted the dccument 
and admitted the appeal, SAWARMAL y, KUNJILAL 
bs NOPE an SN" - Rang. 565 
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O. V, ¥.17—Process-server being told tha 
defendant had gone%ut and was expected toretur» 
in the eventng—No step to find defendant taken. 
—Copy of summons affixed to door of defendant’ 
house—Summons, if properly served. 

Where in a cass no step was taken by the pro- 
cess-server to find the defendant at all, and he pro- 
ceeded to affix a copy of the summons to the door 
of the defendant's house merely upon being told that 
the defendant had gone outto the city on some 
business and was expected to return in the evening, 
it cannot be reasonably said jin these cir- 
camstances, that the serving officer had used all 
due and reasonable diligence to tind the defendant 
before affixing a copy of the summons to the door of 
the defendant's house. The summons cannot, there- 
fore, be said to have been duly served as required 
by O. V, 7.17, Civil Procedure Code. Sania RAM v. 
Jona Sagat A ‘ All 514 
—O VI, r. 17—Court must allow amendment 








allowable by law. Sge Pleadings 519 
. Vil, r. 11. See Court Fees Act, 1870, 
8 7 (iv) (e) 271 FB 





O. Vil, r 11 (©, 8. 107—Memorandum of 
appeal insufficiently stamped—Court should giv 
time to make good deficiency—Court summarily 
rejecting appeal as insufficiently stamped—Order 
cannot be supported. 

Where a memorandum of appeal is insufficiently 
stamped, the Court shouldeall upon the appellant 
to make good the deficiency within a stated time, 
under O VII, r.11, cl. (c) of the Code of Civil Pro- 
cedure which under s. 107 of the Code is applicable 
to appeals. Where the Court summarily rejects the 
memorandum as being insufficiently stamped without 
giving opportunity to the appellant either to explain 
orto make good the deficient court-fee, the order 
cannot be supported. Rama@atr SINGH v. Spitas 
SINGH : Pat 791 
——— O, IX, r. 13—Ex parte decree—Surety for 

judgment-debtor binding himself to pay up debt at 

once in case petition to set aside ex parte decree 
fails—Granting of time by Court to judgment- 
debtor, if affects surety's liability—S. 135, Contract 

Act (IX of 1872), if applies, 

Where surety's obligation under his bond is not 
merely to produce the debtor and to pay up if the 
debtor failed to do so, but the surety binds him- 
self to pay the debt at onca, if the petition to set 
aside the ex parte decree should be unsuccessful, 
the mere granting by the Court of time to the 
judgment-debtor does not affect the surety's liabili- 
ty. There is no question in such a case of the 
surety being damnified by reason of a contract be- 
tween the creditor and the principal debtor and 
s. 135, Contract Act, does not apply. KARIPARAMBIL 
Yusur Morpu v SAMBANTHRI HAJI ABDUL Kaper 





Bane . Mad. 60 
-O. IX, r. 18, Proviso, Sge Civil Procedure 
Code, 1:03, O. XXXI, r. 1 911 





O. XVI, r.17—Witness personally directed by 
Court to reappear on certain date—Order-sheet 
not showing that witness was ordered to re-appear 
—Witness, employee of District Board not attending 
on suci? date being away on Boards work—No 
evidence to show that witness understood that he 
was directed to re-appear—Whether can be held 
liable under O. XVI, P. 17, read with other rules. | 
A witness who was an employee of a District 

Board was summoned to appear onthe 15th of cer- 

tain month appeared in the Sourf but was not exa- 


` mined on that day and it was alleged that the Court 
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had directed him personally to appear agajn on 
the 17th, The witness fa®ed to appear on that 
date end the Court passed an order fining him under 
Oivil Procedure- Code, O XVI, r 17, read with other 
Tules. The order-sheet did not show that the wit- 
ness was ordered to re-appear on the 17th. There 
was in evidence a note from the Chairman of . the 
District Board that in the absence of any further 
directions from the Court after the 1th, the witness 
had been deputed on District Board work to some 
other place and that he was away on the 17th: 
Held, that under the circumstances, it could not 
be said that the witness failed to re-attend as re- 
quired by the Court as there was nothing on record 
to show that the witness had understood that he was 
so required by the Court and the order fining him 
must be set aside, AvApH BIHARI SARAN v. S. K. P. 
SIN `A Pat. 102 


O. XVIII, r. 18—Ltêcal inspection—How to 
be conducted. 

When the Judge welcomes the presence of crowds 
of anonymous villagers and indulges in informal 
enquiries amongst the people in those crowds for 
the purpose of obtaining guidance in deciding the 





rights of the parties and treats the result of those | 


enquiries as evidence in the case, there is an end of 
all judicial procedure. A judgment must be based 
on evidence which is admissible inlaw. There is 
no objection to a Judge viewing the place in dis- 
pute in order to enable him to visualize the locality 
and to appreciate the evidence before him But, 
there is absolutely no warrant for the proc:dure 
whereby the Judge converts himself into an un- 
official investigator anl enquires of all and sundry 
regarding their views ofthe rights of the parties 
with the object offounding ajudgment on what 
he has heard, TALLAPRAYADA ©. AYYAGARE 
Mad. 543 
O. XX, r. 10. Sex Civil Procedure Code, 
1908, ge. 47, 48 - 378 
— O. XX, r. 15. Sse Partnership Act, ey 
6 


s. 46 
~O. XXI, r, 2. Ser Civil Procedure Code, 
1908, ss. 47, 48 378 


-O. XXI, r. 2—Limitation—Decree-holder 
applying to record satisfaction, of decree—Objection 
by third person who had attached decree before 
payment — Decree-holder denying payment and 
remaining absent— Applica ion dismissed with 
reservation to judgment-debdtor to claim satisfaction 
—Subsequent application by judgment-debtor for 
recording satisfaction, beyond time—Application 
held one in continuation of former proceeding and 
not barred, 

A decree-holder received the decree amount, but 
it turned out that even before the date of his 
payment a third party had obtained an order 
for attachment ofthat decree. The payment was, 
however, made before the original judgment- 
debtor was served with a prohibitory order. With- 
in 30 days of ‘the alleged payment, the decree- 
holder himself applied to record satisfaction. But, 
as the decree had been attached by a third party, 
notice of the application was given to the attaching 
decree-holder. When the attaching °decree-holder 
_ raised objection and an enquiry was held in that 

connection, the decree-holder denied the payment 
and absented himself*as a result of which the 
application of the decree-holder to enter satisfaction 
was dismissed. The order of the Gourt, however, 
reserved ‘a right fo the judgment-debtor to claim 
satisfaction of the decree in -proper proceedings, 
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The judgment-debtor subsequently applied for the 
satisfaction of the decree being recorded on the 
strength of the reservation but the application was 
beyond time: 

Held, that the mere fact that the decree-holder 
wht had filed the application absented himself wag 
no justification for striking off the application, 
The proper thing, therefore, for the Court to have 
done was to have, proceeded with the original ap- 
plication itself, treating the later application of 
the judgment-debtor only asan application to con- 
tinue the former proceeding: 

_ Held, further that although the application of the 
judgment-debtor was barred by limitation, it could 
not be treated as an independent application but 
one in continuation-of the former one made by the 
decree-holder and thus it was not time-barred, 
Katnasa Papayac..y y. DURATAFPA KAOHIRAYAR 

. Mad, 437 
O. XXI, r. 2 (3). Sze Execution 319 
———— O. XXI, rr. 11, 30. Sze Civil Procedure 

Code, 1908, s. 51 29 
—— O. XXI, r. 16—Requirement of transfer in 

writingis one of procedure and nota substantive 

rimon j 

is plain, on the construction of the terms of 
O. XXI, r. 16, Civil Procedure Code, that the require- 
ment of a transfer in writing is a mere requirement 
of procedure. Itie not a substantive enactment 
which says that unless there ig an assignmentin 
writing of a decree, a transfer, thongh made orally, 
shall be inoperative or void VITJALDAS VISHRAM V, 
JAGJIVAN GORDHANDAS ` Bom. 858 ib) 
— O. XXI, r. 16, Proviso 2—Money decree 
against twoor more judgment-debtors—One of them 
dying — His legal representative, whether judgment- 
debtor—Such person transferee of decree—If can 
execute it against remaining judgment-debtor, 

Where a money decreehae ‘been passed against 
two or more judgment-debtors and one of them 
dies, his legal representative does not become a 
judgment-debtor, and certainly not a judgment. 
debtor against whom a decree for the payment of 
money has been passed, within the meaning of 
O. XXI, r. 16, Proviso 2, Civil Procedure Code, and 
consequently if the legal representative is interested 
in the decree as a transferee, he is entitled to execute 
the decree against the rest of the judgment-debtors, 
Ma Hra Yon v. Mauna Ton Yin Rang. 712 
O. XXI, r. 18—Q dying leaving two widows S 

and U and two children by each of them—Suit by S 

and her children against U and her children for 

declaration that U was legally wedded wi,e of Q — 

Suit dismissed with decree for costs in favour of U 

and herchildren—Suit by S again:t all heirs of Q 

including U and her children for dower debt—Suit 

decreed against assets of Q in hands of defendants 

—Children of U, held did not fill same character 

in both suits and decrees could not be set off against 

each other, 

One Q hed two wives, Sand U. By the former he 
had ason and a daughter, By*%he latter also he had 
ason and a daughter. Upon the death of Q some 
disputes arose between his heirs aud Sand her son 
instituted a suit against U and her two children fora 
declaration that she was not a legally wedded wife of 
Q and her children were consequently not legitimate 
children of Q. This suit was dismissed. The result 
was that a decree for costs was passed in favour of U 
and her two children. in the meantime, a suit had 
been instituted by S against all the heirs of Q includ- 
ing Uand her two children to recover her dower 
debt. ‘Thissuit reagulted in 9 decree in her favour, 
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but it was passed against the assets of Q in the hands 
of the defendants : : 

Held, that thedecree passed io favour of S was 
not a personal decree against U and her children. 
The decree for costs passed in favour of U and her 
children was onthe other hand a personal decree 
against S and her children and the children df U 
did not therefore fill the same character in both the 
guits ag required under O. XXI,r 18, andthe two 
decrees could not be legally set, off against each 
other, MoHAMMAD Tanar v. TNTIZAR FATIMA 

All. 960 
——- O. XXI, rr. 21, 30. Sze Civil Procedure 
Oode, 1908, s. 51 767 


0. XXI, r. 46 (c) (al—Movable -property — 
Deposit made by member of Association being subject 
to forfeiture and liens and within absolute control 
of Association Whether liable to attachment under 
0. XXI, r. 46. i 
Sub-rule (e) of r. 46 of O. XXI, Civil Procedure 

Oode, predicates that the movable property referred 

to must be capable of being in the possession of the 

judgment- debtor, and must, therefore, be property of a 

tangible character. 

Under the Articles of Association of a certain 





Association, every member had to make a deposit, A 


which was liable to forfeiture in certain events, and 
was also subject to certain liens. Subject to the 
liability to forfeiture and to the satisfaction of the 
liens, the deposit with interest was repayable to the 
member on his ceasing from any cause to be a 
member. One of the clauses of the articles provided 
that all moneys received by the Association as deposit 
should be deemed to be under the abs lute control 
of the Association. Tho Association could use the 
moneys for any of the objects of the Association in 
the same manner as if the moneys belonged to tne 
Association absolutely. A creditor of a member of 
the Association sought to attach his deposit under 
o XXI, r. 46, in execution of a decree agairst 
im: | 
” Held, that the deposit did not constitute a debt 
under O. XXI, r. 46 (a) but was only money payable 
upon certain contingencies and until the judyment- 
debtor ceased to be a member of the Associaticn, 
his rights in the deposit could not be ascertained nor 
could it be sajd that the interest which the judgment- 
debtor had in the sum deposited was “movable pro- 
perty not in the possession of the judgment- debtor” 
within the meaning of r. 48 (cà. The deposit was not, 
therefore, liable to attachment. GAJRAJ Š EOKARANDAS 
ý. HUKAMOHAND SAnUPCHAND Bom. 3€0 
O XXI, r. 53 — Attachment of decree— 
Notices to decree-holder and judgment-debtor of 
that decree, if necessary, 
- Where a decree holder wants to execute his decree 
by attachment of another decree, notices to the 
decree-holder and the judgment-debtor of the decree 
sought to be attached, are imperative, in order that 
the attachment may be effective. Mere order com- 
municating the fact of attachment to the Uourt 
passing the decree ig not sufficient. GowaRpHaN 
SHEWARAM v, HARGOVIND SITARAM Nag. 305 


O. XXI, r. 54 (3)—Word ‘date’, meaning of 
—Pereon taking transfer long before proclamation 
of order of aitachment, whether bound by order of 
attachment, tf passed on same date—Transferee, if 
entitled to priority. 

The word ‘date’ in sub-r. (3) of O. XXI, r. 54, 
Civil Procedure Code, must be interpreted to mean 
‘time’. A person who has taken a transfer long, 
before gn order of attachment hag been proclaimed 
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under O. XXI, r. 54 (2), and, therefore, long before 
he hag come to have any knowledge of such an 
order Would not be bound by the prohibition con- 
tained in the order although the order may have 
been passed on the same date. Sub-r. (3) of 
O. XXI, r. 51, moreover, speaks of the ‘date’ but 
makes no provision as to the ‘time’ from which the 
order shall take effect as against the persons men- 
tioned therein. Therefore, in acase in which the 
execution of the sale-deed as well as the attach- 
ment have taken place on the same date there is 
no stalutory provision for priority between the 
two. That being so, rules of justice, equity and 
gocd conscience must be followed. 

A transferee, therefore, taking the sale-deed for 
valid consideration and incomplete ignorance of 
the’execution application and the order of attach- 
ment is entitled to priority. RAMES war Prasad v. 





Gaya Prasap AN. 83 
--O, XXI, r. 58. 

Sex Bengal Wakf Act, 1934, s. 71 782 

Sze Civil Procedure Code, 1908, s. 115 349 

O. XXI, rr. 58,°6O—Application under 





0. XXI, r. 58—Duty of Court—Court while’ con: 
sidering application under r. 58,0. XXI, entering 
into question of tit'e instead of question of posses- 


8207, 
Rules 58 and 60 of O. XXI, Civil Procedure Code, 
make it perfectly clear that the Court's duty in dealing 
with au objection under O. XXT, r. 5%, is to co1cen- 
trate on the question of possession and to decide 
whether the judgment-debtor is in possession of the 
property on his own behalf oron account of or in 
trust for some other person. If the Court finds that 
the property isinthe actusi possession of some 
person other than the judgment-debtor, then it his to 
decide whether that possession isin trust for or on 
behalf of the judgment-debtor. The Court is not 
concerned with the question of title tothe property 
and is in fact ine»mpetent to consider and dacide 
that question. The order of release or otherwise 
tiiust be based entirely upon the finding on the ques- 
tion of possession. The provisions of r. 60 are 
élearly mandatory and any breach of those provisions 
is at the very least a material irregularity. Baosu 
Lat v. RAM DIN All. 349 
——— 0. XXI, rr. 58, 63—Creditor whose attach- 
ment is raised on claim under O. XXI, r. 58 and who 
avails himself of right under r, 63,if can sue on 
his own behalf alone for getting alienation declared 
void. 

A: creditor whose attachment has’ been raivzed at 
the instance of a claimant under O. XXI, r. £8, Civil 
Procedure Code and who avails himself of the right 
given by O XXI, r. 63 can sue on his own behalf alone 
for having the alienation in favour of the claimant 
declared void without mentioning any other creditors 
ortheir debts, Thenecessity for the plaintiff to 
bring a suit under O. XXI, r. 63, arises by reason of ġ 
summary decision under O. XXI, r. 58, passed in 
execution of his own decree and there is no reason 
why he should be compelled to sue on behalf of other 
creditora also. Bas Kuar v. GAYA MUNIOIPALITY ` 





Pat. 983 
O. XXI, r. 63. See Civil Procedure Code, 
1908, s. 47 (2) 903 





- O, XXI, r. 63—Suit under r. 63, whether! 
continuation of claim proceeding under r, 58 
Purchaser of property from claimant after passing 
of order in his favour before instituting suit under 
r. 63, whether necessarg party to suit—Necessary 
parties brought on record within one yedr— 
Purchaser, if can advance pleo of limitation, 
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A suit brought under O, xkr , r. 63, Civil Procedure 
Code, isa mere continuation of the proceedings in a 
claim petition A purchaser of property from a 
Claimant after an order has been passed in his 
(claimant's) favour but before a suit under O. XXI, 
r. 63 was instituted, isan alienes pendente lite and is 
therefore not a necessary party to the suit; and if 
the necessary parties have been brought on the 
record within one year, the alienee cannot advance 
the plea of limitation ag s. %2 (2), Limitation Act, 
expressly excludes the operation of cl. (1)in such 
cases, Bas Kuss v. GAYA MUNICIPALITY Pat. 983 
O. XXI, r. 63, 8. 151— Attachment of 

property in execution—Claim under O. XXI, r. 58, 
allowed-- Suit by decree-holder under O. XXI, r 63, 
decreed on compromise declaring property as 
judgment-debtor's and allowing him time for pay- 
ment—Property sold one failure and sale con- 
firmed—Title suit by claimant to set aside com- 
promise decree, decreed and title suit of devree- 
holder restored and dismissed—Sale, if subsists 
against claimant — Court, whether can grant 
restitution to claimant under inherent power. 

Suit under O, KAT, r. 63, Civil Procedue Code, 
is a continuation of a claim preferred under 
O. XXI, r. 58. Jf the claim is disallowed andthe 
property is sold, it must be held that it was sold 
subject tothe resultofthe decision in the suit which 
may be instituted under O. XXI, r. 63, which in 
essence is an appeal against the summary decision 
of the executing Court For instance, if a claim is 
disallowed and the property is sold and afte: wards 
the claimant successfully obtains a 1eversalof the 
summary order and gets a declaration in his 
favour that the property which was attached and 
afterwards sold belonged to him, it will be travesty 
of justice to hold that the sale which was held 
subject to the result of the suit, subsists after the 
decree in the suit in which the claim of the third 
party is established. The same thing holds good 
in the converse case. Suppose the claim is allowed 
and deoree-holder brings a suit and the suit 
is. decreed by the trial Court and during 
the pendency of the appeal by the claimant the 
property is sold, it cannot. be said that the sale 
subsists after the claim of the third party is upheld 
by. the Court of Appeal, . b 

The Courts must use their inherent powers to 
Testitute to innocent persuns their properties of 
which they have been deprived by erroneous orders 
of the Ccurts, 

Certain property was attached by decree-holders 
ag. belonging to their judgment-debtors, A person 
preferred a claim under O. KAI, r. 58, Vivil Proce- 
dure Code, which was alluwed and thereupon the 
decree-holders instituted a title suit under O. XX1, 
r. 63, Civil Procedure Code. The suit was decreed 
on compromise by which the property was declared 
to be the property of the judgment-debtors who was 
given time to pay up the decretal amount, On 
their failure to doso, the decree-holders executed 
the decree and the property was sold, The sale 
was confirmed and the decree-holders withdrew the 
decretal amount from the Court. In the meantime 
the claimant whose claim to the property under 
O. XXI, r. 58, was cuccessful, instituted a title 
euit, to set aside the compromise decree as fraudul- 
ent. The cuit was decreed inthe presence of the 
aucticn-purchaser. The first title suit brought by the 
decree-holders was restored and was ultimately dis- 
missed. The claimant then applied for the restitution 
of the property which was granted by the Uourt. 

‘Fhe auction-puschaser applied in revision; 
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Held, thatthe Court could, under powers under 
s. 151, Civil Procedure Code, restitute the property 
and the fact that the claimant could have instituted 
a regular suit for possession of the property was 
no ground for the Court to refuse restitution of the 
property which was taken away from the innocent 
person under its orders. RAMESsHWAR Lat 
JHUNJBUNWALA V, SYBDI Pat. 326 


— O, XXI, rr. 63, 58, s.100— Attachment in 
execution of decree of property subject to mortgage 
—Mortgagee's objection under r. 58 dismissed — His 
suit having merely right to sue for possession on 
footing of alleged mortgage whether falis under 
r. 63—Principle thatin suit under r. 63 onus of 
establishing consideration is on plaintiff who had 
raised unsuccessful objection, whether applies to 
plaintiff who claims under mortgage and who has 
adopted wrong method of establishing his right by 
suit under 7.63—In such suit, Court casting burden 
on plaintiff—Judgment held vitiated on point of 
law, 

The provision of r 63, O. XXI, Civil Procedure 
Code, is clearly intended to apply only to claims and 
objections which can properly be preferred under the 
provisions of O. XXI. A mortgagee cannot come to 
Court under r.5s and argue that the mortgaged pro- 
perty is not liable to attachment, The same princi- 
ple applies with even greater forca to the mortgagee 
who is not in possession of the property but merely 
has a right to sue f-r possession, A suit on the fout- 
ing of the alleged mortgage, by such a mortgagee 
after an unsuccessful objection under r 48, implead~- 
ing the deciee-holder as defendant along with the 
mortgagor cannot be said to be one uaderO XXI, 
r. 63. K 

But there is nothing in this principle which would 
apply to the case of a plaintif who claims certain 
rights under a mortgage and has adopted a mistaken 
and infructuous method of establishing those rights 
by an objection under r. 58, O. XXI, Uivil Procedure 
OUcde, and subsequent suit under r. 63. Where in 
such a suit the evidence has been viewed in the 
lower Appellate Court as if the plaintif lay under 
the necessity of dispelling a suspicion of fraud 
which arose out of the dismissul of the infructuous 
application in the execution proceedings, this is 
sufficient to vitiate the judgment on point of law, 
Har OHAND v, Hira LAL Lah 138 
—O. XXI, rr. 89, 9O—Court is bound to confirm 

sale after 30 days from date of sale, in absence of 

application under O. XX1, r. 84 or r. 90. 

A Court is bound under the statute to confirma 
sale held in execution ofa decree, as soon as 30 days 
from the sale have elapsed, if there is no application 
pending before it either under r. 89 or r. 90, of 
O. XX3, Civil Procedure Code, the more so when the 
facts directing the Court not to confirm the sale are 
not brought to its notice. RAMKIsHUN LAL v, 
Mugammap MANZURUL HAQUE Pat. 304 
———0.XXi,r.90. Sze Civil Procedure Oode, 

1908, 8.47 553 


— O. XXI, r. 90, $. 115—Person obtaining 
attachment before gudgment—Whether can apply 
under r. W— His obtaining decree before applica~ 
tion, whether makes any difference — Applicant, 
whether has locus standi, ts question of jurisdiction. 
Per Full Bench.—The words “ whose interests are 

affected by the sale” in r. 90, O XXL, Vivil Proce- 

dure Code, are not limited ty refer to a person 
having a proprietary or pussessory title in the 
property, but the words are intended to apply also 
to a person whose pecuniary interests are affected 
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by the sale, The Legislature intended to confer the 
right to apply on anyone who is directly and im- 
mediately affected by the sale. The right of a 
plaintiff who attaches before judgment is not ons of 
8 8Cyred creditor in the ordinary sense, bntit is 
clear that he has some interest in the property. 
A Person who has obtained an attachment before 
judgment is directly and immediately affected in 
such circumstances, and therefore is within the 
rule and apply under it. The fa¥t that he has not 
obtained a decree at the time he filed his applica- 
tion does not make any difference. If he obtains a 
decree before making the application, his position 
is, of course, strengthened, but the attachment 
before judgment is sufficient in itself to bring him 
within the category of persons whoge interests are 
affected by the sale. 

Per Varadachariar, J. (In order of reference).— 
Whether the petitioner has & locus standi to apply 
under O. XXI, r. 90, Civil Procedure Oode, to set 
aside the sale complained against is a question of 
jurisdiction within the meaning of s. 115, Civil 
Procedure Code, Ayyappa Natoxer v, KAsIPERUMAL 
NAYAKAR Mad, 267 F B 


—_——-O. XXI, rr. 90, 92— Order under r. 92 
setting aside sale — Auction-purchaser, if can 
appeai—Second appeal, tf maintainable, 

While the auction-purchaser is not a person affect- 
ed within the meaning of r. 90, O. XXI, Civil Pro- 


cedure Code, and cannot therefore, move the Oourt , 


under r. 90, when it comes to a qu2stion of setting 
aside the sale, the auction-purchaser is a person 
affezted within the meaning of the Proviso to 
sub-ry,2of r. 92. Under the Proviso to sub-r. (2) of 
r. 92 he is entitled to notice, and if he is entitled to 
notice, then he is a party tothe proceedings and can 
as such appeal from an order passed in such proceed- 
ings against him. 

Where an order passed under O XXI,r 92, Civil 
Procedure Code, setting aside sale is set aside in 
appeal, no second appeal lies against theorder in 
appealmade bythe Judge under O. XLII, r, 1 (3). 
UTTAMOHAND Hassazam v. DEVDITTABAM BHAWANIDAS 


Sind 669 

~-—-——O,. XXI, r.103. Sse Civil Procedure Oode, 
1908, O. XXXIV, r. 1 974 
-——— 0. XXII, r. 2, See Civil Procedure Code, 


1908, O. XXIII, rr. 1, 3 244 


———— 0O. XXII, r. 3—Scope—Person having interest 
in continuance of- suit and claiming to be legal 
representative -of deceased plaintiff, although 
discovered not to be so, making application bona 
fide for being made. plaintiff --Application comes 
under O. XXII, r. 3, and saves suit from abating. 
There is nothing in the words of r. 3, O. XXII, 

to suggest that an application under this rule can 

be made only by one who is a legal representative 

‘of the deceased plaintiff. It is sufficient if the 

application in fact purports to bring on record 
persons though wrong . persons, as plaintiffs. 

` Where an applicatian is made bona fide by a 

person who is interested in the continuance of 

the suit and who prays to be made a second plaint- 
iff claiming himself to be the legal representative 
of the deceased plaintiff, such an application will 
fall under O. XXII, r. 3, and will preventthe suit 
from abating, although afier full enquiry such an 
applicant does not turn out to bethe legal repre- 
sentative. SUBBANAGALU NAIDU v. .BALANAGAMAYA 

UKETTIAR Mad. 340 

- O. XXIII, r. 1, 3,0. XXII, r. 2— Mortgage 

suit— Adjustment arrived at between parties after 
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passing of preliminary decree—Applications to 
Cout before passing ofefinal decree to certify such 
‘adjustment — Applications held fell .under 
0. XXI1I,r. lor r. 3— Adjustment held could 
not be recorded under O. XXII, r. 2. R 
: A suit for sale terminates either on the passing 
of a final decree for sale or ona compromise being 
made by the parties which has the effect of putting 
an end to the suit. 


In a mortgage suita pro forma defendant in 


whose favour a preliminary .decree was passed 
jointly withthe plaintif arrived at an agreement 
with the defendant by whichhe agreed either to 


abandon a part of hisclaim or had eatered into a 
compromise, the effect of which was to -extinguish 
the rights that had accrued to the pro forma de- 
fendant by virtue of the preliminary decree for 
sale and both the defendant and the pro forma 
defendant applied to the Oourt for such adjustment 
being certified under O. XXII, r. 2, Ci¥il Procedure 
Code, before the passing ofthe final decree : 

Held, that as the preliminary decree was not a 
decree capable of execution, the adjustment could not 
be recorded by the Court in accordance with the 
provisions of O. XXI, r. 2, Oivil Procedure Code. 
she applications, however, fell under O XXIII, 


T. i orr. 3, as they were made in the pendency 
of the suit Kam Niwaz v. Ram DAYAL All. 244 
O. XXH, r. 3, See Execution 113 





O. XXIII, r. 3—Party agreeing to appoint- 
ment of referee and case being decided on statement 
made by such-refjeree~Party, if can resile from 
agreement and insist on case being decided by Court. 
Where a patty agrees to the appointment of a 

referee and consents to the case being decided ona 

statement made by such referee, the party is not’ 
barred by law frum resiling frcm the agreement 
before a statement is made by the referee, and from 
insisting onthe case being decided by the Vourt 
instead of it being decided by the statement of Lhe 
referee, RAMESiWAR NATH V, GoULAM RASOOL Kuan 

: All. 316 

——-O. XXII, r. 5, 8. 2 (11)—Person inter- 
meddling with estate of deceased, whether can be 
brought on record even when another person is 


found to be legal representative of deceased's 
property —‘Legal representative’ -in 9.” 2 (11), 
meaning of. . 


Under r. 5, O. XXIII, Civil Procedure Code, 
when more than one‘person claim to be the legal 
representative oja deceased’s property, the Oourt 
is required to decide which of the rival claimants 
is ia fact the legal representative. The definition 
of “legal representative” in s. 2, merely means that a 


person who iotermeddles with the estate may be 
treated ag tle legal representative. dt dues not 
mean that a person intermeddiing with the estute 


of the deceased isto be preferredto a person who is ` 
found to be the tiue legul representative of the 
deceased's property. Suras PRASAD y. LUKHER KURR 
Pat, 812: 

————-O. XXXI, r. 1, O. IX, r. 13, Proviso—öuit 
by or against firm properly represented— Addition 
of names of partners ts not obligatory—Surt against 
firm through G—Q alsa made defendant- Surt 
decreed ex parte against firm and G—Application 
by G to set aside aecree—Decree held ought to be 
set aside not only against firm but also against Q. 
The addition of the nameg of the individual 
partners is not obligatory dm a case of suits by or 
against a firm properly represented and the suit can 
proceed even intne apseuce of the partners’ names, 
A suit was instituted against a firm‘through one. 


Vol. 1807 
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G and G was also made defendant. On the dete of 
the hearing, no one appeared on behalf of the de- 
fendants and an ex parte decree was made against 
the firm and G. G then made an application for 
setting aside the ea parte decree on the ground 
that he had not been properly served. The Appel- 
late Court allowed the application, set aside the 
decree but added that the decree had been set aside 
only against the firm : 

Held, that the order of the Appellate Oourt was 
illegal and the decree ought to be set aside both 
against the firm and G. Firw CHANDU LAL GHANSBYAM 
Dass v. Saraswati SUGAR SYNDICATE, LTD., LABORE 

Lah. 911 
— O, XXXI, r. 2— Suit against idol represented 
by trustee-O.XXXI, r. 2, if applies. 

Quaere.—Where a suit is brought against an 

idol represented by a trustee, it is doubtful whe- 
ther O. XXXI r. 2, Civil Brocedure Oode, applies 
to such a case as it is nota suit by or against 
trustees, executors or administrators, and it cannot 
be said that in such a case the property is vested 
in a trustee, executor or administrator. DEBI DAYAL 
. 8. RADHA Kris NA Oudh 888 


O. XXXII, r. 4—Mortgage by guardian on 
behalf of himself and minors in respect of property 
in which they were jointly interested—Sutt on 
mortgage against them—Guardian appvinted 
guardian ad litem—Decree, if nullity—Minors, if 
entitled to declaration that decree is nullity— 

` Whether should ask for possession. 

Per Braund, J.—W here a guardian executes a mort- 
gage on his own behalf and on behalf of minors 
in respect of property in which they were jointly 
iaterested ana in a suit against them onthe 
mortgage the guardian is appointed guardian ad 
litem, his interest is adverse to that of‘ the minors 
as they are sued as joint debtors. To put the 
matter in its simplest possible form, every joint 
debtor has an interestin seeing that his co-debtors 
do not escape from their joint liability.--Therefore, 
the decree obtained against minors isa nullity on 
the ground that they were not properly represent- 
ed. aa pi 

Per Mackney, J.—Where a decree is passed for 
the sale of property jointly held by minors and 
their guardian ad litem, whether or not they have 
right to the property, the minors are entitled to a 
declaration that the decree which has been passd 
against them is a nullity because they were not 
properly represented. For the purpose of such a 
suit, it is immaterial whether or not they have a 
Tight to possess the land and consequently it is 
entirely unnecessary for them to ask the Uourt to 
restore them to possession. 

Per Braund, J.—ln a suit instituted against cer- 
tain persons on the footing that they were minors 
by appointing guardian ad litem, it must neces- 
- garily follow, that there must be taken to 
have been a finding under O, KAKU, r. 3, Civil 
Procedure. gode, of the Court of the fact of their 
minority, In those circumstances the burden to 
prove that they were minors at the time of insti- 
tution of the suit, lies on the persons alleging it 
to be-sa. R. M.A. R.M. Onztiyar Figy v. Mauna 
Saws Huon Rang. 489 


--———0O, XXXII, r. 4—Suit against majors on 
footing that they are Minors—Suit without their 
knowledge—Decree, if binding, 

Per Bench.—If the persons to be sued are majors, 

a suit against them” without their knowledge on the 

footing that they are minors is wrong. An ad- 


180—G. T.—IV 
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mission of liability by the guardian ad litem 
appointed to represent them is not binding onthem, 
since he has no legal standing to act. Such pet- 
sons, if not aware ofthe suit till the passing of 
the scree, are not estopped from contesting thé 
validity of the decree, even if they became aware 
of the execution proceedings and did not comè 
forward to prosecute their claim then, R. M. Ay 
R. M. OHRrITYAE Firm v. Mauna Suwe HMUN 
Rang. 489 
O. XXXII, r, 7—Application for leave to 
enter into agreement to refer matter to arbitration; 
on behalf of minors— Particular formula in 
granting leave is not necessary —Court when aware 
that application is on behalf of minors and uses 
judicial discretion, agreement and award are 
binding on minor. 

The language of O. XXXII, r. 7, Civil Procedure 
Code, requiring the leave of the Court to be expressly 
recorded in the proceedings, dves not indicate any 
particular formula tobe used by the Oourt in grant- 
ing leave and so long as anapplication is made to the 
Court for leave and the Court is aware that the applica- 
tion ison behalf ofminors and exercises ita judicial 
discretion to permit the guardian to enter into an 

*agreement to refer the matter to arbitration on behalf 
of the minors, the agreement and an award made in 
accordance with it, are binding on the minors, even 
though there isno record expressly granting the 
Court's leave. This is more particularly so when it is 
not alleged that there was any fraud or misconduct on 
the part of the guardian of the minors or on the part 
of the arbitrators. RAMNARAIN Sings 9, ATAL BEHABI 
Singa Pat. 733 

O. XXXII; r. 15—Allegation that defendant 

` isof unsound mind or weak intellect—Procedure 
to be followed. 4 $ 

An allegation that defendant is of unsound mind 

or weak intellect and incapable of managing his 

affairs, is placed on the same footing as an allega- 

tion of minority and requires similar treatment. 

Where, therefore, there’ is an allegation thal 

defendant is of unsound mind or weak intellect, 
the Court should try that issue like any material 

issue in the cage by placing defendant under 4 

(provisional) guardian ad litem or curator; and the 

course to be followed subsequently would depend 
on what is established at the inquiry into the 
mental condition ofthe party. Baro Lan PATHAK 

v. Marna Dat Pat. 213 








O. XXXIIL Sez Madras High Court Fees 
Rules (1933), O. 11, r,2 308 
—O, XXXII, r. 1. 





Szu Oivil Procedure Oode, 

1908, s. 115 363 

——— O., XXXIII, r. 1—Ornaments worn by woman 
posing as pauper, whether necessary wearing- 
apparel. : 

Quaere.—It is doubtful whether a certain amount 
of metal about a woman's person is to be classed 
as necessary wearing-apparel when she is posing as 
a pauper, MoHAMMED Wasi AtuMED y. BIBI JAMILA 
KHATOON i PAN _ Pat. 363 
——-— O. XXXIII, rr. 1, 8, 5. 141—Applicability of 

pauper Rules of 0O. XXXIII, to applications for 

grant of probate or letters of admintstration— 

Application to be admitted as pauper—Proper 

court-fees paid up to date of such application—No 

further funds to continue suit—Plaintif’, tf can 
be allowed to continue suit as pauper. 

An applicatio by a petitioner for grant of 
probate or letters of administration, is Clearly, a 
proceeding ina Court of civil jurisdiction, and 
oan be, subject to the provisions of O, XXXILU, 


kawi 
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Civil Procedure Oode, the Rules of that order, 
therefore, are applicable to such a petition. The 
pauper rules under O, XXXIII, are applicable “to 
petitions or suits when petitions become suits in 
pursuance of Original Side Kules. i 
Where the piaintiff has paid all the proper ‘fees 
up to date of the application to be admitted as a 
pauper and at that stage he has no funds to con- 
tinue the suit nor could he fingthé further fees 
required, the plaiatiff can be admitted as a pauper 
and allowed to continue the suit, HALALI GRaMANI 
v, MANIKAMMAL Mad. 308 


O, XXXIV, r. 1, O. XXI, r. 103—Decree- 
holder in execution of money decree attaching 
mortgaged property—Whether necessary party to 
subsequent mortgage suit—Attaching decree-holder 
purchasing mortgaged property in execution of his 

_ money decree and obtaining possession —He not 

_ made party to mortgage aurt— Purchaser of property 
tn execution of mortgage decree dispossessing*him 
‘Application by him under O, XXI, r. ly dis- 
mitssed—Suit for possession upon redemption of 

~ mortgage on ground that mortgage sale was not 

. bren pig on him—Suit, held, felt under O. XXI, 
r. 103. 





An attachment merely prevents private alienatione; ” 


it does not affect Court sales. 1t follows asa necessary 
corollary that an attachment does not create any 
eharge upon the attached property. Hence a decree- 
holder who attaches the mortgaged property of the 
judgment-aebtor m execution of his money decree, is 
nota necessary party to thesubsequent mortgage suit 
in respect of the property attached. Even under the 
old s. 91, Transfer of Property Act such an attaching 
decree-holder is not a necessary party to the mort- 
gage suib because though such a decree-holder may 
have aright to redeem the mortgage under old a. Wi, 
it cannot be said that he ‘has an interest in the right 
of redemption within the “meaning of O. XXXIV, r, L 
Civil Procedure Uode. 

A decree-holder who had attached mortgaged pro- 
perty ofthe judgment-debtor in execution ot his 
money decree purchased the sameat un auction-sale 
in execution and obtained possession thereof, Nub- 
sequently that property was sold in executionof the 
mortgage deoree and the attaching decree-holder 
was dispossessed by the purchaser. The attaching 
decree-holder applied under O. XXI, r. LUU but his 
application was dismissed. Hs thereupon instituted a 
suit, claiming among other reliefs possession of the 
disputed properties upon redemption of the mortgage 
on the ground that he, as attaching decree-holder, was 
necessary party to the mortgage sult and uot having 
been made party his rights were not affected by the 
mortgage: decree and sale: 

Hetd, that the suit fell under O. XXI, r. 103, Civil 
Procedure Uode, andthe mere fact that in the suit 
the decree-holder sought to recover possession on 
redemption could not be aground tor holding that 
he did not claim right to the present pcasession ot tne 
property. BAIJU Lal MARWARI v. “THAKUR PRASAD 
MARWAHI Pat, 974 
. O. XXXIV, r. 2 (1). Sge Civil Procedure 

Code, 1908, O. 11, r. 2 356 


O. XXXIV r. 3 (1)—Payment of principal 
amount due-on mortgage after passing of preli- 

minary decree Jor Jorecliosure— Whether affects 
. mortgagee’s right to have decree made final in ireu 
- of balance due. E 

Payment of the ‘ principal amount due on the 
murtgage made after the passing of the preliminary 
decree for foreclosure in the mortgage suit does 
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not ağect the right of the plaintiff mortgagee ‘to 
have the decree made finalin lieu of the balance 
left due to hım under O. XXXIV, r. 3 (2), Civil 
Procedure Code, Subsequent to the passingof the 
preliminary decree the relations between the par- 
ties are governed by the preliminary decree and 
not by the terms of tho mortgage deed. TAYYAB 
HASAN V. SAGHIR Hasan All. 356. 
~ O. XXXIV, r. 5—Final decree in variance. 
with terms of preliminary decree—No objection 
taken to passing of such decree by judgment-debdtor- 
— Property. sold and sale confirmed in executton— 
Judgment-debtor, if can say that final decree or. 
sale ts not binding on him. 


A Ovourt in passing a final decree under 
O. XXXIV, r. 5, tivil Procedure Uode, has to fol- 
low the terms of the prelıminary decree, If, how- 


ever, the Court passes a tinal decree in variance 
with the terms of the pigliminary deqree, the Court: 
when executing the decree will execute the final. 
decree as itstands. It is of course open to the 
executing Court tointerpret the final decree in ‘the 
light of the preliminary decree, But where no ob- 
jection istaken to the passing of the final decree 
in variance with the terms of the preliminary dec- 
ree or tothe execution of such final decree and in 
execution the mortgaged property is sold and the 
sale is confirmed, the judgment-debtor will not be 
heard to say thatthe final decree or the execution 
sale is not binding on him or does not affect’ his 
rights, under the prelimiuary decree, PARMESHWAR 
Dayan Amist v. KAMBRIOHH SINGH Pat, 474 
O. XXXIV, r. 6—Omission to provide: for 

personal liability in preliminary decree in mort- 

gage suit—W nether operates as res judicata while 

claaming ‘relief for personal liability under 

0. XXXIV, r. 6—RKes judicata, 

it is uo doubt ‘the practice in mortgage suits to 
consider even atthe preliminary stage the question 
whether the personal remedy against the mortgagor. 
is barred or not, but the omission to consider it or 
the omission to provide for it inthe preliminary. 
decree will not operate as res judicata, because’ the 
proper stage for dealing with the question of per- 
sonal liability arises only after the mortgaged prop- 
erty has been sold and the proceeds are found in- 
‘puificient to satisfy the plaintiff's claim. Hence the 
omission to reserve the personal liability of the 
defendants in the preliminary decree does not pre- 
clude the plaintiff irom claiming any relief against 
them under O, XXXLV, 1.6, Uivil Procedure 
Uode. NILAKANTA PRABHU v, APPU NAIOKAK Mad. 236 

O. XXXIV, r. 14— Word “mortgagee” means 
holder of sub-sisting and effective mortgage— 

Suit on mortgage executed by suther—Sons made 

party on tne applicattion—Obdjection by sons 

that property was joint property- and murtgage 
was maid —Morigigee asking jor simple money 
decree against father alone—Such decree passed— 

Decree-holder uttuching mortgaged property in 

execution of decree—U. XXALV, r. 44, held did 

not apply us mortgage wus mot subsisteny—Lecree~ 

holder neid entitlea to attach interest of mort- 
gagor, 

‘Lhe word “ mortgagee" inr. i4of O. XXXIV, 
of the Uode of Vivil Procedure, is intended to mean 
the holder of a subsisting and efiective mortgage 
which could still be set up py the mortgagee against 
the purchsser or wouly-ve purchaser of the mort- 
gugeu property. 

in a suit ona mortgage exeguted by a father, 
his sons were made parties upon their application, 
They challenged the valiaity of the mortgage ou 
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the ground that the mortgaged property was, the 
joint ancestral property of the father and the sons 
and that there was no legal necessity for executing 
the. mortgage-deed. It was stated on behalf of the 
plaintiff that she wanted a simple money decree 
against the father only, upon the personal covenant 
to pay and that the other defendants be discharg- 
ed. A simple money decree was passed against the 
father.. The decree-holder andthe judgment-debtor 
then entered into a compromise, under which the 
decretal amount was made payable by instalments, 
gud in case of default of any instalment, the decree- 
holder was entitled to recover the decretal amount 
by getting a wårrant iseued against ‘the judgment- 
‘debtor or in.any other manner she might choose. 
‘The decree was amended accordingly. On default 
by judgment-debtor, the decree-holder put her decree 
into execution and attache? the same property 
which had begn mortgaged jo her. The judgment- 
debtor filed an objection on the ground that under 
0O. XXXIV, r. 14, the property was not liable to 
attachment and sale in execution without institut- 
ing a suit for sale in enforcement of the mort- 


gage: 

Held, that the provisions of O. XXXIV, r. 14, 
Oivil Procedure Code, did not apply to the case 
because the mortgagee having obtained only a 
simple money decree against the mortgagor, there 
was no subsisting mortgage, and it was not open 
to the mortgagee to bring a separate suit for the 
enforcement of such a mortgage as provided for in 
O. XXXIV, r. 14. He was clearly entitled to attach 
the interest of the mortgagor and put it up for sale. 
-“Ssyam BUNDER v. OHANDAN Devt Oudk 136 


`=—— O. XXXVIII, r. 5—Attachment before judg- 
ment coming to end with dismissal of suit, tf 
restored, if auit is restored. 

An attachment before judgment which has come 
‘to an end with the dismissal of the suit, is not 
restored when the suit is restored to file, in spite 
of an alienation of the property inthe meanwhile. 
JALI BASAPPA v. HEERADA RUDRAPPA Mad. 126 ib) 
———. 0. XL, r. 1. Sze Civil Procedure Oode, 

1908, s. 51 29 
TO. XLI, r. 5. Sze Oivil Procedure Code, 

1908, 8. 2 (2) (c) 34 
—— O. XLI, n. 20—Appeal barred by time 

against respondent — His name, if can be added 
_ subsequently. 

Where anappeal against a respondent has become 
time-barred, he is not interested in the result of the 
appeal and therefore O. XLI, r. 20, Oivil Procedure 
Code, is inapplicable, and his name cannot subse- 
quently be added as respondent, RAMESHWAR Das v. 
‘Orriorat RRORIVER, DÈLHI Lih. 698 


——— O. XLI, r. 23, as amended by Oudh 
Chief Court—Rule asamended is wider than 
before—Appe'late Court coming to conclusion that 
though everything was decided by trial Court, it 
had been decided improperly and one or both 
parties had been prejudiced—Case remanded for 
fresh trial—Order is under inherent powers and is 


not appealable. 

Rule 23 of O. XLI, Oivil Procedure Code, as 
amended by the Chief Court of Oudh $s wider than 
‘the rulc before amendment. The words used in the 
rule as amended make it, quite clear that for a 
remand to be under this rule, thcre must have been 
-a decree and there must h@ve been something left 
undecided by the original Court, 

. . Where a remand*in a case for fresh trial was 


bot. because in’ the opinion.of the Appellate Court 
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the trial Court had left something undecided which 
the Appellate Court could not decide but because 
the plaadings had not been made clear, proper 
issues had not been framed and facts had been 
gathered from evidence, mainly oral, without giving 
the parties full opportunity to rebut them with 
the result that the trial Court had made cut a case 
totally different from the one arising out of the 
plevdings: in other yords the order was made because 
Appellate Judge came to the conclusion that one or 
both parties had been prejudiced and though every- 
thing had been decided, it had been decided impro- 
perly; the order of remand is one made under the 
inherent powers of the Court and ot under O. XLI, 
r. 23, and is not open to appeal. UMRAI v. RAHIM 
Box Oudh 321 
——— 0. XLIV, r. 1—Application for leave to 
appeal as pauper, admitted—Notices to opposite 
party and Government Pleader issued—Whether 
it is open to them at final hearing, to show that 
case does not satisfy proviso to r. 1,0. XLIV. 
When an application for leave to appeal in forma 
pauperis is admitted and the Oourt orders notices 
to issue to the opposite party and the Goverament 
Pleader, it is open to them at the final hearing of 
ethe rale to show that the casa does not satisfy the 
Proviso to r. l of O. XLIV, Oivil Frocedure Code, 
and the Oourt has to consider the question whether 
the decree is contrary to law or to some usage 
having the force of law or is otherwise erroneous 
or unjust. Mauna NYEIN v. Burma BLETRIO SUPPLY 
Co., LTD., MANDALAY Rang. 374 
—-——O. XLIV, r. 1— Procedure on presentation of 
application for leave to appeal as pauper, stated, 
The correct procedure on the presentation of an 
application for leave to appeal as a pauper is, if the 
Court does not see fit to reject the application ` on 
hearing the applicant only, to issue notice (without 
calling for the records’, in Form Na 11 of Appen- 
dix G to Qivil Procedure Oode, to the respondent 
and the Government Pleader, and then to hear all 
parties in regard tə the question raised by the 
Proviso to r. Lof O. XLIV, Oivil Procedure Code, 
and come to a decision thereon, and also to decide 
the question of pauperism if that fallsto be de- 
cidel under r. 2. Mauna NYEIN v. Burma ELEOTRIO 
SurrLY Oo., Lip. MANDALAY _ Rang. 374 
————-0, XLIV, r. 1, s. 149—~—Application for leave 
to appeal as pauper, rejected on ground that 
proviso tor. |, XLIV, was not satisfied—Coure, 
if can grant tine under e. 149, to pry court-fee, | 
Where an application for leave to appeal in 
forma paup:ris is rejected on the ground that the 
provisions of the Proviso to O. XLIV, r. 1, were 
not complied with, the Oourt cannot uss its discre- 
tion under s. 149, and grant time to the applicant 
for paying the court-fees on the memorandum 
of appeal, Mauna Nye, BURMA Exectaio Suppiy 
Oo, LTD , MANDALAY : _ _ Rang. 374 
O XLV, r 7—Delay in depositing security 
—Time, if can be extended. WA 
The pariod prescribed by a Oourt for giving 
security under O. XLV,r. 7, Oivil Procedure Uode, 
can be extended for cogent reasons: : Ng 
Held, on facts that the delay caused in furnishiag 
security could be condoned and the time for deposit- 
ing security could be extended. PxorLgs BANK ‘oF 
NORTHERN INDIA, LTD. v, PRIMLA Duvi Lak 393 
—O. XLV, rr. 7, 9—Revoking acceptance of 
security —It „nust be before admission of appeal 
under”. 9. 
The only power of revoking the acceptance of the 
security furnisifed under 1.7, O. XLV, vested in the 
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High Court is the one given by virtueofr. 9, O. XLV, 
Givil. Procedure Code, and that Rule comes into 
play only before theadmission of the appeal under 
r;8 and not at any Subsequent stage. PEOPLES BANK OF 
NORTHERN INDIA, LTD. v. PRIMLA Devi Lah, 393 


—~—~—O, XLV, 1. 13 (2) (di—Appeal pending before 
Privy Council only in respect of preliminary 
decree—Application for stay of execution of final 
decree—Necessary orders to Safeguard applicant's 
rights, tf can be passed. 


Order XLV, rr. 13, cl. (2) td), Civil Pro- 
cedure Oode, enables the High Court in 
a proper Gage, even though no appeal has 


“been filed against the final decree and the appeal 
pending before the Privy Council is only with res- 
_ pect to the preliminary decree, to pass necessary 
orders in order to safeguard the rights of the 
applicant when he asks for stay of execution of the 
final decree, RAMANATHAN OxETTIAR v. VISWANATHAN 

” CHETTIAR Mad. 85 
~= —Sch. H, Para. 8—Power of Court to enlarge 
period fixed for making award even. after award 

‘is made : 

The words of Para. 8ofSch II of the Civil Pro- 
cedure Code, confer the same power on the Court a 
regards enlargement of time as is conferred by s. 12, 

' Arbitration Act, 1899. . 
The words, “fixed for the making of an award" are 
_ merely definitive of the period which is referred to 
| in the paragraph. In other words, the whole phrase 
‘period fixed for the making of an award" must be 
taken to be adescription of the thing which the 
Court is entitled to enlarge. The period fixed for the 
- making of the award is, either the . period originally 
_ specified in the order of reference within which the 
` award was to be made and submitted or a period 
„subsequently allowed after the expiration of that 
“period. The factthat the award had already been 
made, does not affect the power of the Court one way 
or the other. It is, however, a factor which ought to 
` be taken into consideration for the purpose of deter- 
mining whether or not the application for enlarge- 
‘ment of time should begranted. JrTHA Lan Laxmi 
CHAND SHAU v. AMBITA LAL OJHA Cal. 346 
——— — Para. 18—Contract torefer matter to 
` arbitration—One party backing out and suing other 
party—No application by otherparty for stay of 
suit—Court, if has jurisdiction to decide dispute. 
Once 8 machinery by which the parties can have 
‘ their dispute settled by arbitrators is provided, the 
choice to have the dispute so settled isto be left 
, to them. Ifany party who has contracted to settle 
. Buch dispute by arbitration backs out of it and 
_ institutes a suit in disregard of the contract, the 
Court has been given discretion at the instance of 
the other party to have the suit stayed. If the other 
: party wishes to bind the party suing to their con- 
‘tract for settling the matter by arbitration, it must 
apply to the Court to stay the suit before settle- 
ment of issues. But if neither party wishes to have 
recourse to arbitgation, the ordinary tribunals 
established by law will have jurisdiction to pro- 
nounce judgment upon the matters in dispate. 
SEORETABY OF State FOR INDIA v. SURENDRA MOHAN 
Lanari Pat. 122 


: Club—Zzpulsion from—Interference by Court, 
> when justified — Rule of club providing for 
expulsion of member—Member expelled from - club 

. after passing of resolution by General Committee— 
- No reasons for expulsion given in requisition for 
.. meeting — Chairman not allowing reasons for 
~--- expulsion, to be. discussed—Ehpelled _ member 
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regaining absent from mecting—Suit by him for 

declaration that resflution was illegal and ultra 

vires and for injunction—Members held offended 
against elementary principles of natural justice— 

Civil Court held could interfere and plaintiff 

entitled to reliefs claimed. 

A club is an autonomous institution aud a Court 
of law will not lightly interfere with its action in 
expelling a member unless it has violated the 
recognized rules of procedure in that connection or 
those of natural justice. Interference by the Court to 
prevent expulsion would not be justified ‘if the rules 
providing for expulsion have been strictly observed, 
the member expelled has had due’ notice and full 


. opportunity of answering the charges made against 


him, there had been no want of good faith in the 
exercise of the power of axpulsion, and the decision 
arrived at is not manifestly absurd. The important 
question, in all cases, where an jnstitution has 


` purported to act within its powers is whether there 


has been due inquiry. 

A rule of a certain club providing for expulsion of 
a member from the club was as follows: ‘The 
General Committee may, by a two-thirds majority, 
for sufficient reasons, exclude any member whose 
presence in the club they may consider to be 
detrimental to its interest without assigning any 
particular reason for their so doing, from the 
membership of the club, but no such business shall 
Le transacted in a non-quorum General Meeting. 
By a resolution of the General Committee of the club - 
passed ‘at an Extraordinary General Meeting of the 
members, the plaintiff was expelled fromthe club. 
The notice of this meeting “was given to all ` the 
members including the plaintiff. At themeeting the 
reasons for plaintiff's exclusion were not allowed by 
the Chairman to be discussed. The requisition for 
the meeting gave no reasons for the expulsion, nor 
was there any correspondence between the plaintiff 
and the Managing Committee or the Honorary 
Secretary or any member of the club in connection 
the 
members of the club intended to take notice. The 
plaintif deliberately abstained from attending the 
meeting. Plaintiff brought a suit for declaration 
that the resolution was illegaland ultra vires and 


Claimed also an injunction restraining the members 


of theclub and its officers from excluding him 
from the club premises: 

Held, that the action on the part of the members 
of the club offended against the elementary princi- 
plesof natural justice and reason and justified the 
Civil Court's interference, The resolution was 
illegal and ultra vires and the plaintiff was entitled 
to injunction claimed. AMBALAL SARABHAI Vv. PHIROZ 
H ANTIA Bom. 685 
commission—Suit for removal of encroachment— 

Appellate Court rejecting Commissioner's report 

which ig merely basis of evidence—Whether bound 

toissue another commission—High Court, when 
can interfere. ie 

Subordinate: Court exercising appellate powers. 
can refuse to issue a commission after rejecting the 
Commissioner's report which is merely a basis of 
evidence before him, 

It cannot be laid down asa proposition of law that 
in every case where an Appellate Court rejects the 
Commissioner's report, he is bound iu law to issue 
another commission. In every case the superior 
Court is to see whether the Subordinate Courts have 
exercised their discretion judiciously or capriciously. 

Where in a suit for removal cf. an eneroach- 
ment the plaintiff notwithstanding the challenge 
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Commission—concld. 
thrown out by the defendants before the trial began 
and notwithstanding the Suggestion of the Court 


that he should take out commission to ascertain by 
measurement whether there was encroachment when 
the trial began, insisted upon a decision of his case 
on the materials which she was able to produce 
which included a report of a Commissioner appointed 
by a Criminal Court in criminal proceedings in 
respect of the plot in question and if ultimately 
the Oourts of fact have declined to act on these 
materials and have refused to issue fresh commission 
. subsequently the litigation cannot be allowed to be 
prolonged simply to give the plaintiff an opportunity 
to bring forth néwevidence, Bist Fatma Soara v. 
S. Harper HUSSAIN Pat.134 


Companies Act (VII of 1913), s 153—Petition by 
directors of company asking Court to refer scheme 
to share-holders and creditors—Subsequent applica- 
tion by creditors for compulsory winding-up—Such 
anplication should be first considered. i 
Where a petition under s. 153, Companies Act, 

is presented by directors of a certain company 

asking the Court to refera scheme which they had 
prepared, to the share-holders and creditors for 
their consideration and on the day of hearing of such 

44 petition, a petition is filed by certain creditors 

asking for an order directing the compulsory winding 

up of the company there is no reason why the 
application for winding-up should not be considered 
by the Court. In fact, it should be considered at 

-the earliest possible moment. Even ifan order for 

winding-up is passed, it wlll not interfere with any 

proper scheme being considered. In re Catrout 

‘Bank, Lp. Mad. 238 

: ss. 202, 235—High Court holding petition 
maintainable—Order, if appealable. 

. Per Young, O.J. and Tek Chand, J, in Letters 

„Patent Appeal.—Section 202, Companies Act,is very 

wide in its terms and permits appeals “from any 

order or decision made, or given, inthe matter of 
the .winding up" Provided such order finally ds- 

.cides a dispute between the parties or deprives the 

-appellant of a substantial and important right and 

is not a mere formal and interlocutory order the 

last, part of the section merely regulates the proce- 
dure to be followed in the presentation and hearing 
of such appeals. 

Where the High Court passes an order holding 
the application under s. %35, presented by the 
- Liquidator against certain persons, to be maintain- 
‘able, the order is not ofa merely formal or minis- 
`térial character but finally decides points between 
the parties relating to substantial and. important 

rights and is, therefore, appealable under s. 202, 

Companies Act, and the aggrieved party is entitled 

to ‘appeal to a Division Bench under cl. 10, of the 

Letters Patent (Lah) Morne Ras B ALLA v. OFFIOIAL 

LIQUIDATOR or THE PEOPLES BANK oF NORTHERN INDIA 





LTD., LAHORB Lah, 254 
~ S. 235 — Application under s. 235 by 
Liquidator — Proceedings, whether judicial — 


- Provisions of Civil Procedure Code (Act V of 1908), 
if applicable, 
Per Monroe, J.—An application under s. 235, 
Companies Act, is in the nature of @# plaint but 
< the provisions of the Civil Procedure ode, are 
inapplicable to it, because express provision for 
- its contents and the foemalities connected with it 
are provided fér by the Companies Act, and the 
_ Tules made thereunder. 
_, A provision of the Civil Procedure Code, cannot 
: be made applichble to proceedings under an Act, 
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if that provision is inconsistent with the procedure 
prescribed by the Act. Murk Ras BHALLA v. OFPIOIAL 
LIQUIDATOR oF TEB Peopies BANK or NORTHERN INDIA, 
Lrp., LAdoRE Lah. 254 
s. 235—Liquidator not stating specific 
amount claimed—Hssentials to be mentioned 

The rules made under s. 235, do not require the 
liquidator presenting anapplication unders. 235, 
to the High Court, tp state specific sum claimed by 
the Official Liquidator, and his application is not 
bad in law if he omits to do so. The Liquidator must 
bring the facts on which his claim is based to the 
notice of the Court; the amount of the compensa- 
tion is to be assessed, not by the Liquidator but 
by the Courts after a consideration of the whole cir- 
cumstances MULK Ray BHALLA v, OFFIOIAL LIQUIDATOR 
OF Taz PROPLES BANK or NORTHERN INDIA, LTD., LABORE 

Lah. 254 

8.235~—Names of certain persons added 
subsequently but documents relating to them filed 
later on—Date of application against these persons. 

When in an application unders. 235, to the High 
Court, the names of certain persons are added sub- 
sequently, but documents relating to them which 
taken together fulfil the requirements of the rule 
framed under s. 235, are not filed at the time but later 
on, the date of the application against the added 
defendants is the date on which the documents are 
filed Murk Raz BBALLA v. OFFICIAL LIQUIDATOR oF 
Tur PsopLus BANK oF NORTHERN INDIA, Ltp, LAHORA 

Lah, 254 
s$. 235—Particulars on which claim is based 
or sums sought to be recovered not mentioned— 

Petition not accompanied by affidavit—Proceedings, 

af defective— Matters alleged against certain persons 

entirely different from those alleged against others 

—Claims against all cannot be tried jointly—Civil 

Procedure Code (Act V of 1908), O. II, r. 6. 

Neither s. 235, Oompanies Act, nor the Rules 
framed thereunder require that thesum claimed by 
the Liquidator from a director or officer of the 
company should be specifically stated in the petition, 
Similarly the rules do not require that the affidavit 
should be filed along with the petition, or that, if 
it isnot so filed, itcannot be received ata later 
date. OUonsequently wherea petition undere, 235, does 
not state the sum sought to be recovered from the 
persons against whom the petition is presented and 
is not supported by affidavit, the absence of these 
do not render the proceedings defective, 

Where in such proceedings the matters alleged 
against some of -the persons are subject-matter of 
the investigation against others, the claims against 
all cannot be tried jointly on principle underlying 
O, II, r. 6, Civil Procedure Gode, there being no 
common unity between them. Murk Raz BHALLA v. 
OrricraL LIQUIDATOR oF THE PEOPLES Bank oF 
NORTHERN INDIA LTD., LAHORE Lah. 254 
s. 235 — Proceedings under, by Official 

Liquidator ogainst director of company during his 

life-time, if can be continued after his death against 

his heirs or legal representatifes by bringing their 
names on record, 

The phraseology of s. 235, Companies Act, makes it 
tolerably clear that the proceedings contemplated in 
that section were intendedto apply only tothe 
director and not to his representatives, The right to 
bring summary proceedings unders. 235does not 
survive as against the persunal representatives or 
heirs of a deceased director, and where the summary 
proceedings under s. 235 are brought by the Official 
Liquidator agaipst a director of a company in his life- 
time and not against his heirs or legal representatives, 
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the right does not contmue against his personal 
representatives or heirs after his death as represent- 
ing his estate and the proceedings, cannot be con- 
tinued by bringing their names on the record by 
reason of s 306, Succession Act. Section 306, Succes- 
sion Act, can only apply where the law is silent *as to 
avhether a right to sne or continue proceedings 
survives against the legal representatives or heirs of 
‘a deceased man. In proper cages, however, there is 
nothing to prevent the Official Liquidators institut- 
ing regular suit against the legal representatives or 
heirs of a deceased director. OFFIOIAL LIQUIDATORS 
V, TUGAL KISHORE All. 439 


Gompany—Liguidation — Official Liquidator re- 
daa A apamu —Posiiton of—Whether bound 
to call claimants before him and make enquiry. — 
The Official Liquidator representing a company is 

in no different position from anyone else against 

whom a stranger or a third party makes a claim, 

‘His only duty is to consider and if he thinks it is 

an admissible claim, toadmit it, and if he thinks 

it an inadmissible claim, toreject it; and accord- 
ingly the Official Liquidator is not bound to callon 
the claimant to appeal before him and make en- 

„quiry. P.. JomNsTon v. Orrioran Liquipator, Hien 

Court, RANGOON Rang. 69 


Constitlonal Law—Ceded territories—Voluntary 
<. cession —-Royal Prerogative of Crown to legislate— 
“Cession”, if includes cases of valuntary cession 

by consent of people. i . 

Even in the case of possession acquired by volun- 
tary cession ljke Malta, the Crown is by virtue of 
Royal Prerogative prima facie entitled to legislate 
‘and the principle which excludes cases of settle- 
ment from Royal Prerogative has no application to 
‘such a Cases : D 

The word “ cession ” is not restricted to cases 
“where the possession was acquired either by con- 
quest or by cession, but the word includes a volun- 
‘tary cession by the general consent of the people. 
Therefore, the division of ceded territories into two 
classes, those acquired by an act of cession from 
‘some sovereign power and those ceded by the gone- 
‘ral consent or desire of the inhabitants is not 
proper, EpeaR SAMMUT v. STRICKLAND PC 424 
—— Possessions— Responsible Government granted 

by Crown—Rerocation by virtue of express power 

to that effect in grant—Crown, if has power to 
make laws for such possession even in absence of 
express reservation of such power in original grant, 

As a general rule, a grant of representative in- 
stitutions made without the reservation of a 
“power of concurrent legislation precludes the exer- 
cise of the prerogative while the Legislative in- 
stitutions continue to exist and a power of revok- 
‘ing the grant must be reserved or it will not 
-exist, It cannot, however, be said that once such 
a grant is made, the Crown is immediately ‘and ir- 
revocably deprived of its right to legislate by 
‘Letters Patent Ordinance unless there is an express 
reservation in the ‘grant to that effect. Where, 
therefore, the grant of responsible Government is 
revoked by virtue of an express power contained in 
the grant, the Crown has a Royal Prerogative 
power to legislate for such possession by Letters 
Patent or Ordinance, even in i praca express 

ion in the grant. EDGAR SAMMUT y. S1RICKLAND 
reservation in l g o 
«Contempt of Courts Act (XII of 1926), s. 2— 

Chief Court has jurisdiction in respect of contempt 

of Courts subordinate to it—Chief Court has 

position akin to-that:of Court df King's Bench— 
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It has inkerent power to protect Subordinate Courts 

and prevent interfergce with course of justice— 

Such power ia not negatived by s..2—Act merely 

defines and limits such powers. 

The Contempt of Courts Act is an Act which creates 
no fresh powers at all, but merely recognises the fact 
that such powers already do exist but seeks to define 
and limit them. In the first place sub-cl. (1) of s. 2, 
Contempt of Courts Act, does not define the powers of 
the High Oourtsain respect of contempts of themselves 
at all, butmerely speaks vaguely of the jurisdiction, 
powers and authority which the High Courts already 
have and exercise in respect of such contempts. In 
the second place sub-s. (2), which relates to Chief 
Court, contains a patent inconsistency. The Oon- 
tempt of Oourts Act cannot be held to negative 
the existence of an inherent jurisdiction in the 
Chief Court to deal with contempts' of Subordi- 
nate Courts The Contempt of Oourts Act’ far from 
being an exhaustive enactment, indeed contains 
provisions consistent with the view that it does not 
negative the powers and authority of the Chief Court 
to deal with contempts of inferior Courts, and cannot, 
therefore, be said that it would-be contrary to the 
eimons of construction for summary powers to be 
exercised in the name of inherent powers in dis- 
regard of the machinery contemplated by the 
Act. 

The Chief Court is by virtue of ss. 8 and 9 of the 
Oudh Courts Act, and ss. 219 and 220 of the Govern- 
ment of India Act, 1935, the High Oourt of Oudh and 
the one and only Oourt of record, and by virtue of 
its position it is a superior Courtof record with ‘a 
position akin to that of the Court of King's Bench. 
It is therefore to be conceived from its being the one 
andonly superior Court of record and from its 
enacted power of superintendence over all inferior 
Courts whether criminal or civil, to have an inherent 
power and authority to protect its Subordinate Courts 
and to prevent interference with the course of justice 
jnany way which may ke necessary. Its powersin 
that respect are defined and limited by the Contempt 
of Courts Act of 1925. That Act is silent as to the 
power of the Ohief Court to deal with contempts of 
Courts subordinate to it but such a power cannot ‘be 
nagatived by silence and is to be inferred from the 
wording of sub-cl. (2) of 8. 2 in which the words 
“subject to the provisions of sub-s. (3) would other- 
wise be meaningless, and in fact contradictory. It is 
in the highest degrea necessary that the Ohief Court 
should have such authority, and ` should, in proper 
circumstances, not hestitate to exercise it. The Ohief 
Court has therefore jurisdiction in raspect of contempt 
of Courts subordinate to it. MOHAMMAD : YUSOF v, 
Imtiaz AHMAD Kuan Oudh 745 FB 


Contract—Consideration—Forbearance of plaintiff 
to sue and declare defendant defaulter, whether good 
consideration for fresh agreement—Plaintiff, if can 
recover on fresh agreement. 

The forbearance of a plaintiff to sue, coupled with 
his forbearance to declare the defendants defaulter, 
constitutes a good consideration for the fresh agree- 
ment though the original contract had beenin the 
nature of a wagering transaction and the plaintif is 
entitled to recover. The defendant would be estopped 
from setting up the defence that the transactions 
were wagering. Firm AYA RAM-TCLA Ram v. SADHU 
LAL Lah. 453 


e 
Construction + Wagering - transactions — 
Speculation, if involves wagering contract— 
Contract, when of wagering» nature—No proof of 
intention that there isto be no-delivery—Oontract 





« 
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held not wagering—Origingl contract a wagering 

transaction, 

Speculation does not necessarily involve a contract 
by way of wager, and to constitute such a contract a 
common intention to wager is essential, Even if one 
party to a contract were a speculator who never 
intended to give delivery, and that fact was known 
to the other party, yet, in the absence of any bargain 
or understanding, express or implied, that the goods 
were not to be delivered, that would not converta 
contract, otherwise innocent, into a wager ; nor would 
the mere fact that as to the greater pait of the goods 
there was no delivery but an adjustment of claims, 
vitiate the transaction. 

Consequently, the contract relating to transactions 
speculative in their naturecannot be held toa 
wagering contract, if there is no evidence showing 
that the transactions were to be on differences only, 
orthatthere was nointention to take delivery. 
Freu Aya Kam-Toia Ram v, SADŁLU LAL Lah. 453 


Obligation to pay foreign unit of account— 

Form of tender, how to be regulated. 

Where there is an obligation to pay a foreign unit 
of account, theform in which such payment is to be 
made must be regulated by the municipal law of the 
country whdseunit of accountis in question and what 
would or wouldnot be a legal tender or currency 
must depend upon the law on that subject in force at 
the time when the tender should have been made. 
Prauont, LTD. d. LUCILA SCHOTT PC 985 

Right df beneficiary to sue on it. 

A person who is peneticially entitled under an 
agreement can sue even 1f nob a party to the agree- 
ment itself. PANDURANG Y, Visawanaty Nag, 370 


Contract Act (IX of 1872), ss. 63, 51— Remission 
or dispensation of whole or part of promise by pro- 
misee, whether should be supported by consideration 
—Promisee agreeing to reduce rate of. interest 
provided proinisors poy it regularly—Promisee's 
persistent refusal to be bound by agreement —~Pro- 
misors prevented from performing their part of 
agreement —Promisors are entitled to reusonable 
time so perform their part of agreement. 

A: dispensation or a remission by a promisee of 
the periormance ot the whole or auy part of a pru- 


mise made to him does not require tọ be supported’ 


by consideration, and there need not bea proposal 
ot the dispensation or remission which is accepted, 
Hence, ın view of-the pruvisiong of s. bä, Vontract 
Act, where a promissory note is executed by some 
persons, one ol them is entitled to take advantage 
of the remission bythe prumisee of part perform- 
ance of Lhe contract contalued in te prumissuly 
note, although he is nota party to that agreement 
embodyivg the remission. 

Where the promisee has agreed to reduce the 
rate of interest: provided the promisors pay it re- 
gularly once a year and pay tue principal within 
catalin time, the prumisee cannot be heard to Buy 
that the promisors have committed breach of the 
agreement, if by the persistent refusal of the pro- 
misee to be bound by the agreement, the promisors 
are prevented frum carrying out their part of: the 
agreement within time, Jn such case tug promisors 
are entitled to reasonable time to peifurm their part 
after the promisee has performed his part of the 
agreement, A. K, A. C. T.A. Li, USETTYAR v, A.K K. 
kang. 647 

8. 65—Manoger of plainsiff’s shop enering 
nto contract with, defenaant purporting tv actus 
agent of piaintejf and payiny earnest money— 
Manager not having auihoruy to make such 
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contract—Defendant having no reason to suppose 

that he had such authority—Plaintif, if can 

recover earnest money. 

The manager of the plaintiffs shop paid money to 
defendant as earnest money on account ofa contract 
which he purported to enter into with defendant as 
agent of the plaintiff The plaintiff had not em- 
powered the manager to enter into this contract. 
The defendant had “no reason to suppose that the 
manager had an authority to enter into contract with 
him on behalf of the plaintiff. Plaintiff brought a 
suit for the recovery of the earnest money : 

Held, that the money belonged to the plaintiff and 
was wrongly obtained by defendant, and the plaintiff 
not having held out the manager as his agent, he 
was entitied to recover the amount. Althoughs. 65, 
Contract Act, didnot apply directly to this case, yet 
the same principle could be applied. Karaka VALLEY 
Tra Uo., LTD. V LAOHMI NARAYAN AGARWALLA 

Cal, 141 
——— 5, 65—Transfer void under law —Suit to 
recover consideration — Tame, When rune— 

Limitation. 

When a transfer is void owing to a provision of 
Jaw, so that a cause of action to recover the con- 
sideration under s. 65 of the Contract Act arises, 
time runs, in the absence of special cireumstauces,. 
from the date of the agreement, GULAM HUSAIN y. 


MIR JAKIRALL . Nag. 457 
————-8. 74, Sze Usurious Loans Act, lyiy, s. 3 
109. 





s. 135. See Oivil Procedure Oode, lyüy,. 
O. 1X, r. 13 i 60 
———— s8. 190, 194—Principal and agent —Ageant. 
has no power to appoint agent without authority. 
from principal except in spectal circumstances — 

Owner of houses giving authority to dank to lease 

out houses—Bank appointing agent to rent houses 

—Power to appoint agent held could be inferred 

under circumstances. : 

Asa generalrule an agent cannot without autho- 
rity from his principal devulve upon another obliga- 
tions to the principal which he has himself uader-. 
tukeo to. personally fulfil, But in special circum- 
stances, it 1s permissible forthe. agent to appuint a.. 
substitute who would be Tesponeible to the principal 
in the sume way as theagent himself. Such a sub- 
stitute is nota sub-agent, but an agent of the princi- 

al. : ik 
i Plaintiff who was owner of houses appointed a bank- 
ing concern to lease out his houses, Jn the course 
of the correspondence, plaintiff wrote to bank's agent 
thug: “in any cuse you need not enquire from me 
about renting the cottuges. You have tull authority 
to accept anything.” The banking concern ap- 
pointed defendant as ageot on behalf of plaintilf to 
rent the houses: 

Held, that the plaintiff had given very wide powers- 
to the banking concern and the power to appoint an” 
agent under these circumstances might well be 
interred, A banking concern usually 18 not expected” 
to goabout in search of tenants and plaintiff must- 
have known that other agencies would have to -be’ 
employed in order to find suitable tenants for the- 
houses. Under these circumstances the bank had’ 
authority to appoint defendant as agent and the’ 
latter was accountable to plaintifs MAHINDER Das vy 
Mogan LAL Ail.;617' 
Co-operative Sqcleties Act JI of 1912), s. 43-07 

—Allegation fhat award was maae without 

jurvsurctson— Objection, tf can be raised in 

execution proceadings — Remedy of objeciur. 

Where it 15 alleged that an award made uuder the 
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Co-operative Societies Act was made without juris- 
diction or was not within the terms of the Act, 
ib isopen tothe person aggrieved to bring a suit to 
that effect but such objections cannot be taken in 
exectition proceedings, held in pursuance of, the 
award, the objector's remedy being an appeal to the 
Registrar. BALWANT SINGH ©. ANJAMAN IMDAD 
BAHAMI Qarza Lah, 242 


Co-owners—Ouster —On partition house allotted to 
- plaintiff and defendant—Occupation of house by 
. both—Subsequent conduct of defendant held amount- 

ed to ouster of piaintiff—Defendant held liable to 

pay rent for plaintiff's half share from date of 

- ouster to date when ouster ceased, 

There were three brothers N, & and S. After N's 
death plaintifi who was the natural-born son of S; 
was adopted by the widowof N, About two months 
after the adoption, there was 8 partial partition 
and the suit house was allotted to the plaintiff and 
5 who was the defendant in the suit, There were 
proceedings about the custody of the minor plaint- 
iff and'eventually the adoptive mother was appoint- 
ed the minor's guardian Both the branches of the 
family, 4. e, the plaintiff's branch and the defend- 
ant’s branch, were in occupation of the suit house, 
till the adoptive mother finding it irksome to live 
under the same roof as her brother-in-law, the 
defendant, left the house. Subsequently she wishing 
to return to the suit house, applied to the Uourt, 
that she should be permitted toopen a new gate- 
way, sothat her portion might be quite distinct 
from the defendant's portion of the house. The 
defendant opposed the application, and in doing so, 
averred that in the hoùse two families could not 
conveniently reside and went on to saythat the 
adoptive mother ought not to be allowed to live in 
the suit house: - | - 

Heid, that plaintiff and defendant were co-owners 
and the defendant's conduct . afforded clearest posi- 
gible evidence of exclusion of the plaintiff, amount- 
ing to ouster in law. Defendant was, therefore, 
liable-to pay rent for pleintifi’s half share in the 
house from the date of ouster to the date on which 
the ouster ceased. Srrau N. R. Koppuswami Ayyag 
v, Sitavu M. SUBBA Ayyak Mad 677 


Corporation—Powers of--Has same powers and is 
subject to same liabilities as nutural person—W he- 
ther has power of delegation— Statutory and non- 
statutory corporation, difference —Managing Com- 
mittee of non-statutory corporation having power 
under its constitution to create mortgage—Power 
delegated to its Secretary—Mortgage created by 
Secretary held binding on corporation. 

“A corporation, asa general rule and apart from the 
operation of general or special statutes, has the same 
powers’ and is subject to the same liabilities as a 
natural person, Thusas a general rule, though 
there id no express power to purchase land or to sue 
or be sued, yet the corporation may 80 purchase, or 
sue or be sued as fully as though all these neces- 
gary incidents had been expressly granted. If the 


corporation has the power to sell, it has 
the power to delegate its authority to any- 
one it likes. Further it is to be remember- 


ed that there is a difference between a statutory 
corporation and a corporation which is not statu- 
tory. The former has such rights and can do such 
acts only as are authorized directly or indirectly” 
by the statute creating it; theglatter, speaking 
generally, can do everything thai an ordinary in- 
-aividual can do unless restricted directly or in- 
directly by statute, Then again a corporation 
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created by charter has at Common Law power to 
deal with its property dod to incur liabilities in 
the same way as an ordinary individual. Where, 
therefore, according to the constitution of a non- 
statutory corporation the power to mortgage its 
property is given tothe Managing Committee and 
such committee delegates such power to its secre- 
tary, the mortgage created by the secretary will be 
binding on the corporation. Sago Prasap BANSAL v. 
KULSHARASTRA BABIA, ALIGAR í 
Costs — Administration suits — Defendants in 

administrative suit relating to trust as trustees and 

having tdenti:al interest are entitled to one set of 

costs only. > 

In an administration 


suit relating to a trust of 


religious and charitable-nature, persons impleaded as. 


defendants inthe capacity of trustees and having 

identical interests in the matter are entitled, in the 

absence of the most exceptional circumstances, to one 

set of costs only and are not entitled to appear 
separately. I, E.Segpat v. Marras Br Br 

- Rang. 841 

Administration suits—More than one plaintiff 
appearing-~One set of costs between them. 

Where more than one plaintiff appear ina suit 
they are entitled to one set of costs only as between 
them and are not entitled to appear ssparately. - I, E. 
Ssepat v. Mariam Bi Bi Rang. 841 

Administration suits—No specific 
provided by tazatton—Rules to be followed by 

Taxing Master. NA 

ln matters of taxation which are not specifically 
provided for by taxation rules, the Taxing Master 


has bo follow the taxation practice of the Supreme’ 


Court in England. He will -find the proper methol 
of taxing a number of persons’ coets as “one set of 
costs” in the notes to the Rules of the Supreme 
Oourt: 0. 65, r. 27 (8) ab pp. 1461 and 1462 of the 
1931 WhiteBook. “One set” means the amount of 
the costs which would have been incurred, if the 
parties separately represented had appeared by the 
same solicitor, Hach individual brings in his own 
separate bill and the Taxing Master has then (a) 
to tax off all improper items andibjto apportion 
between them all duplicated items, allowing of course 
only one such duplicated item between them all. 





I. E, Segar v., Mariam Br Br Rang, 841 
Taxation of—Suit for administration — 
Oficial referee atrecting payment of costs of 


reference, tf can direct that they are to be paid out. 
of particular property which is subject-matter of. 


sut 
Eventhough the Official Referee has jurisdiction 
to give or deprive any parties of costs of the 1eference, 


whether those costs are to be paid out of the wakf. 
funds or not is quite certainly a matter for the Judge. 


in the administration suit and not for the Official 
Referee. 1L E. Skenat v. Mariam Br Br Rang. 841 
Court Fees Act VII 0f1870)—If can be extended 
by anology. SEE Interpretation of statutes “248 
Interpretation of. 


In case of doubt, in the matter of court-fees, the 


Court ought to lean towards an interpretation favour- 
able tu the litigant. ASALATKHAN V. SAMSHBRKYAN 


Nag. 958. 


S, 7 (IV) (G)--In valuing suits under a. 7 

(iv) (c), the principle that value of suit is value 

of property affected by relief asked, if can be 
adopted. ` * ; | 

The principle that where the subject-matter is go. 

related to-things'which have a real money value that 


the relief asked for will affect thése, fhén the value of . 
thesuit for the purpose of jurisdiction is to be taken - 


All, 737. 


provision ` 


` 


x 
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as the market value of the property affected, gannot 
be taken as the test for v&luing suits of the type 
coming under s. 7 (iv) (e), Oourt Fees Act, because 
it is not’ the value of the thing affected that settles 
the value of the relief sought. It is the value of the 
relief sought which has to be determined. Motinam 
v, DAULAT Nag.271F B 


— 8, 7 (IV) (c)—8. 8, Suits Valuation Act (VII 
of 1887) and O. VII, r. 11, Civil Procedure Code 
must be considered in considering 8. 7 (iv) (c). 

In considering the meaning of s. 7 (iv) (e, Oourt 
Fees Act, it is necessary toconsider s. 8, Suits 
Valuation Act, and O. VII, r. 11, Oivil Procedure 
Code, for in construing a statute, one should en- 
deavour to give it a meaning, in all cases of ambiguity 
which will make it consonant to, rather than in dis- 
agreement with, other Acts. MOoTIRAM v. DAULAT 

; : Nag. 271F B 
—S, 7 (tv) (C)—Suit *for declaration that 

plaintif is reversioner and for injunction and 

appointment of Receiver —Suit comes under s.7 

(iv) :c',Court Fees Act. 

Per Niyogi, J. in order of reference.—In a 
suit by the plaintiff that he be declared the 
next reversioner and that a permanent injunction 
restraining the defendant from committing acts of 
waste be granted and that the Receiver be appointed 
to manage the property, the reliefs for injunction or 
the appointment of Receiver are consequential reliefs 
and consequently the suit comes within the purview 
of 8.7 iv) (c), Court Fees Act. Motizam v. DAULAT 

Nag. 271 FB 

~S, 7 (Iv) (c)—Suit for declaration that 
plaintiff was entitled te property in suit on death 

. of a widow and person who claimed under will 
of widow's deceased husband has no accrued right 

—Allegation in plaint that will was brought about 

by undue influence and was voidable—Declaration 

held involved consequential relief and ad valorem 
court-fee must be paid. 

Plaintiff filed a suit in which he prayed that a 
declaratory decree be passed in his favour against 
the defendants to the effect that the plaintiff after 
the death of defendant No. 1, a widow, was entitled 
to the -property in suit and no right of any sort 
accrued to defendant No. 2 who claimed under a 
will made by defendant No, 1’s husband under any 
circumstance, The plaintiff paid a court-fee of 
Rs. 30 treating his suit as one for two declarations 








without consequential relief There wasan allegation in. 


the plaint that the will was broughtabout by undue 
m and, therefore, voidable against the plaint- 


Held, that a relief for cancellation of the will 
should be read-into the relief sought and the 
plaintiff must pay ad valorem court-fee under s. 7 
(iv) (c), of the Court Fees Act, on the valuation put 
by him on the appeal. Bars Natu SINGH v. NRI 
Nata Kuan Oudh 61 


———~8. 7 (IV) (0) — Suit under 3. T (iv) ()— 
_ Different valuation for court-fees and jurisdiction 

—Court can challenge one of them. 

The value for court-fee purposes and the valuefor 
jurisdiction must be the same, and if the plaintif 
values the suit at one figure for the purposes of 
jurisdiction and at another tigure for court-fee pur- 
poses in a suit coming unders. 7 (iv) (e) Uourt-Fees 
Act, the Court is at literty to chailenge one of those 
values at any'rate, MoTIRAM v. DAULAT 

: Nag. 271F B 
——-—~~ 8, 7 (IV) (¢)—Valuation put by plaintiff on 
: pelief{—Coukt, when can interfere and exercise 
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powers under O.VII,r. 11, Civil Procedure Code 

(Act V of 1908). 

Though under s. 7 (iv) Cc), Court Fees Act, the 
plaintiff can put any valuation on the relief, yet such 
valye is not binding on the Oourt and it can refuse 
to accept that value. There is nothing in Court Fees 
Act showing that in cases coming unders.7 (iv) to), 
the power which the Court is given by O. VII, r. 11, 
Oivil Procedure O@de, is taken away. Where the 
plaintifi's valuation is arbitrary and unreasonable, or 
in other words, if the disparity is so great as to show 
that he his not endeavoured to fix a fair value at all 
but has simply set down a figure which is unreason- 
able and bears no relation to the value of the right 
litigated, the Court can interfere and exercise its 
powers under O. VII, r. 11, Oivil Procedure Code. 
MoTIBAM v. DAULAT Nag. 271 F B 
——_——85. 7 (IV), 7 (v), Soh. Il, Art. 17 (vl)—Suie 

for removal of defendant from mutawalliship, and 

Jor appointing plaintif in his place and for 

rendition of accounts —Court-fee payable. h 

Ina suit styled as one for removal of mutawalli 
and rendition of accounts the reliefs claimed were 
as follows: (1) Removal of the defendant from 
mutawalliship ofthe property mentioned-in schedule 
and appointment of plaintiff as mutawalli in his 
place; (2) The defendant be ordered t6 give accounts; 
(8) That interest be awarded on the amount found due | 
to the plaintiff on these accounts; (4) A permanent 
injunction be issued against the defendant restrain- 
ing him from preventing the plaintiff from coming 
and occupying his portion in the residential 
house : ie 

Heid, that the suit came under a. 7, cl. (iv) and 
Art. 17 (wis of Sch. II, Court Fees Act and not under 
B. 7, cl. œ). The action wasone of & personalcharac- 
ter and not one for possession and if the plaintiff 
succeeded on merits, he woulibe entitled to geta 
decree for the relief which he asked on the cuurt-fees 
paid by him. ASALATKHAN v. SAMSHERKHAN 

a Nag. 958 

8, 7 V, X) (C)—-—Contract of lease ~Suit 

by lessee against lessor and others alleged to be 

in possession in collusion with lessor, for specific 

performance and possession—Suit held in substance 

one for possession and court-fee payable was 
under 3. 7 (v). : 

Where under a registered-deed a lease ie granted 
in 1929, for a period of 20 years to commence in 
1935, and the lessee institutes a suit against the - 
lessor and others alleged to be in pissession of the - 
property by the collusion of the lessor,.’ for specific - 
performance of the contract of lease and for posses- - 


- gion of the property, the court-fee payable is under - 


s. 7 (v), of the Court Fees Act, and not under s. T 
(z) (c). The suit is in substance for possession and 
not for specific performance, the allegations in the 
plaint being that the strangers to the contract were 
unlawfully withholding possession from the plaint- 
iff. PANANGIPALLI SURYANARAYANA OHARYULU ù. NAVI 
NARASIMHASWAMY ` Mad. 640 FB 
————-s, 7 (Vl). Sere Beraf Land Revenue Uode, 
1928, 8, 174 963 
——-8, 8, Sch. H, Art. 17 (iv), Seh. |, Art. 1— 
Order of compensation by Tribunal constituted 
under U. P. Towns Improvement Ace (VILL of 1919) 
—Appeal against suck order, if comes under 3. 8 
—Court-fee payable—Sch, 1, Art. 1, applicability 


constituted upfer U. P. Town Improvement Act is 
an order of a @ivil Court and the court-fee payable ' 


OF. 
An order ofgcompensation passed by a Tribunal . 
on sia of appeal against such an order ` 


xxxiv 
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comes under s. 8, Court Fees Act, and is to be paid 
“ on the difference between the amount awarded and 


the amount claimed by the appellant and it should 
not be a fixed court-fee undér Sch. II, Art.17 (iv) 


Court.Fees Act. S. 8 will apply whether the appellant - 


is the person claiming compensatiin or whether the 
appellant is the Secretary of State. 

_ Obiter.—The words ‘from a decree” do not occur 
in Art. 1, Sch. I, of Court Fees Act. No such 
distinction, therefore, can be drawn in regard to 
Art. 1, Sch. I; between appeals from decrees and 
appeals which are not from decrees, Desr Din v. 
BECRETARY or STATE FOR INDIA All. 73 


—-8. 19-l—Mandatory language of s. 19-J, 
concerning fees for grant of letters of adminis- 
tration ts subject to O. KAKALIH, r. 8, Civil 
Procedure Code. : 

The mandatory language of s, 19-I, Court Fees Act, 
regarding payment of fees for the grant of probate 
and letters of administration is subject to the provi- 
sions of O. XXXII, r. 8, Civil Procedure Code, 
which unequivocally deals with exemptions from 
payment of all court-fees in any proceedings connect- 




















ed with a pauper suit. PALANI GQRAMANI v, 
MANIKAMMAL h . Mad 308 
Sch. 1, Art, 1. Sex Court Fees Act, 1870, 

8. 8 | 73 

- ——— Art, 12. Sse Provident Funds Act 
“1995, 8. 5109) 648 
Sch.. Ii, Art. 17 IV). SER Ccurt Fees Act, 

1870, 3.8 73 

: - Sch. Ill, -Annexure B—Application by 
members of joint family jor letters of adminis- 


tration to estate of deceased member—Property 

consisting of Gcvernment loans, money at Bank and 

shares in companies belonging to joint fumily— 

Property held not trusi property and not exempt 

from court-fees. 

A_cosharer member of a joint family interested 
to the extent of an undivided sharé in the whole of 
the property of the joint family ia not a trusteefor 
the other co-sharers. 4 

Upon the death of a member of a joint family, the 
remaining members applied for the letters of admi- 
nistiation to his estate. The property consisted of 
Government loans, money in deposit with a Bank 
and shares in limited companies. The property be- 
longed to the joint family of which applicants were 
members’: 

. Held, thatthe property was not trust property 
and “hence was not exempt from coult-fees. Rama 
Prasan Gupta v. COLLECTOR oF B. ABABAD Pat.17 


Criminal Procedure Code (Act V of 1898), s. 6. 
bre U. P. Village Panchayat Act, 1920,5s.71 1492 
S. 54 (1) Para 7— ‘Reasonable complaint’, 
` what amounts to—To justify arrest under s. 54 (1); 
Para. 7 there must be in extstenceas a fact, as 


_ 





: opposed to belief, warrant issued under Extradition . 


At (XV of 1903). 

What is a reasonable complaint cr suspicion 

epends on the circufhstances of each case but it 
must be founded on some definite fact or some 
tangible proof Which is eufficient to establish in the 
‘mind of areasunable Police Officer;the reasonable- 
ness or credibility of the charge, information cr 
suspicion. Further, to justifyan arrest under s8. 54 
(i), Para 7, Criminal Procedure Code, there must be 
in existence as a fact, as opposed to any belief which 
inay be entertained by any person, a warrant which 
has been issued under the LExtfadition Act. 
Hipamouan PATNAIK v, EMPEROR ~ Pat. 287 
e—— 8. 83— District Magistrate Of Dhenkana 
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Statacannot issue warrgnt under s 83 to Railway 
Police in charge of railway lands in that State to > 
arrest person alleged to hare committed offence in 
that State—Such arrest is, however, justified by 
virtue of Notification No, 31 I. B. of January 14, 
1937, issued by Governor-General-in-Council. 
-Dhenkanal State, isa Native State bordering upon 
the Province of Orissa, Dhenkanal Garh Railway 
Station is within the Stata of Dhenkanal; but thd 
Dhenkanal State authorities have no jurisdiction 
within the limits of railway land in that State. The 
position with regard to railway lands in the State of 
Dhenkanal is defined by a Notification No. 7541. B., 
dated March 28, 1912, issued by the Governor- 
General-in-Council in exercise of the powers con- 
ferred upon him by the Indian (Foreign Jurisdiction) 
Order in Council, 1902. Under the Notification the 
laws in force in the District of Cuttack shall be in 
force in the railway lands situate inébe State of, 
Dhenkanal and further the Local Government and 
officers subordinate to it exercising executive autho- 
rity in the Cuttack District shall exercise similar 
authority within the railway lands situate in Dhen- 
kanal State. A Magistrate of a Native State cannot 
issue a warrant directing the Police or Officials in 
“British India toarrest a person accused of commit- 
ting a crime within a Native State. Therefore even if 
the Criminal Procedure Code has been adopted by 
the Dhenkanal State authorities, that would not give 
the Dhenkanal State authorities a right to issuea 
warrant and obtain the arrest of a person in the 
manner directed by s. 83, Criminal Procedure Code, 
The effect of the adoption of the Oriminal Procedure 
Code by the Dhenkanal State authorities is to make 
the provisions of that Code part of the law of, 
Dhenkanal State. It is stilla state wholly outside 
British India and therefore the provisions of 
s. 82, cannot apply to the State in its relation 
with British India. An arrest of a person 
alleged to have committed an offence in the 
Dhenkanal State, on the Dhenkanal kailway 
Station by the Government Railway Police in 
pursuance of a warrant issued by the District 
Magistrate of Dhenkanal purporting to act under 
a. 83, cannot be justified under ‘s. 83. The arrest, 
however, is justified by virtue of Notification 
No. 341. B. of January 14, 1937, by the Governor- 
General-in-Counci! in exercise of the powers con- 
ferred by the Indian (Foreign Jurisdiction) Order in 
Council, 1902. HARAMOHAN PATNAIK V. EMPEROR 
i Pat. 787 
—8s.107, 145—Delivery of possession by Civil 
Court—Proceedings under ‘8.107 or 8.145, if can 
be started— Magistrate, when should proceed under 
either section—Possession regained by judgment- 
debtor and being peacefully enjoyed when pro- 





ceedings started—Inference to be drawn and 
presumption to start with stated. : 
A Magistrate in spite of delivery of possession. 


by the Civil Court, has jurisdiction to start a case 
under s, 145, Criminal Procedure Code. No hard 
and fast rule, however, can be laid. down. A 
Magistrate has discretion when there is an appre- 
hénsion of a breach of the peace to choose either 
8 145 or s. 107. It must be left to his discretion 
which particufar section he chooses. Generally 
speaking, if the dispute arises immediately after 
the delivery of possession by the Oivil Court and 
is between the parties to, thft delivery of posses- 
gion, the more appropriate step will be to bind 
down under s. 107, Criminal Procedure Oode, the 
paty who has been dispogsezsed by, the Oourt. 

tit ifthe delivery of poseession: isan old onè- or 
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the dispute is between a man who has beep given 
possession and a man wib was not dispossessed by 
‘the Court, a proceeding under s. 145, Oriminal 
Procedure Oode, will be more suitable. RAJENDRA 
NARAYAN BHANJA Deo v. QHINTAMANI Manapatra 
Pat. 322 
8. 133—Proceedings under—Public nuisance 
by trade—Dispute between parties, whether trade 
should be stopped or not — Overwhelming evidence 
proving trade to be nuisance—Magistrate ordering 
trade to be stopped and giving adequate reasons why 
its regulation was not proper—Magistrate held 
exercised discretion legally and properly and trade 
could not be ordered to be regulated in revision. 

In proceedings under s. 133, Oriminal Procedure 
Cod e, the only dispute between the parties was whe- 

‘ther the trade which was being carried out by the 
opposite party and which had become a public 
nuisance shpuld be ordeyd to be stopped. There 
wasno dispute that it should be regulated in any 
manner The opposite party were insisting that they 
were carrying on their trade in a proper manner and 
that it was in these circumstances nota nuisance. 
There was overwhelming evidence which proved the 
existence of nuisance which was injurious to the 
health and physical comfort ofthe public. These 
Magistrate ordered the trade to be stopped and gave 
adequate explanation as to why he did not think it 
propor to pass a conditionalorder for regulating ihe 
trade : 

Held, that the Magistrate had complete jurisdic- 
tion to adopt either of the courses provided in s 133 
and as he had exercised his discretion in a proper and 
legal manner it was not within the province ofa Court 
of Revision to impose some conditions, for regulating 
the trade which the evidence in the case did not 
justify and to which the minds of the parties were 
never directed. Maxksoop ALI v. PRESIDENT, Unron 
BRoarp, Garnwa Pat. 852 
———— ss, 133, 137. 135—Nuisance—In deter- 

mining whether final order under 8. 137 is legal, 

Court is concerned only with evidence given at 

enquiry. 

A Court in an enquiry on complaint for nuisance 
je concerned only with the evidence which is 
given at the inquiry. Any information or ez parte 
statements on which the conditional orders were 
“passed are not relevant for the purpose of deter- 
mining whether the final order under s. £37, Crimi- 

“nal Procedure Code, was a legal and proper one, 
Nor can a final order under s. 137, be legally 

- based on the result of a local inspection by the 





Magistrate. RAMESHWAR NARAYAN AGARWAL v. BM- 
PEROR Bom. 511 
————-88, 133, 139-A—Application that certain 


person blocked public right of way by creating 
building—Such person producing evidence under 
a. 139-A to prove that no right of way existed — 
Magistrate cannot proceed with case but must leave 
matter to decision of competent Civil Court. 
Where an application is made toa Magistrate that 
a certain person has erected a building and thereby 


blocked a public right of way, and such a person pro- - 


duces certain evidence under the provisions of s., 139-A, 
Griminal Procedure Code, to prove that no right 
of way existed, it cannot be said that the contention 
of such person is frivolous or that it is entirely un- 
supported byevidence and the matter is one which 
can only properly be decided by a competent Civil 
Court. The Magistrate måst stay proceedings under 
“5. 139-A and has no jurisdiction to proceed with the 
case until the ‘decision of a -competent Oivil 
Court. “Kundan Lara, EMPEROR “Al 4965 
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——— 8. 137 — Complaint for nuisance — Oon- 
ditional order under 3.133 served—Burden of 
proving nuisance. 

A person against whom the conditional order ig 
made and who is required to show cause against 
ths same has only to show cause in respect of the 
matters complained of, and the complainant has to 
make out a prima facie case, that is to say, he has 
to produce befoy the Court legal evidence as'in a 
summons case which would justify a finding that 
what is complained of amounts to a public nuisance, 
The burden of proof is not on the person served 
with conditional order. RAMESHWAR NARAYAN 
AGARWAL v. EMPEROR Bom. 511 


8.137—Flour mill causing vibrations and 
inconvenience to two neighbours — They only 
complaining —No evidence that nuisance . was 
caused to any other person—Nuisance held no 
public nutsance—Order under 9.137, held not justi- 
fied —Even if nuisance was public nuisance, cage 
was not of prohibiting mill but of regulating it, 

A flour-mill caused vibrations tothe premisea of 
two neighbours and caused them inconvenience and 
complaint regarding nuisance. 
There was no evidence toshow that similar nuisance 
or inconvenience or injury to health or physical_ 
eomfort was caused to anybody else by the mill: 

Held, that the working of the mill engine did 
not amount to a public nuisance Any damage or 
inconvenience caused to the complainants’ premises 
by the working of the engins must be regardel as 
a private nuisance and order under s. 137, Crimi- 
nal Procedure Code, was not justified : 

Held, further that even if persons other than 
complainants were injured in their health or physical 
comfort by this flour mill, still it was not a case 
for prohibiting the flour mill but for regulating it 


in some way. Raves.war NARAYAN AGARWAL 9, 
Emreror Bom. 514 
————8.139-A. Ser Oriminal Procedure Code, 

1898, s 133 495 


~——-— SS, 144, 147—Property in which general 
public has no interest in possession of owner—~ 

Magistrate, if. can pass order allowing other persons 

to enter upon property and perform ceremonies 

against owner's wish merely because they are 
prepared to use force, 

Where the general public has no interest at allina 
certain property in possession of its owners, a Magis- 
trate cannot properly pass any order allowing other 
people to enter upon such property and perform 
ceremonies upon it against the owners’ wish. In 
any event, ifthe Magistrate feels that he oaght todo 


‘so inthe interests of the public peace, it is at least 


necessary that he should hold some enquiry under 


.s. 147, Oriminal Procedure Code, in order to discover 


for himself pending any decision by a Civil Court 
whether other persons have any right to the user of 
the land in the manner in which they desire to uge 
it The owners cannot be compelled to allow their 
property to be-used in a way*in which they do not 
wish that it should be used unless it is established 
that others have a right of user. It cannot be the 
intention of the law that a Magistrate should compel 


thé owner of property. to submit to trespass upon it 


merely hecause the trespasser is prepared to usa 
force. PT em V EMPEROR All, 499 
————s, 145. 
Sze Orfmina} Procedure Code, 1898, s. 107 322 
Sie Possessi 322 
———xs, 1 — Decree-holder getting, symbolic 
possession of \judgment-debtor's zemindari’propérty 


tan 


initiate proceedings under s. 
-dure Code, or under any of the preventive sections 
_ of that Code when hehas refused 


. the meaning -of s. 
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—Interference with ‘possession by judgment-debtor 

—Proceedings by decree-holder under 6. 145, if 

can be entertained. 
: Where a decree-holderis given symbolical posses- 
sion of the judgment-debtor's zemindari property 
and he finds afterwards that his possession is betng 
interfered with by the judgment-debtor and ini- 
tiates proceedings under s. 145, Criminal Procedure 
Code, for retaining possession, tye Magistrate can- 
not refuse to entertain proceedings on the ground 


that the Civil Court had not given actual possession 


to the decree-holder. $ 

Tf, however, circumstances show that the decree- 
holder or auction-purchaser has slept over his right 
and has allowed the judgment-debtor to regain 
possession of the property and he is at the time of 
the proceeding in peaceful possession of it, the 
matter stands ona quite different footing. But in 
such cases the Magistrates must take it as an in- 
disputable fact, once delivery of possession is prov- 
ed, that on the day of the delivery of possession 
the party to whom possession was given was in 
possession as against the man who was party to 
that delivery of possession. and was bound by the 
writ. He must start with the presumption that the 
state of things which existed on that day continu- 
ed to exist thereafter unless the contrary is estab- 
lished. The judgment-debtor can only succeed if 


. he establishes beyond doubt that he had completely 


ousted the man who was putin possession by the 
Court and was in peaceful possession ofthe property 
in dispute. RAJENDRA Narayan BHANJA Deo v. OHINTA- 
MANI MABAPATRA |, Pat. 322 


s. 147 —Magistrate refusing to take action 
under s. 147—High Court, if can order him to 
initiate auch proceedings. 

The High Court cannot order a Magistrate to 
147, Criminal Proce- 


to take action 
thereunder. The Magistrate is responsible for the 
peace of the district and when he says thatit is 
not a proper case under s. 147, Oriminal Procedure 
Code, and, therefore, no action is necessary, it is 
not competent for the High Oourt to interfere with 
sach an order. B. B. Biswas v. Muoarram MAHATA 
` Pat. 332 
8. 162—Section, if excludes any confession 
made to Police Oficer in course of investigation, 
whether discovery is made or not. 

The words of s. 162, Griminal Procedure Code, are 
plainly wide enough to exclude any confession made 
to a Police Officer in course of investigation whether 
a discovery is made or not. PAKALA NARAYANA Swamy 
v, Tae KING-EMPEROR PCi 


8. 162—S, 162, if repeals provision of s. 27) 
Evidence Act. - 

Obiter:—The words of s. 162, Oriminal Procedure 
Code, may pro tanto repealthe provisions of s. 27, 
Evidence Act, which would otherwise apply. If they 
do not, presumably itewould beon the ground that 
s 27 ofthe Evidence Act is a “special law” within 
1(2) of the Code of Criminal 
Procedure, and that s. 162 is not a specific provision 
tothe contrary. PAKALA NARAYANA Swami v. Tue 
Kine- EMPEROR i ; PC1 

: +S. 162—Sub-Inépector receiving information 

of shooting incident—He not having information 

of commission of cognizable offence then—He going 

to spot and recording statement of witness—Such 

statement, if recorded during vestigation, if 
t 
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The question whether a statement was recorded 
during investigation or fot isa question of fact. 

On receiving information of a shooting incident 
from a constable, a Sub-Inspector of Police entered 
the information in his diary and started enquiry in 
the matter. He had no information of commission 
of cognizable offence then, On coming to the 
spot of the occurrence, the Sub-Inspector took the 
statement of a witness, While this statement was 
being produced in evidence, an objection was raised 
that the statement was inadmissible in evidence under 
e. 162, Criminal Procedure Code, as it was record- 
ed during the course of an investigation : 

Held, that the statement was admissible in evi- 
dence as it could not be said that it was recorded 
in the course of investigation of:an offence as the 
Sub-Inspector had no information of the commis- 
sion of a cognizable offence when he went to the 
spot. In re MYLASWAMI OYETTY Mad. 78 
ss, 162, 172-—Police diary containing 

abstract statements of witnesses, ascertained as a 

result of questioning—Whether can be used by 

accused as one under 8, 162. 

If a Police diary purported to be kept under s.172, 
Criminal Procedure Code, does not contain any state- 
ment by any witness, but contains only brief records 
of what the investigating officer saw when he arrived 
at the spot, and of information which he asceitained 
asa result of questioning several people, the accused 
is not entitled to use it in the manner provided by 
6.162. Moparak ALI S.aix v. EMPEROR Cal 516 
— s$. 162, 537— Accused has statutary right 

under a, 162, to insist upon his being supplied uith 

copies of statements te Police by jprosecution 
witnesses—Application by accused for such copies 

—Failure of Court to comply with prayer—Such 

failure to comply with mandatory provisions of 

s. 162, vitiates trial—Provisions of 3.537, cannot 

be invoked by prosecution. 

The Legislature in s 162, Criminal Procedure 
Code, has given a statutory right to the accused to 
insist upon his being supplied with the copies of 
the Police statements so that he may be able to 
show by means of -cross-examination that the wit- 
nesses are making statements in Court which are 
directly contradictory to what they stated before the 
Police, and the Courts should be careful to see that 
the trial of an accused is conducted in the manner 
so carefully laid down by the Code. The provisions 
of s. 162, are applicable tothe trial of a summons 
case as well as to the trial of & warrant case. 
Failure to follow the mandatory provisions of 
8. 162, vitiates the trial and -the accused is entitled 
to have a re-trial. In such a case, the provisions 
of s. 537, Criminal Procedure Code, cannot be called 
into aid by the prosecution because unless the 
statements of the witnesses before the Police: have 
been furnished to the accused or have been seen 
by the Oourt itself, the High Ovurt is unable to 
say that the accused has not been prejudiced and 
where there is a violation of the plain directions 
in the statute as to the mode in which the trial 
of the accused should be conducted, the High Court 
is bound to assume prejudice to the accused. 

An accused was being tried of an offence under 
8 182, Penak Uode. Before the examination of the 
prosecution witnesses actually began, the accused 
put in a petition to the Magistrate complaining 
that although he made an application asking for a 
copy of the final report ên the case, which was the 
basis of the complaint against him, he had not been 
supplied any copies so far. Heealso stated in that 
petition that he was not in possession of the state- 
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ments of the witnesses in the Police diary. and, 
therefore, he prayed that tlf Court may be pleased 
“to order the copies to be given to him before he 
was asked to cross-examine the witnesses," The 
Magistrate thereupon merely directed the Police 
Sub-Inspector to show the final report to the accus- 
ed before the case was taken up. Thereafter the 
witnesses for the prosecution were examined and 
cross-examined by ths accused without his being in 
possession either of acopy of the final report or 
of the statements of the prosecution witnesses. 
The accused was subsequently convicted : 

Held, that the whole trial was vitiated by reason 
of failure of tHe Magistrate to comply with the pro- 
visions of s. 162, Dinanata BAHAY v, EMPEROR 

Pat, 845 
s. 162 (1)~Scope of—Statement even when 
made by person ultimately accused, is not admissible 

The words “any person" in s. 162 (1), Criminal 
Procedure Code, in their ordinary meaning would 
include any pergon though he may thereafter be 
accused. Investigation into crime often includes 
the examination of a number of persons, none 
ofwhom or all of whom may be suspected at the 
` time, The first words of the section prohibiting the 
- statement, if recorded from being signed, must apply 
toallthe statements made atthe time and must 
thereforeapply to a statement made by a person 
` possibly not then even suspected but eventually 
accused. “Any such statement” must, therefore, 
include such a case; the words of the section therefore 
lead to the conclusion that the statement is not 
admissible even when made by the person ultimately 
accused, 

[Even though the statement in question was wrongly 
admitted by Courts in India, their Lordships follow- 
ing the iule of the Patna High Court expressed in 
8 537, Criminal Procedure Code refused to set aside 
the convictions, since, there was ample evidence to 
establish the guilt of the accused and because the 
admissibility did not result in failure of justice,] 
PAKALA NARAYANA Swami v. Tue Kinc-Emprror 











PC1 

© ——s8, 172. Sez Criminal Frocedure Code, 1:98 
8.162 516, 

- 8.188, Ber Ciminal Procedure Oode 1808, 

8, 271 431 
—8, 195, Sze Criminal Procedure Code, 1898, 

s, 476 586 


———S, 195 (1)(a)—Complaint—Object of s. 195 
(1) (a)—“Public servant concerned " means person 
holding particular post and not particular 
individual, who passed order. 

The words “ public servant concerned ` in s. 195 
(|), of the Oode of Criminal procedure do not mean 
a particular individual but the person atthe time 
holding a particular post. The object of s. 195 
(1) (@), is that the person best qualified to decide whe- 
ther a complaint should or should not be made, should 
have the power to make a complaint. Whether a 
complaint should or should not be made depends on 
circumstances existing at the time that it has to be 
- decided whether a complaint should or should not 
be made and it is, therefore, the pereon who is 
then on the spot who can decide and not the 
person who originally passed the order and having 
been transferred subsequently who may be, in some 
other district, where he cannot possibly say whe- 
ther a complaint should or should not be mads. 
Kına- EMPEROR v. CHHEDI SINGH Oudh 769 
8.195 (1) \b)—Applicability to prosecution 
for offence for making false charge which did not 
reach any Court of law. 4 . 
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Section 195 (1) (b), Criminal Procedure Oode, does 
not apply to 8 prosecution for the offence of making 
a false charge which had not reached any Oourt of 
law. 

Where the Police after investigation find that 
the *report made by the accused at the Police Station 
charging certain persons with an offence, false and 
malicious and throw out the case, and the accused 
does not carry thgcese any further or file a com- 
plaint in any Court, his prosecution by the Police 
under s. 211, Penal Oode, is not barred by s. 193 (1) 
(b), Criminal Procedure Ocde. Tue Kine v. Ma E 

Rang. 906 
——— $. 195 (1) (b)—Giving of “B” summary, 

whether brings offence within 3 195 (|) (b). 

The mere fact that a Magistrate gives a “B" sum- 
mary does not bring the offence in relation to which 
that summary is given within the provisions of 
s. 195 <1) (b), Criminal Procedure Oode, for, the giving 
of a “B" summary is merely an administrative and 
not a judicial act, RAJI v. ALLAUDIN M. Samo 

Sind 650 
--——-- $, 200. SER Penal Oode, 1860, s. 211 
436 


—$, 223—Term “manner” in s. 223, Criminal 
Procedure Code (Act V of 1898), in-ludes every 
ingredient by which act ceases to be one of mere 
deception and becomes one of cheating. 

The word “manner” ing, 223, Criminal Procedure 
Code, could fairly be interpreted as including every 
ingredient by virtue of whichthe act ceases to 
become oneof mere non-criminal deception and 
becomes one of “cheating” within the meaning of 
s. 415 and the effect of the deception upon the victim's 
body, mind, reputation or property would thus be a 
part of the “manner” of cheating. GIAN Sineu v, 








EMPEROR Lah, 485 

————-§. 225. See Penal Code, 1860, ss. 415, 5 
4 

s. 247. See Criminal trial 858 (a) 


—-— $8. 247, 439—Acquittal not based on 
merits, Judicial Commissioner's Court, if can set 
it aside. 

Upon an application in revision by the complain- 
ant, the Court of the Judicial Commissioner can 
set aside an order of acquittal, not based upon merits 
of the case at all but one made under s. 247, Crimi- 
nal Procedure Code, and order the case to proceed 
according to law. Sonty. KISnNOMAL MANGHANDAS 

Sind 989 

8.256—Magistrate on date the charge is 

framed asking accused whether he wants to crosg- 

examine prosecution witnesses—His failure to 

record reasons for doing 80, in writing, is 

irregularity and does not vitiate trialif accused 
is not prejudiced thereby. ; 

A Magistrate is entitled to puta question to 
the accused as to whether he wants to cross- 
examine prosecution witnesses either immediately 
after the charge is framed or on the next date 
after the charge is framed: but if he puts the ques- 
tion on the date the charge ás framed, he is to 
give his reasons in writing for doing so under 
s. 256, Oriminal Procedure Oode. His failure to give 
his reasons in writing, however, does not amount 
to anything more than an irregularity. At best it- 
is a kind of omission in procedure contemplated by 
s. 537, Oriminal Procedure Oode, which can be 
cured. Lf, therefore, such failure does not prejudice 
the accused, it does not vitiate the trial. Nisag 
Auman v. EMPHROR Pat. 839 
—~§, 254; Ses Oriminal Procedure Qode, 1898 
B. 439 A 241 
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ss. 271, 188— Number of charge-sheets 
originally filed against accused— All charged with 
being members of gang—Only one charge in Sessions 

Court— Propriety—Proof of association outside 

British India to commit crimes, if barred under 

s. 188, Criminal Procedure Code, read withes. 4, 

Penal Code (Act XLV of 1°60). 

In atrial under s. 401, Penal Code, although a 
number of independent charge-qheets were originally 
filed, there is nothing objectionable if in the Sessions 
Court only one charge has been framed against all 
the accused, when all the accused are in fact 
members of a gang, for all the members can be tried 
together for the offence of being members of that 
gang. It matters not how and when they were 
arrested. 

In, such a case the proof ofthe association of the 
accused outside British India for the purposes of 
committing crimes is not barred under s. 188, Crimi- 
nal Procedure Oode read with s. 4, Penal Oode, for the 
Court is not concerned with the trial of a person for 
an offence committed outside British India, but with 
the fact that the accused committed offences outside 





British India, which affords evidence that the ac- 


cused associated together for the purpose of committ- 
ing crime. ABUMUGAM V. EMPEROR Mad, 431, 


8. 298—Judge musi determine, whether any 
evidence had been givenan which jury can find 
question for party on whom onus of proof lies. 
The Judge's duties elaborated under s 298, include 

the duty to decide all questions cf law arising in the 
course of the trial. It would, therefore, come within 
the duty ofthe Judge to determine whether any evi- 
dence had been givén on which the jury could pro- 
perly find the question for the party on whom the 
onus of proof lies, | for, that ig a question of law. 
EMPEROR v. LABBAT KUTTI Mad 605 


8 401—Order of unconditional remission of 
sentence—If can be cancelled and sentence restored, 
later than date on which prisoner is due for release 
under order of remission— Powers of Lo:al Govern- 
ment under 6. .0l-—Order of remission, effect of— 
Order under 3.401, signed by Governor—-It is still 
an order of Provincial Government 
Once the Government remits a sentence uncon- 

- ditionally, it is not'open to it, in the absence of 
fraud or mistake to cancel the remission and 
restore the sentence, Even assuming that it could 
do so, an order of this kind which has been acted 
upon to the extent of alteringthe History Ticket, 
to the extent of informing the Legislature of the 
remission, cannot be amended or cancelled or 
suspended by the Assistant legal Remembrancer 
writing to the Superintendent ofthe Central Jail 
a memorandum telling the Superintendent to keep 
a prisoner in custody until he istold to let him 
go. That is not the way that orders are amended. 
- When the amending order is passed eight days 
after an application for habeas corpus writ under 
s. 491, was launched and one month and 12 days after 
the prisoner was ertitled to be releassd under the 
original order of remission, only possible locus 
: poenitentiae is clearly at an end. 
. Per Bose, J.—The Executive Government has not 
-got unfettered and unqualifie] freedom of action in 
these matters. Viewed ina broad and liberal light, 
its powers in this respect are in a senses derived 
.from a statutory delegation of the Royal Preroga- 
tive of parden ; not co-extensive with it, and not 
-Superior to it; in fact s. 401 (5), the Oriminal 
‘Procedure Oode, leaves the right of His Majesty and 
of the Governor-General, when such right is dele- 


„accused person has been disqharged. 
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gated tohim, intact; but certainly of a like general 
chavActer. That being so, the rights of the execu- 
tive cannot he greater than those of His Majesty 
himself except and unless, and only in so far as, 
they are specifically enlarged by statute. It cannot 
be said that an order of remission is never open 
to recall. It may be in certain circumstances: 
fraud and mistake for example might justify such 
action. But it cannct be done arbitrarily. The 
matter vitally affects the liberty of the subject, 
and so, if such power exists at all, it can, 
only be exercised in circumstances which a 
QOourt of Justice would uphold on general grounds 
of justice, equity and good conscience, and of pub- 
lie policy. In every case Government must be pre- 
pared to substantiate and justify its action and that 
means that it must give reasons, first to the person 
concerned, and then, if the matter reaches Court, to 
that Tribunal. It cannot merely say: “I have done 
it and that is all thaf need be sail. l have the 
right and Ihave the power.” 

The effect of an order of remission is to wipe oat 
the unremitted portion of the sentence altogether 
and not merely to suspend its operation, 

Though an order under s, 421, passed by the 
Local Government is in the name of the Governor, 
it is in reality an order of the Provincial Govern- 
ment. ` 

Viewing sub-s (1) of s 401, as a whole, it is the 
clear intention of the Legislature to confer a “power” 
to suspend or remit a sentance Venxates. YESHWANT 








DssHPANvE v EMPEROR Nag. 594 FB 
- 8, 435, Se Criminal Procedure Code, 

1898, s 436 i 581 
8.436. Ser Criminal Procedure Code, 1898, 

s 49i 384 SB 


~——-— §8. 436, 435—Revision—Jurisdistion to be 

used sparingly—Careful and proper order of trying 
, Magistrzte — Sessions Judge should not interfere 
: because he holds different views on evidence— 

Criminal trial. 

Section 436, Criminal Procedure Code, must be 
read with s. 435, and the limitations within which 
jurisdiction in revision is to be exercised, are in- 
dicated by the words of sub-s. (1), itself. It is 
true these words are wide but they again are limit- 
ed in their application by the fact that jurisdiction 
exercised in revision is anextraordinary jurisdiction 
and that that jurisdiction isto be exercised only in 
exceptional cases and sparingly. 

t is not intended by sub-s, (1) cf s. 435, Oriminal 
Procedure Code, that a Sessions Judge should usurp 
the jurisdiction conferred by law upon Magistrates 
and that he should interfere with an order of a 
Magistrate which may fairly be deemed a proper 
order, merely because the Sessions Judge does take 
a different view upon the evidence from that of the 
trying Magistrate, the view of the trying Magistrate 
being a reasonable view in all the circumstances of 
the case. AZIZUDDIN it, FARUQUI y. EMPEROR 

Sind 581 
ss. 436, 437—Review—High Court, tf can 
set aside in review order of discharge passed 

under s, 494. l 

Per Bartley and Henderson, JJ.—The High Court 
has jurisdigtion in review to interfere with an 
order of discharge passed upon an application made 
by the Public Prosecutor under the provision of 
s. 494, Oriminal Procedure, Oode. Under the very 
terms of ss, 436 and 434 the High Qourt has power 
to order a further enquiry ina case in which an 
DEVENDRA 
Kumaz Roy v, Yan Bakat Ouaupavry Çal, 384$ B 
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d 
Szz Oriminal Proeedure Code, 1898, s, 217 989 
Ses U. P. Naik Girl's Protection Act, 1929, s. 4 aes 








S. 439 — Enmity between accused and 
complainant— Caze ab initio improbable —Con- 
viction can be set aside notwithstanding concurrent 
findings of fact by lower Courts, 

When acase seems ab initio improbable and 
there is enmity between the parties, the element of 
doubt is so very strong therein that the conviction 
must be set aside giving benefit of doubt to the 
accused even on Yevision notwithstanding the con- 
current findings of fact by the Oourte below. 
Beris Kisuorz v KING-HMEEROR Oudh 467 


S. 439—High Court, when interferes. 
The High Court will interfere in revision only when 
substantial quegtions arise Gnesi V. EMPEROR 





All. 230 
ss. 439, 259— Complaint against accused 
charging him with offences under se. 420, 405 and 
403, Penal Code (Act XLV of 18°0:—Complaint 
dismissed due to absence of complainant on first 
hearing and accused discharged — Dismissal 
resumably under s. 259—Fresh complaint on same 
facts~Charge framed after hearing evidence— 
Objection that previoua order of diicharge wos 
illegal and vitidted subsequent proceedings — 
Accused held was not prejudiced and High Court 
would not interfere in revision, 

The making of an illegal order does not necessarily 
vitiate the proceedings, There is no universal rule 
that disobedience even of ‘a mandatory provision in 
a statute has the consequence of nullification of the 
proceedings, irrespective of any question of prejudice 
to the accused or other party. Where an accused has 
not been in any way prejudiced bya certain pro- 
cedure followed bythe Oourt and unless it were 
necessary to do so, it would obviously be undesirable 
to interfere in revision when the effect of the inter- 
ference would merely be that the evidence which has 
been recorded will have to be recorded over again, 
with consequent waste of time aud money, 

A complaint was brought against the petitioner 
charging him with offences underss 420), 406 and 
403, Penal Code The case was fixed for hearing. 
The complainant was. absent on that day and the 
Magistrate then made the -order presumably under 
6.259, Criminal Procedure Code “complainant absent. 
Accused discharged.” A fresh complaint was filed 
on the same facts. This complaint was proceeded 
With, evidence was heard and ultimately acharge 
was framed. All this time the accused was not 
represented by an Advocate. But after the charge 
was framed, he engaged an Advocate to defend him 
anda point was then" taken that the order of dıs- 
charge was not a legal order and that it vitiated all 
subsequent proceedings : 

Held, the High Court would not interfere in 
revision as the accused had not been prejudiced by 
the procedure followed. ALIMAHOMED JoosaB V. 
KASTUROHAND BALABHAT JHAVERI Bom. 241 


8. 476—FPerson against whom complaint is 
made not availing of remedies open to him to get 
order set aside before trial —Whether chn contend 
after trial that Court had no jurisdiction to make 
complaint. 

+ Where a person against wham a complaint under 
» 8. 476, Criminal Procedure Code, ia made, failed to 
avail himself of the remedies which were open tohim 
before his trial began, ‘he is not entitled, when once 
tho Magistrate has tried the case, to argue that the 
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complaint was not a valid’complaint and that there 

was a lack of jurisdiction by reason of the incompe- 
tence of the Judge to make it. Viruoo Vv, EMPEROR 

Nag. 577 

$.476-B. Sze Provincial Insolvency Act, 

1926, ss, 69, 70 237 
———s. 476-B—Appellate Court, if can remand 

case under s. 4:6-B to lower Court for purpose of 

filing comp'aint 6 

Obiter, —Where a Court refuses to file a complaint 
under s. 476, and an appeal is filed under s 476-B, 
against this order, the Appellate Court can, under 
s. 476-B, remand the case to the lower Oourt for the 
purposeof filing a complaint, Vituvo v. Emperor 

Nag. 577 

8. 476-B—Charge against complainant 

under 8. 211, Penal Code (Act XLV of 1860)—No 

opportunity to show cause why complaint should 

not be made, given to him—Delay in filing appeal 
to High Court held should be condoned. 

A charge was made against a complainant under 
s. 211, Penal Code, without giving him any oppor- 
tunity of showing cause why the complaint should 
not be made. Till thetime he received summons 
to appear and answer a chargeon a complaint 
made by the Magistrate, he did not know anything 
about the matter. Soon after he knew of this, he 
applied for a copy of the order of the Magistrate 
and by that time his appeal to the High Court 
was out of time, more than thirty days having 
elapsed : 

Held, that the delay must be condoned. RADHA- 
KRISRIN G. KESWANI v. EMPEROR Sind 436 
ss, 476, 195—Entry must hare been 

fabricated for purposes of being used in proceedings 

though actual user is not necessary. 

Before action can be taken, on an «pplication 
under s 476, read with s 19), against a person for 
having fabricated evidence by making false entry, 
there must be some satisfactory evidence that the 
entry was fabricated for the purpose of being used in 
proceedings though the actual usa is not necessary. 
GOPALDAS K ETRIYA V. JNANENDRA Nata Dawn 

Cal. 586 
—s83. 476, 195—High Court, if can direct 
preliminary inquiry. 

Under s. 476, Criminal Procedure Code, the High 
Court can direct a preliminary enquiry on an ap- 
plication made to it under s 476, read with s. 195, 
Gopatpas K ,ETRIYA V. JJNANENDRA Nata Dawn 

Cal. 586 

s8. 476, 195 —Person making contradictory 

statement in case—High Court, when can take 
actton—Necessary ingredients, for taking action. 

In an application made under s. 476, read with 
s 195, Criminal Procedure Oode, to the High Court 
for action against a person for having made con- 
tradictory statements in a case, every allowance 
should be made for forgetfulness and for confusion, 
but in a proper case, the Court should take action, 
There mut bea reasonable or something more than 
a ieasoneble probability of convi®tion. High Court 
would not ordinarily take action unless it is really a 
bad case. GOPALDAS KHETRIYA v. JNANENDRA Natu 
Dawn Cal. 586 

—ss. 476, 476-B—~Petition that Court 
should lay complaint, refused—Court, if can sub- 
sequently grant it. 

Whatever the powers of an Appellate Court are to 
remand a case when an appeal has been filed before it 
under s, 476-B of tke Oriminal Procedure Oode, the 
powers of a Uourt'to lay a complaint in respect of 
an offence committed before it remain unimpaired 
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A Oourt, after having declinéd to accede to a petition 
that it should lay a complaint, is not debarred from 
laying one suo motu if, on a further consideration, it 
finds, whether such conclusion is reached on a further 
study ofthe facts or on an elucidation by a higher 
tribunal, that there is really a case for making a 
complaint. VITHOO v. EMPEROR Nag. 577 


s. 488-— Maintenance includes education of 
childern—Advanced ageof Bhild is change in 
circumstances, , 
The meaning of“maintenance”as used in s. 488, 

Oriminal Procedure Oode, includes the education of 

children, thatisto say,the minimum amount of 

education which the conventions of the couatry call 
for, The mere maintenance of the body: is not suffici- 
ent ; provision has to be made for the child's develop- 
ing mind and conscience. ` 
The advance in ageof the child is a change of the 
child's circumstances. Maune Sawe Bay, Ma Tazin 

Nya Rang. 584 

——_——-—§, 491, See Madras High Court—§ ppellate 
Side Rules, rr. 2, 2-A 





la 

216. 

s. 491—High Oourt or any Judge, if can 
issue Common Law writ of Hobeas Corpus in case 

ecvered by es 491. ; i R 

High Court or any Judge of it cannot issus the 
Common Law writ of Habeas Corpus in any of the 
cases covered by s. 491, Criminal Procedure Code. 
By Acts of Legislature lawfully passed in 1875 and 
subsequent years, the Legislature has taken away the 
power to issue the prerogative writ of Habeas Corpus 
in matters contemplated by s 491, Oriminal Procedure 
Gode, Distaior MAGISTRATE, Trivanprom v. K. O. 
MAMMIEN MAPPILLAI Mad. 216 FB 
—:— -S.491—0rder by Single Judge issuing writ 

of Habeas Corpus, whether wuhin jurisdiction, 

An order ofa Single Judge directing writ of 
Habeas Oorpus to be issued 18 an order passed with- 
out jurisdiction and it must be dieregarded and the 
application filed under s. 491, Criminal Procedure 





Code, must be dealt with by the Bench dealing with - 


criminal matters Duistricr MAGISTRATE TRIVANDRUM 
v. K. O. MAMMEN MAPPILLAI Mad. 216 FB 
--$, 494—Withdraual of case—Discretion is 

of Public Prosecutor alone. É | 

To the Public Prosecutor is entrusted discretion to 
withdraw from the prosecution with the consent of the 
Court and his withdrawal puts an end tothe case. 
The law gives him a real discretion inthe matter. 
It may often be proper for him to coneult the District 
Magistrate or other authorities before exercising that 
discretion, but in the eye of the law and of the 
Court the discretion is his alone, subject to the cone 
sent of the Court. The Public Prosecutor holds a 
very honourable and responsible office. HEMPELoR V. 
LABBAI KUTTI k Mad. 605 


———.-88. 494, 436—Accused charged, under 

gs, 193, 467,477, Penal Code. (Act XLV of 1060), 

‘jor tampering with deed in custody of Registry— 

Prosecution evidence taken—Government calling for, 

record and returhing it after six months—Gover- 

nment Pleader applying for withdrawal of case— 

Magistrate finding prima facié case existing but 

discharging accused—Accused relation of one of. 

Ministers—Order of withdrawal and discharge by 

Magistrate held should be quashed—Action of 

Government held iilegal and improper, 

Where a deed which has been deposited in the 
Registry so that an accurate record ofit could be 
made and perpetuated, is alleged to have been tam- 
pered with whilst it was inthe custody of a re- 
gistrar, in the public interests ity is desirable, nay 
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more, it is necessary, that matters of that kind 
should be proved to thé full and that if anyone 
has been guilty of any offence against the law in 
connection with it, he should be punished, 

A document had been tampered with while it 
was in the custody of the Sub Registrar, There- 
upon the opposite party .and the Sub-Registrar 
were prosecuted under ss, 193, 467, 477, 109 and 
120-A, Penal Code. After some evidence for the pro- 
secution had been recorded, the Government called 
for the record which was not returned back for 
six months, After it was received back, the Gov- 
ernment Pleader filed a petition for withdrawal of 
the case under s.494, Oriminal Procedure Code, on 
certain grounds which were not substantial. The 
trying Magistrate although holding that there was 
sufficient and substantial evidence to show that the 
offence had been committed, passed an . order of 
discharge which was, asked for. The District 
Judge upheld the order, It was found that some 
of the accused were related to one of the Ministers : 

Held, that consent of the Magistrate was not 
properly given and the orders of withdrawal and 
discharge which followed upon it should be quash- 
ed. The action of the Government in calling for 
the records of the case from the Magistrate whilst 
it was still proceeding, and retaining them for 
six months was illegal and improper. There was 
no provision in thecriminal law by which such 
interference could be made. DEvENDRA Kuman Roy 
v. Yar BAKET CHAUDEURY Cal. 384 5 B 

s. 499— Provisions, if override inherent 
powers of High Court in matter of granting bail— 

High Court atrecting production of accused on 

particular date and subsequently in Court of 

District Magistrate to hear judgment reserved— 

Failure of sureties to produce him—There was held 

forfeiture of bond—Criminal trial— Surety. 

The provisions of s. 499, Criminal Procedure Code, 
are not exhaustive and do not override the inherent 
powers ofthe High Court in matters of bail. There 
are no restrictions onthe High Oourt in the matter 
of imposing conditions on which it grants bail. 
There is no irregularity in the High Oourt directing 
that the suretiesshall be responsible for the prodac- 
tion of an accused person on bail in the High Court 
and for his subsequent production in the Court of 
the District Magistrate of the district where he was ` 
tried to hear the reserved judgment in his appeal. ` 
Such a bond is valid. Where the sureties were well 
aware ofthe terms on which they had undeitaken to 
furnish security for the due appearance of the ac-. 
cused, as the terms were set out in the bond which 
they signed, and they knew that they were responsi- - 
ble for his appearance not only in the High Court. 
but in such Vourt as the High Court might direct. 
him to attend in order .to surrender to his bail and 
they fail to produce the accused before the Court - 
according to the directions of the High Oourt, there : 
isa forteiture of the bond. ADKOO v. EMPEROR A 

Nag. 608: 

8, 512—Strict proof of condition laid down 

in s. 512 —Fact of death of witness must be proved 
like any ather fact. 

Section 512, Criminal Proceduro Code, which em- 
powers a Magistrate to take the depositions of cer- 
tain witnesses in the absence of the accused, enacts 
an exception tothe principle embodied in s, 33, 
Evidence Act, namely that the evidence of a witness 
which a party had Ro right and opportunity to 
cross-examine, is not legally admissible. Before an 
exception can be availed of, theconditions prescribed 
by the statute must be strictly complied with, Eveg 
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under s. 33, Evidence Act, strict proof of the con- 
ditions required in that gection are insisted on, 
especially in criminal cases, Much more so under 
8. 512, Criminal Procedure Code. Therefore it is 
incumbent that the death of the witnesses must be 
proved and the burden of proving the factum of 
death isuponthe party who wishesto tender the 
evidence. The fact of death must be proved like any 
other fact and a mere reportthat a certain person is 
dead is not sufficient. EMPRROR v. LABBAI KUTTI 
Mad 605 
——-—8. 514—Surety bond for keeping peace— 
. Accused commiliing offence and convicted —Bond 
| forfeited—Puoceedings under s. 514, tf can be taken 
at a subsequent date after conviction. 
; Where the words of a statute are plain and clear 
gnd admit of but one meaning, it is not open to the 
Courts to speculate as to the intention of the Legisla- 
ture. In such cases the intention of the Legislature is 
to be gathere@ from the words used, 

There ia nothing in s. 511, Oriminal Procedure 
Code, orany other part of the Code, which restricts 
expressly or by necessary implication the power of 
the Oourt to take action for realization of the penalty 
under the bond after the order convicting the accused 
has been passed. The mere fact, that no immediate 
-action under s. 514 bas been taken against the person 
‘under recognizance to keep the peace, or against the 
‘surety, on theconviction of the former to keep the 
peace, is no bar to such proceedings being taken, at 
a subsequent time, e, g, after expiry of the time for 
appealing or after the dismissal of an appeal by the 
principal. RASUL Kuan v, Emrzgon Lah. 849F B 


—S. 522—Magistrate not finding that criminal 
force was used but finding evidence of complainant 
` to at effect as true—Competency of order under 
8. 522, `. 
Where a Magistrate finds that the evidence of the 
‘complainant that the accused used criminal force in 
‘breaking. the lock of the house was true, an order under 
8. 522, Oriminal Procedure Oode, is competent even if 
the Magistrate has not actually found that there was 
‘criminal force. Ropa v AUTAR SINGH Lah. 501 
—~—-S. 522—S, 522 (3), if imposes period of 
limitation on Court of Appeal or revision—Order 
of restoration by Appellace Court more than one 
month after conviction — Interferense with, by 
High Court, in revision, 
-Bub-s, (3) of s. 522, Criminal Procedure Code, im- 
- poses no period of limitation ona Court of Appeal or 
revision, A Oourt of Appeal can, therefore, pass an 
‘order restoring possession more than one month 
after the date of conviction and High Uourt would 
mot interfere in a revision by coavicts against the 
-Appellate Uourt's order restoring possession. Ropa 
-v, AUTAR SINGH Lah. 501 


—SS, 522, 522 (3)—Accused breaking lock of 
house in absence of owner and taking possession— 


If uses criminal forse—Order under s. 522, if 
compétent, 


Where an acoused takes 
breaking the lock in the absence of a person in posses- 

` sion of the house, he uses criminal force tothe lock 
which he breaks, criminal because it involves the 
crime of mischief and an order under 3.924, Oriminal 


Procedure Uode is, therefore, competent, Ropa v. 
AUTAR SINGH Lah. 501 


— -———8, 537. 
Sze Oriminal Procedure Mode, 1898, s. 1682 845 
Sea Uriminal Procepure Code, iy, s. 162 (1) 1 


8.537 (Q)—Irregularity in complaint by one 
to anether, tf curable, i ii Si 


180—G; L—V1 








possession of a house by 


Court 
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-Although it is no longer possible to apply the pro- 
visions of s, 537 in the case of want of sanction requir- 
ed by 5.195 of the Criminal Procedure Code, an 
irregularity in a complaint made by one Court to 
another is curable under subs, ‘a\, since a com- 
plaiat made by a Court is, for the purposes of s. 537 of 
the Criminal Procedure Uode, in no wise different 
from a complaint made by a priyate individual. 
VITHOO v, EMPEROR » Nog. 577 
Criminal trial. Szu Criminal Procedure Code, 

1898, s. 436 581 
—Acquittal—Setting aside of —Original charge 

under s. 427, Penal Code (Act XLV of 1860)— 

Magistrate holding local inquiry without notice to 

parties and concluding that offence was under 

8, 428, and acquitting accused under a, 247, Criminal 

Procedure Code “Act V of 1838)—Acquittal held, 

must be set aside. 

The charge framed against the accused was one 
under s. 427, Penal Code. The Magistrate held a 
local inquiry without notice to the parties during 
the course of the trial, and as a result, came to the 
conclusion that the offence made out was one under 
s, 426, Penal Uode. After having come to that con- 
clusion he acquitted the accused under s. 247, Crimi- 
nal Procadure Code, because the complainant did 
not happen to be present on the date on which 
he was to pronounce judgment : 

Held, tht there were serious illegalities as a 
result of which the order of acquittal was vitiated 
and it must, therefore, be set aside, BANKIM BRBJARI 
Sen v. Yusur MIAN Pat. 858 (a) 
— Commitment —Dacoity case—Magistrate 

discharging accused after preliminary enquiry and 

after considering ali evtdence—Sessions Judge not 
spectfically finding prima facie case but taking 
different view—His order of commitment, held 

improper. i 

The Magistrate discharged the accused4in a 
dacoity case after holding a preliminary enquiry in 
the case. The Magistrate gave perfectly adequate 
reasons in support of his conclusion that no prima 
facie case had been made out against the accused. 
In fact he went to the length ot saying that most 








-of the important prosecution witnesses were totally 


unworthy of credis and that the prosecution evidence 


“was onthe face of it absolutely incredible. It was 


impossible tosay that the Msgistrate acted im- 
properly in assessing the evidence that was put 
before him. The Sessions Judge's opinion about 
the evidence was different from that of the Magis- 
trate. He had not specitically found that there was 
prima facie evidence of the commission of an offence 
exclusively triable by a Court of Session : . 
Held, that the sessions Judge in ordering the 
accused to be committed for trial fur dacoity, acted 
improperly in committing the accused for trial to the 
Uourt of session. PALANIAPPA Tuvan v. KARUPPA 
GouNDEN Mad. 576 
-———— Complaint Offence under Penal Code (Act 
XLV of 1800), s. Zlk not commuted in or in 
retation toany Court—~Prisage person, if can make 
comptaint of offence. 
it is not the intention of the Legislature that an 
offence under s.21i, Penal Code, cinbe made the 
subject ofcomplaint only by Vourts or public officers, 
When an offence under s. 211, Penal Gode, is not com- 
mitted in or in relation to any Uourt, a complains of 
such an offence can be made by a private individual. 
KAJI v. ALLAUDIN M. Samo sind 650 
Compromise—Parties filing compromise 
petition ` for offence, for compromising which no 
leave of Court ia required—Magistrate ts bound to 
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acquit accused—Complainant cannot resile and 
. insist on case being proceeded with. 
“In law a composition once arrived at between 
the parties is complete as soon as itis made, and 
it has the effect of acquittal even though one 
of the parties later on resiles from the comprontise. 
The Magistrate is in duty bound to order an 
acquittal onthe filing of the compromise petition 
signed by both parties in Oourt f@r an offence which 
is compoundable without leave of the Court and the 
complainant cannot by a subsequent withdrawal of 
the petition before any order is passed on it, insist 
upon the case being proceeded with. Dusaricnsanp 
SINGH y. EMPEROR Pat. 627 


~ Confession—What is—Statement containing 
self-exculpatory matter when amounts to confes- 
sion. i 
No statement that contains self-exculpatory matter 
‘can amount to a confession, if the exculpatory 
statement is of some fact which, if true, would 
negative the offence alleged tobe confessed. More- 
over, a confession must either admit in terms the 
offence; orat any rate substantially all the facts 
which constitute the offence. An admission of a 
gravely incriminating fect, even a conclusively , 
incriminating fact is not of itselfa confession, e. g., 
an admission that the accused isthe owner of and 
‘was in recent possession of the knife or revolver 
` which causeda death with no explanation of any 
‘other man's- possession, The definition of confession 
is not contained in the Evidence Act and in that 
Act it would not be consistent with the natural use 
of language to construe confession asa statement by 
án accused “suggesting the imference that he 
committed” the crime, PAKALA Narayana SWAMI v. 
Tar Kina-EmMPeror P. C. 1 
-n Deposttion—V arification that deposition has 
- ben read over to witness must be signed by presiding 
` officer of Court. 
The essential feature in verifying that a deposition 
‘has been read over and interpreted to a witness is 
the certificate signed by the presiding officer of the 
‘Oourt. This is a statutory provision. Any initialling 
by the Header prior to the signature by the Judge is 
-unessential and is merely done for the Reader's own 
convenience or for the more certain satisfaction of the 
Judge; but, when the Judge has certified that the 
evidence has been read over to the witness, it must 
be presumed until the contrary is shown that this has 
been done, VitHoo p. EMPEROR Nag. 577 


— Evidence— Admissibility — Entry in daily 
diary of thana before recording of first informa- 
tion report—Admissibility in evidence. 

An entry made at the instance of a Sub-Inspector 
before the recording of the first information report, 

. in the daily diary of the tkana, mentioning the 
names of some of the accused alleged tohave been 

. givento him by one of the persons alleged to have 
been assaulted and injured, is a part of the proceed- 
ings of the Police and is consequently inadmissible 
in evidence for any purpose in Court: AHMAN v. 
. EMPEROR Lah. 507 
Evidence—Statements of witnesses who are 

accused in counter-cases—Admssarbrlity. 
The priuciple that the statements of witnesses are 
not admissible evidence merely because they happen 
to be the statements of persons whoare accused ina 
. eounter-case is clearly wrong. In re RALIMAN KAN 

Saute Mad, 592 
Evidence — Witness making statement sn 
examination-in-chiey after gwing evidence in sup- 
port of charges against accused-tHe stating thas 
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certgin persons told him that accused told that he 
had instituted false ca% against witness so that he 
might withdraw from case and that some other 
persons also told him that accused also told them 
that he would institute hundreds of cases against 
witness and would see him in jail—Held, that evi- 
dence should have been disallowed. 

A statement made by a witness in examination-in- 
chief after the witness had given evidence in support 
of the charge of cheating and misappropriation 
against the accused was as follows: Certain person 
“told me that the accused had told them he had filed 
a false case against meso that 1 may either withdraw 
from this case or I might have the matter compromised. 
The accused spoke similarly tocertain other persons, 
The false case referred to is the case brought by one 
under s. 497, Penal Code, against me and which was 
dismissed. The accused also said to those people that 
he would have hundreds of cases instituted against 
me and would see me in jail” : ° 

Held, (inorder of reference) that the statement 
could have no other object than to prejudice the 
Court against the accused by showing that he had 
been attempting to force the withdrawal or com- 
promise of the case. It was evidence which the wit- 
ness should not have been asked to give and which 
the Court ehould have disallowed. MosamMMap Yusur 
v. ImTiaz AHMAD KHAN Oudh 745 F. B, 

Exz-manager of, co-operative society pro- 
secuted under ss. 477-A and 120-B, Penat Code 

(Act XLV of 1860), as a result of letter written 

to Magistrate by successor—NSociety held occupied 

position of accused. 

Where as a result of a letter addressed tothe Magis- 
trate by the successor of an ex-Manager of a Uo- 
operative Society, the latter is prosecuted under 
gs. 477-A and 120-H, Penal Code, and the letter is 
signed as Manager of the Soviety, the Society occupies 
the position of the accused. (OHATRA-NRRAMPORE 
Co-operative Orspir Soomry, LTD, v, .Bsosaram: 
BARKAR Cal. 755 
———— Practice. Sse Penal Code, 1860, s. 401 


Practice—Magistrate, if can send ‘record of 
proceedings of judyctal character to Police for 
oprnion—Proper course to be fotiowed. 

A Magistrate has no right to send the record of 
the proceedings, which are of a judicial character, 
before him to the Superintendent of Police for 
taking his opinion. The proper course for him is 
to ask the Prosecating Inspector to take his in- 
structions from the District Magistrate, or from the 
Superiatendent of Police, as to the attitude of the 
Orown towards the proposed compromise. Duart- 
OMSAN BINGA v, EMPEROR Pat. 627 
—— Previous conviction, See Oriminal Proce- 

dure Code, 1894, 8. 274 . 43 

Previous convictions- Conviction sought to 
be proved by finger prints tuken in prevtoua triala 
—Hvidence as to identity of prints, 

Where the previous conviction ofthe accused is 
being sought to be proved by their finger-prints taken, 
inthe previous trial and the calendar extracts of 
their previous convictions, the sulficiency of the 
evidence asto theidentity of a convicted person must 
in each case*be a question of fact ,and no hard and 
fast rule can be laid down as to what evidence is 
necessaiy fur the estublishment of that identity. 

W heze therefore it ie proved that the accused before 
the Court had his fingerprints taken in jail faraway 
from his native place, svon after a person of his nanie 
was convictedol an cfience, that ig certainly very 
strong éviaence indeed thatthe peigon bearing lis 
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name who was convicted was the very person who 
shortly afterwards had his thumb impressions taken. 
Where, however, the finget-prints were taken else- 
where or taken in place which was not the place of 
conviction, and taken sometime after the conviction, 
It cannot be said that the identity of the convicted 
person with the accused before the Court has been 
established. Where a calendar extract has shown 
prévious convictions, there can bs no doubt thatthe 
person last convicted was also convicted under the 
various charges mentioned in the calender extract, 
In-such cases a list of previous convictions would be 
confirmatory of the other evidence establishing the 
identity of the convicted person in earliercases with 
the accused before the Oourt. The list of previous 
convictions contained on the finger-print slips is not 
satisfactory evidence of the previous convictions 
recited therein ; although it may be true that the 
list of previous convictions forms part of the docu- 
ment. The presumption of gorrectness in respect of 
these entries is not strong enough to warrant a 
Oriminal Court in asserting that the person whose 
finger-prints were recorded had received those pre- 
vious convictions, If the prosecution are able to 
prove—that a number of persons bearing the names 
ofthe accused are found in acalendar extract and that 
the finger-prints of those accused were taken in thee 
same jailat or about the same time, that is very 
strong evidence indeed that those persons were jointly 
convicted. ARUMUGAUN P. IJMPERGR Mad. 431 
———— Revision, See Oriminal Procedure Code, 

1898, s. 592 301 
Reviston—High Court, powers of ~Cannot 

convert acquitial into conviction. 

A High Court cannot even in revision convert an 
acquittal, even what has been called a “partial ac- 
‘Quittal” into a conviction. KRUDU v. EMPEROR 

Sind 418 

— Sentence—Revision — Effect. See Oriminal 
Procedure Code, 1898, s. 401 594 
Surety. Ses Criminal Procedure Oode, 1898, 

. B. 499 603 

-———~ Wiineases—Duty of prosecution to call them 

—Bye-witnesses, when not numerous must all be 

examined. 

Witnesses essential to the unfolding of a narrative 
on which the prosecution is based must, of course, be 
called by the prosecution whether in the result the 
effect of their testimony is for or against the case 
for the prosecution. Where the eye-witnesses are 
mot numerous a)l of them must be examined by the 
prosecution and none of them should be treated ag 
Tedundant because being eye-witnesses, each of them 
is-likely to throw some light on the facts of the case. 
MUKTAWANDAS Vv, EMPEROR Nag. 602 
Custom (Kumaun)—Inheritance— Principle of re- 

presentation is recognized—Basis of Kumaun 

custom modifying Mitakshara— Hindu Law. 

In matters of inheritance the doctrine of repre- 
Bentation is recognized by the Kumaun customs 

_ the real basis of the Kumaun custom which modi- 
fies the rule of the Mitakshara is that the estate is 
treated as if left by the last male in the family 
tree. who has left male heirs. When the male line 

. of descendants has died out, it is treated as never 
having existed, the last male who left descendants 
being regarded asthe propositus, and” the ressult is 
that ifa man dies sonless, his brothers do not 
inherit as brothers but as sons of the father to 
whom the estate reverted on the sonless man’s death. 
GANGI San v. HARILAL Sau °? Al, 25 

Proof of—Judicial decisions recognizing 
. custom ig mast shtisfactory evidence, 
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The judicial decisions recognizing a custom, con- 
stitute the most satisfactory evidence that can be 
produced about the custom. Mant OganD v. SANTOSH 
OHAND Oudh 129 


Custom (PunJab)—Plaintiffs described as Jat 
Dadds in settlement~Subsequent entries recording 
them as Sheikh Dadds in unexplained way— 
Documentary evidence considered—Finding arrived 
at held one of facġ. - ee 
In two regular settlements the plaintifs were des- 

cribed as Jat Dadds. This was continued for many 
years. But in some unexplained way and at some 
unknown time the entries were changed and they 
were described as Sheikh Dadds, The District Judge 
considéred the effect of all these entries and the 
documents and there were still some persons left in 
the village who were described in the revenue 
papers of 1931-32, as Jat Dadds. On this evidence, 
it was held by the first Appellate Oourt, as it was 
competent to hold, that it had been established that 
the persons were Jat Dadds: 

Held, that this was a finding of fact and could 
not therefore be disturbed in second appeal. GHULAM 
MOHAMMAD V. SEORETARY OF STATE Lah. 969 

Succession—Ancestral land—Delhi Province 

—Daughter inheriting father's property, dying 

without male descendant—Proprietors of thulla 

are entitled to succeed. 

According tothe custom recorded in the riwaj-i- 
am of Delhi Province, the proprietors of the thulla 
are entitled to succeed to the estate of the deceased 
after the death of his daughter who has left no male 
descendants. The rule in riwaj-t-am that husband 
inherits the property of the wife merely refers to 
land which is the absolute property of the wife, as, 
for Instance, property gifted to her or property 
which is her stridhan, It does not relate to property 
inherited by her as adaughter. In the absence of 
a clear indication to the contrary, she must be 
deemed to succeed to an ordinary estate of a female, 
if not under the Oustomary Law, under the Hindu 
Law. To such property the heirs of her father are 
entitled to succeed because on her death the prop- 
erty must be deemed to revert to such heirs. The 
proprictors in the thulla need not be descendants 
of the common ancestor for there is no justification 
for restricting the application of the rulein this 


manner. KALI RAM v. BHIKU Lah, 646 
Damages. Srs Tort 72 
———— Suit for recovery of shop rent—Claim for 


damages, whether can be allowed. 

A co-eharer landlord instituted a suit for recovery 
of his share of the rent of the shop which he ssid 
had been settled with the defendant. The Court 
allowed tothe plaintiff damages at 25 per cent, 
probably on the analogy of suits for arrears of rent 
which are governed by the provisions of the Bihar 
Tenancy Act: 4 $ 

Held, that the claim being merely for money, 
the plaintif was not entitled to damages or interest 
for the period before suit. But the plaintiff was 
entitled to interest at 6 percent. from the date of 
the institution of the suit until realization. GoBIND 
asad y. MOHAMAD ABDUL RASHID Kuan Pat. 377 


Decree—Sale of—Oral contract of sale of decree, if 
can be made—Assignment in writing, propriety of. 
There may be an oral contract for the sale ofa 

decree, and though the transferee of the decrea must, 

ifhe wishes to execute it against the judgment. 

debtor, arm himself with an assignment of the 

decree in writing, such assignment in writing ie 

required only for purposes of procedure, and doeg 
e 


‘ lower Court, 


` so long as the word “specifically” 


i 


xiv 
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not affect the substantive rights of the parties so 
far as the agreement itself is concerned, if that 
agreement had previously been entered into orally, 
Vitaatpas VISHRAM V. JAGJIWAN GORD ANDAS 
; Bom. 
Dekkhan Agriculturists’ Rellef Act kiang ot 
1879), s 22-Appeltate Court, if can give direc- 
tions to Collector in absence of such applic2ztion 
before lower Court. ` 
Section 2? doesnot contemplate that the Appellate 
Court should give directions to the Oollector when no 
such application under that section was before the 
Wazige Beeum v. DADAN Sind 980 


S. 22—-General words surety bond that if 
amoun? of bond was not satisfied, surety's property 
would be liable -Whether creates charge. : 
The marginal note to s. 22, Dekkhan Agriculturists 

Relief Act, refera to property specifically pledged. 

The marginal note, however, is not part of the Act but 

is emphasiz i 

makes little or no difference whether am b te. 

perty is specifically mortgaged or charged. The deed 
will have to be propeily stamped -and registered and 

a Court is not likely to construe a eurety bond with an 





eight anna stamp as constituting a specific mortgage 
e 


or charge upon immovable property, 
It was provided ina surety bond that “if the amount 
of the bond according to its terms is not satisfied 


| from the surety, I, my prope:ty and my heirs are and 


shall remain liable." This was followed by another 
statement thatthe surety had a large well-known 
building, without incumbrance : 

Held, that this general statement occurring ina 


` bond of this nature could not fairly be construed as 


aoe 


i Status ota defendant when 


' ment of fact which followed that 
_ large well-known building which 

brance, meant nothing more than that this was evi- . 
, dence of the surety’s solvency. 
. DADAN, 


intended tocreate a mortgage ur charge. The state- 
the surety has a 
is without incum- 


WAZIR preu 2. 
tnd 980 
- 8. 22—Judgment-debtor non-agriculturist— 
Execution of decree against his legal representa- 
„tive who is agriculturist —Advantage of 3. 22, of 
can be taken. 7 
Reading s. 22 as it stands, 


there woul i 
difficulty in deciding that it paren ie 


matters not what is the 
the decree wag passed 


, against him. Onceitis shown that the property to 
“be attached or sold is the immovable Proper? af an 


agriculturist not specifigally pledged, the section 


. applies and the property is protected. Section 22 


“debtois in the possession of their 


` his possession, Wazir BEGUM v. DADAN, 


„advantage of s. 22 when the decree 


should be read as it stands, to mean what it says 
and to protect agriculturisis, whether judgment- 
debtors’ or the legal representatives of judgment- 


the judgment-debtor is a non-agriculturist, his legal 
representdtive who is an agriculturist can take 
i A is sought to b 

executed against him by attachment of property in 
Sind 980 


Easement—Grant of right of easement over land 
‘by landowner—Grant reserving right of revoca- 
tton—Land subsequently sold— Hight of revocation 
Passes to purchaser—Right of easement, extent of 
—kazercise of, against purchaser. 
‘ Theright of easement is never enjoyed in gross 


` but always asappuftenant to land When 
` bu . an owner 
ofa land grants in favour of owner or occupier of any 


land or building 4 right of Way over his own land, he 


. parts with a right which is incidental to his owner- 


‘ship of the land. The right of easement cannot be 


‘isolated from the land. So far as the dominant tere- 
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ment is concerned, it is a privilege and as affecting 
the s@rvient tenement, ib 18 an obligation. That 
privilege or obligation is never personal but always 
attached to the land. When a right of easement 
originates in grant, the extent and duration of the 
rights are determined by the termsof the grant. 
The assignment may be a grant in perpetuity or for a 
limitedlength of time with or without conditionb, 
It any conditions are attached to the enjoyment of 
the right of easement, the right to that extent becomes 
diminished or restricted. The conditions which 
clog the enjoyment of the right either in point of 
extent or duration, can no more be dissociated from 
the land than the right of easement itself. When 
_8nownerof land parts with a portion of his right 
to enjoy his own land by creating an easement in 
favour of another, he does not part with his interest 
in the proparty and if he makes any contract entitl- 
inghim to revoke his grant that contract wuld be 
made in his capacity as*the owner of the land and 
not merely in his personal capacity, Any reserva- 
tion made by him while granting the right of ease- 
ment is made for the beneficial enjoyment of his 
land Consequently the right which he reserves in 
his owa favour wouldbe a rightin theland (nct 
merely in respect of the land) and thatright forms 
part ofthe totality of his rights which are com- 


<. pendiously known as ownership. lt must, therefore, 
. follow that when the owner of a servient tenement 


dispose, of his right of ownership in that tenement, 
the right reserved by him while granting the right 
of casement in respect of that tenement would also 
paas to the purchaser unless of course he had expressly 
excluded it out of the scope of the conveyance. 
The right of easement is to be exercised against the 
purchaser and ıt can only be exercised to ‘the 
extent and subject tothe conditions imposed by the 
original grant. The dominant owner cannot im- 
prove his right by the mere faci that the servient 
tenement had been transferred and cannot be freed 
from the conditions imposed by the grant unless he 
was in some way released from them, ANJUMAN 
Morippvun ISLAM v, JAL RustomsI MADAN, PARSEE 

: Nag. 204 
————— Right of going to certain ‘plot, burning 

Holi there, and performing certain religious cere- 

monies isnot unreasonable and is recognized by 

Courts. h 

A customary right of going to certain plot- of 
land at a certain time of the year and collecting 
fuel there and burning Holi and performing certain 
religious ceremonies is not an unreasonable right 
and sucb right of easement can be acquired and is 
recognized by the Court. Lakaart CHAND 9, Mott 
Lau All, 233 
Easements Act (V of 1882), 8. 4—Right of way 

to one building, sf can be transferred to another 

building. : 

The definition of a “right of way” in the Easements 
Act, s.4, clearly shows that the easement 18 for the 
benelit of the owner or occupier of certain land, A 
right of way toone building cannot be transferred 
to an entirely different’building ina different 
place. ANJUMAN ISLAMIA oF BAREILLY v. RADHEY LAL 

All. 621 
Equlty—Applicability of principles—Principles of 
equity cannot be appited in presence of atatutory 

provisicn, Uy j 

Where there is a statutgry provision, the Courts 
should follow the statutory provision and they are 
‘not entitled to extend that provision on the principles 


of equity. Spi BEJABRIJI MAHARAT ov. Manmodan 
Due a gs Ai B99 


— 
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Evidence—Admissibility. Sen Oriminaf triel 507 
Doruments—Forgeries — Number of letters 
produced—Inference that they are forged, if can be 

drawn. : é 
Where a person produces a dreit number of letters 
purporting to have been written by a person who is 
dead, the suggestion thatthe letters are forged is 
inherently improbable. A person intending to sup- 
port his case by forged documents, would not ordi- 
narily produce a great number of suspicious docu- 
ments, for thereby he would be exposing himself to a 
greater risk of discovery. SARAT SUNDARI DEBY v. 
Ram KINKAR Rat ; Cal, 445 
Finger prints. Sze Evidence Act, a 


8. 
———— Jail Registers. Sze Evidence Act, 1872, 
8.74: 431 


_ Evidence Act (I of 1872), $. 20—Parties agreeing 


_ statement made by the 


“and operates as an estoppel against the parties. 


tu abide by statement made by referee—Statement, 

if falls under 8. 20—Whether operates as estoppel 

—Queations under Para. 15, Sch, II, Civil Proce- 

dure Code (Att V of 1908), br Art. 158, Limitation 

Act (IX of 1908), if arises. 

Where parties to a suit agree to the appointment 
of referee and tothe suit being decided according to 
the statement made by such referee,the agreement 
is notin substance a reference to arbitration. The 
referee according to the 
agreement isan admission under s. 20, Evidence ae 

n 
such a case no question of Para. 15of Sch. II, Civil 
Piocedure Oode, or Art. 158, Limitation Act, arises. 
Umea ALI Kuan v. INTIZAMI BEGAM Au. 364 


8. 27—Police Circle Inspestor knowing 
what accused was going to disclose—Hor corrobora- 
tion, witnesses called and deposition taken in their 

+ présence — Held discovery was not in consequence 
of the statement made by the accused—Stutement 
held inadmissible. 

Where the witnesses were sent for by the Circle 
Inspector to goto the Police Station where the accused 
were kept in custody, and when they arrived there, the 
accused was brought out of the lock-up and examined 


“by the Circle Inspector in their presence; this meant 


z 


that the Circle Inspector knew before hand precisely 
what the accused was going to say. His procurtog 
the presence of the witnesses and others who 
signed the panchayatnama was a mere farce. It was 
impossible to say that anything was discovered in 
consequence of the statement made by the accused to 
the Inspector, Apparently the Circle Inspector like 
So many of his Jellow officers was afraid that if he 
went into the Court and said that he had received 
such and such information from the accused, the 
Court wculd not believe him. He therefore found it 
necessary to have more trustworthy persons than 


. himself present. as witnesses when the information 


‘ 


should be disclosed.. This is a regrettable attitude 
on the part of any Pulice Officer and much moze on 
the purt of an officer of the grade of Circle Inspector. 
The Circle Inspector ought to expect to be believed 


- when le gives evidence on oath. Consequently the evi- 


dence regarding the statements made by the accused 


` and embodied in the. panchayatnama and spoken to 
- by- the witnesses was wholly inadmissible. 
- PUBLIO Proszcurork y. BHEEMUMPATI BUBBA lEDDI 


THE 





: : . Mad. 590 
~- 8. 32 (1)— Scope—Section, if conveys limi- 
tations — “Circumstances of the transaction,” 


meaning of —~Murder case—Body of deceased found 
wm trunk proved to be Bought on behalf of accused 
—Stiatement made by deceased to his wife a day 
‘previous to date of murder, that he was 
Gut to place of, accused to meet accused's wife — 


GENERAL INDEX 


setting 


xlv 


Evidence Act—contd. 


Statement is one as to some of circumstances of 
transaction resulting in his death and isadmig- 
sible 

The natural meaning of the words used in s. 32 (1), 
Evidence Act, does not convey any limitations The 
statement may be made before the cause of death 
bas ariser, or before the deceased has any reason 
to anticipate being killed. The circumstances must 
be circumstances of the transaction: general 
expressions indicatifg fear or suspicion whether of 
a particular individual or otherwise and not 
directly related to the occasion of the death will not 
be admissible. But statements made by the deceased 
that he was proceeding to the spot where he wag 
in fact killed, or as to his reasons for so proceeding, 
or that he was going to meet a particular person, 
or that he had been invited by such person to meet 
him would each of them be circumstances of the 
transaction, and would be sọ whether the person 
was unknown, or was not the person accused, 
Suche statement might indeed be exculpatory of 
the person accused. “Circumstances of the 
transaction" is a pbrase, no doubt, that conveys some 
limitations, It is not as broad as the analogous 
use in “circumstantial evidence” which includes 
evidence of all relevant facts. It is on the other 
“hand narrower than res geste. Circumstances 
must have some proximate relation to the actual 
occurrence: though, as for instance, in a case of 
prolonged poisoning they may be related to dates at 
a considerable distance from the date of the actual 
fatal dose; “the circumstances” are of the 
transaction which resulted in the death of the 
declarant. It is not necessary that there should be 
a known transaction other than that the death of 
the declarant has ultimately been caused, for the 
condition of the admissibility of the evidence is 
that “the cause of [the declarant’s] death comes into 
question.” 

Where therefore ina murder case, the body of the 
deceased was found in a trunk proved to be bought 
on behalf of the accused, the statement made by the 
deceased to his wife a day or two previous to the 
date of murder that he was setting out to the place 
where the accused lived, and to meet @ person, the 
wifeofthe accused, who lived in the accused's 
house, is clearly a statement as to some of the 
circumstances of the transaction which resulted in 
his death and is, therefore, admissible. Paxara 
NARAYANA SWAMI v, ThE KING-BMPEROR P.C.1 
-—-—— $. 43 —Right of party concluded by previous 

judgment—If can be proved by producing judgment. 

A judgment is not admissible to prove the truth 
of the {fact which it states, much less is any fact 
stated as pait of the reasoning in arriving at the 
fact in issue, evidence of the truth ofthat fact. Where, 
however, the right of a party has already been 
concluded by a previous judgment, that fact can 
be proved by production of the judgment since in 
these circumstances the existence of the judgment 
itself is relevant, MAROTI V. JAGANNATHDAS Nag. 118 

S. 44—S. 44 does not destroy substantive 
rights—Minor's right to challefge decree on ground 
of negligence of guardian, if part of substantive 

law is not destroyed by s. 44. 

[Obier Per Beaumont, C. J.—Section 44, Evidence 
Act, deals with defences open against a judgment 
in a prior suit relied on as res judicata; but if it be 
part of the substantive law that aminor can 
challenge a decree on the ground of negligence by his 
guardian, it must necessarily beopen to him to 
attack the judgment on that ground without reference 
to s. 44, Evidence Act. The Evidence Act does not 

. 
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destroy substantive rights.) KRISHNADAS PapMANABH- 
BAO OHANDAVARKAR v. VITHOBA ANNAPPA SHETTI 
Bom. 51F B 
s. 74—Finger-print, taken in pursuance of 
statutory duty, whether public document — Jail 
registers, tf public document. 

A finger-print slip taken in pursuance of a statutory 
duty cast upon Police Officers after a convict enters 
the jail is an act of the executive within the meaning 
of s. 74, Evidence Act, and is® therefore, a public 
document. Similarly a jail register written up by 
the jail authorities in the ordinary course of their 
duty as soo2 asa convict is admitted into jail, isa 
public document. ARUMUGAM v. Emperor Mad, 431 
ss. 91, 92— Debtor making payment— 

Endorsement on bond not showing whether payment 

was towards interest or principal—Oral evidence 

to prove payment was towards interest, if admis- 
ible. 

Where a debtor makes a payment but an endorse- 
ment made by him on the back of the bond does nct 
show as to whether the payment was made towards 
principal or towards interest, oral evidence to prove 
that the payment wus made towards interest is not 
admissible. Zaman Kean v, GANGA Oudh 121 
—§, 92 ProvisO—Illustrations to Proviso, i 

exhuustive. g i e 

Illustrations to Proviso | to s. 92, Evidence Act, are 
not meant to be exhaustive. PANDURANG V. Visuwa- 
NATH Nag! 370 
——— —5, 92, Proviso T— Party to sale-deed showing 

that he did not receive consideration—Other party 

can show that it was paid in full not in cash but in 
kind by proving contemporaneous oral agreement, 

lf one party toa document can show that he did 
not receive the consideration specified though the 
document recites that he did, the other party should 
be allowed to show that the congideration was paid 
in full, not in cash, but in kind. The two are 
ejusdem generis, A contemporaneous oral agreement 
to be paid in kind may not be enforceable because 
that would be varying the contract, but once the 
consideration is actually paid and accepted in kind 
jn full discharge of an obligation expressed as pay- 
able in cash, then that can be proved because a 
discharge of the obligation “entitles a party to a 
decree.” It would not matter whether this other 
transaction preceded the written contract or was 
contemporaneous with it or succeeded it. The test 
js whether the consideration is still executory or has 
beenexecuted. PANDURANG v. VISHWANATH 

Nag. 370 

— S, 114—Ignorant and illiterate person 

executing document— Presumption under s. Ll4, if 
can be drawn. : KN 

The usual presumption arising under s. 114, 
Evidence Act, cannot be drawn, in cases of docu- 
ments executed by ignorant and illiterate persons 
who are likely to be dominated by the will cf 
othe:s, UDEBHAN v. VITHOBA Nag. 443 
s. 115 —Plea of estoppel, if can be raised for 

first time in second appeal, 

‘it is too late to set up a new case of estoppel in second 
appeal when such a case was not set up in the written 
statement and no issue was framed on the point. 
ANJUMAN: IsLAMIA OF BAREILLY v. RADHEY Lau 

All. 621 
—8.145. Sus Evidence Act, 1872, s. 155 (3) 
602 
= 88. 155 (3), 145 —8.145, if controls s. 155— 
Oral statements made to witnesses by others— 
Questions to'witnesses about those statemente— 
Admissibility. 




















e 
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Section 145, Evidence Act, speaks only of previous 
statements in writing and makes no mention of oral 
statements. It therefdte cannot controls. 155. Oon- 
sequently questions proposed to be put to prosecution 
witnesses about oral statements made to them by 
other witnesses are legally admissible, although the 
Court may refuse to place any reliance on them on 
the ground that they had not been put to these 
witnessesforexplanation. To disallow such questions 





may, therefore, be prejudicial to the accused. 
MuKTAWANDAS v. EMPEROR Nag. 602 
~ —8. 157—Persons accompanying deceased 


giving evidence that deceased was murdered by 
accused—Independent witnesses who were in 
neighbourhood deposing that they heard’ the shots, 
went tothe spot and saw deceased lying dead and 
were told by former that accused murdered the 
deceased—Statements of independent witnesses held 
admissible under s. 157—Held, also that there was 

sufficient motive fog the crime. e 

There was a litigation between the accused and 
his uncle in reepect of certain land which ended 
in favour of the former. In spite of this the uncle 
did not give him possession. The criminal pro- 
ceedings taken by the accused were also unsuccess- 
ful, One day when two sons of the uncleand a 
third person were bringing sheaves of wheat from 
the disputed plot of land, one of the sons was shot 
dead. On behalf of the prosecution, the remaining 
son and the person accompanying him gave the 
story that the accused had shot the deceased. On 
behalf of the prosecution, two other independent 
Witnesses who were in the neighbourhood of the 
place at the time, said that they heard two shots, 
went to the scene of murder, found the deceased lying 
dead and were told by the other son and the third 
person that the accused had murdered the deceased : 

Held, that the statements of the two independent 
witnesses were admissible under s. 157, Evidence 
Act, to corroborate the former witnesses in that they 
charged the accused at once: 

Held, also that there was sufficient motive for the 
accused to kill the deceased. FAKIR JUMMA Kuany, 
EMPEROR Peh, 239 
Execution—Instalment decree—Payments towards 

decree not certified—Application for execution— 

Presumption as to default—Onus of proving pay- 

ment —Bar of 0. XXI, r. 2 (3), Civil Procedure 

Code (Act V of 1903), if can be evaded by taking 

recourse to s. 47, Civil Procedure Code (Act V of 

1908). . 

No T aa towards the sitisfaction of a decree 
for money can be recognized by the executing 
Court unless it is certified or recorded under 
Procedure Code, and no 
decree-holder is entitled to realize any money by 
execution if he has been already paid out of Court, en- 
tirely irrespective of whether or mot the decree 
provides for instalments with execution in default. 
Where the decree makes such provision and the 
decree-holder applies for execution, it must be 
taken that his case is that default has been made 
and the judgment-debtor will have to meet it by 


‘proving payment, a positive fact within his know- 


ledge. As this will have to be done in the exscut- 
ing Court, the bar of O. XXI, r. 2 (3), will come 
into plaf, and itis impossible to evade it by in- 
voking s. 47. Darsan ALI v. Suras Man Pat, 319 
——— = Limitation—Step-in-aid—Decree passed in 
April 1927—First exe®ution application consigned 
to record room on September 10, 1930—Application . 
really under s. 39, Civil Procedure Code (Act V of 
1908), for transfer of decrte to other Court fer 


kan 
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execution but on wrong form made on May 7, 193? 

—Court returning applicatjon to be re-submstied 

within three days with copy of decree and list of 

accounts, on May 9, 1934— List of accounts sub- 
mitted on September 1, 1932—Court agdin passing 
order that duplicate list and copy of decree should 
be submitted within three days—Decree-holder not 

complying with order and applying on July 5,1934, 

for transfer of decree, under s. 39, Civil Procedure 

Code—Application of 1932, under s. 39, Ciril 

Procedure Code, held valid and step-in-aid and 

subsequent application, therefore, within time— 

Order of Court requiring papers to be supplied 

within three days held, not final order and 

proceedings held remained pending. 

The decree-holders obtained their decree on 
April 2, 1927, and on July 26, 1929, they made 
their first execution application which was consign- 
ed to the record room on September 10, 1930. On 
May 7, 1932, tliey made another application ona 
printed form which is used for applications under 
O. XXI, r. 11, of the Oode of Civil Procedure, 
but the request was really one under s. 390f the 
Oode of Civil Procedure that the decree might be 
sent for execution tothe Court in another district. 
The Oourt on May 9, 1932, returned this applica- 
tion to be re-submitted within three days after 
amending it-by filing a list of accounts and after 
supplying a copy of the decree, This list of ac- 
counts was subsequently submitted on September 1, 
1932, but a duplicate list was asked for and the 
copy of the decree had not been submitted so an 
order was passed that within three days a dupli- 
cate list should be submitted as well as the copy 
of the decree. This application wag returned to 
the decree-holders. The decree-holders never com- 
plied with the order, but on July 5, 1934, made 
another application for transfer of the decree under 
B. 39 of the:Code of Civil Procedure, No reference 
was made in this application to the prior applica- 
tion of 1932. Jt was contended that this applicas 
tion was time-barred: 

Held, that there was no rule which required two 
copies of the statement of accounts. The applica- 
tion under s. 3y, Civil Procedure Uode, was step-in- 
aid of execution and the application made in 1937, 
was, therefore, in order and was a valid applica- 
tion so that even if it was ejected by a final 

- order, this present application under s. 39, would 
be within time. 

Held, further tlrat the last order of 1932, that 
the other papers asked for should be supplied 
within three days could not, however, be considered 
a final order to the effect that if the order was 
not complied with, the application was rejected. 
The fact that the application remained in the 
hands of the decree-holders instead of remaining 
in the possession of the Uourt had no bearing on 
the point of limitation, and had it remained m 
the custody of the Court and through forgetfulness 
or- otherwise no final order had been passed, the 
application would have 1emained pending. There- 
fore, the application of 1932, must be considered to 
be still pending and the appellants, therefore, were 
entitled to have this. present application treated as a 
request that the applicution of 1932, bg proceeded 
with. PEALEY LAL V, Sako SARAN Oudh 471 
—~-—-_ dtep-in-aid—Decree transferred for execution 

to other Court—Subsequgnt application for execution 

to Court transferring Teora whether one to proper 

Court— Whether step-in-aid—Civit Procedure Code 

(Act V of 1908), 2.038. : 

Whee a dectce is tiansferied for execution to 


GENERAL INDEX 


xlvi 
Executlion—coneld. 
another Court, an application for execution made to 


the Oourt transferring the decree, after such trans- 
fer is not one made tothe proper Court and is not, 


therefore, a step-in-aid of execution. Kamakuaya 
NARAIN SINGH v KALI Papo Dorr Pat. 81 
——*—Step in-aid—Petition for issue of mere 


notice to judgment-debtor to show cause why decree 

should not be executed, if astep-in-aid. 

There is no prov®ion in the Code of Civil Pro- 
cedure for the issue of a mere notice to the judg- 
ment-debtor to shcw cause why the decree should 
not be executed against him anda petition request- 
ing the issue of amere notice of that kind cannot 
be described as an application to take a step-in-aid 
of execution. NAGARATNAM PILLAI v. Ramaswamy 
IYER Mad. 674 

Step-in-aid —Suit for partition compromised 
and decree passed under O XXIII, r. 3, Civil 

Procedure Code (Act V of 1908)—Compromise 

contemplating preparation of final decree—Decree- 

holder applying subsequently for preparation of 
final decree—Application dismissed on ground that 
decree passed was itself final—Application for 
execution of decree beyond limitation from passing 
of decree but within time from previous application 

4 for final decree—Previous application held, 
step-in-aid, 

The parties toa suit for partition entered into a 
compromise which provided that a decree would be 
passed in favour of the plaintififor partition and the 
amount of mesne profits would be determined at the 
time of passing of the fimal decree. A decree was 
passed upon such compromise under O. XXIII, r.3, 
Civil Procedure Uode. Subsequent to this the decree- 
holder applied twice to the Court for preparation of 
the finaldecree. The last application was dismissed 
by the Court on the ground that the decree passed 
was itself a final decrees and it could be executed, 
Upon this the decree-holder applied for execution of 
the decree but this application was beyond time from 
the passing of the decree but withia time from hig 
application for passing final decree : 

Held, that the applications made for passing of the 
final decree were steps-in-aid of execution, for, the 
decree-holder was asking the Oourt to make an order 
which was thought necessary before taking out 
actual execution of the decree. Moreover, the equity 
was also onthe side of the decree-holder. As the 
compromise itself cuntemplated that a final decree 
would have to be prepared, the decree-holders were 
not upjustifed in applying for preparation of the 
tinal decree in the first instance. RAGuUNATH SINGH 
v. SUBEDAR DINGa Qudh 113 


Execution sale—Irregularity—Notice to judgment 
debtor's son as minor though in fact he was major~- 
Fact not known either to Court or decree-holder— 
Sale at low price not result of such omission 
Sale held could not be set aside. 

Notice of the execution petition was taken out 
against the judgment-debtor’s son as minor represent- 
ed by his father as guardian but ghe son was actually 
found to bea major at the time though the fast was 
not known either to the Court or the decree-holder, 
The property was sold at a low price, though this 
could not be attributed to the omission to issue 
notice tothe son as major. There was no evidence 
to hint any special measures which the son, could 
have taken had he been served as a major. On the 
contrary it appeared that he was all along aware of the 
execution proceedings: 

Held (i), that the issue of such notice may amount 
to irregularity, 


So 
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` (ii) that no substantial loss réstilied from the omis? 
sion to issue notice to the son as major and con- 
bequently the sale could not be set aside. 
KONDANDARAMA REDDIAR v. P. PARTHASARATHY IYENGAR 
Mad. 549 
Explosive Substances Act (Viof1908), 9. 7— 
Consent to prosecution given by Governor—Court, 
if can consider whether it was given after consulting 
- Ministers. ® 
- The executive authority in the province is vested 
in the Governor, and the question whether he has 
consulted the Ministers or mot in any particular 
matter is not a question thatcan be canvassed in 
Qourts of law. 
> Where the Governor gives consent to the prosecu- 
tion under s. 7, Explosive Substances Act, the 
question whether it was given after consultation 
with the Ministers, cannot be considered by Oourt of 
‘law. In re Laxsamipatur Nalox Mad. 106 
MEA Grana pecs of, See International 


aw 20 
Extradition Act(XV of 1903). Szz Criminal 
Procedure Code, 1898, s. 54 (1) Para. 7 787 
Chap. l—Case falling under Chap. 1II— 
English Extradition Act, if applies. 
India has its own Extradition Act, namely Act XY 
of 1903, which has heen drafted on the assumption 
that the Native States in India are not foreign within 
‘the meaning of the English Act of 1940, The 
‘Indian Act contains no reference to Habeas Oorpus 
and only Uhap. II which deals with the surrender of 
- fugitive criminals in the case of foreign states has 
. been incorporated in the English Act. Chapter III 
ofthe Indian Act relates to surrender of tugitive 
‘criminals in case of states other than foreign states, 
, and is intended to apply only to the surrender of 
. fugitive criminals to NativeStates in India. As this 
chapter has not been made part of the English Act 
„under s. 18. of. the English Act, the English Act 
. cannot be deemed to apply to a case falling under 





Chap. IL, Distsiot MAGISTRATE, TRIVANDRUM, w. K. O. - 


MAMMEN MAPPILLAI Mad, 216 F B 
‘Factories Act (XXV of 1934), s. 77, Rules 
‘ framed under, r. 72 (1)—Hmployee in rice mill 

falling in pit containing hot water and dying as 
>` result of scalding—Pit not generally containing 

- very hot water—Pit fenced on three sides and 

one side kept open for approach—Manager, rf can 
be convicted for not observing r. 72 (1). : 

. The rules framed under the Factories Act, do not 
require a place like a pit, containing hot water 
used for silting wood which is used for the pur- 

< poses of the factory, to be fenced in such a manner 

‘a8 to be completely unapproachable, it is suilicient 

if it is fenced in such a way that nobody would 

‘cross that way and fall into the pit by accident, 

_ An employee ofa rice mill fell into a pit which 
contained hot water with the result that he was 
severely scalded and died the next day. The pit, 

“which on the occasion of the fatal accident con- 

‘tained very hot water, ordinarily contained water 

‘swhich was warm®but not very hot. It was fenced 

“on three sides, but the fourth side was left open 

‘for the purposes of approach : 

Held, that the manager was not liable to be con- 


wicted for not observing xr. 42 (1) of the Rules 
framed under the Factories Act, and for failing to 
“Kenes the pit. JADU Ram v, EMPEROR Pat. 68 


“ Federal Court —Jurisdiction—Federal Court has 
no inhérent jurisdiction to entertain application 
for special leare to appeal, 

The: Federal Court being a statutory Court, its 
jurisdiction must be collected from the terms of the 
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statute which created it; and it is impossible to 
poing to anything in ghe statute which gives the 
Federal Court power to entertain an application for 
special leave to appeal. The Federal Uourt hag no 
inherent jurisdiction to entertain an application for 
special leave or fora special certificate, on refusal 
of a certificate by the High Court. Laxaprar Ram 
v. BEHARI Lan Misr FC 550 
Federal Court Rules, O. XXI, rr. 2, 5—Rules of 
ieadings must be strictly followed. , 

he rules with regard to pleadings in O., XXI, 

of the Federal Court Rules are to be strictly fol- 
lowed ; ‘and particular attention should be given to 
r. 2 and to r. 5, Adherence to.these rules will 
enable the opposite party to know exactly what case 
he hasto meet, will be of material assistance to 
the Oourt, and will tend to shorten proceedings by 
clarifying and defining the real issues in the vase, 
UNITED PRBOVvINOES v. GovERNOR-GENERAL-IN-OoUNOIL 
° e FC 863 

Fraud—Vacating decree on ground of fraud— 

Knowingly making false allegation in written state- 

ment—W hether amounts to fraud—Remedy of party 

suffering. 

The allegation of fraud for vacatinga judgment 
must be extraneous to everything which has been 
adjudicated on by the Oourt and not any fraud 
which has already been dealt with by the Court. 
The making of afalse statement knowing it to be 
false inthe written statement cannot be regarded 
as extrinsic to the proceedings in the Oourt. Tke 
whole of the written statement must be deemed to 
have been considered by the Court before it pro- 
nounced its judgment and if for some reason or other 
the Court accepted a certain allegation as true 
which is subsequently alleged to be false, there. is 
no ground for vacating the decree on the ground of 


‘fraud. The remedy is either by way of appeal or 


by way ofieview. S.A. RAMANATHAN (OHETTIAR v. 
Mad, 246 


. 8. 
Government of India Act, 1919, (9 &10 Geo. V 
Gh. 101), S. 84 (2). Sez Oantonments Act,,1924, 
s,.406 (cy 863 
———— 8. 84 (2)—Statute creating new mode of 
suing—Cause of action, whether must arise subse- 
quent to period when new statute comes into force. 
ker Varadachariur, J.—When an enactment states 
that nothingtherein shall be construed as having a parti- 
cular effect, itis not right to interpret that provision 
merely as prohibiting a Court from placing a particular 
construction on the enactment, The latter part of 
s. 84 (2) of Government of india Act, 1919, cannot 
be used to limit the significance of the earlier words, 
because the latter part relates not only to Acts of 
the Central Legislature but also to Acts of the 
ladian Legislature, It follows that notwithstanding 
the Devolution Rules framed under the Government 
of India Act of 1919, the Indian Legislature was 
competent to enact s. 106 (c) of the Oantonments Act 
of 1924. UNITED PROVINOES v. GOVERNOR, GENERALIN- 





CoUNoIL F. C. 863 
— S$. 129-A. Sze Contract Act, 1924, 
B. 106 (c) 863 


Government of India Act 1935 (25 & 26 Geo, 
V Gh. @2), s.100. Sez U. P. and Berar Sales of 
Motor Spirit and Lubricants Taxation “Act, 
1933 161 

———- 8.100, Sch. VII, Lists 1 and Il—Cozstruction 
—Value of decisions of Canadian, Australian and 
United States Courts in interpreting Act—Princi- < 

es guiding interpretation... . 
he decisions of Oanadian and Australian, Oourts 
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are not binding upon Indian Courts and still less 
those of the United Stateq but, where they are 
relevant, they will always be listened to in Indian 
Courts with attention and respect, as the judgments 
of eminent men accustomed to expound and illumine 
the principles of jurisprudence similar to that in 
India, but there are few subjects on which the 
decisions of other Courts require to be treated, with 
greater caution than that of federal and provincial 
powers, for, in the last analysis, the decision must 
depend upon the words of the Constitution which 
the Court is interpreting; and since no two Con- 
stitutions are. in identical terms, it is extremely 
unsafe to assume that a decision on one of them can 
be applied without qualification fo another This 
may be soeven where the words or expressions used 
are the same in both cages; for a word or a phrase 
may take a colour from its context and bear different 
senses accordingly. ; 

, The provisions of an Act ike the Government 
of India Act, 1935, should not be cut'down by a 
narrow and technical construction, but, considering 
the magnitude ofthe subjects with which it pur- 
ports to deal in very few words, should be given 
a large and liberal interpretation, so that the 
Central Government, to a great extent, but within 
certain fixed limits, may be mistress in her own 
house, as the Provinces, to a great extent, but 
again within certain fixed limits, are mistress in 
theirs. ; 

In an enquiry whether a certain Act is ultra vires, 
the Provincial Legislature, the Court must ascertain 
the true nature and character of the challenged enact- 
ment, its pith and substance ; and not the form alone 
which it may have assamed under the hand of the 
draftsman, : 

Where there is an absolute jurisdiction vested in 
a Legislature, the laws promulgated by it ‘must take 
effect according to the proper construction of the 
language.in which they are expressed. . But where 
‘the law-making authority is of a limited or qualified 
charadtéi, obviously it may be necessary to examine, 
with isome strictness, the substance of the legislation, 
for the purpose of determining what it is that the 
Legislature is really doing. 3 

Iven where there hag been an endeavour to give 
pre-eminence to the Central Legislature in cases of a 
conflict of powers, in some cases where this apparent 
contlict exists, the Legislature could not have in- 
‘tended that powers exclusively assigned to the Pro- 
vincial Legislature should be absorbed in those given 
‘to the Central Legislature. ib is the duty of the 
Oourts, however difficult it may be, to ascertain in 
what degree, and to what extent, authority to deal 
“with matters falling within these classes of subjects 
‘(mentioned inthe Oentral and Provincial Lists) exists 
in each Legislature and to detine, in the particular 
ease before them, the limits of their respective 
-powers. It could not have been the intention that a 
conflict should exist ; and, in order to prevent such a 
result, the two sections must be read together, and 
the language of one interpreted, and where necessary, 
modified by that of the other. In this way, it may, 
-Jin most cases, be found possible to arrive at a 
reasonable and practical construction of the language 
-of the sections s0 as to reconcile the respective 
powers they contain and give effect to Ml of them. 

‘In performing this difficult duty, it will be a wise 
-course for those on whom it is thrown to decide each 
ease which arises as best “they can, without entering 
-more largely upon an interpretation of the statute 
than is necessary for the decision of the particular 
question in hang. ° < d 
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In the interpretation of a completely self-governing 
constitution founded upon a written organic instru- 
ment (such asthe Government of India Act of 1925) 
if the text is explicit, the text is conclusive, alike 
in whatit directs and what it forbids, When the 
text is ambiguous, as for example, when the words 
establishing two mutually exclusive jurisdictions 
are wide enough to bring a particular power within 
either, recourse must be had to the context and scheme 
of the Act. kd 

The definitione given by eminent text-book 
writers, like Mill, have a value even in the elucida- 
tion of legal questions. because such definitions 
embody the common understanding of those who 
knew the subject and wero, therefore, to that extent, 


likely to have been present tothe minds of those 
who passed the Federation Act. In the matter of 
O. P. AND Berar Moror Sprarr Taxation F.G. 161 


.——s. 100, Sch. VII, Lists | and II, Entry (45) 

Construction — Relevency of previous legislative 
_ practice, 

Per Gwyer, C J.—In interpreting the expression 
“ duties of excise” in the Government of India 
Act, 1935, Sch. VII, List I, Entry (45) the Oourt 
is entitled to look at the manner in which Indian 
degislation preceding the Constitution Act, had been 
accustomed to provide for the collection of excise 
duties; for Parliament must surely be presumed to 
have had Indian Legislative practice in mind and 
unless the context otherwise clearly raquires, not 
to have conferred a legislative power intended to 
be interpreted in a sense not understood by those 
to whom the Act was to apply. 
` Per Jayakar, J.—In interpreting the words 
“duties of excise” in the Government of India 
Act, 1935, it is doubtful whether regard should be 
had to the Legislative practices of the Centrat and 
Provincial Governments which prevailed previously 
and upto the passing ofthat Act. In the matter of 
O, P. & Berar Moror SPIRIT Taxation F.C.161 
———s 100 Sch. VII, Lists | and !'!—Construction 

White Paper and Joint Select Committee Report, 

“if can be referred in construing entries in Lists I 

and 11. : 

._ Per Guyer, C. J. and Jayakar, J. (Sulaiman, J. 
dubitante).—The proposals for Indian  Oonstitu- 
tional Reform, commonly known as the White 
Paper and the report of the Joint Select Committee 
thereon are historical facts, and their relation to 
the Constitution Act, isa matter of common know- 
ledge, to which the Federal Oourt is entitled to 
refer, 

Per Sulaiman, J.—It is doubtful if it would be 
at all legitimate to examine the words previously 
used in the entries in the lists appended to the 
‘White Paper (which were professedly illustrative 
not purporting to be either complete or final) or to 
those in the Joint Committee's Report (which were 
later carefully revised and largely recast), corres- 
ponding to the entriesin Lists I and Iland then to 
speculate why the phraseologies were’ changed. 
In the matter of O. P. & Berar Moron SPIRIT Taxa- 
TION F.C. 161 


———. S. 204—Jurisdiction of Federal Court to 
entertain suit for declaration by Provincial 
Government against the Governor-General-in-Coun- 
cil, that s, 106, Cantonments Act (II of 1924), is 
ultra vires—Governor-General-in-Counctl whether 
has interest in subject-matter. 4 
Federal Court has jurisdiction to entertain a suit 

for a declaration that s. 108 of the Cantonments 

Act of 1924, was slira vires. The Federal Qourt 
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hes by s 204 (1), of the Act an exclusive original 
jurisdiction in any dispute between the Governor- 
General-in-Council (or, after Federation, the Fede- 
ration) aud any Province, if and in so far as the 
dispute involves any question, whether of law or 
fact, on which the existence or extent of a legal 
right depends. The legal right of the Provinte to 
have. the fines credited-to Provincial revenues and 
not to. the Cantonment Funds depends upon the 
validity or otherwise of s. 106%of the Act of 1924.- 
As the plaintifis deny the validity of the section, 
and the defendant asserts it, this is clearly a 
dispute involving a question on which the existence 
of a legal right depends. Oantonment Board is, a 
corporation with statutory powers or duties of its 
own ; but is not an independent body and the 
Central Government exercises a considerable measure 
of control over it, more indeed at the present time 
than it did before the Oonstitution Act came into 
force, as a reference to the adaptations and modi- 
fications which the adaptation order has made in 
the Cantonments Act of 1924, plainly shows. In 
these circumstances the Governor-General-in-Coun- 
cil has a sufficient interest in the eubject-matter of 
the challenged enactment to make it possible for 
the Federal Oourt to entertain a suit against him 
at the instance of a Provincial Government for ae 
declaration that the enactment is ultra vires. 

UNITED Provinogs v, QOVBRNOR-GENERAL-IN-OOUNOIL 
F.C. 863 
8. 204—Term “legal right” in s 201, mean- 

ing of. 

Per Sulaiman and Varadachariar, JJ.—The term 
‘legal right' used ins. 204, Government of India Act, 
1935, means recognised by law and capable of being 
enforced by the powerof a State, but not neces- 
sarily ina Courtcf Law. It isa right of a party 
recognised and protected by a rule of law, the vio- 
lation of which would be a-legal wrong done to his 
interest ‘and respect for which is a legal duty, even 
though no action may actually lie. The only mgre- 
dients are a legal recognition and a legal protec- 
tion. The mere fact that under the previous Act 
the Provincial Governments were subordinate admi- 
nistration under the control of the Central Govern- 
ment and could only have made a representation to 
the Governor-General-in-Council or the Secretary 
of State, would not be sufficient in itself for hold- 
ing that the former could not possibly possess any 
‘Jegal rights’ at allagainst the Central Government, 
even in respect of rights conferred upon them by 
the provisions of the new Act. Where a statute 
affords a new mode of suing, the cause of action 
need not arise subsequently tothe period when the 
statute comes into operation. Where a statute 
creates & new jurisdiction, the new jurisdiction, 
takes up all past cases, and there 1s not the slight- 
est injustice in this: for although the circumstances 
may have occurred prior to the passing of the 
statute, the suit or action may have been commenc- 
ed subsequently. And so if a ‘legal right’ really 
existed under the old Act, s. 204 of the new Act 
would not be inapplicable merely because the right 
related to an earlier period. UNITED PRovINogs v. 
GOVERNOR: GENERAL IN-OoUNOIL F.C. 863 
8. 205— Hzercise of jurisdiction by 
Federal Court— Certificate by High Court is 

condition precedent — Certificate granted — 

Appellant is not restricted to constitutional issue. 

The certificate of the High Court that the case 
involves a substantial question of law asto the 
interpretation of the Act or any Order in Uouncil 
made thereunder is a-condition precedent to the 
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exercise of jurisdiction by the Federal Court, 
althoygh if the certificate has once been given, the 
case is at large and thé appellant is not necessari- 
ly restricted in arguing his appeal to what may be 
called the constitutional issue. But untilthe certi- 
ficate has been granted, the Federal Uourt cannot 
entertain the case at all, Pasaupatr BuaRtr v. 
SzoretTary OF STATE For INDIA IN COUNOIL 

C 547 


———-8, 205—High Court refusing to grant 
certificate—Jurisdiction of Federal Court to 
entertain application for revision of such order. 
Though every Court ofsuperior jurisdiction no 

doubt possesses inherent powers for certain pur- 
poses, there is no authority for the proposition 
that a Court by the exercise of any inherent powers 
can extend its appellate jurisdiction or increase its 
revisional authority over other Courts. 

The concluding words of s. 205 (1), Government 
of India Act, which irfpose a duty Ùn every High 
Court to consider in each case whether or not a 
substantial question of law as tothe interpretation 
of the Act or of any Order in Council made there- 
under is involved, “and of its own motion to giva 
or to withhold a certificate accordingly,” may rea- 
sonably be construed as giving the High Oourt the 
last word in the matter, so far as this section is 
concerned, There are no statutory powers of revi- 
sion or superintendence possessed by the Federal 
Gourt like those possessed by the High Courts under 
s. 221, Government cf India Act, or s. 115, Oivil 
Procedure Code. The Federal Court cannot,’.there- 
fore, in exercise of its inherent power entertain an 
application for revision of an order of a High Court 
refusing to grant a certificate under s. 205 (1) 
PASHUPATI BHARTI 9. SEORETARY oF STATE FoR INDIA 
IN COUNCIL F C 547 


—-— $8. 205, 224—Want of jurisdiction to try 
suit pleaded by defendant—Prayer that issue of 
jurisdiction should be decided before other: issues 
—Court refusing prayer — High Court “moved 
under 6. 115, Civil Procedure Code (Act V. of 
1908), and 8, 224—A pplication rejected—Application 
under s. 205, for certificate for appeal ta Federal 
Court—No question of interpretation of any. sectton 
of Government of India Act, held arose and:certi- 
ficate could not be granted. 

The defendant in a suit pleaded that the Court 
had no territorial jurisdiction and prayed that the 
question of jurisdiction should .be decided before 
the other issues in the suit. The Oourt having 
refused to accede to this prayer, ne moved the 
High Court toset aside the order of the Oourt under 
s. 115, Civil Procedure Code, or s. 224, Government 
of India Act, On rejection of this application, he 
presented an application under s. 205, Government 
of India Act, to the High Court praying for a certi- 
ficate under that section for appeal tothe Federal 
Court on the ground that interpretation of 8. 224, 
Government of India Act, was also in question ; 

Held, that no question of interpretation of any 
section of the Government of India Act, or any 
order in Council made thereunder was in question 
in the piesent case and, therefore, no certificate could 
be granted. The trial Judge in coming to its deci- 
sion exercfsed a discretion which was vested in 
him by lauw and it was not the function of the 
High Uourt under s. 224, Government of India 
Act, to interfere with judfcial orders of the Subor- + 
dinate Courts. The” order of ‘the trial Oourt 
amounted to ‘judgment’ and was liable only to be 
revised by the High Court under g 115, Uivil Proa 
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cedure Code, Laksamt [RON & STREL MANUFAOTURING 
Oo., Lro., Derur v. Fies Rapawy LAL-MANNI Lat ® 
All, 31 
—-———8. 205 (2)—Concluding words of sub-s. (2), 
only relate to case where High Court has already 
granted certificate and appellant seeks to rely on 
grounds other than those mentioned in earlier part 
of sub section. ' 

The concluding words of sub-s. (2) of s. 205, Gov- 
erament of India Act, 1935, only relate toa case 
where the High Court has already granted a certi- 
ficate and the appellant is seeking to rely on other 
grounds for his appeal than the two grounds ex- 
pressly mentioned in the earlier part of the sub- 
section, LAKHPATBAM v. BEARI Lan Misie FC550 

s. 205 (2)—S. 235 (2), applicability— 

Litigant's right to appeal to Privy Council is not 

lost by refusal of High Court to grant certificate. 

A litigant who, apart from s. “Wo, Government of 
Indir Act, would have a right*of appeal to the Privy 
Council, is not deprived of that right by the refusal 
of the High Oourt to grant a certificate. Section 205 
(2), only applies where a certificate is given and has 
mo application to a case where it has been refus- 
ed. PASHUPATI VHARTI v. SEORETARY oF STATE FoR 
INDIA In Coonoin F S 547 


— 8, 224. Ses Government of India Act, 
1935, s. 205 31 

—S, 224— High Court has inherent powers of 
revision apart from statutory provisions. 

The revisional and supervisory jurisdiction of the 
High Courts is entirely a creature of statute, 
€, g, 8. 224 of the Act of 1935, ands, 115, 
of the Civil Procedure Oode. Outside the statutory 
proyisions no High Court has any inherent powers 
of revision over the Subordinate Courts within its 
jurisdiction, such for example, as the Court of 
King's Bench in England has for centuries exer- 
cised over QOourts inferior to itself. PASHUPATI 
BHARTI v. SkoRETARY OF STATE FOR INDIA IN CoUNCIL 

F G 547 
S. 240~—Accrual of cause of action before 

Act of 1935—Judgment founded on provisions of 

earlier Act—Such provisions re-enacted in Act of 

1935— Question of law as to interpretation of Act 

of 1935, if arises, 

It cannot be said that since s. 240 ofthe Gov- 
ernmont of India Act of 1935, had re-enacted with 
amendments s. 96-B of the earlier Act (on which the 
applicant's ‘alleged cause of uction was based), the 
Act of 1935, must pro tanto be. regarded as re- 
trospective, so that a Oourt which had founded its 
judgment on the provisions of s. 96 B, must, in law, 
be deemed to have been interpreting the provisions 
of s. 240 of the Actof 1935. PASHUPATI B. ARTI v 
SEOBETARBY or State FOR INDIA IN Counom, FC 547 
Sch, Vil, Lists! and If, Sze Government 
of India Act, 1945, s. 100 














SS — Expression “‘Tuxes on the Sale of 
Goods", whether co-extensive with “turnover tax” 
or “sales tax.” 

A turnover tax or a sales tax is not by any means 
co-extensive with “tax on thesale of goods". The 
first certainly includes services, fees, commissions, 
ete., which the third cannot. The second may be a 
mere producers’ or manufactures’ tax and may also 
possibly cover services and enterprises, which the 
third cannot. The third must necessarily be a tax 
imposed at the timeofthe sales of goodsand must 
* exclude other forms of transfer like mortgages, 
leases, etc. It is also certain that none of thesd can 
bo confined strictly to taxes on sales generally with- 
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out specifying any goods, that is to say, only on the 
total sale proceeds or turnover for the year ; and they 
all include taxes on retail sales. The words “taxes 
onthe sale of goods” are very general, and their 
meaning cannot be confined to a turnover tax on the 
gross Sale proceeds only, which may also possibly 
come under No. 46—taxeson trades. In the matter of 
O. P, & Berar MOTOR SPIRIT TAXATION FG 161 
Sch. VH, List IN— Concurrent Legislative 
‘ List if affects principles applicable in deciding 
matters falling within exclusive power of Federal 
and Provincial Legislature. Beg Madras Agri- 
culturists Relief Act, 1938 994F 6 
Grant—Lost grant—Public Works Department 
permitting person to repair certain channel with his 
own costs and to irrigate his land from auch 
channel—Lost grant of the right, if can be 
presumed, i 
The theory of a lost grant cannot be invoked 
where the grant sought to be relied upon is one 
which is not likely at all to have been granted, and 
when it is clear that there was no grant at least 
50 years ago. 
Where the Public Works Department had per- 
mitted the plaintiff to repair the channel at his 
own cost and toirrigate his lands from the channel 
and even shown his lands as being included in the 
ayacut of that channel, this would not amount 
to a grant and there is no other grant that can be 
thought of in the circumstances. The Government 
always desire to preserve unfettered their discretion 
in the matter of distribution of water or regulat- 
ing its supply; and in view of this policy, it is 
most unlikely that any grant would have been made 
under due authority of the right to use water from 
a particular source for alltime without reserving 
power tothe Government to make a change later 
on. A, V, NARAYANASWAMI PILLAI 2. SEORETARY oF 
STATE Mad. 671 
Gratulty —Chance of receiving it depending on 
dissretion of employer—Transfer of such gratuity 
is forbidden. Sem Transfer of Property Act, Beg 

S. 
Guardian. Sze Burmese Buddhist Law 489 


Habeas corpus. 
SEE sien Procedure Code, 1898, s. 491 ži 


6FB 
Sze Indian Oouncils Act, 1861, 8. 22, Proviso 
216 FB 
High way—Procession with musie—Right of com- 
munity to take out—Order excepting music during 
hours of public congregutional worstip of Muslims 
held proper,if exception is confined to particular 
neighbourhood of mosq e. f 
Any community can use a public street for pry- 
cession attended with music provided that they do 
not thereby cause a disturbanceto any other com- 
mucity when assembled for prayer or wor- 
hip. f : 
g la asuit by the Hindu for a declaration of their 
right to go in prucession through public streets attend- 
ed with music, the District Judge’ passed an order 
entitling them to sucha right except during the 
hours of public congregational worship in the 
e: ; 
Ad that the District Judge was right in iatroduc- 
ing the excapiion, though he should have limited that 
exveption to the neigubourhood of the mosque pres- 
cribing a certain radius with the mosque as the 
centre inside which there should be uo music during 
the hours of public congregational worship ia the 
mosque, since ty play musıc whea such worsuip is 
going oa would pracgically amount to an offence under 
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s. 216, Penal Code, and would certainly be a serious 
invasion of the Muhammadans’ right to engage in 
public congregational prayer without disturbance. 
KAMBHAM Kaveri RANGTAH Or etry v. HASSUMIAH 


Mad. 718 - 





Religious festival— Right of performing it 

on public street— Limitations of such right 

In India there is a right to conduct a religious 
procession with its appropriate ‘observances through 
a public street so that it does not interfere with 
the ordinary use of the street and subject to lawful 
directions by the Magistrates. A religious festival 
does not stand on a different footing and the view 
that such a right is not recognised by law is un- 
tenable. The right is of course subject to the direc- 
tions of the Magistrate and the rights of the pub- 
lic; and itis for the Magistrate to regulate the order 
and manner of performance of the festival. PIOBANDI 
MurUGAPPA MUDALI v. KUPPUSAWMI MuDALI Mad. 48 


Hindu Law. Sze Custom (Kumaun) 25 

Adoption— Adopted son, if can challenge 
partition effected before his adoption—Partition 
between two branches of family—Each branch 
getting half share—One branch consisting of sole 
co-parcener and widow of his paternal uncle—Son 
adopied by widow, whether entitled to share in half 
share obtained by sole co-parcener on partition. 

One P hada brother who was D's father, and they, 
as descendants of B were members of a joint family 
with the descendants of B’s brother V. P died leaving 
a widow subsequently there was a partition bet- 
ween D andthe other branch of the family, that is 
V's descendants. D took half the property, and V's des- 
cendants took the other half. Ps widow subsequently 
adopted the plaintiff. The question was what share 
(ifany) in the family property the plaintiff was 
entitled to: 

Held, that the plaintiff could not challenge a 
partition effected before he was adopted. D at the 
time of the partition represented the branch of B’ 
and as he was satisfied with the partition, the 
plaintiff could not challenge it. 

Held, further that D took this half share as joint 
family property. He and the widow of P were the 
only members of the joint family, and no doubt D was 
the sole co-parcener. But the co-parcenary did not 
come to an end; it still existed in respect of 
the share which D took on the partition and 
that on the birth of a son to him, that son 
would have a sharein the co-parcenary and onthe 
adoption of a son by his father's brother's widow, 
that adopted son was also entitled to half share of 
the joint family property taken by D on the 
partition.  OKANBASAPPA VIRAPPA BOLAGONDAR v. 
Huonapra Parappa BOLAGONDAR Bom. 295 


—Berar — Bombay rule applies— 

Widow can adopt in absence of express permission 
from husband— Mother's powers to adopt terminates 
when her son dies leaving his widow. 

In Berar the Bombay rules of adoption apply. 
Therefore, a Hindu widow in Berar can adopt even 
in a absence of express permission from the hue- 
ban 

The power of the mother to adopt is completely 
extinguished the moment her son dies leaving a 
widow. lt is immaterial whether the son’s widow 
attdined the age of full legal competence or not. 
BAPUJI v. GANGARAM Nag. 792 
Bombay School— Adoption by widow, 
of gotraja sapinda, validity of—Widow of gotraja 
sapinda succeeding to husband's agnate as heir 
-inherits estate in right of,her husband—She. 
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adapting son—Her interest is divested and estate’ 

vests in adopted son af absolute owner. 

An adoption by a widow, of a gotraja sapindaot 
the last male holder of the property, is valid. "Phe - 
widow of gotraja sapinda succeeding as heir to her 
husband's agnate stands in the same place as her 
husband, if living, would have occupied, and she 
inherits the estate as a widow in the right of her hus- 
band and that interest is therefore divested when 
she adopts a son to her husband. The estate vests in - 
the adopted son immediately after the adoption and 
he becomes an absolute owner thereof. SaIVAPPA 
Narsappa PUJARI v KARIYAPPA Ramappa DONUR y 

Bom. 966 . 
Adoption — Gayawals of Gaya —- Custom : 
among Gayawals is that when son'ess person makes 
gift of his Gadito another, latter is called his 
adopted son—In such case adoptee is not removed 
from his natural family—If, however, adoption takes 
place in Dattaka form adoptee loses rights of son 
in his natural family. 

‘Among the Gayawals the custom is that when one - 
who is sonless makes a gift of his Gadi to another: 
the latter is usually called his adopted son. The. 
Gayawals are otherwise known as the Pandas of. 
Gaya whose main source of income is the Jatri. 
business. The Jatri books maintained by the, 
Gayawals are considered to be property. In order 
that the Jatri business may continue, a ‘sonless , 
Gayawal sometimes makes a gift of his Gadi 
(which really means his family business) to another 
who acquires thereby the right to the Gadi with all - 
the prestige and privileges of the douor. A donee 
in such cases is known as the donor's adopted son, 
Of course such adoption is not adoption in the 
accepted sense of the term under the Hindu Law and 
it cannot have the effect of removing the adopted’ boy 
from his natural family. 

It cannot, however, be said that among the Gaya- 
wals the customary rules regarding adoption are so 
relaxed that 2 man may be regularly adopted into 
another family and still retain his interest in the 
estate of his natural father. An adoption in the 
Dattaka form cannot fail even among the Gayawals 
to have its usual consequence of loss of the rights 
of the son in his-natural family. If there is. the 
formal giving by the natural father and teking by 
the adoptive father, the severance of status inevitably 
follows. Narayan LAL Maataa v. BULAK LAL 
CHAUD URY Pat. 990 

— Jains—Khandelwal sect — Widow 
if can adopt without authority from husband— 
Adoption by widow—Adopted son, 











if  divesta 
aurvicors of joint family of joint family property. 

A Khandelwal Jain widow can adopt without 
authority from her husband and the consent of his 
c llaterals, 

It cannot be said that merely because the Ousto- 
mary Law of adoption among the Jains is different 
from the ordinary Hindu Law to the extent that 
no permission of the husband is necessary, no other 
rules of the Hindu Law of adoption would apply to 
a Jain adoption. h 

An adoption among the Jains confers on the 
adopted son all the rights of a natural born son 
and he sueceeds to all the property of his adoptive 
father and the adoption by a widow has the effect 
of taking away from the other co-parceneis the 
interest of the deceased gdoptive father and vest- 
ing it in the epee son we a family acon 
joi ill adoption. Nez Oaanp v. Santosa Ovanp 
joint till adop ita 
-Joint family of father and son—Son,, 
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pre-deccasing father leaving widow and mother — 
- Father marrying after deash of first wife—Scond 
wife inheriting husband's property upon kis death 
-—-Subsequent adoption by son's widow—Whether 
divests property vested in father's widow. 

When the adoption takes place efter the termina- 
tion of the co-parcenary by the death of the last 
surviving co-parcener, the adoption by a widow of a 
predeceased co-parcener has not the effect of reviving 
the co-parcenary and doesnot divest property from the 
heir of the last surviving co-parvener (other than the 
widow) or those claiming through him or her. 

Where therefore a joint Hindu family consists of a 
father and a sonand the son pre-deceases the father 
leaving a widow and mother and the father after the 
death of the first wife marries another wife who 
inherits the property after the death of her husband a 
subsequent adoption by the widow of the sonthough 


valid dues not divest the property vested in the 
father’s widow. ANANDIBAI *PANDURBANGRAO BHIDE Y, 
VASUDEV NARSINGRAO Balpe Bom. 411 





- Allenatlon—Alienation by manager during 
adult's minority — Ratification by adults—There 
must be communication of their election to alienee. 

“NG man, contract apart, is bound finally to a choice 
whether to affirm or disaffirm or an expression of opinion 
ab to the binding nature of a contract unless (1) he 
has thereby in some way brought his decision to the 
knowledge of the other side, or (2, his subsequent 
actions show an approbation of the contract the bind- 
ing nature of which upon him is in question. So, 
when an alienation is made by the managing mem- 
ber of the family, during the minority of the adult 
members who want to ratify the alienation, there 
must be communication by the ratifiers before the 
act becomes irrevocable, Ganpat Rao v. IsHwar 

BINGI 








Manager—Power of, to alienate joint 

. family property—Alienation to improve condition 

of family—Held, transaction was binding on all 
members of family. 

The karta of the family being merely a manager 
and not an absolute owner, the Hindu Law has, 
like other systems of law, placed certain limitations 
nvon his power to alienate property of which he ib not 
the absolute owner. The Hindu Law-givers, however, 
could not have intended to impose any such restric- 
tion on his power as would virtually disqualify 
him from doing anything to improve the condition 
ofthe family; therefore the only reasonable limita- 
tion which can be impnged onthe karta is that he 
must act with prudence, and prudence implies 
caution as well as foresight and excludes hasty, 
reckless and arbitrary conduct. The manager will 
thus not be allowed to enter into any transaction 
which may be speculative or fraught with risks or 
which may involve a possibility of loss tothe family 
and the Uourts will not encourage him either to 
part with the joint family property or to encumber 
it merely in order to increase the immediate income 
of the property, because a prudent person will not 
sacritive & certain and stable income infavour of the 
mere prospect of a better income, However, in certain 
peculiar circumstances the alienation of a part of 
the joint family property bya karta for the acquisition 
of new, property can be upheld. ; 

. Where, therefore, in a case no less than seven 
adult members of a joint Hindu family with tho 
knowledge available to than and possessing all the 
Necessary information about the means and the 
requirements of the family were convinced that the 
proposed purchase of the new property by mortgage 
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of the family property was for the benefit of the 
estate and the materials on the record showed that 
they were not guided by merely seatimental con- 
siderations, but acted as a prudent owner would 
have acted in the circumstances of the case and 
it had not been shown that the property which was 
mortgaged by the karta was of any particular utility: 
to the family; on the other hand, there was evidence 
on the record to ghow that the members as a 
result of the purchase had acquired certain other 
proprietary interests and the consolidation of these 
interests had the effect of converting them from 
mere tenants, who had to pay a heavy rent to the 
landlord, into landlords, which fact by itself was. 
of great advantage tothe family and also having 
regard to the attitude of all the adult members of’ 
the family then living, it could not be said that the 
plaintiffs mortgagees when they advanced the loan. 
did not act honestly or that they had not good! 
reason tobe satisfied that karta was acting in 
this particular instance for the benefit of the estate: 

Held, thatthe transaction wus binding on all the 
members of the joint family. Barsnatu PRASAD 48. 
BINDA Prasap SINGA Pas. 147 

Allenatlon—Necessity—Mortgage and sale— 

e Partof mortgage money for necessity~~Mortgage,- 

how far binding—Duty of lenders~Must show not 
merely necessary purpose but necessity for loan. 

A mortgage and a sale transaction stand on a 
different footing. A sale is either wholly good or 
bad ; a mortgage can be good in parts,or capable of 
being supported as to part and if, it should appear 
that part of the consideration is for necessity, that 
part would be binding. 

Tomake an alienation by the manager. valid, the 
loan must be for legal necessity, not that the money 
is wanted, or is stated to be wanted, and enquiries 
confirm that want, fora necessary purpose. The 
difference is important. The manager may have, to 
the knowldge of the lender large available recources, 
he may have actual cash at hand. He cannot, in such 
cases, still bind the estate if he borrows ostansibly 
to pay land revenue. The purpose is necessity, but 
there is no necessity for the loan, where, there are 
apparently large recources, alarge income, an un- 
encumbered estate. The lender must show not merely 
a necessary purpose, but a necessity for the loan. 
It, after reasonable enquiries, ke, asa reasonable man, 
is satisfied of that necessity, that is sufficient; he is 
not concerned with a misapplication of the money 
lent, but it must be the necessity for the loan that he 
must satisfy himself about, GANPAT RAO v. ISHWAR 
SINGA Nag. 827 

Debts—Father—Surety bond executea by 
father in security for debt due by third party— 

Decree against father upon bond—Whether can be 

exesuted aguinst joint family property. 

It is not open to the father who is the kurta of the 
joint Hindu family to bind the family estate by exe- 
cuting asurety bond, in security for piyment of a 
debt which was due by third parties A decree, there- 
fore, obtained against the futber upon surety bond, 
cannot be executed against the joint family- property, 
GANGA SARAN V. GANESA LAL Ali. 901 F B 
Son Manager borrowing money on hundi 

or pro-note to meet joint family necessity~-Other 

members, if can be sued onand made liable upon 
hundi or pro-note. 

Where the manager of a joint family “borrows 
money oh a hundi or promissory note to meet a joint 
family necessity, the other members of the family may 
be sued on and made liable upon the kundi or 
promissory note. A managing member cannot thus 

. 
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be regarded as a mere agent for the family, because 
he is himself a member of the family and having 
regard tothe powers which vest in him under the 
Hindu Law, he may well be regarded asthe principal. 
At any rate a joint Hindu family being a legal 
person according to Hindu Law, may be represegted 
and may act through the managing member or the 
head thereof. Hindu Law dues not recognize any 
distinction between the liability of thejoint family 
when the debt is contracted by its karta under a 
promissory note or a bill of exchange and its liability 
when the debt is contracted otherwise. All that is 
necessary to make all the members of the family 
liable is that the debt should have been cortracted 
for family necessity or for the benefit of the family. 
There is nothing in the Negotiable Instruments Act 
which should preclude a Court frcm applying the 
principles of Hindu Law toa suit based on negotiable 
instruments. Indeed, it would always be open to 
the holder of the instrument to sue the maker and 
the acceptor of the instrument and he need not sue 


“all the members of the joint family, if heso chooses. 


Hu will also be entitled to avail himself fully of 
the benefit of the specific provision in the Negotiable 
Instruments Act which is tothe effect that once the 
execution of the document is proved, considerstion 
will be presumed. He may, however, waive the 
benefit of this provision and adduce direct evidence 
to prove the passing of consideration, Similarly, 
there should be nothing to prevent him if he has 
evidence in his possession from proving that the 
maker of the instrument borrowed money to meet a 
family necessity and if he succeeds in proving it, 
the Court should not refuse to apply the Hindu 
Law on the subject, merely because the suit is 
based on a negotiable instrument. Batata Pesan 
=. BINDA Prasad SINGH _ Pat. 147 
—_——--- Debts—Son's liability —Father dying leaving 
three sons after execution of pro-note—One son 
making payment and keeping alive pro note—Othzr 
son embracing Islam—Suit on pro-note~Payment 
by one son, if keeps alive debt against ali—Convert, 
if liable. f $ 

A father who had executed 8 pro-note died leaving 
three sons. At his death the sons were liable to 
pay the amount of this pro-note. One of the sons 
subsequently madea payment and endorsed it and 
a fresh period began from that date. One of the 
sons in the meantime embraced Islam, and in a suit 
on the pro-note, contended that the endorsement 
made by the other son was not binding on him: 

Held, that as all the sons were liable to puy on 
the death of the father an endorsement by one of 
them was binding on all and the conversion could 
not operate to rid the converted son of his lability fur 
the debt due under tne promissory note, SOMASUNDARA 
EDANGAPURANDAR V. K. P, NARASIMHACHARIAR 

. Mad. 49 

———— Guardian and minor — Guardian as 

manager can bind minor's estate—Guardian not 

manager —He cannot bind estate and minor is not 
liable for debts contracted by guardian. 

A guardian as manager can, in a proper case, 
pind, charge, incumber andjor alienate the estate. 
But the estate cannot be reached simply because 
it is as manager that he binds the estate, 
If the estate is to be bound, there must be some- 
thing which causes the estate to be bound Gene- 
rally théle must be some document binding the 
estate though sometimes the estate may be reached 
because it has been enriched as a consequence of 
tha transaction in question. But the minor is not 


Mable for debts contracted by the guardian on his 
. . 
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behalf, if the guardian is not the manager of the 
estateand does not purport to bind the estate by his 
acts. GARAMLAL 1. TULARAM Nag. 742 
Impartibie estate--Owner of, has un- 
fettered right of alienation—Owner holding estate 
as belonging to joint family—Alienation to member 
of family—Effect of—Owner transferring whole 
estate to younger son toexclusion of eldest — 

Whether self-acquired property in hands of trana- 

feree for purposes of descent. 

No doubt joint property cannot, if governed by a 
custom of impartibility be converted into separate 
property by any exercise of the right tocallfora 
partition as the existence of such a right is inconsis- 
tent with the custom. But it does not follow that by 
no other way can the same result be arrived at. 
Admittedly it can be achieved by surrender or 
relinquishment. The right of any given person to 
succeed by survivorship to any given property 
depends both upon the “person continuing to bea 
member of the joint family and also upon the property 
continuing to belongto the family. An owner of an 
impartible estate has a power of alienation which is 
not limited by legal necessity nor liableto be con- 
trolled by any other member of the family,so that 
he can squander the property or give or sell it to a 
stranger, thereby defeating the rights of other 
members, and it cannot be said that when he trans- 
fers the estate to a member of the family he is 
effectinga result similar to that produced by 
partition without having the power to compel parti- 
tion. The status of an individual as a member of a 
Hindu joint family is in no way inconsistent with his 
owning separate property; and the right of unfettered 
alienation possessed by the owner of the impartible 
estate may produce resulis, when exercised in favour 
of a member, which are as favourable or m pre favour- 
able to him than those which partition would have 
produced. The rightof alienation is held to belong 
tothe holder ofan impartible estate because the 
other membersof his family, having no right to call 
for partition, are thought to have no right to control 
him: if in some cases the result of this doctrine 
upon the rights of the other members is to defeat 
them altogether, the right of alienation cannot be 
limited in other cases merely by reason that the 
holder had no right to call for partitico. An aliena- 
tion made by the owner of the impartible estate has 
no different effect according as the grant be made 
voluntarily or for consideration, comprises the whole 
or only part of the estate, is in favour of a member of 
the fumily or a stranger, or in favour of the person 
entitled to succeed or of some other member of the 
family. Where, therefore, anowner of an impartible 
estate holding it as belonging to joint family of 
which he is a member transfers the whole of the 
estate to his younger son to the exclusion of the eldest 
son, the estateinthe hands of such son must be 
treated as his self-acquired property for the purposes: 
of descent tu his heirs ULAGALUM PERUMAL 
SETHURAYAR ». SUBBULAKSHMI NAOAIAR PC773 
- Joint family — Debts~Father incurring 

debts of speculutive nuture—Joint family estate in 

hands of son, if liable. 

If speculative debts have been incurred by the 
father and the other members of the joint family are 
his sons, the joint family estate is open to be taken in 
execution proceedings upon a decree for payment of 
th.se debts, unless the debts aje proved tu have been 
incurred for immoral or illegal purposes. Fram AYA 
Ram Tota Ramv. Sap u Lau Lah. 453 
——- 5 property— Properfy acquired by 

member from aunt. - . 
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Property acquired from an aunt by a member of 
a joint Hindu family wold not prima efacie 
be the property of the joint family at all. Baru 
Lat PATHAK v. Maina DAI Pat, 213 


==—Partition—Suit for—Claim for mesne profits 

—Interest on mesne profits when can be allowed 

—Held, that in circumstances. of case interest 

could be awarded on mesne profits. 

Interest should not be allowed in ordinary cases 
on the mesne profits claimed in a suit for parti- 
tion of jointfamily property but in certain cases 
the circumstances may be such that the Uourt is 
entitled to award interest, 

A suit was ihstituted in 1919 for partition of 
joint family property claimiag also mesne profits. 
Theclaim of the plaintiff to share in the family proper- 
ties was strenuously resisted by the appellants on the 
ground that the plaintiffassigned his interest in them. 
The appellants contested the claim unsuccessfully 
in all the Courts including “the Privy Council and 
the plaintifi subsequently got a decree in his favour 
after 13 years, During all this period the plaintiff 
was kept out of the enjoyment of his share of the 
family properties during which time the appellants 
enjoyed the income. The appellants from first to 
last placed every obstacle in the way of the plaintiff 
obtaining his rights, and as a consequence, kept 





him out of moneys which he was entitled to and 
utilized them for themselves : 
Held, that in such circumstances it was only 


right and proper that the appellants should -maka 
full restitution and they could not make full restitu- 
tion unless they paid interest on these moneys, 
K. N. RAMAKRISENA AYYAR v. PARAMESHWAR [YER 
Mad. 551 
——Reversioner— Right of reversionary heir 
expectant on death of widow is mere spes 
successionis, 

Under the Hindu Law, the right of a reversionary 
heir expectant on the death of a Hinda widow isa 
spes successionis and its transfer is a nullity . and 
has no effect in law. PANDURANG RAGHUNATH HASABNIS 
v. IsuwaR' Kosasi PATIL Bom. 629 


——— Wlidow—Alienation—Dedication by widow 
of 3-4ths of estate, to idol—Validity of ~ Reasonable 
proportion. 

The dedication by a Hindu widow to an idol, of 
3-4ths of the estate of her deceased husband, cannot 
be supported onthe view that it was a dedication 
of a reasonable portion of the property. 

(The High Court in this case upheld the dedica- 
tion to the extent of one-twentieth of the property 
as reasonable.| Desi DAYAL v. RADHA KRISHNA 

Oudh 888 
~-————Alienation—Gift by widow—Gift of 
husband's entire property by widow te defendant 

— Her daughter who was next reversioner executing 

unregistered deed of consent— Subsequent adoption 

of plaintiff by widow—Plaintiff selling property 
to another—Suit by plaintiff and transferee to 
recover possession from defendant—Gift by widow 
held valid and plaintiff could not setrt aside— 

There was held no necessity of daughter's consent 

being expressed in registered-deed, 

A Hindu widow inherited property on the death 
of her husband and subsequently exécuted a gift 
deed of all the property in favour of defendant, 
Her daughter W who was the next reversioner 
had consented to this feed of gift, aud four days 
later, she executed a deed of consent or manyata- 
patra, This document was not registered. More 
than a year dater, the widow adopted plaintiff 





“effegted a complete surrender of 
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who, as the adopted son, sold the property to an- 
other person. Plaintiff then brought asuit along 
with the transferee, to recover possession of the 
property. from the defendant : 

Held, that as the widow had by the deed of gift 
her entire estate 
in favour of defendant with the consent of the 
naxt reversioner W, the gift was a valid one and 
plaintiff had no right to have it set aside, The 
interest of W inthe property asa reversioner at 
the time of the gift being a mere spes successionis 
could not be validly transferred and there was no 
necessity for her consent being expressed in a 
registered document, PANDURANG Rac.onata 
HasaBnis v. Isuwae KUSAJI PATIL Bom. 629 
Idow—Alienation by widow of part of 

property for legal necessity and complete surrender 

of her entire estate by way of gift—Distinction, 

There is in principle no distinction between an 
alienation by a widow of a part of her property 
for legal necessity and & complete surrender of her 
entire estate by a widow by way of gift. PANDURANG 
Racuunat.i Hasasnis V. ISHWAR IKUSAJI PATIL 

Bom. 629 
—_——- Alienation by, without legal necessity 

—Consent of reversioners— Effect of —Reversioners, 

if can subsequently challenge alienation—Such 

consent, whether falls within doctrines of estoppel 
or election or ratification. 

Where a Hindu widow makes a gift of her hus- 
band's property and where there is no legal neces- 
sity, or, if legal necessity at all, only to a degree 
quite out of proportion to the extent of the trans- 
fer actually affected and the gift is made with the 
consent of the reversioners, such consent amounts 
to nothing more thana promise without considera- 
tion to treat the deed of gift as valid at some 
future date. It does not come within the doctrine 
of estoppel or the doctrine of election or the doc- 
trine of ratification, and the only doctrine, within 
the scope of which it can be brought, is the doce 
trine of definitive election. Such a consent or pro- 
mise cannot validate a transfer otherwise bad, and 
the consenting reversioners and those who claim 
through them cannot bé held bound by it. 

A Hindu widow in possession of her husband's 
property made a gift of three-quarters of the prop- 
erty to an idol with the consent of the reversioners 
without consideration : 

Held, that the consenting reversioners or persons 
claiming through them could not be held preclud- 
ed by their consent from subsequently impugning 
the validity of the transaction. DEBI DAYAL v, 
RADHA K.BISHNA Oudh 888 
—— Debts by, without necessity —Decree 

obtained and property attuched by credttor—Suit 

by reversioner for declaration that these acts do 
not bind his interest, if maintainable. 

A reversioner is entitled to challenge the un- 
authorizad actsof the widow. To incur a debt 
without a legal necessity is an unauthorized 
actofthe widow, and if a creditor sues for such 
a debt and obtains a decree and attaches the 
property inthe hands of the widow, a cautious 
reversioner may sue for a declaration that these acts 
do not bind the reversionary interest. A reversioner 
cannot sue for a mere declaration that he isa re- 
versioner, but when a cloud is cast on his title and 
when he apprehends danger to his interest, there is no 
reason why be should not seek a declaration that a 
particular act of the widow is unauthorized so far as 
the reversionary interest is concerned. Srranat V. 
‘HARI Nag. 922 
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Widow — Deed of release conveying undivided 
share in properiy to widow inlieu of her paying 
certain sum to transferor—Money made charge on 
property—Deed giving full power to her to raise 
money by mortgaging her share in property— 
Her power to raise larger amount on security 
of her life-estate. s 
Where an undivided share in the family property 
has been conveyed toa Hindu %idow for her life 
under a deed of release in lieu of her paying a cer- 
tain sum to the transferors which is to bea charge 
on the property conveyed, with full power to raise 
that amount by mortgage of her share, sheis not 
prohibited from raising a larger sum on the secu- 
rity of her life estate, though it is the intention 
of the parties to the release deed that she should 
be able to effect a mortgage for the amount payable 
binding on the reversioners. KAMAL Ox, HUNDER 
v. BusHILABALA DASSBE Cal. 572 
—— Maintenance — Nature of right— 





Ways in which it can be satisfied—Maintenance | 


“made charge on property by agreement—Decree 
for arrears Property sold—Charge not reserved 

` Charge held extinguished—Subsequent main- 
tenance allowance—Auction-purchaser, held not 
liable. 

There are many ways in which a right to main- 
tenance to which a Hindu widow is entitled and 
which is cbarged onthe family property can be 
satisfied. The widow can, if she so chooses, live 
with her husband’s family and be supported by 
them and in that case her rights, so far as the 
property is concerned, are no higher than those 
given by s. 39 of the Transfer of Property Act. 
Her right is not to the property itself butto the 
profits which arise out of it. Another way in which 
the family can discharge its obligations towards 
her is by assigning a portion of the property to 
her in lisu of her maintenance Here again her 
rights are’ to look to the profits and not to the 
property, but she can, if she so chooses, alienate 
her right to the enjoyment and ‘possession of that 
property or any portion of it for the period of her 
life, and if she chooses to do so, she cannot turn 
round afterwards and demand that she be maintain- 
edout of it. There is still another course open to 
them, namely to agree upon a@ definite sum for 
maintenance and agres that it shall be a charge 
upon a definite and specified portion of the family 
property. The charge-holder has two remedies in 
all such cases. She can, if she so chooses, ask for 
a Receiver. But of course she is not bound down 
to that. She can also bring the property ora 
portion of it to sale on obtaining a decree, When 
a decree-bolder with a choice of remedies delibe- 
rately selects the one which involves sale ofa por- 
tion of the property, the usual rules should pre- 
vail. She must be taken in such cases to have 


“given up her right to the charge, as she has aright 


to do, unless she expressly reserves it at the sale. 

The members of a joint Hindu family executed 
an agreement in f@vour of a Hindu widow who was 
entitled to maintenance from the family property, 


agreeing to pay her certain amount every year for’ 


her maintenance. A charge was created ona por- 
tion of the family property in respect of the main- 
tenance, The widow after the accrual of the 
arrears of maintenance obtained a decree and in 
execution thereof brought a portion of property charg- 
ed to sale. The property was not sold subject to 


the charge : 
Held, that the charge for the subsequent years was 


“ pxtinguished go far as the property sold was. cone - 
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cerned. The auction-purchaser was not liable to 

pay oat of the property,in his hands the mainten- 

ance allowance subsequent to the period covered by 

the decree. TRIVENIBAI v, DEORAO Nag. 496 

Widow —Matntenance—Widowed daughter- 
in-law although minor has no right to claim 
maintenance’ from father-in-law’s  self-acquired 
property. 

Whenever a daughter-in-law is widowed, she, has 
no legal right to claim maintenance from her 
father in-law’s self-acquired property, even though 
she isa minor mors especially when she no longer 
lives in the father-in-law's household. Ko.tssrtr 
ETsIRAJAMMA y, KOLISEITI SUBBARAYADU Mad. 140 
—_—— Two ladies having only life interest 

in property with remainder to another executing 

mortgage — On death of mortgagee his widow 
obtaining decree on mortgage—Suit by remainder- 
man for declaration that decree did not bind his 

interest—Widow dying during pendency, and O, 

sister of mortgagee brought on record as legal 

representative of widow—Suit decreed with costs 
against O—Decree held could be executed against 

assets of mortgagee in hands of O. 

Two ladies who were entitled only to life estate in 
a property with remainder to another person, executed 
a mortgage in favour of one K. On the death of K, 
his widow succeeded to his estate and brought.a suit 
on the foot of the mortgage against one of the mort- 
gagors, the other having died, and obtained a decree. 
Subse quent to this the remainderman brought aenit 
for declaration that the decree did not bind or affect 
his interest in the property covered by it. During 
the pendency of this suit, the decree-holder widow 
died, and C,a sister of K was brought on record as 
her legal representative. The remainderman obtain- 
eda decree with costs against the legal representa- 
tive of the widow. In execution of this decree cer- 
tain house was attached whereupon G madean 
objection that the property formed part of the assets 
of K aud notof the assets of his widow, and was, 
therefore, not liable to attachment and sale in exéou- 
tion of the decree : | 

Held, that the suit brought by the remainderman 
was directed against the estate of K, for, the ‘decree 
which had been obtained by the widow on the foot 
of the mortgage ia favourof K must clearly be 
deemed to be a part of his estate. The fact that some 
interest upon the mortgage must have accrued after 
the death of K did not affect the legal position at 
ali Thewidow as a defendant in the suit, filled only 








-a representative character. The suit was directed 


against K’s estate, and the estate had to be represent- 
ed by the widow, as the widow of K. When the 
widow died, C was brought on the record as her 
legal representative. C must, therefore, be deemed 
to occupy the same character as the widow, that is, of 
a person who represented the estate of K. The 
decree for custs could, therefore, be executed legally 
against any property forming part of the assets of 
mortgagee in widow's hands and after her deathin 
the hands of C. Csaamea Devi v. SANSAR Ouanp 
All. 662 
Income-tax — Assessment — Assessecs partners in 
foreign firm with headquartersin British India— 
Part of profits of firm represented by land taken in 
lieu of debt —A sinine withdrawing sums from com- 
mon funds of firm and remitting into British India 
—Assessees’ share in amount represented by land held 
could not be excluded, in computing profits of firm 
—Withdrawals held must be treated as those of 
profits. 4 R ` 
The agsessees were partners ig various money. 
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lending firms outside British India and carrigd on 


the same kind of business “in British India where 
they had their headquarters. The total profits of one 
firm outside India were calculated and it was found 
that they amounted to $1,27,306 of which $74,570 was 
represented by land, which haa been taken over in 
satisfaction of debts due to the firm. The asseysees’ 
share in the sum of $74,270 was $53,264. During the 
year of accunt, the assessee3 remitted from one 
foreign firm to-firmin British India out of common 
funds of firm, sums amounting in the aggregate to 
Es. 99,279. These remittances the Income tax autho- 
Tities treated as being remittances of profits : 

Held, that in computing the profits available for 
remittance from the foreign tirms, the share of the 
assessces in the amount represented by the land could 

. not be excluded as the assessees could not be allowed 
to withdraw money from thefirm and treat their 
interest in the immovable pyoperties of the firm as 
representing their profits, The withdrawals from the 
firm must, therefore, be treated as withdrawals of 
profits. M.S. 9, CHIDAMBARAM UHETTIAR V. Commis. 
SIONER OF INGJME-TAK, MADRAS Mad. 133 S. 3. 


Income Tax Act (XI of 1922), ss. 3, 4 (1)— 
Assessee, a restient of Madrus residency owning 
suw mubin Burma—Suw miil sustaining loss tnu 
account year 1¥36-37—Loss, if allowable us deduc- 
tion in year of assessment 191-33. 

Though the lancome Tax act does not cume into 
Operation in any year untilthe Finuuce Aut bas 
been passed, the income Tar Act, must not be breat- 
ed as a statute which is passed every year. lb is 
a permancut enactment bub it may nut ba enturced 
ia any particular year until the Hiuance Act, has 
been passed. ection 4 cannot be divorced frum 
8, 3, and as s. d charges the tax ou the 1ncomeof 
the previous year, it must be charged ou the incume 
received in what was British lodia during the 
previous year. 

Where, therefore, an assessee, a resident of Madras 
Presidency, owas a saw mill in Burma aod in the 
account your Lyğy-37, that 1s the year commencing 
from April 1, 1¥30, tue saw mill business sus- 
-tains loss, the loss is allowable us a deduction 12 
the year of assessment 1937-35, because when bhe 
assessee sustained the loss onthe working of her 
saw mull in burma, Burma was part of British 
india, and if s, ä aud 8. 4 (1), are tu pe read to- 
gether, us they must be, the luss must be deemed 
-to bave been sustained in British india, UOMMIS- 
SIONER OF INOUME-TAX, MADRAS D. VELIAMMAI AOHI 

Mud, 2705 B 


55. 10, 22 (2)—assessee doing money-lend- 

Ing bustness Und vwniny wnmovuvle property, 

advanvang Ks, SU,UJU un mortgage of property— 

Assessee subsequently purcnasiny sume property 

and deuling with at us owner—Asoessee seiling 

off property after some yeurs Jor kis. 44,000 and 
showing ùt Jor first ième vn subsequens year's 
account as tiem of  money-lending business and 

Charming credit jor toss—Purcnuce, 1f could be 

treated as purt of his muney-tending business. 

Tue assessee wasu muney-ieuavr wud also owned 
iMmovable property. He Lud advanced wa Buin of 
Ks, 3U,v0 on the Mourigage of cerita property, 
Subsequently ne purchaser tual property in sabis- 
tacion of tue lyan and tue luau trausacliuu thus 
anully ended. from ih? date ot his purcnase, tus 
sasesses became the vsledsi$ie uwuer ul Lue proper- 
ty. ib skoud in bis name in tos Government aad 
< Munisipal recogds ànd hedeals with it as owner, In 
the reburus of income submitted by bin uaders. 22 (2) 
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of the Income-tax Act for purposes of assessment of 
income-tax, he showed this property along with his 
other property as his own. Taree anda half years 
after his purchase, he sold this property for 
Ks 24,500 and then for the first time in the sub» 
sequdot year’s account he treated itto be an item 
of his money-lending business, and claimed credit 
for Rs. 5,618 as the igs sustained by him on this 
deal : 

Held, that the Income-tax Officer could draw an 
inference that the assesses had purchased the prop- 
erty outright and having treated it as his own 
property in the same way as his other immovable 
properties, it was not open to him to treat the 
purchase as a part of his money-lending business 
transaction and claim credit for the loss he sus- 
tained by the re-sale of the property three and a 
half years after its purchase. COMMISSIONER oF 
{yoomz-Tax, BOMBAY v. ABDUL Hussein Moosasr 


Sind 823 
——— S$. 22 (2) & Income Tax Act, 1922, 
s. 10 823 





ss. 26-A — Muhammadan assessee doing 
business in Burma having immovable property 
mainly as capital—Application under 3. 26-A—~ 


+ Allegation that he made gifts of certain property 


to his two sons and paid bonuses to two employees 

—Formation of partnership between them alleged 

—Gift and partnership not registered—Firm held 

could not be registered under s. 20-A 

An assessea WhO was a Muhammadan had his 
business in Burma, The capital consisted mainly 
of immovable property. The assess3e alleged that 
he had made gifts of Rs, 75,000 to each of two 
sons and had given a bonus of Rs. 5,000 to each of 
two employees, out of the capital of his business 
and that thesesums had been re-invested by these 
four persons in the business which had thereby 
become 4 partnership of tive persons. He produced 
a deed of partnership, which was not registered 
“under the provisions of the Kegistration Act and a 
certificate of registration of this partnership under 
s. 59, Partnership Act, and pointed to entries in 
the books of account which purported to show that 
the capital of the new partnership was divided 
into five shares. The gifts also were not register- 
ed in accordance with a. 123, Transfer of Pro- 
perty Act. Tne assessee made an application to 
the Income-tax Officer, under the provisions of 
s. 26-A, Income Tax Act, and the rules framed 
thereunder for the registration of this business as 
the business of afirm for the purposes of this 
Act: 

Held, that in Burma a gift of property by one 
Muhammadan to another must ba made in aacord- 
ance with the provisions of s. 123, Transfer’ of 
Property Act. There wereno valid gifts by assessee 
to his sons and employees, and hence there had 
been no contributions by them to the capital of 
the alleged partnership. Moreover, the capital of 
this business consisted mainly of immovable proper- 
ty, and the partnership deed purported to transfer 
this capital from one person, to hve pers)ns, his 
two sons and histwo employees. As it had not 
been registered under the Kegistration Act, ib wag 
clearly ineffectual. Therefore, four of the alleged 
parmers had not acquired any share in the capital 
ut this business and hence the firm could fot be 
registered under 8. z6-A. ABBA DADA & Jo. v, Uommis- 
SIONER OF INGOMB-TAK, BURMA Rang. 675 
s. 34—Notice under—Income-taz Oficer can 
rely on facts which come to his knowledge after ona 
year from the end of assessment year, 
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Where the Income-tax Officer has issued a notice 
under s. 340f the Income Tax Act, he oan for the pur- 
pose of assessing income, which escaped assessment, 
rely on facts which come to his knowledge after one 
year from the end of the year of assessment. There 
is nothing in the section which ‘indicates that the 
inquiry is to be limited in time. To say that the 

“ Income-tax Officer shall be limited to facts discovered 
within a year of the year of assessment is to say 
something which s 34 does not say. E.M. MUTHAPPA 
CHETTIAR y. COMMISSIONER oF INOOMEB-TAK, MADRAS 

Mad. 825 F B 

— $. 66 (3)—High Court, if can ask Commis- 

sioner to refer question which assessee has not 

required Commissioner to refer under a, 66 (2). 

It is not open to the High Court under s. 66 (3), 
to order the Commissioner of Income-tax to states 
‘case and to refer a question of law which the 
assessee has not’ duly > required the Commissioner 
to refer under s. 66 (2). ABBA DADA & Uo. v. Comus- 
'BIONER OF INOoME-Tax, BURMA Rang. 675 


Indian Councils Act 1861, 124 & 25 Vic. Ch, 
67), & 22 Proviso ~fouers of Legislature to 
abolish prerogative writ uf Habeas Corpus. 

. The abolition of the right to issue a prerogative 





. writ is not a matter which can be deemed to affect. 


allegiance to the Crown, The penultimate Proviso 
` tos. 22, Indian Councils Act, cannot be said to have 
restricted the powers of the Legislature and affected 
. :its rights to abolish the prerogative writ of Habeas 
“Worpus, Distaior MAGISTRATE, TRIVANDRUM 2. K., U. 
- MAMMEN MAPPILLAI Mad, 216 F B 


Injunction— Suit for — Joint owners—Site, joint 
- property of parties used as lane leading to property 
` of one of them—One party roofing over part of vt 
adjoining his property — Other party, if entitied to 
sue for injunction for removal of structure — Other 
+ party making similar use — He sonly entitled to 
‘ damages, 
- -The suit related toa site which was the joint pro- 
peity of the parties; and which was used asa lane 
-leading to property -of the plaintiff. The defendants 
“had roofed over the part of the lane adjoining their 
own property by means of a chhatra, over which a 
‘room had been built. The plaintiff sued for an in- 
junction to compel the removal ofthis struc- 
“ture; 
Held, that it was not practicable for the plaintiff 
to sue for partition, since the lane was needed as a 
means of access to the adjoining properties. it was 
‘again hardly practicable for him to sue for joint 
possession of a structure which could only be reached 
through the house of another owner. The only 
remedies left were by way of injunction or damages, 
-The plaintiff could sue for injunction for the removal 
of a structure of this kind, even though the damage 
‘only be very slight or hypothetical, 
- Held, however, that there was an entirely different 
- reason for refusing to grunt an injunction in this case, 
The plaintiff had mede an exactly similaruse uf the 
lane opposite his owner property, and in these circum- 
stances he could not ask the defendants to remove 
their structure, so long as his own structure remained 
: even though their own encroachment may be greater 
than his. At the same time, a legal right had been 
- infringed and plaintiff could be granted wu decree for 
damages. Baru MAL v, Rara Ram Lah. 202 
Insanity — Unsoundness of mind—Hemp (ganja), 
effect of, on brain, stated. 
Hemp acts on the brain, causing usually excitement, 
followed by narcotism. During the stage of excite- 
menit, the individual is the subject*of hallucinations, 
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usually but not invariybly, of the pleasurable and 
often of a sexual character. In this stage the 
patieat may show no outward indication of excite- 
ment or he may be constantly Jaughing, singing or 
talking or furiously delirious ; if the drug is taken in 
small doses, the effect produced is slight, consisting 
merely ofsome pleasurable stimulation of the higher 
centres. Thisinno way aficcts the individual’s-ap- 
preciation of the consequences of his acts. In large 
doses hemp, like dhatura, causes a temporary insanity 
associated with hallucinations under the influence of 
which a person may be violent even to the extent of 
committing homicide. Sarat SUNDARI Desy v, RAM 
KINKAR RAI Cal. 445 
Insolvency—Annulment of adjudication—Scheme 

of composition agreed upon—Official Assignee ad- 
mitting claim of secured creditor at certain amount 
before composittion—Para. in scheme clearly stating 
such amount to be swbject to new ntode of payment 
—Official Assignee subsequently denying that credt- 
tor's claim was adgusted—Order of High Court 
directing Official Assignee to -admit claim as men- 
tioned in scheme—Heid on construction of scheme 
that interest was to be paid on amount of claim 
mentioned in para, XII of ssheme—O ficial Assignee 
held could not re-open question as to principal 
amount on which interest was to be paid, having 
admitted claim before composition. 

Five persons, who were carrying on business. in 
Calcutta as merchants and agents were adjudicated 
insolvents by the High Court. Subsequently the 
creditors of the inscivents, including the appel- 
lant, approved a scheme of composition, and the 
Vout approved the composition, and adjudication 
orders were annulled, The scheme provided for 


the ultimate payment in full of the. secured 
creditors. and for the payment of eight annas 
in the rupee to the unsecured creditors. The 


scheme was guaranteed by certain persons, who 
agreed to transfer and convey certain properties 
to the Official assignee to be used in satisfac- 
tion of the creditors’ claims; the appellant 
was to be finally paid off last, but was to receive 
interest meantime at 6 per cent, per annum. Sub- 
sequent tothe annulment of the adjudications, the 
appellant rendered statements of account to the 
Otlicial Assignee, showing the amounts due to ..the 
appellant from time to time under the scheme. ; 
these statements were compiled on the footing that 
the principal sum due was ‘Ks. 3,29,568-14-1, 
approximately and that the appellant's claim for 
tuat amyunt had been proved and admitted in the 
office of the Official Assignee, The Official Assignes 
on various dates, admitved the correctness of these 
accounts, until, on a certain date the Otticial Assignee 
fur tue first time suggested that the appellant's 
claim had never beeu adjusted, founding on the 
use of the ‘word ‘“uppruximate.” The appellant 
replied that his claim nad been investigated and 
adinitied by the Oificial Assignee before the scheme 
of composition was entered into, and, as the Official 
Assignees denied this, the appellant made the ap» 
plication to the Uvuit asking that the Official 
Assignee should be directed to admit the debts due 
to the appegliaut aud to pay the arrears of interest 
thereon, Au application was also made by the 
guarantors to Lave the appellant's proof expunged, 
The appellant was sucvegsful in both applications 
in both Vuuris. ‘lhe Méigh Court held that the appel- 
lants claim had been duly lodged with the Official 
Assignee, ‘Lhe High Uourt erderea the Official 


Assignee to uumit the claim of the appeilunt as it, 


appeared ın thescheme of cumposivion subject to any 
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adjustments that might be necessitated by reason 
of calculation of interest due on the said claim. 
Ths High Court, however, Meld that the principal 
amount on which the interest was to be payable to 
the appellant was not Rs. 3,25,558-12-1, which was 
stated inthe deed of composition as amount of debt 
due and which included arrears of interest of 
Ra. 74,347-1-0, but the sum of Rs ?,51,2L1-L1-1, the 
arrears of interest being excluded : 

Held, on construction of para. XII of the 
scheme that the provisions of para. XII and 
the relative portion of Sch. 111 clearly recorded 
the acceptance hy the appellant for the purposes 
of the stheme of composition, of a new mode of 
payment of their secured debt on the terms zet 
out in para. XII and that the amount of the 
secured debt which was to be subject tothe new 
mode of payment, was clearly fixed by the schedule 
at, Rs. 3,25,558-12-1 approximately, irrespective cf 
the fact that that figure inqluded arrears of inter- 
est. The appellant was, therefore, right in his 
Contention that the interest payable under sub- 
paras. 3, 4 and 5 of para, XII fell to be calculated 
on that figure. 

Held, further that in the. circumstances the 
Official Assignee having admitted the claim of the 
appellant, he could not subsequently be allowed to 
re-open any question as to the principal sum on 
which the interest provided for by para. XILof the 
scheme fell to be calculated. BENARES BANK, UTD. 
v. 5. O. H. MEYER P C 353 
insurance—Construction of policies—Rules to be 

observed. 

It is aeettled rule of construction of Insurance 
policies that provisions relating to forfeiture should 
be construed in favour of the assured and against 
the company. Again, another well-recognized princi- 
ple is that where the computation is for the benefit of 
the person affected, as much time should be given as 
the language admits of, and where itis to his detri- 
ment, the language should be considered as strictly 
as possible, T. G. RAJAN v ÅASIATIO GovERNMENT 
SECURITY Lire Assuranos Oo. Ltp. Mad. 156 
~ Life—Swit by policy holder not for rescinding 

or rectifying insurance contract on ground of 
_ fraud but to re-afirm contract of assurance— 

Prospectus not referred in policy—Statement in 

prospectus cannot be referred to in order.to construe 

contract of insurance—Prospectus containing clause 
to the effect that in case of whole life-policies 

ı paid-up policy is usually for total amount of 

premium paid—Effect stated, 

If ina suit the policy-holder is seeking to rescind 
or rectify the insurance contracts on the ground of 
fraud or mistake, or is suing for damages occa- 
sioned by fraudulent misrepresentation, it would be 
legitimate to refer tothe statements in the pros- 
pectuses on the faith of which he became policy- 
holder. But where the complaining policy-holder is 
not doing anything ofthe sort, but seeks to affirm 
the contract of assurance, the policy and to have 
it construed so as to include the statements in the 
prospectus, the prospectus not being referred to 
in the policies, cannot be legitimately referred to 
in order to construe the contracts into which the 
policy-holder has been induced to enter. In such a case 
the terms of the insurance contract aib confined to 
the policy itself and the mutual agreement, and 
the. policy-holder is not entitled to a declaration 
that the paid-up poli@y should be for the total 
amount of premium paid, even though the prospectus 
Contains a statement to that effect, if the prospectus 
ig not referred to In the insurance contract. 
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Held, (per Panckridge, J.)—That such a clause was 


not intended to be and could not be construed, as a 
binding promise bythe insurer to the prospectus 


policy-holder. Sun Lire Assueanoz Co., LTD., CANADA, . 


y. NILRATAN MOOKHERJEB Cal. 560 


——.— Premiums — Date of grace—Should be- : 


computed from next date after due date. . 

When a policy provides that premiums should be 
paid on certain fixed dates and in order that the 
policy may not lapse, allows certain days of grace 


within which the premium has to be paid, the days of. 


grace must be computed from the next day after the 


due date, fixed for the payment of the premium.. 


T. Q; RAJAN V. ASIATIO QOVERNMENT SEOURITY LIFE 
ASSURANCE Oo., It. Mad. 156 


International Law—Hzx-territoriality, doctrine of: 
must be rejected—Public ship in Foreign waters, 


whether territory of her own nation—Cabin boy 

committing murder of Captain of Chinese armed 

public vessel on board the vessel within British 
waters—Both accused andthe murdered British 
nationals—Accused taken to hospital by Hong Kong 

Police—Eztradition proceedings started, failing— 

Accused re-arreated and tried of murder by British 

Court and convicted—Jurisdiciion of British Court. 
e So far as the British Oourts are concerned, 
international Jaw has no validity save in so far 
as its principles are accepted and adopted by their 
own domestic law. A public ship of a nation in 
Foreign waters is not and is not treated as territory 
of her own nation, The doctrine of exterritorigli- 
ty which regards the public ship “as a floating 
portion of the flag State,” must be rejected. The 
true view is that in accordance with the conven- 
tions of international law, the territorial sovereign 
grants to foreign sovereigns and their envoys 
and public ships and the naval forces carried 
by such ships certain immunities, These im- 
munities flow from a waiver by the local 
sovereign of his full territorial jurisdiction and can 
themselves be waived. The original jurisdiction in 
such a case flews afresh. 

The accused was convicted of the murder. The 
murder wa3 committed on board the Ohinese Mari- 
time Customs cruiser Cheung Keng while that 
vessel was in Hong Kong territorial waters, Both 
the murdered man and the accused were in the 
service of the Ohiaese Government as members of 
the officers and crew of the cruiser. The former 
was Captain: the accused was cabin boy. The ac- 
cused shot and killed the Captain. He then shot 
at and wounded the acting chief officer, and then 
went below and shot and wounded himself. The 
acting chief officer as soon as he was wounded 
directed the boatswain to proceed to Hong Kong at 
full speed and hail the Police launch. He wanted, 
he said, help to arrest the accused from the Hong 
Kong Police. Within a couple of hours the launch 
of the Hong Kong Water Police came alongside in 
answer to the cruisers signal. The Police took 
the wounded officer and the accused to hospital. 
Extradition proceedings wer commenced sub- 
sequently against the accused on the requisition 
of the Chairman of the Provincial Government. of 
Kwangtung alleging murder and attempted murder 
ou board the Uhinese Customs cruiser within - the 


jurisdiction of Ohina. The crime was in reality. 


committed within British waters, After many ad- 
journments the Magistrate decided, on evidence 
called for the defence, that the accused was a 
British national and that the proceedings, therefore, 
failed. The agcysed was at once re-arrested and 
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charged with murder “in the waters of this colony” 
god duly committed and was triedby British 
lourt: 

Held, thatthe Chinese Government could clearly 
have had jurisdiction over the offence and though 
the offender had for reasons of humanity heen taken 
toa local hospital, a diplomatie request for his 
surrender would appear to have been in order. But 
this request was never made. ‘Nac only request was 
for-extradition, which was based upon treaty and 
statutory rights, and in the circumstances inevitably 
failed. The Chinese Government, once the extradition 
proceedings were out of the-way, consented to the 


British Court exercising jurisdiction. There was, 
therefore, ro valid objection tothe jurisdiction 
Cuune Car Oseune v. Tur Kine PC 20 


Interpretation of statutes. Szz Government of 

India Act, 1935, s. 100, Sch. II, Lists land 11 161 

: Codified law — Construction. 

When a law is merely being codified and egpeci- 
ally when it is being transferred almost bodily from 
one Code to another, departure is not to be presum- 
ed unless it is made jn exprese terms. JAINARAYAN 
Ram'GopraL v. BALWANT MAROTI Nag. 963 

= Construction—Nothing to be added to or 

taken from statute. a 

It is an elementary rule of construction that no- 
thing isto be added to orbe taken from a statute. 
Mapuo GOPALSHIRSALKAR 9. SECRETARY OF STATE 

Nag. 532 
—Every Act is to read as speaking in the 





resent. 

Fhe usual canon of construction is that every 
Act is to be read as speaking in the present—that 
is to say, speaking on the dete on which it is to be 
applied. SURYAMAL SARAF v, P, Srigam NAIDU 

Pat. 298 
Fiscal enactment—Court Fees Act—Cannot be 
extended by analogy. 

The Court Fees Act isa fiscal enactment, and like 
all fiscal statutes, it must be construed strictly in 
favourof the subject and must not be extended by 
analogy. Nisui Kanta Das T: AKUR v. Pramata NATH 
Das : Cal. 248 
——— Heading and preamble. 

Both the heading and the preamble of the Act are 
tobe taken into consideration in interpreting the 
clauses of the Act, but they arenot the operative 
portion of the Act. Mosammap Yusur v. Imaraz 
Anyuan Kuan Oudh 745 F B 


How to decide whether Act is ultra vires 
—Conflict between two sections how to be avoided. 
In -deciding whether a particular Act is ultra 

vires the Legislature, the Court has to have regard 
to the true nature- and character of the legislation 
in. the particular instance in order to ascertain the 
class of subject to which it really belongs. The fact 
that an Act of a Provincial Legislature may, in 
some respect, trench upon a Federal subject is not 
the deciding factor. 

“In order to prev@nt conflict between two sections 
the two sections must be read together, and the 
language of one interpreted, and, where necessary 
modified, by that ofthe other. In this way, it may, 
in. most cases, be found possible to arrive ata rea- 





. sonable and practical construction. of the language 


of the sections, so as to reconcile the respective 
powers they contain, and give effect to allof them. 
Mapa Nagaratnam v. Puvvapa Sesnayya 

f Mad. 994 F B 
— Meaning of words.of section, plait and 
declaring intention of Legislature—Court cannot 
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consider advantages or disadvantages of applying 

plam meaning—Suppoged intentions cannot be 

considered, 

When the meaning of words ofa section is plain, it 
is not the duty of the Courts to busy themselves with 
supposed intentions, when the words themselves 
declare the intention’ of the Legislature. It is 
inadmissible to consider the advantages or 
disadvantages of applying the plain meaning whe- 
ther in the interests ofthe prosecution or the 
accused. PAKALA NARAYANA Swami v. Tis Kine- 
Emperor ~ PC1 
Penal statutes—More than one interpretation 

— Interpretation should be in favour of subject. 

Although the language of a statute is the first 
test for its interpretation, there are other equally 
important tests, when the language is not clear and 
unambiguous, and when more than ‘one interpreta- 
tion is possible. In such circumstances, the intér- 
pretation which sppears tobe most ‘im accord with 
reason, Convenience and justice’ is tobe preferred. 
Another canon of interpretation is that a penal 
statute should be construed strictly and that in case 
of doubt the benefit should go to the subject. 
PRaMANAND v. EMPEROR Lah. 835 F B 
———~ Phrase first introducea and then defined— 

Definition must determine application of phrase— 

Definition how to be interpreted in case of doubt. 

Where a phrase had been first introduced and then’ 
defined, the definition prima facie must entirely 
determine the application of the phrase; but the 
definition must itself be interpreted before it is 





applied, and interpreted, in case of doubt, ina sense. 


appropriate to the phrase defined and to the general 
ee of the enactment. I L. M. Capra Umma v. 
S. Don Manis APPU - P C 971 

Preamble, See U. P. Temporary Postpone- 

ment of Execution of Decrees Act, 1937, s. 5 50 
Provincial Legislation —W hile interpreting 

Provincial Legislature Act, that ıt would diminish 

Central Revenue, if can be considered. h 

Where the authority of the Provincial Legislature 
to legislate. is clear, the Act should not be held to 
be invalid merely because it may indirectly diminish 
the central excise revenue. In the matter of 0. P.& 
BERAR Motor SPIRIT TAXATION . FC1 61 
Terms aefined in Act must be given meaning 

contained in definition unless it is clear that 

they must be given different meantng. i 

Where terms are defined in an Act ofthe Legis- 
lature, such terms must be given the mearings con- 
tained in the definitions wherever the terms are used 
in a statute, unless it is clear that they must be given 
some different meaning, OFFIOIAL LIQUIDATORS 9. 
JugaL KISHORE ; All. 439 
< Ultra vires--Determination whether certain 

Bill ig ultra vires—Wisdom, ‘of Legislature and 

consequences Of Bill, relevancy of. 

The Supreme Court and the Board have no concern 
with the wisdom of the Legislature whose Bill is 
attacked; and it would be a dangerous pre- 
cedent to allow the views of members of the Court 
as to the serious consequences of -excessive taxation 
to lead toa conclusion that the Bill is ultra vires. 
But this argument should prevail in a case where 
the taxation, in a practical business sense 18 pro- 
hibitive ATTORNEY-GENERAL OF ALBERTA V. ATTORNEY- 
GENERAL oF CANADA PG 807 
Jalns Sez Hindu Law r 129 
Jurisdlction—Ciril os revenue — Muhammadan 
g widow inheriting gemindari property with her 
„~ minor: son—She executing perpetual lease of 

agricultural land in favour of person, acting in 
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her own right and as guardian of her son— 

Relationship of landlord and tenant is crgated 

between parties—Rights anti liabilities of pirties 

can be adjudicated upon by Revenue Court alone 

—Suit on behalf of minor for ejectment of lessee 

and possession, if maintainable in Civil Court— 

Lessee relying upon perpetual lease if can rely 

alternatively on his right as agricultural tenant. 

The settlement of agricultural land within the 
zemindari belonging toa Muhammadan infant, by 
his de facto guardian, with tenants, for agricultural 
purp ses does not come within the ruleof Muham- 
madan Law, and such settlement does not amount 
to an alienation or transfer of the minor's interest 
in the immovable property. Any person who is 
managing zeminderi property belonging to a 
Muhammadan infant has the right to settle 
agricultural land with tenants and such acts of 
management do not amount to alienations or trans- 
fer of the minor's proprietary interest. 

Hence where a Muhammadan widow who has 
inherited zemindari property along with her minor 
son executes a perpetual lease in favour of a per- 
son, in her own right and also purporting to act 
as a guardian of her minor son, in respect of 
agricultural land, although such lease is not binding 
on the minor, the relationship of landlord and 
tenant is established betweenthe parties and their 
rights and liabilities can be adjudicated upon by 
the’ Revenue Oourt alone. The person in whose 
favour the lease hag been executed becomes the 
tenant of the infant zemindar within the meaning 
of the Tenaucy Act if the land is agricultural and 
he has been holding it as an agricultural tenant 
and has been paying rent Therefore, a suit on 
behalf of the infant zemindar in Civil Court for 
ejectment of the tenant and possession ofthe land 
does not lieand as there exists a relationship of land- 
lord end tenant between the parties, the Civil Court 
has no jurisdiction to entertain such a suit. The 
mere fact that the lessee in such a suit relies on 
the perpetual lease alleged to have been executed in 
his favour, does not prohibit him from relying in 
the al:ernative on his rights as an agricultural ten- 
ant. Ifa person is claiming a larger right, it is 
always open to him to plead in the alternative a 
smaller right also, Tagan ALI Kuan v. Israr ULLAH 

All, 504 
Inherent powers of Court can be taken 
away by legislation. 

An inherent power of a Qourt can certainly ba 
curtailed or even taken away by legislation enacted 
by an authority competent to enact it. MOHAMMAD 
Yusur vy. IMTIAZ A. MAD KHAN Oudh 745 F B 

Native States—Notification No. 34 I. B. of 

January 14, 1937, issued by Governor-General-in- 

Council, scope of —Such Notification and Notifica- 

tron No. 754 I. B. of March 28, 1912, whether 

ultra vires the Order in Council of 1902. - 

The Notification No. 34 I. B. of January 14, 1937, 
issued by the Governor-General-in-Oouncil contem- 
plates that there should be some inquiry as to whe- 
ther ti:e person arrested is or is not a subject of the 
State which has issued the warrant. Clearly, such 
an inguiry cannot be left to the Railway Pulice, and 
the only course which the Railway Police can follow 
in executing 8 warrant issued by a Mdévistratein a 
Native State, is to produce the arrested man before a 
Magistrate having jurisdiction over railway lands. 
Such Magistrate can the# make the necessary inquiry 
and order detention of the arfested man until arrange- 
ments are made for taking him to the Native State. 

The Notification No, 754 I. B. dated March 28, 1912, 
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issued by the Governor-General-in-Oouncil in exer. 
cise of the powers conferred upon him by the 
Indian (Foreign Jurisdiction! Order in Council, 1902, 
by which railway lands within a Native State are 
placed under the jurisdiction of certain Magistrate 
and Officers in British India and the Notifiestion 
No. #1. B. of January l4, 1937, cannot possibly ba said 
to be ultra vires the Order of 1902. Haramouan 
PATNAIK v. EMPEROR Pat. 787 


Karnavan, Ses M@abar Law 527. 


Lahore High Court Rules and Orders — Vol. 5, 
Chap. I-A, r. 4—Judges sitting in Letters Patent 
Appeal, if can extend time under r,4 in case of 
appeal barred by limitation. 

In cass of Letters Pateat Appeal filed after limita- 
tion, extension of time, under r. 40f Chap. T-A, 
Vol Softhe Rules andOrders of the Lahore High 
Court can only be granted by the Bench admitting 
the appeal, and the Judge sitting in Letters Patent 
Appeal are not “the admitting Bench" within the 
meaning of r. 4 and have no jurisdiction to grant an 
extension. Ramusuwar Das v. Orricran RECEIVER, 
DeLAI , Lah. 698 
Land acgulsitlon—Claim refused by Collector— 

Civil suit, if lies. 

Where a Collector refuses to entertain a claim 
under the Land Acquisition Act, a claim may be 
made in the Civil Courts. BEOCRETARY or Stare v. 
Karm Bux . All. 882 

Simple apportionment case should be disposed 
of within month or two. 

In land acquisition proceedings, a simple 
apportionment case ought not to take more than a 
month or two at the latest. If allowed to hang on for 
overa year it neither conduces to respect for the 
administration of justice, nor fails to give the parties 
a legitimate sense of grievance that they are denied 
an adjudication for their rights foran indefinite 
length of time, SARASWATI DEBI v. Bagsapur LAL 
Mısır Cal. 654 


Land Acquisition Act (l! of 1894), ss. 3 (a), 34 — 
Land, if includes bungalow—G.vernment claiming 
title to land—Compensation, whether can be awarded 
for bungalow standing on it. 

For the Land Acquisition Act, a bungalow is in- 
cluded in the definition of “land” and the case 
lios for compensation to be awarded for a bunga- 
low, where the Government claims title to the land 
and does not propose to pay compensation for the 
land, and states in the notice that the land has 
been resumed. Damopar Das v. SEORETARY oF STATE 

All. 954 
ss. 9,11, 18—Spectil notice under s. 9—~ 

Person interested in land having knowledge of dts 

compulsory acquistzion — Absence of notice, if 

material — K lessee of portion of land to be 
acquired making objection application — Appli- 
cation filed by Land Acquisition Officer—In 
award made subsequently in favour of owner of 
land no mention made of K's objections nor 
comensation awarded to him- Possession of land 
by Government—One year after, K making second 
application for re-considering his objection— 

Application summarily dismissed no appeal from 

award having been filed~Order of dismissal held 

not award—K. applying to Tribunal through Land 

Acquisition Officer for setting aside order of dis- 

missal—Application forwarded by Collectoreo Tyi- 

bunal—This wae held no valid reference. 

Where a person interested in the land has ample 
notice that the property is to be compulsorily 
acquired, the mere fact that he has not received a 
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special notice as required by s. °, Land Acquisition 
Act, is not very material. 

A notice was given by the Local Government to 
acquire certain premises and a large enclosure 
owned by M. In part of these premises one K resid- 
ed and in another portion he carried on the busi- 
ness of manufacturing steel trunks. K appæred 
before the Land Acquisition Officer and filed objec- 
tions to the acquisition in mboh he stated that he 
was in occupation of part of Bhe premises to be 
acquired and that in consequence of the acquisition 
he would suffer serious loss amounting to about 
Ra. 19,040. The Land Acquisition Officer ordered that 
the objection be put up with the file, The Land 
Acquisition Officer made an award in favour of M, 
the owner of the property, and in this award no 
mention whatsoever was made of K's objection and 
nothing was given to him. The Collector took pos- 
session of the lands and one year after this K made 
an application that objections previously filed by 
him be taken up and disposed of. This application 
was eummarily rejected by the Land Acquisition 
Officer on the ground that the application was not 
competent as no appeal was preferred from the 
award. K then madea third application which was 
headed “ before the Tribunal, Improvement Trust 
through the Land Acquisition Officer.” This applica-e 
tion was treated ag an application for reference to 
the Tribunal and forwarded by the Land Acquisi- 
tion Officer, to the Tribunal. In this application 
all the circumstances were narrated together with 
the history of the previous proceedings with a 
prayer that the order ofthe Land Acquisition Officer 
summarily rejecting his second application be set 
aside and thatthe Tribunal should, under its inher- 
ent powers quash the illegal proceedings. The 
Tribunal in due course heard the matter and award- 
ed compensation to K for his interest in the lands 
acquired. In an appeal by the Government: 

Held, that the order of the Land Acquisition Officer 
summarily rejecting K's second application was 
merely a refusal to entertain his claim on merits 
and did not amount toan award and as there was 
no award, no valid reference could’ be made and the 
Tribunal, therefore, had no jurisdiction to entertain 
the matter and award compensation : 

Held, further that the application of K to the 
Tribunal could not even be treated asa reference 
from the original award as no reference was made 
of this award in that application : 

Held, also that even assuming there was on award, 
the application of K did not amount to a reference 
and there was no valid reference under s.-18, Land 
Acquisition Act, SECRETARY or STATE v, Karim Rox 

All. 882 
»— $S, 11,18. Sez Land Acquisition Act, 1894, 

8. 9 882 
- 8, 18—Government, whether bound to claim 

acquisition of land also on which building is 

standing. 

In order that proceedings under Land Acquisition 
Act, should be takgn, the Government are bound 
to acquire the land, that is to say, they cannot 
claim to acquire buildings only; they are bound to 
claim the acquisition of the whole interest of ‘the 
owner of the buildings. It is open to the Govern- 
ment to‘deny that the owner has any interest in 








the land as opposed to buildings, but in order to 


pring the proceedings within the Act, the Govern- 
ment would have to make a claim to all the in- 
terest of the owner ofthe buildings whatever that 
might be, SEORETARY oF TATE 9, ALLAHABAD BANK, 
LID., OAWNPORB All. 336 


Land Acqufsition Act—contd. 





8,18 — Notice issued to owner of building 
making it clear that Government intends to acquire 
whole interest of owr but Government denying 
that owner has interest in site—Owner claiming 
interest in site also—Matter must be decided by 
Collector first andthen by reference to District 
Judge—District Judge cannot refuse such refer- 
ence. 

Where the Government has served notice on the 
owner of certain buildings making it clear that 
the Government intends to acquire the whole in- 
terest ofthe, owner, though they deny that the 
owner has any interest in the site, the owner 
of the buildings may claim an interest in the site 
and, if he does, the matter must’ be decided in 
the first place by the Collector and thereafter by a 
reference to the District Judge under s. 18 of the 
Act. The District Judge cannot refuse to entertain 
the reference on the ground that as the Government 
have in effect acquired. only the buijdings and not 
the land forming the site of the buildings, the re- 
ference to him was not competent. SEORETARY oF 
STATE V. ALLA ‘ABAD BANK, LTD., Gawnporg All, 336 


— 8, 18—Reference under ~~ District Judge 
holding that he has no jurisdiction to entertain 
reference—Appeal, if lies fram such desision— 
Appeal, if can be treated as revision. 

Where on a reference being made by the Collector 
under s. 18, Land Acquisition Act, the District 
Judge holds that reference is not competent and 
that he has no jurisdiction to entertain it, no 
appeal lies from his decision but the appeal pre- 
ferred can be treated as an‘application in revision. 
SECRETARY or STATE V. ALLAHABAD BANK, LTD., Oawn- 
PORE AH. 336 
s. 18— Time-barred application unter 3.18 

—lteference by Collector—Objection thu applica- 

tion was time-barred, whether can be ruised before 

Tribunal or in appeal. 

Quuere.—Where a person, who has not accepted 
an award, makes a time barred application to the 
Collector under s, 18, Land Acquisition Act, and the 
Collector makes a reference whether an objection 
on the ground that the ap,lication to refer was 
time-barred can be made tothe Tribunal or to an 
Appellate Court hearing an appealfrom such Tribu- 
nal. SECRETARY oF STATE v. KARIM Bux All, 882 
s. 18 —Time taken to obtain copies of order, 

if can be excluded. 

Obiter.—The time taken to obtain copies of the 
order made under the Land Acquisition Act, cannot 
be excluded in computing the time within which 4 
reference must be made, 7. e., period of six weeks 
prescribed by the proviso to s. 18, Land Acquisition 
Act. Secretary oF STATE v. KARIM Bux Ail. 882 
——— s8. 31 (2). Sra Land Acquisition Act, IBW, 

8. 54 681 











8. 34— Fair rate of interest for investments 
on house property in cantonments. 

Prima facie and inthe absence of special cir- 
cumstances to the contrary, the rate of 12 per cent. 
per annum may be taken as afair, proper and rea- 
sonable rate for the return to be expected from 
investing money in house property in cantonments. 
Damopar Das v. SECRETARY or STATE All. 954 
s. 49 (1), Proviso 2—Order of Collector 

refusing to make reference under s. 49, whether 

administrative—If can be revised under s. 115, 

Civil Procedure Code (Ac®V of 1908). 

It is part of Oollectdt's administrative duties to 
make the references which may be required of him 
under the Land Acquisition Adi, Before doing. ao 
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it may be that he has to dpcide certain matiers in 
the same way as a Judge hasto decide matters in 
a suit before him or in an application before him ; 
but this does not make the action of the Collector 
a judicial act inthe sense of the act ofa particu- 
lar Court; it still remains an administrative act. 
-Where therefore before publication of notification 
under s. 6; Land Acquisition Act, the Collector in 
the course of enquiring into the objections raised 
to the proposal to publish such a notification, is 
asked to make a reference to the Court under s. 49 
and he refuses to do so, the Collector is acting 
administratively. By his mere refusal to comply 
with the express provisions of 8. 49, he does not 
constitute himself a Court subordinate to High 
Court. His order cannot, therefore, be revised under 
s. 115, Uivil Procedure Code, Maune Nyon y. Cor- 
LEOTOR OF MANDALAY Rang. 777 


ss. 54, 31 (2)—Afpeal against order relat- 
ing to distribution of compensation money, if 
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maintainable—Daughters claiming share in com- . 


pensation money uwarded 10 father—Collector's 

_ award not accepted—Heference to Vourt-—~Assignees 

from daugater parties before Couri—Assigninent 

recognized—Clarm of assignees rejected—No appeal 

—Held no separate suti by them for share wm 

compensation maintainable — 8. 31 (2), applica- 

bility. 

A Under the Code of Civil Procedure, an appeal lies 
from an order relating to the distribution of compen- 
sation money. 

The principle applicable in cases under as. lë and 
30, Land Acquisition Act is the same in each case 
this principle being that parties to these proceedings 

àre parties to proceedings under a special Act ; 
special ‘tribunals have been constituted under bhe 
Act to deal withthe matters for which the Act 
Jegisiates, and in is in proceedings before these tri- 
buuals and not by civil sulis that theclaimsof and 
disputes beween the purtiesare to be settled. 
Adjudication by the appropriate tribunal under thie 

_Actareasmucn subjec) to the principles of tés 
judicata as adjudication by Courts under Civil Fru- 
cedure Uude, 

Daughte:s claimed a share in the compensation 
awardeu tu their father upon acquisition of some land 
belonging to them. ‘Lhe Collector passed an order 

_ of apportonment but it w88 nut accepted. A reference, 
theretore, was made tothe Court, ‘I'he daughters 
and their assignees who were present in the Gourt put 
forwaid their claims and the Court recognised the 
assignment as by cunsent of the aoughte:s, to ths 
assignees. The assignees’ cluim twa shure wus 
adjudicated upon and rejected. No appeal was filed 
from the order; À 

Held, that the assignees of the daughters were not 
strangers tu the proceedings under the Land Acquisi- 
tion Act and could not therefure come in under 
Proviso 3 to sub-s, 12) ot 8. 31 of the Act. The section 
applies to persons Who ale not parties to proceedings 
under the Act and Whuse Claims were Dob Lhe subject 
of an adjudication under the Act. it was clearly 
open to them to appeul a,ainst the order as a decree. 
‘his they didnot uu, and therelore the order reject- 
ing their claims stood and the assignew had no tight 
tu biang a sepatune suit for share in Cumpensation, 
Faria MOHAMED IDAN v. TaARIUMAH JETHOMAL 

: . Sind 681 

Lana tenuré—Ghaiwali &tate— Lavceuure vf uster: 
tuming surplus, tents and projits—haecutiwn of 
decree wn Uut of cuboratnute J udge— Kesponsrbt- 
iny oJ preparing budget aud determining sur- 
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plus, whether lies with revéente authorities or 

Civit Court. 

While determining the procedure in ascertaining 
and realising the surplus rents and profits of a 
ghatwals, the distinction should be clearly borne in 
midd between the methods of administering an estate 
of which the profits were under attachment in 
execution of a deorop of a Sub-Divisional Officer or 
inferior Court and the procedure in similar pro- 
ceedings when the executing Oourt is a Subordinate 
Jucge. The procedure followed in referring the 
budget to tre Commissioner for settlement and 
final sanction is an appropriate procedure in the 
former class of cases. In the latter class of cases 
it isfor the Receiver to make anestimate of collections 
and expenditure which he is to submit for the 
approval of the Court and it ie the duty of the Court 
to pass final orders settling the budget, In 
collecting and disbursing the income, the Receiver 
must be acting under the directions of the Court and 
not of the executive authorities. 

Where, therefore, a Subordinate Judge rejects an 
objection of a decree-holder to certain items in a 
budget of receipts and expenditure fora ghatwalt 
estate, Without giving a finding or merits, on the 
ground that the responsibility of the preparation of 
the budget and the determination of the surplus 
available for attachment lay with the revenue 
authorities and not the Civil Court, such an order 
is erroneous. BANSIDHAR SHROFF Vv, ASHUTOSH DEO 
GHATWAL Pat, 8 

Grove land--General custom in Oudh of 
re-entry by proprietor on abandonment by tenant 

Abandonment by acqurescence in Court sale and 

relinquishing possession subsequently, if alters 

postiion—Land given by taluqdar for planting grove 
in 1876—Locument not having condition of re-entry 
on abandénment—No reference in deed to generat 
custom—W ajib-ul-arz not showing existence of such 
custom in respect of grove land subsequent to 18t3—~ 

Grove sold ut Court sale without objection by tenant 

—Auction-purchaser taking poséession-—Sutt by 

taluqdar jor possession—Custom held was implied 

in document and taluqdar could get possession, 

There isa geheral custom in Oudh that whena 
grove-holder abandons the grove, the village proprie- 
tor is entitled to possession. When once there is an 
abandonement, it makes nu difference in pusition whe- 
ther the’ abandonment be by an immediate voluntary 
act, namely, by transferring the grove and banding 
over possession or by acquiescence in the Uourt sale 
and relinquishing possession subsequent to that 
auction-sale, i ‘ 

A talugdar gave some land to one H for startinga 
grove and a document was executed on June 20, 1877, 
by H to the effect that the talugdar on November l 
1976, had given him land to start a grove on certain 
conditions which ineluded that the ownership of the 
trees and land would be inthe talugdur and H would 
have no power of sale- or mortguge. There was no 
cundition of re-entry stated. H died and subsequently 
the appellant obtained a decree . against M, the aon of 
H and purchased at auction the grove. M raised no 
objection and possession passed to the suction-pur+ 
chuser, ‘Lhe tulugdar tileda suit for possession ot the 
BOYA gue be eat of the village dealt with 
rights of grove-holders in respect of only suc, 
as existed in 1863: 7 4 cole 

Held, that although the wajib-ul-are did not show 
Custu all res} ect ol groes Wich cume into existence 
atter lob3and although there was no mention in the 
document of a general custom yet the ducumeut cuu- 
tained the terms on which groves were held in Quuu 
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under custom when such | custoth existed and it was 
implied, therefore, that the talugdar would have the 
same right as he had where the custom existed. 1 
could reasonably be inferred that when the land was 
given, iL was given on condition which included the 
recognition of the general custom in Oudt that fban- 
donment entitled thie landlord to recover possession of 
the grove. MOHAMMAD Saapat eu Kuan v. Moasmu- 
MAD AMIR AHMED KHAN Oudh 765 


Landlord and tenant—Custom in Gaontiat village 
in Sambalpur District—Custom requiring consent 
‘of Punchas to allocation of house site, if applies to 
site on which house stands and is abanuoned— 
Occupation of house stie by person as monthly 
tenant—-Whether entitled to compensation for im- 
provements, on ejection. 

The custom in Gaontiai village in the District of 
Sambalpur requiring the consent of the Punchas for 
the ullocation of the house site to a particular 
person also applies tva site on which a house stands 
and which has been abandoned, and not only to new 
sites and new villages. Therefore, whether the site 
‘be a new one or an abandoned oneoa which a house 
ia standing, the Punchas must be consulted before 
it can be allotted to a cultivator. 


P ye 
A tenant is not entitled to compensation on his 


ejection in a case where he goes into occupation 
of a house site on conditions wnica do not entitle 
him to lock upon himself as anything but a month- 
ly tenant. Jn those circumstanves if the occupier 
spends money on the improvement of the site, he 
doss so at hisown risk. (QAYA MAHU Vi DEBAROHAN 
‘BHOKTA Lat, 1959 
Landlord mortgaging land with possession— 

Whether can create right in tenant to hold land 

rent-free, 

A landlord whohas mortgaged a holding with 
possession has noright whatsvever left ilu nim to 
create aright in a tenant to hoid the land rent-free; 
sučh aright can be given only bythe mortgagee 
jn possessiun but even that wouid not be binding 
against the mortgagor unless the settlements was 
made bona fide in tue ordinary course of mauage- 
ment, RUP NARAIN PANDEY V. SHE NAGAR ‘TEWARI 

Pat, 105 
Permanent tenant right —Acquisition of, by 
prescription, : h aa 

.A permanent tenant right, a species of limited 
wight, can be acquired by prescription, | 

‘in a suit for rent filed against them in 1906, 
the defendants unequivocally put forward a perma- 
nent irredeemable tenant right. ‘ne landlord was 
a party tothe suit. The defendants cyniinued to 
be in possession of the holding from 19U6, openly 
asserting their rignt till 1923, the landlord thruugh- 
‘out having a notice of their claim : 

Held, that the defendants acquired the right by 
prescription and a suit by landiord instituwd in 
1988, for ejectment was parred by limitation, 
‘(waza NELLOLI Paz gE PERINGATI TulRaMaNKUITI V. 
PaazuB NBLLOLI Pazs PERINGATI UPPaRI Muu. 720 








Suit for rent—Certain premises taken on 
lease by deyendant so long a3 he would remain tn 
town— Premises vacated without cause before 
exptry of term~Plarntijf landlord protestwig—outt 
for erent for part of unexpired period of leuse, 
af maintainable. - : 
t'he defendant contracted to take certain premises 

‘on lease, Originally the tenancy was for a period of 
three years, but subsequently, at the request of the 
-defendant and by consent ot parties, the term of 
‘the lease was extended from three years .to “sọ 
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long gas the defendant remained in the town. The 
defendant, however, vdcuted the house after some 
time, without any sufficient reason before the expiry 
of the term, i. e., though he was in the town, inspite 
of the warning given by the plaintiff-landlord that 
he would be liable for the rent so long as he would 
remain in the town. Thereupon the landlord took 
possession of the house and brought a suit- for 
recovery of the rent for a part of the unexpired 
perivd of lease : 

Held, that the suit was maintainable. H. G. 
Lush v. KAM UHAND MANOHANDA Lah. 652 
Suspension of rent~-Tenant dispossessed by 

tandiord of portionof holding leased out at lump 

sum rent for whole holding—Tenant, if entitled 
to total suspension of rent. 

Where a tenant is dispossessed by the landlord, of 
certain plots forming part of one holding leased 
out to the tenant ata lympsum rentefor the whole 
holding and notat a rate per bigha the tenant is 
entitled to total suspension of rent. Dzoxr Kuar 
v. SHIvA PRASAD SINGH Put. 98 

Unregistered gift. deed-does not create title 
in donee—Non-payment of rent for 12 years, if 
creates prescriptive right to hold land rent-free, 

An unregistered danpatru (gift deed) cannot be 
used to create a title in favour of the donee nor 
does the fact that the donee has noi paid any rent 
for more than 12 years create a prescriptive right 
in him to hold the land as rent-free, Kur NARAIN 
PANDEY v. SHEO SAGAR TEWARI Par. 105 

Zarpeshgi lease executed by settled raiyat in 
favour of landiora for three , years—Obdject to 
demise lund for cultivating purposes and advance 
not by way of loan but us premium—Hxecutant 
becomes occupuncy raiya at end of iease— 

Subsequent acceptance by nim of ijara from land- 


lord, whether deprwes him of yaa rights, 





Where a settled ratyat executes a-Zarpeshgr lease 

in favour of the landlord tor tyfee years and the 

k MS A 

primary object of it is Bak a the lund for 
cultivating purposes andthe advance is not by way 
of a loan but by wey ola premium andthe 16G- 
tals indicate “Giearly ‘that the object of the exe- 
Cubanut in taking settlement of the land was not 
for the purpose of securing the re-payment of .the 
advance but to acquire more kasht land in the 
village because the lands which they have were 
insuflicient for their maintenance and the document 
does nut state that the lands were pledged as 
security for repayment of the advance and there is 
no provision for repayment of the debt, tue execut- 
ant becomes an occupancy raryus in respect of the 
junds demised at the end of the lease and a sub- 
sequent acceptance of ijara amounting to a mort- 
wage by him from the landlord has no effect of de- 
priving him ot his occupancy rights. JaGESoUR 
DINGH v, ALAKa NARAIN SINGu Pat. 95 
Legal Practitioner, Bes Practice 565 
Professional misconduct -~ Bribery or 
attempted urroery by Advocute—Advocate disbarred 
for such offence—ne-insiatement after four years— 

Propriety of. 

An advucate found guilty of an offence like bribery 
or attempted bribery 13 guilty of grossest professional 
miscunduct and can, m noy circumstances, suffer so 
slight a penalty as suspension tor four years, Lt 19 
an offence which can uecessarily only be purged 
after sivenuous éfiurts apd alter a long period during 
Which he has tried his best to re-instate himself. in 
society.. ‘he door 18 not, however, inevitably and 
permaneutly shut to pe:sonus who urq@disbarred : they 
may, alter the lapso of a suitable period of time, 
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provided their conduct has been uniformly satisfac- 
tory, ultimately reach re-instatement. But re-idstate- 
mentis not a matter of course and itis not somè- 
thing which can be hoped for within a brief period 
of four years. In the matter of U, an ADVOCATE 

Rang. 902 (b) SB 
Legal Practitioners Act (XVIII of 1879), $. 13 

—Proceedings under—Nature of. 

Proceedings under the Legal Practitioners Act, 
are quasi-criminal proceedings. the, person 
against whom the proceedings are directed is found 
guilty of the charges which areframed under the 
Act, he ig liable to punishment Some of thé prv- 
visions of the «Legal Practitioners Act, are, in a 
sense, penal, Furthermore, in the proceedings under 
the Act the contest is not between the legal practi- 
tioner and the person who has laid information 
against him, but between the legal practitioner and 
the Government Advocateas representing the Crown. 


Tt is also be observed that whilst in a 
civil suit a successful defendant may recover 
his -costs’ against an unsuccessful plaintiff, 


a successful -.defendant,.in a proceeding under 
the Legal  Prictitioners.:; Act, cannot ` recover 
costs from the Government. Advocate or from the 
person upon whose iaformation 
under the Act have. been started. Banu Raw v. 
Nrrvawanp' MATHUR- 7 All. 563 


Letters Patent (Alahabad),cl. 10--Order passed 
by Single Judge in second”. appeal“refusing to set 
aside, abatement of appeal— Whether .‘judgment'— 
Appeal, if lies—Permission of Single Judge, if 
necessary for appeal to lie. + e 

- The word “jurisdiction” in the Letters Patent, 

„Covers the exercise of all the powers of the Gourt ina 
particular jurisdiction in which the case comes before 

it.. The Letters Patent do not- contemplate that a 

case which comes before the Usiirtin oneikind of 

jurisdiction can be supplemented »by the exercise by 

the Oourt-of-any other kind of jurisdiction. When a 

:second ‘Appeal comes before a Judge. of the High 

Court, ifit is within his jurisdiction, the jurisdiction 

, Which he exercises is a jurisdiction of second appeal. 
That jurisdiction covers all the orders which he may 
make inthe course of the second appeal from its 
commencement to its termination. Therefore an order 
passed by a Single Judge in Second Appeal refusing 
<“ to set aside abatement of appeal is an order passed 
_in the exercise of second . appellate jurisdiction. 
Such an order does not amount to a “judgment” 
- within the meaning of cl. 10, Lettera Patent, and 
therefore no appeal lies. And further, if the order 
amounts to a “judgment” then the permission of the 
Single Judge would be necessary for an appeal to lie, 


LAKSHMI Narain v, MOHAMMAD AKBAR All 558 
———— Lahore), cl. 10. Sze Companies Act, 
1913, ss, 202, 23a 254 


Limitation. See Contract Act, 1872, s. 65 457 
——-—Amending Act shortening period of limitation 
' `- but giving time between passing of Act and ite 
coming in force, for bringing suit affected by new 
Act—Such suits not brought within such period, if 
barred. : ' : 
Where in an Act amending and shorteninga period 
of limitatior, a period of time is given, between the 
passing ofthe Actand the dateupon which it is 
intended that it should come into force, such an Act 
must be given a retrospegtive effect.- The Legislature 
have given all persons affectad by the Amending Act 
a period of time to bring their suits, the causes of 
‘action of which accsued before the Amending Act 
came into forceand which would otherwise be barred 
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under the Amending Act. If suits are not brought 
within such period, then the amending statute must 
be held to bar them. Reyasat v. Gopr Nata Mrssir 
Pat. 414 
-Institution of suit — Statute of limitation 
applicable is one in force at date of institution of 
` suit and not one in force when cause of action 
aceruet -Interpretation of Statutés, i 
The Law of Limitagion being a branch of the adjes- 
tival law, the statute of limitation applicable to & 
particular suit or legal remedy is that which is iù, 
force at the date when the suit is instituted or the 
remedy is sought and not the statute which was in 
force at the time of thetransaction or vesting of thé 
cause of action on which the suit or remedy is based, 
Reyasat v Gorr Natu MISSIR Pat. 414 
Order rendering execution abortive, whether 
religves decree-holder of burden to take steps to 
exesute decree to avoid bar of limitation, 
An order which would have the effect of render- 
ing execution proczedings abortive, does not relieve 
the decree-holder of the burden of taking the 








„ordinary stepe to execute his decree if he wished to 


save that decree from the bar of limitation. LAKSHMI 
OBAND v, BIBI KALSUMANNISA All. 927 
Plea of—Party brought on record owt of time 

—No relief claimed against such party—Question 

of limitation does not arise. 4 

As limitation merely bars the remedy by a suit, 
the only parties ina suit between: whom a question 
of limitation can possibly arise are those who sak 
relief and those against whom it is necessiry to s3ek 
relief, Therefore when a party is brought on the 
record out of time, the question of limitation does 
not arise when there, is no relief claimed against that 
party. Bas Kuar v, Gaya MUNIOIPALITY Put. 983 
——_—-Step-in-aid. Sze Execution JAN 
Truste alienating property honestly belieying 

to be his—~Property on true construction of truat 

deed found to belong . to cestul què trust—Time 
allowed by trusteet? pass owing to this mistake, if 
can be exclud:d in computing Limitation for sut 

against alienee. i i . 

If a person could extend the time for suing. by 
alleging that he had mistakən the meaning of anin- 
strument, a most serious inrdad would be made into 
the law of limitation and that quietiag of title which 
js the reason for and the policy behind the statutes 
of limitation would bə gravely disturbed. Ifa 
trustee, alienates property he honestly believes to be 
his own, but which on a true Construction of the 
deed of trust belongs to the cestui que trust, time 
which the trustee allows to pass owing to this mistake, 
Gounts when computing limitation. a K. VENKATA- 

ta AYYAR y. S, SIVAGUHUNATHA OHETTIAR 
BUBRAMANIA j MON ed 
Limitation Act (IK of 1908)—There is no piace in 
law of limitution for general principle of suspen- 
sion of limitatton—Act must be strictly construed, 

There is no place in the law of limitation in India 
fora general principle- of suspension limitation. 
The law of limitation in India ie enshrined inthe 
Limitation Act. Beyond the specific and definite 
provisions of that Act, the Oourt is not entitled to go, 
The Limitation Act must be strictly construed" 
It is not permissible to the Courts to discover inthe 
provisions ofthe Limitation Act general principles 
and to apply these principles to cases which gre not 
specitically provided for by the Act itself, LAKHMI 
Owanp V. DIBI KaLsuMANNISA | All, 927 
s. 1—Svope and appli:ability of Act, 

The Limitation Act is an exhaustive Oode in itself 
and effect must be given to its provisions un- 


t 
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hampered by questions of expediency and the like. 
RAJARAM v, PAIKU Nag. 903 
8.12 (2)—Period between date of delivery of 

judgment and date of signing decree, if can be 

excluded in computing period of limitation for 

appeal—Aypplication for copy of decree not “made 

within limitation— Such exclusion, if can be claimed. 

In computing the period gf limitation for an 
appeal the period between thë date of the delivery 
of the judgment and the date of the signing of the 
decree should be excluded, treating it as a 
time requisite for obtaining a copy of the decree, 
as such time is not within the control of the appel- 
lant. Even where an application for thecopy of 
the decree is not made within the period of limita- 
tion this exclusion can be claimed, KAMESHAR 
BINGH BAHADUR v, KUSAESBWAR Manto Pat, 314 


8.15—Applicability to s. 48, Civil Procedure 





- 





Code. 
On general principles s. 15, Limitation Act, 
should be applied so as to extend the period pres- 
cribed by s. 48, ofthe Code of Oivil Procedure, 
RANGO RAMAOHARYA KATI y, Goran NARAYAN KULKARNI 
z < Bom. 45 
—8. 15— 46. 15 does not contemplate case of ong 
decree being rendered impossible of execution by 
subsequent inconsistent decree passed in other suit— 

Decree held was time-barred. 

Section 15, Limitation Act, does not contemplate 
the case of one decree being rendered impossible of 
execution by 8 subsequent decree in another suit, 
Section 15, eo far as execution proceedings are 
éoncerned, contemplates the case only of execution 
proceedings being held- up by an order of the Oourt 
or injunction, E : 

A decree-holder obtained a decree for possession 
ofa temple in 1926. Before he could execute his 
decree, & suit was: instituted by. the pujari of the 
temple and a decree was passed in 1928 declaring the 
pujari to be the owner of the temple and restraining 
the decree-holder in the previous suit from taking 
possession of the temple. In 1931 this decree was 
set aside by the High Oourt and ‘the decree-holder in 
the previous suit applied in 1933 for execution of his 
decree passed in 1926 : 

- Held, that s. 15, Limitation Act did not apply, 
the decree of 1928 did not operate as an injunction 
or stay of execution within the meaning of s. 15, 
Limitation Act, and therefore the decree of 1926 was 
time-barred in 1933 when the decree-holder attempted 
to put the decree into execution, LAKHMI CHAND v. 
Bist KALSUMANNISA All, 927 
88.15 and 14 (2). Sze Civil Procedure 
Code, 1908, s, 47 (2) 903 


8. 18— Pre-emption, suit for — Vendor 
residing in Tahsil A and vendee and pre-emptor 
residing in Tahsil Q—Small and useless piece of 
land situate in Tahsil G included in sale deed to get 
sale deed registered at A and conceal sale from 
pre-emptor—Vemdee not applying for mutation till 
ajter one year from date of registration nor taking 
possession nor collecting rent—Vendee held guilty of 
` fraudulent concealment under s. 18—Pre-emptor 
held entitled to exclusion of period during which 
he was kept out of knowledge of his right, 
_ The vendor and the vendee were residents of 
Tahdils A and G, respectively. The plaintiff who 
sought to pre-empt was resident of Tahsil G. Vendor 
sold land situated in Tahsil G to vendee. In respect 
of this land the plaintiff had a right of pr -emption. 
In order to conceal the fact of the sale from the 
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Knowledge of the plaintiff, a very small piece of land 
which was situated in Tahsil A and which was not 
of any use to vendee was included in the eale deed 
with a view to get the sale deed registered by the 
Sub-Registrar at A. The sale deed was accordingly 
registered at A. Further, to keep the fact of the sale 
concealed from the plaintiff, the vendee did not 
take possession or apply for mutation of names till 
after a year ofthe date of registration and did not 
begin to realize rent from the tenants tillabout one 
year after the executionand registration of the sale- 


eed : 

Held,that the vendees were guilty of fraudulent 
concealment of the fact of sale ffom the plaintiff, 
under s. 18, Limitation Act,and the plaintiff pre- 
emptcr was, therefore, entitled while filing suit for 
pre-emption, to exclude ths time during which he was 
kept out of knowledge of the sale deed. JaapisH Rat 
v. Surat Kumar SINGH, . All. 525 

s. 19—Acknowledgment—Debtor informing 
creditor by letter, that he had arranged with his 
debtor to send money due from him, to creditor 
and that he also was sending money— Whether 
acknowledgment, ` 

A debtor wrote a letter to his creditor informing 
him that he had arranged with his debtor that the 
money due from him be despatched by money-order 
to the creditor and that he, too, was sending money 
in two or four days: 

Held, that the debtor acknowledged that money 
was due from him and the acknowledgment was in 
respect of his total liability to the creditor on the 
date on which the letter was written, and it was 
not necessary for the debtor to specify any particu- 
lar item. Ram OHANDER v, Firm Sera Kisuan Lau 
BABU LAL | All, 542 

———. $. 19-~-Acknowledgment—What amounts to— 

Determination of question depends -om inference to 

be drawn from endorsement iiself—Pledaings- and 

extrinsic circumstances cannot be looked: at, - ~- - 

The question whether any particular -endorsemént 
amounts toan acknowledgment or not within* the 
meaning of s. 19 of the Limitation Act, must depend 
on the actual words which “have. been employed; 
the Court cannot go beyond those words for- the 
purposes of this section. The endorsement - itself 
must Contain the acknowledgment, either express 
or implied, and the pleadings or any extrinsic oír- 
cumstances cannot be looked at, in order to explain 
the endorsement and in order to ascertain whether 
the debtor can be held to have acknowledged any- 
thing more than the endorsement itself purported 
to acknowledge, The determination of the question 
depends on the inference to be drawn from the ` 
endorsement itself. An endorsement on the back 
of a promissory note that certain amount is paid - 
in respect to the pro-note neither imports nor im- 
plies uny acknowledgment whatsoever in respect to 
anything beyond the amount which was then being 
paid. Isuei PRASAD KISHUN TEWARI v, CHANDRABHAN 
PRASAD Kisiun TEWARI - s All. 535 
—— — 8. 19—Sub-mortgage made by mortgagee , 

reciiing mortgagee’s rights and liabilities under 

originai mortgage—Whether acknowledgment. | 

Where the sub-mortgage effected by the original 
mortgagee clearly recites the mortgagees’ rights and 
liabilities under the original mortgage, this is an 
acknowledgment within the meaning of s.19 of the , 
Limitation Act, Bacqgu LALv. JANG Ba ADUR Rar 

Pat, 795 
——— s. 20—Scope—Words. “paid as such”, if 
superfluous — Payment made by debtor without 
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specifying, whether payment is towards interest or 

principal — Mere crediting of interest by creditor 

in his account boot, if suficient—Whether saves 
limitation. 

The words “paid ag such” ins, 20, Limitation Act, 
are not superfluous. The section provides that it 
must be payment as interest by the debtor tothe 
creditor though the form of payment may differ. 
Mere crediting of interest by the creditor in his own 
account books is not enough to satisfy the provisions 
ofthe Statute. It must be interest paid “as interest” 
and distinctly stated tobe soat the time of pay- 
ment. 

So far as the payment of interest is concerned, the 
acknowledgment in writing must be of the payment of 
interest “as such”. The word “payment” in the 
proviso refers back to the section it qualifies, and 
the words “as such” occur in relation to the payment 
of interest in the section itself. 

Where money is paid byea debtor without his 
specifying whether the payment is towards interest or 
towards principal leaving it to theoption ‘of the 
creditor to appropriate it as he likes, and the credi- 
tor appropriates it towards interest, there is neither a 
payment of interest “as such” nor a part payment of 
the principal within the meaning of. 20 of the Limi- 
tation Act andthe payment does not save limitation. 
ZAMAN Kuan v. Ram Aspe Oudh 15 

3, 26 —Municipal sweepers passing over land 
of person to clean latrine over another person's 
land — Such user by sweepers, if can entitle owner 
of latrine to claim right of way—Person claiming 
easement of way, must have been conscious that 
he was using passage as easement —~ Person 
throughout claiming ownership of soil under pass- 
age, if can claim easement of way over it. 

Per Dunkley and Braund, JJ.—When s. 26, Limita- 
tion Act, talks of the enjoyment of aright by a person, 
what it really means is that there must be an exercise 
of that right by that person. . 

‘Where for a period of over 20 years Municipal 
sweepers in exercise of statutory duty have passed 
over the gites ofa person in order to clean the 
latrine standing on another person's site, the owner 
of the. latrino cannot claim a right of way by 
way ofeasement in respect of this user by the 
sweepers, the reason being that the activities of the 
sweepers are directed wholly by the Municipality 
and over them the owner of the latrine himself has no 
control, In these circumstances, such user cannot 
be accounted an enjoymeut by the owner of the right 
he claims, as an easement and as ofright, Further- 
more, under s. 185, Burma Municipal Act, the sweepers 
havea right, given by statute, to enter on any other 
land, for the purpose of conserving the latrine, and 
their passage through a person'sland is in exercise 
ofthat right. Oonsequently no question of theac- 
quisition of a right of way as an easement arises in 

' guch a case. 

Per Mackney, J.—It is essential that the person 
claiming easement of way must have been conscious 
when he was using this passage that he was exer- 
cising a right of easement over the land of another, 
When; he has throughout claimed that he was the 
owner of the land over which this way passed, it ean- 
not be said that he was conscious of using,the way in 
the exercise cf his right to do so as an easement and 
his claim for easement must fail. If the facts proved 
are so indeterminate as to point equally to ownership 
or to the exercise of a righ? to an easement, it cannot 
be held that an “easement has been established 
because the fact of ownership has. not been proved. 
Tt'must at least bp shown for the purpose of acquir- 
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iaga right of way that the servient owner might be 
expected to hava known of the assertion of the right 
of way on the partthedominant owner. M. R. P. 
M. R. MuRUGAPPA Ouetryar v., K. S. A, K. Onurtyar 
Friem Rang. 477 
——— 8.28. Sze Adverse possession 111 


———— $. 28 — Right of owner extinguished by 
s. 28, vests in wong-doer the momant it 38 
extinguished , 2 Kak 
Section 28, Limitition Act, extinguishes the right 

of a rightful owner but as title to land cannot 

remain suspended, it vests in the wrong: doer the 
moment the title of the rightful owner is extin- 
guished and that right so acquired by adverse pos- 
session is equal in orbit to that extinguished, 
JITENDRA Kumar PAL v. DEBENDRA OHANDRA SAHA 
Cal. 721 

——— Sch. |, Art. 10. Sze Berar Revenue Ools, 
1928, 3, 174 963 

Tamanan nn Arts..10, 120, 144—Pre-emption 
suit—Suit against original purchaser within 
limitation under Art. 10, but subsequent trans- 
feree of purchaser made defendant after limitation 

. —Suit against transferee, if barred — Whether 
governed by Art. 120 or Art, 144. , 

elf a purchaser under a sale-deed in respect of 

which the cause of action for the suit for pre-emp- 

tion has arisen has subsequently transferred the 
property to another, the original cause of action for 
pre-emption is not thereby affected. The subsequent 
transferee from the original vendee must take the 
transfer subject to the plaintiffs’ right to pre-empt. 
If a suit is, therefore, brought against the original 
purchaser within limitation under Art. 10, Limita- 
tion Act, but thesubsequent traneferee is impleaded 
as a defendant subsequently after the „period of 
limitation, the suit against the transferee is in effect 
merely for a declaration, and so | governed by 

Art. 120,orasone for possession against a person 

who is in possession without title, and so governed 

by the 12 years’ rule of limitation under Art. 144. 








S MAHARAJ V, SUJAN SINGH All. 33 
jak To a Att. 11. Ses Bibar and Orissa 
Demands Recovery Act, 1914, s. 24 372 


ae Art. 44—Property of minor sold by 
natural guardian — No suit to set aside sale 
brought by minor within three years of attatning 
majority — Subsequent transfer by exz-minor, of 
same property —Assignee, af can sue for possession, 
Where property of minor is sold by his natural 
guardian and no suit is brought by the minor to 
set aside the sale within three years of his attain- 
ing majority, the subsequent assignees or vendes 
from the ex-minor cannot have any higher rights 
than those which his own assignor would have had, 
and asthe right of the minor was limited to a 
suit within three years of the attainment of majori- 
ty a suit filed by the assignea or vendee for posses- 
sion of the property transferred more than three 
years after the attainment of majority by the minor 
must fail on the ground that the, right to sue has 
come to an end with the expiry of that period, NATHA 
v. THAKUR Oudh 329 


—— Arts. 52, aB Son of ae 
t issuing instruction to employee to double 
dee pater ending of the defendant, due to defec- 
tive meter—Employee, failing to carry out rs A 
tion with result thet defendant was charged less— 
Suit against him, for balance not charged for 
or patd—Article applicable, , i 
The Munisipal Committee, supplied electric: cur- 
rent to. the defendant. The voltage of the current 


\ 
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supplied was 440 volts but the meter was one that 
reported ónly 220 volts. In order, therefore, to get 
a correct reading of the current supplied, the read- 
ing indicated by the ‘meter should have been doubl- 
ed and the Committee issued instructions to their 
employees to double the reading ofthe metee by 
their'Inspector before sending in the bill to the de- 
fendant. By some mistake or negligence cn the 
part of the employees of the Committee, actual bills 
sent were only for the single reading without 
doubling the reading. When the mistake was dis- 
covered, the Oommittee sued for the balance of the bill 
not charged-for or paid by the defondant : 

Held, that Art. 96, Limitation Act, could not apply 
to a case like the present where the mistake was 
not the mistake of the parties in contractual rela- 
tion ar any money paid or property handed over 
because of a mistake but was due tothe mistake of 
the employees in not following the instructions of 
the’ Committee, if such existed, about doubling the 
reading of the meter. This sort of mistake was not 
covered by Art 96 at all. The case, therefore, was 
covered by Art. 52. Attar SINGH-SANT SINGH Firm 
v. MUNIGIPAL COMMITTEE, AMRITSAR Lah. 510 


Sch. |, Art. 60 — Agreement that money 


shall be payable on demand, must be express— 


` Whether can be implied, 

The agreement that the money shall be payable on 
demand within Art 60, Limitation Act, need not be 
an expressagreement. It can be an implied agree- 
ment, and often is implied from the circumstances of 
the depcsit. D. Ramana REDDY V ABDUL RASEID 

á A Rang. 300 
———— Art. 90—Suit against Secretary of 

Sabha for recovery of amount comprising items, 

one being of receipt not entered in account and 

rest being items falsly entered—Article applicable 

held is Art. 0. 

A Bajana Sabha through its Secretary instituted 
a suit against its former Secretary for recovery of 
Rs. 840 and odd, this amount being made up of 
several items, one of which wasan item of receipt 
not entered inthe account and the remaining items, 
six-in number, being items of expenditure falsely 
entered in the account. The claim was based on 
the allegation that the agent, i.e. the Secretary 
had shown certain sims of money as having been 
spent on behalf of the Sabha when as a matter of 
fact they were not spent at ali on behalf of the 
Sabha: 

Held, that the claim amounted to an allegation 
of misconduct, and the suit, therefore, was govern- 
ed by Art. 90, Limitation Act. SANKARANARAYAN 
AYYAR v. TIRIOBUNDUR DHARMAPARIPALANA SAKTHI- 
TAERA BAJANJI SABHA Mad. 390 


- - Art. 91—Dedication of property for 

construction of mosque—Dedicator reserving per- 
petual connection a3 President—Suit for cancella- 
.tidn of document and for declaration to manage 
affairs — Article. applicable, 

_ The terminus a qho for a suit under Art. 91, Limita- 
tion Act, isthe time “when the facts entitling the 
plaintiff to have the instrument cancelled or set aside 
become known to him,” 

A person dedicated certain property for the con- 
struction of a mosque and appointed himself a 
permanent mutawalli He reserved for himself a 
perpetual connection with the mosque asits President. 
He instituted a suit for avoiding the document and 
for declaration of his rights to manage the affairs of 
the mosque : 


Held, that the suit was governed by Art. 91, 
3 } : 
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Limitation Act. Such a suit when instituted within 
three*years of the time at?which he admittedly occupied 
the office of the President, was within time inasmuch 
asso long ashe held the position of President and had 
an active hand in the management of the affairs of the 
mosque, nooccagion had arisen for him to institute 
any suit to avoid that doucment. JAMIAT Dawar., 
Wa TABLIS 1 ISLAM v. MogAMMAD SHARIF Lah. 7.99 
Sch. |, Art. 96. Sze Limitation Act, 1908, 

Boh. J, Art. 52 . 510 
—— Art. 116 and not by Art. 97. 

Sre Vendor and purchaser 342 
—-— Art. 118—Punjab Limitation (Cus- 

tom) Act (I of 1920) Art. 3—Brahman dying 

leaving widow and daughter—Widow adopting son 

—Land of husband mutated in son's name—Suit 

by daughter for declaration that adoption and 

gift to adoptee would not affect her right aa 
daughter, six years after her „knowledge of 
alienation, held barret 

A Brahman died leaving a widow and three 
daughters, The widow who hadtaken possession of. 
his land for her life executed a deed adopting a 
boy asheir to her husband. The deed was regis- 
tered and the patwuri entered the mutation in Bc- 
cordance with the deed. This mutation was sanc- 
tioned by the Collector The collaterals of the 
husband had brought a suit to contest the adop- 
tion. Six years after this suit, one of thedaughters 
instituted a suit fora declaration that the adop- 
tion and gift in favour of the alleged adoptee 
would not affect her rights as daughter : 

Held, that whether Ait 3 of the Punjab Act or 
Art. 118, Limitation Act, be applicable, it was 
clear that the suit was barred, Ineither case the 
starting point of limitation wasthe date on which 
the plaintif had knowledge of the alienation. Man- 
BARI V; SURIT Lah. 626 
c Art. 120. Sze Limitation Act, 1908, 

Sch. I, Art. 10 33 











Art. 120—Fresh attack on title or 
invasion of right gives new right to sue for decla- 
ration—Suit within 6 years of last attack is 
within time. 

A fresh attack on title or invasion of right gives. 
rise to a new right to sue for declaration. If there be 
euccessive attacks at intervals, time would run from 
each of these attacks and if the last attack which 
is made the basisof the suit be within six years of 
the suit, the suit will be in time, When the plaint- 
iff remains in possession, though’ frequent succes- 
sive threats and attackson his title are made by 
the defendant, his title is not extinguished and so 
long as bis title subsists, he has the right to sue 
for declaration and his suit would be considered 
to be within time if he makes a threat or attack, 
made within six years, the foundation of his suit, 
MIDNAPUR ZAMINDARY GO., LTD. Vv, Szorerary or STATE 
For INDIA Cal. 278 
nn an Art. 132 — Hypothecation instal- 

ment bond with defaulting clause—Mortgagee 

waiving his right on default~Limitation under 

Art 132, it runs from date of default—Interest . 

af can be allowed to mortgagee on principa 

amount. i 

The limitation under Art. 75, Limitation Act, 
is three years from the date of the default, unless 
the payee or pledgee waives the benefit of the. 
provision. The omission te include in Art. 132, a 
provision similar to the ene in Art.75 does not operate 
to prevent a plea of waiver being set up by the mort- 
gagee. On default the amount beeomes due only if the _ 
mortgagee exercised the option to e@ll in the amount 
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„and not if he waived that right. The mortgage 
money under the hypothecation bond with® de- 
faulting clause, does not ‘become due’ within the 
meaning of Art 132, Limitation Act, until both the 
mortgagor's right to redeem and the mortgagee’s 
right to enforce his security have accrued. This 
would, of course, also be the position if the mort- 
gagee exercised the option reserved tohim, Hence 
where the mortgagee waives such right, the limita- 
tion does not run from the date when the Instal- 
ment is first defaulted. The mortgagee, however, 
will, under such circumstances be entitled to charge 
interest only on the instalment which is not paid 
and not upon the basis that the whole amount of 
principal became due on default of instalment. 
AHAMMU v. KUNHU Mad, 570 
Sch. |, Art. 134 — “Transfer” in column 

three, refers to transfer of possession and not 
merely to conveyance of title—Transfer by mort- 
gagee— Possession not gifen on date of tranefer— 

Suit for possession and redemption by vendee of 

original mortgagor—Art. 131, if applics—Time, 

when runs. 

Since Art. 134, Limitation Act, contains a stringent 
provision of law, the onus of proving facts which 
would attract tLe provisions of this Article in pre- 
ference to Art, 148 or even possibly Art 144 would lie 
heavily on the party who wishes to claim the benefit 
of an abridged period of limitation. 

A close parusal of Art 134 would show that it was 
brought into existence with the object of filing suits 
for possession ofthe properties primarily mortgaged 
and subsequently transferred by the mortgagees, etc., 
in excess oftheir rights. If a mortgagee did not 
exceed his rights, he would be assigning his mort- 
gagee's interestalone and in that case obviously 
Art, 148 and not Art. 13% would be held to beap- 
plicable. fon the other hand the mortgagee exceeded 
his rights and transferred the entire property asan 
owner, he must be held undoubtedly to have exceeded 
his rights as a mortgagee. In that case if it is 
necessary toinstitute a suit for possession either by 
a mortgagor or his alienees (as provided inthe first 
column of Art. 134 and which must be read along with 
what appearsin col. 3 of that Article) it must he 
presumed that the mortgagee had possession and 
delivered it to his alienee, This would imply, that 
the word ‘transfer’ usedin the third column of 
Art. 134 must necessarily refer to a tranafer of posses- 
sion aud not merely to a conveyance of title. 

So the Art. 134 has no application, to a suit by the 
vendee of the original mortgagor for possession and 
redemption, where the mortgagee transfers the pro- 
perty without giving possession on the date of the 
transfer. Iven ifthe Article is assumed to apply, the 
time cannot begin to run before cause of action for 
redemption accruesto the original mortgagor, 
KRISuNASWAMI AYYAR v. SapagaTanamM OueErtr 

Mad, 468 

~ Arts. 136, 138, 144——P purchas- 
ing property from B who had purchased it in 
execution against judgment-debtor~Property at 
time of purchase in possession of statutory mort- 
gagee under 8.171, Bengal Tenancy Act (VIII of 
1885)-—-Suit for pessession by P—Article applic- 

able—Time, when begins to run. x 

P purchased certain property from B who had 
purchased it in execution ofa rent decree against 
a judgment-debtor. Qhe property was not in pos- 
session of the judgment-debtor at the time of its 
purchase by B but was in possession of one Casa 
statutory mortgages under s. 171, Bengal. Tenancy 
Acti | . 
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Held, that as P's vendor B was not entitled to 
Possession of the property before the money deposit- 
ed by C was realized either from the usufract of 
the property or by payment made by the judgment- 
debtor, a suit by P for possession within 
12 years from the date on which the money de- 
posited by C was realized was not barred by time 
under Art, 136 or Art 144, Limitation Act. Article 138 
did not apply. Ponty BEBARY MANDAL y, BAMA O: ARAN 








HALDAR Cal, 215 

Sch. |, Art. 138. Sze Limitation Act, 

1908, Sch. I, Art, 136 215 
——— Art. 144. 

See Adverse possession 11 


Sez Limitation Act, 1908, Sch. T, Art. 10 33 
See Limitation Act, 1908, Sch. I, Art. 136 215 


——_—_ ———— Art. 144.—Property sold in execu- 
tion of mortgage decree against shebait~Suit to 
recover possession—Limitation, starting point of, 
Both in case of a lease and in case of a sale, 

limitation for a suit to recover possession will 

start from the date of the death of the last shebait 

responsible for the transfer, Where, therefore, a 

property is sold in execution of a mortgage decree 

against skebaits, period of limitation starts from the 
death ofthe last of the mortgagors and a suit in- 
stituted within 12 years of the death of the last of 
the alienating mortgagor is within limitation, 

CHARU Onanpra Basu v. Nerrya Gopat Basu Cal. 679 

——_—_— ———_ Art. 166~—Applies to all applica- 
tions under s. 47, Civil Procedure Code (Act V 
of 1°03). 

The applicability of Art. 166, Limitation Act, is 
very wide, and there is no ground for holding that 
it is restricted to applications under O. XXI, rr. 72 
and 89to 91. It applies to all applications under 
s. 47 of the Civil Procedure Code. Marotr v. KISAN- 





LAL Nag. 553 
——- Art. 181. Sez Oivil Procedure 
Onde, 1908, s. 151 633 (a) 


— — Art.182, Expl, 2—“ Proper Court,” 
if inctudes Court which has already transferred 
decree for execution to another Court. 

The expression “proper Court” as defined in 
Expl. 2 to Art. 182, Limitation Act is not wide 
enough to include a QOourt which has already 
transferred a decree for execution to another Court. 
DWARKADAS GoBINDRAM V. BALIGRAM Rexeras FIRM 





Pat. 311 (b) ` 


——— Art. 182 (5)—Application or step-in- 
aid, when in accordance with law—~Application to 
Court passing decree to transfer decree to another 
Court for execution — Such other Court having no 
pecuniary jurisdiction to execute decree — 
Application, whether in accordance with law-~If 
gives fresh start. 

The application or step-in-aid of execution of the 
nature referredto in Art. 18215), Limitation Act, can 
be only in accordance with law if the application is 
made or the step-in aid of execution istaken ina 
Court of competent jurisdiction and if the prayer 
that is made by the decree-holder is one which the 
Court can lawfully grant. 

Hence where a decree-holder applies tothe Court 
which passed the decree, for a transfer of the decree to 
other Court for execution but such other Court is not 
competent to execute the decree, the decree amount 
exceeding the pecuniary jurisdiction of the Court, the 
prayer in the application is suchas the Uourt to 
which the application is made is not competent to 
grant and such anapplication is not in accordance 
with the law and does not give a fresh start to the 
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limitation, Hira Ram Rar p. Mapao PRASAD 
All. 403 
——- Sch. |, Art. 182 (5)—Step-in-aid of execu- 
tion—Application to Court passing decree, to 
transfer decree to another Court for e2zecution, 
whether step-in-aid, 

An application made to the Court that passed éhe 
decree to transfer the same for execution to another 
Court is a step-in-aid of execution. Sita Ram Rar 
v:Mapuo PRASAD All, 403 


Art. 182 (7)—Instalment decree 
containing default clause that upon failure of 
payment of instalments on due date, whole balance 
would be payable—Failure to enforce default 
clause — Whether should prove condonation of 
default clause—His right to instalments due to him 
within three years of application for execution, is 
not barred. 

Where an instalment decree contains a default 
clause ‘that on failure of any instalment on due 
date, the whole of the remaining amount would be 
payable at once, the default clause is not for the 
advantage of the judgment-debtor but for the ad- 
vantage of the judgment-creditor. He cannot be 
eompelled to take advantage of this clause which is 
in his favour on pain of losing further instalments 
due to him, this payment of instalments being not 
for his benefit at all but for the benefit of the judg- 
ment-debtor. There is no reason why the judgment- 
debtor seeking to take advantage of his own de- 
fault should he allowed to require a deeree-holder 
to: prove condonation of the default. If the decree- 
holder says that he did condone the default, then 
in the absence of any evidence or conduct by the 
decree-holder proving the contrary, his statement 
should be accepted. Consequently, where the decree- 
holder has failed to take advantage of the default 
clause, his right to recover instalments due to him 
within three years of the application for execution 
is not barred, LEKHRAJ SIRUMAL v. Kuosouanp 
Sind 933 


_—— Art. 183—Hssentials to constitute 
reviver of decree— Held, that in the circumstances 
of the case, there was no reviver of decree and 
application for execution was time-barred. 

To: constitute a reviver of the decree, there must 
be expressly or by implication a determination that 
the decree is still capable of execution, and the 
decree-holderis entitled to enforce it. 

The decree-holder who had obtained a money 
decree on the Original Side of the High Oourt, 
assigned the decree on January 6, 1934, to another 
person, On January 8, 1933, the assignes applied 
to: the High Court for recognition of his assignment. 
Notices were issued to the decree-holder as well as 
to the four heirs and legal representatives of the 
original judgment-debtor, who had died in the 
meanwhile. On January 26,1934, the Court passed 
an order that the assignee should execute the decree 
against three out of the four judgment-debtors, 
Thereafter on an application by the assignee, he 
was allowed:'to amend® his application and on 
January 29, 1934, the Oourt passed an order vacat- 
ing its own order, dated January 26, 1934: On 
February 5, 1934, the Court made its notice of 
January 8, 1931, absolute against all the four heirs 
of the original judgment-debtor. The date of this 

e order was more than 12 years after the date of the 

e decree. - The decree was then transferred for execu- 

tion to the lower Court and on April 4, 1934, a 
darkhast was filed by the assignee of the decree for 
execution : - 
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Held, that the order of February 5, 1934, was a 
proper order ‘in the circumstances of the case and 
in view of the qualificatfon as to limitation of the 
order of February 5, 1934, that order could not 
oparate as a reviver of the decree within the meaning 
of Art. 183, Limitation Act, The application of April 4, 
1934, was, therefore, barred by limitation. Hasan 
Varr Bacas v. Isap BAPUJI PATEL Bom. 784 
Sch. J, Art.185 (5). Sse Oivil Procedure 

Code, 1908, s. 47 (2) 903 
Lost grant. Sre Grant 67f 
Madras Agriculturists’ Relief Act (IV of 1938) 

—Act, if repugnant to Negotiable Instruments Act 

(XXVI of 1881), Usurious Louns Act (X of 1918), 

or principles of Hindu Law—Act, whether ultra 

vires —Scope of Act—Debts arising on Negotiable 

Instruments, whether within purview of Act— 

Government of India Act, 1935 (254 26 Geo. V, 

Ch, 42), Sch. 7, List III—Conzurrent Legislative 

List, if affects princtplgs applicable jn deciding 

matters falling within exclusive power of Federal 

and Provincial Legislature. 

The fact that there is a Concurrent Legislative 
List in the Government of India Act, does not 
affect the principles which apply in deciding what 
is within the exclusive power of the Federal Legis- 
daturo and what is within the exclusive power of a 
Provincial Legislature. 

The Madras Agriculturists' Relief Act, makes no 
difference between a simple contract debt and debt 
due on a promissory note or other negotiable inetru- 
ment. Therefore, debts arising on negotiable instru- 
ments are within the purview of the Act. 

The Madras Agriculturists’ Relief Act, cannot be 
regarded as really affecting the principles embodied: 
in the Negosiable Instruments Act. Negotiation of . 
a promissory note is not prohibited, nor is it said 
that a maker or an indorser shall not be liable, 
The only effect of the Madras Agriculturists’ Re- 
lief Act, so far as Negotiable Instiuments are con- 
cerned, is to reduce liability where the maker or 
indorser is an agriculturist. In providing for this 
the Provincial Legislature had acted in the interest 
of agriculture by regulating money-lending toagri- 
culturists. The Madras Agriculturista’ Relief Act, 
is thus in substance within the express powers of 
the Madras Legislature aud the fact that in parti- 
cular cases it may operate to reduce liability . on 
contracts evidenced by Negotiable Instruments can- 
not affect its validity. 

Even assuming that the matters dealt with in 
the Madras Agriculturists’ Relief Act, do not come 
within the exclusive powers of the Provincial Legis- 
lature, the Act can be supported on the ground that 
it relates to contracts falling within the Concurrent 
Legislative List. The indebtedness of the agricul- 
turists arises out of contract and contract of the 
nature contemplated by the Ooncurrent Legislative 
List. Regarding the Act as an Act dealing with a 
matter falling within the Ooncurrent Legislative 
List, s. 107, Government of India Act, comes into 
operation. Therefore, its provisions must prevail in 
the Province by virtue of the provisions of s. 107, 
Government of India Act, unless and until the 
Federal Legislature thinks fit to legislate in respect 
of the same matter. 

The provisions of the Act cannot even be said to 
be repugnant to Usurious Loans Act, if the Pro- 
vincial Legislature had the power to pass the Madras 
Agriculturisis Relief Act, as being an Act dealing 
with matters in the Provitcial Legisldtive List— 
the fact that it affects, so far as agriculturists are 
concerned, the discretion given to the-Qourt by the 
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Usurious Loans Act, can make no difference, to its 
validity. But in any eyent*the Madras Agricultu- 
rists’ Relief Act, here again finds support from the 
provisions of s. 107, Government of India Act, and 
hence the Act cannot be said to be repugnant to 
the Usurious Loans Act. 

Similarly the Provincial Legislature has power to 
legislate with regard to contracts and no exception 
is made in respect of contracts entered into by 
Hindus. There is no Federal or “ existing Indian 
law “ which stands inthe way and even if there 
were, the sanction of the Governor-General given 
under e. 107 (2), Government of India Act, would 
remove it. Thé Provincial Legislature had there- 
fore full power to legislate with regard to contracts 
entered into by Hindus and to reduce their con- 
tractual obligation. A Hindu son cannot be mude 
liable for more than what his father is liable for, 
and in cattjng down the father’s liability, the 
Legisluture isnot interfering with any principle of 
Hindu Law. The same remarks apply in the case 
of the manager of a family contracting a debt for 
family necessity. The members of the family are 
liable to the extent of their interests in the family 
property for so much of the debt as is lawfully 
recoverable. The manager isin the positien of an 
agent and the Provincial Legislature has under the 


Ooncurient Legislative List power to legislate with 


regard to agency as well as with regard to con- 
tract, The Act does not therefore operate to change 
the principles of Hindu Law. 

For these reasons the Madras <Agriculturists’ Re- 


„lief Act, is inira vires the powers of the Provincial 


Mapa NAGARATNAM v. Puvvapa BESRAYYA 
Mad. 994FB 


Legislature, 


‘Madras Debt Conciliation Act (XI of 1936), 


88, 25,4—Judgment-debtor bringing to notice of 
executing Court that he has made an application 
under s. 4—Sale held after such notice is without 
` Jurisdiction. 
_ An execution sale held after the judgment-debtor 
brings to the notice of the executing Court that he 


-had made an ‚application under s. 4, Madras Debt 


Conciliation Act, is entirely without jurisdic- 
tion. Karnam HIRANNAYYA v. MATAM THIPPESWAMI ` 
: Mad. 783 
Madras Estates Land Acti! of 1908), ss. 3 (ll, 
4—RHent suit—Land-holder must show that lands 
hare been 1yoti lands at some period while Act has 
been in force, in order to justify inference that 
occupant has right to use these lands for agricultural 
pur poses. 
, The definition of “rent” does not require that 
the land shall be actually used for agriculture at 
the time when the money claimed inthe suit accrues 
due and it is sufficient that the land is ryoti land 
and the 7y,ot has the right to use it for agricultural 
purposes, thor gli he may choose to use it for some 
other purpose But in order to get the benefit of 
this rulc, the land-holder should at least.show that 
the lands have been ryoti lands at some period 
while the. Madras Estates Land Act, has been in 
force in order to justify the inference that the 
occupant has the right to use these lands- for an 
agricultural purpose and is liable to pay rent for 
them within the definition in s. 3 (ii), “of the Madras 
Estates Land Act. 

An inference that the occupant of the lands is a 
ryot holding them for® the purposes of agriculture, 
though he did not actually use them for that pur- 
pose, cannot be drawn merely because the lands 
were cultivable lénds in the remote past’when it 
had actually ceased tobe so at the time when the 
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Act came into force or shortly afterwards. 
THIRUMALAI TIRUPATHI DevasTdANAMS COMMITTEE v: 
PINJALI KOMARAPPA MUDALI Mad. 898 


ss. 26, 25, 77—No relationship of 
landlord and tenant--S 25, applicability of— 

Imndholder's suit under s. 17 for rent at faisal rate 

—Suit land held free of rent by defendant by 

virtue of grant by predecessors of the plaintiff—No 

relationship of lahdlord and tenant between parties 

—S, 24, applicability. 

Section 26, Madras Estates Land Act, has no ap- 
plication to any casein which the relations of land- 
bolder and ryot do nob subsist. Not only cl. 3 but 
the earlier clauses contemplate a rent paying rela- 
tionship between the landholder and the tenant and 
the section lays down the terms on which the rent 
may or may not bs augmented. The section, has no 
application when there has been a compiete surrender 
by the landholder of the right to collectany rent 
whatever on the suit land, 

The plaintiffs, landholders underthe Madras Es- 
tates Land Act, brought a suit under s. 77 of that 
Act for rent relying upon s. 25 and s. 26, and 
claiming the right to demand rent at the faisal rate 
though in fact no rent had been paid on the suit land 
so far. It was common ground that the suit land had 
been held free of rent by virtue of a maintenance 
gift made before 1858 by one of the plaintiffs’ pre- 
decessors. There was no evidence that the defendants 
or their predecessors even held under the plaintiffs 
or their predecessors on condition of paying rent : 

Held, that no relationship of landholder and ryot 
had been established between the plaintiffs and the 
defendant, and s, 26, therefore, had no application and 
the suit was not maintainable. K. M., PALANJAPPA 
MUDALIAR v. ABDUL SUBJAN SAHIB Mad, 735 


Madras High Court Appellate Sidẹ Rules, 
rr. 2 and 2-A—Rules 2 and 2-A held, intra vires. 
the powers of High Court. ay 
lf the right to issue the prerogative writ has beer 

taken away, there can be no question that the rr. 2 

and 2-A of the Appellate Side Madras) Rules are 

intra vires but even if the right has not been abolish- 
ed, the Legislature canregulate the procedure whieh 
governs its issue. Hence an application fora Ogm- 
mon Law writ of Habeas Corpus or for directions 
under s, 491, Criminal Procedure Code, cannot be 
heard aud disposed of by a Single Judge of the High 

Court. Distgict MAGISTRATE, TRIVANDRUM vœ K O, 

MAMMEN MAPPILLAI Mad. 216 F B 

Madras High Court Fees Rules (1933), 0.1, 
r.2—Provisions of, whetkerin substitution for 
0. XXXIII, Civil Procedure Code (Act V of 1908), 
The provisions of the Madras High Court Fees 

Rules are ia addition toand not in substitution 

for O. XXXIII, Civil Procedure Code. Order II, 

r. 2 of the High Court Fees Rules, does not pre- 


‘yent a person from availing himself of the pauper 


provisions of O. XXXIII, Uivil Procedure ode, 
PALANI GRAMANI p. MANIKAMMAL Mad. 308 


Madras High Court Orlginaf side Rules, O. V-A, 
r.5—Defendant’s claim against vendor for 
damages for breach of covenant for title—Common 
question as between plaintiff and defendant in 
action and as between defendant and vendor third 
party—Defendant, tf can be permitted to avail of 
third party procedure by adding vendor &s third 

arty. 

NG donb a covenant for title is not the sameag a 
covenant fur indemnity ; the measure ul damages for 
breach of covenant for title may not strictly be based 
upon a right 4 indemnity, but there isnothing to 


“ 
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precludea vendor agreeing to indemnify against all 
loss for defects of title, and when sucha covenant is 
expressly given, there is no reason why effect should 
not be given toit. Even incases where damages are 
claimed on the ground of a covenant for title, a defen- 
dant can be permitted toavail himself of the third 
party procedure. The object of this procedures to 
prevent the same question being tried twice over, 
where thereisany substantialequestion common as 
between the plaintiff and the defendant in the action 
and as between the defendant and a third person, 
All-the questions between the defendant and the third 
party need not be identical with the questions to he 
tried betweenthe plaintiff and the defendant. It is 
enough if there isa common question to be tried. At 
the same time it isthe duty of the Court to see that 
by the addition of the third party the plaintiff is not 
embarrassed in the trial of questions in which he 
would have no concern. If the adjudication of the 
question between the defendant and the third party 
would embarrass the plaintiff in his trial, the Uourt 
generally exercises its discretion by ordering the 
trial of those issues subsequent tothe trial of the 
action. VENKATAKeISHNA NAIDU v, NARAYANASWAMI 
Tyee Mad, 396 


Madras Hindu Rellgtous Endowments Act, 
(Ul of 1927), s. 63 — Board framiny scheme— 

` Clause in acheme providing that it would be in 

force for two years—Subsequent order of Board 
substituting fresh period inclause~Suit brought 

~ by trustee under s. 63 within six months of such 
order— Order of Board, held amounted to framing 
of new scheme—Suit held within time. 
The Board framed a scheme on August 31, 1929. A 


` clause in the scheme provided that the scheme shall 


be in force for a period of two years. It also provided 
that at theend of the two yeurs’ period, the scheme 
will be taken up for consideration and for such modi- 
fication as may be necessary in view of the progress 
made in the administration ‘of the affairs of the mutt 


‘daring. the said period. The later orders passed by 


the Board cn January 8, 1930, and March 16, 1932 


‘purportedto be ordera modifying the scheme of 
‘August, 1929, by substituting fresh periods in the 


clause’of'the scheme, A suit was instituted by the 


-trustee under 8. 63, Madras Hindu Religious Endow- 
‘ments Act,on July 4, 1932: 


Held, thatthe mere fact that the later orders pur- 
ported to be by way of modification of the old scheme 
would not justify the ignoring of the substance of 
what had happened. In substance the order of 
March 16, 1942, amounted to the framing of a new 
scheme. The suit was in form and in substance 


. a suit to set aside the scheme of March, 1932, and in 


this view, it was in time, Gomatr1 Dass Buavasi v. 


Mapras HINDU RELIGIOUS ENDOWMENTS BOARD, MADRAS 


Mad, 243 


Madras Irrigation Cess Act VII of 1865), 5. 1, 
Proviso 2—User of water with permission—Pena 
water rate cannot be levied. i 
Where the authoaity or permission given by the 


- Public - Works: Department for the user of water is 
‘not shown to have been withdrawn or revoked at 
“any time, The user must be deemed to have been 


with due authority; till such authority is revoked 
or withdrawn the user cannot be penalised. A. V. 
NARAYANASWAMI PILLAI V, GEORETARY OF STATE 
° . Mad. 671 
Madras Surveyand Boundaries Act (VIII of 
1923), 88. 10, 13—Survey officer's order based 
only on evidence of title and no finding as to 
-actual possession guren—Suit by successful claimant 


i 


. . {1939 
Madras Sufvey and Boundaries Act—conold, 


based on such order—Unsuccessful claimant, if 

cangput in defence that he acquired title by adverse 

possession taking together hostile possession previous 
and subsequent to survey officer's order. 

If survey officer's decision decides that the un- 
successful claimant is out of possession, then it 
would not be open to that party, in the absence of 
a successful suit, as contemplated by the Act, - to 
contend in subsequent proceedings that the survey 
officer was wrong and that he wae actually in pos- 
session. But if the survey officer, merely on a 
consideration of the documentary evidence of 
ownership, gives an adverse finding regarding title, 
that finding would not bar the unsuccessful claim- 
aut from contending in subsequent proceedings that 
at the time of the survey officer's order he had 
trespassed successfully on the land in question and 
that his unlawful possession continued and was 
openly hostile tothe real owner for the period neces- 
sary, taking into consideration possegsion anterior 
to, and posterior to, the survey officer's order, for 
establishing title by adverse possession. Similarly, 
if the survey officer goes into the facts, finds that 
the unsuccessful claimant isin possession but that 
his possession is unlawful and lays down the 
bcundary in accordance with his finding as to 
title, the survey officer's order cannot debar the 
unsuccessful party from asserting ina subsequent 
proceeding that his unlawful and hostile possession 
recognized to exist in the survey officer's order 
continued for such a period as to justify the plea 
of title by adverse possession in a later suit. The 
governing factor must be what the Survey Officer 
actually decided TALLAPRAGADA ACHUTHARAMAYYA 2, 
AYYAGARI SoORAPPAYYA 3 Mad, 543 

s. 14 —Final notification terminating survey 
issued—Subsequent notification terminating supple- 
mental survey, if can extend time -for suit under 

8. li. ve : 

After a final notification terminating the survey 
had been issued, a subsequent notification relating 
to a supplemental survey cannot be taken to extend 
the time for filing a suit to question the corréct. 
ness of the bouadaries laid dowa in the main survey 
which was terminated by the statutory noti- 
fication. A sait, therefore, brought more than three 
years after statutory notice is time-barred, 
*‘TALLAPRAGADA 9, AYYAGARI Mad. 543 
Majority Act(IX of 1875), s. 2. Ser Muhammadan 

Law | 208 
Malabar Law—Tarwad— Karnayan—Acts of— 

Mortgage executed by karnavan as representing 

tarwad—Court, if has power to investigate necessity 

ofimposing onerous terms upontarwad and to 
reduce them to reasonable ones—Karnavan entering 
into kurichit transaction as representing tarwad—_ 

Transaction appearing to be prudent—stake-holder 

acting bona fide in admitting karnavan in kuri chit 

—Transaction, if binding on tarwad. ix 

It is well within the power of the Oourt, whén 
dealing with a mortgage executed by a person ina 
representative capacity, to investigate the necessity 
for imposing onerous terms upon the family or the 
tarwad which the executant represents and to 
reduce the terms to what may seem reasonable in the 
circumstances. : 

: Kuri chit*transactions should be viewed not wit 
reference to the rigorous test applied when deter. 
mining the validity of a borrowing but with refer- 
ence to considerations of Prudence And an honest 
exercise of discretion By the karnavan in the light 
of all the circumstances of the case, 

Where a karnavan of atarwdd epters intoa kuri 
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chit transaction not in his personal capacity buf as re- 
presenting the tarwad, and Where having regard to the 
Substantial means of the tarwad and the probabili- 
ties involved inthe transaction, it appears that it 
is on the whole a prudent transaction and the 
stake holder has acted bona fide in admitting the 
karnavan into his kuri chit as representing his 
tarwad, such a transaction 19 binding on the tarwad 
and its properties are liable for payment of the 
money due under such transaction. ANANTA CATTAR 
v. PADMANABHA PANIKKAR Mad. 527 


Malicious prosecution. See Tort 563 
Prosecutor having genuine belief that 
plaintiff was guilty — Presumption —: Further 
inquiry to see wherher there is further information 
in support of prosecution, necessity of —Prosecution, 
when malicious. 

Where it appears ina suit for damages for malicious 
prosecution tat the prosecrtor had a genuine belief 
based on reasonable grounds that the plaintiff was 
guilty of the offence for which he was subsequently 
tried, it cannot be said that there was no reasonable 
and probable cause for the prosecution. The fact 
of conviction by the Magistrate is weighty evidence, 
though not conclusive evidence, that the facts dis- 
ciceed a prima facie case against plaintiff, a case 
which. required investigation by the Uriminal Uourt. 
If in any case the facts known to the would-be prose- 
cutor reasonably are such as to cause him fairly and 
honestly to' conclude that the defendant (accused) -is 
guilty of the offence, there is no law which cumpeis 
to prosecute further enquiries in orderto accertain: 
whether there is further information obtainable in 
support of the.prosecution on which he hus decided. 
Similarly where the facts available tothe prosecutor 
at or before he puts the criminal law in motion make 
out a prima facte case against the accused, he is 
under no duty to ascertain whether there is a defence 
to the charge. It is of the highest importance thas 
a lay member of the community acting -hoiteatly and 
reasonably should be free to initiate criminal pro~ 
ceedings: without fear of an action for malicious 
prosecution succeeding against him. A prosecution 
is malicious only if it is commenced or continued 
with a desire to use the criminal law fora purpose 
for which it is not intended. Oxatra-SERAMPORE Uo- 
OPERATIVE ÜBEDIT Soorrty, LTD, v. BEOsARAM SARKAR 
: , ; Cal. 755 


< Suit for, damages— Suit against corporation 
|. wOorporation, when liable—Action against agent 

—No maltce established —No vicarious liability. 

A corporation would be liable in an action for 
damages, ifa like action against its agents or 

servants acting with authority or within the scope of 
~ thear employment would have been maintainable 
against them, if they had acted as principals. Lf 
absence of malice ou the part of an agent aud servant 
would have protected him from an action for malicious 
prosecution, 1f he on his own pebalf ana as principal 
had prosecutell the plamtifi and his action would not 
have been tortuwus, no vicarious liability can be 
fastened on the Society for an ace ofits servant or 
agent which was not in itself an actionable one. 

On receipt vf information from an auditor regard- 
ing falsuivation of certain entries in the&ccount books 
of a Co-operative society by the predecessor-in-oflice 
of the Manager, the Manager of the Society started 
prosecution agast mie woich resulted in his con- 
viction in trial Court but acquittal in Appellate Court, 
The person so prosecuted brougbt a suit for damages 
for mulicious aana against the Sotiety, its 
Manuger and sume of tie members of the Managing 
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Committee. In this suit there was a finding that theré 
was ro malice on the part of the Manager: 

Held, that this finding had the legal effect | of 
absolving the society from liability so far as the 
action for malicious prosecution was concerned. 
Siniilarly if tha members of the Managing Committee 
had nothing to do with the initiation or continuande 
of the criminal procgedings, and the charge was not 
false to their knowledge, and there was no evidence 
that any of them misled the Police, or produced before 


‘it any suborned evidence to induce them to send up 


an innocent man for trial before the Magistrate, none 

of them can be called the prosecutors of the plaintiff. 

UHATRA-SEBAMPORE Co-operative (REDIT  Sodrmty, 

LTD. v. BEOJARAM SABKAR f Cal. 755 

Master and servant— Crown servants—Nature of 
service—Removal at pleasure—This power, if in any 
way controlled. 

All service under the Crown is public service, that 
is for public benefit. Continued employment of a 
civil servant might in many cases be detrimental to 
the interest of the State just as much as continued 
employment of a military officer. An act of indis- 
cretion on the part of a civil servant may involve 
His Majesty in war. It is therefore a fundamental 
principle, based on public policy, that the Crown 
should have the unfettered discretion to remove a 
public servant at pleasure, and even a contract to 
engage him for a fixel term, if there be no statute 
law authorizing it, would not be available to him, 
such a contract being void as against public policy, 
This power to dismiss at will can only be controlled 
by a statute, but cannot be abridged or controlled by 
rules or regulations of service even if those rules or 
regulationsare framed under powers givenby a 
statute. Such rules and regulations would be regard» 
edas directions given by the Orown for general 
guidance and dismissal or discharge of a servant in 
violation of them would not entitle him to an appeal 
tothe OivilOourts but wéuld leave him to appeal 
only tothe administrative authorities. SECRETARY or 
STATE v. SURENDRA Nata Goswami Cal. 918 
—Crown servants—Payment during suspension 

—Pundamental Ru es, Pare LII, r. 54—Suspension 

and subsequent discharge by payment -of months’ 

.salary in tuoj notize—Whether amounts to re- 
instutement. : 

Where a servant issuspended pending inquiry and 
is finally discharged from service by payment of a 
month's salary in, lieu of notice, such payment does 
not amount to reinstatement, soas to entitle him to 
claim the fullpay for the whole period of suspen- 





‘sion ‘under r. 24 of Part ILL ot the Fundamental 


Rules. cECRETARY oF STATE v. BURENDgAa Natu 
GOSWAMI Cal. 918 
: Crown servants—Punishment of employee by 
suspension—Such punishment in absence of power 
—duit for damages—Hfféct of suspension, when 
per subsists. 
here is no implied power in the employer to punish 
a servant by suspension, If a servant is suspended, 
when there 18 no power of suspension, he can sue for 
damages for not being allowed to work, if he was 
ready to work, If, however, there is a power to 
suspend, the effect of the suspension is ty suspend ths 
contract of service as a whole, with the result that 
the servant cannot insist on working or claim nis pay 
for vhe period of guspension, BEORETARY oF STATE v. 
SURENDRA Nata Goswami Cai. 918 
Crown servants ~Rule providing, tf dismissed 
or suspended servant 1 Teinstuted on re-con- 
sideration or appeal, revising authority may grant 


him full pan for period of absence from uury. 
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Question whether particular person ia so entitled 
or not, whether can be decided by Civil Court. 
Where a rule relating to service of a Government 
servant provides that ifa dismissed or suspended 
Government servant is reinstated on re-consideration 
or on-appeal, the revising or appellate authority may 
ive him full pay for the period of his absence of 
uty; the Civil Court while deci&ing a question as to 
whether a particular employee is entitled or not 
under the rule for the full salary during the period of 
his absence from duty cannot substitute itself in the 
place of such departmental authority or the executive. 
To give redress in such a case, isthe responsibility, 
and the sole responsibility of the executive Govern- 
ment. SECRETARY oF STATE v. SURENDRA Nata 
Goswami pian Cal, 918 


- Dismissal, if can be on ground not stated. 

.- In considering the question whether a summary 
dismissal is, justified, the position of the employee 
and the nature of business entrusted no him must be 
considered. A single act of negligence on his part 
would not ordinarily be sufficient to justify a sum- 
mary dismissal. -Ii isa strong measure and must be 
justified only when a strong caseis made out. Where 
the conduct consists of an accumulation of acts 
which occurring singly would not in themselves 
justify dismissa!, dismissal may be justified: 

Held, that, manifold charges, some of them of a 
serious nature, were established, and taking their 
cumulative effect into account, the dismissal of the 
Manager of the Co-operative Society, was justified 
provided the Managing Oommittee was legally com- 
petent to dismiss him, and that the Managing Com- 
mittee Was competent to dismiss him, having the 
power under bye-laws of the Society to appoint the 
Manager, CuaTra-SERAMPURE Uo-OFERATIVE | OREDIT 
Sooizry, Ltp. v, BEOHARAMBARKAR | Cal. 755 
= Summary | dismissal. _of servant — When 

justified — Dismissal ‘of manager of co-operative 
, society by Managing Committee held justified—Tort. 
. A dismissal of a servant can be justitied on a ground 
not stated or known tothe master at the time of dis- 
missal.  (HATRA-SERAMPORE Oo-oPERATIVE COxEDIT 
Soorery, Ltp.v. BEO. ARAM SARKAR Cal. 755 


Mesne profits—Suit for—Nature of. 

A claim for mesne profits presupposes that the 
person in possession has no legal right to posses- 
sion, while the person seeking mesne profitshas a 
right to possession, TAYYAB Hasanv. SAGHIR Hasan 

All. 356 
Minor—Suit by, to set aside decree passed against 

' Atm—Mere gross negligence on part of next friend 

or guardian ad litem, whether can be made basis of 
~- such sutt—Suit based on ground of negligence of 

‘guardian—Whether barrea by jact that one of 
“minors had appealed against decree after attaining 

majority. 

. Under English Law an infant cannot challenge a 
decree properly passed against him on the ground 
that his ‘guardian “ad litem was guilty of gross 
hegligence in suffering the decree, and there is no 
reason why such a cause of action should lie in 
British Indian Grogs negligence therefore apart from 
fraud or collusion on the part of the next fiiend or 
guardian ad litem ‘ofa minor litigant cannot be 
made thg, basis of a suit to set aside a decree obtained 
ágainst him. 

- Per Broomfield, J. (In order of reference)—Assum- 
itig that a suit lies by or on behalf of a minor to set 
aside a deciee-obtained against him onthe ground 
ofthe gross negligence of his guardian ad litem, 
the right of suit would not be lost megely by reason 
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of the act that an appeal] was brotight by one of thé 
minors after attaining majority apart from any 
question of res judicata. KrisunaDas PADMANABHRAO 
OHANDAVARKAR v, VITHOBA ANNAPPA SHETTI 
Bom, 51F B 
Mortgage —Creation of—Endorsement of pro-note 
with transfer of title deeds, whether creates mort- 
gage. 

A mortgage of immovable property being an inter- 
est in immovable property, cannot be transferred 
for consideration by endorsement of the promissory 
note together with the making over of the title 
deeds, NIEMEYER v, E. M. MAMOOJI Rang. 519 
Material date for ascertaining value of 

properties mortgaged, 

The material date for ascertainment of the value 
of the properties covered by the mortgage is the date 
ofthe mortgage and not the date of auction- 
sale. MovammaD ABDUL g. BALDRO Sanat All. 696 
-—Mortgage of four items by A for himself 

and hia sons to O and D—A purchasing remaining 

siz itema of suit property—To raise money A 

mortgaging all ten items to plaintiff—Suit by O 

and D on their mortgage—Plaintiff not impleaded 

—Sale proceeds insujfficient—O and D obtaining 

personal decree for remainder and attaching 

remaining siz items—During attachment these items 
sold to plaintiff—Plainiiff suing on his mortgage 

—Suit held matnturnable—Shares of sons in itema 

Nos, 1 to 4 held liable. 

A on behalf of himself and his sons, mortgaged 
four items of suit property to B, who represented 
also © and D. Subsequently A purchased the re- 
maining six items of the suit property, but as hehad 
not sufficient money to pay, for the whole of the 
consideration, he mortgaged all the ten properties 
in favour of P. Later on C and D brought a 
suit for sale with regard to thefour items of, property 
mortgaged to them and the property was bought 
in auction- by them. P was not impleadea in that 
suit. “As the property’ did pot fetch an amount 
sufficient to meet the whole of the mortgage debt, 
C and D obtained a personal decree agairist A for 
the remainder ; and in execution of that decree, they 
attached the remaining six items of the suit propr 
erty. While the attachment was subsisting, these 
sixitems of property were sold to P for ka. 300, the 
consideration not being paid in cash, but credited 
to the mortgage debt by way of partial discharge. 
C and D who had brought the six.items to sale in 
pursuance of their attachment, were resisted in deli- 
very proceedings. P was unsuccessful in the con- 
sequent claim petition and he therefore brought á 
suit for sale of all the ten items of property : 

Held, that the sale to P during | attachment 
was void under s. 64, Civil Procedure Code, and 
P therefore became a simpie-mortgagee, the posi- 
tion which he occupied before the sale. he decree- 
holder could not be heard to say in the same bréath 
that there was no sale binding on him because the 
property was under attachment and that there was 
a sale which extinguished the mortgage. Therefore 
the effect of the attachment was that as far as O 
and D were concerned, P's mortgage existed over 
all the ten items of the property just as it did 
prior to the sale of ten items to him and hence he 
was not precluded from bringing a mortgage suit 
against the six items. : 

Held, also that the mortgage in fayourof P was 
a distinct transaction. Sincs it was executed to 
pay off antecedent debts, P was entitled to proceed 
egainst shares of the sons in items Nos, 1 to 4. 
MABIYAPPA NADAB y, RAMANUJA Narox Mad, 908 
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Parties— Prior incymbrancers. . 
To a suiton mortgage, prior meumbranesrs are 
not necessary parties, Kaman Os. OHUNDER 4, 
SUSHTLABALA DASSEE Cal, 572 


Redemption— Suit for— Mortgnged property 
purchased buy attaching decree-holder subject to 
mortgage—Same property sold in execution of 
mortgage decree—Subsequent suit for redemption 

- by attaching decree-holder, if maintainable. — 
Where a decree-hilder attaches the mortgagel 
property of his judgment-debtor. in execution of his 
money decree and at an auction-sale in exccution 
purchases the same subject to the mortgage but does 
not redeem the mortgage, his hight of redeeming the 
mortgage as purchaser is extinguished by thesale of 
the mortgaged property in execution of the mortgage 
decree and he cannot after the mortgage sale, sue for 
redemption, „Barsu Lau MARWARI v. TiAKUR PRASAD 

MARWARI È Pat. 974 

Rights of mortgagee — Lease hy mortgagor 
after mortgage and without concurrence of mortgagee 
~Mortgage, when affected—Position in case of 
equitable mortgage. 

. A mortgagee is not affected by any lease granted by 








8 mortgagor after the mortgage and without the con- ° 


currence of the mortgages unless the lease he in the 
usual course of management. So far as dealings by 
the mortgagors with third parties, mortgagees in 
whose favour a mortgage has been created by an 
indenture stand on the same footing as a mortgages 
who has got his mortgage right by the deposit of 
title deeds. A mortgage created by the deposit of 
title deeds and a mortgage created by an indenture 
in India stand on the same footing. A mortgage 
crested by the deposit of title deeds in India does not 
create only an equitable estate liable to be defeated 
or postponed, as in England, by a subsequent pur- 
chaser for value without notice. Therefore even 
where the mortgageeis anequitable mortgagee, a 
lessee from the mortgagor who takes a lease which is 
not granted in the usual course of management, is 
bound by the mortgage, even ifhe had no notice 

of it. Ram Ratan Das BAGRI y. Sew KUMARI BIBI 
Cal. 813 
Suit on— Possession of mortgagee on decree 

being made final —Nature of. 

The posseasion which the plaintiff mortgagee 
gets on the mortgage decree being made final, is 
not possession as mortgagee but possession as full 
owner. Tayyas Hasan v. SAGHIR Hasan All, 356 


~~ Suit on—Property endowed to idol in posses- 
sion of J as mutwalli~!] claiming property as his 
personal property—In execution of mortgage decree 
against idol property ordered to be sold—J, 
borrowing money from plaintiff to save property 
being sold in execution and mortgaging property 
with his brother and nephew in their personal 
capacity as owners of property— Suit on mortgage 
"by plaintiff against J, his brother and nephew and 
also the idol— Property of idol held could not be 
sold in execution of mortgage decree—S. 92, Transfer 
of Property Act (IV of 1882), keld did not apply 
„and plaintiff not entitled to subrogation —S. 69, 

Contract Act (IX of 1872), held, did ngt apply. 

It isincumbent on persons who deal with property 
of a person under a disability to take certain precau- 
tions. It is also necessary for the Courts to protect 
the interest of | persons upder a disability and an 
idol, a juristic parson, is just as much entitled to that 
protection from the, Court as a minor. . 

Certain proparty which was endowed to an idol was 
in possession of one J as mutwalli, J claimed the 
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property as his own and alleged that he held the pro- 
party on his owa behalf. A mortgage decree was 
passed against an idol and the property was ordered 
to be sold in execution. In order to protect the pro- 
perty from being sold, J borrowed certain amount 
from the plaintiff and executed a mortgage deed in 
reapect of the property in favour the plaintiff along 
with his brother and nephew in their personal 
capacity as owners of property. The plaintiff brought 
a suiton the mortgage against J, his brotherand 
nephew and also against the idol. The evidence 
showed thatthe plaintiff and his legal adviser and 
general attorney were well aware of the circumstancés 
of the case and with that knowledge of the circum- 
stances the plaintiff, chose to take a mortgage from 
J, his brother and nephewin their personal capacity 
as owners of the property: : 6 
Held, that the property of the deity could not be 
sold under any rule of lawor equity in a transaction 
of the nature of the mortgage in suit. The plaintiff 
having taken the mortgage with the knowledge -of 
the circumstances the mortgage was not binding on 
the deity. Section 92, Transfer of Property Act, had 
no application to the case and plaintiff was not 
entitled to subrogation There was no right of subro- 
gation apart from s. 92, and the provisions of that 
section could not be extended. Section 69, Contract Act 
had also no application. Srr BEHARIJI MAHARAJ 
BIRAJMAN THAKURDWARA v. Manmouan Das 
. All. 699 
Suit on mortgage—Passing of preliminary 
decree for foreclosure—Relations between parties 
are governed by terms of such decree and not by 
mortgage-deed. 4 
On the passing of a preliminary decree for fore- 
closure on the basis of a mortgage, the relations 
between the parties are governed not by the terms 
of the mortgage-deed which has ceased to exist, but 
by the terms of the decree into which the mort- 
gage becomes merged. TAYYAB Hasan p Ta : 
ABAN „39 
= Usufructuary — Zerpeshgi lease—Deed pro- 
viding for payment of certain amount annually by 
mortgagee to mortgagor — Such amount never paid 
—Suit for redemption by successors of mortgagor 
—Sub-mortgagees also made parties—Held, that 
method of accounting followed by trial Court on 
principles in s. 76 (b), Transfer of Property Act 
(IV of 1882) was correct Decree for payment of 
money found due from mortgagee could not be 
made against sub-mortgagees. 4 
Plaintiff who were successors of the original mort- 
gagors, instituted a suitfor redemption ofa ueufruc- 
tuary mortgage The sum advanced was Rs. 400 in 
consideration of which a thika was given at an annual 
rent of Rs. 35-5. Rupees 40 out of that sum was set 
aside for the mortgagee as interest at 74 per cent. per 
annum onthe money advanced; Rs, 4 was set aside 
for collection charges and the balance of Re. 1-5-0 
was to be payable by the mortgagee to the mort- 
gagor. This haqazrt had neverebeen paid since the 
execution of the mortgage. The sub-mortgagees were 
also made parties to suit. The „plaintifs had prayed 
for an account, praying that if the account should 
show a balance in their favour, a decree should be 
given entitling them to realize that amount on pay 
ment of the requisite court-fee The Muusif found 
that the mortgage had actually been redzeme® owing 
to the defendant's failure to pay the kaqazri as it 
fell due, and that a sum of Rs. 924-13-0 was payable to 
the plaintiffs. - He arrived at this result by treating 
the haqazri as if it had been realized by the plaintifis, 
reducing the pare amount due on the mortgage 
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so long as the. account showed that anything did 
remain due on.the mortgage, and henceforth he 
treated the-mortgagee as liable to pay the full amount 
of Rs. 31-5-0 reserved by the mortgage deed : 

Held, that the transaction was a transaction both 
of lease and.of mortgage; but it wasa usufructufry 
mortgage, hecause by the déed the mortgagee retained 
the thika property as security, fer the re-payment of 
the four hundred rupees. advanced. The Munsif 
acted rigbtly-in making the account on the principle 
laid ‘down. in 6 ‘76 (h) ofthe Tranefer of Property 
Act, and that in auch a ‘casewhere therate of in- 
terest was actually specified, the method of accounting 
adopted in Muhammad Sadiq's case, 166 Ind. Cas. 
545 would not be properly adopted. 

. Held, also that as the plaintiffs were the eucces- 
sors of the original mortgagor, there was no privity 
of contract between the -sub-mortgagees and the 
plaintiffs; and the decree for payment of money could 
not properly be made against them, though the plain- 
tiffs’ decree for recovery of possession would of course 
be valid against them. Bacau LAL v. JANG BAHADUR 
Rar . Pat. 795 


Muhammadan Law—Dower—Relinguishment— 
` Execution of ekrarname by woman, major, accord- 
ing to Muhammadan Law Lut minor according to 

_ Majority Act, relinquishing part of dower and 

changing its character—Validity and binding effect 

of Majority Act (IX of 1875), s. 2. 

Once a marriage has been performed and the 
dower has been settled. the dower becomes’ a pro- 
perty of the wife like her any other property. The 
dower isa debt payable to the wife and any transfer 
of this debt, or forgoing it altcgether or a portion 
of it, are not matters in any way connected with 
Marriage and such acts must be governed by the 
ordinary law of the land. 

Hence where a Muhammadan woman who is 
mejor according to Muhammadan Law but minor 
according to the Majority Act relinquishes a part of 
her dower fixed atthe time of her marriage by 
executing an  ekrarnadma and also changes the 
character of the dower from prompt to deferred, the 
ekrarname is not valid and binding on her as the 
case does not fall within the exception to s.2of the 
Majority Act. NasmunnissA Begum v. SIRAJUDDIN 
Aumzp Kuan f Pat. 208 
— Minor—Guardian—De facto guardian, if 

can alienate minor's property without permission 

of Court. ; 

A de facto guardian has no power. to transfer 
any right or interest in the immovable property 
of the minor. Such a transfer is not merely void- 
able, but void and cannot be ratified. If the de 
facto guardian thinks that the alienation is neces- 
sary for wants of the minor he must obtain the 
permission of the Court for the alieratico. GAULAN 
HUSAIN v. MIR JAKIRALI Nag. 457 


- Tomb of Muslim situate in plaintiff's 
enclosure—Land , ġnside enclosure neither wk 
nor dedicated property — Defendants having no 
right in respect of grave—Plaintiff held, entitled to 
perpetual injunction restraining defendant from 
entering his land, . 

A tomb of a Muslim was situated within an en- 
closure belonging to the plaintiff. The defendants 
enteredethie enclosure. and alleged that they hada 
right to go into the enclosure Plaintiff brought a 
suit for perpetual injunction: restraining defendants 
from entering the enclosure in-any manner. The 
evidence showed that the defendants had no right 
in respect of the grave and that no portion of the 
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land inside this enclosure ever acquired the charac- 
ter of wagf or dedicated*property : 

_Held.,that the plaintiff was entitled to perpetual 
injunction prayed for by him. Srray Auman Kuan 
v. Gaya PRASAD All 942 
Waqf— Person appointing himself perma- 

nent mutawalli—Subsequent surrender ‘of right 

in favour of iamiat—If can cancel arrangement so 
made, Sze Specific Relief Act, 1877, s. 42, eo 

Negotlable Instruments Act (XXVI of 1881). 

Seg Madras Agriculturists Relief Act, 1938 

f 994FB 

———— 8. 66—Hundi payable on certain date on 

which it is drawn—S, 68. if applies—Hundi must 

he presented within reasonable time. 

Where .a hundi which purports to have been 
drawn ‘ona certain day and is made payable onthe 
game day and not at a specified periog after date 
or right thereof, the kundi is not governed by 4. 66, 
Negotiable Instruments Act, and must be presented 
to the ‘drawee within reasonable time. ` 

Held on facts that there was no 
delay in presentment of the kundi to tle drawee 
three days after the fixed date. Firm Harnam SINGH- 

* Soman SINGIT y. Firm Nikka Ram-Parma NAND 


Lah, 779 
New plea. Ses Practice 300 
Notification No. 34 |. B of January 14, 1937. 

Sze Jurisdiction ` 787. 
Notificatlon No, 754 I. B. of March 28,1912. 

See Jurisdiction - 787 
Nuisance. Sze Criminal Procedure Code, 1898, 

ss. 133, 137, 135 §11 
+ Public nuisance — Nuisance dangerous to 

health cannot be legalized by long enjoyment. i 

Obiter.No length of enjoyment can legalize a 
publie nuisance involving actual danger to the health 
of the čommunity. Maxsoop ALI v. PRESIDENT, UNION 
Boarp GARAWA j Pat. 852 
Orissa Tenancy Act (Il of 1913), ss. 4 (3), 5 (2) 

—Consideration for determining whether a person 

is under-raiyat—Lessee entered in current settle- 

ment as Istimrari Chandnadar—Person holding 

under such lessee, whether under-raiyat. : 
‘For the purpose of determining whether a person 
is an under-raiyat what is to be seen, is not the 
purpose for which his tenancy was created’ but the 
question whether his immediate landlord was a 
raiyat. Inu deciding this question, the Oourt is to 
have regard in accordance with the defiflition in 
s. 5 (2), Orissa Tenancy Act, primarily to the ques- 
tion whether the right to hold the land was acquired 
by the alleged raiyat for the purpose of cultivation. 

There is a statutory presumption of correctness 
attaching to the Record of Rights and where the 
entries in successive records differ the presumption 
attaches to the latest entry. : 

An. entry in the current settlement proceedings 
against a lessee as Istimrari Ohandnadar, implies that 
the tenancy which ig held by the lessee was not in 
its inception a tenancy for any agricultural. pur- 
poses but for residential and house building; it is 
not a raiyati tenancy and the person holding under 
the lessee isnot an under-raiyat. SuryaMau SARAH 
v. P. Setram NAIDU Pat, 298 
Oudh Courts Act (IV of 1925),s. 12 (1)—Civil 

Procedure Code (Act V of 1908), ss. 109, 111, 112— 

Appeal from decision of Single Judge sitting on 

original side, whether lies direct to Privy Council. 

Au Actof the local legislature can repeal a pro- 
vision of the Civil Procedure Code, ’ 

Bection 109, Civil Procedure Code, fs qualified not 





unreagonable 
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only by its opening words and by s. 111 but also by 
s 112. It is plain from theferms ofthe Code thatthe 
Indian Legislature was not claiming or proposing to 
abridge or extend the prerogative and there is no 
reason to suppose that the legislature of the United 
Provinces was not fully aware in 1925 of the con- 
stitutional position when it was setting up a Chief 
Court for Oudh. The discretion which s. 112 affirms 
and maintains applies to the rejecting as well as to 
the receiving of appeals and the prerogative is not 
wholly or finally concluded for either purpose by the 
provisions of s. 108. The Privy Council would cer- 
tainly be more slow to impair than to extend pro- 
visions of this éharacter: but the former power can 
be evoked by an occasion which requires it. The 
‘Privy Council has full discretion in the matter. 
The opening words of sub-s (1) of.s. 12 ofthe Oudh 
Courts Act,1925 (as is stood before amendment of 
1934) did not,give an appellant a right toappeal from 
the decision of the trial Juge on the original side of 
the Oudh Chief Court direct to His Majesty under 
8. 109 (b) of the Civil Procedure Code. Mosammap 
AZIM Kuan v SAADAT Aur Ki an P. C. 1001 


Partnership— Father of partner, tf can represent 
rm. 

The father of oneofthe partners of a firm cannot 
represent the firm and therefore a contract entered 
into between a stranger and the firm cannot be 
changed by sucha stranger and the father of the 
partner. MAHINDER Das v. Mosan Lat All. 617 


Partnership Act (IX of 1932), s. 46—Suit for 
accounts—Hetiring partner inspecting accounts— 
Right to suit, if affected—Procedure for suit—Civil 
Procedure Code (Act V of 1908,0. XX, vr. 15, 

` Appendiz D, Form No 21—Decreeto be passed—~ 
Acceptance of partner of existing accounts 
Accounts, if can be examined from earlier date. 
A suit to enforce the right provided in s. 48, 

Paitnership Act, is generally called a suit for an 

account, which means an account taken by a Court, 

The right is not affected by the fact that the 

retiring partner may have already inepected the 

accounts of the firm, for it could be claimed by a 

partner who had kept the account himself. The 

form of suit is rendered necessary by the fact that 
one partner cannot sue another in respect of indivi- 
dual‘items unless an account is first taken. The 

procedure for such a suit is governed by O, XX, 

r. 15, Civil, Procedure Code, and the ordinary form 

for the preliminary decree is given as Form No 21 

in Appendix D. This form should ordinarily be 

followed junless there is any special reason for 
modifying it, It is true that the heading describes 
it as-a form fora preliminary decreein a suit for 
dissolution of partnership andthe taking of part- 
nership accounts, while the firm has already been 
dissolved ; but it is just as much applicable when 
the Court is asked to declare that a dissolution has 
taken place, and an account is still required. In 
the standard form of preliminary decree, in the part 
relating to accounts, the third entry provides that 
an account will be taken of all dealings and trans- 
actions between the plaintiff and defendant from 
the foot of the settled account exhibited in the suit 
and not disturbing any subsequent settled account. 

Jt it is necessary to examine the account books of 

the firm from an earlier date in order to discover 

what credits are still due to the partnership, the 
examination of these accownts would not be barred 
out by the plaintiff's acceptance of the existing 
accounts ag correct. Ram Sugg Mar v. HAR Sanar MAL 

* Lah, 638 
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——— s8. 69 (2)—Creditor unregistered firm— 
Petition for adjudication of debtor as insolvent 
whether proceeding to enforce right arising from 
contract—Petition, if can be filed by unregistered 
firm as creditor, 

A petition forthe adjudication of a debtor agan 
insolvent is not a proceeding to enforce a right 
arising from a cqmtract. The right which the 
creditor who files the insolvency petition against 
his debtor is seeking toexerciseis the right of a 
creditor who finds his debtor in insolvent circum- 
stances to have the assets of the debtor adminis- 
tered ın insolvency and distributed for the benefit of 
the creditors asa body. Thisis aright which ig 
conferred upon the creditors by statute and is not 
a right arising out of a particular contract of loan 
between a petitioning-creditor and a debtor, The 
mere fact that the petitioners constitute a firm and 
the debt is due to the firm in which the petitioners 
are partners and they cannot file a suit to recover 
the amount due to them unless the firm is registered, 
does not deprive the petitioners of their right to 
file a petition in insolvency. Korramasu 
SREBMANNARAYANA MURTHY v CHAKKA ARJANADU 

Mad 231 


° Penal Code (Act XLV of 1860), 8.4. Sen Criminal 


Procedure Oode, 1892, s. 271 
———8,120-B. Sre Criminal trial 755 
——-$.147—District Magistrate rescinding order 

passed under s. 144, Criminal Procedure Code (Act 

V of 1898)—It is not a license to commit trespass 

or riot. 

The order of the District Magistrate rescinding 
an order passed under s.144, Oriminal Procedure 
Code, cannot properly be treated as a license to com- 
mit criminal trespass; still less as a license to riot. 
BACHU SINGH v. EMPEROR Pat. 335 
—$,.147—Party stationed higher up stream 

obstructing flow ~Party on lower level cannot take 

law in its hands though impulse to breach of peace 
may be strong. 

Although the impulse toa breach of the peace 
may be very strong when there is not enough water 
to go round and a party stationed higher up the 
channel is obstructing the flow; yet the accused 
cannot be permitted to take the law into their own 
hands by committing riot. Bacau SINGH v. Eupreor 

















Pat.335 

8.149, See Penal Code, 1860, ss. 302, a 

—8, 193. Ser Criminal Procedure Code, 198, 

s. 494 384SB 
s. 211. 

Ses Criminal Procedure Code, 1898. s. 4786-B 436 

Sze Criminal trial + 650 


————8. 211—Complaint which the Magistrate 
holds tobe false must be verified and dealt with 
under s. 200, Criminal Procedure Code (Act V of 
1898). 

If a Mogistrate is going to? make a charge 
against a person of an offenceajnder s. 211, Penal 
Code, the complaint which the Magistrate holds to 
be false must have been verified and dealt with 
by the Court according to law. For instance when 
the complaint is made to the Magistrate, he is 
bound to take cognizance of it under s. 200, Crimi- 
nal Procedure Code, and he is bound to verify the 
complaint in the ordinary way. The Crimwhal Pro- 
cedure Code, does not contemplate that when the 
Magistrate has received a formal complaint he 
need not follow the procedure set out in s. 200, 
Criminal Procedure (ode, but can straightway send 
it to the Policg under s. 156 (8), Criminal Proce» 
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dure Code, and then upon issue of B summary make 
a complaint of a false charge. The word “may y 
under e. 190, Criminal Procedure Code, does not 
mean that Magistrate may refuse to take cognizance 
of an offence upon a complaint duly made to him. 
RADPAKRISHIN G. KESWANI v EMPEROR Sind 436 
- — 68, 299, 300— Whether offence is culpable 

homicide amounting to murdewor not 80 amounting, 

how tobe decided, 

Per Davis, J. C.—Generally speaking, the proposi- 
tion that murder is killing with the intention of 
killing or inflicting a fatal injury will cover 





` broadly cls. 1, 2and 3 of s. 300, Penal Code. Cases 


under cl. 4 of s. 300, Penal Code, are so rare that 
Judges can in each case well refer to the words of 
that clause and Illus. (d) as 8 sufficient guide. 
While deciding whether 2 particular offence is 
culpable homicide amounting to murder or not 
amounting to murder, Sessions Judges should not 
allow themselves to be confused by over-much 
analysis, but to turn to the words of the law them- 
selves. They should look ats. 200, Penal Oode If 
the killing comes within any oneof the four clauses, 
it is, exceptions apart, murder. If on referring to 
s. 300, Penal Code, the Judge is of the opinion that 
the killing does not come within one of the four 
clauses he can then refer to s. 299, Penal Code If 
the killing comes within the second part of s, 299, 
Penal Uode, that which relatesto the intention of 
causing a bodily injury likely to cause death, it 
comes under s. 204, Part 1, and if there is no inten- 
tion but only knowledge, that is to say, if there is 
no intention to cause death ora bodily injury likely 
to cause death, but only knowledge that death is 
likely to be caused, the offence is unders. 301, 
Part. 2, Penal Code. Cases under the exceptions to 
s. 300, Penal Code will fall under 8. 304,Fari 1. 

In murder cases, asin other cases, a man's inten- 
tions are to be judged by his acts in relation to the 
putrounding circumstances, but the provisions of the 
law of culpable homicide in India are merciful, The 
burden of proof in these cases, as in other cases, 
lies on the prosecution, and the distinction between 
“knowledge” and “intention made ins 299, Penal 
Code, and again in s.304, Penal Code, in Parts 1 and 
2, allowsthe Judge, when he thinks the prosecutioa 
have proved not intention but only knowledge to 
convict of the lesser offence. The intention of the 
accused should be judged at the time of striking the 
blow, which is the material time, but not at the time 
they left the house, which is not the material 
time. 

Per Lobo, J.—If Judges would lay more emphasis 
on the wording of the sections themselves and less on 
judicial pronouncements, which are almost invariably 
coloured by the facts of the particular case, there 
would beno room for confusion. If death is caused 
by an act done with the intention of causing death 
or done with the intention of causing a fatal injury. 
the offence is murder and is covered by cl. 1 orel. (3) 
ofs, 300, Fenal Codee Clause 2ofs 300, Penal Code, 
is clearly intended to cover what may conveniently 
be classified as “spleen cases" such as are referred to 
in Illus. (b) to s. 3(0, Penal Code, A case under 
cl. 40f s 360, Tenal Code, is very unusual and 
Illus. (d) is a sufficient indication to what class of 
cases it is intended to apply Ordinarily, there- 
fore, tif exceptions to s. 300, apart, the test to 
be applied in any particular case of culpable 
homicide is whether the intention specified in 
el. (i) or cl. (3) of s. 300, is established on the 
evidenc: and circumstances, If it is, tbe offence is 


murder; if it is not, the offence is culpable homicide, 


| 
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If the pffence is culpable homicide and the “offender's 
intention was to cause such bodily injury as is 
likely to cause death (secondly of definitionin a 299, 
Penal Gode) the offence is punishable under Part 1 
əfsa. 3201. If the offender had not such intention 
but had knowledge that his act was likely to cause 
death, (thirdly of definition in s. 299), the offence is 
punishable under Part 2 of s. 304 : 

Held, on facts that the offence was clearly one of 
culpable homicide amounting to murder and fell 
under s. 800 “Thirdly”, HAJI KHUDU v. EMPEROR 

Sind 418 

s. 300 (2), (3\—Constitutiopal or peculiar 

defect leading to death as result of injuries, not 
sufficient’ to cause death—Accused not proved to 
have knowledge of presence of such defect—Case 

does not fall under s. 300 (2), 

Where in a case it has not been showa that any 
constitutional or other peculiarity existed in the 
case of the deceased which would have made it 
likely that injuries which ordinarily would not 
cause death, would be fatal in his case nor has it 
been shown that his assailants were aware of it, 
the case does not fall under cl. 2 of s. 300, Penal 
Code. WARYAM SHER MOHAMMAD V. EMPEROR 

Lah. 62 

s. 300 (3)—Murder—Number of serious 
injuries—Its cumulative effect causing death 
though each not sufficient to cause death—Case 

held fell under s. 300 (3). 

The deceased had recsived no less than 28 in- 
juries, Of these, 12 were punctured wounds on 
the legs and arms; both the legs and the arms had 
been fractured at several places; the right ulna 
bone had been dislocated, and oneof the incisor 
teeth in the upper jaw wag missing. There were 
also two contused wounds skin-deep on the head, 
and contusions on other parts of the body. Although 
none of these injuries individually might have been 
sufficient to cause death, yet the death was due to 
the cumulative effect of the multiple injuries: 

Held, that the accused had assaulted the victim 
with the intention of causing such bodily injuries 
as were sufficient, in the ordinary course of nature, 
to cause death, Their case, therefore, clearly fell 
within clause thirdly of 3. 300, Penal Code. Waryam 
Shee Moiammap V. EMPEROR Lah. 62 
ss, 302, 307,149—Evidence held showed 

doubt and accused held entitled to benefit of doubt. 

Held, on facts of the case, after discussing the 
prosecution evidence that there was sufficient amount 
ofdoubt in the case and the accused who were 
charged under as. 302 and 307 read with s. 149, 
Penal Code, were entitled to the benefit of doubt. 
ÅHMAN V. EMPEROR Lak. 507 
s. 376—Uncorroborated evidence of girl, 

acceptance of—Nature of corroborative evidence— 

What girl said after rape, whether corroborative 

evidence, 

Corroboration ig not essential even in a case of 
an offence of rape. The Court is entitled to accept 
the uncorroborated evidence of a girl but it should 
be slow in its acceptance of it. It must scrutinize 
her evidence very carefully and unless her story 
convinces the Court so much that it does not possib- 
ly stand in fhe need of any corroborative evidence 
it should not accept her uncorroborated evidence. 
Evidence in corroboration must be independent testi- 
mony which affects the acdised by connecting or 
tending to connect him ‘with the cifime. In other 
words it must be evidence which implicates him, 
that is Which confirms in some Material particular 
not only the evidence that the crime has heen com- 
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mitted, but also that the grisoner committed it, 
What the girl said after the occurrence is really no 
corrcboration at all. U Tor Sers v. Tue Kina 
Rang. 936 
—+—— 8. 401—Previous convictions of accused not 
properly proved—Prosecution case weakened—Re- 
trial, if should be ordered—Re-trial, when not 
proper. 

Where ina trialof several accused under s. 401 the 
alleged previous convictions of some of them are not 
properly proved which results inimmaterially weaken- 
ing of the prosecution case, the ordinary and proper 
procedure would be to ordera re-trialof these ac- 
cused ; but where this would necessitate another very 
elaborate trial at considerable cost and trouble to 
both the Orown and to the accused and the accused 
have already served nine months in jail, the interests 
of justice donot demand that a re-trial ofthese ac- 
cused should be ordered. ARUMUGAM V. EMPEROR 

Mad. 431 

— 8. 401—Sereral persons tried under s. 401 
of betrg members of gang—Evidence showing big 
gang committing acts of depredation all over 

India—Some found associated together in crime 

characteristic of gang—Judge, if justified on 

little proof of association in leaving it to jury whe- 
ther particular accused was member of gang— 

Evidence of association before period of charge, 

admissibility to corroborate other evidence of 

association during that period. 

Where several persons are being tried under s. 401, 
Penal Code, of being members of a large gang, the 
evidence that a big gang was in existence and was 
committing acts of depredation on the community all 
over India, burma and Ceylon, and that some of the 
accused who were residentsof a particular village 
were found associated together in crime characteristic 
of the gang in parts so distant as Calcutta, Midua- 
pore, Karachi, various parts of Ceylon, and Rangoon 
is sufficient to justify a Judge even on very little 
proof of actual association of particular accused—~ 
in leaving it to the jury to decide whether the accused 
‘was a member of the gang. Hi 
- In such a vase evidence of association before the 
period of charge isadmissible to corroborate the evi- 
dence of association during that period. ARUMUGAN 
v. EMPEROR Mad. 431 


s. 401—T wo Sessions cases against accused 
tried under 8. 4U\—Accused members of one gang— 
Cases, if can be’ combined. 

Where two Sessions cases are staried against persons 
accused under s. 40l of being members ofu gang, it 
is not only permissible to combine the two trials but 
when ul! the accused are members of one gang, this 
procedure is also convenient and proper. ARUMUGAM 











v. EMPEROR Mad. 431 
ss. 406 and 403. Sze Criminal Proce- 
dure Code, log, s, 439 241 





8. 411—Possession of stolen property 
knowing it to be stolen, whether shows “ dishonest 
intention." 

It is of course not possible for the prosecution 
in a trial for un offence under s. 411, Penal Uode, 
to prove what is in the mind of an accused person, 
but usually the possession of stolen property know- 
ing it to be stolen isa sufficient fact upon which 
to base an inference of dishonest intention. In re 
Mass: APPALASWAMY ° Mad, 601 

ss. 416, 419—~Offénce of cheattny hed 
established, but charge beng defective by reason of 

Magistrate's 1qilute to sel out particular conse- 

quences by virtue of which the deception became 
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offence, and the defect being material irregularity 
not curable under s. 225, Criminal Procedure Code 
(Act V of 1893), the conviction should be set aside. 
Shad become friendly with one R who was a 
drunkard and a spendthrift and died a premature 
death on June 3, 1936. On July 2, the wife of S 
put in an application before the Sub-Registrar, to the 
effect that R had on Barch 31, 1930, sold a house to 
her but wasrefusing to have the sale deed registered, 
Her prayer in this application was that there should 
be a compulsory registration and the Sub-Kegistrar 
accordingly issued process to Rto appear before him, 
S wanted to get this compulsory registration effected 
ex parte knowing that was dead and that his 
successor-in-interest would probably context the 
alienation. He accordingly found out which process- 
server was to issue the process upon Rand having 
got hold of a third person, pvintel him out to the 
process-server,as &. This person admitted that be 
was R but refused to accept service The process- 
server accordingly madea report tothis effect on 
the back of the process, namely that service had been 
effected upon & who refused to accept it, In view of 
his refusal he took it to the Naib Nazir who directed 


“him tọ take him to the Administrative Subordinate 


“Judge. Onthe way k slipped away and was never 
seen again. Enquiry followed which resulted in the 
prosecution and couviction of Sunder s. 419, Penal 
Oode. It wasmot clear inthe charge by virtue of 
which of the several consequences referred tv in 
s. 415, he was liable for the offence of cheating : 

Heid, that the offence under s. 419 had been made 
out. The action which the process server would have 
been deceived into taking was such as to cause or 


likely to cause damage to him in mind, body, pro-' 


perty or reputation. The almost certain result of the 
act brought about by deceptivn upon the process- 


server would have been a departineatal inquiry 


against the process-server. 

Held, however, that the charge was defective by 
reason of the failure of the Magistrae to set out io 
thecharge the particular consequences by virtue of 
whichthe deception became an offence. The defect 
was amaterial irregularity andcould not be cured 
by s. 225, Criminal Procedure Code. 

(Charge and proceedings subsequent thereto were 


set aside and a re-trial from that stage ordered.|* 


IAN SING. v. EMPEROR Lah. 485 
——— 8. 420. Sze Criminal Procedure Code, 
1898, 5, 139 241 
s. 427. Srs Criminal trial 858 (a) 

~——— 8. 467. SEE Uriminal Procedure Vode, 
1848, s. 494 38486 
——— $. 477. Suz Criminal Procedure Uode, 
1898, 5, 494 38456 
———— 8.477-A. Ses Oriminal trial 755 


S. 489 (C;—Counterfett currency notes 


found ın possession of person—lnjerence as to 
his intention. : 

The number of counterfeit notes found in a man's 
possession and the ci:cumstances ih which they were 
so found may, by themselves, constitute a sutticient 
ground for drawing the inference that the nten- 
tion was to use them as genuine or that they may be 
used as genuine: 

Helu, on facts and the circumstances of the case 
that the accused was in possession of the coungerfeit 
currency notes with the intention of using them as 
genuine or that they might be used as genuine. Oon- 
Sequently, be accused wus gully of uffence under 
8. 409 16), Penal Vode. ‘Lug VoBLIO Prosecutor y. 
KOWTHULA KONDALRAO 
———~§. 499, Excep. 9—Person refusing to part 

` t 


Mad, 631. 
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ith his own property on pressure by communtty— 

Gocomawnscaston from caste — Publication of 

excommunication—Held offence of defamation— 

Caste panchayat—latent of jurisdiction, 

A caste panchayat can no doubt deal with cffences 
relating to caste usages and customs, but it haa no 
jurisdiction to decide questions regarding private 
property or impose any sanctions such as loss of caste 
onany member of the community who declines to part 

ith his property. , 
kk sa Pardly be argued that informing people even 
of one’s own community that acertain person has 
been excommunicated from his caste does not harm 
that person's reputation in the eyes of his followers. 
Nor can it be said that such a consequence 1s not ons 
which the person Mi age the publication could not 

nown to be likely. 
havo Kon Exception to s. 499, Penal Code, does not 
meanthat in order to bring preseure to bear upon a 
person to part with his property which he is entitled 
in law to keep, 8 defamatory allegation that such 
person is excommunicated by the caste can be made 
on the ground that it is for the protection either of 
the person who made it or of the community to which 
he belongs. Komarr POTBURAJU Setty v. KRISHNA- 
PATAM PADDA | OLIAH Mad, 473 


ngs—Amendment—Morigage suit— Claim on 
ga and deposit of title deeds—Pro-note found 
anadmissiblle—Amendment to base claim on original 
irability can be allowed on terms— Uwi Procedure 
Code “(Act V of 19U8),- O. VI, r. 1i—Court must 
allow amendment ailowable by law. 
Where in asuitto get a mortgage decree the 
plaintiff bases his claim on deposit of title-deeds 
and a promissory noLe executed by the cefeadans 
but which is found inadmissible 1 eviuence, being 
defective, the plaintiff can be allowed to amend his 
plaint on payment of costs provided the other party 
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is not thereby deprived of any defence as regarus- 


his claim, sd as to base his clam on original 
liability for which the promote was given. 

“Lhe words “all such amendments shall be made 
GA ja a A li, O. V1, Civil Frocedure Code, 
show that it 18 not always. purely a question of the 
discretion of the vudge, and if the amendment is 


pérmissible under she law otherwise, then the Judge . 


has no discretiun in the matter bur he has got to 
allow the amendment if it is necessary for utter- 
mining the real questions ın controversy between 
the parties, provided, vf course, that mae arise out 

ame transaction. : NIEMEYER v. E. M, MAMOOJI 
eee kang. 513 





Sloppiness to be discouraged. h 
aloo on the pleadinggs is the last thing the 
Courts should encourage. irrelevant and undue 
prolixity in pleadings 18 also to be discouraged. 
NIEMBYER y, E. M. MAMOOJI Hang. 919 


Possession. Sze Constitutional Law | 424 
Actual and symbotical posession, distinc- 
tion “betueen—Uelsrery of possesston under Civ 
Procedure Code (Act V oJ 1906), differs according 
to nature of possession and property—Legat effect 
of possession wn any MUNNET, whether same against 
gudgment-debtor—Lelivery 07 posoesston oy zemin- 
darı property by proclamation, whether actual or 
symbowucal, | |. É 
ihel is a distinction between actual possession 
and symbolical possession, a distinction without 
difieaguce when the question arises between the 
parties to the delivery of possession but this dis- 
uncuon bus absolutely no place in the Uode of 





“Url Procedure, The Code prescribes two kinds of 
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delivery of possession according tothe nature of 
the possession of the juégment-debtor. Ifthe prop- 
erty is in his direct possession, the delivery of pos- 
session of it to the decree-holder or nuction-purchaser 
is to be under O, XXI, r. 35 or O. KAT, r. 95. If on the. 
other hand, some tenants or other persons are in posses- 
sion of the property oa behalf of the judgment- 
debtor, and they are not liable to bs dispossessed 
under the writ, the delivery of possession is to be 
under O. XXI, r. 36 and r. 986. The mannerof the 
delivery of possession is thus according to the 
nature of the possession of the man who is to be 
dispossessed and not that its effect ia law is 
different as against the judgment-debtor. But even 
if the property is in direct possession ofthe judg- 
ment-debtor, the mode of delivery will naturally 
vary according to the nature of the property as 
mode of possession of different properties vary. If -- 
the property is in actual physical occupation of the 
judgment-debtor, for instance, if the property is a 
house and the judgment-debtor is residing in it he 
must be dispossessed of it by being bodily removed 
from it and by putting the aecree-holder or auction- 
purchaser in physical occupation of it. But if the 
property is zemtndart or a tank or mineral rights 
in direct possession of the judzment-debtor, though 
the delivery of possession will be by ousting the 
judgment-debtor from it, it is obvious that the 
judgment-debtor cannot be physically removed 
from it andthe decree-holder or auction-purchaser 
put in physical occupation of it. In such a case, 
the delivery of possession is by proclamation that 
the decree-holder is put in pussession. This deli- 
very of possession is not symbolical but actual and 
is as efiective against the judyment-debtor as his 
physical removal from a house. kegarding third, 
party, the matter stands on a different footing. If 
ne is rightly or wrongly physically removed from 
the property (that ia, if he is dispossessed) and if 
he does not take proper remedy in time, he ‘will 
lose his right. But if the delivery’ of possession is 
purely formal in the sense that nobody has been 
physically ousted but that there has been 4 pro- 
clamatiun to that effect, he, if actually in~ possession, 
cannot be said to have been dispossessed. LtaJENDRA 
NARAYAN Boanga Deo y. CHINTAMANI MASAFATRA |. 
Pat. 322 
Power-of-attorney— Construction — Person given 
power-of-attorney to manage property with power 
tosell and mortgage—Person selling property though 
there was no necessity—Sale helt could not-be up- 
held, 

One of the rules of construction of a power-of-- 
attorney is that where authority is given to du par- 
ticular acts, iollowed by general words, the general 
words are restricted to what is necessary for the 
proper performance of the particular acts, 

Where a power-of-attorney for management is given: 
to a person, with a power to mortgage and sell the 
property, and the agent sells the property altnough 
there is Do necessity forthe same for the purpose 
of maneging the property, the sale cannot be up- 
held, Jan v. FAJJAN Lah, 780 
Construction—Power to surrender shares 
held did not include power to refuse newly issued 
shares—Peincipal and agent—Termination of 
agency—Principal before leaving India empower- 
ing agent to act in his absence—Principat return- 
ing to india and againe leaving it but without 
executing new power-e-Agency hele did not termi- 
nate—Leiter to member of company offering new 
shares, and on his renunciation to his nominee — 
Offer, subject to qualifications wRich member waa 
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entitled fo ignore in cage he accepted the offer 

—Offer accepted by nominee—Nominee held. bound 

by contract und could not ignore qualifications. 

A power-of-attorney must be construed strictly, 
and general words must be interpreted in the light 
of the special powers, although they incluie 
incidental powers necessary for carrying out the 
authority. 

Just before leaving India a person executed a 
power-of-attorney in favour of another person 
authorising him to act in his absence from India, 
The agent was empowered among other things to 
surrender the shares of his priacipal. Subsequently 
the principal came to India but again left it 
without executing a mew power before so leaving, 
The agent renounced the newly issued shares to 

which the principal was entitled: 

‘Held, that the power of the agent did not 
terminate and that he had power to act for the 
principal during his second absence. 

Held, also that the words “surrender shares” 
in the power did not include power to refuse newly 
issued shares and, therefore, the agent acted beyond 
the scope of his authority. 

Acceptance of an offer made by an agent, the 
terms of which are beyond the agens’s authority, 
cannot give the accepsur a right to call upon the 
principal to perform a contract basedon a hypo- 
thetical offer which the agent would have had 
authority to make. 

A shure-holder was offered some newly issued 
shares: if he renounced them, the offer was made to 
his nominee. The offer was subject to certain 
qualifications which the shure-holder, had he 
accepted the offer, would have been entitled to 
ignore as it contravened the resolution passed by 
the company. The offer was renounced by the 


share-holder but accepted by his nominee who sought - 


to ignore the qualifications: ; 

Held, that’he could not doso and was bound by 
the contraci-bstween him and the company which 
was completed even though the offer was made to the 
member. H., EZEKIELV, UAREW & Uo., LTD. Cal. 86 
Practice—Duty of Advocate—Legal practitioner. 

Obiter per Sharpe, J —lt is ordinarily the duty of 
an Advocate to be present, or to make suitable 
arrangements for the couduct of the case, and the 
Oourts are not to be inconvenienced by the postpone- 
ment of cases until the proper Advocate is avail- 
able. SawauMaL ü. KUNJILAL Rung. 565 
mo Duty of Court—Sympathy should not get 

upper hand. 

Although the plaintiff has suffered much from 
legal and financial advisers, nevertheless the 
Court must not allow itssympathy to get the upper 
hand because ib isa commonplace that hard cases 
make bad law. Niemeyer v. E, M. Mamoogr 

Rang. 519 
Evidence —Witness examined in part—rarty 
putting another witness — Objection by other party 

— Objection should be dealt with then and there. 

On 8 date fixed for hearing, one of the witnesses of 
a party was examined in part and on the next day 
on which the hearing was resumed that party instead 
of continuing sud concluding the examination of the 
first witness put a new witness in the witness-box. 
The other party objected by an application to such a 
course ; 4 

Held, that this was really not a matter which 
should be allowed to stand over, to be dealt with at 
the time of delivering judgment but ought to .bedis- 
posed of then ung there, one way or the other, In 
fact, the Presiding Officer should dispose of the 
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objection raised by claimant before allowing wit- 

ness Nov. 2 to be interposed in the mi idle of the exa- 

mination of the first. SARASWATI Dzsrv. BAHADUR 

Lau MissIr . Cal. 654 

New plea—Plea of limitation is mized 
question of law and fact—Such plea raised for first 
time in appeal—No material on record to decide 
pornt—Plea, if can Be allowed, 

The plea as regards the limitation, is not a pure 
question of law, but it is amixed question of fact and 
law. Inorder that such a plea may be supported, 
finding of fact is necesssary. Where such a plea is 
raised fur the first time in appeal and there is no 
material on recordfor the Court to come to any find- 
ivg on such a point, the plea cannot be allowed to be 
raised in the appeal. Ramanna REDDY v. ABDUL 
RABHID Rang. 300 
——— Parties—Appeal—Binding effect of —Holding 

held by three brothers A, LB and O-—Rent euit 

against all decreed and holding purchased by 

landlord and settled with D—Suits by A, B and O 

to set aside sale—Suitsof B and O decreed by 

High Court—Appeal in B's suit by D to Privy 

Councti—O made pro forma respondent—B dying 

during pendency and O made his legal representa- 





Council—v's share sold in execution of rent decree 
and purchased by plaintiff—Suit by plaintif 
against D for partition—Contention by D that 
decision in O's sutt wus reversed by implication by 
decisionof Privy Council in B's suit—Decision in 
B's suit held did not extinguish 
High Court to exist in O. 
Three brothers A, B and @ were holders of cer- 
tain tenure. The landlord instituted a rent suit 
against all the brothers and obtained a decree, and 
in execution of that decree, purchased the holding 
and settled it with D. Thereafter the judgment- 
debtors instituted three suits to set aside the sale. 
Suits of Band C failed inthe first Court, but ‘in 
appeal, they obtained decrees, In the suit instituted 
by B,D appealed to Privy Council impleadiog C as 
a proforma respondent, B died during the pendency 
of the appeal and © was then made hig legal re- 
presentative. The result of the appeal to the Privy 
Uouncil was that the decision of the High : Court 
in the suit icstituted by B was reversed. The 


order of His Majesty in Ovuncil did not expressly - 
reverse the decision of the High Court in the case: 


instituted by C. C's one-third share was subsequently 
purchased by the plaintiff in execution of a rent 
decree and plaintiff instituted a suit for partition 
against D. it was contended by D that the deci- 
sion ofthe Privy Council in B's suit reversed the 
decision of the High Uourt in C's suit, by necessary 
implication : 

Held, that the decision of the Privy Vouncil in 
B's case did not have the effect of extinguishing the 
right which had been found by the High Uourt to 
exist in C. DHRUBESHWAR LaL SINGE Deo v, KANTU 
Lark Pat.127 


Parties — Suit by many plaintiffs — Proper 


course indicated. 
it is not, in any circumstances, possible ina case 
where there is mure than one plaintiff, for such plain- 
tiffs to appear anı act separately. Jt is an im- 
possibility. If any of them are not disposedsto act 
with and to appear by the same Counsel as the others, 
then the only proper course open is to apply to strike 
him out as a plaintiff and to add him as a defendant. 
lt -is no more possible for plaintifls to act and ap- 
pear separately than it is for them to deliver separate 
plaints., 1, B, Senpat v. Mariam BI BI Hany. 841 

4 


tive—Judgment of High Court reversed by Privy ` 


right found by 
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Presidency Towns Insolvency Act (Ill of 1909), 

S.17—Operation of s. 1! ts automatic. 

The operation of s. 17 is automatic, and if the in- 
solvent has an interest in certain properties at the 
date of his adjudication, that interest vests in the 
Official Assignee by operation of law. Hira LAL 
MANDAL v. SHANKAR LAL MANDAL Cal. 683 

88.17, 45 (3)—Share given to Hindu widow 
on partition amongst sons in lieu of maintenance 
goes back on her death to sons—eSon's interest in such 
property during her lifetime is not mere spes 
successionis but can vest in Official Assignee, 

Where upon partition amongst her sons, a share is 
given toa Hindu mother in lieu of or by way of 
maintenance for which ths sons and their estate are 
bound, the share then given does not, on her death, 
descend as if she had inherited it from her husband’ 
It goes back to the sons from whom she received it 
and the interest of the sons in the. share from the 
time of the partition till the death of their mother is 
mot a mere spes successtonis. It subsists during her 
lifetime and is capable of vesting in Official Assignee 
under s. 17, Presidency Towns Insolvency Act, onany 
of the sons being adjudicated insolvents. The fact 
that the interest awarded to the widow is described 
ag that of a Hindu widow as also the fact that the 
Official Assignee makes no attempt to make the in- 
solvent’s interestin theshaie available to the 
creditors, make no difference and does not indicate 
thatshe was judicially given more extensive rights 
than those to which she is entitled under the law. 
Hira LAL MANDAL v. SHANKAR LAL MANDAL 

Cal. 683 

s, 31 (1)—“Imerested person” — Debtor 
owing debt jointly to two brothers—Part of debt 
secured — Names of brothers meniioned as joint 
creditors în insolvency petition—Unsecured part 
mentioned in list of unsecured debts but 
inadvertently in name:of one brother only — Debts 
not formally admitted— Composition scheme 
sanctioned — Assignee of unsecured debt from 
descendant in interest of one of brothers, held not 

“interested person” and not entitled to apply for 

re-adjudication. 

A debtor took a loan of Rs. 6,000 on two promissory 
notes from two brothers A and B jointly. The 
brothers were joint. Payment of Ks. 2,000 was 
secured by two insurance policies, The balance was 
not secured, The debtor made an application in 
insolvency. Intheschedule the names of A and & 
were mentioned as joint creditors to the extent of 
Rs. 6,000. The amount of Rs. 4,000 was shown under 
thé heading of unsecured debt but inadvertently in 
the name of A alone. The debts were not, however, 
furmally admitted by the Official Assignee unaer 
el. z5, Sch. II of Presidency Towns Insolvency Act. 
Ultimately the debtor was adjudicated insolvent but 
he proposed a scheme of composition for paying off 
creditors. The scheme was sanctioned and the 
adjudication was annulled. One C taking advantage 
of the entry in the list of unsecured creditors and 
seeking to take place of one of the creditors got the 
claim of kis. 4,000 as$igned to him from a descendant 
in interest of A alone, though in fact both Aand B 
were jointly entitled to -the claim. ‘I'he composition 
scheme was not being properly worked out by the 
trustees. C thereupon applied to the Insolvency 
Court for the annulment of the scheme and re-adjudi- 
cating the debtor insolvent : 

Heid, that C could not apply since he was not 
an “interested person” within the meaning of s. 3l 
(1), Presidency Towns Insolvency Act, AHMAD ALI 
v, ABUL KAREM Fazio, Haq Cul. 947 
—8. 45 (3)—Construction of a, 45 (3), 
Sub-section (3) of s. 45, Presideney Towns, Insol- 

é 
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vency Act, cannot be cynstrued to mean that any 
property owned by the insolvent whichis not men- 
tioned inthe insolvency proceedings must be regarded 
as falling outside their scope. Hira Lan MANDAL v. 
SHANKAR LAL MANDAL Cal, 683 
Press (Emergency Powers), Act (KAI of 1931), 

8, 4 (h)—Maere publication of news relating to riot 

by news-paper in temperate and inoffensive 

language, whether comes within mischief of cl. (h). 

What is intended to be penalized by cl. (A), B. 4, 
Press (limergency Powers) Act, is language which 
in itself has a tendency to promote class-hatred and 
thus reveals (prima facie) an intention to promote 
class-hatred. Clause ił), was never intended to and 
does not cover the mere publishing of news relating 
to a Hindu-Muslim riot by a newspaper in the ordi- 
nary course of ite business when the authenticity 
or the good faith of the report is mot challenged 
and when there is nothing else to showeny intention 
to promote class-hatred thereby. PaRMANAND v. Em- 
PEROR Lah. 835 FB 
——_—~ 8. 4 (1), cls. (d) and (h) Ses Press 

(Emergency Powers, Act, 1931, s. 23 252 
~8S. 23,4 (1),cls. (dj) and (h)—Limitation 

under s.23—Application under s. 23, nature of— 

Period of two months expiring when High Court 

closed for civil work—Application on re-opening 

day is in time—Held article didnot fall under 

8.4 (1), el. (d) or ed. (b). 

The proceedings under s. 23 of the Act XXIII of 
1931, are in the nature of civil proceedings and the 
applications thereunder are treated as miscellaneous 
civil applications. Oonsequently when the period of 
two months for applying under s. 23 to set aside 
an order made unders.7 expires on a day when 
the High Court is closed so far as civil work is 
concerned, suchapplication if made onthe day 
when the.High Court. re-opens will be in time. 

Held, after considering -the article. in question 
and the criticism therein that there was- nothing 
in it which might be takento bring into hatred or 
contempt His Majesty or the Government establish- 
ed by law in British India orto excite feelings or 
hatred between two classes of His Majesty's subjects. 
lt was an honest criticism offered witha view,to 
persuade the Government to take some drastic 
action in Waziristan in order to stop kidnapping 
and raids. It could not be said for a moment that 
in doingso theauthor of the article had any 
malice or was tryingto biing the Government into 
disrepute, The article did not, therefore, fall under 
B. 4 Uy, cl.(djor cl. (A) of the Press (iimergency 
Powers) Act. In re Sant SINGH BARDAR RATTAN SINGH 





Pesh. 252 

Principai and agent 
Sir Contract Act, 1872, s. 190 617 
Sez Power-of-atrorney 86 





— Contract between plaintiff, agent of match 
factory and defendant, for sale of matches— 
Defendant required to pay for goods before he was 
allowed tosell them—Profits of sale going to 
defendant—Defendant held not agent 07 plaintiff. 
Plaintiff, an agent of a match factory, made a con- 

tract withthe defendant for the sale of the matches. 

Under the cogtract, the defendant was required to pay 

for the cases of matches before he was allowed to 

sell them. The profits from sale were apparently to 
go into his own pocket bų the agreement was 
silent on this point: . Py 

Held, that the agreement with the defendant was 
intended to confer upon the lattey only the position 
ofatavoured buyer and the defendant was not an 
agent of the plaintif, 
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The main test to decide evhether a person Selling 
goods supplied by other is his agent, is whether such 
person is supposed to be selling his own goods 
when the time for sale comes or whether he is sup- 
posed to be selling the goods of his principal, for the 
liability of an agent to render accounts is based on 
the assumption that he is dealing with money or goods 
entrusted to him. Frrłm Paor OHAND-NEM OsAND v. 
AGGARWAL BATTERY MANUFACTURING Co. Lah. 333 


: —Suit against agent for accounts of rent 
collested—Some rent becoming time-barred due to 
negligence of agent—Landlord, whether can recover 
from agent rent not collected. 

A landlord brought a snit for accounts of rent 
of e-rtain year against an agent engaged by him 
to collect rent from. the tenants, The evidence 
showed that the agent had not properly collected 
rent and had not taken pypper and necessary steps 
to recover the rent and that he was guilty of neg- 
ligence. Due to agent's negligence, some of the rent 
due had become time-barred : 

Held, that the landlord was entitled’ to recover 
from agent the rent which wes not recovered owing 
to agent's negligence. ARI OJHA v, RAMJATAN OJHA 

Pat. 64 

Privy Gouncll~New plea—Point not raised in lower 
Courts cannot be raised for first time before Privy 
Council. 

A point not put forward either before the trial 
Court or beforethe High Sourt, cannot be put 
forward for the first time before the Privy 
Council, Wannarv FAZLA PCG770 
—— PracticeAppeal having no relation to 

existing rights, whether can be entertained. 

It is contrary to the long established practice of 
the Privy Council to entertain appeals which have 
no relation to existing rights created or purported 
to be created. ATTORNEY-GENERAL OF ALBERTA v. 
ATTORNEY-GENERAL OF CANADA PC 807 

Special leave—Question whether special leave 
ought to be granted cannot be confined to bare 
question of jurisdiction, 

The question whether special leave ought to have 
been granted cannot be confined to a bare question 
of jurisdiction nor can it otherwise be regarded as made 
up of separate and distinct questions. 

In a case of importance and complexity involving 
fact and law, special to the Province of Oudh, the 
experience and judgment of an Appellate Bench of the 
Chief Court would contribute greatly to clarify the 
matter in dispute and the principles of law applicable 
to Oudh families and talugdari estates. MOHAMMAD 
Azim Kuan v. SAADAT ALI Kuan P C1001 


Promissory note—Karta of joint Hindu family 
borrowing money from time to time for necessities 
of family—Successive accounts taken and new pro- 
missory notes exccutéd by karta—Suit on last pro- 
missory note so executed against karta and other 
members — Plaint giving series of transaction and 
mentioning that note was executed as proof thereof 
—Cause of action alleged on date when hand-note 
was execuied—Suit, if maintainable against other 
members not executants to handnote, it being suit 

- on Negotiable Instrument -Bihar Maney Lenders’ 
Act (ITI of 1938), s. 12— Power of Court under, to 
re-open transaction and re-settle interest. 

„It wag alleged in the plaint that for the neces- 
sities of the family, defendant No 2 who was its 
karta, from time to time took goods on credit and 
advances of cashfrom the plaintiffs. The-body of 
the plaint rveted a long series of transactions—the 
purchase of goods on credit, the borrowing of money 
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in cash and so on. It was alleged that an account 
was ultimately taken and the karta executed a 
promissory note asthe karta, It was stated that 
the cause ofaction arose on the date ou which the 
hangnote was executed as also when demand was 
made. It was contended, ina suit by the plaintiff 
ou the pro-note against the karta and the members 
of the family, by otr members that only the execut- 
ant was liable in such a suit being a suit on Negoti- 
able Instrument : 

Held, that assuming that in order to get the relief 
he asked for, the plaintiff must sue as a creditor to 
recover a debt and not as the holder of a Negotiable 
Instrument toenforce the instrament, it did not 
follow that it was the policy ofthe Legislature to 
defeat just claims on a technical ground. On the 
contrary, the Oourts would, in proper cases, and on 
such terms as may be just, allow all such amend- 
ments to be made as were necessary for the purpose 
of determining the real questions in controversy 
between the parties : 

Held, also that the pro-note was executed as 
“ proof” of the amount due after account. It would 
be taking too narrow a view to hold thatthe cause 
of action relied on by the plaintiffs in their plead- 
ing was exclusively the handnote. The action 
appeared to be based on the debt with the handnote 
as proof of it. The words in paragraph of the 
plaint giving date of the cause of action could 
be explained as intended to give a date from which 
limitation was to run. The plaint could, therefore, 
and ought tobe read as claiming repayment of a 
debt evidenced and acknowledged by the hand- 
note. In that view it was maintainable against all 
the defendants. That being so, the suit should be 
decreed against all the defendants with the reser- 
vation that except defendant No. 2 the other de- 
fendants were liable only to the extent of their share 
in the joint family property. 

Held, further that though s, 12 of Bihar Money 
Lenders’ Act empowered the Court to re-open the 
transaction, in case of successive renewals of 
handnotes, to reduce the rate of interest, the Court 
was not, bound to do this, and would not be disposed 
to do so in case in which the lender behaved reason- 
ably and forbearingly towards their debtors THAKUR 
Peasan v. AJODaYA PRASAD CHAUDHURY Pat. 365 

Suit on—Presumption as regards considera- 
tion. 

If a suit is brought on a promissory note, all that 
is necessary to set out is that the defendants by 
their promissory note promised to pay and they 
have failed. In the case ofa promissory note, con- 
sideration is presumed and it is for the defendant, 
if execution is proyed, to prove that there was no 
consideration. When there is no reason to suppose 
a priori that the question of consideration will 
ever come tobe raised, parties filing suits based 
on promissory notes, should not, in the plaint, set 
out the consideration for promissory notes, considera- 
tion is assumed. The mere “existence of a pre- 
missory note in a case therefore prima facte 
implies that there was consideration for it and 
until and unless the question of congideration be- 
comes of interest, the plaint should not be buraen- 
ed with long details of how the promissory note 
came to be executed. When the question, of con- 
sideration becomes of interest then and then only, 
jg there any reason for the plaintiff to set forth 
what the consideration was. NIEMEYER v., E. M. 
Mawoos1 h Rang 519 
Provident Funds Act(XIX 011925), s 5 (2)— 
~- Amount standing in Fund in name of depositor— 

t 
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-- Whether vests in nominee at time of nomination— 
_ Nominee, to obtain succession certificate, must pay 
| court-fee payable under Court Fees Act (VII of 

1°70’, Sch. I, Art. 12. 

The sums in the Provident Fund to the credit 
of a subscriber or depositor remain his prop&rty 
till his death and the nominee takes by succession 
under the Provident Funds Aet. The right of a 
nominee during the life of the subscriber cannot 
be regarded as anything more than a purely con- 
tingent right and to hold that under such circum- 
stances a title to receive thesum absolutely vests 
in the nominee at the time of the nomination is 
clearly to act contrary to a well established legal 
principle, and to use the word “ vests” ina sense 
distinctly contrary to its accepted meaning. So 
the nominee is not entitled to get a succession 
certificate in respect of the amount without pay- 
ment of the court-fee payable under Art, 12, Sch. J, 
Court Fees Act. Inre Mrs. DatsyKeur Sind 642 


Provincial Insolvency Act IV of 1920), s. 69 /c) 
(I)—Judgment-debtor applying to be adjudged 
tnsolrent—Insolvency Court putting to sale flour 
mill of in solvent—Mill ‘purchased by one M but 
no delivery made—Insolvent subsequently removing 
essential parts of machinery—If can be convicted 
under a. 68 (c) (il. 

G was the defendant in a suit instituted on the bagis 
of a promissory note. Inthe course of this suit, 
G's flour mill was attached before judgment. A decree 
was passed against G but inthe meanwhile Ghad 
put in his petition to be adjudged insolvent. The 
Insolvency Oourt which was conducting a summary 
administration of the insolvent’s estate put the flour 
mill up to auction and obtained a bid from one A. 
The Court accepted M's bid and the buyer deposited 
the purchase money. The property, however, was 
never delivered to M. Subsequently, essential parts 
of the machinery were removed by G. G was con- 
Victed under s. 69(c) (ii), Provincial Insolvency Act. 
It was contended on behalf of G that he could not be 
convicted as the machinery had already been sold 
toMwho had paid the purchase money which was 
available to the creditors : 

Held, that the sale of the mill was not asale in 
execution of a decree under which it might have been 
held that M _ was buying a property such as it was 
at his own risk, This was a private contract between 
the Court in which the property of the insolvent 
vested and M. If the Court was unable to deliver the 
goods which it had sold, M would have been entitled 
to recover themoney which he hed paid G removed 
the parts of the machinery which he was not entitled 
to remove and hie conduct was such that the only 
inferencecouldbe thathe was intending to cause 
wrongful loss to the creditcrs. He could, therefore, be 
convicted under e. 69 (c) (ii). GANESH v. Emperor 

- C All. 230 


-— 88. 69, 70, 75 (3)— Order of District Judge 
sitting in insolien®y under s, 7-—Appeal, if 
maintainable—Leave of District Judge or High 
Court—Appeal, if maintainable under s. 476-B, 
Criminal Procedure Code (Act V of 1898). 
Wherea District Judge sitting in insolvency 

has made a preliminary enquiry and consequent 

on that acomplaint to the Magistrate, so that the 

Magistrate should deal with it under s. 69 of the 

Act, no appeal lies, It is really an attempt to 

appeal against an order of the District Judge, 

sitting ininsolvemcy, made under s. 70. If there 
is any sppeal against such an order, it must be 
under s, 79, sub-s, (3) of the Act, and only by 


¢ 
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leave af either the Distrigs Court or the High Court 

and avery strong case will be needed to justify the 

granting of such leave because it would be tanta- 

mount to stopping the proceedings under. s, 69 

and s. 70 in limine and before the factshave been 

fully enquired into by a Magistrate. Where no such 
leave has been obtained, the appeal is incompetent, 
nor does an appeal lie from the order under 

s. 476-B, Criminal Procedure Code. Mapan Mosan 

SARKAR V. EMPEROR Cal. 237 

Provincial Smali Cause Courts Act (IX of 1887), 

s.17 as amended by Act IX of 1935—Propi- 

sions of s. 17 are mandatory -— Jurisdiction of 

Small Cause Court to entertain application when 

8. 17 is not complied with. 

Section 17, Provincial Small Cause Courts Act, as 
it now stands, contains a mandatory provisión to the 
effect that an applicant for an order to set asidea 
decree passed ex parte must do one of ewo things at 
the time of presenting his application, that is, he 
must either deposit the amount due from him under 
tle decree, ox give such security for the performance 
of the'@ecree as the Court may, on a previous ap- 
plication made by him in this behalf, have directed. 

5 Where this mandatory provision has not been com- 
plied with, the Small Cause Court has no jurisdiction 
to entertain the application. Monan LAL v. SOHAN 
Lau G All. 100 

— S. 25 — Application under — High Court 

cannot undertake duties of Court of first appeal 

—High Court, when can interfere. i 

In an application under s. 24 of the Provincial Small 
Cause Courts Act, no High Court canbe intended 
to be or can possibly undertake the duties of a 
Court of first appeal from decision of a Small Cause. 
Oourt Judge. While the High Court has tlie power 
to interfere even upon a point of fact, it behaves it to 
exercise this power simply and solely for the purpose 
of preventing miscarriage ofjusties or gross illegali- 
ties. The powers conferred by s. 25 are purely dis- 
eretionary. Itis not intended by 8.25to givein 
effect a right of appeal in all Small Oause Court cases 
either on law or fact. ZAMAN Kuan v. Ram ASRE ' 

Oudh 15 
s. 25 — Powers of interference by High 

Court under s. 25 are discretronary—Interference, 

when justified, 

The power of interference which the High Court 
has under s. %, Small Oause Oourts Act, 
is purely discretionary, andthe mere fact that an 
order passed by a Small Cause Court is either illegal 
or without jurisdictior, does not necessarily justify 
interference by the High Court. The real test is 
whether any substantial injustice has been “done by 
the order complained agaist In other words, there 
should be merits in the application spart from 
technicality. MOHAN I ALV Souan [AL Ail, 100 
Punjab Limitation (Custom) Act (1 of 1920), 

Art. 3. Sze Limitation Act, 1908, teb. J, a Te 
Punjab Relief of Indebtedness Act VII of 

1934), s. 35. Sez Civil Procedure Code, 190v, 
s 60(1)“c) 92 
Railways Act (IX of 1890), s 72—Misconduct— 

Risk Note, Form ‘B’—Interpretation. 

A consigninent was despatched at “ owner's 
risk’ under Risk Note, Form “ B”. The consignor 
agreed that he shall not hold the Railway Company 
responsible for any loss, desttuction, deterioration 
or damage to the consignhent, except where it was 
proved that such loss, destruction, damage or 
deterioration was caused by the misconduct of the 
Railway Administration's servants. There was, how- 
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ever, a proviso which followed this general provi- 
‘sion in the Risk Note and“ ran in the following 
terms: “Provided that in the following case: (a) 
non-delivery of the whole of the said consignment or 
.of the whole of one or more packages forming part 
of the said consignment packed in accordance with 
the iaetructions laid down in the tariff or, where 
there are no such instructions, protected otherwise 
than by paper or other packing readily removable by 
hand and fully addressed, where such non-delivery is 
not due to accidents to trains or to fire, the Railway 
Administration shall be bound to disclose to the 
consignor how the consignment was dealt with 
throughout the time it was in its possession or 
control and, if necessary, to give evidence thereof, 
before the consignor is called upon to 
prove misconduct: but if misconduct on 
the part of the Railway Administration 
or its servants cannot be fairly inferred from such 
evidence, the burden of proving such misconduct 
shall be upon the consignor :" 

Held, there was absolutely no justification for the 
view that in the case of a consignment destroyed 
by fire the Railway Company was exempted from all 
liability, even though it was proved that the fire 


was dueto or the result of some misconduct onthe ® 


part of its servants. KaALLU SINGA o SEORETARY oF 
State FOR INDIA AH. 107 


Recelver— Personal liability of—Receiver entering 
into contrart of lease—Breach of such contract— 
Suit by lessee for damages— Whether Receiver or 
owner of estate, personally liable. 

Receiver appointed by the Court is personally 
liable for the contracts entered into by himin the 
absence of an express or clearly implied term of the 
contract itself that the personal liability of the 
contracting Receiver is to be excluded. Where, 
therefore, a Receiver of an estate has granted a 
lease and a lessee bringsa suit for damages upon 
the breach of the contract of lease, the Receiver is 
personally liable. The lessee has no right o f suit 
against the owner of the estate in respect of such 
breach. The Receiver cannot bind the estate by 
lease and no relationship of landlord and tenant is 
created between the owner of the estate and the 
lessee. Jt may be that the Receiver will be able to 
establish his right to indemnity against the estate 
and that through him the lessee will be able to 
resort to the estate to satisfy its dues, but these 
matters cannot arise for decision in a suit by tha 
lessees for damages for breach of contract. PATRICK 
v. Lyan Hone & Co. Rang. 819 


Record of Rights— Entries in — Presumption ~ 
. Burden of proving that entry is erroneous is upon 
. person alleging so. 

In view of the fact that under s. 44 of the Punjab 
Land Revenue Act an entry made in a Record of 
Rights is presumed to be true until the contrary is 
proved or a new entry is lawfully substituted therefor 
the onus is thrown upon persons challénging the entry, 
of showing that the pedigree table prepared at the 
revised settlement is erroneous, WALLAN v FAZLA 

P. G. 770 

Registration Act (XVI of 1908), s. 17 — Document 

evidencing equitable mortgage not ° constituting 

bargain between parties but constituting mere record 

` of already completed transaetion—Whether requires 
registration—Tests to €etermine. 

In deciding tle question a8 to whether a document 
evidencing an equitable mortgage requires registra- 
tion under s. 17, Registration Act or not, the question 
to be considered is whether the document constituted 
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the bargain between the parties or wasit merely the 
record of an already completed transaction? In the 
formercasethe document woull coms within the 
purview of s. 17, Registration Act, andinthat case 
the mortgage cannot be proved if it hag not been 
registered ; butif it was merely the record of an 
already completed transaction, it would not be a 
document which wog create, ete., right in the im- 
movable property and would not require registration. 
For the purpose of considering whether a mortgage 
is to be taken as embodying a bargain between the 
mortgagor and the mortgagee or as merely evidenc» 
ing a transaction which hadalready been completed 
before the memorandum was executed or delivered, 
not only the terms of the document must be looked 
to but also the atteading circumstances, Ram Ratan 
Das Bacar v. Sew Kumari BIBI Cal. $13 
s. 17—In Punjab, report to subordinate 

land revenue officer relating to changes in land 

revenue records, does not operate to create title. 

In the Punjab, a report made to a subordinate land 
revenue officer under the statutory provision relating 
to changesinthe land revenue records does not 
operate to create a title for the purposes ofs, 17 
Registration Act, 19C8, Haroxanp v, Higa LAL 

Lah, 138 

——— 8. 17—Morigage of whole property—Subse- 

quent recognition of absence of any intereat 

created by original deed in particular portion of 

property—Whether requires registration —Docu- 

ment effecting change in rate of interest payable 
on mortgage—If should be registered. 

The disputes as to the amount of the mortgage 
and the interest were referred to a Pleader for 
arbitration. The arbitrator gave his award. The 
amount fixed by the award was to be paid within 
six months: in case of default, the mortgagee was 
to realize the amount by the sale of 11-l6tha of 
the mortgaged property because it was pointed out 
that mortgagor's rights in the encumbered property 
amounted only to 11-16ths as had previously been 
determined in a suit. The award was put into 
Court. An objection was raised that the award 
needed registration. The grounds alleged werethat 
the award had limited the mortgage to 11-l6ths of 
the property instead of the whole property original- 
ly mortgaged and that further the rate of interest 
had been awarded not at the rate fixed in the deed 
but at annas 12 percent. per mensem with annual 
rests and for both these reasons the award needed 
tegistration: 

Held, that the award only recognized the fact 
that the mortgagee never had any interest in that 
5-l6th3 of the property for the simple reason that 
the mortgagor had also oo interest in that proper- 
ty. There was no creation or extinction or limita- 
tion of any right by the award. It was merely the 
recognition of absence of any interest created by 
the original deed in 5-l6ths of the property and 
hence the award did not require -registration, 

Held, also that a document effecging a change in the 
rate of interest payableon a mortgage was not a 
change in the mortgagee’s interest in land and 
therefore did not need registration, PARBATI v. 
Gopat Das Lah. 917 
s. 35 (3)(b)—Presumption that person pre- 

senting document for registration is major, if arises. 

Once a document is registered, atl that canebe said 
is that at the time the documen; was presented for 








registration, the executant or the person putting | 


foward the document before the Registering Officer 
appeared to him to bea major. But this is very 
far short ofa statutory presumption that the person 


lxxxvi 
Registration Act—concld. 


executing the document and presenting it for regis- 
tration was at that time a major and not a minor. 
SARATWATI DEBI v. BAHADUR DAL MISIR Cal. 654 
Religious Endowment—Appoiniment of Managing 
Committee—Rules authorizing secretary to file suits 
with sanction of Chairman- Court, if can permit 
Chairman to institute suit on behalf of committee. 
The right to bring a suit og to take other legal 
proceedings on behalf of an idol is by law vested 


in the shebait or manager. 
Where a committee of management has been 
appointed and the rules framed under the same 


provide that the secretary should file suits with 
the sanction of the Chairman, still the Oourt can 
permit the Chairman of the committee tobring a 
suit or file a darkhast on behalf of the committee. 
Rango RAMAOJARYA KATTI v. Gopat Narayan Kut- 
RARNI Bom. 45 


Res Judicata—Decree in previous suit awarding 
mesne profits up to date of suit—Whether res 
judicata on question of mesne profits for subse- 
quent period. 

The decree jn the previous suit awarding mesne 
profits upto the date of that suit cannot be res judi- 
cate upon the question of mesne profits for the sub-ẹ 
sequent period because the causes of action for the 
two suits are quite different. TAYYAB Hasan v. SAGHIR 
Hasan : All, 356 
Plea of — Court cannot decide such [plea 

without having earlier judgment or some decision 

aa regards matter alleged tobe res judicata. 

A Court cannot decide whether a matter is res 
judicata without having the earlier judgment in 
the case or (asin a second appeal) without having 
some decision as regards that matter by the last 
Court, Somitra KUER v, BHAGWAT NARAIN BINGH 

Pat. 736 

Point not raised by plaint but parties 

joining issue upon it—Decision on it will be res 
judicata. 

Where a point isnot properly raised by the plaint 
but both parties have without protest chosen to join 
issue upon that point, the decision on that point 
would operate as res judicata between the parties 
BITABAI v, HARI Nag. 922 

Principle of, applicability to execution pro- 
ceedings. 

The principle of res judicata applies to execution 
proceedings. Where a certain question is raised 
in the execution proceedings although not decided 
the matter became res judicata. SUMITRA KURR v. 


Buacwat NARAIN SINGH Pat. 736 
Review. Sez Criminal Procedure Code, 1897, 
ss. 436, 437 3845 B 

Revision, Ser Oivil Procedure Uode, 1908, s. 115 
555 


Sale—Covenant to pay purchase price and covenant 
to pay money in future - Distinction Ser Transfer 
of Property Act, 1882, a. 55 (4) 69 


Sale of Goods Acé (Ill of 1930), s. 55—Plaintiff 
obtaining decree—Defendant agreeing to purchase 
it by written agreement providing payment of 
price within four weeks and execution of assign- 
ment after payment—Before completion of four 
weeks judgment-debtor adjudged insolvent— Defend- 
ant refusing to complete purchase -- Suit by 
plaimiff for purchase price or in alternative for 
damages for breach of contract—Held, on cons- 
truction that agreement was sale out and out and 
suit fell under s 55(1) and was maintainable. 
Plaintiff obtained a decree in execution of which 

by a warrant of attachment, the right, title and 
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interest of the judgment-debtor in two immovable 
properties were attached. The judgment-debtor 
haying failed to satisfy the decree, the Sheriff was 
directed to sell by public auction the right, title and 
interest of the judgment-debtor in those properties, 
Notice was issued to claimants inviting claims. As a 
result of the notice, the defendant filed an affidavit 
of claim in which he claimei to be a secured creditor, 
and also claimed priority over the plaintiff in res- 
pect ofa mortgage executed by the judgment-debtor 
in his favour. The plaintiff disputed the defendant's 
claimto priority, During the investigation of the 
claim, the defendant came to a settlement with the 
plaintiff, the terms of which were recorded in writing 
signed by the respective attorneys of the plaintiff and 
the defendant. The agreement provided (1) that the 
defendant was to pay certain sum to the plaintiff 
within four weeks in full settlement of his claim; (2) 
that on such payment the plaintiff was to execute an 
assignment of the judgment-debt with all the benefits 
of the decree within four weeks and the defendant 
wasto be at liberty to raise tha attachment at his 
cost, After the execution ofthe agreement but before 
the expiry of four weeks, the judgment-debtor was 
adjudged insolvent. The defendant thereafter refused 
to complete the purchase and hence the plaintiff in- 
stituted a suit to recover the agreed amount as price 
of the decree bargained and sold and in the alterna- 
tive the same amount as damages for breach of con- 
tract : 

Held, on construction of the consent terms that the 
parties intended to enter into and did enter into an 
oral agreement for sale of the decree, credit being 
given tothe defendant at his option for four weeks, 
andthe plaintiff undertaking to give to the defen- 
dant an assignment of the judgment-debt in writing 
upon payment within four weeks. The agreement 
therefore was an agreament of sale outand out 
and the suit fell within s. 55 (1), Sale of Goods Act, 
and thatthe buyer having wronglully refused to 
pay the price of the decree, the plaintiff wasentitled 
to maintain an action for the price: 

Held, further that even if it be assumed that the 
agreement was a mereagreement to sell and not a sale 
the circumstances showed that the defendant wished 
to buy ths plaintiff offand that the intentionof the 
parties was that the defendant was to take the decree 
as it was with the right to enforce it as it was neither 
of the parties had in contemplation the possibility 
thatthe judgment-debtor might sybsequently to the 
date of the consent terms become insolvent, and 
those consent terms were cortaialy not subjecttoany 
implied condition that the debtor should remain 
solvent. Inthe circumstances of the case the plain- 
tiff was entitled to maintain the claim under s. 55 (2), 
Sale of Gocds Act, VITHALDAB VISARAM v. JAGJIVAN 
QORDHANDAS Bom. 858 (b) 


8. 59 1)—Breach of warranty—Measure of 
damages —How determined—Contract. 

The measure of damages ina case of breach of 
warranty is not the full consideration which has 
passed from the party affected by such a breach. 
Any benefits received by him under the contract 
must be taken into consideration and the damages 
recoverable gvill be the excess only of the value 
of the one over the other: the measure of damages 
ig the difference between the actual value of the 
property and its value if the property had been 
what it was represented to be. K iaLiguz ZAMAN v. 
Miss A. H. PARAKH Oudh 879 


Second appeal. Sze Civil PYocegure Code, 1908, 
s. 100 555 
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New plea requiring gvidence to be produced 
_ cannot be raised in second appeal, 

Where facts are neitheradmitted nor proved beyond 
controversy and there is no finding whatever about 
a point, it ig neither competent nor in the interest of 
justice to entertain such a point in second appeal. 
ANJUMAN ISLAMIA oF BAREILLY v, RADHEY Lau 

All. 621 

Question of fact—Question whether statutory 

presumption is rebutted by evidence is one of fact. 

he guastion whether a statutory presumption was 

rebutted by the rest of the evidence is a question 
of fact. GuuLay MOHAMMAD V, SEORETARY oF STATE 

: Lah. 969 

Question of fact not decided by lower 

Courts—Sufficient material before High Court in 

Aom appeal to form opinion — Whether can 

0 30. i 

Per MackneyeJ.—The'questjon whether the interest 
ofa guardian is udverse to that of the minor isa 
question of fact andif it has not been considered by 
the lower Courts and there is sufficient material before 
the High Court on which to form an opinion on the 
Matter, the High Courtis entitled to decide the 
matter in second appeal R. M. A. R. M. Cuerryar 
Frem v. Mauna Sawe Huon Rang. 289 


Question of law — Appeal from appel- 
late order — Party wishing questions of law 
to be decided—Facts necessary for those decisions 
should also be raised and decided. 
lf parties in appeals from appellate orders wish 
questions of law to be decided, it is necessary that 
the facts necessary for those decisions should be 
also raised and decided. Where this is not done, 
it would not bein the ends of justice for the High 
Court to decide those questions. SUMITRA KUER v. 
BAAGWAT Narain SINGa Pat. 736 

- Recordof Right, entry in—Correctness of, if 

can be opened. 

Whether the entry in the Record of Rights be 
correct or not, cannot be opened in second: appeal. 





The entry must be presumed ‘to be correct in the. 


absence of evidence shuwing it to be wrong. Daru- 
BESuwak LAL Sines Deo v. KANTU Lax Pat. 127 


Sikh Gurdwaras Act (VIII of 1925), ss. 2 
(Vl), 29 — Office-holder and minister, arffer- 
ence—Shiromant Gurdwaras Parbandhuk Com- 
mittee — Unauthorised jurisdiction by—Whether 
Subject to contral of Court. 

While in the case of an ‘office-holder’, participa- 
tion in either the management or performance of 
public worship in a Gurdwara or in the manage- 
ment cr performance of any rituals or ceremonies 
observed therein is sufficieat, in. the case of a 
‘minister’, the control not only of the management 
or performance of public worship in a Gurdwara is 
essential but also of the rituals and ceremonies ob- 
served therein, Secondly, while a person can be 
called an ‘cffice-holder’' if he participates in the 
Management or performance of public worship ina 
Gurdwara or in the management or performance of 
any rituals or ceremunies observed therein, he can- 
not be called a ‘minister’ unless he is vested with 
the control of the management or , performance 
of. public worship in a Gurdwara and of the rituals 
and ceremonies observed therein either solely or 
along with others. Whgn the Legislature used two 
different termg in two sepayate definitione, it did 
intend to distinguish one from the othor aud 
in using the word,‘control’ as distinguished from 
management, ite intention was to import into the 
erm “control” the idea of domination or com- 
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mand. Unauthorized seizure of jurisdiction would be 
subjact to the control of Courts and an act done 
which ig not within the competence of the Shiromani 
Gurdwara Parbhandak Oommittee todo would be 
liable to be ignored. SalROMANI GURDWARA PARBAN- 
DHAK OoMMITTEE, AMRITSAR V. GOURDIAL SINGH 

Lah. 103 


Slander, Sre Tort ° 201 


Specific performance—Suit for specific per- 
formance of contract of sale—There must be 
contemplated agreement of sale—Mere promise by 
one party to sell his share of land to other party 
if and when he decides to transfer ıt, whether 
contemplated agreement of sale—Such promise 
whether can form basis of suit. é 
A decree for specific pərlormance ofa contract 

of sale can be passed only on proof of the fact 

that there was a completed agreement of sale 
between the plaintiff and the defendant. Whers there 
is nocompleted agreement of sale between the 
plaintiff and defendant and all that is relied upon 
is promise by defendant to sell his share to the 
plaintiff if and when defendant decides to transfer 
ehis share, such a promise is not equivalent to a 
completed agreement of sale and cannot form the 
basisofa suit for specific performance. AMBIKA 
Prasad v. NAZIRAN BIBI All. 361 


Specific Rellef Act (| of 1877), $. 42,-Proviso— 
Suit against registered body managing mosque Jor 
mere declaration that plaintif is mutawalli and 
is entitled to manage mosque—Plaintiff out of 
possession—Suit held does not lie—Muhammadan 
Law—W agi —Person appointing himself permanent 
mutawalli—Subsequent surrender of right in favour 
of Jamiat—If can cancel arrangement so made. 
It may not be necessary to institute a suit for 

possession in certain cases, but unless some sort of 
further relief is obtained, mere declaration will not 
be of any use to those persons who are outof posses- 
sion anu who on the basis of a mere declaratory decree 
cannot obtain possession. 

So in the above instance, a suit for meredeclara- 
tion will not lie when the plaintiff is admittedly out 
of possession, even ifthe relief asked for is granted, 
The plaintifi will not be in a position to resume the 
control and management of the mosque or the build- 
ings appertaining thereto on the basis of that declara- 
tion alone, and this being so, the decree will bein- 
fructuous. Accordingly, in thy circumstances itis 
not open ty the plaintiff to seek a mere declaration and 
suit as lodged by him is, therefore, not maintain- 
able. 

Where a person declares certain property to be wagf 
and appoints himself a permanent mutawulli but sub- 
sequently ceasesto hold that position by reason of 
his execution of a document under which he surrenders 
his rights and confers them together with the 
mutawalliship in favour of a Jamiat, he is empowered 
neither inlaw nor in equity to “revoke the arrange- 
ment thus made by executing a document cancelling 
the previous document and his unilateral act does not 
divest the Jamiat or its successor, the registeréd 
corporation, of the control and management of the 
property. 

Similarly where such person continues to hold the 
office of President of the Jamiat, his removal from the 
office is not enough to invalidate the registration of 
the Jama. us corporation cr tu end its being, although 
it may entitle him to seek some sort of relief from 
the Oivil Qourts. Jamiat Dawar Wa TABLIGH IsLaM 
V, Mosamuad SuaRir Lah. 799 


Ixxkviii 


and 30 (a) (vill)—Madras Amendment— Monthly 

tenancy for indefinite term—Article applicable, 
_ Merely because a document was a monthly tenancy 
within the meaning of s. 106 of the Transfer of Pro- 
perty Act, it does not follow that itis alease for less 
than one year. A lease for less than one year means a 
Jease for some specified period which is less than 
twelve months, 
` Where therefore a lease is onegor an indefinite term 
and not one for a term of less than one year, the deed 
of lease should be stamped under Art. 30° (a) (viii) 
and not under Art, 30 (a) (i) of Sch I-A of the Stamp 
Act as amended in Madras. SAMURL KOoILPILLAI 
SKINNER V ARUNACGHALAM PanparaM Mad. 651 F B 


Succession Act (XXXIX of 1925), s. 306—8. 306, 
_ scope of — Whether gives right to continue proceedings 
against heirs as representing estate, f 
Section 308, Succession Act, only gives the right to 
continue prceceedings against an executor orad- 
ministrator of the deceased defendant or opposite 
party. The section does not give a right to continue 
proceedings against heirs as representing an estate. 
The words “executor or administrator” in the section 
mean persons who are appointed by the Court to 
administer the.estate of the deceased person in the 
absenceof awill or persons nominated by the 
testator in his will to administer his estate, and these 
words are not so wide as to include or embrace heirs 
representing the estate, OFFICIAL LIQUIDATORS v. 
JUGAL KISHORE All, 439 


s. 306—Term ‘special proceeding’, whether 
. covers summary proceeding under s. 235, Companies 





Act. 

Section 306, Succession Act, applies not only to 
actions or suits but also to special proceedings, and 
theterm ‘special proceeding'in s. 308 is certainly 
wide enough to cover a summary proceeding under 
s. 23 , Companies Act, OFFIOIAL LIQUIDATORS V. J UGAL 
KISHORE” All. 439 
Suits Valuation Act (VII Of 1887), 5. 8. SEE 

"Gourt Fees Act, 1870, a. 7 (iv) te) 271F 8 
Surety, Bes Civil Procedure Uode, 1908, O. I, r. 3 


572 
Surety bond — Construction— Held, liability of 
~ surety was confined onlyto decision of appeal and 
-did not extend to decision of Letters Patent Appeal. 
- The'defendant ina mortgage suit filed an appeal 
against an order of an appointment of a Receiver at 
the instance of the mortgagee and also applied for a 
stay of further proceedings by the Receiver. The 
stay was granted on condition that the defendant 
should give security for one year’s income from the 
mortgage property. In accordance with that order 
the defendant executeda surety bond expressed as 
follows :—"If the O. M. A. No, 375 of 1931 preferred 
by me to the HighCourt against the order appoint- 
ing Receiver is decided in favour of the plaintiff, I 
shall pay into Court the one year’s net income of 
Rs. 1,600-7-4 as aforesaid”. U. M.A. No. 375 of 1931 
was allowed but-there wasa L. P. Appeal against 
the decision of the Jadge who decided it and tliat 
Lei. Appeal was also allowedso that the final 
decision of the High Court on the question of the 
validity of the order appointing the keceiver was to 
confirm it, The plaintiff proceeded to recover the 
amount ofthe bund from the defendant : 

Held, thateach bond must be interpreted accord- 
ing to it8 own terms, The terms of the surety bond 
were absolutely explicit and its language could not 
extend the liability of the surety to contingency 
which was not referred to, of there beinga Letters 
Patent’ Appeal against the appeal filed by the defen- 


dant. The defendant surety, therefore, was not liable, 
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Stamp Act ‘II of 1899), Sch. I-A, Arts. 30 (a) (1) . 


for malicious prosecution is 
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ParaMgstvaM PILLAI V, RgmaswaMi OuBETTIAR 


Mad. 406 
Tarwad, Szz Malabar Law 527 
755 


Tort. Sze Master and servant 

- Damages — Suit for 
diversion of channel by defendants—Opening made-. 
by defendants in 1923 and suit brought for declara- . 
tion and injunction against plaintiffs—Suit dis- 
missed in 1930 and second appeal dismissed in 
1933—Opening continuing to exist till after decision 
in second appeal — Allegation in plaint that 
plaintiff could not close opening due te obstruction 
by defendants—There was held. no contributory 
negligence and defendants were liable for loss 

Sustained. 

Plaintiffs brought a suit in December 1934, to 
recover from defendants a certain sum of money 
as damages for loss sustained by them asa result 
of the diversion of a water channel by tlie defend- 
ants. The defendants cut an opening or, Khanr_in 
this embankment sometime in 1923 and - after that 
they brought a suit for a declaration and parmanent 
injunction against plaintiffs. The suit was dis~ 
missed in February 1930 and second appeal was 
dismissed in October 1933. The plaintifis alleged 





è that the opening continued even after the suit had . 


been décided by the trial Court and that the 
plaintiffs themselves could not close the opening 
on account of there being obstruction on the 
part of thedefendants. The opening continued to 
exist even after October 1933; 

Held, that no question of contributory negligence 
arose in thecase The effect of the wrong com- 
Mitted in the first instance by the defendants 
continued till the opening was filled up and tha 
mere fact that the plaintifs did not take any 
steps to fill up the opening while the litigation 
was still pending did not exonerate the defendants 
from responsibility for the losses as ‘sustained by ~ 
the plaintiffs. AKHAURI THAKUR PRASAD y. DWARKA 





SINGE ` . Pat. 72 
Defamation—Excommanication. Sze Penal 
Code, 1860, s. 499 | ; 473° 


Malicious prosecution—Suit Jor damages— " 
Proceedings under Legal Practitioners Act, 
instituted against plaintiff on information falsely . 
and maliciously laid by defendant—Plaintiff 
subjected to annoyance, expense and loss of 
reputation, aa result—Suit by him for damages, tf 
maintainable. š 
A suit for damages for malicious prosecution is 

maintainable thoughthe proceedings complained of 

are not strictly criminal. The proceedings under the 

Legal Practitioners Act are quasi-criminal, aud 

where such proceedings were instituted against 

the plaintiff on information falsely and maliciously 
laid by the. defendant as a result of which the 
plaintiff is subjected to annoyance, expense and loss 
of reputation, a suit by the plaintiff for damages 
maintainable as the 
damage sustained by the plaintiff resulted from the 
defendant's wrongful act, Basu Ram v, NITYANAND 

MATBUR All. 563 

Slander—Police searching house of plaintiff 
as result of information given by other persons 
regarding plaintiff's character—Sutt by plaintiff 
against wnformanis—Nature of. 

An action brought by a person against other 
persons who had given cerfhin information to the 
Police regarding his (the® plaintiff's) Character, and 
as a resultof which, the Police searched his 
house, is neither an action for malicious house | 
search which eonomine is unknown tothe law, nar, 





loss ‘sustained by - 
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is it an action for trespass, but it would be an 
action for slander, The faet that the Police Sid not 
act upon the information would not, in any way; 
affect the plaintiff's right of action for slander. 
It would be an action in trespass if it is brought 
against the Police and the plaintiff in that case 
would have to establish notthe lack of reasonable 
and probable cause, but thatthe Police had gone 
beyond their powers given to them by the law; 
for instance, s 165, Criminal Procedure Code, or 
that they had gone beyond their powers which 
the warrant which they might have held entitled 
them to exercise. Bayo Sa:v v. OHEDI BARHI 
I. ex. Pat. 201 
Wrongful attachment—Damagese—Suit for— 
Plaintiff’, whether entitled to costs incurred by atm 
as objector or to damages for personal worry—Ulaim 
for damages jor personal worry is too vague—If 
at all it ts to be considered, it must be based on 
slander of ttile—In such ease plaintiff must prove 
actual damage —No actual damage proved—Piaintiff 
can get only nominal damages. g 
In a suit for recovery of damages for wrongful 
attachment, the plaintif is not entitled to recover 
costs incurred by him as objector in the execution 
proceedings or damages for personal worry. The 
Judge. who hears the objection has power to award 
` costs” to “the successful objector and in awarding or 
withholding ‘costs he must be deemed to exercise a 
judicial discretion and his judgment’ determines 
tinally.the umount uf costs to which the objector 


is entitled. The claim for damages for personal’ 


worry is ofu very vague character, Every’ one who 
is forced to take legai proceedings te establish his 
Tights is subjected to personal worry, but this is 
mot a ground for awarding compensation. Such” a 
claim can be based, if at all, on the caussas of action 
based on slander of title, An infringement of the 
rights of the plaintiff, that is of his absoluts right 
to the property attached having been taken place 
he has aivause of action, Ifsuch an action lies, thé 
injury for-which compensation is to be given mist 
be one which had caused actual damage—slander of 
title is not actionable per se. If the plaintif is 
ubable to prove that heo- has suffered actual damage 
apari. from the costs incurred by him in establishing 
his right, he 1s only entitled to nominal damages, 
MUHAMMAD DIN V. Sant Kam Lah, 938 
Transter of Property Act (IV of 1882), 8. 6. SEE 
Hindu Law—Reversioner = 629 
S. ©6— Possibility of “like nature" —Transfer 
of. expectation of heir or legatee and any transjer 
of similar kind of possibirty are forbidden— 
“Assignment of future property—Assignor should 
have interest to transfer—Grututty—Chance of 
receiving it depending on discretion of employer— 
Tranajer of such gratuity is sorbidden—Lrufference 
in: boot debts an bussiness. ` 
Not only isa transfer of the expectations of an 
heir or legatee forbidden, but that through the 
inclusion of the words “ofa like nature " the sub- 
8. (a) of 8. 6, Transfer of Property Act, prohibits 
any transfer of a similar kind of possibility. lt is 
not the circumstances in which the chance arises 
which sanction or forbid its transfer, but the inher- 
ent qualities of the chance itself. Some possibili- 
ties are not chances within the meaning of this 
sub-section, They do not depend on the good fortune 
of being entitled at a future date to receive an in- 
terest in or ueright to preperty at bae present un- 
restricted disposal of some other person. But, 
where they are soedependent, they are iorbidden by 
the sub-sectio# to be transferred, 
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There may be, itis true, an assignment of futiire 
property which creates an interest in it and gives 
the assignee a security which he ean enforce even 
after the assignor’s insolvency. But it must be 
future property in whic the assignor has an inter: 
est sto transfer. : 

Transfer of the chance of receiving a gratuitous 
payment at the discgetion ofan empluyer for ser- 
vices being or about to be rendered, donsists of 
a possibility which is a purely fortuitous possibi- 
lity ; 1ts realization is not to be determined by tho 
effort or design of the transferor. It is as of a like 
nature to the mere expectation or purely fortuitous 
possibility of succeeding tothe whole or some part 
of an estate. 

The hope of a gratuity differs from the hops 
which a tradesman has of future book-debts. Book: 
debts are a necessary incident of every business’ 
which is conducted on acredit basis; without them: 
there would be no such business; though the: 
quantum of book-debts not already incurred must. 
always remain in doubt, yet solongas the business 
is carried on, book-debts will continue and a mort. 
gage of such debts operates as an equitable assiga- 
ment fastening on the prop2rty when it comes iato 
existence. J EH, BOLIMON v. OFFIOIAL ASSIGNER . 

Rang 399 


s. 6 (d), (dd)—Transfer by Hindu widow 
during her ife, of property given to her in lieu 
of maintenance~-Validity. . í; ' 
The statutory non-transferability enacted by &. 6 
(d), (dd), Transfer of Property Act, is based on the 
impossibility of transfer inherent in the mature of 
the right sought to be transferred, and ot of 
notions of public policy. | i 
Section 6 (d) and (dé), have no application to thë 
transfer -by'a Hindu ‘widow during her liféstime, of 
property given to her in lieu’ ot maizitenancs ib iz 
not a transfer of her right to maintenance stich 
transfer is valid. Kaman Us, UsUNDAR v. Ss sILABiL, 
Dasses Cal. 57% 


———S8.53— Plaintiff sought to be defeated by 
fraudulent and colourable transfer—His remedy} 
whether limited to th it under s. 53, 

There is no rule of law that a plaintiff who hag 
beak sought to be defeated by a fraudulent ani 
culourable transfer, which is a sham transactivao; 
is limited to the remedy of s. 53, Transfer of Pro- 
perty Act. 

The plaintiff had obtained a money decree, which, on 
appeal, was confirmed on July z, 1428, against deten- 
dunt No, L. Defendant No. l executed on July 6, 1929, 
a document purporting to be a rekan bond in favour of 
detendant No. 4 and secured on certain properties. 
The plaintiff executed his money decree on June ið, 
1931, and hought as being the ‘properties of his ju dg- 
ment-debtor the immovable property covered by ine 
mortgage in favour of defendant No.l. When the 
plaintiff sought to obtain delivery of possesion; he was 
opposed, theclaim being put forvard that défendant 
No..2 was mortgagee in possession of tiié property, 
Plaintiff brought a suit to recover possesion of tue 
property alleging that the alleged rehan bond was 
a mere colourable transaction executed by defendant 
No. Lin favourof defendant No. 2, passing neither 
title nor possession but designed merely to defeat the 
claim of the plaintiff: e . 

Held, that the suit was maintainable, There was'no 
barto the plaintif succeeding on ths strength of 
his title after obtaining a declaration that the 
nominal transfer by defendant No, 1 in favour of 
defendant No. 2 was a colourable and a sham. brai. 








we. 


xox 
Transfer of Property Act+contd; 


saction. Bago: GoBIND KoRRI v., Ram Asray Sinai 

oe ' Pat. 615 
8.53—Sale of judgment-debtor's property in 
_execution—Objection by party that he is owner by 

-virtue of transfer to hitm—Deécree-holder, if can 

contest claim on ground that transfer was jrawdu- 

- tent—Separate suit, if necessary—Rule under 8. 53, 
.a8 to form of suit, if applieg to such defence— 
‘Defence -by 
wepresentative capacity—Mere fact that debts are 
“due from transferor, if sufficient to establish 
fraudulent intention—Prior and subsequent conduct 
of transferor, relevency of. 

Where in execution of a decree an objection to 
the sale of the judgment-debtor’s property -is made 
by a party. under s. 47, Civil Procedure Code, on 
the ground that he is theowner of the property by 
virtue of a transfer in his favour by the judgment- 
debtor, the decree-holder is entitled to contest the 
claim on the ground thatthe property was trans- 
ferred fraudulently. No separate suit for declara- 
tion ‘that the property is fraudulent need be filed. 
The rule contained ins, 53, Transfer of Property 
Act, as-tothe form in which the suit is to be 
broughb “does not apply to a defence raised by a cre* 
ditor, . Moreover, the defence of-the creditor in this 
case, can:be described to be made in a representa- 
tive character because it is open to any creditor to 
apply for a rateable share inthe sale proceeds of 
thé house jf it is sold. KAN: . 

The mere. fact that debts are due from the donor 
isnot alone éufficierit to establish a fraudulent in- 
tention ; on the other hand, it must be proved that. 
at. the time of the gift the motive for the transac- 
tion was to defeat or delay the creditors. There 
can however, ordinarily be no direct, evidence of 
the ‘existence ofa fraudulent intention, This can 
be inferred ` from cifcushstances:..proved in the 





_ ase.” 


` The subsequent and the prior conduct as. well as 
the’ contempordneous conduct of the transferor are 
all relevant and’ must be considered in order to 
decide what his motive was in transferring the 
property: -.- - ee 

\-Hetd, that considering all the circumstances of 
thè case, the relationship of the parties, the fact 
that’ atthe time when property was transferred to 
her zons the transferor did owe money to the credi- 
tors and subsequently had to transfer her goods at 
a‘'great loss to the other creditors and there weie 
still creditors who had not been satisfied, the in- 
ference was, irresistible that her motive in‘transfer- 
Ting the house. in.favour of her sons was to screen 
it trom her ereditors. RATTAN URAND v. FIRM KISHAN 
CHAND-lsHAR Das Lah. 830 


8. 53-A. Sux Transfer of Property Act, 1882, 
4 


~— 8. 53-A—5, 53-A, if retrospective. 

- Section 53-A, Transfer of Property Act, is retrospec- 
tive in its operation, TUKARAM GANPATRAO SuRVE V. 
ATMARAM VINAYAK GONDHLEKAR Bom. 40 


8.54. bre Berar Land Revenue Code, 1928, 
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ss. 54, 53-A—Equity of redemption of 
usufructuary mortgage, whether tangible property 
—Delivery — Usuyruciuary mortgagor selling 
equity of redemption—Vendee paying off mortgagee 
ang getting possession on date oF sate-—Possession 
whether amounts to delivery. 
k. The mortgagor is the owner of the property itself, 
and can transier the property itself subject to the 
mortgage, and- whether thè mortgage is with or with- 


creditor, if can be described in 
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out possession, ifthe moxtgagor transfers his rights. 
that may be regarded as a sale of tangible property. ; 
An equity of redemption of a usufructuary mortgage 
is, therefoie, a tangible pioperty and can be transs. 
ferred by an unregistered deed if its value does not 
exceed ks, 100. et 
lf on the date of the sale the vendee gets posses- 
sion of the property with the assent, expressed or: 
implied of the vendor, that amounts to delivery ‘of. 
property within the meaning of the s. 54, Transfer of: 
Property Act. É a 7 

An equity of redemption of a usufructuary mort-. 
gage was sold by the mortgagor to t% vendee. The 
sale-deed provided that vendee would pay. off the 
mortgagee and enjoy the property, and the vendee 
accordingly paid off the mortgagee onthe date of 
sale and took possession: ' 

Heid, that it cotifd faiily be held that the vendee 
got possession with the aggent ofthe, vendor which 
amounted to delivery of property. TUKARAM GANPAT- 
RAO SURVE V. ATMARAM VINAYAK GONDBLEKAR 

: Bom. 40 

——— 8. 55 (2). Sse Vendor and purchaser 342 
s. 55 (4;—Sale—Covenant 10 pay purchase: 

price and covenant to pay money in future, 

Daistinction—Transjeror transferring his property- 

—Transferce agreeing to certain thing—Transferes. 

going in liguidation—Transjeror, whether can claim 

charge unaer= 3:05 (4). , 

There is a world of difference between a covenant, 
to pay the purchase price and a covenant to pay & 
sum of money in the future: inthe one case. the 
consideration consists of money; in the other the 
consideration consiste of the covenant itself. .. , 
“Phere was an ‘agreement to transfer certain works, 
toa company, the consideration being partly in cash, 
partly in promise: to employ the trangferor, at 8. 
ce1taih rate and partly for the allotment pf shares 
to thë fransferor. The company went into. liquida- 
tion before thesé conditions were cairied.out. . ..: 

‘Held, the transferor could not _ claim. <a charge 
against the assets of the company under s, 95. His 
remedy lay otheiwise by action for breach , pf gons, 
tract, P. JOLNSTON 9. OFFIOIAL Liquiparor,. Hie : 
Covst, RANGOON | ay As Kang; 69; 
——.s. 58 (@)— English mortgage, whether 

contemplates absolute transfer to, mortgagee—— 

English mortgage of lessee’s inlerest tn | lease 
` Mortgagee's laubility to pay rent — Mortgage by 

absosute transjer, tf can be exfective without 

complytng with alt terms of English mortgage, 

Section 58 (e), Transfer of Property Act, express- 
ly contemplates by the words “and transfer, „the 
mortgaged property absolutely to the mortgages, 
but subject to a proviso that he will re-transier it 
to the mortgagor “the recognition of the principle 
o1 complete transfer. Where, , therefore, a lessee 
mortgages his interest by an Knglish mortgage, 
the whole ot his interest passes to the mortgagee 
and the mortgagee 1s liable to pay the rent reserv- 
ed by the lease, by a privity of contract between 
him und the leesor. The mere fact that the lessee 
was bou.d both to the lessor and the mortgagee to 
pay the rent has nothing to do with the Liability 
ot the mortgagee tu the lessor. BAJANG 

Section 5b, Transfer of kroperty Act, does not 
purport to enumerate a complete catalogue of per- 
missible mortgages. Noy dges ıt enact that a mort- 
page by absolute transigr shall not pe efective un- 
less it complies with all the terme of an English 
mortgage. Sbiva FRA8BAD BINGH v, Tom Smits 


kn e Pat. 292 
= = 85. 59-A, 92—‘Mortgagor’ in 3, bA, if 


IN 
Vol. 180) 


Transfer of Property Act—contd, 


includes person subsequently taking mortgage from 
morigagor— Rights of thied person redeemity mort- 
gage—Plaintiff purchasing equity of redemption 
in execution of his money decree—Second mortgagee 
obtaining decree on mortgage on failure by third 
mortgagee. th redeem him as  agreed—Plaintiff 
paying off decretal amount—Suit by plaintiff on 
second mortgage under s.92 impleading mortgagor 

‘and first, second and third mortgagees—He also 

claiming damages against third mortgagee for loss 

suffered by breach of contract to redeem second 
mortgage—Suit held could not be maintained under 

a. 92 —Claim for damages held not maintainable. 

A distinction, is drawn by s. 59-A, Transfer of 
Property Act, between thetwo categories of mort- 
gagore and mortgagees and the intention is that the 
persons who derive title from them are -to be persons 
who derive title asa mortgagor or asa mortgagee, 
That is, under the head “mortgagor” would be in- 
cluded persos succeeding eby inheritance or by will 
or by sale or by auction sale to the right of the equity 
of redemption held by a mortgagor and those words 
would not include persons who subsequently take a 

mortgage from the mortgagor. 

-The language ofr 92, para, 1, Transfer of Property 
Act, contemplates a suit for sale against a mortgagor. 
The rights which a person redeeming mortgage can 
claim against the mortgagor would be for sale and 
against other mortgagees would presumably merely be 
rights of priority. 

“A mortgagor made three mortgages in respect of 
the same property as follows: (1) simple mortgage 
to D (2) subsequent simple mortgage to S and (3) 
subsequent usufructuary mortgage again to D. D 
had agreed to redeem mortgage of 8. Plaintiff who 
had asimple money decree against the mortgagor 
pat up the property to auction sale and purchased 
ths equity of redemption. S subsequently brought 
a euit on his mortgage as D failed to redeem it as 
agreed and applied for final decree for sale. Plaintiff 
paid off the decretal amount and then broughta suit 
on the second mortgage to recover the smount paid 
by him basing his claim of s. 92, Transfer of Property 
Act, of the ground that by paying off 5, he was sub- 
rogated to the position of S. The mortgagor, S and 
D' were made parties to the suit, Plaintiff algo 
claimed damages from D on the ground that he had 
suffered owing to breach of contract by D to re- 
deem S: 

‘Held, that as the second mortgage of S had already 
been the subject of a decree, plaintif could not bring 
suit on the same mortgage. Merely joining the 
original mortgagor as a defendant did not satisfy, 
the requirements of s. 92, Transferof Property Act, 
because the mortgagor and S had no longer any right 
ofequity of redemption whatsoever. The suit could 
not, therefore, be maintained unders. 92. 

Held, also that plaintiff having purchased equity 
of redemption had derived his title from the mortgagor 
and being therefore a mortgagor within the meaning 
ofsa. 59-A was not entitled to right of subrogation 
under s, 92. 

Held, further that there being no provision that the 
benefit of such contract as made by D to pay off S 
attached to the equity of redemption, plaintiffs’ claim 
for damages could not be maintained. Prargy LAL v. 
Dina Natu All, 913 
s. 67—Burma (Adaptation of Laws) 
‘Order, 1937—Mortgage in respect of properties 
situate in Burma and Madras Presidency executed 
prior to separation of Burma from India~Suit in 
respect of both properties in Burma Court—Burma 
Court, if can pass decree for sale in respect of 
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properties situated in British India—Substantive 

rights of mortgagee, tf injured, 

The plain meaning of s 67, Transfer of Pro- 
perty Act, is that the mortgagee is entitled to 
obtain the assistance of the Court concerned in 
briaging the mortgaged property to sale, if the 
mortgage money has become due and remains 
unpaid. Whether the mortgages will have to obtaih 
one decree, or more than one decree, will depend on 
the procedure which has been laid down for such 
suits. The method of obtaining decree is a matter 
of procedure, no suitor has any vested interest in the 
course of procedure, nor any right to complain even 
if during the litigation, the procedure is changed, 
The Civil Procedure Code confers . no substantive 
rights: it is a code of rules whereby rights may be 
enforcei before the Courts. 

Where the plaintiff holds a mortgage in respect of 
properties situated “both in Burma and Madras 
Presidency in British India, the Transfer of Property 
Act, no doubt gives him a right of action in respect 
of both the properties in Burma and inthe Madras 
Presidency, but it makes nə provisions as to the. 
Oourts to which the plaintiff must have recourse in 
exercising that right of action It is obvious that he 

e must have recourse to the Courts having jurisdiction ; 
and the jurisdiction of the Courts is determined by the 
Oode of Civil Procedure. : 

If the Legislature intended to frame a new pro- 
cedure, that insteal of proceeding in this form or 
that you should proceed in another and a different 
way: clearly these by-gone transactions are tobe 
sued for and enforced according to the new furm of 
procedure. Alterationsin the form of procedure are 
always retrospective, unless there is some good reason 
orother why they should not be. 

A mortgagee held a mortgage in respect of prpe 
perties situate in Burma and Madras Presidency in 
British India. The mortgage was executed -prior to 
April 1, 1937, i. e., prior to the separation of Burma . 
from India. He instituted a suit in October 1937, 
in Burma for the recovery of the sum dus onthe mort- 
gage and for sale of the mortgaged property in default: 
of the payment: Fs f 

Held, that by reason of Burma (Adaptation of Lawa) 
Ordar, 1937, the Court in Burma had no jurisdiction 
t pass a decree for sale in respect of properties 
situate in British India. The plaintiff was entitled 
to adecres for sale only in respect of property 
situate in Burma within the jurisdiction of the 
Court. The substantive rights of the plaintiff were 
iu no wise injured, bacause, owing to the. fact that 
the procedure provided did not enable him to sue in 
one Court in Burma for sale of all the mortgaged 
properties, he could not bs deemed to have waivad 
his claim against the property situated in British 
India, inasmuch as it couli not be included in the 
present suit. A, K. R. M. M. K. ORETTIYAR Firem v, 
P. L. V M. VALIAPPA CHETTYAR Rang. 13 

8,76 (h). See Mortgage 795 
—S, 82— Person mortgaging certain properties 
including property C—Subsequent mortgage to same 
mortgagee of same properties plus property [-~Suit 
on subsequent mortgage—Mortgaged properties sold 
subject to earlier mortgage—All properties except O 
purchased by mortgagee—Suit by mortgagee against 
purchaser of property O for contribution— 
Purchaser, if liable. e .. 
The defendant executed a simple mortgage of four 
properties in favour of the plaintiff. C was one of 
the villages so mortgaged. The defendant subsequent- 
ly again mortgaged the same properties together 
with a village J in favour of the plaintiff, Tho 
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mortgagee brought a suit on foot of the subsequent 
mortgage and obtained a decree. The properties 
mortgaged were ultimately putto auction and all, 
with the exception of village C, were purchased by 
the plaintiff himself and C was purchased by one M. 
It was specifically provided in the proclamation bf 
stile that the properties were subject to the earlier 
mortgage. The plaintiff broughtea suit against M for 
contribution being the proportionate amount payable 


bý him: - f 

Taela, that the efect of the purchase by the plain- 
tiff'was to breakup the integrity of the mortgage 
atid a portion of debt which bore the sameratio to 
the whole amount of debt gs the value of the property 
piirghaced by the mortgagee bore to the value of the 
whole property comprised in the mortgage was dis- 
charged, It did not follow that the entire liability 
under the mortgage was wiped off because the mort- 
gageée himself purchased some of the items of the 
mortgaged property The purchaser of village C 
was therefore liable for contribution. MoramMaD 





ABDUL race v. BALDEO SAHAI All. 696 
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‘Sex, Transfer of Property Act, 1882, s. 59-A 913 

mm 88, 106, 111—Lease of land to defendants by 
plaintiffs by letters— Defendants agreeing to pry 
rent by 5th of every month and agreeing to give 
“khas possession within seven days of date when 
‘required todo so—Plaintiff serving defendants on 
Yst ‘day of month with notice to vacate land within 
seven days of receipt of notice—S. 106, if applied 
< Léase, if terminated by notice. 

The plaintiff leased out a piece of land to the 
defendants ón September 19, 1935, by a letter which 
ran as under. “Sirs, we rent the vacant land lying 
to ‘the east of the front portion of your house 
No. 25-1, Ratan Sarkar Garden Street on a fixed 
rent of-Rs; 31 per month and declare that we will 
pay the rent of the above premises by the 5th of 
each’ month, and when it will be necessary to give 
khas possession of the said premises, we will give 
khas possession of the same to you within seven days. 
If we failto do so,then we will make good ail 
your logs.” By their letter of Muy 1, 1937, the 
plaintiffs called on the defendants to remove certain 
stractures and quit and vacate theland and give 
vacant: possesion of the same within seven days 
from the receipt of the letter. The question was 
whether the notice was a valid one: 

Held, that s. 106, Transfér of Property. Act, was 
applicable to the agreement contained in the letter of 
September 19, 1935, The promise on the part of 
the’ defendants to take the vacant land on a fixed 
rent of Rs, 31 per month and pay the rent by the 
5th of’each month was either a definite agreement 
for. a monthly tenancy or if it could not be s> 
construed, it was certainly nota contract to the 
contrary within tke meaning of e. 106. If the 
letler ended with the words" by the Sth of euch 
month, “it could hamlly be argued that s. 106, did 
not: apply The effect of the concluding portion 
of the ‘letter was that, if the lease was determined 
in ány of the ways contemplated by s. 111, Trans- 
fer-of Property Act, the defendants covenanted to 
give. khas possession within s_ven daya of such 
determination. The ouly way that either party 
could dege:mine the tenancy by notice was by ob- 
serving the provisions of s. 106. RAIDYANATH BASAK 
v. ONKARMUL MANIOKLAL Cal, 93 
m= 8, 115— Lessee giving sub-lease and 
surrendering head lease—Sub-lessee. becomes lessee 
of original lessor—Surrender of ‘head-lease for 
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obtaining new leave—Subglessee continues to hold 
under lessee. 

The meaning ofe, 115, Transfer of Property Act, 
is that when a lessee has given a sub-lease and 
thereafter surrenders the head-lease to the lessor, the 
position of the sub-lessee remains unaffected, and he 
becomes the lessee of the original lessor on the same 
terms as in the sub-lease. If, however, the lessee 
surrenders the head-lease for the purposs of obtaining 
a new lease, the sub-lessee continues as before to 
hold und>r the lessee. SULEMAN HAJI AnMED OoMER 
v. DABABSAAW PIROJSHAW Dusas4 Bom. 945 
———— $S, 130 to 132, 6 (e)—Tringfer of pro- 

perty of minor—Alinor not suing to set aside 

transfer within limitation after attaining majority 

—Subsequent transfer by him of same property to 

another ~ Whether transfer of actionable claim— 

Whether transfer of immovable property—Whether 

mere right to sue. é . 

An actionable claim so far as can be inferred 
from ss 130 to 132 of the Transfer of Property Act, 
cannot include a right in immovable property. 

Where immovable property ofa minor is trans- 
ferred by his guardian and the minor after attain- 
ing majority does not institute a suit to set the 
transfer aside but subsequently transfers the same 
property tothird person, such a transfer is not of an 
actionable claim and cannot be a trinsfer of im- 
movable property because the minor not having in- 
stituted a suit within limitation ceases to have any 
rights in the property which he is capable of trans- 
ferring. At the best such a transfer is of a mere 
right to sue which is prohibited by s 6 fe) and a 
suit for possession cannot bə based on such a 
right. Nataa v. THAKUR Oudh. 329. 
Trusts— Public-— Suit relating to public charity— 

Allegations of serious breaches of trust by trustees 

—Collusive compromise— Adcocate-General should 

be brought on record. 

In a matter involving a public charity, it would 
be a most improper procedure to allow a collusive 
compromise between the parties in a case involving 
allegations of very serious breaches of trust by the 
trustees. It would be betterif the Advocate-General 
is brought on to the recordin all cages involving 
the execution of trusts relating to public charities 
andtake a sufficiently active partin them to protect 
the interests ofthe public. It isas much one-of his 
duties to do so, asit is theduty of the Attorney- 
General ia England to reprezent the public interest in 
cases of charities. I.E. Sgepat v. Magram Br Br 

Rang. 841 
U. P, Encumbered Estates Act (XXV of 1934), 

8.7 (1) (b)—Liability of two debtors joint and 

several—One of them being landlord applying under 

8, 4—~Sutt by creditor against both—Other debtor, 

ee can object to institution of suit as against 

him. 

The debts referred to in s.7 (4) (b), U. P. Bo- 
cumbered Estates Act, cannot be the debts of a 
person who is not a landlord and who has made no 
application under 8. 4 of the Act. 

Where, therefore, the liability of two debtors is 
not merely joint, but also joint and several, and 
one of them happens to bea landlord who makes 
an applicatio® under s 4, Encumbered Estates Act, 
it is not open to the other to raise the objection 
that the suit, so far as it relates to him, cannot 
be instituted. Swapesar Bim COo., LTD., AGRA 4, 
Sarv NARAIN KATIYAR ° All. 114 
U P. Nalk Giris’ Protection Act (II of 1929), 

s$ 4—Order under, passed by District Magistrate 

without following prozedure prescribed by Criminal 


\ 
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Procedure Code—Ordér, if can be set aside under 
3. 439, Criminal Procedure’ Code (Act V of isha), 
The U P. Naik Girls’ Protection Act, has given 

certain powers to the District Magistrate, nat in his 
capacity as the presiding officer of the Court of the 
District Magistrate constituted under the Codeof 
Criminal Procedure, but in that of an officer specially 
appointed by the Government to carry out the pro- 
visions of the Act. Ins. 4 of the Act, everything is 
left to the opinion of the District Magistrate and 
thére is absolutely no suggestion that for the purpose 
offorming- his opinion, it will be necessary for him 
to\make any inqyiry orto have any specified materials 
before’him. Nor is there any general provision inthe 
Act making it incumbent on him to hold any inquiry 
or other proceedings inthenature ofan inquiry 
before forming his opinion and basing an order 
thereon, f 
Where, therefore, a District Magistrate passes an 
order in exercise of the special powers conferred 
upon him by s. 4 of the Act without following 
the procedure prescribed by Oriminal Proce- 
dure Code, be does not, in passing such an 
order, function as an inferior Criminal Court so 
` that the revisional powers of the High Court under 
s. 439, Criminal Procedure Code, cannot be invoked 
for setting the order aside. HAZARI v. eager 3 


U. P. Temporary Postponement of Execution 
of Decrees Act (X of 1937),s 5— Language of 
8. 5is. clear and should not be interpreted with 
reference to Preamble—Suit against agriculturist 
on April 29, 1938, on pro-note executed on January 
20, 1935, is in time—Interpretation of statute— 

“ Preamble. É 
Where the.terms of an enactment are clear, precise 

and unambiguous, it must be applied and enforced 

according to its plain meaning, and it is not the 
business of the Court to speculate as to what might 
have been in the mind of the Legislature as it may 
appear tothe Court from the Preamble or otherwise. 
Having regard to the very clear language of s. 5, 

U. P- Temporary Postponement of [Execution of 

Decrees Act, a suit instituted, against an agriculturist 

on April 29, 1938, upon the foot of a promissory note 

executed on January 20,1935, is within time. BADRI 

Prasan v lam NARAIN SINGH All. 50 

— S$. 6—Suit for damages for tort—Money 
decree passed on compromise—Decree, whether for 
damages for tort—If comes under s. 6. ` 
A money decree passed on a compromise in a 

suit founded on a plaint in which damages for 

tort were claimed, is certainly to be construed as a 

decree. for damages for tort and comes within the 

mischief of s, 6 of the U. P. Temporary Postpone- 
ment of Execution of Decree Act, and the judgment- 

‘debtor cannot claim the protection of the Act,” Jar 

DAYAL v. JAGDEO NARAIN Oudh 117 


U. P. Town Improvement Act (VIII of 1919). See 
Oourt Fees Act, 1670, s. 8- 73 
s. 64—Disagreement—~Assessors not agreeing 
to compensation suggested by Chairman but wishing 
to hear further evidence before assessment—Asacss- 
ment made subsequently by Chairman alone, if 

proper, - . 

Where the amount of compensation suggested by 
the. Chairman of the Tribunal is not agreed to by 
the- assessors who thimk it necessary to hear fur- 
ther evidence*before asséssing compensation and 
they accordingly suggest that- without such further 
evidence, they are unable- to agree with the Ohair- 
man but the Ofiairman instead of calling upon them 
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to state the amount of compensation which the 
assessors think should be given, upon the evidence 
as it standas proceeds. to assess compensation him- 
self, the assessment made by him alone is not proper 
ag there was no disagreement between the Chairman 
and *the asseasors. Secretary OF State v. KARIM 
Bux All. 882 
U. P, Village Panghayat Act (VI of 1920), 

88, 71,53—Village Panchayat, whether ‘Court’ as 

defined under s. 6, Criminal Procedure Code (Act 

V of 1898)—Collector digmissing under s. 71, 

application of accused found guilty by Village 

Panchayat—Revision to Chief Court, if lies. 

A Village Panchayat constituted under U P. 
Village Panchayat Act, is not a Court “constituted 
ander any law other than this Mode" as defined 
under s 6 of the Code of Criminal Procedure and 
is, therefore, not a body subject to the revisional 
jurisdiction of the Ohief Court. 

No revision, therefore, lies to the Chief Court 
against anerder of a Collector dismissing under 
8. 71 of the Panchayat Act, an application made to 
him by an accused who had been found guilty of an 
offence under Penal Code, by a village Panchayat. 
BADRI Naty y. Sazopaan Oudh 142 

*Usurious Loans Act (X of 1918). Sze Madras 

Agriculturists Relief Act, 1938 

s. 3 (as amended in U. P.;—Court's 
discretion to decide whether certain rate of interest 
is excessive — Discretion exercised prpperly—No 

interference in appeal. i 

The United Provinces Act XXHI of 1931, has fixed 
limits within which a Court has discretion to hold 
whether a certain rate of interest is excessive or 
not. The discretion is, however, to be exercised 
with due regard to all the circumstances. Where 
the lower Court has exercised the discretion pro- 
perly, the High Court would not in appeal interfere 
unless a good cause is shown for so doing. B, Sarsvuir 
Trasap v. Bars Natu SINGH Oudh 1007 
8, 3-~Requisites tobe proved under—Bihar 

Money Lenders Act (IIT of 193+), a. l— 

Applicability—Contract Act (IX of 1872), s. 74. 

In order to avail himself of the provisions of 
s. 3, Usurious Loans Act, a party has to establish 
that interest is excessive and that the transaction 
as between the parties tlereto was substantially 
unfair. A contract to pay compound interest is 
perfectly legal andamere fact that the interest 
charged is to be compounded at the rate of 18 per 
cent is not sufficient to show that the interest is 
excessive, 

In a mortgage deed, the interest stipulated was at 
the rate of Re. 1-8-0 per cent per mensem and there 
was a further stipulation that the mortgagor would 
pay interest ut the rate stipulated every month, but 
in case he did not do so, the amount of interest will 
be treated: as principal at the end of six months, 
There was evidence that upon a report of the Receiver 
of the property, the Court had considered the terma 
and recorded an order showing that in the 
circumstances the compound interest on the loan 
was justified There was no-evidence to indicate 
that the Receiver was acting in collusion with the 
mortgagee or that any fraud was practised*by the 
mortgagee in obtaining the” Court's sanction: 

Held, that the circumstances did not attract the 





operation of s. 3 of the Usurious Loans ct The- 


rate ofinterest which was agreed upon, must be held 


to be a reasonable commercial rate between the- 


parties to the transaction. The Court could not taka 
into consideration in reducing “the rate of ‘interest 
agreed upon, the fact that the interest had become 
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excessive by reason of deliberato non-payment by 
ortgagor for a number of years. 
themy farther that s. ll, Bihar Money-lenders’ Act, 
1938, could not be applied to give relief to the mort- 
T. x < 
E a stipulation to pay compound interest at. the 
game rate as on the principal cannot be held tosbe 
a stipulation by way of penalty within the meaning 
of s 74, Contract Act. MUKTESWAR- TRIGUNAIT Y. 
Satya OBARAN SRIMANI ; Pat.109 
Vendor and purchaser — Breach of implied 
contract Damages : for—Sale deed stating that 
„possession of land sold was given to vendee—Véndor 
undertaking to compensate vendee, if he was dis- 
possessed of whole or part of land sold due to 
defect of title of vendor—Portion of. land already 
granted by vendor to third perscn as shankalap land 
'—Vendee, aa result, not getting possession of such 


‘land —Vendee held entitled for damages in respect- 


of such land—There was held implied covenant of 

title in sale deed—Suit for damages held governed 

by Art. 116, Limitation Act (IX of 1909) and not 

by Art. 97—Transfer of Property Act (IV of 1882), 

5 (2). 

Nn ons Heed was executed by defendant transferring 
his-zemindari property in favour of plaintiff. It 
contained a clause that the property sold was sold 
free from all sorts of debts and Habilities and did 
not stand charged toany one in any way. There was 
a further clause that if on accoantof any defect in 
the title of the executants the wholeora part,of the 
property sold passed out of the possession of the 
vendee, the executants would be liable to pay to the 
vendees the consideration thereof together with costs 
and interests, etc. The deed further stated that the 
vendees were put in possession of the land sold and 
that they became absolute owners ofthe land. A 
portion of the land sold was, however, granted by the 
vendors to certain person for religious pur- 
poses and the shankalap was madea long ago. On the 
next day of the registration of the sale deed mutation 
ofthe shankalap land was made in the fame of the 
persons to whom the grant was made. The plaintiff 
applied for mutation but it was effected in his favour 
excepting the shankalap land and he did not therefore 
get possession of this portion of land. Plaintiff led 
a suit for damages for breach of covenant of title and 
quiet possession, against defendant. The suit was 
brought more than three years after the date on 
which the application for mutation of the shankalap 
lund was made : f ; : 

Held, that a narrow interpretation could not be 
placed upon the clauses in the sale deed and even if 
plaintiff did not get actual possession of the shankalap 
land, he was entitled to cc mpensation. , 

Held, also that under 8. 55 (2), Transfer of 
Property Act, there was animplied term in the: 
contract and under this implied teim there was a 
liability on the: vendors for title and power to trans- 
fer, Vendors did not have title to the shankalaparea, 
nor had they power to transfer it, As the gale-deed 
represented that they djd transfer the whole area and 
had power to doso, there was clearly a breach of the 
implied covenant also and the vendor was liable for 
damages. . | , 

Held, further that the suit was governed by Art 116, 
Limitation. Act and pot by Art. 97 and was therefore 


in time. LAOHMI NARAIN. v. HAR Swarup All, 342 
Wagerin transactions — Speculati.n. FEER 
_Contrac 7 453 


Will—Application mdde to Deputy Commissioner by 
person informing that after his death his wife 
| who was his sole heir would be absolute proprietor 
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cf his whole property—Whether will~Analogy of 

will of taluqdars, if applies to such document. 

An @pplication made Wy a person to the Deputy 
Commissioner stating that he was ill, he had no 
issue and that his wife was the sole heir who 
would sucesad to the whole estate after the appli- 
cant's death as absolute proprietor, cannot be con- 
strued as a will and the analogy of- the willa of 
taluq ‘ars expressed in: the. form of letters in reply 
to a notice from the Commissioner at the time of 
the grant of sanads to taluqdara of Oudh does 
not apply to such document, Desir Dayan v. RADHA 
KRISANA 4 Oudh 888 

Construction—“ Heir,” technical meaning 
considered—" Heir“ held not used*in technical 
sense— Words and phrases — Bengali words 

“uttaradhicari” and “warrigh", meanings of. 

The Bengali words uttaradhicari and warrish 
have exactly the same meaning and connotation as 
the English word “heir”. In the legal, technical 
and correct sense of th@ word, an heir comes into 
existence only on the death of the ancestor and not 
before. An heir is -a person who succeeds by 
descent to an estate of inheritance, he is a person 
who after his father’s or ancestor's death has a. 
right to inherit all his landa, tenements and here« 
editaments. : 

Held, after considering the facts.of the case and 
the terms of the will that in using the words 
uttaradhicari and warrish, the. testator did not 
intend the words to have their strict legal and 
technical significance. Nor did the testator use the 
word “heir” in the sense of “heir presumptive,” 
Guroupas Roy UHOUDHURY y, BHUPENDRA Nata Roy 

Gal, 692 


t 





—Ezecutor—Egecutor held trustee. ' 
Where the persons named in a willare not merely 
executors butars also charged with the duty of 
managing the property and paying the income to 
charity and only the income is disposed of under the 
will, some one must havea legal estate in the corpus 
and taking into consideration the duties enjoined 
upon the execators and also the possibility of having 
successive legal estates, the executors are in all but 
name trustees. 9, K. VENKATA-SUBRAMANIA AYYAR V, 





SIVAGURUNATHA OHETTIAR Mad, 462 
—Ezecutur—One of executors of will also 
beneficiary under will along .with infant 


beneficiaries ~He should take exceptional care in 

making apportionment— Allocations to himself and 

infant beneficiaries should be made after they are 

considered by co-executors and guardians of infante, 

Where one of bhs executors of the will is also a 
beneficiary-under the will along with other benefi- 
ciaries who are infants, in making apportionmsnt, it 
js very necessary that such executor should proceed 
with exceptional care, and in making allocations to 
himself as beneficiary and to other infant beneficia- 
ries it isof great importance for him to have the pro- 
posed allocations on each side carefully considered 
both by the other co-executora and the guardians of the 
infant beneficiaries. Mary uizaseta Woop 4, 
GERALD ALLAN Woop PGC 612 
—Interpretation—Principles — Interpretation 

put on another will by Courts, if can be considered. 
- To construe one will by having recourse to the 
interpretation put on another will by some other 
Court because there are points of resemblance be- 
tween them, is not a proper method of approach, A 
single word, the turn ofa phrase or the other terms 
of a deed may give to a clause a signifscance which 
is entirely different from that which would attach 
to a clause, otherwise similar in another deed. It- 
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would, be a profitless tasketo compare the various 
interpretations put on the word “heir” in the 
different wills which have formed the subject-matter 
of judicial degision in England. The better course 
would be to study the terms of the will under con- 
sideration, to come to an understanding of the in- 
tention of the testator, if possible, and to give 
effect to this intention unless it is prevented by 
the law. In arriving at a decision regarding the 
intention of the testator, certain principles of con- 
struction must of course be remembered. There are 
two cardinal principles to be observed in the con- 
sideration of wills, deeds and other documents. 
The first is that clear and unambiguous dispositive 
words are not’ to be controlled or qualified by any 
general expression of intention. The second is that 
technical words or words of known legal import must 
have their legal effect, even though the testator uses 
inconsistent Swords unless those inconsistent words 
_ ere of such a nature asto make it perfectly clear 
that the testator did pot mean to use the technical 
terms in their proper sense. Gurupas Roy CHOUDHURY 
v, BHUPENDRA Nats Guose Cal, 692 
WORDS AND PHRASES.— 
Agricuiturlst, meaning of. Bre Civil Procedure e 
Code, 1908, s. 60 N 242 
Helr, meaning of 692 
Workmen's Compensation Act (VIII of 1923), 
s 2(1)(n). Sse Workmen’s Compensation Act, 
1923, s. 20 313 
mS, 2 (2)—Injury to workman confined to one 
-~ limb only—Comtensation other than that which is 
provided for loss of such limb, when can be awarded. 
In ordinary cases where the injury is confined to 
one limb only, the injured party is not entitled to 
any compensation other than that which is provided 
for the loss of that limb alone, unless it is proved 
that the injury has caused additional incapacity 
which would entitle the claimant to claim com- 


ensation for dptal loss to some other member of, Q 


imb. 

Hence where the applicant has received injury 
whereby he is deprived of the use of the iudex and the 
middle fingers of his left hand, the applicant is not 
entitled to compensation for the loss of the left arm 
below theelbow if there is no evidence to show that 
there has been complete and permanent loss of the 
left arm below the elbow. Massgs.Jacan Nata 
Beras OIL MILL, Vv, SOEMBAR All. 530 
—S$S. 4, 3-—Principle on which compensation 

is to be awarded, determination of. 

The principle on which compensation is to be 
awarded has to be determined in accordance with the 
provisions of the Act and cannot be departed from 
on grounds of sentiment, much as one may deplore 
the unfortunate consequences to the claimant as a 
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result of the accident, Jagan Nata BRIJRAS Ori, 
MILL y SOEMBAR All, 530 
—8. 19 —Compensation or damage on account of 
arrears of pay. ` 

16 is not open to the Commissioner to award any 
damages or any other compensation except that pro- 
vided by the Act syeh as for arrears of pay. The 
labourer, if he is sọ advised, can seek his remedy 
elsewhere. Jagan Natu Briseas Om Mru v. 
SomMBAR All, 530 
——— $88.20, 2 (1)(n), Sch. H, cl. (liilj—Com- 

miasioner appointed under Act, whether “Court 

Subordinate” to High Court within meaning of 

s. 115, Civil Procedure Code (Act V of 1908) — 

Workman claiming compensation under s. 2 (1) (a 

and Sch. II, cl. (iii}—Necessary requisites, 

Where a Oommissioner is appointed under Work- 
men’s Compensation Act and adjudicates a claim 
made under the Act, the Commissioner is a “Court 
subordinate to tha High Court” within the meaning 
of s. 115, Civil Procedure Code, or s. 4 , Punjab Courts 
Act, anda revision is competent under s. 115, if the 
Oommissioner has no jurisdiction to entertain the 
application, or had acted illegally or with material 
irregularity in the exercise of his jurisdiction. 

The facts found were that the employer carried on 
business in two factories, in one of which 40 persons 
were employed for making perambulators and in the 
other 11 persons were employed for niekel-plating, 
and that both the factories were really branches of 
one and the same bnainess: 

Held, that this finding, however, was sufficient to 
bring the case within the definition in 3,2 (1) (n), 
Sch II, el. (¢ét)of the Workmen's Compensation Act. 
The definition does not say thatthe number of per- 
sons employed should be fifty in the whole business 
or in the factory concerned, but what was necessary 
was that this number should be employed “in the 
premises” or within the precincts” thereof. Fieu 

. D. Grsncnanp PERAMBULATORS & TRIOYOLE 
MANUFACTURERS v. ABDUL HAMID ` Lah. 313 

—8. 30—Appeal under Act—Evidence showing 

that claimant has lost only index and middle fingers 

of left arm—Question whether he is entitled to 

compensation for loss of left arm below elbow, is 
substantial question of law. 

Where in an appeal under the Workmen's Oom- 
pensation Act the question involved is, whather the 
claimant is entitled to compensation for loss of left 
arm below the elbow when the evidence shows that he 
has suffered loss only of the index and the middle 
finger of the left arm, the appeal involves a sub- 
stantial question of law. Jagan Nata BRIJRAS OI 
MILL v. ScEMBAR All. 530 

sah Seh. l, Gl. (Ili) Ser Workmen's Oom- 

pensation Act, 1923, s, 20 313 
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: “POUNDS STERLING” 


“Pounds sterling” means, to the man in 
the street, English pounds. The legal 
meaning of the term is the same; so held 
the Judicial Vommittee in De Bueger V.J. 
Ballantyne & Co. (1938, 1 All E. R. 701). 
The word, observed Lord Wright, giving 
judgment in that case, “if it is used in any 
business document in London, it naturally 
means ‘British sterling’, and nothing else.” 
“A service agreement was made in 1932 
in London between a New Zealand company 
(having a London office), and the appellant, 
of Regent's Park. He was to proceed to 
the company in New Zealand as a tailor's 
Cutter for three years, at “seven hundred 
pounds sterling’ a year. Dves that mean 
seven hundred pounds “acccrding to the 
English or the New Zealand value of the 
Pound’? In 1932 the N. Z. pound, as com- 
pared with the Kngiisn pound, was at about 
10 per cent. discount, later the discrepancy 
Tose to 23 per cent. 

‘Toe Supreme Vourt of New Zealand said: 
“sterling” in tnis contract meant “English 
currency,” in contrast with tne currency 
in otner countries. The Court of Appeal 
there (by @ majority) neld that since the 
word “steriing’ was used both in England 
and in New Zealand, it meant tue currency 

` which has taken the place of gold as legal 
tender; tLe obligation would be discaarged 
by the tender ot tnat whica is legal tender 
at the place of performance. ‘his judg- 
ment the Judicial Committee reversed, 

In Auelaide Hlectric Supply Co. v. Pru- 
dential Assurance Co. (1934, A. O. 122), 
the House of Lords held that dividends 
Payable in Australia under an English con- 
tract were payable in Australian currency. 
Prima facve—in the absence of any term 
to tnae contrary or of a necessary. inference 
to the coutrary~tue law of the mode of 
performance ot an gbligation is the law of 
the country of performance. Of this an 
essential element is the law of currency of 
that country. | After examining the history 
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of Australian currency, Lord Wright there 
suid: “...not onlyin a business sense, 
but in a legal sense the currencies of Eng- 
land and Australia are and were at all 
material times different currencies, notwith- 
standing the identity of the unit of account” 
(at p. 155). ‘Lhe question in the Adelaide 
case was: “Which currency was intended 
on the true construction of the special re- 
solution?” On the facts there, Australian 
currency was clearly intended. 

Inthe De Bueger case, the Judicial Com- 
mittee thought that the word “sterlmg” was 
added for a particular purpose: ‘in order 
to define what means of discharge, that is, 
what currency, was being stipulated.” On 
the principle of the Adelaide case, if the 
word “sterling” had been omitted, the salary 
would have been payable in New Zealand 


pounds—the pounds of the place of pay- | 


ment. ‘Ihe insertion of this word was 
expressly intended tə displace the prima 
facie rule. The agreement was “formal 
and studied,” drawn up and executed bet- 
ween the company's London house and a 
London resident. in a service agreement 
the insertion of “sterling” was not ‘common 
form.” In a London business document 


“the word can only mean ‘British sterling.” 


With this signilicance it is used in exchange 
quotations and international transactions; 


“sterling” and Dominion currency is a - 


familiar contrast. Moreover, in 1932 ex- 
change questions were ‘‘matters of business 
moment," ‘The appellant, who was going 
to New Zealand, might naturally desire to 
be assured that he would be paid in the 
currency with which he was familiar.” 

ln Auckland Corporation v. Alliance 
Assurance Co. (1937, A. O. 537, 604), Lord 
Wright, M. R. (as he then was), elavorated 
the principles of the Adelaide case, stating 
that it was a prima facie rule “ia the 
absence of express terms to the cuntrary, 
orof matters in the contract raising an 
inference to the contrary.” In the Adelaide 


fi 


cage there was “no express term to show 
what currency was intended by the word 
‘pound. ” 

The meaning of ‘1001. sterling gold coin 
of Great Britain of the present standard 
weight aud fineness” has very recently Ween 
again considered by the House of Lords in 
New. Brunswick Railway Vo. v. British and 
French Trust Corporation, Ltd. 11938, 4 All 
E. R. 747). Therailway company, a Cana- 
dian corporation, issued in 1884, 6,000 first 
mortgage gold bonds secured by a mort- 
gage trust deed and due in 1934, each 
bond to be paid as stated above. The 
interest coupon stated t at the company 
would pay the bearer 2l 10s. sterling in 
August, 1934. The bondholders claimed 
the sum in sterling calculated at that date, 
then representing the gold valuein 1984, 
The railway ccmpany. wished to pay only 
100i. sterling upon each bond and interest 
on the same basis. Several points arose for 
decision, including the effect of a default 
judgment previously obtained upon another 
bond, and the effect of Canadian legislation 
passed in 1937 since Hilbery, J.’s judgment 
delivered in 1936 {and now appealed from 
in the present case. A default judgment, 
it Was held, is not an estoppel of a defence 
which was not, but might have been raised, 
nor should such a judgment deal with tLe 
constructicn of adccument. The Canadian 
statute which interfered with vested rights 
should not be treated as retrcspective ; 
the Appellate Court could not give any other 
judgment than that. which the trial Court 
could have given. 

But what was the meaning in this bond 
ofthe “gold clause "? The House applied 
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the rule in the Feist.case (1934, A. C. 161), 
whieh, in the absance of clear language 
to the contrary, is a general rule for the 
construction of all gold clauses: per Lord 
Romer, at pp. 767, 768. “The bonds were 
not contracis for payment in gold coin as 
a commcdity or in bullion,” said Lord 
Wrigtt (at p. 791), “but were contracts for 
the payment of money, the amount of which 
was to be measured by the value in sterling 
at the due date of 100 gold. coins of Great 
Britain of the standard weight and fineness 
existing at the date of the bond.’ The 
debtor's duty is not to deliver gold but to 
pay a sum equal at the due date to ihe then 
value of gold coin. 1001. is merely “a 
measuring point or yardstick.” The object 
of the gold clause was to protect a creditor 
against the risk of the depreciation of cur- 
rency. The capital sum fixed in 1884 could 
not be ascertained, at Lord Komer pointed 
out (at p. 76%), until 1934, when it fell due, 
since the amount would depend on the 
value of gold in 1934. 

But the Feist rule did not apply to the 
payment ofthe interest. “5l. sterling per 
centum perannum payable semi-annually” 
—these words are unambiguous: no more 
than tl. was due. In the promise to pay | 
interest, no mention of gold coin was made : 
the interest was a fixed amount Nor 
could the term “sterling” in this clause . 
mean “sierling as aforesaid,” i.e, “as in- 
corporating a reference to gold,” for if that _ 
were so, it would be impossible to ascertain- 
in any year (except 1934) the amount of the 
principal upon which interest was payable: ; 
per Lord Kussell of Killowen, as p.759.— | 
The Law Journal. 





CRIME AND SOCIETY 


Viscount fanuel delivered the Clarke, 
Hall Lecture cn October 27, under the 
title “Is the Criminal to Blame—or 
Society ?" 

The existence of crime, Le said, presented 
8 problem and pointed to a duty, end the 
matter was by. fo means simple. Thcse 
who tlought carfully, in answer . to the 
question why the criminal committed bis 
crime, found that ysycholcgy camein and 
heredity end exvircpment. man said: 
“Well, I can't kelp it, that's the way 
I'mmadé.” A Lumene and raticnal age 
asked whether after all the criminal might 
not have a genuine grievance. There was 
an uneasy feeling that his complaint 


against society might, perhaps, be at least 
aswell founded as society's ccmplaint 
against him. It was questionable wheth 3 
the whole system of penal Jaw had any 
real moral justification. The body, mind 
and character, of every person was the 
outecme of prior causes, pre-natal and 
post-natal. ‘ihe personality created by. 
the past was sLaped bythe present. If. 
an individnal was the passive product 
of external, causes, there would be no such. 
thing as personal responsibility, and 
punisLiment would . nferely „be cruelty.. 
As soon asthe problem of free will was 
mentioned, most people exclaimed autor., 
matically that it was an” insoluble 


` 
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mystery and that further discussion was 
a waste oftime. But the issue could not 
be passed bv. particularly by those, who 
were trying to deal with the questions that 
Jay at the roat of criminology. Thev 
conld not be like the man who said: “I 
will look my difficulties firmly in the face 
and pass on.” 

It was an obvions fact that everyone 
chose every dav andevery hour between 
this conree and that. The first question 
was: What isthis “J" that chooses and 
wills? Jt could only .act in accordance 
with its own nature and character, and its 
nature and character were the ontcome 
of causes operating inthe past. But those 
prior: causes were not all external to itself. 
Human perstnality was nota mere bundle 
of effects of past causes. The effects sub- 
sisted, but thev had been fused into a 
new, entity. The verv exercise of the 
power of choice belped to determine the 
character of the self in later stages. Actions 
habit | and character formed. an ever 
interacting circle. While the philosopher 
might investigate the “I,” the practical 
man had to accept it as he found it, 
and he felt himselfto be a person on 
his own, responsible for whathe did. He 
must be treated as responsible, for on no 
other terms could the practical affairs of 
life be conducted. 

There were two answers to the young 
criminal who pleaded that he was merely 
the product of circumstance. The first 
was that prior causes bad given him not 
only the character that yielded to temp- 
tation but also a conscious will whereby 
he might have resisted. The second 
answer was that one of the factors in 
deciding a man’s choice was the probable 
. consequences of his action. It was un- 
doubtedly true’ that if all the police 
forces were abolished and no cone were 
ever prosecuted for his actions, the 
number, of persons who would choose 
to commit crimes would be very much 
greater than it was now. It was false 
fo say that whether’ or not a man 
was to commit a crime was predetermin- 


ed by his hereditary environment. The 
penal Jaw was itself one of the ele 
ments that helped to determine his 
choice. 


Three factors combined tn case action 
whether criminal or not. The first was 
the physical nature, of the person who 
acted; this was primarily the product of 
heredity, but was affected by environment 
and. by the hapitd he had himself formed, 
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The second was the complex of influences 
continuously brought to bear upon him 
by society throughout his life. The third 
was his own power of choice. Because 
it was plain that social environment had 
a great deal to do with individual action, 
people jumped to the conclusion that it 
bad everything todo with it. Tout com- 
prendre, c'est toutepardonner was a very 
dangerous principle. Another French 
saving with a good deal of truth was: 
Qui sauve le vautour est reponsable de sa 
e. 
ma answer to the question, “Ig the 
criminal to blame, or society?” would 
therefore, be: sometimes the one, sometimes 
the other, but usually both, To what 
conree of action should this answer point ? 
Eighty thousand pers%ns were tried for 
indictable offencesin Great Britain every 
vear; there were 12,000 men and women 
in the prisons to-day as well as 10,000 
boys and girls at approved schools. What 
ought to be done about it? Remedial 
measures must have regard to the three 
causes, heredity, environment and choice. 
All possible steps must be considered to - 
encourage breeding from good types 
rather than from bad, and the question 
of control of the feeble-minded arose 
here. These, however, were specialised 
subjects. Environment raised more general 
questions and was more amenable to 
social action. A man was not born a saint 
or a gangster; there was. predisposition 
but not predestination. Society could 
not go into individual cases; ib had to > 
frame its system so that all were encouraged 
to do right and discouraged from doing 
wrong. : 
Education was society's best instrument. 
A welleducated nation would have a 
lower percentage of crime, using “well- 
educated” to include moral and physical 
training and qualities of character. 
Dr. Inge’s observation had much force: 
“The proper time to influence the 
character of achild is about 100 years 
before he is born.” What was done or 
left undone to-day must powerfully affect 
the people of a century hence, | Housing 
conditions were important in this connec- 
tion; Bill Sykes and Fagin would not be 
found ina Garden City. Fresh air was 
the best disinfectant for anti-social 
germs. The economic factor counted for 
even more; poverty was without question 
the chief cause of crime. A large pro- 
portion of the men in the local prisons 
were ofa weedy and gweakly type, of poor 
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intelligence; unqualified for any artisan's 
trade and not strcng enovgh for unskilled 
labour; they tried tolive by their wits, 
of which they usually had none, so that 
they wandered in and out of workhouses 
and jails. Anytbing that tended toim- 
prove and stabilise trade and industry 
lescened crime. Regular werk and good 
wages were tke best propBylactic. 
Nevertheless, offenders would not cease 
to exist even if the social system were 
perfect. A lesson that society should 
have learnt very early was that the 
offender must be studied before deciding 
how to deal with him. Not every patient 
needed a dcse from the same bottle. 
Some movement in the direction of Samuel 
Butler's Erewhon was needed. Until 
quite recent years the rule bad been 
treatment first, diagnosis afterwards. 
Only in prisons and reformatories had 
any attempt been made to study the 
characters of the cffenders. With 
establishment of the juvenile courts and 
probation, anew system had been begun. 
Nevertheless, some offenders proved intrac- 
table. If they finally decided not to be 
law-abiding, scciety must have some 
methed of safeguarding the life and 
property and peace ofthe others. It was 
difficult to see what could be devised 
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ADDED 


In Harris v. Associated Portland Cement 
Manufacturers, Ltd. (1938, 4 All E. R. 
831, the House of Lords has criticised 
the careless use of the expression “added 
peril” to deserite a possible defence to 
a clatm for workmen’s compensation, and 
at the same time has strengthened the 
Jaw in favour of a negligent workman. In 
this, as in many other cases under the Act, 
their Lorpships have emphasised the necessity 
for: paying close attention to the wording of 
the Act fitself: if an injury arises by 
accident out of and in the course of the 
employment, the statutory tight to com- 
pensation is given, whatever objections 
{here may appear to be. It is important 
to notice that certain expressions of Lord 
Hailsham in Stephen v. Cooper (1929, 
A. 0. 570) are now said by their Lordships 
to be limited to the facts of the case 
then before the learned Lord and cannot 
be referred to as having an unqualified 
® range of application. 

Perhaps before going on to give an 
account of the recent case,- it will be 
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other than some form of prison system. A 
prison did not deter, those who were in 
it, but it did not follow that it had not 
deterred many who remained outside, 
The efficiency of the police was, very im- 
portant; the more certain å crime ‘was 
of detection the less need there would be 
for prisons. But at present prisons were 
necessary, and the important thing was 
to make sure that they did not deteriorate 
their inmates. It had been said that 
English prisons were engaged in the 
manufacture of hardened villains out of 
reclaimahle criminals. All that was becom- 
ing athing of the past. The spirit of 
anger and resentment had gradually been 
eliminated from the penal system. A’ 
fully civilised society would deal with 
prisoners in the spirit of the surgeon 
who cut out a diseased organ or a 
health authority who detained an infec- 
tious patient in isolation. 


The work tobe done in the fields of- 
keredity environment and individual con- 
duct was vast and varied. It demanded 
intelligent direction by the State and 
considerable financial provision. It demand- 
ed alsothe efficient and devoted service - 
of vast numbers of men and women-— 
The Law Journal. . 7 





PERILS 


useful to recall the facts of Stephen v. 

Cooper. In that case a farm labourer, 

who was driving areaping uachine drawn 

bhy two horses, chose to walk along 

the pole for the purpose of refixing a chain- - 
trace. Slipping from the pole, he sustained 

serious injuries under the machine. 

Pcasibly the arbitrator could have found . 
that he was doing his work, but doing it 
carelessly; instead, the arbitrator found that 
the “appellants act in balancing himself 
on and in walking along the sloping pole 
..was a foolhardy act of bravado”, and 
tock him rigbt outside the scope of his 
employment. The House of Lords decided 
that the evidence justified this finding. 
Lord Hailshem said: “If the accident arises 
from some peril to which the workman 
has exposed himself by his own conduct and 
which he was not obliged to encounter by . 
any terms of his contract of service, the - 
accident cannot be said to arise out of 
his employment.” This language was 
apt to describe the facts of Stephen v. 
Cooper, but it does not follow that if 
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can be taken as an exact statement of 
the Jaw in other gases. It might equally 
ba said that if an a@ecident does *ariss 
out of the emplovment, its nature is not 
altered by the fact that the workman has 
exposed hiniself to an unnecessary risk. 
That is the point brought out by Harris 
v. Portland Cement. 

The facts of the Jatter case were these. 
Thé workman was employed in cleaning 
out washmills, and since the work entailed 
standing in,the waler, he tried rongh sack 
leggings round his legs to keep his 
clothing dry. It was the custom of the 
company’s employees to do this, and they 
were allowed to dry the 
putting them in the draught from a 
turbine in an adjoining room. On the 
dav when the accident happened the appel- 
lant found that the place where he 
usually put the sacking had already been 


taken for the same purpose by another, 


workman. He, therefore, placed the sacking 
very tear indeed to the fan; the blades 
of the fan caught his right hand and 
severed it. The arbitrator thought that 
the act was one of extreme rashness, 
that it created an added peril beyond 
the ordinary dangers of the employment; 
and disabled the workman from recovering 
compensation. The arbitrator felt that 
the words of Lord Hailsham supported 
‘this view. The Court of Appeal upheld 
the arbitrator's award, saying that it was 
true that negligence alone did not take 
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an act out of the scope of the employ- 
ment, but an act of extreme rashness 
might do ss. The question, the Master of 
the Rolls said, was one of fact and 
degree and had to be left to the arbitrator. 

The House of Lords, Lord Russell of 
Kiflowen dissenting, have disagreed entirely 
with the Court of Appeal. Lord Atkin said: 
“I cannot assent to the doctrine that, though 
a man may be doing a piece of work 
within his employment, and may still be 
within hisemployment if he doesit careless- 
ly, yet if he does the same piece cf work 
very carelessly he may be found to be 
doing something outside his employment 
..Iln the present case I am satisfied that 
the evidence leads to only one conclusion, 
that the appellant was injured by 4 
peril of ‘his employment while doing what 
he was employed or authorised to do, 
namely, drying his clothes.” Lord Wright 
said: “I do not think that, on the true 
construction of the section, an act which 
in its nature is within the section ceases 
to be so because it is recklessly sr impro- 
perly performed, or that mere degree of 
negligence or impropriety, such as is 
found in this case, changes the intrinsic 
character of the act and makes it different 
in kind.” 

An extreme degree of carelessness in 
carrying out work within the scope of 
the employment will, therefore, not amount 
to an added peril, and is no answer to a 
claim for compensation.—The Law Journal, 





` Extracts from Contemporarles. 


Annoyance with the Victim. 

A motorist charged wiih manslaughter 
of a cyclist, and censured by the judge 
as guilty of “very callous disregard” of the 
min he tad killed, escaped with a con- 
viction for dangerous driving. He ex- 
plained why he drove on after the accident. 

“Unfortunately I drove on. I feel that 
the responsibility of the accident does not 
rest upon me, but that the cyclist was to 
blame. I drove on because at the time, I 
was annoyed that the cyclist had done such 
a silly thing, not because I thought I had 
killed a man and wanted to get out of any 
blame.” 

This kind of exasperation is a well- 
known phencmenon of the road. The 
hurrying driver gets annoyed with the one 
who is pleasantly jegging along on the 
naar side, bullies him with a loud hooter, 
and sometjmés - passes and cuts in to 


embarrass him. Another who is thought- 
lessly treated badly, races after his enemy 
and does what dirty trick he can think of 
on the spur of the moment, “to get his 
own back.” [tis a miserable exhibition of 
reversion to the childhood of the race. 

That is what really is the matter with 
so many of us—we have not properly 
grown up, and machines fit to be handled 
only by men and women sane and adult in 
mental outlook are unluckily also at the 
disposal of those so imperfectly developed 
that on the shortest notice, the angry ape 
comes uppermostin them —Justice of the 
Peace. 


Names and Pronouns. 

“What's ina name?” or for the matter 
of that in seven names. 

“A witness in a case of alleged dangerous 
driving was put in tie witness-box for the 
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defence at the Mansion House to-day" 
says an evening paper ofthe 12th, “and 
asked his name.” 

He said : “I cannot remember it all.” 

The clerk. — ‘What do you mean by 
that?”— "I know that it is Bernard Joseph 
Cane, but that isonly part of it.” 

. The clerk.—‘ You are on oath. Tell fhe 
court your proper name.” | 

‘Witness.—‘I Lave seven names and I 
have told the court all I can remember 
of them. The others have escaped me” 

We wonder why the clerk was so 
determined in the matter. The absence 
of the other five names would not have 
invalidated the oath or made void an 
indictment for perjary- bad the witness 
mislaid the truth as well. A dealgreat 
too much fuss is made with names. If a 
man or woman hasa distinguisbittg label 
and does not change it for fraudulent 
purposes, his or her nameis anything he 
or she chooses to call-himself or herself. 

What is wanted much more than a 
of names is a composite 
pronoun which will avoid the multiplicity 
of shes ang hes, hims, hers, himselfs 
and herself; or should it be “himselves” 
or,"herselves” or indeed “hisselves,” for, 
as a matter of fact the grammarians are 
wrong and the uneducated correct. the 
former in saying “himself” and the latter 
in saying “‘bisself.” So the wonders of the 
English language go on, to the satisfaction 
of school teachers and the confusion of 
the alien —Justice of the Peace. 


Once a Thief! 

The Court of Criminal Appeal in R.v. 
Jones, [1959]1 All E R. 181, made clear 
that’ once an habitual criminal does not 
mean always an habitual criminal. It is 
au important point too often forgotten, that 
the thief may become an honest man and 
even if he reverts to larceny, the interval 
of honesty, provided it be of some reason- 
able length, is to his credit and to tellin 
his favour. 

In the case in question there was evidence 
that for some months after his last release 
from prison the accused had made 
numerous efforts to *get honest work, but 
had failed. It was not sufficiently explained 
to the jury that these efforts were very 
material. The conviction as an habitual 
criminal was quashed. 

aThe same principle applies to euspected 
persons afd reputed thieves under the 

agrancy Act. The chief magistrate at 
Bow Street in Rawlings v. Smith (1937), 
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102 J. P. 181, waa indeed overruled on one 
portion of his judgment in that case, but 
another received approyal from the Divi- 
s'ona? Court. “It seems obvious that a man 
who becomesa suspected person by reason 
of conviction of dishonesty cannot remain 
for ever in the category of suspected 
persons, merely by virtue of that one con- 
viction or what may have gone before it. 
Wherethere is no evidence that he has not 
lived honestly for a considerable period, I 
think be mnst be regarded as having 
ceased to belong to the category, of suspect- ` 
ed persons. Four cr five years seems to 
mean ample period from which to infer 
this change in his status.” 

. An allowance for endeavours to turn 
over a new leaf ought to be in the minds 
of our Oriminal Lav ‘reformers when pre- 
sently Parliament comes to consider the 
Criminal Justice Bill in detail. On clause 34 
which provides for “corrective training” 
and “preventive detention,” ancient con- 
Victions not belonging to a continuous 
series ought not to tell against the persons 
dealt with by that clause. There ought to 
be a point at which a man can be regarded 
as having cleaned the slate—dJustice of the 
Peace. 


Conflict of Marrlage Laws. 

We welcome the appointment by the 
Lord Chancellor of a committee to consider 
some aspects of the law as to marriage, 
inter alia, the law relating to the celebration 
of marriages in the United Kingdom where 
the marriage is not recognised as valid 
in the country of the nationality or domicile 
of each or either of the parties; the position 


“under the law of the United Kingdom 


with regard to the recognition of marriages 
in cases where the personal law of the 
parties or either of them is inconsistent 
with the principles of English marriage 
law, with special reference to polygamous 
marriages; and generally. whether any 
alteration in the law with reference fo these 
matters ig desirable. f 

What grave difficulties can arise is 
illustrated by a recent case in Edinburgh 
where tbe Court of Session decided that 
they had no jurisdiction to grant decree 
of divorce in a marriage between a Scots- 
woman aud a Hindu which is not recognised 
by the Indian Courts. 

The wife averred that the marriage so 
far as her husband’s perfonal law was 
concerned, was null and void, and she asked 
the Court to assert its jurisdiction against 


1639 oe 
her husband, who ,was not subject to its 
jurisdiction. . . 


. The Lord President said it was admitted 
that there was no precedent for such an 
exercise of tieir jurisdiction. It was said 
that Indian Courts would not recognise the 
marriage as valid and the Scottish Courts 
would not recognise the decree of an Indian 
Court that the marriage was null. 

The wife might thus- be treated as not 


IMPERIAL ACTS. 


ACT NO. Il] OF 1939. 


THE DESTRUCTIVE INSECTS AND PESTS 
(AMENDMENT) ACT, 1939. `. 


_ Received the assent of the Governor-General on 
the 2nd February, 1939, and is published in the 
Gazette of India, Purt 4, dated February 11, 1939. 

‘An Act further to amend the Destructive 
Insects and Pests Act, 1914. 


Whereas it is expedient further to amend 
the Destructive Insects and Pests Act, 1914, 
for the purpose hereinafter appearing ; It 
is hereby enacted as follows:— | 


1. Short title. i : 
' This Act may be called the Destructive 
Insects and Pests (Amendment) Act, 1539. 
2. Amendment of section 2, Act IT .of 
1914.- < 
In section 2 of the Destructive Insects 
and Pests Act, 1914, — 
(a) at the. end of clause (b) the word 
. “and” shall be omitted ; 
(b) at the-end -of clause (c) the word 
“and” shall be added ; and 
(e) after clause (e) the following clause 
-« shall be added, namely :— 
“(d) a-reference to British India shall 
2 be-construed as a reference to 
British India and Berar.” 





ACT NO. IV OF 1939. 
THE MOTOR VEHICLES AGT, 1939, 


Received the assent of the Governor-General on 
the 16th February, 1939, and is published in the 
ae of India, Part, 4, dated 25th February, 


An Act to consolidate and amend the law 
relating to motor vehicles. 5 

Whereas it is expedient io consolidate 
and amend the law relaling to motor 
vehicles in, British India; It is “hereby 


enacted as follows ; 
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married accoding to the law of India, but 
as married according to Scots Law, and 
that situation might contiuus indefinitely 
unless they were prepared to grant a 
divorce. 
asserting the murriage, one consequence 
of which was thaj she was asserting that 
her own domicile was that of her husband. 
It appeared to Lis Lordship impossible to 
exercise jurisdiction.— Justice of the Peace. 





CHAPTER I. 


PRELIMINARY. 
1. Short title, extent and commencement. 
, (1) This Act may be called the Motor 
Vebicles Act, 1939. 
. (2) It extends to the whole of British 

e India, 

- ° (3) It shall come into force on the Ist day 
of July, 1939; but Chapter VIII shall not 
have effect until the lst day of July, 1943. 

2. Definitions. 
In this Act, unless there is anything 
repugnant in the subject or context,— 


(1) “axle weight” means in relation to 


an axle of a vehicle the, „total 

weight transmitted by the several 

wheels attached to that axle to the 

surface whereon the vehicle rests; 

(2) “certificate of registration” means 

the certificate issued by 3 com- 

petent ‘authority to the effect that 

a motor vehicle has been duly 

registered in.accordance with the 
provisions of Chapter IIT; 

(3) “contract carriage” ‘means a motor 

| vehicle which carries a passenger 

or passengers for hire or reward 

under contract expressed or impli- 

ed for the use of the vehicle as a 

whole at or for a fixed or agreed 

rate or sum and from one point to 

_another without stopping to pick 

“up orset down along the line of 

route passengers not ineluded in 

the ccntract ; andincludes a motor 

cab notwithstanding .that the 

p passengers may pay separate fares; 

Exrplanation.—“Oontract carriage” does 

not include a motor vehicle, 

possession of which has been 

temporarily transferred: iÐ, ac- 

cordance with an express agreement 

of hire for use asa private whicle 

and which is used in accordance 

with the terms of such agreement ; 


s 


By suing for divorce she- was- 
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(4) “delivery van” means any goods 
vehicle the registered laden weight 
of which does not exceed 5,000 
pounds avoirdupois; 

(5) “driver” includes, where a separate 
person acts as steersman of, 2 
motor vehicle, that person as well 
as any other persen engaged in the 
driving of the vehicle ; 

(6) “fares” includes sums payable for a 
season ticket or in respect of the 
hire of a contract carriage ; 

(7) “goods” includes live-stock, and 
anything (other than equipment 
ordinarily used with the vehicle) 
carried bya vehicle except living 
persons, but does not include lug- 
gage or personal effects garried in 
a mctor car cr in a trailer attached 
to a motor car or the personal 
luggage of passengers travelling 
in the vebicle ; 


(8) “gocds vehicle” means any motor . 


vehicle constructed or adapted for 
use for the carrisge of- goods, or 
any motor vehicle not so construct- 
ed or adapted when used for the 
carriage or gcods solely or in addi- 
tion to passengers; 


(9) “heavy transport vehicle” means a - 


transport vehicle the registered axle 
weight of which exceecs 10,600 
pounds avoirdupois, or the regis- 
tered laden weight of which 
exceeds 14,500 pounds avoirdupois; 

(10) “invalid carriage” means a motor 
vehicle the unladen weight of which 
does not exceed five hundred- 
weights, specially designed and con- 
structed, and not merely adapted, 
for the use of a person suffering 
frcm some physical defect or dis- 
ability, and used solely by or for 
such a person ; 

(11) “licence”. means the document 
issued by a competent authority 
authorising the person specified 

‘therein to drive a motor vehicle 
or a motor vehicle of any specified 
class cr description ; 

| (12) “licensing authority” means an 

authority empowered to grant 

licences, appointed by the Pro- 

vincial Government by rule made 
under section 21 ; i 

(13) light transport vehicle” means any 


(To be continued.) ; . 
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publie service vehicle other than 4. 
motor cab, of any goods vehicle 
other than afeavy transport vehicle . 
or a delivery van ; f 

(14) “locomotive” means a motor vehicle 
which is itself not constracted to: 
carry any load (other than equip- 
ment used fər the purpose of pro-” 
pulsion), the unladen weight of: 
which exceeds 16,000 pounds’ 
avcirdupois ; but does not include 
a road-roller; . 


(15) “motor cab” means any motor 


vehicle constructed, adapted or 
used to carry not more than 
six passengers excluding the driver 
for hire or reward: Bod, sont 

(16) “motor car” means any motor ` 
vehicle other than a transport 
vehicle, locomotive, roadroller, trac-- 
tor, motor cycle or invalid car-' 
tiage; | 

(17) “motor cycle” means a motor 

. Vehicle, other than an invalid car- 
riage, with less than four wheels, 
the unladen weight of which inclu: 
sive of any side-car attached to the 
vehicle, does not exceed 900 pounds - 
avoirdupois; : 

(18) “motor vehicle” means any mechani- 
cally propelled vehicle adapted for” 
use upon roads wheiher the power 
of propulsion is transmitted thereto. 
from an external or internal source 
and includes a chassis to which a body. 
has not been attached and a trailer 
but does not include a vehicle runn- 
ing upon fixed rajls or used solely 
upon the premises of the owner; 

(19) ‘owner’ means, where the person in 
possession of a motor vehicle is a 
minor, the guardian of such minor, 
and in relation toa motor vehicle 
which is the subject of a hire-pur- 
chase agreement, the person in 
possession of the vehicle under that 
agreement; 

(20) “Permit” means the document issued 
by a Provincial or Regional Trans- 
port Authority authorising the use 
of atransport vehicle as a coniract 
carriage, or stage carriage, or autho- 
rising the owner as a private carrier 
or public carrier to use such vehicle; 

(21)ġ" prescribed” means prescribed by 
rules made under this Aci; 
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(22) “private carrier” means an owner of 


a transport Yehicle other than a 

publie carrier who uses that vehicle 

solely for the carriage of goods 

which are his property or the car- 

riage of which is necessary for the 

purpcses’ of his business not being, 
a business of providing transport, 

or who uses the vehicle for any of 

the purposes specified in sub-section 

(2) of section 42; 


(28) “public carrier” means an owner of 


a transport vehicle who transports or 
undertakes to transport goods, or 
any class of goods, for another person 
at any time and in any public place 
for hire or reward, whether in pur- 
suance of the terms of a contract or 
agreement or otherwise, and inclu- 
des, any person, body, association or 
company engaged inthe business 
of carrying tne goods of persons 
associated with that person, body, 
association or company for the pur- 
pose of having their goods transpor- 
ted; 


(24) “public place” means a road, street, 


way or other place, whether a 
thoroughfare or not, to which the 
public have aright of access, and 
includes any place or stand at which 
passengers are picked up or set 
down by a stage carriage; 


(25) “public service vehicle” means any 


motor vehicle used or adapted to 
be used for the carriage of passen- 
gers for hire or reward, and in- 
cludes a motor cab, contract Car- 
riage, and stage carriage; 


- (26) ‘registered axle weight” means in 


respect of any venicle the axle 
weight certified and registered 
by the registering authority as 
permissible for that vehicle; 
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(27) * 


(28) 


(29) “stage carriage” means 


‘registered laden weight” meansin 


respect of any vehicle, the total 
weight of the vehicle and load certi- . 
ed and registered bytthe registering 
authority as permissible for that 
vehicle; 

“registering authority" means an 
authority empowered to register 
motor vethicles under Chapter III; 
a motor 
vehicle carrying .or adapted to 
carry more than six persons 
excluding the driver which carries 
passengers for hire or reward at se- 
parate fares paid by or for individual 
passengers, either for the whole 
journey or for stages of the 
journey; 


(80) “tractor” means a motor vehicle 


which is not itself constructed to 
carry ang load (other than equipment 
used for the purpose of propul- 
sion) the unladen weight of which 
does not exceed 16,000 pounds 
avoirdupois; but excludes a road- 
roller: 


($1) “traffic signs” includes all signals, 


warning sign posts, direction 
posts, cr other devices for the 
information, guidance or direction 
of dirvers of motor vehicles; 


(32) “trailer” means any vehicle other 


than a side-car drawn or intend- 
ed to be drawn by a motor 
vehicle; 


(38) “transport vehicte” means a public 


service vehicle, a goods vehicle, 
a locomotive oratractor other than 
a locomotive or tractor used solely 
for agricultural purposes; 


(34) “unladen weight” means the weight e 


of a vehicle or trailer incfading all 
equipment ordinarily used with 
the vehicle or trailer when working 
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but excluding the weight of a 
driver or attendant; and where 
alternative parts or bodies are used 
the unladen weight of the vehicle 
means the weight of the vehicle 
with the heaviest such alternativ 

part or body; ° 

“weight” means the total weight 
transmitted for th8 time being by 
the wheels of a vehicle to the 
surface on which the vehicle 
rests. 

OHAPTER II. 

Lyoenstne or Detvers or Motor VBSHIOLES, 

3. Necessity for diriving licence. 

(1) No person shall drive a motor vehicle 
in any public place unless he holds an effec- 
tive licence issued to himself authorising 
him to drive the vehicle: and no* person 
shall so drive a motor vehicle as a paid 
employee or shall so drive a public service 
vehicle unless his licence specifically entitles 
him so to do. 

(2) A Provincial Government may pre- 
scribe the conditions subject to which sub- 
section (1) shall not apply to a person 
receiving instruction in driving a motor 
vehicle. 

(3) Nothing contained in sub-section (1) 
shall for a period of twelve months after the 
commencement of this Act invalidate a 
licence to drive a motor vehicle issued by 
acompetent authority under the provisions 
of the Indian Motor Vehicles Act, 1914. 

4, Age limitin connection with driving 
of motor vehicles. 

(1) No person under the age of eighteen 
years shall drive a motor vehicle in any 
pubiic place. 

(2) Subject to the provisions of section 14, 
no person under the age of twenty years 
are drive a transport vehicle in any public 
place. 

* (3) Nothing contained in sub-section (1) or 
sub-section (2) shall prevent any person 
who, before the commencement of this Act, 
possessed a licence to drive a motor 
vehicle from obtaining a licence to drive 
a motor vehicle of the same class. 

Responsibility of owners of motor 

vehicles for contraventions of sections 3 
and 4. 

No owner or person in charge of a motor 
vehicle shall cause or permit any person 
who does not satisfy the provisions of 
, Section 3 or section 4 to drive the vehicle. 

6. Restrictions on the holding of 
*licencés. 

_ (1) No person shall, while he holds any 
licence for the time being in force, hold 
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any other licence except a licence issued in 
accordance with the provisions of section 14, 
or a decument authorising, in accordance 
with the rules made under section 92, the 
person specified therein to drive a motor 
vehicle. : 


(2) No holder of a licence shall permit it 
to be used by any other person. 

(3) Nothing in this section shall prevent 
a licensing authority having the jurisdic- 
tion referred to in sub-section (1) of 
section 7 from adding to tha classes of 
vehicle which the licence authorises the 
holder to drive. 


7. Grant of licence. 

(1) Any person who is not disqualified 
under section 4 for driving a motor vehicle 
and who is not for the time being dis- 
qualified for holding or obtaining a licence 
may apply to the licensing authority hav- 
ing jurisdiction in tre area in which he 
ordinarily resides or carries on business or, 
if the application. is for a licence to drive 
as a paid employee, in which the employer 
resides or carries on business, for the issue 
to him of a licence. 

(2) Every application under sub-section 
(1) shall be in Form A as set forth in the 


` 


First Schedule, shall be signed by, or bear . 


the thumb impression of, the applicant in 
two places, and shall contain the information 
required by the form. 

(3) Where the application is for a licence 
to drive as a paid employee or to drive a 
transport vehicle, or where in any other 
case the licensing authority for reasons to 
be stated in writing so requires, the 
application shall be accompanied by a 
medical certificate in Form O, as set forth 
in the First Schedule, signed by 2 regis- 
tered medical practitioner. ‘ 
` (4) Every application for a licence to 
drive as a paid employee and every applica- 
tion for a licence to drive a transport 
vehicle shall be accompanied by three clear 
copies of a recent -photograph of the appli- 
cant. i 

(5) If, from the application or from the 
medical certificate referred to in sub- 
section (3), it appears that the applicant is 
suffering from any disease or disability 
specified in the Second Schedule or any 
other disease or disability which is likely 
to cause the" driving by him of a motor 
vehicle of the class which he would be 
authorised by the licence applied for to 
drive to be a source of Manger to the public 
or tothe passengers, the licenging authority 
shall refuse to issue the licence: e 
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. Provided that— 

(a) a licence jimited to driving an 
invalid carriage may be isstfed to 
the applicant, if the licensing 
authority is satisfied that he is fit to 
drive such a carriage, 

(b) the applicant may, except where he 
suffers from a disease or disability 
specified in, the Second Schedule, 
claim to be subjected to a test of 
his fitness or ability to drive a 
motor vehicle of a particular con- 
struction or design, and, if he 
passes such test tothe satisfaction 
of the licensing authority and is not 
otherwise disqualified, the licensing 
authority shall grant him a licence 
to drive such motor vehicle as the 
licensing authority may specify in 

i the licence, 

(6) No licence shall be issued to any 
applicant unless— 

` (a) he passes to the satisfaction of the 

licensing authority the test, of 
competence to drive specified in the 
Third Schedule, or 

(b) where the application is made within 
twelve months from the commence- 
ment of this Act, he satisfies the 
licensing authority that he was at 
the commencement of this Act the 
holder of a current licence granted 
under the provisions of the Indian 
Motor Vehicles Act, 1914, entitling 
him to drive a vebicle of the class 
or description which he would be 
entitled to drive under the licence 
applied for; 

Provided that, where the application is 
for a licence to drive a motor cycle ora 
motor car, the licensing authority sball 
exempt the applicant from Part I of the test 
specified in the Third Schedule if the 
licensing authority is satisfied that the 


applicant has previously held a licence to . 


drive and has had not less than twelve 
months’ recent experience of driving a 
motor cycle or a motor car, as the case may 


e: 

Provided further that where the applica- 
tion is for a licence to drive a motor vehicle 
(not being a transport vehicle) otherwise 
than ag a paid employee, the licensing 
authority may exempt the applicant from 
Part I of the test specified in the Third 
Schedule if the applicant possesses a 
driving certificate issyed by an automobile 
association recognised in this behalf by the 
Provincial Government. x 

(7) The tebt of competence to drive shall 


be carried out ina vehicle of the type to 
which the application refers, and, for the 
purposes of Part I of the test,— 

(a) a person who passes the test in 
driving a motor car or a motor cab 
ora delivery van shall be deemed 
to have passed the test for all of 
these vehicles ; 

(b) a person who passes the test in driv- 
ing a light transport vehicle shall be 
deemed also to have passed the test 
in driving the vehicles referred to 
in clause (a); and 

(c) a person who passes the test in 
driving a heavy transport vehicle 
shall be deemed also to have passed 
the test in driving any motor 
yehicle other than a motor cycle. 

(8) When an application has been duly 
made to the appropriate licensing authority 
and the applicant has satisfied such 
authority of his physical fitness and of his 
competence to drive and has paid to the 
authority a fee of five rupees, the licensing 
authority shall grant the applicant a licence 
unless the applicant is disqualified under 
section 4 for driving a motor vehicle or ig 
for the time being disqualified for holding 
or obtaining a licence: 

Provided that— 

(a) the fee for alicence issued in accord- 
ance withthe provisions of clausa 
(b) of sub-section (6) shall be three 
rupees only, and 

(b) a licensing authority may issue a 
licence to drive a motor cycle ora 
motor car notwithstanding that it 
is not the appropriate licensing 
authority, if the licensing au: 
thority is satisfied that there is 
gocd reason for the applicant's 
inability to apply to the appropriate 
licensing authority. 

8. Form and contents of licence. 

(1) Every licence, except a licence issued 
under section 14, shail be in Form D as 
set forth in the First Schedule and shall 
have affixed thereto one of the signatures 
or thumb impressions given on tha form 
of application for the licence and, in the 
case of alicence to dfive as a paid 
employee or to drive a transport vehicle, 
one of the photographs referred to in sub» 
section (4) of section 7. 

(2) A licence shall specify whether the 
holder is entitled to drive as ą paid 
employee and whether he is entitled to drive 
a public service vehicle and shall further be 
expressed as entitling the holder to drive 
a motor vehicle of one or more of the fol- 
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lowing classes, namely: — 
~ (a) motor cycle, 

(b) motor car, 

(e) motor cab, 

(d) delivery van, 

(e) light transport vehicle, 

(f) heavy transport vehicle, . 

19) locomotive, 

(h) tractor, 
` (4) road-roller, 

(j) invalid carriage, or 

tk) tohir vehicle ofa specified descrip- 

ion., 

9. Extent of validity offlicence. 

UZ, Subject to sny rules made by a Pro- 
vincial Government under sub-setion (8), a 
licence issued under the foregoing sections 
shall be effective throughout British India. 

(2) Subject, in the case of international 
driving permits issued in pursuance of the 
International Convention relative to motor 
traffic concluded at Paris on the 24th day 
of April, 1926, or of any Convention 
modifying the same, to any rules made by 
the Central Government under section 92 
and subject in any other case to the provi- 
sions of sub-secticn (4),a licence to drive 
a motor vehicle issued by a competent 
authority in any Indian State or in the 
French or Portuguese Settlements bounded 
by India sball, if the holder is ordinarily 
resident in the Slate or Settlement in which 
the licence was ‘issued, be valid throughcut 
British India as if it were a licence issued 
under this Act: 

Provided that such holder is not dis- 
qualified under any of the provisions of 
this Act for holding or obtaining a licence 
in British India. 

(3) A Provincial Government may, by 
rules made under section ¥1,— 

(a) provide that a specification entitling 
the holder of a licence to drive a 
publice service vehicle shall be 
made in the licence only by or 
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under the authority of the Regional - 


Transport Authority 
under Chapter 1V, 

(b) regulate the submission of appli- 
cations for such licences to the said 
authority, or 

(c) require as a condition of its validity 
in a province that a licence entit]- 
ing the holder to drive a public 
service vehicle shall be counter- 
signed by a prescribed authority 

e in the province. 

(4) Ifthe Central Governmént is satisfied 
that licences issued in British India under 
this Act are not effective in any Indian 


constituted 
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State or French or Portuguese Settlement 
bounded by India or are effective subject 
to unreasonable conditions or that like 
conditions and réquirements to those 
imposed by this Act are not imposed ina 
reasonable degree upon the issue of 
licences in any State or Settlement as 
aforesaid, the Central Government shall, 
by notification in the official Gazette, declare 
that licences generally or any particular 
class of licence issued in any such State or 
Settlement shall nov be valid in British 
India. . 

10. Currency of licences. 

A licence issued under the foregoing 
sections shall, subject to the provisions 
contained in this Act as to the cancellation 
of licences and the disqualiffcation of 
holders of licences for holding or obtaining 
licences, be effective without renewal for 
a period of twelve months only from the 
date of issue or last renewal. 

11. Renewal of licences. 

(1) Any licensing authority may, on appli- 
cation made toit, tenew a licence issued 
under the provisions of this Act. 

‘2) An application for the renewal 
of a licence shall be made in Form 
B as set forth in the First Sche- 
dule and shali contain the declaration 
required by that form; provided that where 
the applicant dces not or is unable to sub- 
scribe to the said declaration the provisions 
of sub-section (5, of section 7 shall apply. 

(8) The fee payable for the renewal ofa 
licence shall be three rupees, if the appli- 
cation for renewal is made previous to, or 
not more than fifteen days subsequent 
to, the date on which the licence is due to 
expire and shall be five rupees in any other 
case, Unless the licensing authority is 
satistied that the holder was prevented by 
good cause from applying for the renewal 
of the licence within fifteen days after its 
expiry. : 

(4) When the authority renewing the 
licence is not the authority which issued 
the licence, it shall intimate the fact of 
renewal to the authority which issued the 
licence. 

12. Revocation of licence on grounds of 
disease or disability. 

Notwithstanding anything contained in 
the foregoing sections, a licensing authority 
may at any¢ime revoke a licence issued by 
it, or may require, asa condition of cone. 
tinuing to hold such Jicence, the holder 
thereof to furnish a fresh medical certi~ 
ficate in Form C as set forth in the First. 
Schedule signed as required by sub-sec- 
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tion (8) of section 7, if the licensing 
authority has reasonable grounds to believe 
that the holder of thé licence is, by virtue 
ofany disease or disability, unfit to drive 
a motor vehicle. 

13. Orders refusing or revoking licences 
and appeals therefrom. 

(1) Where the licensing authority refuses 
to issue or revokes or refuses to renew any 
licence, it shall do so by an order com- 
municdted to the applicant or ‘the holder, 
as the case may be, giving the reasons in 
writing for such refusal or revocation. 

(2) Any person aggrieved by the refusal 
of a licensing authority to grant or renew 
alicence or by the revocation of a licence 
may, within thirty days of the service on 
him of the érder of suh refusal or revoca- 
tion, appeal to the prescribed authority, 
who shall decide the appeal after giving 
the licensing authority an opportunity of 
being heard, and the decision of the appel- 
late authority shall be binding on the 
“ licensing authority. 

(8) The order of a licensing autherity 
shall, unless the appellate authority, con- 
ditionally or unconditionally, directs other- 
wise, be in force pending the disposal of 
an appeal under sub-section (2). 

1 Licences to drive motor vehicles, the 

property of the Central Government. 
“ (1) The authority specified in Part A 
of the Fourth Schedule may grant licences, 
valid thorughout British India, to persons 
who have completed their eighteenth year 
to drive motor vehicles which are the pro- 
perty of the Central Government. 

(2) A licence issued under this section 
shall specify the class or classes of vehicle 
which the holder is.entitled to drive and 
the period for which he is so entitled 
= (8) A licence issued under this section 
shall not entitle the holder to drive any 
motor Vehicle except a motor vehicle which 
is the property of the Oentral Govern- 
ment. 

(4) The authority issuing any licence 
under this section shall at the request of 
any Provincial Government furnish such 
information respecting any person to whom 
a licence is issued as that Government 
may at any time require. 


15. Power of licensing authority to- 


disqualify for holding a licence. 

(1) If a licensing authority sis satisfied 
after giving him an opportunity of being 
heard that any person— 

(a) is a habitual criminal or a habitual 
drunkard, or 
(b) is using vr has used a motor‘vehicle 


in the commission of a cognisable 
offence, or 

(e) has by his previous conduct as 
driver of a motor vehicle shown 
that his driving is likely to be 
attended with danger to the publie, 

it may, for reasons to be recorded in writ- 
ing, make an order disqualifying that 
person for a speeified period for holding 
or obtaining a licence. 

(2) Upon the issue of any such ordera 
person affected, if he is the holder of a 
licence, shall forthwith surrender his 
licence to the I'censing authority making 
‘the order, if the licence has not already 
been surrendered, and the licensing 
authority shall— 

(a) if the licence is a licence issued 
under this Act, keep it until 
the disqualification has expired or 
has been removed, or 

(b) if it is not a licence issued under this 
° Act, endorse the disqualification 

upon it and send it to the licens- 
ing authority by which it was 
issued. 

(8) Any person aggrieved by ‘an order 
made by a licensing authority under this 
section may, within thirty days of the 
receipt of the order, appeal to the pre- 
scribed ‘authority, and such appellate 
authority shall give notice to the licens- 
ing authority and hear either party if so 
required by that party and may make 
such inquiry into the matter as it thinks 
fit. An order made by any such appellate 
authority shall be final. 

16. Power of Regional Transport Autho- 
rity to disqualify, 

(1) A Regional Transport Authority 
constituted under Chapter IV may for 
reasons to be recorded in writing and 
subject to any prescribed conditions 
declare any person disqualified, for a 
specified period, for holding or obtaining 
a licence to drive a public service vehicle 
in the province. 

(2) Any person aggrieved by an order 
of a Regional Transport Authority made 
under sub-section (1} may within thirty days 
ofthe receipt of intimatien of such order 
appeal against the order to the prescribed 
authority. 

17. Power of Court to disqualify. 

(1) Where a person is convicted of an 
offence under this Act, or of an offence 
in the commission of which ae motor 
vehicle was used, the Court by which such 
person is convicted may, subject to the 
provisions of this section, in addition to 
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imposing any other punishment authorised 
by law declare the person so convicted to be 
disqualified, for such period as the Court 
may specify, for holding any licence or 
for holding a licence to drive a particular 
class or description of vehicle. 

(2) A Oourt shall not order thé Uis- 
qualification of an offender convicted for 
the first or second time Of an offence pun- 
ishable under section 115. 

(8) A Court shall order the disqualifica- 

tion of an offender convicted of an 
offence punishable under section 117, and 
such disqualification shall be for a period 
of not less than six months. 
- (4) A Court shall order the disqualifica- 
tion of an offender convicted of an 
offence against the provisions of clause (c) 
of sub-section (1) of section “87 or of 
section &9, and such disqualification shall 
be for a period of not less than one 
month. 


(5) A Court shall, unless for special 
reasons to be recorded in writing it thinks 
fit to order otherwise, order the disquali- 
fication of an offender— 

(a) who having been convicted of an 
offence punishable under section 116 
is again convicted of an offence 
punishable under that section, 

(bì who is convicted of an offence 
punishable under section 120, 
or 

(e) who is convicted of an offence 
punishable under section 123 : 


Provided that the period of disqualificas 
tion shall nct exceed, in the cases referred 
to in clauses (a) and (b) two years, or, in 
the case referred to in clause (c), one 
year. 

(6) A Court ordering the disqualifica- 
tion of an offender convicted ofan offence 
punishable under section 116, may direct 
that the offender shall, whether he has 
previously passed the test of competence 
to drive specified in the Third Schedule 
or not, remain disqualified until he has 
subsequent to the making of the order 
of disqualification passed that test to the 
satisfaction of the’ licensing authority. 

(7) The Oourt to which an appeal lies 
from any conviction of an offence of the 
nature specified in sub-section (1) may set 
aside or vary any order of disqualification 
made by the Court below, and the Court 
to which appeals ordinarily lie from any 
Court may set, aside or vary any order 
of disqualification made by that Oourt, 


notwithstanding that no appeal lies- 
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against the ‘conviction in connection with 
which such order wasanade. 


18. Effect of disqualification order. 

(1) A person in respect of whom any 
disqualification order is made shall be 
debarred to the extent and for the period 
specified in such order from holding or 
obtaining a licence and the licence, if any 
held by such persom atths date of the 
order, shall cease to be effective during 
such period. 

(2) The operation of a disqualification 
order made under section 17, shall not 
be suspended or postponed while an appeal 
is pending against such order or against 
the conviction as a result of which such 
order is made, waless the? Appellate 
Court so directs. 

(8) Any person in respect of whom any 
disqualification order has been made may 
at any time after the expiry of six 
months from the date of the order 
apply to the Court or other authority 
by which the order was made, to remove 
the disqualification; and the Court or 
authority, as the case may be, may, 
having regard to all the circumstances, 
either remove or vary the order of 
disqualification: 

Provided that where an application has 
been made under this section a second 
application thereunder shall not be enter- 
fained before the expiry of a further period 
of three months, 


19. Endorsements. 

(1) The Oourt or authority making an 
order of disqualification shall endorse or 
cause to be endorsed upon the licence, 
if any, held by the person disqualified 
particulars of the order of disqualifica- 
tion and of any conviction of an offence 
in respect of which an order of disqulifi- 
cation is made; and particulars of any 
removal or variation of an order of disquali- 
fication made under sub-section (3) of 
section 18 shall be similarly so en- 
dorsed. 

(2) A Oourt by which any person is 
convicted of an offence specified in the 
Fifth Schedule shall, whether or not an 
order of disqulification is made in respect 
of such conviction, endorse or cause to 
be endorsed particulars of such convic- 
tion on any licence held by the person 
convicted. 

(3) Any person accused of an offence 
specified in the Fift Schedule shall when 
attending the Court bring. with him hig 
licence if ib is in his possession. ° 
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20, Transfer of endorsement and issue 
of licence free from endorsement. 

(1) An endorsement om any licence shall 
be transferred to any new or duplicate 
licence obtained by the holder thereof 
until the hdider becomes entitled under 
the provisions tothis section to have a 
licence issued to him free from endorsement. 

(2) Where a licence is required to be 
endorsed and the licence is at the time 
mot in the possession of the Oourt or 
authority by which the endorsement 
is to be made then— 

(a) if the person in respect of whom 

the endorsement is to be made 
is at the time the holder of a 
licence, he sell produce the 
licence to the Oourt or authority 
within five days, or such longer 


time as the Oourt or authority 
may fix, or 
(b) if, not being then the holder of 


a licence, he subsequently obtains 
a licence, he shall within five 
days after obtaining the licence 
produce it to the Court or 
authority: 
and if the licence is not produced within 
the time specified, it shall, on the expiration 
of. such time, be of no effect until itis 
produced for the purpose of endorse- 
ment. : 

(8) A person whose licence has been 
endorsed shall, if during a continuous 
period of three years since the last en- 
dorgsement was made no further order of 
endorsement has been made against him, 
be entitled, on surrendering his licence 
and on payment of a fee of five rupees, 
to receive a new licence free from all 
endorsements. . If the endorsement was only 
in respect of exceeding a speed limit, he 
shall be entitled to have a clean licence 
issued on the expiration of one year from 
the date of the order: 

Provided that in reckoning the said 
period of three years and one year, res- 
pectively, any period during which the said 
person- was disqualified for’ holding or 
obtaining a licence shall be excluded. 

(4) When a licence is endorsed by or 
an order of endorsement is made by any 
Court, the Court shall send particulars of 
the endorsement or order, as the case may 
be, to the licensing authority by which 
the licence was last renewed and to the 
licensing authority * which granted the 
licence. ° * 

(&) Where the.holder of a licence is dis- 
qualified by the order of any Oourt for 
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holding or obtaining a licence, the Court 
shall take possession of the licence and 
forward it to the licensing authority by 


which it was granted or last renewed and 
that -authority shall keep the licence until 


.the disqualification has expired or has been 


removed and the person entitled to the 
licence has made «a demand in writing for 
its return to him: 

Provided that, if the disqualification is 
limited to the driving of a motor vehicle 
of a particular class or description, the 
Court shall endorse the licence to this 
effect and shall send a copy of the order 
of disqualification to the licensing authority 
by which the licence was granted and shal] 
return the licence to the holder. 

(6) Whege on an appeal against any 
conviction or order of a Oourt which has 
been endorsed on a licence, the Appellate 
Oourt varies or sets aside the conviction or 
qrder, the Appellate Court shall inform the 
licensing authority by which the licence 
was last renewed and the licensing authority 
which granted the licence, and shall amend 
or cause to be amended the endorsement 
of such conviction or order. 

21. Power to make rules. 

(1) A Provincial Government may make 
rules for the purpose of carrying into effect 
the provisions of this Chapter. 

(2) Without prejudice to the generality 
of the foregoing power, such rules may 
provide for— 

(a) the appointment, jurisdiction, control 
and functions of licensing autho- 
rities {and other prescribed 
authorities; 

(b) for the conduct and hearing of 
appeals that may be preferred 
under this Chapter; 

(c) the issue of duplicate licences to 
replace licences lost, destroyed or 
mutilated, the replacement of 
photographs which have become 
obsolete, and the issue of temporary 
licences to persons receiving in- 
struction in driving, and the fees 
to be charged therefor ; 

(d) the conditions subject to which a 
Regional Transport Authority may 
disqualify a person for holding a 
licence to drive a publie service 
vehicle ; 

(e) the medical examination and testing- 
of applicants for licences ari of 
drivers and the fees to be charged 
therefor ; g 

if; the refund of fees paid under the: 

„ Provisions of this Act or of any: 
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enactment relating to motor vehicles 
in force in British India at the 
commencement of this Act; 

(g) the granting by registered medical 
practitioners of the certificates 
referred to in sub-secticn (8) of 
section 7; 

(h) the communicatien of particulars of 
licences granted by one licensing 
authority to other. licensing autho- 

. ities; 

(4) the control of schools or establish- 
ments for the instruction of drivers 
of motor vehicles and the acceptance 
of driving certificates issued by 

“such schools or establishments as 
qualifying the holder for exemption 
from Part I of the test gpecified in 
the Third Schedule ; 

(j) the exemptions of drivers of road- 
rollers from all or any of the 
provisions of this Chapter or of the 
rules made thereunder ; and 

(k) any other matter which is to be or 
-may be prescribed. 


CHAPTER III. 
REGISTRATION OF MOTOR VgEBIOLES. 

292, Necessity for registration. 

(1) No pers:n shall drive any motor 
vehicle and no owner of a motor vehicle 
shall cause or permit the vehicle to be 
driven in any public place or in any other 
place for the purpose of carrying passengers 
or goods unless the vehicle is registered 
in accordance with this Chapter and the 
certificate of registration of the vehicle 
has not been suspended or cancelled and 
the vehicle carries a registratioa mark 
displayed in the prescribed manner. 

(2) Nothing in this section shall apply to 
a motor vehicle while being driven within 
the limits of jurisdiction of one registering 
authority to or from the appropriate place 
of registrdtion for the purpose of being 
registered under sections 23, 25 or 39 or to 
a motor vehicle exempted from the pro- 





visions of this Chapter while in the posses: » 


sion of a dealer in motor vehicles. 

23. Registrqtion, where to be made. 

(1) Subject to the provisions of section 25 
and section 39, every owner of a motor vehicle 
shall cause the vehicleto beregistered by a 
registering authority in the province in which 
he hae the residence or place of business 
where the vehicle is normally kept, 

(2) A motor vehicle already registered 
under any enactment in force in British 
India at the commencement of this Act 
ghall be deemed to be registered under 
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this Act until the ist day of April, 1941, 
and on the application.of the owner before: 
that” date shall bè registered under this 
Act without payment of any registration fee. 

(8) A Provincial Government may, by 
rules made under section 41, provide that 
within a prescribed period certificates of! 
registration -of any prescribed class of 
transport vehicles deemed to be registered 
under this Act by virtue of sub-section (2) 
shall be presented to a prescribed autho- 
rity for the entry therein gf all or any' 
of the particulurs specified in section 37. i 

24. Registration how to be made. 

(1; An application by or on behalf of 
the owner of a motor vehicle for registra- 
tion shall be in Korm E as set forth in 
the First Schedule, shall contain the in- 
formation required by that form, and shall 
be accompanied by the prescribed fee. 

(2) The registering authority shall issue 
to the owner of motor vehicle registered 
by it a certificate of registration in Form G 
as eet forth in the First Schedule and 


- shall enter in a record lo be kept by it 


particulars of such certificate. 

($) The registering authority shall assign 
to the vehicle, for display thereon in the’ 
prescribed manner, a distinguishing mark. 
(in thie Act referred to as the registration 
mark) consisting of ons of the groups of 
letters, allotted to the province by the Sixth. 
Schedule followed by a number containing 
not more than four figures. a ee 
- 25. Temporary registration. tee 

(1) Notwithstanding anything contained: 
in section 23, the owner of a motor vehicle: 
may apply to any registering authority to 
have the vehicle temporarily registered in: 
the prescribed manner and for the issue’ 
in the prescribed manner of a temporary" 
certificate of registration and a temporary: 
registration mark. j 

(2) A registration made under this section’ 
shall be valid only for-a period not exceed-i 
ing one month, and shall not be renewable. - 

26. Production of vehicle at time of 
registration. ` 

The registering authority may before 
proceeding to register a. motor vehicle 
require the person applying for registra- 
tion of the vehicle to produce the vehicle 
either before itself or such authority as’ 
the Provincial Government may by order 
appoint in order that the registering 
authority may satisfy itself that the parti-' 
culars contained ,in*the application.’ are. 
true and that the Vehicle complies with the. 
requirements of Chapter Ve and of the rules 
made thereunder, - Son ot a 
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27. Refusal of registration. : 

The registering authority may refuse to 
register any motor vehicle if the vehicle is 
mechanically defective or fails to comply 
with the requirements of Chapter V or. of 
the rules made thereunder, or if the ap- 
Plicant fails to furnish particulars of any 


previous registration of the vehicle, and it, 


shall furnish the applicant whose vehicle is 
refused registration with the reasang in 
writing for such refusal. 

28. Effectiveness in British India of 
registration. 

(1) Subject to the provisions of section 29, 
a motor vehicle registered in accordance 
‘with this Chapter in any province or 
deemed to be registered under this Act 
shall not require to be registered elsewhere 
in British India and a certificate of registra- 
tion issued orin force under this Act in 
Tespect of such vehicle shall be effective 
throughout British India: 

Provided that the Provincial Government 
may, by rules made under section 41, provide 
that the certificates of registration of trans- 
port vehicles of any prescribed class issued 
by al. authority not within the province and 
effective by- virtue of sub-section (2) of 
section 23 shall not be valid unless they 
contain the particulars specified in s:c- 
tion 37 or such of those particulars as may 
be prescribed. 

(2) Subject, in the case of international 
motor vehicle certificates issued in pursu- 
ance of the International Convention 
relative to motor traffic coucluded at Paris 
ou the 24th day of April, 1926, to any rules 
made by the Central Government under 
section 92, and subject in any other case 
‘to the provisions of -sub-segtion (1) of 
Section 23 and sub-section (3) and sub- 
section (4) of this section, a‘motor vehicle 
registered by a competent authority in any 
Indian State or in the Frenea or Portuguese 
Settlements bounded by India shall not 
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require to be registered in British India: 

Provided that there is in force in respect 
of the vehicle a certificate conforming to 
and coptaining substantially the same 
particulars as the certiticate of registration 
in Form G as set forth in the First Behe- 
dule issued by such competent authority 
ia respect of such vehicle. 

(3) A certificate complying with the 
requirements of tLe proviso to sub-sec- 
tion (2) shall be effective throughout British 
India as if it were a certificate of registra- 
tion issued under this Act. 

(4) Sub-section (2) shall not apply to any 
motor vehicle previously registered in 
British India, if the certincate of registra- 
tion of the vehicle in British India is for 
the time being suspended or cancelled for 
any reason other than that of permanent 
removal of the vehicie from British India. 

(5) If “ab any time the Central Govern- 
ment is satisfied that motor vehicles regis- 
tered in British India under this Act are 
not permitted to be driven in any Indian 
State or French or Portuguese Settlement 
without fresh registration in such State or 
Settlement, or are permitted to be driven 
only subject to unreasonable conditions or 
that like conditions and requirements to 
those imposed under this Act (including 
the specitication of the particulars required 
by Form Gasset forth in the First Sche- 
dule) are not imposed in a reasonable 
degree upon the issue and for the continued 
effectiveness of certificates of registration 
in any State or Settlement as aforesaid, the 
Central Government shall, by notilication 
in the official Gazette, declare that cérti- 
ficates of registration generally or in respect 
of any particular class of motor venicle 
issued in any such State or Settlement shall 
not be effective in British India. | . 

29. Assignment of fresh registrations 
mark on removal to another province. 

(1) When a motor vehicle registered in 


. 
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one province has been kept in another 
province for a period exceeding twelve 
months, the owner of the vehicle shall apply 
eto the registering authority, within whose 
jurisdiction the vehicle then is, fcr the 
assignment of a new registration mark and 
shall present the certificate of registration 
to that registering authority. 

(2} The registering authority, to which 
application is made under sub-section (1), 
shall assign tLe vehicle a registration mark 
in accordance with the Sixth Schedule to 
be carried thenceforth on the vehicle and 
shall enter the mark upon the certificate of 
registration before returning it to the 
applicant and shall, in communication with 
the registering authority by whom the 
vehicle was previously registered, arrange 
for the transfer of the registratiom of the 
vehicle from the records of that registering 
‘authority to its own records. 

(3) A Provincial Government may make 
rules under section 41 requiring the owner 
of a motor vehicle not registered within the 
province, which is brought into or is for the 
time being in the province, to furnish to a 
prescribed authority in the province such 
information with respect to the motor 
vehicle and its registration as may be 
prescribed. 

30. Change of residence or place of 
business. 

(1) lf the owner of a motor vehicle ceases 
to reside or have his place of business at 
the address recorded in the certificate of 
“registration of the vehicle, he shall, within 
thirty days of any such change of address, 
intimate his new address to the registering 
authority by which the certificate of regis- 
tration was issued, or, if the new address is 
within the jurisdiction of another register- 
ing authority, to that other registering 
authority, and shall atthe same time for- 
ward the certificate of registration to the 
registering authority in order that the new 
address may be entered therein. 

(2) A registering authority other than the 
original registering authority making any 
such entry shall ccmmunicate the altered 
address to the origina] registering authority. 

(3) Nothing in eub section (1) shall apply 
where the change of the address recorded 
in the certilicate of registration is due to 
a temporary absence not intended to 


| exceed six months in duration or where the 


motor vehicle is neither used nor removed 
from tke address recorded in the certifi- 
cate of registration. 

31. Transfer of ownership. 

(1) Within thirty days of the transfer of 


- 18010 


e 

ownership of any motor vehicle registered 
under this Ohapter, the transferee shall 
report.the transfer to tie *registering autho» 
rity within whose jurisdiction he resides 
and shall forward the certificate of regis- 
tration to that registering authority together 
with the prescribed fee in order that parti- 
culars of the transfer of ownership may be 
entered therein, 

(2) A registering authority other than 
the original registering authority mA&king 
any such entry shall communicate the 
transfer of ownership to the original regis- 
tering authority. 

32. Alteration in motor vehicle. 

(Z) Ifa motor vehicle is so altered that 
the particulars contained in the certificate 
of registration are mo longer accurate, the 
owner of the vehicle shall, within fourteen 
days of the making of any such alteration, ` 
report the alteration to the registering 
authority within whose jurisdiction he 
eresides and shal! forward the certificate of 
registration to that authority together with 
the prescribed fee in order that particulars 
of the alteration may be entered therein; 

Provided that it shall not be necessary 
to report any change in the unladen weight 
of the motor vehicle consequent on the 
addition or removal of fittings or acces 
sories, if such change does not exceed two 
per cent. of the weight entered in the 
certificate of registration. . 

(2; A registering authority other than the 
original registering authority making any 
such entry shall communicate the details 
of the entry to the original registering 
authority. 

33. Suspension of registration. 

(1) A registering authority or other 
prescribed authority, which has reason to 
believe that any motor Vehicle within its 
jurisdiction is in such a condition that its 
usa in a public place would consititute a 
danger to the public, or that it fails to 
comply with the requirements of Chapter V 
or of the rules made thereunder, may, 
after giving the owner an opportunity of 
making any representation he may wish 
to make, for reasons to be recorded in 
writing suspend the certificate of registra- 
tion of the vehicle until the defects are 
remedied to its satisfaction. 

(2) An authority other thana registering 
autnority shall, when making a suspension 
order under sub-section (J), intimate in 
wriling the fact of suspension and the 
reasons therefor to the registering authori- 
ty within whose jurisdiction the vehicle 
is at the time of the suspension 
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(8) Where the registration of a motor 
vehicle has been esuspended under sub- 
section (1) for a continuous period of not 
less than one month, the registering 
authority, within whose jurisdiction the 
vehicle was’ when the registration was 
suspended, shall, if it is not the original 
registering authority, inform that authority 
of the suspension; and when the suspension 
has econtinued without interruption for a 
period of not less than six months, the 
registering authority, within whose jurisdic- 
tion the vehicle was when the registration 
was suspended, may, if it is the original 
registering authority, cancel the registra- 
tion, and if it is not the original registering 
authority, shall forward the certificate of 
registration to that authority which may 
cancel it forthwith. 

(4) The owner of a motor vehicle shall, 
on the demand of a registering authority 
or other prescribed authority which hag 
suspended the certificate of registration 
of the vehicle under this section, surrender 
the certificate of registration and any token 
or card issued to authorise the use of the 
vehicle in a public place. 

(5) A certificate of registration and any 
token or card surrendered under sub-section 
: (4) shall be returned to the owner when the 
order suspending registration has been 
reseinded and not before. 

34. Cancellation of registration. 

(1) Ifa motor vehicle has been destroyed 
or has been rendered permanently 
incapable of use, the owner shall, within 
fourteen days or as s00n as may be, report 
the fact to the registering authority within 
whose jurisdiction he resides and shall 
forward to that authority the certificate 
of registration of the vehicle together with 
any token-or card issued to authorise the 
use of the vehicle in a public place. 

(2) The registering authority shall, if it 
is the original registering authority, cancel 
the registration and the certificate of regis- 
tration, or, if itis not, shall forward the report 
and the certificate of registration to the 
original registering authority and that 
authority shall cancel the registration and 
the certificate of registration. 

‘3 Any registering authority may order 
the examination of a motor vehicle within 
its jurisdiction by such authority as the 
Provincial Government may by order 
appoint and, if upon such examination and 
after giving th8 owner an opportunity to 
make any representation he may wish to 
make itis satisfied that the vehicle is insuch 
- 4 condition that its use-in a public place 
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would constitute a danger to the public 
and thatit is beyond reasonable repair, 
may cancel the registration of tbe vehicle, 

(4) If a registering authority is satisfied 
that a motor vehicle has been permanently 
removed out of British India, the registering 
atithority shall cancel the registration. 

(6) A registering authority cancelling 
the registration’ of a motor vehicle under 
section 33 or under this section, shall com- 
municate the fact in writing to the owner 
of the vehicle and the owner of the vehicle 
shall forthwith surrender to that authority 
the certificate cf registration of the vehicle 
and any token or card issued to authorise 
the use of the vehicle in a public place. 

(6) A registering authority making an 


order of cancellation under this section 
shal), ff it is the original registering 
authority, cancel the certificate of regis- 


tration and the entry relating tothe vehicle 
in its records, and, if itis not the original 
registering authority, forward the certificate 
of registration to that authority, and that 
authority shall cancel the certificate of regis- 
tration andthe entry relaing {o the motor 
vehicle in its records. 

(7) The expression “original registering 
authority” in this section and in sections 30, 
3], 32 and 33 means the registering 
authority in whose records the registration 
of the vehicle is recorded. 

35. Appeals. 

(1) Any owner of a motor vehicle aggriev- 
ed by an order of refusal under section 27 
to register a motor vehicle or under sub- 
section (1) of section 38 to issue a certificate 
of fitness or by an order of suspension or can- 
cellation made under section 33 or.34 or by 
an order of cancellation under sub sece 
tion (3) of section 38 may, within thirty days 
of the date on which he has received 
notice of such order, appeal against the 
order to -the prescribed authority. 

(2) The appellate authority shall give 
notice of the appeal to the original authority 
and after giving opportunity to the original 
authority and the appellant to be heard 
either personally or by pleader in the 
appeal, pase such orders as it thinks fit : 

Provided that ordefs of the original 
authority shall remain in force pending the 
disposal of the appeal unless the appellate 
authority otherwise directs, 

36. Special requirement for registration 
of trar sport vehicle. é 

(1) After the commencement of this Act, 
a registering authority shall refuse to 
register any transport vehicle other than a 
motor cab, unless the application for regig- 
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tration is accompanied by a document in 
Form F as set forth in the First Schedule 
‘signed by the maker of the vehiele or an 
eassembler duly authorised by the maker 

‘in this behalf stating the greatest laden 

-weight and greatest axle weights for which 

‘the vehicle is and the several axles are 

-designed: 

. Provided that nothing iħ this sub-section 

shall apply to any application for the 

-Tegistration of a transport vehicle already 

Tegistered under any enactment in force at 

-the commencemet of this Act. 

> (2) Where a transport vehicle or chassis, 

-as the case may be, has affixed toit a metal 
plate, bearing the stamp of the maker or 

assembler and identified as appertaining 

.to the particular vehicle or chassis to which 

-it is attached, which contains the parti- 

‘eulars specified in sub-section (Z; that 

plate may, at the discretion ofa registering 
authority, be deemed to be the document 

.Teferred toin subssection (1), 

. 37. Special particulars to be recorded 

_ on regisiration of transport vehicle. 

(1) A registering authority, when register- 
. ing a transport vehicle other than a motor 
cab, shall enter in the record of registration 

‘and shall also enter in the certificate of 

' registration of the vehicle the following 

' particulars, namely:— 

“ (a) the unladen weight of the vehicle; 

(b) the number, nature and size of the 
tyres atlached to each wheel; 
(e) the registered laden weight of the 

N vehicle and the registered axle 

weights pertaining to the several 
axles thereof, fixed in accordance 
with sub-section (2) with reference 
to the particulars of the tyres 
entered in the certificate of regis- 
tration; and 

(d) if the vehicle is used or adapted to 
be used fcr the carriage of pas- 
sengers solely or in addition to 
goods, the number of passengers 
for whom accommodation is pro- 
vided, : 

, and the owner of the vehicle shall have the 
said particulars exhibited in the prescribed 
manner on the vehécle. 

(2) Notwithstanding any statement con- 

. tainedin the document referred to in sub- 
section (J) of section 36 as supplied by the 

_ maker or assembler of a transport vehicle, 

, the registered weight to be recorded by the 
registering authority for any axle shall not 

*exceed the permissible weight for that axle 

` calculated in accordance with the Seventh 

- Bchedule, nor shall the registered laden 
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weight of the vehicle exceed the sum of 
the several axle weights as so determined: 

Provided that where it appears to a Pro- 
vincial Government that heavier weights 
than those specified in the Seventh Sche- 
dule may be permitted in a” particular 
locality for vehicles of a particular type, 
the Provincial Government may, by noti- 
fication in the official Gazette, direct that 
the provisions of this sub-section «shall 
apply with such modifications as may be 
specified in the notification. 

(3) When by reason of al alteration 
in the number, nature or size of tyres 
attached to the vehicle the registered laden 
weight or any registered axle weight record- 
ed in the icertificate of registration no 
longer accords with the laden weight or the 
axle weight as determined in accordance 
with sub-section (2), the provisions of sec- 
tion 32 shall apply, and the registering 
authority shall enter in the certificate of 
*registration a revised registered laden weight 
and registered asle weights. 

38. Certificate of fitness of transport 
vehicle. 

(1; Subject to the provisions of section 39, 
a transport vebicle shall not be deemed to 
be validly registered for the purposes of 
section 22, unless it carries a certificate of - 
fitness in Form H as set forth in the First 
Schedule, issued by the prescribed autho- 
rity, tothe effect that the vehicle complies 
for the time being with all the requirements 
of Chapter V and the rules made there- 
under. Where the prescribed authority 
refuses to issue such certificate, it shall 
supply the owner of the vehicle with its 
reasons in writing for such refusal. 

(2) Subject to the provisions of sub- 
section (3), a certificate of fitness shall 
remain effective for three years, unless a 
shorter period, not being in any cate less 
than six months, is specified in the certi- 
ficate by the precribed authority. 

(3) The issuing authority or other 
prescribed authority may for reasons to ba 
recorded in writing cancel a certificate of 
fitness at any time, if satisfied that the 
vehicle to which it relates no» longer com- 
plies with all the requirements of this Act 
and tbe rules made thereunder; and on 
such cancellation, the certificate of regis- 
tration of the vehicle and any permit 
granted in Tespect of the vehicle under 
Chapter IV shall be deemed to be suspend- 
ed until a new certificate ðf fitness has been 
obtained. C 

(4) Notwithstanding anything contained 
in sub-section (1), a Provincial Government 
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may, until the expiry of one year from the com- 
mencement cf this Agte by rules made under 
section 41, dispense with the necessity’ for 
a certificate of fitness in the case of all 
or any transport vehicles in respect of 
which certificates of registration and 
permits had already been issued before the 
commencement of this Act. 

39. Registration of vehicles, the property 
of the Oentral Government. À 

(1) The authority specified in Part B of 

the Fourth Qchedule may. register any 
motor vehicle which is the property of the 
Central Government; and any vehicle so 
registered shall not, so long ag it remains 
‘the property of the Central Government, 
‘require to be registered otherwise under 
this Act. 

(2) A transport vehicle registered under 
‘this section shall carry a certificate of 
fitness in Form Has set forth in the First 
Schedule issued by the authority referred 
to in sub-section (1). 

(8) An authority registering a vehicle 
under sub-section (Z) shall assign a regis- 
tration mark in accordance with the 
provisions contained in the Fourth Schedule 
and shall issue a certificate in respect of 
the vehicle that the vehicle has been regis- 
tered under this section. 

. (4) If a vehicle registered under this 
‘section ceases to be the property of the 
Central Government, the provisions of sec- 
tion 23 shall thereupon apply. 

(9) The authority registering a vehicle 
under sub-section (J) shall furnish to any 
Provincial Government all such information 
‘regarding the general nature, over all 
dimensions, and axle weights of the vehicle 
asthe Provincial Government may at any 
‘time require. 

40. Application of Chapter III to trailers. 

(I) The registration mark assigned toa 
trailer shall be displayed in the prescribed 
manner on the side of the vehicle. 

(2) No person shall drive a motor vehicle 
to which a trailer is or trailers are attached 
‘unless the registration mark of the motor 
vehicle so driven is displayed in the 
prescribed manner on the trailer or on the 
Jast trailer in the train, as the case may 


e. 

41. Power to make rules. 
. (1) A Provincial Government emay make 
rules for the purposes of carrying into effect 
the provisions of this Chapter, 

(2) Withopt prefudjce tothe generality 
of the foregoing power, such rules may 
‘provide for— e à 

(a) the dunduct and hearing of appeals 


that may be preferred under this 
Chapter; 

(b) the appointment, functions and 
jurisdiction of registering and 
other prescribed authorities; 

(ç) the issue of certificates of registra- 
tion and duplicate certificates of 
registratiop to replace certificates 
lost, destroyed or mutilated; 

(d) the temporary registration of motor 
vehicles, and the issue of tempo- 
yary certificates of registration 
and marks; 

(e) the manner in which registration 
marks and the particulars referred 
to in sub-section (J) of section 37, 
and other prescribed particulars 
shall be exhibited; l 

(f) the fees to be charged for the issue 
or alteration of certificates of regis- 
tration, for certificates tof fitness, 
for registration marks, and for the 
examination or inspection of motor 
‘vehicles, and the refund of such 


fees; 

(g) the forms, other than those-set forth 
in the First Schedule, to be used 
for the purposes of this Chapter; 

(h) the communication between register- 
ing authorities of particulars of 
certificates of registration and by 
owners of vehicles registered 
outside the province of particulars 
of such vehicles and of their regis- 
tration; , 

(i) the particulars to be furnished by 
the owner of any motor vehicle to 
the registering authority, upon the 
transfer of possession of the motor 
vehicle under the terms of a hiring 
agreement; a h 

(j) the extension of the validity of certi- 
ficates of fitness pending considera- 
tion of applications for their renewal; 

(k) the exemption from the provision of 
this Chapter, and the conditions 
and fees for exemption, of motor 
vehicles in the possession of 
dealers; 

(L) the exemption of goad-rollers from 
all or any of the provisions of this 
Chapter and the rules made there- 
under, and the conditions govern- 
ing such exemption; and the 
exemption of delivery vans from 
the provisions of section 38 and 
the conditions governing such 
exemption; and : 

(m) any other matter which is to be or 
may, be prescribed. 
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CHAPTER IV. 
ControL or Transport VEHICLES. 

42. Necessity for permits. 

(1) No owner of a transport vehicle shall 
use or permit the use of the vehicle in any 
public place, save in accordance with the 
conditions of a permit granted or 
countersigned by a Regional or Provincial 
Transport Authority authorising the use of 
the vehicle in that place in the manner in 
which the vehicle is being used: 

Provided that a stage carriage permit 
shall, subject to any conditions that may be 
specified in the permit, authorise the use 
of the vehicle as a contract carriage: 

Provided further that a stage carriage 
permit may, subject to any conditions that 
may be specified in the permij, authorise 
the use of the vehicle as goods vehicle 
either when carrying passengers or not: 

Provided further that a public carrier's 
permit shall, subject to any conditions that 
may be specified in the permit, authorise 
the holder to use the vehicle for the carriage 
of goods for or in connection with a trade or 
business carried on by him. 

(2) In determining, for the purposes of 
this Chapter, whether a transport vehicle 
is or is not used for the carriage of goods for 
hire or reward,— 

(a) the delivery or collection by or on 
behalf of the owner of goods sold, 
used or let on hire or hire-purchase in 
tke course of any irade or business 
carried on by him other than the 
trade or business of providing 
transport, 


(b) the ‘delivery or collection by or cn . 


behalf of the owner of goods which 
have been or which are tc be sub- 
jected to a process or treatment in 
the course of a trade or business 
carried on by him, or 
(c) the carriage of goods in a transport 
vehicle by a manufacturer of or 
agent or dealer in such goods 
whilst the vehicle is being used for 
. demonstration purposes, 
shall not be deemed to constitute a carry- 
ing ofthe gocds for hire or reward; but the 
carriage in a transport vehicle of goods by 
a person not being a dealer in such goods 
who has acquired temporary ownership of 
the goods for the purpose of transporting 
them to another place and there relinquish- 
ing ownership shall be deerned to constitute 
-a carrying of the goods for hire or reward. 
(3) Sub-section (1) shall not appiy— 
(a) to any transport vehicle owned by 
or on behalf ofthe Central Govern- 
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ment or a Provincial Government 
other than .vehicle used in con- 
nection With the business of an 
Indian State Railway; 

(b) to any transport vehicle owned by a 
local authority or’ by a person 
acting under contract with a local 
authority and used solely for road 
cleansing, read watering or con- 
servancy purposes; . 

(c) toany transport vehicle used solely 
for police, fire brigadg or ambulance 
purposes; 

(d) to any transport vehicle used solely 
for the conveyance of corpses; 

(e) to any transport vehicle used for 
towing aedisabled vehicle or for 
removing goods from a disabled 
vehicle to a place of safety; 

(f) to any transport vehicle used for 
any other public purpose prescribed 
in this behalf; 

(g) to any transport vehicle owned by, 

. and used solely for the purposes 
of, any educational institution 
which is recognised by the Provin- 
cial Government or whose manag- 
ing committee is a society registered 
under the Societies Registration 
Act, 1860; WANA, 

(h) subject boany prescribed conditions, 
to any transport vehicle owned by 
the Government of any Indian Stafe 
or French or Portuguese Settlement, 
bounded by India used for Govern- 
ment purposes unconnected with 
any commercial enterprise; or 

(i) toany trailer used for any purpose 
other than the carriage of goods 
for hire or reward when drawn by 
a motor vehicle constructed for the 
carriage of not more than six. pas- 
sengers exzluding the driver. ` 

(4) Subject to the provisions of sub-sec- 
tion (8), sub-section (I) shall, if the Pro- 
vincial Government by rule made under 
section (8 so prescibes. apply to any motor 
vehicle adapted to carry more than nine 
passengers excluding the driver. 

43. Power to Provincial 
to control road transport. 7 

(1) A Provincial Government having 
regard to— ya 

(a) the advantages offered to the public, 
trade and industry by the develop- 
ment of motor transport, and 

(b) the desirability of co-orlinating road 
and rail transport, and i 

(c)*the desirability of preventing the 
deterioration of the ‘road system, 


Government 


a 
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and 
(d) the desirability of 
uneconomic» “competition 
motor vehicles, 

and after having heerd the representatives 
of the interests affected and having con- 
sulted the Provincial and Regional Trans- 
port Authorities concerned, may, by 

notification in the official Gazette,— 
(4) prohibit or restrict throughout the 
° province or in any area or on any 
route within the province, subject 
to sich conditions as it may think 
desirable, the conveying of long 
distance goods traffic generally, 
or of prescribed classes of gocds, 
by private or public carriers; or 
(ii) fix*maximum er minimum fares 
or freights for stage carriages 
and public carriers to be applic- 
able throughout the province or 
within any area or on any route 

within the province. 

(2) The Provincial Government shall 
‘permit, at such intervals of time as it may 
fix, the interests affected by any notifica- 
tion issued under sub-section (1) to make 
representations urging the cancellation or 
variation of the notification on the following 
grounds, namely :— 

(a) that the railways are not giving 
reasonable facilities or are taking 
unfair advantage of the action of 
the Provincial Government under 
this section ; or 
(b) that conditions have changed since 

the publication of the notification ; 


preventing 
among 
e 


or 

(e) that the special needs of a particular 
industry or locality require to be 
considered afresh. 

(8) If the Provincial Government, after 
considering aly representation made to it 
under sub-section (2; and having heard 
the representatives of the interests affected 
and the Provincial and Regional Transport 
Authorities, is satisfied that any notification 
issued under sub-section (Z) ought to be 
cancelled or varied, it may cancel the 
notification or, vary it in such manner as it 
thinks fit. 

- 44, Transport authorities. 

(1) The Provincial Government shall, by 
notification in the official Gazeite, constitute 
for the province a Provincia? Transport 
Authority to exercise and discharge the 
powers and functions specified in sub- 
section (3), and shallein like manner con- 
stitute Regional Transport Authorities to 
exercise andalischarge throughout such areas 
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(in this Chapter referred to as regions) as 
may be specified in the notification, in 
respect of each Regional Transport 
Authority, the powers and functions conferred 
by or under this Obhapter on such 
Authorities : 

Provided that in the North-West Frontier 
Province and in Ohief Commissioners’ 
Provinces, the Previncial Government may 
abstain from constituting any Regional 
Transport Authority : 

Provided further that the area specified 
as the region of a Regional ‘Transport 
Authority shall in no case be less than an 
entire: district, or the whole area of a 
Presidency-town. 

(2) A Provincial Transport Authority or 
a Regional Transport Authority shall consist 
of such number of officials and non-officials 
as the Provincial Government may think 
fit to appoint; but no person who has any 
financial interest whether as proprietor, 
employee or oiherwise in any transport 
undertaking shall be appointed as or 
continue as a member ofa Provincial or 
Regional Transport Authority, and, if any 
person being a member of ahy such 
Authority acquires a financial interest in 
any transport undertaking, he shall, within 
four weeks of so doing, give notice in 
writing to the Provincial Government of the 
acquisition of such interest and shall vacate 
office. 

(8) A Provincial Transport Authority shall 
exercise and discharge throughout the 
province the following powers and functions, 
namely :— 

(a) to co-ordinate and regulate the 
activities and policies of the Re- 
gional Transport Authorities, if 
any, of the province; 

(b) to perform the duties of a Regional 
Transport Authority where there is 
no such Authority and, if it thinks 
fit or if so required by a Regional 
Transport Authority, to perform 
those duties in respect of any route 
common to two or more regions; 

(c) to settle all disputes and decide all 
matters on which differences of 
opinion arise between Regional 
Transport Authorities ; and 

(d) to discharge such other functions as 
may be prescribed. 

(4) For the purpose of exercising and 

discharging the powers and functions 
specified in sub-section (8), a Provincial 


Transport Authority may, subject to such ° 


conditions as may be prescribed, issue 
directions to any Regional Transport 
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Authority “and the Regional Transport 
Authority shall be guided by such direc- 
tions. 

45. General provision as to applications 
for permits. 

Every application for a permit.shall be 
made to the Regional Transport Authority 
of the region or of one of the regions in 
which it is proposed to tfse the vehicle and, 
if the applicant resides or has his principal 
place of business in any one of those 
regions, to the Regional Transport Authorit 
of that region. : 

46. Applicution for stage carriage 
permit. ; 

An application for a permit to use a 
motor vehicle as a stage carriage (in this 
Chapter referred to as a stage carriage 
permit} shall contain the following parti- 
culares, namely ;-— 

(a) the type land seating capacity of 
the vehicle in respect of which the 
application is made: e 

(b) the route or routes on which or the 
area within which it is intended to 
use the vehicle; ` 

te) the time table, if any, of the service 
to be provided ; and i 

(d) such other matters as may be 
prescribed. 

47. Procedure of Regional Transport 
Authority in considering application for 
stage carriage permit. 

(1) A Regional Transport Authority shall, 
in deciding whether to grant or refuse a 
stage carriage permit, have regard to the 
following matters, namely :— 

(a) the-interest of the public generally ; 
- (b) the advantages to the public of the 

service to be provided, including 
the saving of time likely to be 
effected thereby and any con- 
venience arising from journeys not 
being broken ; 

(e) the adequacy of existing road 
passenger transport services bet- 
ween the places to be served, the 
fares charged by those services and 
the effect upon those services of the 
service proposed ; 

(d) the benefit to any particular locality 
or localities likely to be afforded by 
the service ; 

(e) the operation by the applicant of 
other transport services and in 
particular of unremunerative 

* services in conjunction with 
remunerative services ; and 

(f) the condition of the roads included 

in the proposed route or routes; 


$ 
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and shall also take- into consideration any 
representations made by persons already 
providing road tgansport facilities along 
or near the proposed route or routes or 
by any local authority or police authority 
within whose jurisdiction amy part of the 
proposed route or routes lies or by any 
assacciation interested. in the provision of 
road transport facilities. 

(2) A Regional Trdénsport Authority shall 
refuse to grant a stage carriage permit if 
it appears from any time table furnished 
that the provisions of this Act relating to 
the speed at which vehicles may be driven 
are likely to be contravened : 

Provided that before such refusal an 
opportunity shall be given to the applicant 
to amend the time*table so as to conform to 
the said provisions. 

48. Powerto restrict 
stage carriages and impose 
stage carriage permits. 

A Regional Transport Authority may, 
after consideration of the matters set forth 
in ub-section (1) of section 47,— j 

(a) limit the number of stage carriages 
in respect of which stage carriage 
permits may be granted for a spe- 
cified route or for specified routes 
or for a specified area ; = 

(b) limit the use of specified routes to 
stage carriages of a particuler type 
or design ; 

(c) issue a stage carriage permit in 
respect of a particular stage. car- 
riage or a particular service of 
stage carriages ; > : 

(d) regulate timings of arrival or de- 
parture of stage carriages whether 
they belong to a single or more 
owners ; or 

(e) attach to a stage carriage permit any 
prescribed condition or any one of 
more of the following conditions, 
namely :— 

(4) that the service specified in the 
permit shall be commenced not 
later than a specified date and 
be continued for a specified 
period ; š ` . 

(ii) that the service may be varied 
only in accordance with specified 
conditions ; 

(iii) that copies of the fare table and 
‘time table shall be exhibited on 
the stage carriage and that the 
fare table aad time table so ex- 
hibited slfall be obsérved ; 

(iv) that not more than a specified 
number. of passengers and not 


the number of 
conditions on 
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mors than a specified amount of 

luggage shall be carried on, any 

specified vehicle at any one 

time ; i 
(2) that, within municipal limits and 
in such other areas and places 
as may be prescribed passengers 
shall not be taken -up or set 
Na an = except at specified 
poin 

(vi) that a shall be issued to pas- 

sen gers for the fares paid. 

49. Application for a contract carriage 
permit. 

An application for a permit to use a 
motor vehicle as a contract carriage (in 
this Chaptef referred te asa contract car- 
riage permit) shall contain the following 
particulars, namely :— 

(a) the type and seating capacity of 
the vehicle ; 

(b) the area for which the permit is 

required ; 

` (e) in the case of a motor vehicle other 

than a motor cab, the manner in 
which it ie claimed that the public 
convenience will be served by the 
vebicle ; and 

id) any other particulars which may be 

prescribed. 

50. Procedure of Regional Transport 
Authority in considering application for 
contract carriage permit. 

A Regional Transport Authority shall, 
in deciding whether to grant or refuse a 
contract carriage permit, have regard to 
the extent to which additional contract 
carriages may be necessary or desirable in 
the public interest ; and shall also take into 
consideration any representations which 
may then be made or which may previous- 
ly have been made by persons already hold- 
ing contract carriage permits in the region 
or by any local authority or police authority 
in the region to the effect that the number 
of contract carriages for which permits 
have already been granted is sufficient for 
orin excess of the reeds of the region or 
any area within the region. 

51. Power" to restrict the number of con- 
tract carriages and impose conditions on 
contract carriage permits. 

A Regional Transport Authority may, 
attor consideration of the mabtêrs set forth 
` in section 50,— 

(a) limit ‘the number of contract car- 

riages generally or contract car- 

ka riages ot any specified type for 
whigh “ contract carriage permits 

`, may be granted in the region cr 
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any specified area within the re- 


gion ; 

(b) fixin the case of motor cabs the . 
fares which may be charged ; 

(e) require that every motor cab shall 

* carry acopy ofthe fare table for 
inspection by passengers : 

(d) require that? any motor cab shall bë 
fitted with a taxi meter ; or 

(e) impose on the use of a Contract 

; carriage ahy other Gondition which 

may be prescribed. 

52. Application for private carriers 
permit. 

An application for a permit to use a 
transport vehicle for the carriage of 
goods for or in connection with a trade or 
business warried on by the applicant (in 
this Chapter referred to as a private car- 
riers permit) shall contain the following 
particulars, namely ;— 

* (a) the type and carrying capacity of 
the vehicle ; 

(b) the nature of the goods which the 
applicant expects normally to 
carry in connection with his trade 
or business ; 

(e) the area for which the permit is 
required ; and 

(d) any other particular which may be 
prescribed. 

53. Procedure of Regional Transport 
Authority in considering application for a 
private carrier's permit. 

(1) A Regional Transport Authority 
shall, in deciding whether to grant orre» 
fuse a private carrier's: permit, have ré- 
gard to the condition of the roads to he: 
used by the vehicle or vehicles in respect 
of which the application is made, and shall, 
satisfy itself that the vehicle or vehicles 
for which the permit is required will not. 
be used except in connection with the busi- ` 
ness of the applicant. 

(2) The Regional Transport Authority 
may, in granting a private carrier’s permit, 
impose conditions to be specified in the 
permit relating to the description of goods 
which may be carried, or the area in which 
the permit shall be valid, %rthe maximum 
laden weight and axle weights of any 
vehicle used. 

(8) Ifthe applicant is the holder of a 
private carrier’s permit which has been 
suspended or has been the holder ofa 
private carrier's permit which haf been 
revoked, the Regional Transport Authority 
may at its discretion notwithstanding any- 
thing contained in sub-section (1) refuse the 
application, e 
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54. Application for publie carrier's 
permet. 

An application for a permit to use a 
totor vehicle for the carriage of goods 
for hire or reward (in this Chapter referred 
to as a public carrier's permit) shall cpn- 
tain the following particulars, namely :— 

(a) the routes on which or the area in 
which it is intended to use the 
vehicle :— 

(b) the type and carrying capacity of 
the vehicle ; 

(e) the manner in which it is claimed 
that a public need will be served 
by the vehicle ; 

(d) such particulars as the Regional 
Transport Authority may require 
with respect to any busingss as a 
carrier of goods for hire or reward 
carried on by the applicant at any 
time before the making of the ap- 
plication, and of the rates charged 
by the applicant ; 

(e) particulars of any agreement or 
arrangement, affecting in any 
material respect the provision 
within the region of the Regional 
Transport Authority of facilities for 
the. transport of goods for hire or 
reward, entered into by the 
applicant with any other person 
by whom such facilities are 
provided, whether within or with- 
out the region; and 

(f) any other particulars which may be 
prescribed. 

55. Procedure of Regional Transport 
Authority in considering application for 
public carrier's permit. 

A Regional Transport Authority shall, in 
deciding whether to grant or refuse a 
public carrier’s permit, have regard to the 
following matters, namely:— 

(a) the interests of the public generally; 

(b) the advantages to the public of the 
service to be provided and the 
convenience afforded to the public 
by the provision of such service; 

(c) the adequacy of existing road trans- 
port sergices for the carriage of 
goods upon the routes or within 
the area to be served and the 
effect upon those services of the 
service propcsed; 

(d) the benefitto any particular locality 

e or localities likely to be afforded by 
the service ; 

(e) the need for providing for occasions 
when vehicles are withdrawn from 
service for overhaul ox repair ; and 
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(f) the condition of the roads included 
in the proposed routes or area ; 

and shall also take iħto consideration any 
representations made by persons already 
providing road transport facilities along 
or near to the proposed route or routes 
or by any local authority within whose 
jurisdiction any part of the proposed route 
or routes lies, . 


56. Power to restrict the number of and 
attach conditions to public carrier's permits. 
The Regional Transport Aufhority may 
after consideration of the matters set forth 
in section 55,— ` 
(a) limit the number of transport vehicles 
or transport yehicles of eany speci- 
fied type for which public carrier's 
permits may be granted in the 
region or in any specified area or 
on any specified routes within the 

region; or i 
(b) attach toa public carriers’ permit all 
or any of the following conditions, 

namely: — 

(i) that the vehicle shall be used 
only on specified routes orin a 
specified area. 

(ii) that the Jaden weight and the axle 
weights of any vehicle used- 


„Bhall not exceed a specified 
“maximum ; 7 
(iii) that such records as may be pres- 


cribed relating to the plying of 
the vehicle shall be maintained, 
. and 
(iv) any other prescribed condition 
appropriate to the service to be 
provided by the vehicle which 
the Regional Transport Authority 
thinks proper to impose in the 
public interest or with a view to 
prevent uneconomic competition 
between road transport services. 


57. Procedure in applying for and 
granting permits. 

(1) An application for a contract carriage 
permit or a private carrier's permit may 
be made at any time. 

(2) An application for a stage carriage 
permit or a public carrier's permit shall 
be made not less than six weeks before 
the date on which it is desired that the 
permit shall take effect, or, if the 
Regional Transport Authority appoints 
dates for the receipt of such applications, 
on such dates. . . o 

(8) On receipt of an application for a 
stage cårriage'permit or apùblje carrier's 
permit, the Regional Transport Authority 
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shall make the application available for 
inspection atthe office of the Authority and 
shall publish fhe „application og the 
substance thereof in the prescribed 
manner together with a notice of the 
date before. which representations in con- 
nection therewith may be submitted and 
the date, not being less than thirty days 
from such publication, on which, and the 
time and place at*which, the application 
and any representations received will be 
considered. 

(4) No representation in connection with 
an application referred to in sub-sec- 
tion (3) shall be considered by the 
Regional Transport Authority unless it is 
made in writing before tbe appointed 
date and unless a copy*thereof is furnished 
simultaneously to the applicant by the 
person making such representation. 

(5) When any representation such as is 
referred toin sub-section (3) is made, the 
Regional Transport Authority shall dispose 
of the application ata public hearing at 
which the applicant and the person mdking 
the representation shall have an oppor- 
tunity of being heard either in person or 
by a duly authorised representative. 

(6) When any representation has been 
made by the persons or authorities re- 
ferred to in section 50 to the effect that 
the number of coniract carriages for 
which permits have already been granted 
in any region or any area within a region 
is sufficient for orin excess of the needs 
of the region or of such area, whether 
such representation is made in connection 
with a particular application for the grant 
of a contract carriage permit or otherwise, 
the Regional Transport Authority may take 
„any such steps as it considers appropriate 
for the -hearing of the representation in 
the presence of any persons likely to be 
affected thereby. 

(7) When a Regional Transport Authority 
refuses an application for a permit of any 
kind, it ehall give to the applicant in 
writing its reasons for the refusal. 

58. Duration and renewal of permits. 

(I) A permit other than a temporary 
permit issued under section 62 shall be 
effective without renewal for such period, 
not Jess than three years and not more 
than five years, asthe Regional Transport 
Authority may in its discretioh specify in 
the permit.: 
| Provided that ia the case of a permit 
issued or renewed within two years of the 

‘commencement of this Act, the | permit 
shall be effective without- renewal for such 
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period of less than three yearsas the 
Provincial Government may prescribe. 

(2) A permit may be renewed on an 
application made and disposed of as if it 
were an application for a permit : 

Provided that, other conditions being 
equel, an application for renewal shall be 
given preference over new applications for 
permits, ° 

59. General conditions attaching to all 
permits, 

(1) Save as provided in section 61, a 
permit shall not be transferable from one 
person to another except with the 
permission of the transport authority which 
granted the permit and shall not without 
such permission operate to conferon any 
person to whom a vehicle covered by the 
permit is transferred any 1ight to use 
that vehicle in the manner authorised by 
the permit. 

(2) The holder of a permit may, with the 

* permission of the authority by which the 
permit was granted, replace by another 
vehicle of the same nature and capacity 
any vehicle covered by the permit, 

(3) The following shall be conditions of 
every permit— 

(a) that the vehicle or vehicles to which 
the permit relates are at all times 
so maintained as to comply with 
the requirements of Obapter V 
and the rules made thereunder; 

(b) that the vehicle or vehicles to which 
the permit relates are not driven at 
a speed exceeding the speed law- 
ful under this Act ; 

(c) that any prohibition or restriction 
imposed and any maximum or 
minimum fares or freights tixed by 
Dotification made under section 43 
are observed in connection with 
apy vehicle or vehicles to which 
the permit relates; 

(d) thatthe vehicle or vehicles to which 
the permit relates are not driven 
in contravention of the provisicns 
of section 72 ; 

(e) that the provisions of this Act limit- 
ing the hours of work of drivers are 
observed in confection with any 
vehicle or vehicles to which the 
permit relates ; and 

(f) that the provisions of Chapter VIII 
so far as they apply to the holder of 
the permit are observed. 

60. Cancellation and suspenshon 

permits. 

(1) The transport authority which granted 
a permit may cancel the permit or may 


of . 
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Aaa it for such period as it thinks 
t= 

(a) on the breach of any condition speci- 

fied in sub-section (3) of sec- 
tion 59, or of any condition con- 
tained in the permit, or 
(b) if the holder of the permit uses% or 
causes or allows a vehicle to be 
used in any manmer not authorised 
bythe permit, or 
(ce) jf the holder of the permit ceases to 
: possess the vehicle or vehicles 
covered by the permit, or 
(d) if the holder of the permit has 
obtained the permit by fraud or 
a misrepresentation : 
. Provided that no permit shal] be cancelled 
unless an opp rtunity has been given to 
the holder of the permit to submit his 
explanation. 

(2) Where a transport authority cancels 
or suspends a permit, it shall give to the 
holder in writing its reasons forthe revo- 
cation or suspension, 

61. Transfer of permit on 
holder. 

(1; WHere the holder cf a permit dies, 
the person succeeding to the possession of 
the vehicles covered by the permit may, 
for a period of three months, use the per- 
‘mit as if it had been granted to himself : 

_ Provided that such person has, within 
thirty days of the death of the holder, in- 
formed ihe transport authority which grant- 
ed the permit of the death of the holder 
and of his own intention to use the permit : 

Provided further that no permit shall be 
so used after the date on which it would 
. have ceased to be effective without renewal 
‘in the hands of the deceased holder. 

(2) Tho transport authority may, on ap- 
„plication made to it within three months 
‘of the death of the holder of a permit, 
‘transfer the permit to the person succeed- 
ing to the possession of the vehicles covered 
"by the permit. 
© 62. Temporary permits. 

iJ) A Regional Transport Authority may 
at its discretion, and without following 
the procedure laid down in section 57, 
grant permits, te be effective for a limited 
period not in any case to exceed four 
months, to authorise the use of a transport 
vehicle temporarily— 
` (a) for the conveyance of passengers on 

special occasions such as to and 

e from fairs and religious gather- 

Ings; or 
(b) for the purposes of a seasonal busi- 
ness, or 


death of 


t 
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(c)to meet a particulary temporary 
need; 
and may attach to ahy such permit any 
condition it thinks ft. 

(2) A Regional Transport Authority may 
delegate all or any of its powers under this 
section to any one of its members. 

63. Validation of permits fur use 0ut- 
side region in which granted. 

(1) Except as may be otherwise prescrib- 
ed, a permit granted by the Regional 
Transport Authority of any one region 
shall not be valid in any oher region, 
unless the permit has been countersigned 
by the Regional Transport Authority of 
that other region, and a permit granted in 
any one province sball not be valid in 
any other provinces unless cotintersigned 
by the Provincial Transport Authority of 
that other province or by the Regional 
Transport Authority concerned. $ 

(2) A Regional Transport Authority when 
countersigning the permit may attach to 
the permit any condition which it might 
have imposed if ithid granted the permit, 
and may Hkewise vary any condition 
attached to the permit by the Authority by 
which the permit was granted. 

(3) The provisions of this Chapter rela‘- 
ing to the grant, revocation and suspen- 
sion of permits shall apply to the grant, 
revocation and suspension of counier- 
signatures of permits. E 

(4) Notwithstanding anything contained 
in sub section (1), a Regional Transport 
Authority of one region may issue a tem- 
porary permit under clause (a) or clause te) 
of sub-section :1) of section 62 to be valid 
in another region or province with the 
concurrence, given generally or for the 
particular occasion, of the Regional 
Transport Authority of that other region or 
of the Provincial Transport Authority of 
that other province, as the case may be. 


64. Appeals. 


Any person-— : 

(a) aggrieved by the refusal of ths 
Provincial or a Regional Transpert 
Authority to grant a permit, or 
by avy condition atiached to a 
permit granted to him, or 

(b) aggrieved by the revocation or sus- 
pension of the permit or by any 
variation of the conditions thereof, 


or 
(c) aggrieved by the refusal to transfer 
the permit te the person succeed- 
ing on the death of the holder of.a 
' permit, or E 
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(d) aggrieved by the refusal of the 
Provincial or a Regional Transport 
Authority to’countersign a parmit, 
or by any condition attached to 
such countersignatnre, or 

(e) aggrieved by the refusal of renewal 
of a permit, or 

(f) being a local authority or police 
authority or an association which, 
or a person providing transport 
facilities who, having opposed the 
grant ofa permit, is aggrieved by 
the grant thereof or by auy condi- 
tion attached thereto, or 

(g) being the holder of a licence, who is 
aggrieved by the refusal of a 
Regional Transport Authority to 
grant an authorisation to drive a 
public service vehicle, 

may, within the prescribed time and in the 
prescrided manner, appeal to the prescribed 
authority who shall give such person and 
the original authority an opportunity of 
being heard. 

65. Restriction of 
drivers. 

(1) No person shall cause or allow any 
person who is employed by bim for the pur- 
pose of driving a transport vehicle or who 
is subject to his control for such purpose to 
work— 

(a) for more than five hours before he has 
had an interval of rest of at least 
half an hour; or 

(b) for more than nine hours in one day; 


hours of work of 


or 
(e) for more than fifty-four hours in the 
week. 

(2) The Provincial Government may by 
rule made under section 68 grant such er- 
emptions from the provisions of sub section 
(1) asit thinks fit, to meet cases of emer- 
gency or of delays by reason of circum- 
stances whicb could not be foreseen. 

(3) The Provincial Government may re- 
quire persons employing any persons whose 
work is subject to any of the provisions 
of sub-section (1) to fix beforehand the 
hours of work of such persons so as to 
conform with, those provisions, and may 
provide for the recording of the hours so 

xed, 

(4) No person shall work or shall cause 
or allow any cther person to work outside 
the hours fixed or recorded for*tae work of 

-such persons in compliance with any rule 
made under sub-section (3). 

(5) The“ Provincial Government may 
< prescribe the circumstances under which 
-any period during which the driver of a 
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vehicle although not engaged in work is re» 
quired to remain on or near the vehicle 
may be deemed to be an interval for rest 
within the meaning of sub-section (1). 

66 Voidance of contrac’s restrictive of 
Liability. i’ 

Any contract forthe conveyance of a 
passenger in a stage carriage or contract 
carriage, in respe@t of which a permit has 
been issued under this Ohapter, shall, so far 
as it purports to negative or restrict the 
liability of any personin respect of any 
claim made against that person in respect 
of the death of, or bodily injury to, the 
passenger while being carried in, entering 
or alighting from the vehicle, or purports 
toimpose any conditions with respect tc 
the enforcement of any such liability, -be 
void. e 

67. Power to make rules as to stage car- 
riages and contract carriages. 

(1) A Provincial Government may make 


* rules toregulate, in respect of stage car- 


riages and contract carriages,— 

(a) the conduct of persons licenced to 
act as drivers of, and the, licensing 
of and the conduct of conductors 
of, such vehicles when acting as 
such ; and 

(b) the conduct of passengersin such 
vehicles. 

(2) Without prejudice tothe generality 

of the foregoing provision, such rules may— 

(a) authorise the removal from such 
vehicle of any person infringing 
the rules by the driver or conduc- 
tor of the vehicle, or on the request 
of the driver or conductor, or any 
passenger by any police officer ; 

(b) require a passenger whois reason- 
ably suspected by the driver or 
conductor of contravening the rules 
to give his: name and address to 
a police officer or to the driver or 
conductor On demand ; 

(c) require a passenger to declare, if 
so requested by the driver or con- 
ductcr, the journey he intends to 
take or has taken in the vehicle 
and to pay the fre for the whole 
of such journey afid to accept any 
ticket provided therefor; 

(d) require, on demand being made for 
the purpose by the driver or con- 
ductor or other person authorised 
by the owner of the vehicle, pro- 
duction during the jourfey and 
surrender at the end of the journey 
by the holder thereof of any ticket 
igsued to him ; 


hd 
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(e) require a passenger, if so requested 

by the driver or conductor, to leave 

- the vehicle on the completion of 
the journey the fare for which he 
has paid ; 

(f) require the surrender by the holder 
thereof on the expiry of the pesiod 
for which it is issued of a ticket 

$ issued to him ; ° 

(g) require the maintenance of com- 
plaint books in stage carriages 
and prescribe the conditions undər 
which the passengers can record 
any complaints in the same. 

68. Power to make rules for the pur- 


poses of this Chapter. 


(1) A Provincial Government may make 


rules for the purpose of carrying into effect 
the provisions of this Chapter. . 


(2) Without prejudice to the generality 


of the foregoing power, rules under this 
section may be made with respect to all or 
any of the following matters, namely :— 


(a) the period of appointment and- the 
terms of appointment of and the 
conduct of the business by Re- 
gional and Provincial Transport 
Authorities and the reports to be 
furnished by them ; 

(b) the conduct and hearing of appeals 
that may be preferred under this 
Chapter ; 

(c) the forms to be used for the purpo- 
ses of this Chapter, including the 
forms of permits ; 

(d) the issue of copies of permits in 
place of permits lost or destroyed; 

(e) the documents, plates and marks 

| to be carried by transport vehicles, 
the manner in which they are to 
be carried and the languages in 
which any such documents are to 
be expressed ; 

(f) the badges and uniform to be worn 
by drivers and conductors of stage 
carriages and contract carriages ; 

(g) the fees to be paidin respect of 
permits, duplicate permits, plates 
and badges ; 

(h) the custddy, production and cancela 
lation revocation or expiration 
of permits, and the return of per- 
mits which have become void or 
have been revoked ; 

(i) the conditions subjest to which a 
permit issued in one region shall 

° be valid in another region ; 

(j) the authorities to whom, the time 
within which and the manner in 
which appeals may be made; 
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(k) the construction and fittings of, and 
the equipment to be carried by, 
e Stage and contract carriages, whe: 
ther generally or in specified areas; 
(L) the determination of the number of 
. Passengers a stage or contract 
Carriage is adapted to carry and 
the number which may be carried ; 
(m) the conditions subject to which 
goods may be earried on stage and 
contract carriages partly or wholly 

in lieu of passengers ; 
(n) the safe custody and edisposal of 
property left in astage or contract 

carriage ; 


(0) prohibiting the painting or marking 
of a stage og a contractecarriage in 
such colour or Manner as to induce 
any person to believe that the 
vehicle is used for the transport of 
mails ; 

(p) the conveyance in stage or contract 
carriages of corpses or persons 

» suffering from any infectious or 
contagious disease or goods likely 
to cause discomfort or injury to 
passengers and the inspection and 
disinfection of such carriages, if 
used for such purposes ; 

(q) the provision of taxi meters on motor 
cabs requiring approval or 
standard types of taxi meters to 
be used and examining, testing and 
sealing taxi meters ; 

(r) prohibiting the picking up or setting 
down of passengers by stage or 
contract carriages ab specified 
places or in specified areas or at 
places other than duly notified 
stands or halting places and re- 
quiring the driver of a stage 
carriage to stop. and remain 
stationary for a reasonable time 
when so required by a passenger 
desiring to board or alight from the 
vehicle at a notified halting place ; 

(s) the requirements (including the 
provision of proper sanitary 
arrangements) . which shall be 
complied with in any duly noti- 
fied stand or harting place ; 


(t) requiring the owners of transport 
vehicles to notify any change of 
address or toreport the failure of 
or damage to any vehicle used for 
the conveyance of passengers for 
hire or reward ; . 

(u) requiring the person in charge of a 
stage carriage to ¿Carry any 
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person tendering the legal or cuBtc- 
mary fare ;e ° > 

(v) the conditions wider which and the 
types of containers or vehicles in 
wbich animals or birds may be 
carried and the seasons during 


which animals or birds may or may ` 


not be carried ; 
(w) the licensing + of and the conduct 
e of agents for the sale of tickets 
for travel by stage carriages ; 

(x) the ingpection of transport vehicles 
and their contents and of the per- 
mits relating to them ; 

(y) the carriage of persons other than the 
driver in goods vehicles ; | 

(z) the fecords to be maintained and 
the returns to be furnished by the 
owners of transport vehicles ; and 

(z'a) any other matter which is to be or 

> may be preseribed. 


— OHAPTER V. 


+ 
we 


e 
Oonstevotion, Equipment AND MAINTE- 
nance cr Motor VEHICLES, 


69. General provision regarding con 
struction and maintenance. 

Every .motor vehicle shall be so cons- 
tructed and so maintained as to be at all 
times under the effective control of the 
person driving the vehicle. 

70. Power to make rules. 

(1) A Provincial Government may make 
rules regulating the construction, equipment 
and maintenance of moter vehicles and 
trailers. 

(2) Without prejudice to the generality 
of the foregoing power, rules may be made 
under this section governing any of tke 
following matters either generally in 
respect of motor vehicles or trailers or in 
respect of motor vehicles or trailers of a 
Particular class or in particular circum- 
stances, namely :— 

(a) the width, height, length and 
overhang of vehicles and of the 
loads carried ; 

(b) seating | arrangements ia public 
service vehicles and the protection 
of passengers against the weather ; 

(c) the size, nature and condition of 
tyres ; 

(d) brakes and steering gear ;* 

(e) the use of safety glass ; 

(f) signalling appliances, 
reflectors; >. 

(g) speed governors ; : 

(h) the emission of smoke, visible vapour, 
sparka, ashes, grit or oil ; 


lamps and 


(4) the reduction of noise emitted by or 
caused by vehicles ; f 

(j) prohibiting or restricting the use of 
audible signals at cartain times or 
in certain places ; 

(ke) prohibiting the carrying of appli- 
ances likely to cause annoyance or 
danger ; e 

(1) the periodical testing and inspection 
of vehicles by prescribed autho- 
rities ; < 

(m) the particulars other than registra- 
tion marks to be exhibited by 
vehicles and the manner in which 
they shall be exhibited ; and 


(n) the use of trailers with motor 
vehicles. 
CHAPTER VI. 


OONTROL or TRaFFio 


e 71. Limits of speed. ; 

(1) No person shall drive a motor vehicle 
or cause or allow a motor vehicle to be 
driven in any public place at a speed 
exceeding the maximum speed fixed for 
the vehicle by or under this Act or by or 
under any law for the time being in force ; 

Provided that such maximum speed shall 
in no case exceed the maximum fixed for 
the vehicle in the Eighth Schedule. 

(2) The Provincial Government or any 
authority authorised in this behalf by the 
Provincial Government may, if satisfied 
that itis necessary to restrict the speed 
of motor vehicles in the interests of public 
safety or convenience or because of the 
nature of any road or bridge, by notification 
in the official Gazette, fix such maximum 
speed limits as it thinks fit for motor vehi- 
cles or any specitied class of motor 


vehicles or for motor vehicles to which a. 


trailer is attached either generally or in 
a particular area or ona particular road 
or roads. hy ieee 

72. Limits of weight and limitations on 
use. n 

(1) The Provincial 
prescribe conditions for t 
mits for heavy transport Vehicles by the 
Provincial or Regional Transport Autho- 
vities and may prohibit or restrict the 
use of such vehicles in any area or route 
within the province; 

Provided that any permit issued before 
the commencement of this Act may bb con- 
tinued or renewed by the competent 
authority for a period not exceeding 
three years under the conditions upon 
which., the permit was originally issued, 


Government may 


issue of per- | 


of 
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unless the Provincial Government directs 
otherwise, 

e (2) Except as may be otherwise pres- 
eribed, no parson shall drive or cause 
or allow to be driven in any public place 
any motor vehicle which is not fitted 
with pneumatic tyres. 

(3) No person shall drive or cause or allow 
to be driven in any public place any 
motor vehicle cr trailer— 

(a). the unladen weight of which ex 
ceeds the unladen weight specified 
in the certificate of registation 
of the vehicle, or 

(b) the laden weight of which exceeds 
the registered laden weight speci- 
fied in the certificate of registra- 
tion, or e 

(c) any axle weight of which exceeds 
the maximum axle weight speci- 
fied for that axle in the certi- 

| ficate of registration. 

(4) Where the driver or person in 
charge of a motor vehicle or trailer driven 
in contravention of sub-section (2) or 
clause (a) of sub-section (8) is not the 
owner, a Court may presume that the 
offence was committed with the knowledge 
of or under the orders of the owner of the 
motor vehicle or trailer. 

_ 73. Power to have vehicle weighed. 

Any person authorised ‘in this behalf 
by the Provincial Government may, if 
he has reason to believe that a goods 
vehicle or trailer is being used in contra- 
vention of section 72, require the driver 
to convey the vehicle to a weighing device, 
if any, within a distance of one mile 
from any point on the forward route or 
within a distance of five miles from the 
destination of the vehicle for weigh- 
ment; and if on such weighment the 
vehicle is found to contravene in any 
respect the provisions of section 72 regard- 
ing weight, he may, by order in 
writing, direct the driver to convey the 
vehicle or trailer tothe nearest place to 
be specified in the notice where facilities 
exist for the storgge of goods, and not to 
remove the ve&icle or trailer from that 
place until the laden weight or axle 
weight has been reduced or the vehicle 
has otherwise been treated so that it 
complies with section 72. 

74. Power to restrict the use of vehicles. 

The e Provincial Government or any 
authority authorised in this behalf by the 
Provincial Government, if satisfied that it 
is necessary in the interests of public 
safety or convenience, or begause of the 
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nature of any road or bridge, may by 
notification in the official: Gadatte prohibit 
or restrict subject to such exceptions and 
conditions a8 may be specified in the 
notification, the driving of motor vehicles 
or of any specified class of motor vehicles 
or the use of trailers either generally in 
a specified area or on a specified road. 

75. Power to erect twaffic signs, 

(1) The Provincial Government or any 
authority authorised in this behalf by 
the Provincial Government may cause or 


. 


permit traffic signs to be placed 
or erected in any public placa for the 
purpose of regulating motor vehicle 
traffic. 


(2) Traffic signs erected under sub-section 
(1) for any purpose for which provision 
is made in the Ninth Schedule shall be 
of the size, colour and type and shall 
have the meaning set forth in the Ninth 


eSchedule, but the Provincial Government 


or any authority empowered in this behalf 
by the Provincial Government may make 
or authorises the addition to any sign set 
forth in the said Schedule, of transcrip- 
tions of the words, letters or figures there on 
in such script as the Provincial Government 
may think fit, provided that the transcrip- 
tions shall be of.similar size and colour to’ 
the words, letters or figures set forth in 
the Ninth Schedule. . 

(3) Except as provided by sub-section (1) 
no traffic sign shall, after the commence- 
ment of this Act, be placed or erected on 
or near any road; but all traffic signs 
erected prior to the commencement of 
this Act by any competent authority shall 
for the purposes of this Act be deemed 
to be traffic signs erected under the provi- 
sions of sub-section (1). 

(4) A Provincial “Government may, by 
notification in the official Gazette, em- 
power any District Magistrate or Superin- 
tendent of Police to remove or cause to 
be removed any sign or advertisement 
which is so placed in his opinion as to 
obscure any treffic sign from view or any 
sign or advertisement which is, in his 
opinion, so similar in appearatice to a traffic 
sign ag to be misleading. 

76. Parking places and halting stations. 

The Provincial Government or any aut- 
hority authorised in this behalf by the 
Provincial Government may, in consultation 
with the local authority having jurisdic- 
tion in the area concerned, determine 
places at which motor vehicles may stand 
either ‘indefinitely or fdr a specified 
period of time, and may defermine the 
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places at which public service vehicles 
may stop for a longer time than is neces: 
sary for the taking up and setting down 
of passengers, 4 

Main roads, 
JA Provincial Government or any autho- 
rity authorised in this behaif by the Pro- 
vincial Government may, by notification 
in the official Gazette or by the erection 
at suitable places of the appropriate 
traffic sign referred to in Part A of the 
Ninth Schedule, designate certain roads 
as main roads for the purposes of the 
regulations contained in the Tenth 
Schedule. 
` 78, Duty to obey traffic signs. 

Every driver of a motor vehicle shall 
drivé the vehicle in conformity with any 
indication given by a traffic sign included 
in Part A of the Ninth Schedule and in 
conformity with the driving regulations 


‘get forth in the Tenth Schedule, and 


shall comply with all directions given him 
by any Police officer for the time being 
engaged in the. regulation of trafficin any 
public place. ° 

79. Signals and signalling devices. 

The driver’of a motor vehicle shall, on 
the occasions specified in the Eleventh 
Schedule, make the signals specified therein: 

Provided that the signal of an intention 
to turn to the right or left or to stop may 
be given by a mechanical or an electrical 
device of a prescribed nature affixed to the 
vehicle. 

80. Vehicles with left-hand control. 

No person shall drive or cause or allow 
to be driven in any public place any 
motor vehicle with a left-hand steering 
control unless it is equippedewith a me- 
chanical or electrical signalling device of 


a prescribed natuge and in working order. 


_ 81. Leaving vehicle in dangerous posi- 
tion. - 


No person tn charge of a motor vehicle. 
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shall cause or allow the vehicle or any 
trailer to remain at rest on any road in 
such a position or in such a condition 
or in such circumstances as to cause or 
be likely to cause danger, obstruction or 
undue inconvenience to other users 
of the road. 

82. Riding on running board. 

No person driving or in charge of a 
motor vehicle shall carry any person or 
permit any person to be carried on the 
running board or otherwise than within 
the body of the vehicle. 

83. Obstruction of driver. 

No person driving a motor vehicle 
shall allow any person to stand or sit or 
anything to be placed in such a manner 
or position as to hamper the driver in 
his control of the vehicle. 

84. Stationary vehicles. 

No person driving or in charge of 
a motor vehicle shall cause or allow the 
vehicle to remain stationary in any public 
place, unless there is in the driver's seat 
a person duly licensed to drive the 
vehicle or unless the mechanism has 
been stopped and a brake or brakes 
applied or such other measures taken as 
to ensure that the vehicle cannot ace 
cidentally be put in motion in the absence 
cf the driver. 

85. Pillion riding. 

No driver of a two-wheeled motor cycle 
shall carry more than one person in 


_ addition to himself on the E and no such 


person shall be carrio® otherwise than 
sitting on a proper seat securely fixed tothe 
cycle behind the driver's seat. z 

86. Duty to produce licence and certificate 
of registration, 

(1) The driver of a motor vehicle in 
any public place shall, on demand by ° 
any police officer in uniform, produce his e 
licence for examination. 

(2) Tho owner of a motor vehicle, or 


of 
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in his absence the driver 6r other person in 
charge of the vehicle, shall, on demand by 
a registering authority or any person autho- 

* rised inthis behalf by the Provincial Govern- 
ment, produce the certificate of registra- 
tion of the vehicle and, where fhe 

-. vehicle is a transport vehicle, the certificate 
of fitness referred to in section 38. 

(8) If the licence or certificates, as the 
case may be, are not at the time in the 
possession of the person to whom demand 
is made, it shall be a sufficient compli- 
ance with this section if such person 
produces the licence or certificates within 
ten days at any police station in 
British India which he specifies to the 
police officer or authority making the 
demand: 

Provided that, except to such extent 
and with such modifications as may be 
prescribed, the provisions of this sub- 
seclion shall not apply to a driver driv- 
ing as a paid employee, or tọ the driver 
of a transport vehicle or 10 any person 
required to produce the certificate of 
Tegisiration or the certificate of fitness 
of a transpoit vehicle. 


87. Duty of driver to stop in certain 
cases. 

(1) The driver of a motor vehicle shall 
cause the vehicle to stcp and remain station- 
ary so long as may reasonably be neces- 
sary — 

(a) when required to do so by any 
police officer in uniform, or 
(b) when required to do so by any 
person in charge of an animal, 
if such person apprehends that 
the animal is, or being alarmed 
by “the vehicle will become, une 
manageable, or 
(c) when the vehicle is involved in 
the occurrence of an accident to 
a person, animal or vehicle or 
of damage to any property, whe- 
ther the driving or management 
of the vehicle was or was not 
the cause of the accident or 
dawae | 

and he shall give His name and address and 

the name and address of the owner of the 

vehicle to any person affected by any such 
accident or: damage who demands it 
provided such person also furnishes his name 
¿and address. ` 


e (2) The driver of a motor vehicle shall 
on demand by a person giving his 
own name and address and alleging 


hat the driver has committed an offence Chapter. 
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punishable under section 116, give his 
name and address td shat person. 

18)“ In this sdéction the expression 
“animal” means any horse, cattle, elephant, 
camel, ass, mule, sheep or goat, 

88. Duty of owner of motor vehicle to 
give information. 

The owner of a motor vehicle the 
driver of which is accused of any offence 
under this Act shall, on the demand of 
any police officer authorised in this 
behalf by the Provincial Goveynment, give 
all information regarding the name and 
address of and the licence held by the 
driver which is in his possession or could 
by reasonable diligence be ascertained 
by him. K 4 

89. Duty of driver in case of accident 
and injury to a person. 

When any person is injured as the 
result of an accident in which a motor 
involved, the driver of the 
vehicle or other person in. charge of the 
vehicle shall— à 

(a) take all reasonable steps to secure 
medical attention for the injured 
person, and, if necessary, convey 
kim to the nearest hespital, 
unless the injured person or his 
guardian, in case he is a minor,’ 
desires otherwise; 

(b) give on demand by a police 
officer any information required 
by him, or, if no police officer is. 
present, report the circumstances 
of the occurrence at the nearest. 
police station as soon as possible 
and in any case within twenty- 
four hours of the occurrence. | 

90. Inspection of vehicle involved in 
accident, , 

When any accident occurs in which a 
motor vehicle is involved, any person 
authorised in this behalf by the Provine 
cial Government may, on production, if so 
required of his authority, inspect the 
vehicle, and for that purpose, may enter 
at any reasonable time, any premises 
where the vehicle may be, and may 
remove the vehicle for examination; 

Provided that the place to which the 
vehicle is so removed shall be intimated 
to the owner of the vehicle, and the 
vehicle shall be returned without un- 
necessary delay. 

91. Power to make rules. 

(1) The Pr.vincia] Goverament may 
make rules for the purpose of carry- 
ing into effect the provisions of this 


1939 ‘ 


e 
: (2) Without prejudice to the general- 
ity of the foregoing power, such rules 
may provide for—e ° ° 

(a) the nature of the’mech mical or elec- 
trical signalling devices which may 
be uged on motor vehicles; 

(b) the removal and the safe custody 
cf vehicles including their loads 
which have broken down or 
which have been ‘left standing 

. ° or have been abandoned on 
roads; 

(c) the installation and use of weighing 
devices; 

(d) the exemption from all or any 
of the provisions of this Chapter 
of Fire Brigade vehicles, ambulan- 
ces’ and otherespecial classes of 
vehicle, subject to such conditions 
as may be prescribed; 

(e) the maintenance and management 
of parking places and stands and 
the fees, if any, which may be 
charged for their use; 

(f) prohibiting the driving down 
hill of a motor vehicle with the 
gear disengaged either generally 
or in a spectified place; : 

(g) prohibiting the taking hold of or 
mounting of a motor vehicle in 
motion: 

(h) prohibiting the use of foot paths 

* or pavements by motor vehicles; 

(i) generally, the preventicn of danger, 
injury or annoyance to the public or 
any person, or of danger or injury 
to property or of obstruction to 
traffic; and 

(j) any other matter which is to be 
or may be prescribed. 

l CHAPTER VIJ. 

MOTOR VBHIOLES TEMPORARILY LEAVING OR 

VISTING BRITISA-INDIA. 

92, Power of Central Government to 
make rules. : 

(1) The Central Goverement may, by 
notification in the official Gazette, make 
rules for all or any of the following 
purposes, namely:— 

(a). the grant and authentication of 


travelling pas$es, certificates or authorisa- ` 


tion to persons temporarily taking motor 
vehicles out of British India to any place 
outside India or to persons temporarily pro- 
ceeding out of Brithish India to*any place 
outside India and desiring to drive a motor 
vehicle during theiy absence from British 

India; . . 
(b) prescribing the conditions sub- 
ject, tb which motor 


vehicles: - 
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brought temporarily into British- 
India from outside India by per- 
sons intending to make a tempo» 
rary stay in British India may be 
Possessed and used in British India; 
an 

ke) prescribing the conditions subject 
to which persons entering British 
India front any place outside India 
for a teniporary stay in British 


India may drive motor vehicles in, 


British India. : 

(2) No rule made under this section 
shall operate to confer on any person any 
immunity in any province from the pay- 
ment of any tax levied in that province on 
motor vehicles or their users. 


(8) Rules made under clauses (b) and. 


(c) of subssection (1) shall, in case of motor 
vehicles and persons entering British-India 
from the French and Portuguese Settle- 
ments bounded by India, be applicable only 
eto motor traffic to which the International 
Convention relating to motor traffic con- 
eluded at Paris on the 2ith day of April, 
1926, applies, We 
(4) Nothing in this Act or in aay rule 
made thereunder by a Provincial Govern- 
ment relating tc— ; À | 
(a) the registration and identification 
of motor vehicles, or 
(b) the requirements as to construction, 
maintenance and equipment of 
moicr vehicles, or 
(e) the licensing and the qua'ifications 
of drivers of motor vehicles 
shall apply to any motor vehicle to which 
or to any driver of a motor vehicle to whon 
any Tules made under clause (b) 10r clause 
(e) of sub-section (1) apply 


CHAPTER VIII. 
INSURANCE oF MoTok VEHICLES AGAINST 
Tarp Party RISKS. 
93. Definitions. 
In this Coapter— A $ 
(a) “authorised insurer” means tan in- 
surer in whose case the require- 
menis ofthe Insurance Act, 1939, 
with respect to th@ registralion of 
and deposits by ifsnrers are com- 
plied with, and ` : 
(b) “certificate of insurance’ means a 
certificate-issued by an authorised 
insurer in pursuance of sub-sec- 
tion (4, of section 95; and in- 
cludes where more than one cer- 
tificate hes been issued in connec- 
tion with a policy, or where a copy 
of a certificate has been issued, all 
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those certificates or that copy, as 
the case may be. 

94. Necessity for insurance against third 
party risk. 

(1) No person shall use except as a 
passenger or cause or allow any other person 
touse a motor vehicle ina public place, 
unless there is in force in relation to the use 
of the vehicle by that pgrson or that other 
person, as the case may be, a policy of 
insurance complying with the requirements 
of this Chapter. 

Explanation.—A person driving a motor 
vehicle merely asa paid employee, while 
there isin force in relation to the use of 
the vehicle, no such policy as is required 
by this sub-section, shall not be deemed 
toact in contravention of the sub-section 
unless he knows or has reason ty believe 
that there is no such policy in force. 

(2) This section shall not apply to any 
vehicle owned by or on behalf of the Central 
Government or a Provincial Government 
or a local authority notified in this behalf 
by the Provincial Government, or a State- 
owned railway, at ariy time when the vehicle 
is driven .by a servant of the owner in 
the course cf his employment, or is other- 
wise subject to the control of the owner. 

S. Requirements of policies and limits 
of liability. 

(1) In order to comply with the require- 


` ments of this Chapter, a policy of insurance 


must be a policy which— 
(a) is issued by a person who is an 
| authorised insurer, and 
(b) insures the person or classes of per- 
son specified in the policy to the 
extent specified in sub-section (2) 
against any liability which may be 
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incurred by him or them in respect ` 


of the death of or bcdily injury to 
any person caused by or arising 
out of the use of the vehicle in a 
public place : 

Provided that a policy shall not, except 
asmay be otherwise provided under sub- 
section (3), be required— 

(4) to cover liability in respect of the 
death, arising out of and in the 
course $f his employment, of the 
employee of a person insured by 
the policy or in respect of bodily 
injury sustained by such an em- 
ployee arising out of and in the 
course of his employment, or 
except where the vehicle is a 
vehicle in which passengers are 
carried for hire or reward or by 
reason of or in pursuance of a 


a 
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“contraet of employment, to cover 
liability in respect of the death 
of or bodily einjmy to persons 
being cafried in or upon or entere. 
ing or mounting or alightning 
from the vehicle at the time of 
the occurrence of the event out 
of which a claim arises, or 

(iii) to cover any contractual liability. 

(2; Subject tothe proviso to sub-section 
(1), a policy of insurance shall cover any 
liability incurred in respect of any one 
accident up to the following limits, namely: 

(a) where the vehicle is a vehicle used 
or adapted to be used for the car- 
riage of goods, a limit of twenty 
thousand rupees ; 

(b) where the vehicle is a *vebicle in 
which passengers are carried for 
hire or reward or by reason of or 
in pursuance of a contract of em- 
ployment, in respect of persons 
other than passengers carried for 
hire or reward, a limit of twenty 

e thousand rupees ; and in respect 
of passengers a limit of twenty 
thousand rupees in all, and four 
thousand rupeeg in respect of an 
individual passenger, if the vehicle 
is registered to carry not more than 
six passengers excluding the driver’ 
or two thousand rupees in respect 
of an individual passenger, if tle 
vehicle is registered to carry more 
than six passengers excluding the 
driver ; i , 

_ (c) where the vehicle is a vehicle of any 

other class, the amount of the liabi- 
- lity incurred. 

(8) A Provincial Government may pres- 
cribe that a policy of insurance shall in 
order to comply with the requirements of 
this Obapter cover any liability arising 
under the provisions of the Workmen's 
Compensation Act, 1923, in respect of the 
death of or bodily injury to any paid em: 
ployee engaged in driving or otherwise in 
attendance on or being carried in a motor 
vehicle. 

(4) A policy shall be of no effect for the 
Purposes of this Chapter unless and until 
there is issued by the insurer in favour of 
the person by which the policy is effected, . 
a certificate of insurance ora cover note 
in the presorized form and ccntaining the 
prescribed particulars of any conditions - 
subject to which the policy is issued and - 
of any other prescribed matters , and differ- 
ent forms, particulars and matters may be 
prescribed in different cases. ° 
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(5) Notwithstanding anything ‘eleewher 
contained in any law, a person issuing 
a policy of insurarcé under this section, 
shall be liable to indemnify the pérson 
or classes of person specified in the policy 
in respect of any liability which the policy 
purports to cover in the cage’ of that 
person or those classes of person. 

96. Duty of insurers to satisfy judgments 
against persons insured in respect of third 
pariy fisks. < 

(Í) If, after a certificate of insurance 
or a cover mote has been issued under 
sub-section (4) of section 95 in favour of 
the person by whom a policy has been 
effected, judgment in respect of any such 
liability as is required to be covered by 
a policy ufider clauses (b) of sub-section 
(1) of section 95 (being a liability 
covered by the terms of the policy) is 
obtained against any person insured by 
the policy, then, notwithstanding that the 
insurer may be entitled to avoid or cancel or 
may have avoided or cancelled the policy, 
the insurer shall, subject to the provisions 
of this section, pay tothe person entitled 
to the benefit of the decree any sum 
not exceeding the sum assured payable 
thereunder, as if he were the judgment- 
debtor, in respect of the liability, together 
with any amount payable in respect of 
costs and any sum payable in respect of 
interest on that sum by vittue of any 


enactment relating to interest on judg- 
ments. 
(2) No sum shall be payable by an 


insurer under sub-section (J) in respect 
of any judgment unless before or after 
the commencement of the proceedings in 
which the judgment is given the insurer 
had notice through the Court of the 
bringing of tbe proceedings, or in respect 
of any judgment so long as execu- 
tion is stayed thereon pending an 
appeal; and an insurer to whom 
notice of the bringing of any such prc- 
ceedings is so given shall be entitled to 
be made a party thereto and to defend 
the action on any of the following 
grounds, namely:— 

(a) that the policy was cancelled by 
mutual consent or by virtue of 
any provision contained therein 
before the accident giving rise 
to the liability, andethat either 
the certificate of insurance was 
surrendered to the insurer or that 
the, person tg whom the certificate 
was issued has made an affidavit 
stating that the certificate has 
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been lost or destroyed, or that either 

before or not later than fourteen 

days after the happening of the 

accident the insurer has ccm- 

menced proceedings for cancele 

lation of the certificate after 

compliance with the provisions 

of section 105; or 

(b) that there,has been a breach of a 
specified condition of the policy, 
being one of the following condi- 
tions, namely:— | 

(i) a condition, excluding the use of 
the vehicle — 

(a) for hire or reward, where the 

vehicle is on the date of the 

contract of insurance a vehicle 

not covered by a permit to ply 

for hire cr reward, or 

(b) for organised racing and speed 
testing, or 

(e) for a purpose nos allowed by 

the permit under which the 

vehicle is used, where the vehicle 

is a public service vehicle or a 

goods vehicle, or : 

without side-car being .attached, 

where the vehicle is a motor 

cycle, or 

: (ii) a condition excluding driving by 
a named person or persons or by 
any person who is not duly 
licensed, or by any person who 
has been disqualified for holding 
or obtaining a driving licence 
during the period of disquali- 
fication; or f mens 

(iii) a condition excluding liability for 
injury caused or contributed to 
by conditions of war, civil war, 
riot or civil commotion; or 

(e) that the policy is void on the 
ground that it was obtained by 
the non-disclosure of a material 
fact or by a representation of 
fact which was false in same 
material particular. 


(3) Where a certificate of insurance or 
cover note has been issued under sub- 
section (4) of section to the person 
by whom a policy has been effected, so 
much of the policy as purports to 
restrict the insurance of the per- 
sons insured thereby by reference to any 
conditions other than those in clause (b) 
of sub-section (2) shall, as respects such 
liabilities as are required to be eovered 
by a policy under clause (b) of sub- 
section (1) of section 95, be of no effect: 


(d) 


38 


‘Provided that any sum paid by the 
insurer in or towards the discharge of 
any liability of any person which is 
covered by the policy by virtue only 
of this sub-section shall be recoverable 
by the insurer from that person. 

(4) If the amount which an insurer 
becomes liable under this section to pay 
in respect of a liability incurred by a 
person insured by a policy exceeds the 
amount for which the insurer would, 
apart from the provisions of this sectton, 
be liable under the policy in respect of 
that liability, the insurer shall be entitled 
to recover the excess from that per- 
son. 

(5) In this section the expressions “material 
fact” and “material particular” mean, res- 
pectively, a fact or particular of such a 
nature as to influence the judgment of 
a prudent insurer in determining whether 
he will take the risk and, if so, at what 
premium and on what conditions, and 
the expression “liability covered by the 
terms of the policy” means a liability 
which is covered by the policy or which 
would be 60 covered but for the fact 
that the insurer is entitled to avoid or 
cancel or has avoided or cancelled the 
policy. 

(6) No insurer to whom the notice 
referred to in sub-section (2, has been 
given shall be entitled to avoid his 
liability to any person entitled to the 
benefit of any such judgment as is 
referred to in sub-section (1) ctherwise 
than in tke manner provided for in sub- 
section (2). 

97. Rights of third parties against in- 
surers on insolvency of the insured. 

‘(1) Where under any contract of ine 
surance effected in accordance with the 
provisions of this Chapter, a person is 
insured against liabilities which he may 
incur to third parties then— 


ta) in the event of the person be- 
coming insolvent or making a 
composition or arrangement with 
his creditors, or 

(b) where the insured person is a 


company,§ in the event of a wind- 
ing up order being made or 
a resolution for a voluntary wind- 
ing up being passed with res- 
pect to the company or of a 
receiver or manager of the 
company’s business or undertak- 
‘ing being duly appointed, or of 
possession being taken by or on 
behalf of the holders of any 
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débentures secured by a floating 
charge of any property comprised - 

in or subjects to the charge, 
if, eifher before or after that event any 
such liability is incurred by the insured 
person, his rights against the insurer 
under the contract in respect of the 
liability shall, notwithstanding anything to 
the contrary in any provision of law, be 
transferred to and yest in the third 
party to whom the liability was so 
incurred. 4 
(2) Where an order for the administration 
of the estate of a deceased debtor is 
made according tothe law of insolveacy, 
then if any debt provable in insolvency 
is owing by the deceased in respect of 
a liability toa thiyd party against which 
he was insured under a contract of insur 
ance in accordance with the provisions of 
this Chapter, the deceased debtor's rights 
against the insurerin respect of that lia- 


bility shall, notwithstanding anything to 


the contrary in any provision of law, be 
transferred to and vest in the person to 
whom the debt is owing. 

(8) Any condition in a policy issued 
for the purposes of this Chipter purporting - 
either directly or indirectly to avoid the 
policy or to alter the rights of the parties 
thereunder upon the happening to the in:° 
sured person of any of the evenis specified 
in clause (a) or clause (b) of sub-section (1) 
or upon the making of an order for the 
administration of the estate of a deceased 
debtor according tothe law of insolvency 
shall be of no effect. 

(4) Upon a transfer under sub-section 
(1) or sub-section (2) the insurer shall be 
under the same liability to the third party 
as he would hive been to the insured per- 
son, but— 

(a) if the liability of the- insurer to 
the insured person exceeds the 
liability of the insured person to 
the third party, nothing in this 
Chapter shall affect the rights of 
the insured person against the in- 
surer in respect of the excess, and 

(b) if the liability of the insurer to the 
insured person is less than the 
liability of the insured person to 
the third party, nothing in this 
Ohapter shall affect the rights of 
the third party against the insured 
person in respect of the balance. 

98. Duty to give information as to ine 
surance. aoe | i 

(1) No person against whom a claim is 
made in -respect of. any liability referred 


Cc ee ; 


toin clause (b) of sub-section (1) of sec- 
tion 98 shall on dem&nd by or on bghalf 
of the person making fhe claim refuse to 
state whether or not he was insured in 
respect of that liability by any policy issued 
under the provisions of this Chapter, or 
would have been so insured if the 
insurer had not avoided or cancelled the 
policy nor shall he refuse, if he was or 
would“ have been so insured, to give such 
particulars with respect to that policy as 
were specified in the certificate of insurance 
issued in respect thereof, 

(2) In the event of any person becoming 
insolvent or making a composition or 
arrangement with his creditors or in the 
event of ah order being made for the 
administration of the estate of a deceased 
person according to the law of insolvency, 
orin the event of a winding-up order being 
made or a resolution for a voluntary wind- 
ing-up being passed with respect to any 
company or cf a receiver or manager of the 
company’s busingss or undertaking being 
duly appointed or of possession being taken 
by or on behalf of the bolders of any deben- 
tures secured by a floating charge on any 
property comprised in or subject to the 
charge, it shall be the duty of the insolyent 
debtor, personal representative of the de- 
ceased debtor or company, as the case may 
be, or the official assignee or receiver in 
insolvency, trustee, liquidator, receiver or 
manager,or person in possession of the 
property to give at the request of any per- 
son Claiming that the insolvent debtor, de- 
ceased debtor or company is under such 
liability to him as is covered by the pro- 
visions of this Chapter, such information as 
may reasonably be required by him for the 
purpose of ascertaining whether any rights 
have been transferred to and vested in him 
by section 97, and for the purpose of ene 
forcing such rights, if any ; and any such 
contract of insurance as purports whether 
directly or indirectly to avoid the contract 
or to alter the rights of the parties there- 
under upon the giving of such information 
in the events aforesaid, or otherwise to 
Prohibit or prevent the giving thereof in 
the said events, shall be of no effect. 

(8) If, from the information given to any 
person in pursuance of sub section (2) or 
otherwise, he has reasonable ground for 
supposing that there have Or May have been 
transferred to him ynder this Chapter rights 
against any. particulay insurer, that insurer 
shall be subject to the same duty as is im- 
posed by the said sub-section on the persons 
therein menfjoned. 
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(4) The duty to give thé information 
imposed by this section shall include a 


duty toall contracts of insurance, receipts e 


for premiums, and other relevant docu- 
ments inthe possession or power of the 
pergon on whom the duty is so imposed to 
be inspected and copies thereof to be taken. 

99. Settlement between insurers and in- 
sured persons. 

(1) No settlement made by an insurer in 
respect of any claim which might be.made 
by a third party in respect of any liability 
of the nature referred to in clause (b) of 
sub-section (J) of section 95 shall be valid 
unless such third party is a party to the 
settlement. 

(2) Where a person who is insured under 
a policy jssued for the purposes of this 
Chapter has become insolvent, or where, if 
such insured person is a company, a wind- 
ing-up order has been made or aresolution 

efor a voluntary winding-up has been passed 

with respect to the company, no agreement 
made between the insurer and the insured 
person after liability has been incurred to 
a third party and after the cdémmence- 
ment of the insolvency or winding-up, as 
the case may be, nor any waiver, assign- 
ment or other disposition made by or pay- 
ment made to theinsured person after the 
commencement aforesaid sha!l be effective 
to defeat the rights transferred to the 
third party under this Chapter, but those 
rights shall be the same as if no such agree- 
ment, waiver, assignment or disposition or 
payment has been made. 

100. Saving in respect of sections 97, 98 
and 99. 

(1) For the purposes of sections, 97, 98 
and 99,4 reference to “liabilities to third 
parties” in relation to a person insured 
under any policy of insurance shall not 
include a reference to any liability of that 
person in the capacity ofinsurer under 
some other policy of insurance, 

(2) The provisions of sections 97, 98 and 
99 shall not apply where a company is 
wound up voluntarily merely for the pur- 
poses of re-construction or p an amalgama- 
tion with another company: : 

101. Insolvency of insured persons not 
to affect liability of insured or claims by 
third parties. 

Where a certificate of insurance has 
been issued to the person by whom a 
Policy has been effected, the happening in 
relation to any person insured by the policy 
of any such event as is mentioned in sub- 
section (Z) orsub-section (2) of section 97 
Shall, notwithstanding anything in tbis 
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Chapter, not affect any liability of that 
person of the nature referred to in clause 
(b) of sub-section (1) of section 95; but 
nothing in this section shall affect any 
rights against the iasurer conferred under 
the provisions of sections 97,98 and 99 on 
the person to whom the liability was” in- 
curred. 

102. Effect of death on certain causes 
of action. 4 

Notwithstanding anything contained in 
action. 306 of the Indian Succession Act, 
1925, the death of a person in whose favour 
a certificate of insurance or cover note 


had been issued, if it occurs after the hap- 


pening of an event which has given rise 
toa claim under the provisions of this 
Ohapter, shall not be a bar to the survival 
of any cause of action arising dut of the 
said event against his estate or against the 
insurer. 

103. Hffect of certificate of insurance. 


When an insurer has issued a certificate’ 


of insurance in respect of a contract of in- 
surance between the insurer and the insured 
person, then— 

(a) if and so long as the policy des- 
eribed in the certificate has not 
been issued by the insurer to the 
insured, the insurer shall, as be- 


tween himself and any other person 


except the insured, be deemed to 
have issued to the insured person a 
policy of insurance conforming in 
all respects with the description 
and particulars stated in such cer- 
tificate ; and 
(b)if the insurer has issued to the 
insured the policy described in 
the certificate, but the actual 
terms of the policy are less favour 
able to persons claiming under or 
by virtue of the policy against 
the insurer either directly or 
through the insured than the 
particulars of the policy- as stated 
in the certificate, the policy shall, 
“as between the insurer and any 
other pprson except the insured, 
be deemẸd to be in terms conform- 
ing in all respects with the particu- 
lars stated in the said certificate. 

104. Duty to surrender certificate on 
cancellation of policy. 

(1) Whenever the period of cover under 
issued under the 
e provisiéns of thisOhapter is terminated or 
suspended by any means before its expira- 
tion by effluxion of time, the insured per- 
gon shall within seven days after such 
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termination or suspetision deliver to the 
insurer by whom tke, policy was issued - 
the atest certificate of insurance given by 
the insurer in respect of the said policy, 
or,if the said certificate has been lost or 
destroyed, make an affidavit ‘to that effect. 

(2) Whoever fails to surrender a certi- 
ficate of insurance or to make an affidavit, 
as the case may be, in accordance with 
the provisions of this section skall be 
punishable with fine which may extend to 
fifteen rupees for every day that the offence 
continues subject to a maxfmum of five 
hundred rupees. < 

105. Duty of insurer to notify regis- 
tering authority cancellation or suspension 
of the policy, . 

Whenever a policy of insurance issued - 
under the provisions of this Chapter is 
cancelled or suspended by the insurer who 
has issued the policy, the insurer shall 
within seven days notify | such cancel- 
lation or suspension to the registering 
authority in whoserecords the registration 
of fhe vehicle covered ‘by the policy of 
insurance is recorded or to such other 
authority asthe Provinc:al Government may 
prescribe, 

106. Production of certificate of in- 
surance. | bi 

(1) Any person driviag.a motor vehicle in 
any public place shall, on being so required 
by a police officerin uniform, produce the 
certificate of insurance relating. to the use 
of the vehicle: r 

Provided that if the driver of a. motor 
vehicle within seven days from the date 
on which the production of the -certificate 
of insurance was so required produces. the 
certificate at such police station as may 
have been specified by him at the time 
its production was required, he shall not be 
liable to conviction under this sub-sec- 
tion by reason only of failure to produce 
the certificate to the police officer. 

(2) If, where owing to the presence of a 
motor vehicle ina public place an accident 
occurs involving bodily injury to another 
person, the driver of the vehicle does not 
at the time produce the , certificate of 
insurance to a police offer, he shall pro- . 
duce the certificate of insurance at the. 
police station at which he makes thé report 
required by section 89: 

Provided that no person shall be liable 
to conviction under this sub-section by 
reason only of failures to produce his 
certificate of insurance if within seven 
days from the occurrence of the accident 
he produces the certificate at «such police 
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¿Station as may be spegified by him to the 
police officer at the site of the accidené or 
to the officer in charge of the police station 
at which he reported the accident. 

(8) The owner of a motor vehicle shall 
give such information as he may be 
required by or on behalf of a police 
officer empowered in this behalf by the 
Provingjal Government to give for the 
‘purpose of determining whether the 
Vehicle was or was not being driven in 
contravention ° of section 94 and on any 
- occasion when the driver was required 
under this section to produce his certi- 
ficate of insurance. 

(4) In this, section the expression “pro- 
duce his certificate of* insurance” means 
produce for examination the relevant 
certificate of insurance or such other 
evidence as may be prescribed that the 
vehicle was not being driven in contraven- 
tion of section 94. : 

- 107. Production of certificates of in- 
surance on applichtion for authority to “use 
vehicle. 

A Provincial Government may make rules 
Tequiring the owner of any motor 
vehicle when applying whether by pay- 
ment of a tax or otherwise for authority 
to use the vehicle in a. public place to pro- 
duce such evidence as may be prescribed 
by those rules to the effect that either— 

(a} on the date when the authority to 
* use the vehicle comes into oper- 

ation there will be in “force the 

necessary policy of insurance in 
relation to the use of the vehicle 
by the applicant or by other 
persons on his order or with his 

permission, or * 

(b) the vehicle is a vehicle to which 
Ans section 94 does not apply. 
`- 108. Co-operative insurance. 

(1) A Provincial Government may, on the 
application of a co-operative society of 
. public service vehicle owners registered or 
deemed to have been registered under the 
Oo-operative Societies Act, 1912, or under 
..an Act of a Provincial Legislature governs 
. ing the registration of Co-operative 
Societies and subject to the control of the 
Registrar of Oo-operative Societies of the 
province, allow the society to transact the 
business of an insurer for the purposes of 
this Chapter as if the society were an autho- 
rised insurer, subject tothe following con- 
ditions, nanlely:— °. 

(a) the seciety shall establish and 
; mafntain-a fund of not less than 

twenty-five thousand rupees for the 
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first fifty vehicles or fractional part 
thereof and pro rata for every 
additional vehicle in the possession 
of members of the society and 
thesaid fund shall be lodged in 

e such custody as the Provincial 

Government may prescribe and 
shall not Wb available for meeting 
claims or other expenses except in 
the event of the winding-up of 
the society ; ` s 

(b) the liability of the society shall be 
limited as specified in clause (b) of 
sub-section (2) of section 95; 

(c) the society shall, if required by the 
Provincial Government, re-insure 
against claims above a prescribed 
amount ; 

(d) the provisions of this Chapter, in so 
far as they relate to the protection 
of third parties and to the issue 
and production of certiticates, shall 
apply in respect of any insurance 
effected. by the society ; 

(e) an independent authority not asso- 
ciated with the society shall be 
appointed by the Provincial 
Government to facilitate and assist 
in the settling of claims against the 
society ; : 

(f) the society shall operate on aa 
insurance basis, that is to say,— 

(i) it shall levy its premiums in 
respect of a period not exceeding 
twelve months, during whicn 
period the insured shall be heid 
covered in respect of all acci-, 
dents arising, subject to the 
limits of liability specified in 
clause. (b) of sub-section (2) of 
section 95 ; 

(ii) it shall charge premiums estimat- 
ed to be sufficient, having regard 
to the risks, to meet the 
capitalised value of all claims 
arising during the period of 
cover, together with an adequate 
charge for expenses attaching to 
the issue of pol%ies and to the 
settlement of claims arising 
thereunder ; 

(g) the society shall furnish to the 
Superintendent of Insurance the 
returns required to be fur- 
nished by insurers under 
the provisions of the Insurance 
Act, 1938, and the Superintendent 
of Insurance may exercise in res- 

ect thereof any of the powers 

. exercisable by him in respect of 
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returns made to him under the said 


Act ;and 
(h) any provisions of law applicable to 
the winding-up of authorised in- 
surers shall be equally applicable 
f to the society. 

(2) Except as provided in sub seetion 
(1), the Insurance Act, 1938, shall not apply 
to any co-operative sccidty of public service 
vehicle owners allowed to transact the busi- 
ness of an insurer under this section. 

109. Duty to furnish particulars of 
vehicle involved in accident, 

A registering authority orthe officer in 
charge ofa police station shall, if so re- 
quired by a person who alleges that he is 
entitled to claim compensation in respect 
of an accident arising out of thé use ofa 
motor vehicle, or ifso required by an in- 
surer against whom a claim has been made 
in respect of any motor vehicle, furnish to 
that person or to thatinsurer, as the case 
may be, on payment of the prescribed fee® 
any information atthe disposal of the said 
authority or the said police officer re» 
lating to the identification marks and 
other particulars of the vehicle and the 
name and address of the person who was 
using the vehicle at the time of the accident 
or was injured by it. 

110. Power to appoint persons to investi» 
gate and reporton accidents. 

A Provincial Government may, by noti- 
fication in the official Gazette, appoint a 
person ora body of persons to investigate 
and report on accidents involving the death 
of or bodily injury fo any person arising 
out of the useof motor vehicles and the 
extent to which their claims’ to compensa- 
tion have -been satisfied and to advise and 
assist such persons or their representatives 
in presenting their claims for compensation : 

Provided that nothing in this section 
shall confer on any such person or body of 
persons the right to adjudicate in any way 
on the liability of the insurer or on the 
amount of damages togbe awarded except at 
the express desire of the insurer concerned, 

111. Power to make rules. 

(1) The Centtal Government may make 
rules for the purpose of carrying into effect 
the provisions of this Chapter. 

(2) Without prejudice tothe generality 
of the foregoing power, such rules may pro- 
vide for— 

(a) the forms to be used for the purpo- 
e ses of this Chapter : 

(b) the making of applications for and 

the issue of certificates of insurance; 

(e) the issue of duplicates to re-place 
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certificates of insurance lost or des- 
troyed ; < 

(d) the custody» production, cancellation 
and surrender of certificates of in- 
surance ; 

(e) the records to be maintained by 
insurers of policies of insurance 
issued under this Chapter ; 

(f) the identification by certificates or 
otherwise of persons or vehicles 
exempted from the provisione of 
this Chapter ; 

(g) the furnishing of inftrmation res- 
pecting policies of insurance by 
insurers ; 

(h) the carrying into effect of the pro- 
visions of section 108 ; e 

(4) adapting thé provisions of this Chaps 
ter to vehicles brought into British 
India by persons making only a 
temporary stay therein by apply- 
ing those provisions with prescrib- 
ed modifications ; aud 

(j) any other matter which is to be or 
may be prescribetl. 


OHAPTER IX, 
OFFSNORS, PENALTIES AND PRoogpURE. 


112. General provision for punishment ` 
of offences. 

Whoever contravenes any provision of 
this Actor of any rule made ' thereunder 
shall, if no other penalty is provided for 
the offence, be punishable with fine’which 
may extend to twenty rupees, or, if having 
been previously convicted of any offence 
under this Act heisagain convicted of an 
offence under this Act, with fine which may 
extend to one hundred rupees. 

113. Disobedience of orders, obstruction 
and refusal of information, . 

Wheever wilfully disobeys any direction 
lawfully given by any person or authority 
empowered under this Act to give such 
direction, or obstructs any person or autho- 
rity inthe discharge of any functions 
which such person or authority is required 
or empowered under this Act to discharge, 
or, being required by or undgr this Act to 
supply any information, withholds such 
information or gives information which he. 
knows to be false or which he does not. 
believe to be true, shall, if no other penalty 
is provided for the offence, be punishable 
with fine which may extend to two hundred 
rupees. ° 

114. Offences relating to licences. 

Whoever, being disqualified under this 
Act for holding or obtaining a licence, drives 
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e 
a motor vehicle ina public place or applies 
for or obtains a licence or, not being en- 
titled to have a.litehcg iesued to him, free 
of endorsement, applies for cr obtains a 
licence without disclosing the endorsements 
made on a licence previously held by him 
or, being disqualified under this Act for 
holding or obtaining a licence, uses in 
British India a licence such as is referred to 
in sub-section (2, ef section 9, shall be 
punisitable with imprisonment for a term 
which may extend to three months, or with 
fine which may extend to two hundred and 
fifty rupees, or with both and any licence 
so obtained by him shall be of no effect. 
Driving at excessive speed. 

(1) Whoever drives a motor vehicle in 
contravention of sectiom 71 shall be punish- 
able with fine which may extend to one 
hundred rupees. 

(2) Whoever causes any person who is 
employed by him or is subject to his con- 
trolin driving to drive a motor vehicle 
in contravention of section 71 shall be 
punishable with ine which may exterd to 
two hundred rupees. 

(8; No person shall be convicted of 
an offence punishable under snb-section 
(1) solely on the evidence of one witness 
to the effect that in the opinion of the wit- 
ness such person was driving ata speed 
which was unlawful, unless that opinion 
is shown to be based on an estimate ob- 
tained by the use of some mechanical tim- 
ing device. 

(4) The publication of a time table 
under which, or the giving of any direction 
that, any journey or part of a journey is 
to be completed within a specified time 
shall, ifin the opinion of the Court it is 
not practicable in the circumstances of the 
case for that journey or part of a journey 
to be completéd in the specified time with- 
out infringing the provisions of section 71, 
be prima facie evidence that the person 
who published the time table or gave the 
direction has committed an offence punish- 
able under sub-section (2), 

116. Driving recklessly or dangerously. 

Whoever drives a motor vehicle at a 
speed or in a° manner which is dangerous 
to the public, having regard to all the cir- 
cumstances of the case including the nature, 
condition and use of the place where the 
vehicle is driven and the amount of traffic 
which actually is at the time or which might 
reasonably be expected to be in the place, 
shall be punishable en a first conviction 
for the offence with imprisonment for 
a term whjch’ may extend to six months, 
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or with fine which may extend 
to five hundred rupees, and for a sub- 
sequent offence if committed within three 
years of the commission of a previous 
similar offence with imprisonment for a 
term which may extend to two years, or 
with fine which may extend to one thou- 
sand rupees, or with both. 

117. Driving while under the influence 
of drink or drugs. 

Whoever while driving cr attempting to 
drive a motor vehicle is under the influ- 
ence of drink or. a drug to such an 
extent as to be incapable of exercising 
proper control over the vehicle, shall be 
punishable for a first cffence with im- 
prisonment for a term which may extend 
to three months, or with fine which may 
extend te five hundred rupees, or with 
both, and for a subsequent offence if 
committed within three years of the com- 
mission of a previous similar offence with 
eimprisonment for a term which may 
extend to two years, or with fine which 
may extend to one thousand rupees, or with 
both. 

118. Driving when mentally br physi- 
cally unfit to drive. l i 

Whoever drives a motor vebicle in any 
public place when he is to his kuowledge 
suffering from any disease or disability 
caleulated to cause his driving of the 
vehicle to be a source of danger to the 
public, shall be punishable for a first 
offence with fine which may extend to 
two hundred rupees and for a second or 
subsequent offence with fine which may 
extend to five hundred rupees. i 

119. Punishment for abetment of certain 
offences. . rom 

Whoever abets the commission of an 
offence under sections 116, 117 or 118, shall 
be punishable with the punishment provid- 
ed for the offence. 

120. Racing and trials of speed. 

Whoever without the written consent of 
the Provincial Government permits or 
takes part in a race or trial of speed 
between motor vehicles in any public 
place shall be punishable with imprison- 
ment for a term which may extend to one 
month, or with fine which may extend to 
three hundred rupees, or with both, | 

121. Using vehicle in unsafe condi- 

n. 

Aos person who drives or causes or 
allows to be driven in any publice place 
a motor vehicle or trailer while the vehicle 
or trailer has any defect, which such per- 
son knows of or could have discovered by 
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the exercise of ordinary care and which 
is. calculated to render the driving of the 


_ vehicle a source of danger to persons and 
. vehicles using such place, shall be punish- 
able with fine which may extend to two 
‘hundred and fifty rupees or, if as a 
“result of such defect an accident is 


caused causing bodily injury or damage 


.to.property, with fine which may extend to 


five hundred rupees. 


122. Sale of vehicle in or alteration 
7 vehicle toa condition contravening this 

et > 3 

Whoever, being an importer of or dealer 
in motor vehicles, sells or delivers or 


‘offers to sell or deliver a motor vehicle 
-or trailer in such condition that the use 


thereof in a public place would be in 
contravention of Chapter V or any rule 
made thereunder or alters the motor 
‘vehicle or trailer so as to render its 
‘condition such that its use in a public 
‘place would be in contravention of Chap-* 
ter. V or any rule made thereunder shall 
be punishable with fine which may extend 
to two hundred rupees : 

Provided that no person shall be con- 
victed under this section if he proves 
that he had reasonable cause to believe 
that the vehicle would not be used in a 
public place until it had been put into 
a condition in which it might lawfully be 
so used. . 


“123. Using vehicle-without permit. 

(1) Whoever drives a motor vebicle or 
causes or allows a motor vehicle to bė 
used or lets out a motor vehicle for use 
in contravention of the provisions of 
sub-section (1) of section 42 shall be 
punishable for a first offence with fine 
which may extend to five hun- 
dred rupees, and for a subsequent 
offence if committed within three years 
of the commission of a previous similar 
offence with a fine which shall not be 
less than one hundred rupees and may 
extend to one thousand rupees. 

(2) Nothing in this section shall apply 
to the use of,a motor vehicle in an 
emergency for the conveyance of persons 
suffering from sickness or injury or for 
the transport of materials for repair or 
of food or materials to relieve distress 
or of medical supplies for a like 
Purpose: 

Provided that the person using the 
vehicle? reports such use to the 
Regional Transport Authority within seven 


days, — 
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124. Driving tehicle exceeding permissi- 
ble weight. 

Whoever drives “se motor vehicle or 
causes or allowd a motor vehicle to be 
driven in contravention of the provi- 
sions of section 72 or of the conditions 
of any permit issued thereunder, or in 
contravention of any prohibition or res- 
triction imposed under section 74 shall 
be punishable for a-first offence with fine 
which may extend to one hundredsrupees, 
and for a second or subsequent offence 
with fine which may extend tp five hundre, 
rupees. 

125. Driving uninsured vehicle. : 

Whoever drives a motor vebicle or cause 
or allows a motor vehicle to be driven in 
contravention of the provisions bf section 94 
shall be punishable. with imprisonment 
which may extend to three months, or with 
fine which may extend to five hundred 
rupees, or with both. A 

Taking vehicle without authority. 
. Whoever takes and drives “away any 
moter vehicle without having either the 
consent of the’ owner thereof or other 
lawful authority shall be punishable with 
imprisonment which may extend to three 
months or with fine which may extend to 
five hundred rupees, cr with both : 

Provided that no accused person shall 
be convicted under this section if the 
Court is satisfied that the accused acted in 
the reasonable belief that he had lawful 
authority or in the reasonable belief that 
the owner would in the circumstances of 
the case have given his consent if he had 
been asked therefor. : 

127, Unauthorised interference with 
vehicle. ; = 

Whoever otherwise than with lawful 
authority or reasonable excuse enters or 
mounts any stationary mottr vehicle or 
tampers with the brake or any part of 
the mechanism of a motor vehicle shall 
be punishable with fine which may extend 
to one hundred rupees. i 

128 Power of arrest without warrant: ; 

(1) A police officer in uniform may 
arrest without warrant any person who 
commits in his view an offence punish-. 
able under section 116 or section 117 or 
section 126: ii ead 

Provided that any person so arrested. 
in connection with an offence punishable 
under section 117 shall be subjected to a 
medical examination „by a registered 
medical practitioner within ‘two hours of. 
his arrest gr shall then be released from: 
custody: 


æ 


4 . 


’ certificate 
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(2) A police officer in uniform may arrest 
without warrant— 

` (a) any person who being required 

under the pfovisions of this Act 

to give his name and address 

refuses to do so, gives a name 

“or* address which the police officer 

has reason to believe to be false, 


. or 
(b) any person concerned in an offence 
* under this Act or reasonably sus- 

. ‘pected to have been so concerned, 

“ jif he police officer hag reason 

_ to believe that he will abscond 

_or otherwise avoid the service of a 
. summons. 
_ (8).A police officer arresting without 
“warrant ‘tthe drivere of a motor vehicle 
shall, if the circumstances so require, take 
‘or cause to be taken any steps he may 
consider proper for the temporary disposal 
of the vehicle. 

149. Power of police officer to impound 
‘document. 

(1) Any police officer authorised «in this 
behalf or other person authorised in this 
behalf by the Provincial Government 
may, if he has reason to believe 
that any identification mark earried on 
a motor vehicle or any licence, permit, 
of registration, certificate 
of insurance oor other document 
produced to him by the driver or person 
in charge of a motor vehicle is a false 
document within the meaning of section 
464 of the Indian Penal Code, seize the 
mark or document and call upon 
the ‘driver or owner of the vehicle to 
account for his possession of or the 
presence in the vehicle of such mark or 
document. 

(2) Any police officer authorised in this 
behalf by the Provincia] Government may 
if he has reason to believe that the 
driver of a motor vehicle who is charged 


with any offence under this Act may . 


abscond or otherwise avoid the service 
of a summons, seize any licence held 
by such driver and forward it to. the Court 
taking cognizance of the offence. 

(3) A police officer seizing a licence 
under sub-section (2) shall give to the 
person surrendering the licence a 
temporary acknowledgment therefor and 
such acknowledgment shall eauthorise the 
holder to drive until the licence has been 
returned to him or the Court has other- 
wise ordered. ‘ 

130. Summary disposal of cases. 

(1) A, Court taking cognizance of an 
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offence under this Act may, unless the 
offence is an offence specified in Part A 
of the Fifth Schedule, state upon the 
Summons to be served on the accused, 
person that he— 

(a) may appear by pleader and not 
a in person, or 

(b) may by a specified date prior to 
the heaving of the charge plead 
guilty to the charge by registerd 
letter and remit to the Oourt 
such sum not exceeding .twenty- 
five rupees as the Oourt may 
specify. 

(2) Where the offence dealt with in 
accordance with sub-section (J) is an 
offence specified in Part B of the Fifth 
Schedule, the accused person . shall, if 
he plgads guilty to the charge, forward 
his licence to the Oourt with the letter 
containing his plea in order that the 
conviction may be endorsed on the 
licence. 

(8) Where an accused person pleads guilty 
and remits the sum specified and has 
complied with the provisions of sub- 
section (2) nc further proceedings in respect. 
of the offence shall be taken against him, 
nor shall he be liable to be disqualified .for 
holding or obtaining a licence by reason 
of his having pleaded guilty. $ 

131. Restriction on conviction. 

No person prosecuted for an offence 
punishable under section 115 or section 
116 shall be convicted unless— 

(a) he was warned at the time the 
offence was committed that the 
question of prosecuting him would. 
be taken into considerction, or 

(b) within fourteen days from the 
commission of the offence, a notice 
specifying the nature of the 
offence and the time and place 
where it is alleged to have been 
committed was served on or sent 
by registered post to him or the 
person registered as the owner 
of the vehicle at the time of 
the commission of the offence, or 

(c) within twenty-eight days of the 
commission of the offence, a 
summons for the offence was 
served on him: 

Provided that nothing in this section 
shall apply where the Oourt is satisfied 
that— 

(a) the failure to serve the ,notice or 
summons referred to in this sube 
section was due. to the fact that 
neither the name and address of 
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‘the accused nor the name and 
address of.the registered owner 
-of the vehicle could, with 
reasonable diligence, have been 
ascertained in time, or 
(b) such failure was brought about 
by the conduct of the accused., 
132. Jurisdiction of Courts. 
No Court inferior toethat of a Presi- 


dency Magistrate ora Magistrate of the ` 


second class shall try any offence 
punishable under this Act or any rule 
made thereunder. g 


OHAPTER X. 
MISOELLANEOUS. 


133.. Publication of and commence- 
ment of rule. Ses 
- (D Every power to make rules given 
by this Act is subject to the condition 
of the rules being made after previous pub- 


made under this Act 
shall . be published in the official 
Gazette, and shall, unless some later 
date is appointed, come into force on 
the date of such publication. 

(3) All rules made under this Act by 
the Central Government or by any 
Provincial Government shall be laid for 
not less than fourteen days before the 
Gentral or Provincial Legislature, as the 
case may be, as soon as possible after 
they are made, andshall be subject to 
such modifications as the Legislature 
may make during the session in which 
they are so laid. 


- (2), All rules 


. tinue to 
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134. Repeal. 

(1) The Indian Motor Vehicles Act, 1914, 
is hergby repealed. | °° 

(2) Notwithstanding the repeal of the 
Indian Motor Vehicles Act, 1914, rules 
made by any Provincial Government 
under sub-section (2) of section 11 of that 
Act and rules made by the Governor- 
General-in-Oouncil under section 14 of 
that Act, being rules in force at the 
commencement of this Act, shall subject 
to the provisions of sub-section (3) con- 
be in force for a period of 
nine months from the commencement 
of this Act, unless before the expiry of 
that period they are cancelled by 
a Provincial Government or, by the 
Central Government, as the case may 
be, by notification in the official 
Gazette. . 

(8) Notwithstanding the repeal of the 
Indian Motor Vehicles Act, 1914, rules made 
or purporting to be made by a Provincial 
Government under sub-section (2) of section 
11 of that Act, requiring sor relating, to 
the insurance of motor vehicles, being 
rules in force at the commencement of 
this Act, shall, until Chapter VII of this 
Act takes effect in the province, have 
effect as if enacted in this Act. ' : 

(4) Nothing contained in this Actshall 
until the expiry of a period of nine months 
from the commencement of this Act, operate 
toinvalidate any provisions relating to the 
taxation of motor vehicles contained in 
any Provincial enactment or rules made 
thereunder in force at the conmencament 
of this Act. 





THE SCHEDULES. 
THE FIRST SCHEDULE. 


FORMS. 
FORM-A. 


[Sve section 7 (2}.] 


Form of application for licence to drive a motor vehiels, 


< Application, 


T apply for a licence to enable me to drive 


as a paid employes 





¥otherwise than as a paid employee 


*vehicles of the following description :— 
e (a) motor cycles, 
e (b) motor cars, 
(c) invalid carriages, 
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X : 
(d) motor cabs, 
(e) delivery vans, 
Lote h *jncluding 
(f) light trafisport vehicles -———-— public service vehicles, 
. : excluding 
7 *including 
Xg) heavy transport vehicles — publice service vehicles, 
excluding ad E ahr 
(A) tractors, T e 


(9) road-rollers, 

(j) locomotives, f 

(k) Aer of a special type (description attached) constructed or adapted to be driven 
me, -> . 


7 *Strike out whichever inapplicable. 


I 
Particulars to be furnished by the applicant. 
<1) Full name and name of father ; 





(2) Permanent address..........ccseccssee ra maerore: esger a mantenan eoe sesresnrasroaesaa rarene "a 
(8) Temporary address............ 000 ssescanseceve seseccseces = sevsesecsccccsege mag e sesueneees ital ett 
(4) Age at date of application... sesers nos rk ANA A AA Nga 
(5) Particulars of any licence previously held by applicant......... EE TA acs 





Ooarstvncesesece sasaran Tee arin aan DIOD) — est oe Me aaa panganan 


6. Paxticulars and date of every conviction which has been ordered to be endorsed on any 
licence held by the applicant. A : 

7. his you been disqualified for obtaining a licence to drive? If s0,,for what 
reason. . 

8. Have you been subjected to a driving test as to your fitness or ability to drive a 
vehicle in respect of which a licence to drive is applied for? If so, give date, testing autho. 
rity and result of test, 


II 


Declaration as to physical fitness of applicant. 


The applicant is required to answer “Yes” or “No” in the space provided opposite each 
uestion, 
T . (a) -Do you suffer from epilepsy, or from sudden attacks of disabling giddiness or 
fainting ? ; 

(b) Are Joi able to distinguish with each eye at-a distance of 25 yards in good 
daylight (with glasses, if worn) a motor car number plate containing seven letters and 
figures | 

(c).Have you lost either hand or foot or are you suffering from any defect in movement, 
control, or muscular power of either arm or leg ? 

(d) Do you suffer from colour blindness or night blindness ? 

(e) Do you suffer from a defect of hearing ? 

(f)..Do you suffer from any other disease or disability likely to cause your driving of a motor 
vehicle to be a source of danger to the public ? 

If so, give particulars, 

I declare that to the best of my information and belief the particulars given in Section II and 
the declaration made in Section III hereof are true. . 
- Nortz—An applicant who answers “Yes” to questions (b) and (c) in the declaration and 
“No” to the other questions may claim to be subjected to a test as to his competency to drive 
vehicles of a specified type or types. 


Daterssccccreooer smse lI Signature or Thumb Impression of applicant, 


ii Certificate of test of ability to drive. 





passed 
The applicant has the test specified in the Third Schedule to the Motor Vehicles 
failedin ° 
6 
Act, 1939. The test was conducted on a * 
on (date) P ; 
. Signature of Testing Authority. 


Duplicate Signature or Thumb 


. : Impression of applicant. 
“kt Here enter description of vehicle, 


4g ee . l S 16016. 
FORM-B. | 
[See section 11 (2}.] ; si 


Form of application for renewal of driving licence. 


I hereby apply fore ari of the licence under the Motor Vehicles èh, 1939 wich wes 

to me on the........ 07." AN KA BANG TEN TR A 
wanan Ki ern “(state title ‘of licensing authorit y). 

1 hereby declare that I am not subject to any disease or disability likely.’ to cause , my driving 

of a motor vehicle to be a source of danger to the emai is 


Dalan ran Na, 9 _ Signature of Applicant. 
bo Ses ; ° 


. - + (Po be filled up by a registered med ical practitioner. ) 
J, What i is the applicant's. apparent age ? KANE AA 
“2, “Is the applicant, to the best of your judgment, subject to epilepsy, š ` 
vertigo or any mental ailment likely to affect bis efficiency? esner EIE EATE 
3. Does the applicant suffer from any. heart or lung disorder which 
. might interfere with the performance of his duties ‘as a driver? 
4 


. (a) Ts there any defect of vigion ? If so, has it been corrected by suit CUNT T nun 
` able spectacles ? 


({b) Does the applicant euffer from night blindness or colour. : 
blindness ? E NA KA 
(c) Does the applicant suffer from a degree of deafness which would — 
prevent his hearing the ordinary sound signals ? SENG TAN BN 
5. Hasthe applicant any deformity or loss of members which would g 


| interfere with the efficient performance of his dutjes as B driver? iosta se.i ceser 
6. Does he show any evidence of being addicted to the excessive use of 
alcohol, tobacco or drugs ? 


“4, Is he, in T opinion, generally fit as regards (a) bodily health, a 4 oon Sede Gade. Dasa 
eyesight sande A E 
8. Marks of identification 


1 certify that to the best of my knowledge and belief, the applicant... nhl re Son aoe 


_ is the person hereinabove described, and that the attached photograph is a ‘reasonably 
correct likeness. f 


(SigRALUTE) i eecsesencee o m vee 
[Space for photograph.j 


Name... a. ora: 


Gan pasan neenrege 


. Designation... wad aereree pa ee penser cee 
ge e. S s 
Notz.—Special attention should be directed to distant vision a and to the condi 
arms and hands and the mainke of both extremities. ope ae 


` T. 
Card t : 


4 z ios aa l (To be continued) - . e sot 


. . 
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1939 JOURNAL ` e ` Vol, 180 





l IMPERIAL ACTS 


[Continued from p. 4è Journal, of 180 Ind. Cas. 
<- FORMAD. oo 
[See section 8 (1).| 


(Name)... mesae Preseva tt osesae me meas pon oonsoupeapse Arer srosvusrpeesreece ce 
son/daughter of (father's n8&me})...s.e +.. 
of (permanent sddress).c.....secceseeens 


aah eestbere wan sees saoto MO ngaserenete cee pees Bese 
3 . 


. we . 
(temporary address)... sesers. KAN N S 






~ vao sessesaninvap eens n eooeono.»toognop:ssa 


ess tees esassetrosor 3 emscearssasestercectseerss 


Photograph, 


if necessary 





e Driving Licence. 


Sewreersceceres carson tetseesee “ron Mo wee erratersces 


e Lh. ss A Se Tange 


PAN 3 
164 ™ eueres oseo me 


AO cee et ce ope = cec ~ cse aane HO coe ees tee sangang MH EES a m Oe 


Br weeece WA aranan sn ce posenessos esa es 


ETTITA T “4 TITT 





sen ess 4 naen oesrseis >ë oseo 


evecare: < sse © 5 ogtrsesee < ç ssesesteeoss  sescertorsse soe  secsse 


i 
i 


is licensed to drive, throughout British India, ‘vehicles of the following.description :—* 


(a) Motor cyelé. 
(b) Motor car. 
(e) Motor cab. 
(d) Delivery van. 
(e) Light transport vehicle, 
(f) Heavy transport vehicle, | 
(g) Locomotive, 
(h) Tractor. 

` (ù) Invalid carriage,’ 
Q) Road-roller. 





`e (k) A motor vehicle hereunder described :— ` 


WOOF O eee EOE paree HC Bees e Dees — yona soropp me NIN ENTIN 


He is also authorised to driye as a paid _employee*. 


This licence is valid €rom... , cccsscsecececseses BA NGANA... TEE Ta Ng IN NG 


Datgasa. sressrsssvarensvnmnld | 
10-3. 7 


(*To be struck out if inapplicable.) 


` Signature and designation of Licensing Authority. 
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. 
Authorisation to drive a public service vehicle. 


So long as this licence is valid and is renewed from time ẹtọ time, the holder is 
authorised to drive a public service vehicle wéthin the provingp Of..sessesmer-sosersrseresresriseneneres 

















Signature and designation af prescribed 


Date... sess soeseererseeree ma 1D E authoriy. 


And within the province f......ssescs st sercos par ces we 
e 


. ~ 


ge i aman aaa 


Date; sranane aaa KO Signature and designation of prescribed 
authority: 











And within the province of... ~ weiss. 





re ae es ka tne reer 


Date creeissnsessstesncearssees LD o i Signature and designation of prescribed 
5 authority. 




















. 
— e 

pert This licence is hereby renewed up to Signature of Licensing Authority. 
the... seose o sesesresscsceesenee day Of......19 . AAN AN IN 
"the maes o saren eevcerae a anawa BY af....,.19 ; pt uae ites ade 
‘the j < Ga kaag see Aa 648 
the....0a0anani E: "S Of..0019 9 a Aan nance 

é the. .weeeeese seer g emanen anan AAY Ofe ald < eT 

. ENDORSEMENTS. : 
eis -+ bat : f s 

Date. Section and Rule. Fine or other punish- Signataure of Endorsing 

mént, Authority. : 

eo 

aE CCC A Kaanan ag aaa aan yamaha pamangan, A E AN a E 
FORM-E. ` 
[See section 24 (1).] 
Form of Application for the Registration of a Motor Vehicle. 

1, Fullname, name of father, and address of person to be registered as registered 
OWNED . aaa. epeeverssose sorene senene eaaa soo recreere eo eee eesesonecereeteeanences -ese nee seag eee me on mn 
4. Ulass Of ‘Vehicle cc. ses ic: perh aa ANAKAN D TAK siete sy soc KE TAG A NAN KGPA Ls va: ANE E EEN EN BENGEN GANG 
3. Type of Dody seesmise we sesane mt oouonarse © seme ee aoe. PAN  soreesuso 
4, Maker's mame sasona aia an angga BAE YANI aan BNN ENE TAN Eh an dahaa riaa A N 
° ~ 5. Year of manufacture... sorene eae) sn ae GENEN a e aese E dub bipi od atela reaa he asivae tiaa 


Number of cylinders uaii 
Horse POWGT esse eresse oo. 2 


SP cee wee rer awaces Hens cee mt cor ene ITTI NAN IN Perry a sene ani ane 


Maker’s classification or, if not known, wheel-base... senaste sonosasoesse | enrveasence 
Chassis number... oso soree: ose : 


TAYA COO ar eee + ooe ceases m anara era o we cermegaes manganan me 
gr SOM GANG" nan a AAN AAN tantsa Gudedneasaed se seietosascoeeetics aosievietins 
Seating capacity (including driver)... essei] see ss~sesessvece + cen anem oes 


seee poa o geere me ate 


. 
ore 


° 
s 





s 
A 
“e 

po 

YS 2 
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12. Unladen weight .4........, a Na E KAN RN A BAANG ENG, KN EA a's 
13 Particulars of previous registration and 
*régistered number GE DIY) sisan ae abaran aaa oe Oe Bases 6 nes Ga cee nenga ee aa aa 
Additional particulars to be completed only in the case of transport vehicle other than 
motor cabs— 


14. Number, description and size of tyres— 


(a) front axle... eceseccsens 4 
(b) rear axle aee wa seus e 
(0) apy other axle... sea 


: 15. Maximum laden weight... ...... «lbs, 
6. Maximum axle weight— 


(a) front axle... . asas IDS. 
(b) rear axle... -s essu. Ib8. 
(e) any other axle............lbs, 


The above particulars are to be filled in for a rigid frame motor vehicle of two 
or of threg axles, for an articalated vehicle of thres axles, or, to the exten-applicable, 
for a trailer (other than the trailer to be registered as pert of an articulated vehicle) 
as the rase may be. Where a second trailer oreadditional trailers are to be regis- 
tered with an articulated motor vehicle, the following particulars are to be furnished 


for each such trailer :— 

17. Type of body... see sa tee sreeeierevereroveeracreeu terureoniesraereesenteruoaierertaeason 9 tet eeaue tooa 
18. Unladen weight... ccoccssceccoes aning “tsetse vse teseeeensetene O86 bse- Caes, isane avososos 
19., Number, description and size of tyres on the axle , cesses: smenoarsnieresecoa ts one 
20, Maximum axle weights. isses cece eerren: tte asoasososssi ts verceeres cesses eveeee rane 


Date. wa seers 19 Signature of applicant. 


Ezplanation—.An articulated vehicle means -a tractor to which a trailer is attached 
in such a manner that part of the trailer is superimposed on and part of the 
weight of the trailer is borne by the tractor. 


Norz,—The motor vehicle above described is held by the person to be registered 


Sigaature of owner. 
Signature of Hire Purchase Company. 


FORM-F, 
[See section 36 (1).] 


Document to be furnished by the maker or authorised assembler in the case of transport 
vehicles other than motor cabs. 


Certified that the.........-- evessa ce -orere waonan = sessu = sotneorenseereresoseeana „vehicle, 
Chassis No... ... and Eogine No... -—... is designed for maximum weights 


as follows when fitted with the tyre-eqaipment specified below :— 


Maximum Jaden weight ..... -....-+-.--. Iba, 
Maximam weight front axle...............1bs. 
Maximum weight rear axle.. sesse - Lbs. 
Moximum weight any other axle .....]bs. 


Tyres— ; e 
. Front wheelS, saosan < sere apewa 

Rear wheels waana en serere s 

Other wheels....... 0.00  wenceeeetene 





Date. rissin eve oe Signature of maker 


Special certificate to be furnished by an assembler. 


° Certified that I am authorised by the maker of the vehicle described dbove to 


issue thi i 4 . 
leme kain ceri oake Signature of authorised assembler, 


sae 
. 


as the registered owner, under a hire purchase agreement with... ....cssscscssesensns 


or authorised assembler 
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aaa aa anaa FORMA gak 
[See section 24 (2).] 


a TANG le Os sy : ee 
Polis Hal an 7 l Form of. Certificate of Registration. ? 
Registered DUMPET... se seossssse sse ven oe : 
Brief description of vehicle, 6 


(e.g, Ford touring car, Ohevrolet 22 seater. bus, Albion lorry, trailer, ete.) 
Name, name of father, and address of Registered Owner... 0. 


Cee rer emeeareee me woe 


tesepann = seere ta OR S Eb eeseeerereen a DH HP rer sg COURS * sOmeneeneer + serangan >t > one 
- Signature of registering authority, 
Transferred to 3 ; y 





e e 

Signature of registering authority. 
ret Lu oi Eransferred to > ” Ba l A 
PR RERE T ESN EA : : Signature of registering authority, 
sede y ee 3 Kak To : A ARE Wk -G 7 
Bete ai A a a a ~” Detailed ‘description, 

A. Olas of vebiclesee.. coe scence cas iausi sas Mt erence ce Ot cee + cnn NA Na baa aga 4M nia aa Tan ase 

5 O CD Maker's DAMo... os ee oe: PEE e I TAN wal ses TEET 
Saeras 3.” Type of body ....... aseoscose noa > acb aane osan ian iiai as iine sasse 














i TA Year of aa EATA AAN EIN AER E Ta AEST 
5 5. Number of cylinders......ceccse sata ce cee ceuatesssees sere aa ag kk KA E NANG TAN 
ere „$. “Ohassis number.. seese < smere n seeseeree see  terierseesrraentrtes OEI ETA sin 

ewes oie 7, _Engine number ~ toes canter eeseerane stessenee Heavens saanane ee een reie aab e ESET 
ee a 8. Horse power . ee se estes sees ee BA A NA sandang OS 
9. Maker's clasiflontion or, if not known, wheel-base I T ETE E EEA ä 

bsri tex eflO : Seating capacity (including driver)... -eu ceeesees ese,  meestie oe ee sege 
e a e vik Unladen weight 2.0... oe NGADEG EN aaa A E ives 


Additions] particulars, in the case Ms all transport vehicles 
eat ryt ca T cabs— 


12. Registered , Ep ngk ONE atti 
13. Number, description and size of tyres— 


other than motor 


da see se.eivseagorarsoo sesser ses agan + vosso 


(a) front axle..... serana nan ies nas a 
AB). TOAT Bale kasan a sawa Kana NGE a 


Seii me Ae io ogeh any other axle nesese. ore ta sesse © saaret 
14. Registered axle weight— 3 
eke LG) fronb amlesa in ama ea a aaneananen TDB. - 








(b) rear azloe.....;.- seii ssesecssecereseeseee < LDS. 
(c) any other axle... ao eso E A KK ADS, 





Additional particulars of alternative or. „additional trailer 


or trailers register 
with an articulated vehicle— sistered 






15: Type OF body: ava: saanane anganan seve aeara eta Tiia aa dagan Gek eee 
16. Unladen weight..... secs se csecsessecsssstene monere erreser eu Ibs. 
e 
17. Number, description and size of kaken on the azle,........s09:0: cceeececeeseee e seron inini 
18. Registered axle weigh... nrosessesss asasi LDS, ese 
, Date.. NG ETR wld ; . Signature of registering authority. 


Norze.—The motor vehicle above described is held i the Peor regis- 


1 ra; I: tered.. as the. registered owner under a’ hire purchase agreemen? with.. 


RRt Dallan a « EIEE S , ` Signature of registering authority, 


x e 
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. FORM-H, 
. [See sections 38 and 39 (2),1 
Certiffcate of fitness (appl Licable inthe case of transport vehicles only), 
6 
© Vehicle No... .. Seth: .. is certified as complying with the provisions of , 
Ohapter V of the Motor Vehicles Act, 193), and the rules made there- 
under. This certificate will expire OD 2. se.se.srsersse orana te me vos 
Data saa E atic 19 . iy Signature and Designation 67 
e Inspecting Authority. 


The certificate of fitness is hereby renewed— 
* UP tO. asoror-iieiososseoesessissasoi 19 , E EEEE TTT 
UP bosse see l ereere a mr cena L a n a ii EIEN Bence 


e up biae aiara tes EE E: . coe ra OREN PETET E PAA 


Signature of Inspecting Authority. 


THE SECOND SOHEDUWLE. 
[See section 7 (4).] 


I. DISEASES AND DISABILITIES ABSOLUTELY DISQUALIFYING A PERSON FOR 
OBTAINING A LIOENOE Te DRIVE A MOTOR VEHICLE. 


1. Epilepsy. 
2. Lun&ey. oe oe - 
3. Heart disease likely to produce sudden attacks of giddiness or fainting. 
4. Inability to distinguish with each eye at a distance of twenty-five yards 
in good day light (with the aid of glasses, if worn) a series of seven letters and 
figures in white ona black ground of the same size and arrangement as those of 
the registration mark of a motor car. 
5. A degree of deafness which prevents the applicant from hearing the 
ordinary sound signals. 
Colour- blindness. 
<7. Night- blindness. 


hd 
Jl. Drszasas AND DISABILITIES ABSOLUTELY DISQUALIFYING A PERSON FoR 
OBTAINING A LioENCE TO DRIVE A PUBLIO SERVIOE VEHIOLE. 


1. Leprosy. 


THE THIRD SCHEDULE. 
[See sections 7 (6) (a) and 17 (6).] 


T'EST or COMPETENCE To DRIVE. 
Part I. 


-The candidate shall satisfy the person conducting the test that he is able 
ge e 
1. Start the engine of the vehicle. l 
2. Move away straight ahead orat an angle. a8 
3. Overtake, meet or cover the path of other vehicles and take an 
appropriate course. 
4. Turn right and left corners correctly. . 
“9. Stop the vehicle in an emergency and normally, and in the latter » 
dase, bring it to rest at an appropriate part of the road. ° 
6.° Drive the vehicle backwards and whilst sọ doing,. enter a limited 
» Opening either to the right or left, . eo , 
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7. Cause the vehicle to face in the opposite direction by means of for- 
ward and reverse gears. 6 

8, Give by hand and by mechanical means (if fitted to «the vehicle), or, 
in the case ofa disabled driverefor whom iteis impracticable or 
undesirable to give signals by band, by mechanical . means, in a 
clear and unmistakable manner, appropriate signals at ‘appro-. 
priate times to indicate his intended actions. . 

9. Actcorrestly and promp!iys on all signals givəa by traffic sigas and 
traffic controllers, and take appropriate action on signs given 
by other road users, ~ < 

Nore—(i) Requirements § and 7 are not applicable in the case of a motor cycle or 
tricycle not equipped with means for reversing. . 


(ii) Requirements 6, 7,and 8 are not applicable in the case of invalid carriages. e . 


Part H. 


The candidate shall satisfy the person conducting the test that he is 
cognizant of the provisions of sections 81, 82, 83, “4 and 85 ande of the 
Tenth Schedule ; that he knows the meaning of the trafi? signs specified in 
the Ninth Schedule; and, if We has not been medically examined, that he is 
not so deaf as to be unable to hear the ordinary sound signals, and is able 
to distinguish with each eye at a distance of twenty five yards in good day 
light (with the aid of glasses, if worn) registration mark containing seven 
letters and figures. 


THE FOURTH SOHEDULE. 
[See sections 1! (1) and 39 (1) and (3).] 


AUTAORITING ENTITLED To GRANT LiogNOES To DRIVE, AND To REGISTER 
MOTOR VESIOLES, THE PROPERTY OF THE CENTRAL GOVERNMENT, AND ° 
REGISTRATION MARKS FOR SUOH VEHICLES. i 


PART A. 


The authorities specified in the second column may grant licencesin respect 


of vehicles, the property of the Department of the Central Government specified in 
the first column. 
Defence Department of the Central Government. | 1. District Commanders. 

12. Oommanders of independent brigades. 
| 3. Officers commanding units having me- 

chanically propelled vehicles in their 
| charge. 

4. Oommanders, Royal Engineers. 


PART B. 


The authorities specified in the second column may register motor vehicles, 
the property c® the Department of the Central Government specified in the first 
column, and may grant certificates of fitness in respect of such vehicles. ° 

Defence Department of the Central Government. | The Master-General ofthe Ordinance in 


ndia, 
e 


PART 0. s 


è Registration marks for vekicles registered under section 89. 


A broad arrow above two figures representing the last two figures of fhe year 
of purchase of the vehicle followed by not more than, four figures. . 
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P THE FIFTH SOHEDULE. 
. [See secticng 19 (2) and (3) and 180.] 


e 
OPFFENOES ON CONVIOTION OF WHIOH AN ENDORSEMENT SHALL BE MADE ON 
THE LIOENOK OF THE PERSON AFFEOTRD. 


PART A, 


Driving recklessly or dangerously (section 116). Š 

Driving while under the infiuence of drink or drugs (section 117), 

Abetment of an offence under section 116 or 117 (section 119). 

Taking part in unauthorised race or trial of speed (section 1z0). 

Driving when disqualified isection 18). ; 

Obtaining or applying for a licence without giving particulars of 
endorsement (section 114). 

Failing to stop on the occurrence of an’ accident (section 87), 

Altering a licence or using an altered licence. 

Ang cftence punishable with imprisonment in the commission of which a 

motor vehicle was used. 


PART B. 


Driving without a licence, or without a licence which is effective, or without 
a licence applicable to the velticle driven (section 3). 
Allowing a licence to be used by another person (section 6 (2)]. 
Driving at excessive speede(section 115). 
Driving when mentally or physically unfit to drive (section 118). 
Abetment of an offence punishable under section 115 or 118. 
Refusing or failing within specified time to produce licence (section 86). 
Failing to stop when required (section 87). 
Driving an unregistered vehicle (section 22). 
Driving a transport vehicle not coverred by a certificate of fitness 
(section 38). 
Driving in contravention of any rule made under section 70 (2) (g) relating 
to speed governors. < ` 
ell. Dare a vehicle exceeding the permissible limit of weight (section 
a 
12. Failure to comply with a requisition made under section 73, 
13. Using a vehiclein unsafe condition (section (121), 
14. Driving a transport vehicle in contravention of section 42. 


os 


SEN pengen 


yea 
> 


. 


e 
= l 
= POM MIB Sens 


THE SIXTH SCHEDULE. 
[See sections 24 (3) and 29 (2).] ; 
REGISTRATION MARKS. _ 


One of the groups of letters specified in the second column followed by any 
one other letter shall be used as the registration mark for a vehiclein the province 
specified in the first column. ° 

s 


Assam ~ AS, 

Bengal | .. BG, BL. 
Bihar 7 . BR, 

“Bombay e a. ~ BM, BY. 
Oentral Provinces and Berar TA. CP, 

e Madras |, MD,MS, . 

4 “ North-West Frontier Province oon SEP, 
e Orissa r a OR, 
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Sind. : ses KA a 

Punjab m PB, PJ. o, 
United Provinces ° w UP, UQ. 
Ajmer-Merwara ww. Ad, 

Coorg — = OG. : 
Delhi . wa DL. 


Nors.—These letters ghall be followed by not more than four figures, and the letters and figures 
shall be shown— 


° 
1. In the case of transport vehicles .. In black on a white ground, . 
2. In the case of temporary registrations (section, 
_ 25) e . Inred ona yellow ground, ° 
3. In the case of registration marks allotted to 
dealers (section 41 (2) (k)} | .. In white ona red ground, 
4. In other cases .. In white on a black ground. 
. 
. 
e Se 


THE SEVENTH SCHEDULE. 
[See section, 37 (2):] 
Maximum AXLE WBIGHTS PERMISSIBLE FOR TRANSPORT VEHIOLES. 


. e 
g Table A. 
For each low pressure pneumatic tyre, The permissible 
fitted toa wheel on the axle, of a weight in 
nominal size— pounds is— 
500-17 si oe ies : 980 
5°25-17 a za ae 1,060 
525-18 ie Se a 1,100 . 
550-17 KK ja s 1,140 l 
550-18 PE se ai 1,195 ° 
550-20. is i aa 1,225 
6:00-16 wih on ian os 1,200 
6:00-17 b si m 1,350 
6'00-18 á ae 2a «a 1,450 
6-00-20 ee = See 1,550 
6'25-16 he as <i 1,300 
6-50-16 we sa “ee 1,400 
6'50-17 a ee os 1,550 
6°50-18 a, wa se 1,700 
6:50-20 a te is 1,850 
700-15 is s a 1,500 
700-16 W a = 1675 
700-17 a as — 1,850 
700-18. ah i a 2,050 
7:00-20 RA asi 6. ae 2,200 
750-15 iss ‘es face 1,700 
7-50-16 a = Sa 2,050 
° 7:50-17 és vid sie 2,150 
7-50-18 NE be i 27450 s 
7-50-20 on a ee . 2650 >» i 
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“For each low pressure pneumatic tyre, 


‘fitted to a wheel on the axle, ‘of a 


Nominal size ~ 
750-24 
83-18, 
8'25-20 
825-29. 
8'25-24 
900-15 
T 900-18 
es 900-20 | 
oo = 900-22 
= +» 39-00-94 ; 
"tat Tyas 
9:75-18 
975-20 
.. 975-22 
975-24 
10:50-20 
1050-22 
1050-24 
1125-20 
011'25-22 
11-25-24 


For each high pressure pneumatic tyre, 
fitted to. a wheel. on thé axle, of a 


e nominal size— 
Ni 30 X 
33 X 
34 X 
“35 X 
32 X 
.. BEX 
na 38 X 
i 7 32X 
32X 
34 X 
36 X 
38 X 
36 X 
38 X 
e 40 X 
< 38X 
40 X 
42% 


GB a a tn Nr nu 


403X410. 


44 X 10 
° 


a 
Dht 


© © 0.0 wm MQ Nig a 
vs 


ore 
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The permissible: - .- 
weight ‘in <." ei 
pounds is— 

2,650 
2,900 
3,100 
3,100 
3,100 
- 2,650 
e - 3,300 
3,550. 
8,550. 
e 3650 
3,175 
3,900 
4,200 
4,200 
4,400 
4,850 
5,000 
5,200 
5,450 
5,800 
6,030. -7 d 





The permissible 
weight in 
pounds is— 

2,000 
2,000 `. 
- 2,000 ` S 
2,000 = 
2,650 
2,650 
2,650 
8050. 
3,000 
3,300 
3,300 
3,300 
4,000 
4,200 
4,400.. ; 
4,850 ` 
5,100 
5,300 
5,700 
6,150 s 


$8 
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Ezplanation.—The figures “5'00-17", etc., in Table. A represent, respectively, 


tLe nominal: sectional diameter of the tyre and the diameter.of the wheel: rim ; and 


the. 


figures. .“30X5", ete, in Table B represent, respectively,- the: - over-all 


diameter of wheel and tyre and the nominal sectional dianfeter of the tyre, all 
figures being in inches. The actual sectional diameter of the tyre*when mounted on 
its appropriate rim and inflated shall inno case be less than'the nominal sectional 


diameter. 
Note.—Tyres may be calibrated in socalled metric sizes, for example, 


*170x 20". In.that case -the first number represents the sectional 
diameter of the tyre in millimetres and the second number represents 
the diameter of the rim in inches. The permissible weight in pounds 
for each such tyre shall be determined by dividing the nominal 
secticnal diameter of the tyre in millimetres by the figure 254, the 
quotient being the nominal sectional diameter ininches. Tae parmissi- 
ble weight given in Table A for the nearest, equivaleat neninal sec- 
tional diameter in inches and the actual rim-diameter shall be the 
permissible weight for that tyre. f l 


THE EIGHTH SOHEDULE. 


(See section 71.) 
Limits of SPRED FoR Moror VRHIOLES. 
i h 


Marimum 
ek l i speed 
Class of Vehicle. | E nar SA 
¥ iles. 


1. Passenger vehicles, that isto say, vehicles constructed solely for the carriage of 
passengers and their effects :— 
(a) if all the wheels are fitted with pneumatic tyres and the vehicle is not 


drawing a trailer :— Ea o 
(i) if the vehicle is a motor cycle, motor car or motor cab $ No limit: 


and if all the wheels of the vehicle and trailer are fitted with pneumatic : a 
tyres eels ae re 55 
(c) any other vehicle, including an invalid carriage ake sss 20 
Goods vehicles, that is tó ssy, vehicles constructed or adapted for use or used ° 
for the conveyance of goods :-— a Bas, 2 
(a) ifall the wheels are fitted with pneumatic tyres and the vehicle is a light 
transport vehicle aid is not drawing a trailer 7.. gas bs 25 
(b) in any other case ... so L ane REA x zi 15 
ractors:—. , 
(a) if drawing not morė'than one trailer and all the wheels of the tractor and 
trailer are fitted with pneumatic ty.res eee Sion me eee 135 
(b) in any other case ie a is 6 
4, Locomotives, whether drawing a trailer or not ‘See aie son 6 


so ar 
ed 


“THE NINTH SOHEDULE, 
; (See sections 75, 77 and 18.) 
(The ninth schedule gives model Traffic Signs in three parts.) ° 
Part A gives Mandatory Signs. 


PartsB gives Qautionary Signs, >--[Ed.] 
Part © gives Informatory Signs: l . 
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THE TENTH SOHEDULE. 
(See sections 77 and°78) 


Drivine REGULATIONS 
e 


I. The driver of a motor vehicle shall 
drive the vehicle as close to the left 
hand side of the road as may be expe- 
dient, and shall allow all traffic which is 
proceeding in the opposite direction to pass 
him on his right kand side. 

2, Except as provided in regulation 3, 
the driver of a motor vehicle shall pass to 
the right of all traffic proceeding in the 
same direction as himself. 

ó ‘The driver of a motor vehicle may 
pass to the left of a vehicle the driver of 
which having indicated an intention to 
turn to the right has drawn to the centre 
of the road and mày pass a tram-car or 
other vehicle running on fixed rails, whether 
< travelling in the same direction as himself 
or otherwise, on either side. 

Provided that in no case shall he passg 
tram-car ata time or in a manner likely 
to cause danger or inconvenience to other 

' users of the réad or pass on the left hind 
side a tram-cur, which when in motion 
would be travelling in the same direction 
as himself, while the tram-car is at rest for 
the purpose of setting down or taking up 


.. Passengers. 


4. Thedriver of a motor vehicle shall 
not,pass a vabicle travelling in the same 
direction as himself— 

(a) if his passing is likely to cause 

* inconvenjence or danger to other 
traffic proceeding in any direction, 
or 

(b) where a point or corner or a hill or 

an obstruction of any kind renders 
the road ahead not clearly visible. 


5. The driver of a motor vehicle shall not, 
when being overtaken or being passed 
by another vehicle, increase speed or do 
anything in any way to prevent the other 
vehicle from passing him. 

6. The driver of a motor vehicle shall 
slow down when approaching a road 
intersection, a road junction or a road 
corner, and shall not enter any such 
intersection*or junction until he has be- 
come aware that he may do so without 
endangering the safety of persons thereon. 

7. The driver ofa motor vehicke shall 
on entering a road intersection, if the 
road entered is a main road designated 
as such, give way to the vehicles proceeding 
along that road, agd in any other case 


we es che 
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give way to all traffic approaching the inter- 
section on his right hand. 

8. The driver of a motor vehicle shall, 
when passing or meeting a procession ora 
body of trovps or police on the march or 
when passing workmen engaged on road 
repair, driye at a speed not greater than 
fifteen miles an hour. 

9. The an of a motor vebicle ebal]— 
(a) when turning to tke left, drive as 
clcke amay be to the left hand 
sida of the road from which he is 
maling the turn and of tLe road 
which he is entering : . 
(b) when! turging tothe right, draw as 
near as may be to the centre of the 
roatl along which he is travelling 
and cause the vehicle to move in 
such a manner that— 
(i) as |far as may be practicable it 
e passses beyond, and so as to 
l¢ave on the driver's right band, 
aipoint formed by the intersec- 
tion of the centre lines of the 
tersecting roads; and 
(ii) it arrives as near as may be at the 
left hand side of the road which 
ths driver is entering. 


hte 
A =) 





THE ELEVENTH SCHEDULE 


(See section 79.) 
SIGNALS. 


1. When labout to turn to the right or 
to drive to ths right hand side of the road 
in order tol pass another vehicle or for any 
other purpogs, a driver shall extend his 
right arm | in a horizontal position 
outside of antl to the right of his vehicle 
with the palm of the hand turned to the 
front. 

2, When ¿bout to turn to the left or to 
drive to the feft hand side of the road, a 
driver shall | extend his right arm and 
rotate jt in an, anti-clockwise direction. 

8. When gbout to slow down, a driver 
shall extend as right arm with the palm 
downwardand to the right of the vehicle 
and shall move the arfn so extended up 
and down several times in such a manner 
that the signal can be seen by the driver of 
any vehicle which may be behind him. 

4. When dbout to stop, a driver shall 
raise his right forearm vertically outside of 
and'to the right of the vehicle, palm to the 
front. ; +, 

5. When aldriver wishes to indicate te 








6b 


‘the driver of a vehicle behind him that 
he desiresthat driver to overtake him, he 
shall extend his right arm and hand 
horizontally outside of and to the right of 
- the vehicle and shall swing the arm back- 
“wards and forwards in a semi circular 
motion. 


ACT No. V of 1939. 
THE INDIAN COTTON CESS (AMENDMENT) 
ACT, 1939. 


? 
ived the assent of the Governor-General on 
ene Sith February, 1939,-and is published in the 
Gazette of India, Part IV, dated February 25, 1939, 
An Act further to amend the Indian Cotton 
Cess Act, 1928. 


Whereas it is expedient further to amend 
the Indian Cotton Cess Act, 1923, for the 
purposes hereinafter appearing ; If is here- 
by enacted as follows : 


1. Short title. 
This Act may be called the Indian Cotton 
` Cess (Amendment) Act, 1939. 
2, Amendment of section 2, Act XIV of 
1923. i 
In section 2 of the Indian Cotton Oess 
Act, 1923 (hereinafter referred to as the 
said Act), 
(d) the word “and” at the end of 
clause (e) shall be omitted ; and 
(b) after clause (f) the following clause 
shall-be added, namely :— 
“(g) a reference to British India in- 
cludes a reference to Berar.” 


3. Amendment of section 4, Act XIV of 
1923. f 

In clause (viii) of section 4 of the said 
Act, for the word “ten” the word ‘eleven’ 
and forthe words “one to represent the 
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industry in Bombay” the words “two to 
represent tite industry in Bombay” shall be 
substituted. . 

| Kana ka 


ACT No. VI of 1939. 


THE INDIAN ;MERCHANT SHIPPING (AMEND- 
MENT) ACT, 1939. 


Received the assent of the Governor-General on 
the 17th February, 1939, and is published in the 
Gazette of India, Part IV, dated February 25, 1939. 

‘An Act further to amend the Indian Mêr- 
chant Shipping Act, 1928. . ° 

Whereas it is expedient further to amend 
the Indian Merchant Shipping. Act, 1923, 
for the purpose hereinafter appearing ; It 
is hereby enacted as follows :— 

1. Short title. à ki 

This Act may be called the Indian Mer- 
chant Shipping (Amendment) Act, 1939. 

2. Amendment of section 62, Act XXI 
of 1923. 

“ In section 62 of the Indian Merchant 
Shipping Act, 1923, sub-cection (2) shall 
be renumbered as sub section ’3) and the 
following shall be inserted as sub-section 
(2), namely :— 

“(2) the provisions of clauses (b) and fe) 
of sub-section (1) shall not apply to 
so much of the wages of a seaman 
as have been or are hereafter’ 
assigned by way of contribu- 
tion to any fund approved in” this 
behalf by the Central Government, 
the main purpcse of which ig the 
provision of benefits for seamen 
on retirement; and the provisions 
of clauses (a) and (d) of sub-sec- 
tion (1) shall not apply to anything 
done or to be done for giving effect 
to such an assignment.” 


Wit & Humour. 


The Easy Way.— Alawyer who had been 
‘prevented by indisposition from being in 
“court when his ‘client was arraigaed, arrived 
“just when the trig] was ccncluded (luckily 
to the satisfaction of the defendant), 
modestly remarked; ‘Perhaps I have saved 
my client from conviction by not defen- 
ding him.” This recalls the story of a 
witty attorney who was asked on returning 
from circuit, how he had got on. “Well,” 

e was’the reply, “I saved the lives of two or 
etbree pYisoners.” “Then you defended 
“them for murder?” “No,” was the ~ re- 


. Comment.” 


joinder, “I prosecuted them for it” :—Case 
and Comment. 


Pretty Larceny—“Would yon. call 
stealing a kiss larcany?” queried the in 
experienced young man. ° oS 

“I suppose so,” replied the married man 
who was hustling from dawn to dusk to 
support his family. | 

“What is the penalty?” 

“Why, I stole a kiss one time and was 
sentenced to hard labor for life :—Case and 
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TME RIGHTS OF A BENEFICIARY UNDER A POIICY OFASSURANCE. 


_ There have been two cases recently 
in the Chancery Division which are of 
very great importance as affecting the 
rights of «2 person who is a beneficiary 
under a policy of a$surance which has 
been effected by a third person with an 
insurance company. Prior thereto there 
have been a number of cases in which 
ithas been laid down that such a person 


who has been named as the payee in the ° 


Policy is not entitled in law to receive 
Payment of the policy moneys frorfi the 
company, but-that the legal title to the same 
Vests io the _person effecting the policy 
and, upon his death, in his personal 
representatives. The position is that in the 
: absence of express words no trust is thereby 
created ia favour of the beneficiary so as to 
vest in him a right to receive payment 
direct from the company. 

In Re Sinzlair’s Life Policy (159 L. T. 
Rep.489; (1938) 1 Ch. 79)) it was held, 
following these earlier authorities, that, 
where a person had taken out for the 
benetit of his infant godchild a child's 
endowment policy in his own name to 
mature at the expiration of seventeen 
years, ia which the godchild was declared 
to be the person entitled to the policy 
moneys at the end of the endowment term, 
the godchild, in these circumstances, 
acquired no beneficial interest in the 
policy, and that, as the godfather had not 
constituted himself a trustee for him, the 
moneys formed part of the godfather’s 
estate and vested in his personal repre- 
sentatives ypon his death. In ke Foster; 
Hudson v. Foster (159 L. T. Rep. 219) 
‘the Position was carried a step further, 
and asimilar result followed even where 
a father had taken‘out a policy of assur- 
ance upon the life of his son to mature 
upon the death of the son at any period 
after he had attamed the age of twenty- 
one years,*in which ° the son was named 
as the person .entitled to the policy moneys. 
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In that case it was held thatthe moneys 
vested in tht personal representatives 
of the father, who had died after the son 
bad attained | twenty-one but before the 
policy had mgtured. It may be observed 
that in éhis chise the policy had been taken 
cut by the father, not upon his owa life, 
but upon thatjof his son, and that therefore 
the policy, if forthe benefit of the father, 
would be void | by virtue of section 1 of the 
Life Assuran¢3 Act, 1774 (14 Geo. 3, c. 48), 


by reason of 
no interest (6 
Halford v. K 
in the life of 


ever, that thi; 


the fact thata father has 
e, a pecuniary interest, 
mer, 1830, 10 B & ©. 24 
nis son. Itwas held, how- 
ı Act merely affected the 


right of the person entitled to the policy 
moneys to sue the company, and that, 


after the somp 
any question 


any had paid the moneys, 


agtothe right to the same 


which had arisen between the father and 
the son remained unaffected by its pro- 


visions. This 
benefit of the 
to be illegal 
(sup.)). 

In each of 


argument was) : 
in favour of the beneficiary, 


son, and would not appear 
, (see Halford v. Kymer 


‘hese. two cases a further 
unsuccessfully advanced 
which was 


based upon rer 56 of the Law of Pro- 


perty Act, 19 


'5 (15 Geo. 5, ©. 20), but 


before this pdint is examined more fully, 
a short reviewof the earlier authorities 
may be of interest. 

The first caselin which the position was 


discussed ig Cleaver v. 


Mutual Reserve 


Fun 1 Life Association (66 L. T. Rep. 220; 


(1892) 10. B. 
arisen as betw 


and the executo 


147), where a question had 
yen an insurance company 
is of a husband, who had 


insured his lifeifor the benefit of his wife 


under the 


provisions of 


the Married 


Women’s Propel'ty Act, 1882 (45 & 46 Vict, 


c. 75), s. 11, asi 


to who was thq proper’ 


person entitled: in law to receive payment® 


of the policy 


fees in the event which 





‘policy, however, was forthe | 


defendants (the 
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had arisen in that case, namely, the convic- 
tion of the wife beneficiary for the murder 
of her husband, the assured. The position 
there was complicated bythe fact that 
by this Act, in the case of a policy being 


‘taken out by a husband and being one 


which is expressed to be for-ethe 
benefit of his wife, a trust is created in 
law for her benefit, After holding, how- 
ever, that this statutory trust was unenforce- 
‘able in favour of the wife by reason 
of the doctrine or public policy which 
prevents a -person frons claiming a benefit 
from his own crime, the Court of Appeal 
Went on to consider her rights under 
the policy of common law. Upon this 
question Lord Esher, M. R., says, at 
p: 222 of 66 L. T. Rep. : “Now, at common 
law, apart from the Act of 1882, what 
would be the effect of naming the wife in 
the contract as the payee of the money? 
As between the present plaintiffs (the 
executors of the assured) and defendants” 
(the insurance company) it would have no 
effect whatever. Sheisno party to the 
contract, and the defendants (the insurance 
company}.would have no right to. follow 
the. money they are bound to pay, so as 
to see whether the plaintiffs (the executors 
ofthe assured) were observing the trust 
declared concerning it. But, further than 
this, there would not have been any 
trusts here. James Maybrick (the assured) 
might have altered the destination of the 
money atthe time either by his will 
or. a settlement,. and made it payable 
to someone else. If he had done so, the 
insurance company) 
could not have -made any objection. The 
money is earmarked by mentioning the 
wife inthe policy, but the fact of her 
being named in it gave her’ no rights- 
at all, she could only have claimed the 
money at common law under her husband 8 
willor a settlement.” And Lord Justice 
Fry says, at p. 224 and p. 157, respectively: 
“Independently of the Married Women's 
Property Act, 1&2, the effect of this 
transaction was,in my opinion, tc create a 


` contract by the defendants (the insurance 
‘ company): with 
` assured) - that the 


James Maybrick (the 
defendants (the in: 
surance company) would, in the event 
which has occurred, pay Florence May- 
brick (the wife of the assured) the £2,0u0 


astured; it would be broken by non-pay- 


‘ment te her; but the cause of action 


‘resulting. from such breach would vest 
in the executors of the assured, and not 
in the payee. She was, independently 


ed himself a 
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of the statute, a stranger tothe contract; 
it might have been put anendto by the 
contrgcting parties, without her consent, 
and the breach of it would have given 
her no cause of action against anyone.” 
This decision was followed, by the case 
of Re Burgess's Policy (113 L. T. kep. 443) 
where a Married woman had entered into 
a policy of assurance on her own life 
which contained a recital to the effect that 
the policy had been effected for the bengfit, 
of her children in exercise of a power 
in that behalf contained im thee Married 
Women’s Property Act, 1870 (33 & 34 
Vict. c. 93), 8.10. Since, however, in fact 
the Act in question conferred no 
such power upon a married woman, it 
was held that inethe absence of a 
statutory trust, no trust was created 
in favour of the children by reason ot the 
recital, and that, being no parties to the 
contract with the insurance company, 
no interest inthe policy moneys passed 
to them. . i 
Ine Re Engelbach’s Estate; Tibbets v. 
Engelbach (140 L. T. Rep. 401; (1924) 
2 Oh. 348) a similar point arose in con- 
nection with a claim under a child's 
endowment policy. There a father had 
taken out such a policy in his own 
name, which was expressed to be payable 
to his daughter if she were to survive ;a 
certain date when she would “have 
attained twenty one years of age. There 
was a further -provision, similar to that 
in Sinelair’s case. (sup.) and in Foster's 
case (sup.), providing for the repayment 
to the person effecting the policy of the 
premiums which had been paid if the 
beneficiary should die before the policy 
had matured. It. may be mentioned also 
that in this case the father had died 
before his daughter had attained twenty- 
one, whereas in Foster's case (sup.) the 
son had attained twenty-one in the life- 
time of his father. Tbe Court, however, 
in that case didnot consider this to be 
a material distinction, Upon the ques- 
tion as to whether the title to the policy 
moneys vested in the daughter or, upon 
the father’s death, in his personal repre- 
sentatives, Mr. Justice Romer, as he tben 
was, referred to and followed these earlier 
authdrities, holding that the daughter had 
not acquiréd any interest either at law 
orin equityin the same merely by reason 
of the fact that they were expressed to be 
payable to her, and further tnat the father 
had not upon the facts of the case constityt- 
trustee for ber so as to 
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entitle her to the moneys in «her own 
right. 

It may be mentiongd in passing that in 
Re Collier (143 L° T.eRep. 329 (4930) 
2Ch.3/) a reference was made to the 
decision in Cleaver’s case (sup.) asa correct 
statement of the position of a beneficiary 
at common law. 

: The next case in which the point arose 
is Re Clay's Policy of Assurance ‘1937, 2 
Alt E.R. 548), wkere the question for 
comsideration was as to the right of an 
adopted daughter to the policy moneys 
undera polfcy of assurance which had 
been taken out by her father on his own 
life. The policy had been expressed to be 
for the benefit of the wife, if she were 
living at dhe time when the moneys 
became psyable, and? if she were not 
so living, then for the benefit of the 
adopted daughter, and the policy itself 
expressly stated that it had been effected 
under and by virtue of the Married 
Women’s Property Act, 1&82, s. 11 (sup), 
which, it has beea seen, created a trust 
in favour ofthe wife and children of 
the assured. Upon the fasts, however, 
Mr. Justice Farwell came to the conclusion 
that the adopted daughter did not come 
withinthe provisions of this Act by reason 
-of the fact that she was not a lawful 
-ehild of the assured, and, therefore, that 
thera wasno such statutory irust in her 
favour entitling her to claim the policy 
moneys. In cousiderirg her rights under 
the pSlicy apart fromthe Acthe says, at 
p. 551: “The daughter isa person who cannot 
claim the benefit of tha Married Women’s 
Property Act, 1882, s. 11, and as, apart 
from that Act, there is nothing  whi h 
would entitleher in any event to claim 
against the insurance compiny any 
legal right tothe money, the consequence 
is that, ar between the assured and the 
insurance company,the only pe.sons who 
have any right are the assured and his 
wife, They can deal with itas they please 
and surrender the policy or otherwise deal 
with it, without any reference to the 
infant... .” 

With reference to the power of the 
assured to surrender the policy, it may 
.be mentioned that in Sinclair's case 
(sup.) the policy gave an option to the 
godfather to surrendér the policy “to the 
insurance company under certain cir- 
cumstances, and to receive the surrender 
_ value. . 

These chses, therefore, showed what was 
“the legal position of such a beneficiary 
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in a case whe 
in his favour, 
cases, the su 
up for decis 
therein confir 
correct. 

A further ar, 
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re no trust had been created’ 
atthe time when the twa 
»ject of this article, came 
ion, and the judgments 
med this position to be 


zument, however, was urged 


in favour of this beneficiary in these two 


cases, which v 
sub-section (1), 


1925 (15 Geo. 5: 
vides as follows: 


an immediate 


‘a8 based upon section 56, 
‘of the Law of Property Act, 
, @ 20). This section pro- 
“A person may take 
or other interest in . land 


or otker proparty, or the benefit of any 


condition, rig 
agreement ové 
other property 


ht of entry, covenant or 
r or respecting land or 
r althcugh he may not be 


p 


named as a piirty to the conveyance or 
other instrument,” and the word “property” 


is defined@by E 
(xa.), a8 “inclu 
any interest i 
It was argue 
“the beneficiar, 
contract with ti 
entitled to en 
inasmuch ash 
the policy as 
moneys, he de 
contract and 
to take advan 
bring an actic¢ 
the moneys as 
however, rejec 
that a reasona 
placed on the s 


ection 205, sub-section (1) 
ding anything in action, and 
| real or personal property.” 
|, therefore, that although 
y war not a party to the 
he insurance company nor 
forces it as against them, 
3 Was the person named in 
the payee of the policy 
rived a benefit under the 
therefore, was entitled 
tage of the section and 
in to recover and retain 
: his property. The Gourt, 
ted this argument, holding 
ble interpretation must be 
sotion, Which is only intended 


to enablea person to sue under a contract 


to which he is 
where he is a Į 
purports to gr 
an agreement 


not a party, in a Case 
‘erson to whom the contract 


int something, or with whom 


‘yr covenant is purported to 


be made. Asi Mr. Justice Farwell says 
in Sinclair's case sup), at p 191 and 
p. 805’, respectively: “This section cannot, 
in my judgment, give him (the godchild, 
a beneficial title to the policy moneysif, 
apart from tle section, he the godchild 
has no such title” And Mr. Justice Oross- 
man in Foster's case (sup.) says, at p. 282: 
“In my judgmeat, section 56 does net apply 





to the present 
tives of Willi 
are not, in my 
construction of 
to whom the 


hase because the representas 
m Edward Foster (the son) 
opinion, and on the true 
the documents, the persons 
policy parported to grant 


the legal rights, to receive the policy money 


or with whom 
money is made 
sentatives of 


n contract to pay the pelicy 
bythe policy. The repre- ° 
' William Edward Fostere 


(the gon) are, ji my judgment only the 


. . 





ek 
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nominees of Robert John Foster (the 
father), who isthe person and the only 
person to whom rights are given, and with 
whom a ccntract is made by the policy.” 

It is clear, therefore, that the only way 
open tosucha beneficiary to establish 
a right in law to the policy moneys 
is to prove that the person effecting fhe 
Policy has constituted bimself a trustee 
for him of the moneys, so as to vest in 
him an independent title to -the same. 
That such a result would follow if a 
trust’ were proved appears clear from 
the judgment of Lord Justice Fry- in 
Cleaver’s case (sup.), where he likens 
the effect of a trust created by the use of 
expressed words to thatof the statutory 
trust created by the Act of 1882 (sup). 
He says, at pp. 225 and 159, respectively : 
“The policy is effected under, and therefore, 
affected by, a statutory enactment, - the 
effect of which inthe present case is to 
vest ihe policy inthe executors of the 
insured as trustees 


entitled to claim, in trust for her, and in 
every other eventin trust for the estate 
of James Maybrick (the assured}— just 
in the same way as if before the statnte a 
policy had been taken out by James 
Maybrick (the assured), and he had bya 


separate instrument declared the like- 
trusts of it.” Indeed, in all the cases 
referred to above, the court considered, 


forthe purpose of establishing such a 
right in the beneficiary, the question as 
to whether ornot upon tle facts of each 
particular case any such (rust had in fact 
been, created. 

Upon this important aspect of the 
matter as to the existence or otherwise 
of a trust,the attitude of the courts appears 
to be that the intention of the person 
effecting the policy tocreate a trust in 
“favour of the beneficiary must be expressed 
“in the clearest terms. Thus, in Engelbach’s 
case (sup.) where the father had inserted 
-in:the proposal form, opposite the words 
“Full name and description of the pro- 
poser,” the . words “Edward Ooryton 
_Engelbach for his daughter Mary Noel, 
„aged one month,” the court came to the 
_conclusicn that this form of words did 
mot amount onthe part ofthe father toa 
declaration of trust of the policy moneys 
‘fon his daughter. It was there 


£ which was 
.ace'rded in Cleaver’s case (sup.)to the 


expression by the assured that the policy 


e He says, at p. 601 of 
in the event of Mrs. . 
Maybrick's (the wifeofthe assured) being- 


held that ~ 
*. this statement had no greater legal effect 
ə inthis respect than that 
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was effected forthe benefit of his wife, 
where it was held that the use of that 
expression did not conspitute the assured 
a trustee for her (see*also Clay's-case isup. )). 
A fortiori is this the case where the 
policy contains no words to the effect that 
it has been taken outfor, or on*behalf of, 
or for the benefit of any person other than 
the person proposing the assurance, see 
Sinclair's case (sup.) and Foster's case 
(sup.), where the court held that no + trust 
had heen created, . 
These decisions would appeag to . resolve- 
the doubt expressed by Lord Justice 
Mellish in Holt v. Everall, 34 L,T. Rep. 


599; (1876) 2 Ch. Div. 766), which was a. 


case dealing with the position of a wife 
under a policy which had been effected 
under the Act of 1870 (sup.), which, in the 
case of a policy effected by a married man 
on his own life, created a trust similar 
to that created under the Act of 1852 (sup) 
34 L. T. Rep’: 
“Supposing that before the Acta married 
man, had effected a policv on his own 
life, probably it would havé been doubtful 
whether asimple declaration on the face 
of the policy that it was for the benefit 
of hia wife and children would have been 
sufficient to make it a trust forthe benefit 
of his wife for her separate use, and for- 
the benefit of his children. Probably that. 
would be doubtful.” He went on, hewever, 
to illustrate in what manner such a valid 
trust could be created, saying: ‘But 
anybody «uld. without any objection or 
difficulty whatever, have expressed it to be 
in terms, either by the same instrument 
or by another instrument, a trust for the 
benefit of the wife for her separate use 
and after the death of the wife for the 
benefit of the children.” p 
These last words indicate. the course 
which should be followed in every cage 
in which a person is desirous of benefiting 
any other person by taking outa policy 
of assurance, either on his own life or on 
that of the other person, for his benefit 
and no trust is created by statute as in 
the cases under the Acts of 1870 or 1852 
(sup... Indeed every care should be taken 
to ensure that the right to the policy is 
vested in that other person, in order that 
the charitable intention of the donor may 
be carried into effect. To this end the 
donor should constitute himself a trustee 
forthe beneficiary, and, in ordér to avoid 
any conflict. of testimony, the best method 
to adopt forthis purpose is for the donor 
to make a declaration of trast, either by 


hs 
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the policy itself or by a separkte instru- 
ment. For inthe absence of such a trust, 
inspite of the cleasest evidence as to the 
intention of the doncreto beneficiarg, the 
title tothe policy will still vest in him, 
and, upon his death,in his personal re- 
presentatives for the benefit of his estate. 


+ 
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| ; 
And even whare the policy is in fact 
handed overta the beneficiary, as was the 
case in Sinclair's case ‘sup.), the legal 
position is thesame. For until the donor 
carries his iotantion into effect by declar- 
ing a trust, the court will not perfect his 
imperfect gift!—The Law Times. 


ed 
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8 “VOLENTI NON FIT INJURIA!” 


THE case pf Dann v. Hamilton (1939, 
1 All E. R. 59), decided by Mr. Justice 
Asquith on Dec, 19 Jast, is one of more 
than ordinary interest in motor accident 
‘law. It raises a question on facts that 
must occur very often, but, rather sur- 
Prisingly, the question has not been de- 
cided by the Courts before. The plaintiff 
in the case, Mrs. Dann, was a passenger 
in Mr. Hamiltcn’s motor-car on the night 
of April 27, 1937, wien she went to 
London with him and with two other people 
to see the Ocronation decorations, On 
the way hack fhe motor car was involved 
im an accident, Mr. Hamilton was killed, 
and the plaintiff was seriously injured. 
The action was brought against Mr. 
Hamilton's personal representatives under 
‘the Law Reform (Miscellaneous Provisions) 
Act, 1934. The defence of contribntory 
negligence could obviously not have been 
raised, because Mrs. Dann was a passen- 
ger; | bat the defendants pleaded that 
Mr. Hamilton had been intoxicated and 
not fit to drive a car, that the plaintiff 
had known perfectly well of the riek 
she was running, and that therefore the 
defence of volenti non fit injuria applied 
and ber action must fail. 

This defence is rare in motor-car cases, 
and. it has a peculiar history. The Latin 
expression means, paraphrasing it, “It is 
not a tort ta . cause harm to a 
Person who consents to it.” Ori- 
ginally it applied where an act was 
being done that would be a tort if the 
plaintiff did not consent to it. Entering 
another person's land is generally a 

- trespass. Bat if the owner consents, it is 
not. Publishing a defamatory statement 
in a newspaper is ordinarily a libel, 
but if the person concerned in tha state- 
ment likes having defamatosy statements 
published for the sake of publicity, and 
has approved of ¿the paragraph in ques- 
tion, no gomplaint, can be made. After- 
‘wards the defence was extended not only 
«to -cases where permission to do-a certain 
Ld 


thing has bben, given, but to ‘cases: 
where there | is a risk that a tort may 
bs committed, and a plaintiff, knowing 
of the risk, agrees ta take it. Suppose, 
to take an imaginary case that brings 
out the principle plainly, that the pleintiff. 
is in a great hurry to make a certain 
journey, and that there is an aeroplane 
available. buf; it is not airworthy. The 
plaintif cann¢t complain if, after being 
informed of tke risk entailed, he decides 
to run it and tlien comes to harm. 

It was thought at one time that if the 
plaintiff knows that there is a risk and 
still goes on; that in itself involves con- 
sent. So tht Oourt of Appeal held in 
Thomas v. Quirtermaine (1887, 18 Q.B D. 
685). This opinion received a decided 
set-back from the decision of the House 
of Lords in Smith v. Baker & Sons (1891, 
AO. 325), where a man working in a 
railway cutting over which large 





stones were 


being swung in a dan- 


gerous manner was held not to have 


consented to 


abount it, berause§ it 


he had made 
and it could 

had consente 
merely becau 


the risk, although he knew 
was shown that 
objections to the foreman, 
not be maintained that he 
| to undergo the risk 
jo he did not go so far as 


to give up his work rather than submit 


to the risk. 
Two proposi 


ions have since been clear. 


First, a man cannot consent to a risk of 


injury unless 


he knows perfectly well 


that the risk is there, and how 
great it is. Secondly, it is not enough 
fora man to know of awisk, for it must 


also be 
to it freely. 


shown that he has consented 


iA spectator at a motor-car 





race takes on 


| himself all the ordinary 
spectators, because he 


risks affecting: 
may please himself whether he goes or 
not: he cannot vomplain, therefore, if he is 
injured by one bf the cars in the race: Hall « 
v. Brooklands: Auto-Racing Cfub, Lid, 
(1933, 1 K.B.}205). In Cutler v, United 
Dairies (London), Ltd. (1933, 2 K.B. 297), 
1 
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the Court of Appeal allowed the defence 
to succeed against a man who had 
stopped a runaway horse. Their decision 
was in any event on a question of fact, 
"but it may be doubted whether they 
paid anfficient attention to the principle 
that the plaintif must understand what 
the risk is and give afree consent to 
it. Neither of these cases kas been reviewed 
by the House of Lords, so one, may ex- 
press a certain respectful doubt whether 
there js not a difference between accepte 
ing a risk on the understanding that 
the defendant isto be under no liability, 
and, on the other hand, accepting a 
physical risk of injury, but without 
depriving oneself of the right to com- 
pensation if the injury happens. If the 
plaintiff in Cutler's case had begn asked, 
Do you undertake the risk of this horse 
bolting ? perbaps he would have said Yes. 
If he had been asked, Do you, when you 
are stopping the defendant's horse ont 
of kindness, and voluntarily running the 
risk of injury, agree that you have no 
rigbt to damages? almost certainly he 
would hate said No. The defence is 
founded on consent, and the reasonable 
view is that the plaintiff ought to con- 
sent not only to run the risk, but also 
to run it without any prospect of com- 
pensation. 

In the case of Dann v Hamilton itself the 
question was this: If the driver of a 
motor-car is manifestly drunk and incapa- 
ble of driving in a normal manner, does 
a plaintiff, bv entering his car, voluntarily 
accept the risk of being injured through 


his negligence? Mr. Justice Asquith 
found as a fact: ‘That the plaintiff 
knew Hamilton was under the 


influence of drink to such an extent as 
substantially to increase the chances of 
a collicion arising from his negligence, 
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and with this knowledge she re-entered 
his car.” The learned judge reiterated 
very distinctly the eprincinle of law 
afirméd by the *Honse of Lords in 
Smith v. Baker & Sons, that there 
must not only be full knowledge but 
free consent to run the risk. Having 
found that there was full knowledge, he 
then turned to the question whether the 
plaintiff had given -her free consent. 
There was a distinction between giving 
consent beforehand to a future act ‘of 
negligence and giving coasent to: a 
negligent act already going on. A consent 
given when negligence is already operas 
tive may readily support the defence. 
Rut Hamilton was not negligent at the 
time when Mrs. Denn entered the car. 
True, it was obvious that he was likely 
to drive dangerously; yet there is a 
difference between consenting to ride 
with a driver who is already careless, 
*and consenting to ride with the driver 
who, so far, is only likely to be careless 
because he is under , the influence 
of drink. The plaintiff therefore suc- 
ceeded. 


The possibility of raising this defence 
in such a case is. however, not entirely 
excluded. The Judge said: 
be cases in which the drunkenness of the 
driver at the material time is so extfeme 
and so glaring that to accept a lift 
from him is like engaging in an igtrin- 
sically and obviously dangerous occupa- 
tion, intermeddling with an unexploded 


bomb, or walking on the edge of an 
unfenced cliff." So it is possible that 
in extreme cases of drunkenness a 


plaintif who has gons with the defendant 
and has known how gericus his condi- 
tion was may be prevented ftom recover-, 
ing damages.—The Law Journal. 


Extracts from Contemporarles. 


Res Judicata e 
An unusual point in connection with 
the doctrine of res judicata was considered 
recently by Mr. Justice Lewis in Townsend 
v. Bishop. The plaintiff claimed damages 
in respect of personal injuries and loss of 
earnings asa result of a collision which 
etook place between the car which he was driv- 
aing and®a lorry driven by the defendant's 
servant. At the time of the accident the 
plaintif was driving his father’s car as his 


servant or agent. In Julv, 1937, an action 
was started in the High Court by the father 
against the defendant in the present action 
in which he claimed damages resulting from 
the alleged negligent driving of the de- 
fendant’s lorry on the occasion of the same 
accident. The action was remitted to the 
county court where the judge expressed him- 
self as satisfied that th8 driver of the Car 
(the plaintiff in the pfesent action) did a 


most dangerous thing and was, negligent, | 


“There may’ 


a 
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and that the defendant’s driver was not 
negligent. In that action the father claim- 
ed damages for the ħoss of services of his 
son in his business oWing to the injuries 
sustained by the latter in the collision, but 
no claim was made in respect of the injury 
done to theson or for the loss of his share 
in the profits of the business. The plaintiff 
in the present action was nct a party to the 
proceedings in the-county court, but it was 
argued that he was nevertheless estopped 
from bringing the present action by reason 
of the previous action. So long as all the 
points which could exist between the par- 
ties could have been decided in the former 
action, the plea of res judicata was suffi- 
ciently supported. It had already been 
found that the plaintif was negligent, and 
as he was the servant or agent of his father, 
they were to be regarded in law as one 
person. 


The Judgment. ° 

Mr. Juatice Lewis described the argu- 
ment as an attractive one, but expressed 
himself as unable to agree with it. It might 
seem curious that a person who had been 
found guilty of negligence in one court of 
competent jurisdiction should be allowed 
to come to another court of competent 
jurisdiction and ask it to decide the matter 
again, but there was no warrant for saying 
that, because the plaintif in the present 
action had been found guilty of negligence 
in an action to which he was not a party, 
but where he was the agentof the plaint- 
iff, the defendant in the present action 
was entitled to say that the matter now in 
issue had been litigated in the county court 
and that the decision there given was one 
on litigation between the same parties. 
Although it was a curious state of affairs, 
the learned ‘Judge intimated that he must 
rule against the preliminary point which 
had been taken,and decide that what was 
alleged in the defendant's pleading did not 
amount in law to an estoppel. It should 
perhaps be noted that the jury found a ver= 
dict for the defendant, for whom judgment 
was accordingly entered with costs. 


An Earlier Case. 

His Lordship referred in the course of 
is judgment to Bseunsden v, Hamphrey 
(1884), where the plaintiff, having recovered 
in the county court an amount claimed for 
damage to his cab occasioned by the negli- 
gence of the defendant's servant, brought 
an action in the High Oourt claiming 
damages for personal injury sustained as 


d j 
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a result of tha samé negligence. Sir William 
Brett, M. R.. observed that the collision 
with the defendant's van upon which the 
claims were .oased did not give rise to only 
one cause of action. The plaintif had sus-* 
tained bodily injury, he was iajured in a 
digtinct right, and he became entitled to 
sue for a caube of action distinct from the 
cause of action n respect of damage to 
his goods. ‘I'he plaintiff was therefore at 
liberty to miintainthe present action. Two 
actions mighi be broght in respect of the 
same facts where those facts gave ‘rise to 
two distinct ¢auses of action. Lord Justice 
Bowen cited! Mr. Justice Grose’s statement 
in Seddon v! Tutop to the effect that the 
question in such cases was not whether the 
sum demanded might have been recovered 
in the former; action, but whether the same 
cause of action hud been litigated and 
considered 11 the former action ; and the 
learned ei Justice observed that the 
common la | rule was that where a person 
was barred ila any action, real or personal, 
by judgment! demurrer, confession or ver- 
dict, he tlie na as to thator the like 





action of the|like nature for the same thing 
for ever.—T, 4 Law Times. 
Domestic Triangles 

At the last Gloucester Assizes a man 
pleaded “Guilty” toa charge of bigamy, 
in rather reinarkable circumstances. He 
was married! in 1925, and there were five 
children of that marriage. In 1936, his 
wife went tb Bristol to live. In 1937, he 
went through a form of marriage with 
another woman. He introduced her to nis 
legal wife. Jie explained the circumstances 
to both ho and they all went to live 
in tLe same house, where achild was born to 
the second wife. They lived together quite 
amicably vwntil 1938, when the police 
discovered the bigamy. 

The judgelsaid it was an unprecedented 
case. He would think it over and decide 
what to do later in the day. 

Wnen the! judge recalled the accused 
to tne dock his said the case had given him 
immense dilliculty. “Phe extraordinary 
thing is hsa you all live together. That 

| 
$ 





is not done In this country. I have seen 
many bigamists but you are the first I have 
seen who has, continued to support his wife 
aud children. They usually desert them. 
l think 1 cán let you go. You wil be 
sentenced td three days’ imprjsonment,* 
which means} you will be discharged now.’s 

The circumstances are not without 
Precedent. | Gas ago there was a pros- 





Ws 


- perons tradesitan in a London suburb who 
hed a numerous family by his wife, and 


- another numerous family by her sister. 


They all lived together. Both women, 
and, as they grew up, the children, all 
worked in the shop. As they sold a good 
article and were always ready and obliging, 
they did a big trade, apparently unham- 
pered by the curious fosition, at atime 
when the moral point of view was apt to 
count for more than it does in. these 
days.. 

‘This Victorian polygamist did not indulge 
inthe form of marriage, and so kept out 
of the law. Had he been sure of only three 
days’ imprisonment he might have given 
to his second consort such cachet of res- 
pectability as can be conferred by a sham 
marriage, 6 

‘Not all women are so complacent. One 
obtained a separation order at Kingston 


< recently where, a week after the wedding, 


e 


her husband said he loved another woman, 
and a few days later brought the woman 
home. He refused to send her-away, and 
the wife left him, a clear case ol “con- 
structive™ desertion by the husband.— 
Justice of the Peace, - 


Half Asleep yet WideAwake. 

A motor driver, asked by a police officer 
for his revenue licence, prevented the officer 
taking hold of it by kicking him in the 
chést and knocking him backward, and 
then grabbed the licence himself and 
swallowedit. He told the court that “if he 


- did touch the officer it was an accident.” 


The clerk.—“Why did you swallow the 
licence ?” . 


Defendant.—"There was a dispute about - 


it and I was half asleep.” 

If he is as ready with his-hands and feet 
as that when half asleep how alert must 
he be when wide awake. He was, we 


- suppose, arrested for the assault, so had no 


opportunity to make a meal off the process 
of the court, though he may yet have an 


- opportunity of eating a summons, for so 


far, no charge relating to the licence seems 


. to have been preferred. 


The bench did not think the kick was 
deliberate and the charge of assault was 
dismissed. 

Another interesting incident was that of 
the girl who “scared a taxicab driver in 
the*early “hours of the morning by pfoduc- 
ing a pewder‘compact shaped like a pistol, 


“ and then smacked his face.” 


` P > pa NAN 
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She was accused, of being drunk and 
disorderly. - 

It yas alleged she mide arrangements for 

the taxicab driver to pick her up. When 
he met her at the agreed place she produé- 
ed what he tock to be a pistol, but what was, 
in fact, a pcwder compact, smacked his face 
aod said, in effect, “I willlet you have 
it.” 
Asked by the chairman why she carried 
a powder compact of such a type, the girl 
uttered the dark saying, “A girl needs 
some defence these days.” *Her* defence 
was not unsuccessful, for the charge was 
dismissed on payment of coste.—Justice 
of the Peace. : 


1 
s 


e . 

Undue Influence 4 
Me. Justiog HALLETT commenced his 
judicial career by deciding an inter- 
esting case on undue influence (Channells, 
etc. v. Bruce, Times, February 15). The 
plaintiffs were executors of their deceased 
sister, and sued for return ef 4001. which had 
been paid by one of them out of the sister's 
property to the defendant. They alleged 
fraud and undue influence.. The defendant 
put in a defence-on all grounds, but 
did not appear to support her case. She 
was a “spiritualist,” with whom the deceas- 
ed lady and the plaintiff sister had held 
séances. to seems that the spiritualist did 
urge the deceased to continue and persist 
in her claim for damages by. .a 
motorist. The claim ultimately succeeded, 
and then the spiritualist claimed 4001. 
Bhe said that the spirit world was 
“seriously perturbed” at the delay which 
took place before this sum was paid; and 
paid it was. The story savours of im- 
posture: but the learned Judge refused 
to fnd fraud, in which decision we of 
course concur. It was enough for him 
that the relation between the defendant 
and the two sisters was either that of-a 
healer or a spiritual adviser. Which- 
ever it were, the existence of that relation 
threw upon the defendant the burden of 
proof that the gift was the spontaneous 
act of the donor. Allcard v. Skinner (36 
Oh. Div. 145) is, we think, still the lead- 
ing case. The Privy Council decision in 
Inch Noriah v. ShaikeA llie, ete. (1929, A. O., 
127) adds hothing to it; but may also 
be consulted by those who have to 

advise in such cases.— The Law Journal. 
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RÒAD'ACCIDENTS AND THE DOCTRINE OF COMMON EMPLOYMENT 


. Where a servant brings an action ‘against 
his master on the ground of a fellow- 
servant's negligence—each being employed 
on a different public service vehicle owned 
by the same company—how far, if at all, 
can the master rely upon the doctrine of 
common employment ? 

It appears from the recent decision of 


the House of Lordsin Radcliffe v. Ribblee 


Motor Services, Limited (anje, p. 170) that 
the guiding principle is to be found in 
The Petrel (70 L.T. Rep. 417; (1893) P. 320). 
In that case Sir Francis Jeune, P. stated 
that the consideration that the risk of 
Injury to the one servant was the natural 
and necessary consequence of misconduct 
‘in ‘the other implied that the skill and 
care of the one was of special importance 
to the other by reason of the relation 
between their services, The claim in that 
case arose out of a collision in the Thames 
bétween two- steamers ;. belonging. to thé 
same owners. The collision was admittedly 
due to the negligent navigation of one of 
them, and it was held that the doctrine 
of comnion employment did not apply, ` 


On the principle just enunciated, could ib. 


be said that the safety of the captainof one 
ship of a company was in the ordinary and 
natural course of things dependent on the 
skill and care of the captain of another 
ship of the same company, or that injury 
by the negligence of one was an ordinary 
risk of the service of the other f 

“To some cases,” the learned President 
said, “it might perhaps ; for example, it 
might be if all the ships of the company 
were in the habit of meeting in the 
same dock, and the safety of each be- 
came in the ordinary course of things de- 
pendent on the skill with whieh the other 


was navigated. But in regard to naviga‘. 


tionon the high geas or in the estuary 

of ‘the Thames woyld a captain of one 

ship of the..’ company have more reason 

to be interested in the skill of captain 
A i 
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of another iship of the company than in 
that of thi masters of the myriad other 
craft in whiose vicinity he might happen 
to navigate ? By no reasonable supposition 
can it bg iniagined that he would.” . 

In Metcalje v. London Passenger Trans- 
port Board |(159 L. T. Rep. 35) Mr, Justice 
Macnaghteŭ. did not think that the anae 
logy betwepn vessels at sea and public 
vehicles in the streets held good. In that 
case the plaintiff, an omnibus conductor, 
sustained serious injuries while so em- 
ployed by la tramcar running into thé 
vehicle, which was stationary atthe time. 
Both the plaintiff and the driverof the 
tramcat were in the employment of the 
defendante,; and’ both were engaged in 
the work ol; their employera—namely, the 
transport of passengers by road or rail. 
It was  url.deniable, the learned judge 
observed, tliat the plaintiff and the driver 
of the omikus were in,“common employe 
ment,” so thait, when the accident hape 
pened, if fhe driver of. the bus had baen 
the person lto blame for the accident, the 
plaiatiff could not have maintained any 
action for ihis negligence against their 
common mister. It . was conceded, more. 
over, that while the omnibuses or tramears 
belonging: tio the defendants were in their 
respective sfarages, all the servants of the 
defendants jattending these vehicles at the 
garage, whither as drivers or conductors 
or in auy (ther capacity, were in a come 
mon employment, so that no action could 
be maintaihed in resp&t of any injury 
caused to hny one of them at the garage 
by the negligence of any other. 

It had, However, been argued, mainly, 
if not entirely, on the authority of The 
Petrel (sup.|, that, as soon as a tram or 
an onmnibusjemerged from its garage jnto 
the public 





ductor of the tram or omnibus -were not 
in common; employment with the driver 





street, it became an independ» e 
ent unit, aad that the driver dnd con-,. 


o 


90. 


and conductor of any Gther tram of 
omnibus belonging to the defendants. 
In the learned judge's view, all the 
*authorities to which reference had been 
made—Priestly v. Fowler (1837, SM. & W. 
1), Bartonshill Coal Company v. M'Guire 
(31 L.: T. Rep. (O. 8.) 258; (1058)* 3 
Macq. 300), and Morgan 3; Vale of Neath 
Railway (13 L. T. Rep. 564 (1564) 5 B. & 
8.579, and (on appeal) L. R. 1 Q. B. 149) 
—confirmed the view that all the servants 
of a road transport company must be in 
common employment when engaged on the 
company's business, whether on the com- 
pany's premises or on the public roads. 

It is impossible within the space avail- 
able to go into these earlier authorities 
and would be little to the present pur- 
pose, since the learned judge Wased his 
decision on that of the Oourt of Appeal 
in Radcliffe. v. Ribble Motor Services 
(158 L. T. Rep. 124), where it was held 
that two drivers of motor omnibuses, 
owned by the same company, were in 
common employment. This decision has 
recently heen reversed by the House of 
Lords and the judgment of Mr. Justice 
Hawke restored. The facts, however, 
differed in some important respects from 
those considered in the Metcalfe case. 
‘The two omnibuses were of a series of 
five which had been hired for the same 
journey, and, when the accident occurred, 
the drivers were returning to the garage 
after discharging the passengers in accord- 
ance with the‘ contracts of hire. More- 
‘over, -the- street in which -the accident 
occurred was one of a -series of routes open 
tothe drivers, — ` 

In these circumstances; Mr. Justice 
Hawke found asa fact that the vehicles 
were engaged on independent operations, 
and that, therefore, one driver had not 
at that stage undertaken the risk of 
negligent or incompetent driving by the 
other. In the Court of Appeal Lord 
Justice Greer intimated that it was not 
“the law that two employees carrying out 
“similar orders’ @ close juxtaposition to 
one another were not engaged in common 
employment. The casé was an a fortiori 
case to Morgan v. Vale of Neath Railway 
(sup.) and Tunney v. Midland Railway 
‘(1ev6, L. Rep.1 U. P. 291), and it seemed 
clear to the learned Lord Justice that at 
the time of the acvident the twodrivers 
e were ndt only in the employ of the same 

master, but were engaged in the same 

common work, “There is,” it was said, 

“no case in which it has ever been held 
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that two employees together carrying ont 
the same order of their employer; are not in 
commen employmenés.” ° 

The recent reference to the case else- 
where in our columns renders it unneces- 
sary to go into’.the reasons which caused 
the House of-Lords to reverse this decision, 
It may be recalled, however, that Lord, 
Atkin said he had no doubt tbat the 
members of the Court’ of Appeal, if they 
had taken the ame view of the facts da 
Mr. Justice Hawke, would have acceptéd 
the view of the law stated if The Petrel, 
and would not have interfered with the 
judgment. If the doctrine of common 
employment applied to the case, -the 
learned Lord did not see why, it should 
not apply to the cate of drivers of cars 
let out on hire from different garages in 
different towns, or why the driver of ‘a 
lorry stationed at Portsmouth should not be 


, deemed to have contracted to bear the 


risk of injury from another lorry driven 
by a driver stationed of Newcastle who 
might happen to meet on* the same road 
in the Midlands. That was implied con- 
tract run rist. H 
It is suggested that this decision of the 
House of Lords is not to be. regarded 
as overruling that of Mr. Justice Mac, 
naghten in Metcalfe v London Passenger 
Transport Board, though it naturally robs 
that latter of the support which it derived ` 
from the now ovérruled decision ‘of the, 
Court of Appeal.-in Radcliffe v. Ribble 
Motor Services. Limited and dispels the 
learned judgé's doabt concerning the value 
of the analogy between vessels at sea and 
public vehicles in the streets, for such 
analogy clearly holds good where, as, in 
Radcliffe's case the employees of the same 
master are not engaged in a common 
work. i 
Mr. 


had occurred between two omnibuses 
operating over the same route, the mattèr 
would have been “too plain for any 
argument,” and he did not think that the 
fact that the collision occugred between © 
an omnibus and a ‘tramcar at a place where 
their routes coincided could make’ any 
differgnce, Oa the other hand, the view 
that “all tie servants of a road transport 
company must be in common employment 


‘when engaged on the company’s business 


whether on the company’ premises or on the 


public roads” is cleafly too wide in light © 


of the decision of the Houseof Lorda. 
How far the “community of riak” extends, 


Justice Macnaghten thought that ° 
if, in the case before him, the collision _ 


` 
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if at all, beyond the confines of the com- 
pany s premises to the public highway is 
a question which can only be determined 


NUISANCE ON THE HIGHWAY 


Conditions of modern road transport may 


readily give rise to facts of the kind con-. 


sidered in Pope v, Fraser and others (83 
Sol. Jour. 135), and some Indication of the 
legal principles involved may therefore be 
opportune. 

, The plaintiff in this case sustained in- 
juries by skidding and falling to the ground 
Tom his motor cycle on a patch of acid 
on the highway. A little earlier defendant's 
servant was driving along the same stretch 
of Toad a*lorry laden with carboys of 
sulphuric acid when, without his knowledge 
and. without negligence on his part, one of 
the carbovs became cracked and its contents 
ran into the road. The driver was informed 
of the leakage after having gone some 
distance from the place where the liquid 
escaped, but he gid not return until about 
half an hour later, and took no steps to 
warn persons on the highway of the 
danger. 

Mr. Justice Humphreys referred to two 
cases in the course of his judgment: 
Midwood and Co. Limited v. Manchester 
Corporation (93 L. T. Rep. 525: (1905) 2 
K. B. 597) and Noble v. Harrison (135 L. T. 
Rep: 325; (1926) 2 K. B. 332). 

The defendants in the first of these cases 
were authorieed by an order made under 
the Electric Lighting Acts, 1882 and 1888, 
to supply electrical energy in their district 
and to lay down mains for the purpose. 
One of the clauses of the order provided 
that nothing therein contained should 
exonerate the corporation from any indict- 
ment, action, "or other proceeding for 
nuisance in the event of such being caused 
by them. The olaintiffs’ goods were 
damaged by a fire due to the fusing of 
amain in a street, and it was held that 
the defendants, by reason of the provisions 
of the clause above referred to, were liable 
as for a nuisance, apart from any question 
of negligence. ° 

Sir Richard Henn Collins, M.R. intimated 
that, it could not seriously be contended 
that, where the premises of an adjothing 
Owner were blown up by an” explosion 
brought about .through the agency of the 
defendants’ system,of electric’ lighting, 
there was not a nuisance. A gradual 
accumulation. of explosive gas had. been 
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by tuture decisions of the courts.—The Lay ` 
Times. 


broyght about by; the fusion of the bitumen 
by the operation jof the overheated electric 
wires. This prociss#had gone on for some 
three hours, andi ultimately resulted in an 
explosion. “Therefore,” the learned 
Master of the [tolls said, “there clearly 
having been a nuisance caused by the 
defendants, the} question is whether the 
defendants are protected by any statutory 
provision, for otherwise their liability is 
clear.” The point concerning the alleged 
statutory proteztion was then considered 
with the xesult ‘already indicated If and 
so far as the corporation could dothe things 
authorised withiut occasioning a nuisance 
to anyone, they! might lawfully do them ; 
ut if and so far:as they caused a nuisance 
by doing them! they were not only not 
protected by the Act, but were made liable 
by its express terms. A similar conclusion 
was reached in Whelfer v. City of London 
Electrice Lighti:g Company (72 L. T. Rep. 
34; (1895) 1 Oh. 287), and, in regard to 
the same corpbration, with reference to 
a nuisance outside its area in Farnworth v. 
Manchester Corporation (142 L. T. Rep. 145; 
(1929) 1 K. B. 543: (1930) A. ©. 171). 

In Noble Harrison (sup.) the plaintiff 
claimed damages in respect of injury to 
his vehicle sustained as the result of the 
sudden breaking in fine weather of a 
branch of a beech tree which grew on the 
defendant's land, and overhung the highway 
some 30 ft. abave the ground. The frace 
ture was due tb a latent defect not dise 
eoverable by «ny reasonably careful in- 
spection, aid neither the defendant nor 
his servants knew that the branch was 
dangerous. i f 

Mr. Justice Rowlatt stated that the result 
of Barker v. Herbert (105 L. T. Rep. 349; 
(1911) 2 K. B. $33) and other cases which 
had been cited was that a person was liable 
for a nuisance ‘constituted by the state of 
his property (Li if he caused it, (2) if by 
the neglect of some duty he allowed it to 
arise, and (3) il, when it had arisen without 
his act of defsult, he omitted to remedy 
it within a rehsonable time after he did. 








‘or ought to have: become’ aware of ic? . 


Tarry v. Ashion (34 L. T. Rep. 97, bQ. B. 
Div. 314), wheire it was held that the de- 
fendant was bound at his peril to prevent 





_ the attachments. 


the, plaintiffs dwelling house. 
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“from falling a lamp attached to his premises 


and overhanging the highway, was :dis- 
tinguishable. ‘It may be,” tbe learned 
Judge said, “that where a heavy object 
is suspended over a highway, and must 
fall into it unless supported by artificial 
means which can only be kept in order by 
the person in possession of the premiges. 
such person is bound absolutely to maintain 
But ae branch of a tree 
isnot kept from falling by artificial attach-: 
ments. to be maintained by man, but ‘by 
the natural processes which develop the 
tree, and it is only whene accident or-decay 
interferes that human. intervention ‘is. 
required.” - The learned Judge saw no 
ground for holding that. the owner was to 
beccme an insurer of nature,’ or that 
default was to be imputed to him until it- 
appeared,;or would appear upqn proper 
inspection, that nature could no longer be 
relied upon. - ; an 

. A similar conclusicn was reached by 
Mr. Justice Eve in Pontardawe Rural Dis-* 
trict Council v. Moor Gwyn (141 L. T. Rep. 
23; (1929) 1 Ch. 655), with reference to an. 
outcrop of. rock, a porticn of which broke 
away owing to natural causes and damaged 
Such rocks: 
were not “premises which are in such a. 
state. as to.be,a nuisance’ within the: 
meaning of ‘sect. 91 of the Public Health 
Acty 1875: | : 

’ Reverting to the case mentioned at the- 
outset of the present. article, Mr. Justice 
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Humphreyg intimated that, if a nuisance 
were created on the highway, liability: 
would arise to-any person injured as the‘ 
result of what had beér done, irrespective 
of negligence. Mofeover, if a person were 
responsible, . without negligence, for the 
presence, of a nuisance on the highway 
and knew that it existed and allowed it 
to remain there and, as a result of its 
remaining, someone was injured, then that’ 
person was liable in baw to an action for — 
damages: His Lordship’ referred ¢o- (he 
above cited statement of the law by 
Mr. Justice Rowlatt in Noblev. Harrison, 
wbich, he said, covered the facts in the 
present case. : ; ee 
‘After the pool of acid had:been formed’ 
in the road, the defendant's driver had gone: 
on for about 100 yds. into arfotber road, 
where he had pulled up at his destination. 


| He..could have discovered at once that a 


great. part of the contents of the carboy- 
had gone. Knowing, as he did, that sal- 
phuric acid was a dangérous substance, it’ 
was his clear duty to go back, at once and’ 
see èf any substantial amount of acid had 
fallen on. to the road, and, if neceégsary,- 
warn traffic not to proceed, but he: did not 
do so. : c 
Tke plaintiff, it was held, had established ` 
that his injuries’ were due to negligencé 
and nuisance on the highway for which the 
lorry diver was responsible, and judgment’ 
was given accordingly.—The Law Times, 
ae i 


nd 


Hyg © a}. INJURY TO-ANUNBORN GHILD. ` 


IJAN 


élarjfication, there are litigants most ner- 


- yous of the Courts. | 


JA Case was settled at Liverpool Assizes 
Tegentlye which contained init-the steds of 
a leading case. Mr. and Mrs. Davies” of 
Cornd&@le Road, Mossley Road, Liverpool, 
as administrators of their infant child, sued 


Ltd. The facts werethat Mrs. Davies was 


. walking along the street when a ladder, 


which had been left up:against the Gaumont: 


. Cinema in Dingle Road, fell and injured 


her, Mrs.Davieés was pregnant and, as ‘a: 


` result of the accident, the child was born: 


next day and lived cnly one day. The de= 
fendants paid into ccurt. £160 which ‘sum’ 
was taken ou; by the plaintiffs in settlement. 
Gounsel for the plaintiffs remarked to. the 


“ learned judge that “in man? ways it is to 


be regretted tbat your lordship has not been . 
called upon to decide an interesting ques- 

tion of:law.” Approving the settlement the 
learned judge said : “l cannot say that itis 
a regret which I personally share" > 
<. It has never been degided in an English 
court whether a child, which is unborn ‘at 
the time when an injury is caused to-ity | 


1939 . 
can sue in respect of damage suffered as a 
result of that injury whenit attdins a sepa- 
rate existence. ° 

In order to congider the principle of law 
involved, it is necessaty to dispose first of 
the very meagre supply of case-law. The 
leading case is an Irish case, Walker v. 
Great Northern Railway of Ireland (3891), 
98 L. R. Ir. 69. There it was decided that 
no acticn can be brought by a child in 
respect of injuries jnfiicted before its birth, 
but it is to be noticed that two of the four 
jidges were of tke opinion that the defend- 
ants owed po duty of care to the unborn 
child of whose presence they were unaware. 
The case was not decided entirely on the 
ground that an unborn child can never 
have any Jegal rights, and it is thus by no 
means certain that the law will always treat 
an unborn child as having no legal rights. 
It is instructive to consider tle attitude 
which is taken to unborn chi!dren in other 
branches, especially in the criminal law 
and in the law of property. ° 


In order. to constitute the crime of mur- 
der, it is necessary that tke victim shall have 
been “in being.” Thus itis no murder to 
inflict an injury which results in the death 
ofa child before birth or even which is 
being bern (Kenny . ‘It was held in an old 
case, R. v. West, 20. & K. 784, that, if in- 
juries are inflicted on a child before birth 
as a result of which it dies after birth, that 
is éufficient to constitute the crime of mur- 
der. Further. it was held, in R v. Shepherd 
[1932] 2 K. B. 125, that it is possible fora 
man to be guilty of an incitement to murder 
if he incited a woman to murder her child 
when it is born, even though it be unborn 
at the {ime cf the incitement. Thisis on a 
different fcoting from the previous case, as 
itis clear that when the murder was to be 
committed, the child was to be “in being " 
It is submitted that this case is no authority 
for saying that the law recognises the exist- 
ence of an unbern child. It is rather curi- 
ous that there appears to be so little autbo- 
rity on circumstances which, it might be 
supposed, are fairly ccmmon in view of the 
large number of ama‘eur abortionists who 
practise. Nodcubt their efforts usually result 
sooner cr later in causing the death of the 
child .before it attains an independent exist- 
ence. 


-: Turning now to ‘another branch of the 
law, that of property, there is very definite 
provision made for a child en venire sa mere. 
The rule against perpetuities prohibits the 
postponement of the vesting of an estate 
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in land or wn absolute interest in perso- 
nalty fora jlonger period than a life or 
lives in being and twenty-one years after- 
wards, excețit that such property may subse- 
quently vesl in a child en ventresa mere 
at the expiration of the twenty-one years.e 
It is quite clear, however, that the actual 
vesting does|not take place until after birth 
alive, thus tinis provision rather provides an 
exception to [he tuje against perpetuities than 
gives rightsito a child unborn. Undoubted- 
ly in this ese the law recognises the child's 
existence : it cannot be said that it gives it 
even a contingent right which vests upon 
its birth. 


There ar} thus some grounds for saving 
that the lawjrecognises the existence of an 
unborn child. There is no evidence for’ 
saying that lan unborn child is a legal per- 
son to whom! a duty of care can be owed or 
whose right! can be infringed. There is, 
on the othe hand, an overwhelming case, 
on the purely practical plane, to be. made 
for allowing] a child the right to sue in res- 
pect of injuties received before its birth. It 
is easy to visualise cases where a child may 
be injured liefore birth, may be born alive, 
but may bp crippled or blinded for life. 
It is hardly |reasonable to argue that an 
act resultinjt in such a disablement, an act 
which may have been grossly negligent or 
even wilful, should be performed with im- 
punity, withput the doer being liable to make 
any compenjiation for the hurt he has inflict- 
ed. 

The alternative provides some very serious 
difficulties. | It means that a tort would be 
held in a state of suspended animation. It 
might be that two or three months or even 
longer woul'l elapse before a potential tort 
feasor woulil know whether his action was 
a tort or not), before he would know whether 
the plaintif) would come into existence and 
sue or whether he would die unborn. There 
are preceddnts for such suspended anima- 
tion. The position in some ways is like 
that where ja tort is not actionable without 
procf of actital damage: in these cases the 
potential totfeasor does not know for some 
long time ivhether he js a tortfeasor or not. 
It is dangeijous, however, to draw an exact 
parallel. 


It seems | unlikely that any litigant will 
be adventurous enough to take such a case 
to the Hous» of Lords; yet itis unsatisfac- 
tory in the xtreme that uncerjainty in this 
branch of the law should be allowed to 
continue. The most reasonable *solution of 
the problem| would he for the subject to 
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» -be referred to the Law Reform Committee died in another miscellaneous Act. — The 


and for their recommendations to be embo- 
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Solicitors' Jurnal. 


Extracts from Contemporaries.” 


. 
Common Employment 

In Radcliffe v. Ribble Motor Services, 
Limited, the House of Lords recently 
reversed a decision of, the Court of 
Appeal (Lord Justice Greer, Lord Justice 
Scott and Mr. Justice Luxmoore) and 
restored a decision given at Liverpool 
Assizes ` by Mr. Justice Hawke. The 
substantial question wa whether the 
doctrine of common employment absolved 
the defendants from liability in respect 
of a claim by a widow whose husband 
was killed by being crushed between a 
motor omnibus which he was driving 
and a motor omnibus driven by nother 
man in the same employment. The facts 
were briefly as follows:—The defendants 
were the owners of a number of motor 
coaches and motor omnibuses which 
they used for private hire and public 
transport. Radcliffe, the deceased man, 
and Jones . were drivers employed by 
them at their garage in Bootle. In April, 
1936, a firm of transport agents agreed 
to hire, on the 25th June, four coaches 
(the order was subsequently reduced to 
three), to start from a named place in 
Liverpool and travel by a prescribed 
route to New Brighton. They were not 


. to convey the party back. One of these 


coaches was driven by Jones. Ina 
May the same firm agreed to 
hire a further coach, expressed to be 
for the Copmanthorpe Women's Associa- 
tion, for the same day. This coach 
was driven by Radcliffe. The time, 
starting point and journey were substan- 
tially the same as in the first order, 
except for an express provision for a 
wait of half-an-hour at the cathedral, A 
further order for another coach, expreased 


to be for the Copmanthorpe Church 
School, conformed substantially with 
ordera above-menticned. On the day 
named the five #&oaches proceeded to 


New Brighton as arranged, apparently 
keeping -as close together as traffic 
permitted. The hire being finished on the 
discharging ofthe passengers at New 
Brighton, it was the duty of the various 
drivers to ¿return to the garage. They 
could ® choose their own route. Only one 

s avaiable up to the Liverpool exit 
from the Mersey Tunnel, but thereafter 


there were several, and all the drivers did 
not adopt the same. Fur some reason 
uoknown, Radcliffe stopped -his coach. 
in a street on one of the re- 
cognised routes. Jones, who had been 
delayed in the tunnel, was deliberajing’ 
which way to go when’ he saw 
Radcliffe’s coach standing. He Grew ap his 
vehicle behind .Radcliffe’s coach to see 
why he had stopped, and, if -necessury, 
render assistance. He then pulled out 
to get in front of it, and in, passing close 
to it inflicted the injuries giviog rise to 
the action. ° 


The Judgment. 

Lorp ATKIN, in the course of his 
jadgment, recalled that it had been 
suggested that there was some duty on 
Jones arising ont’of the contract of service 
to stop and attend to Radcliff® if the latter's 
coach had stopped. Mr. Justice Hawke 
had negatived any such obligation, and 
it was intimated that his finding’ in this’ 
respect was amply supported by the 
evidence and should be accepted. From 
the beginning of the return journey, at 
any rate from the exit from the Mersey 
Tunnel, there was no “community of risk,” 
as the learned judge had phrased it, 
in the employments of Radcliffe And 
Jones, all the coaches being then 
engaged on independent operations. Lord 
Atkin referred to a number of authorities 
on the doctrine of common employ- 
ment, and approved the reasoning 
of Sir Francis Jeune P, in The Petrel 
(1893), where it was said that the con- 
sideration that the risk of injury to 
one servant was the natural and necessary 
consequence of misconduét in the other 
implied that the skill and care of the 
one was of special importance to the 
other by reason of the relation between 
their services. In that case it was held 
that the safety of the captain of one 
ship of a company was not in the 
ordinary and natural course of things 
dependent on the care and skill of the 
captain of another Ship of the same 
company, and the learned President 
declined to apply the doctrine of com- 
mon employment in an” action- arising 
out of the collision ñ theeThames of 
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two vestles belongingstd thé Same owners. 
Lord Atkin intimated that the same 
reasoning, which appeared to him “‘clear 
and sensible,” ought to apply where the 
judge had found, rightly, that the two 
drivers were proceeding independently 
through the streets of Liverpool, though 
to the same destination. 
indeed would, in, the course of their 
employment, meet in the same garage, 
and while there be dependent on the 
skill with which each drove his vehicle; 
but while driving in the streets the one 
was no more interested in the skill of 
the other than in that of the drivers of 
myriads of other vehicles in whose 
vicinity he might happen to drive. The 
learned Lord had fo doubt that if the 
members of the Oourt of Appeal had 
taken the same view of the facts as did 
the trial judge, they would have accepted 
the law as stated in The Petrel, and 
would not have interfered with the 
judgment. * Lord Macmillan and , Lord 
Wright concurted, and the judgment 
for £1579 damages awarded by 
Mr. Justice Hawke was accordingly 
restored, The defendants admitted that 
if the judgment on the question of 
‘liability were upheld, the widow would 
also be entitled to £500 damages for 
her .husband’s loss of expectation of 
life. —The Law Times. 


Hire-Purchase Finance: Not Money- 

lending | 

In Transport and General Credit Cor- 
poration, Limited v. Morgan and others, 
which was disposed of by Mr. Justice 
Simonds on Thursday recently, there wore 
severul claims and counter-claims and 
many facts,. but it is perhaps possible 
to disentangle matters relevant to the 
defence which, as his Lordship observed, 
was “argued for most strenuously," 
namely, that the transaction in question 
was a money-lending tran:action and that 
the securities given were void because 
the plaintifis were unregistered money- 
lenders carsying on tne business of 
lending money within the Moneylenders’ 
Acts, 1900 to 1927. The fate of this 
contention in the circumstances of the case 
is of considerabl8 interest to the 
ever-growing number of companies and 
firms performing the far from simple 
ask .of financing’ hire-purchase sales. 
Two of tHe defendants were the Warner 
Radio and Eleetric, Limited, and their subor- 
dinate company, Rawire, Limited, both of 


They might,. 
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in voluntary liquida- 
defendant was Mr. Henry 
Receiver appointed under, 
ìs executed by the Rawire 
ii the remaining defendants 
i of those deeds. The 
3 Transport Corporation, 
groap of companies engaged 
pasy hire-purchase finance 
The Warner company held 
res of Rawire, and, of 
that company, Both 
radios, 
igerators and other substan- 
on the hire purchase system 
of business being as follows: 
pective customer approached 
mpany to buy a radio or other 
agreed to do so, Rawire 
ately buy the chattel from the 
any and let it on hire to the 
rninting the Warner company 
ito carry out the arrangements 
the instalments. Under the 
ods referred to, the Rawire 
d “notes” each of *which pro- 
it company would, on alterna- 
lates, pay to the holder a sum 
per cent. interest, and that 
was to be entitled to the 
| the securities provided. By 
neous agreement the plaintiffs 
ther members of the finance 





ing group b 
the notes to 
when the wy 
about £297,( 
share was rou 
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ound themselves to take up 
be issued, those outstanding 
t was issued amounting to 
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zhiy £50,000. i 
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Me Justice Simonps, in giving judg- 
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behalf of th 
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the plaintiffs in the 
noted that the action was 
miliar form of a debenture- 
n. The plaintifs, suing on 
mselves and all other note- 
ved that the trustees of the 
were entitled to a charge 
archase agreements deposited 
‘in pursuance of the deeds 
money, goods, and property 
hands of the defendant, Mr. 
Receiver of the companies, 
-possessed goods, and all 
Rawire, Limited, a? secueity 





for the outst 
charge rake 
it appeared 

type of acti 


nding notes, and that sucn ° 
d as a first charge. So far 
to be asimple, commonplace 
m, but difficulties arose by 


reason of thi» defences which had been 
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put in, ong of which was that the security 
was unenforceable because the plaintitis 
were unregistered money-lenders. Was 
ethis a moneylending transaction? If so, 
was it a transaction carried out by a 
“moneylender” within the meaning of the 
Acts? He (his Lordship) was satistied that 
the plaintifs were not, carrying on the 
business of money- ending. ‘Che transaction 
in question was simply an agreement by a 
number of financial companies with a dealer 
in a large way to finance the acquisition by 
the dealer and the lelting of articles 
out to hirers under hire-purchase agree- 
ments. It would be an abuse of ordinary 
language to regard that asa money-lend- 
ing transaction, and it should be noted in 
addition that the transaction was 4 solitary 
one ofits kind. Hire-purchase agreements 
now occupied a very large part in the activi- 
ties of ordinary people. The financiers 
and dealers co-operated in a common 
business venture to make the hire-purchase 
agreements practicable as a necessary 
element in social life. Tne Moneylenders 
Act, 1900, was passed to remedy evils 
which had nothing to do with cases like 
the. present, which illustrated something 
that had become an essentiai part of a 


commercial society. Accordingly the defence ` 


failed.—The Law Times. 


“Birthday.” 
“ A point the layman finds great dificul- 
ty in understanding is way the law 
regards you, as having attained the age 
of n years at the commencement of tne 
day before your nih “birthday.” 

The explanation is, of course, that a 
person hasin the whole of his life oaly 
one birthday. What he calls his “birth- 
day” each year, therefore, is only the 
anniversary of his birthday, which 
naturally falls on the same date of the 
month, in each year, as the date upon 
Which he was born. But he completes 
his first year of life on the last day 
of that year, the 305th (ignoring leap 


year for the sêke of clarity), Upon 
an. exact time computation, of course, 
the very . hour and minute has to be 


considered, and a baby bora at the first 
pip of a p.m, on the irst January, 1953, 
is one year old at the first pip of o p. m. 
on fhe let. January, 1939, but the law 
* tinds it impossible to take count of paris 
eof adaf for most purposes; and the caild 
is one year old, in contemplation of law, 
not only during the whole of the day ot 
his anniversary but during the whole of 
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the day before tha anniversary “(which 
is the 565th day he has lived in whole 
or pari}. A a $ 

A leading case on the point is Re- 
Shurey, Savory v. Shurey [1918] 1Ch. 263; 
and now we have it backed by the Court 
of Uriminal Appeal, in R. v. Clifford, 
[1939] 1 All £, R. 352, where it.was held that 
an appellant sentenced on his'twenty:-third 
“birthday” toa period éf Borstal detention, 
was more thea twenty-three years of’ ugei. 
Lhe sentence was accordingly quashed. 

The law is always exact, and sometimes 
“picturesque, in dealing with the crucial 
dates of existence. What can be at once 
more accurate aod striking than the 


ancient phrase which mide tne Domesday 


Kook a description *of England on the 
day King Edward the Oonfessor “was: 
alive and dead’"?~—J ustice of the Peace. 


~Nuptials Extraordinary. 

‘Lhe same ancient issue of The Times 
contains tne fellowing paragraph, which 
we dò not pretend to understand or ex: 
plaia. Certainly the registrar would at 
the present day decline to marry aman 
to nis grandmother. We had always 
rather assumed that noman would want. 


to marry his grandmother, and that the: 


inclusion of grandparents in the table of 
prohibited degrees was idle though 
interesting. Evidently we were wrong, 

The Times itself cites a paper witn the 
familiar name of John Bull as its authority, 
Here is the little history: > - as 

“ihe aamurers of the New Marriage 
Registration Act will .perhaps derive 
additional gratitication to that which they 
derived a few weeks since from the 
account of the marrage of a man tonis 
grandmother, by a perusal of the following: 
authenticated statement of an occurrence 
whico has just taken place in Cambridge- 
shire:-—A person named ° Oamp, ‘parish 
clerk of ‘:bertield, near ‘Royston, applied: 
to the clergyman to have the bans of mar- 
rige between him and nis niece published: 
in the church. ‘Lais request being denied, 
Oamp weatto the board of gyardians had 
phe utended marriage publisned, and was, 
duly joined to his niece by the registrar.. 
This ig prohibited by the Church. UOamp, 
was immediately tlismissed’ from. his 
clerkship by the vicar. Lt will be recollect» 
ed tuat in the former prohibited and. 
incestuous marriage a pida io its favour was 
advanced because toe basĝand. was 
illegitimate. Jn tois case the qualification 
does not exist.—Justice of the Peace, 
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The dismissal by the Court of Oriminal 
Appeal ofthe appeal of the two defendants 
in the Clarkson Will Case (The Times, 
Ist June 193%) once more emphasised a 
Point whieh frequently arises in the criminal 
courts as to what is the practice which 
shouldbe adopted when a prisoner, who 
is about to be sentenced after his cone 
viction, desires further charges to be taken 
at the appropriate sentence. 

In ‘the éase in question, both defegdants 
had been convicted of conspiracy to forge 
and utter a will, and before sentence had 
been passed for this offence, one of the 
defendants asked that the court should 
take into account in so doing, a further 

: offence of fraudulent conversion as a 
solicitor, which offence he then admitted. 
The, learned Recorder refused this plea, 
and he based his refusal upon the ground 
that the further offence was of a different 
kind* and nature from that of which the 

7 defendant had then been covicted, and 
that it might require an explanation in 
due ‘course before some other judge (The 
Times, 30th March 1938). He accordingly 
sentenced him only in respect of the 
offence cf which he had been convicted. 

This refusal, however correct in law it 
may be, may well give rise to a certain 
feeling of regret, that this request could 
not have been granted; as, in ita result, 
if subjects a prisoner who is about to 
serve his sentence to the ordeal of witness- 
ing the. prospect of being tried for the 
further offence immediately upon his dis- 
charge from. prison. It would obviously 
be more desirable from his point of view 
that, if possible, his sentence should include 
all outstanding charges, so that when he 
leaves prison after” having. served his 
sentence, he may be able, asit has been 
stated in scme of the cases, to start life 
"with a clean sheef.” 

Althoug hke tendency to-day is to 
encourage sueh a course whenever possible, 
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OUTSTANDING CHARGES IN CRIMINAL LAW 


e 
there are celtain definite principles which 
govern the inatter and which may make 
its applicatioi inappropriate in a particular, 
case. When|these principles are examined, 
it will be sisen that the course which was 
adopted. in {his case followed the correct 


proced ure. 


There have] been a number of cases which 
have come l)sfore the Court of Oriminal 
Appeal sinc its creation in 1907 which 
have laid jdown the practico to be 
applied in {such a. case, and a short 
survey of tke position may be of interest. 
Inasmuch as the majority of these cases 
are to be fdund in the Criminal Appeal 
eports, for the sake of brevity those which 
appear in this series will be cited in this 
article by riference only to the name of 
the appellant, and the Court of Oriminal 
Appeal will tie referred to as the Court. 

The practice itself appears to date from 
the year 198 and it has its origin in a 
circular fron} the Home Office of 20th 
August, whith was addressed, not, as one 
might imagine, to judges, recorders and 
chairmen ofi quarter sessions, but to police 
authorities, ¿hief constables and the watch 





committees ol boroughs. This drew attention 
to the disadivantages of a prisoner being 
re-arrested elt the prison gates on a charge 
similar to that for which he had just 
undergone ebntence, committed within a 
different jurisdiction, and urged that when- 
ever a prisimer was to be tried for an 
offence conimitted either before or in 
connection vith another offence of a similar 
nature for which he Wad already been 
punished, the latter fact, as also any 
remarks malle by the court that tried the 
previous case, should be brought to the 
notice of thi court that is about to pass 
sentence: seb Syres, 1 Or. App. R. 172; see 
also Sullivan 6 Or. App. R. 4. 


Following : 
stated by tie Court that it is desirable . 


that the polipe should always inform judges 
of knowg jcliarges so that, if the prisoner 





. . . . 
upon this direction, it Was . 
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consents, these may all be taken into 
consideration in the sentence, but it was 
pointed out that this is a question of 
propriety and not of law: Jones, 1 Or. 


App. R. 195; see also Markham, 2 Cr. 
App. R. 160. For this purpose, it has 
been laid down that a list should ebe 


prepared showing the places, dates and 
offences alleged- with Which the court of 
trial is asked to deal, and setting out also 
on which charges warrants have been 
issued, and this list should be filed both 
in the court below and in the Oourt: 
Hicks, lo Cr. App. R.11. Further, where 
‘a -prisoner consents to other offences 
being taken into consideration, the dates 
of the warrants for these other offences 
should appear upon the ‘shorthand note 
‘of the trial: Rex v. Poncher (4911) 75 
J.P. 556, And when a ccurt in passing 
sentence takes ‘into account charges 
pending in another court, it is desirable 
that that other court should be informed 
of this. fact before passing sentence for 
such other charges: Taylor, 19 Cr. App. 
R. 146. And, following upon a direction 
contained “in a circular on the subjec: 
from the Home Secretary, a court, in-passing 
sentence in a case where there are other 
offences, should state whether these have 
been taken into account in the sentence: 
_Reg. v. Hyslop and Stevenson (1897), 61 
J. P. 377. ; 

Coming now to the circumstances in 
which ʻa court may take into consideration 
further charges, it had been laid down 
that it is always entitled to do so: Syres, 
supra, and it has been held that such a 
course is desirable: Taylor, 2 Cr. App. 
R. 158 But ithas been stated that such 
a course is not compulsory, and the Court 
has declined to lay down any rule that 
a judge in passing sentence is bound to 
take them into consideration, even at the 
request of the prisoner: Shapcote, 3 Cr. 
App. R. 58; Smith, 15 Or. App. R. 172. 
And this‘ refusal to make such a course 
compulsory upon a court has received 
approval in a later case in which the 
Court, in sending a tase back for trial 
with a direction that a prisoner should 


be asked to plead again to an indictment 


following upcn a defect in the recording 
of his original pléa, refused to make an 
order that the Oourt of ‘Quarter Sessions 
wase bound to take ‘further offencés*into 


*considergtion in the évent of the prisoner. 


esubsequently being convicted, although it 
was stated that the court might do so 
if it thought fit: Lloyd, 17 Or. App. R, 184. 
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With reference ta the power of a coutt\— 
to take this course, in a case which came 
before the Court in 1970, Lord Alverstone, 

O. J., had occasion to restate the principles 
which should govern the application of such 

a practice, and the ruling which he there. 
gave somewhat restricts the freedom of ™ 
action whicb, according to the headnote 
in Syres, supra, was enjoyed by a court 
before whom a case came for consideration. 
He there stated that there are certain 
conditions which must first be „satisfied 
before a court is entitled to ‘adopt such a 
course in 2 particular case. 

In Maclean,6 Or. App. R. 26, he says, 


‘at p. 27: “We have been asked for an 
‘expression of our opinion upon jhe proper 


course to be adcpted when there is mora 
than one charge against the priconer when - 
he is sentenced. It is very desirable that 
the prisoner should come out of prison 
with a clean sheet, and therefore that the 
should take into account all the 
charges in fixing the punishment. We are 
only Yealing with cases where the prisoner 
admits that he is guilty of the other 
charges against him. When the offences 
are of the same character, and are admit- 
ted, whether there has been a committal . 
or not, tHe judge is entitled to take them. 
into ccnsideration, and should do so. If « 
the other charges are not admitted, the 
judge cannot take them into consideration. 
If they are admitted and there has. been 
a committal, the judge should be satisfied 
that the prosecution consent to the other | 
cases being taken into consideration, 
because it is p:ssible that the prosecution 
may think it desirable that there should - 
be a public investigation of the other 
charges. If the committal is in another 
county, and for a different class of cffence, 
and the prosecutors in that county think 
that the charge should not be taken into 
consideration, the judge should not take- it 
into consideration. It may be desirable 
that there should be a trial in each county;, 
and even where the prosecution consent . ~ 
to the other charge being taken into 
account, the judge must be gatisfied that 
the public interest does not require any 
further investigation of the pending charge.” ~ 
This authoritative announcement laying, 
down ‘hese conditions was ‘referred to: 
with approvél by Lord Hewart, O. J.,-ia 
Lloyd, supra. — oe 
It will have been seem, therefore, that: 
the governing consideration ir all cases 
is the question as to whether or not it is, 
desirable’ in the public interest that there 
{ . 
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should be a further investigation of the 
further offences. If the court should be 
of opinion that it ig so desirable, then 
these will not be,taken into account, and 
the sentence will relat® solely to the’crime 
which is before the court. Apart, how- 
ever, from this main consideration, as it 
was observet in Maclean supra, and as 
it has been laid down in other authorities, 
there are certain conditions which must 
be fulfilled before .other offences can be 
dealt, with. These may be summarised as 
fotlows:— 

(1) The ,ccnsent of the prosecution 
waé obtained: see Taylor, 19 Or. App. 

, 146. 

(2) The prisoner himself must assent to 
such a course being followed. If he denies, 
or does net admit any further offences, 
the court is not enfitled to take them 
into account: Syres, supra; Edwards, 3 
Or. App. R. 59; Werner and Cookes, 3 
Cr. App. R. 93; Cooper, 10 Cr. App. 
R. 195; Bell, 16 Cr. App. R. 46. And it 
has been laid down that, before a court 
is entitled “to take this course, it should 
make it clear tb the prisoner that if he 
asks that this should be followed he is to 
be taken to admit the trath of any further 
charges, and to plead guilty to them: 
Berkofsky, 25 Cr. App R. 66. With regard 
:to the proof of the fact that the consent 
of the prisoner has been given, it would 
appear that it is not necessary that a 
specific admission to this effect should 
appear on the shorthand note of the trial, 
but that it will be sufficient if it is clear 
. that upon the facts, although it is not on 
the record, some such admission must have 
been made: Macdonald, 12 Or, App. R. 127, 
but it must be proved that the prisoner 
definitely assents, and it is not sufficient 
in order to prove consentto give evidence 
as to this which is merely hearsay: Griffiths, 
23 Or. App. R. 153. 

With regard to the question of consent, 
it may be mentfoned that the Court has 
power to rectify the omission of the court 
of trial to obtain this, and upon the 
prisoner giving consent at the appeal to 
deal with the sentence so as to include 
any further offences: Hagreen, 7 Or. App. 
R. 248; MacMillan, 16 Or. App. R. 3, 
but if no such ccnsent is then forthcoming, 
the Court is equally debarred from dealing 
with them: 'Werner® and Caokes, supra; 
MacMillan, supra, and the liability to be 
tried remains. Even if, however, the 
further offences wére not mentioned in the 
court of tria by rekson of the fact that 
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they were npt known, the Court * upon 
receiving the) prisoner's assent may deal 
with them: ‘lleron, 2 Cr. App. R. 152: 
Bradley, 16 |Or. App. R. 114; see also 
Smith, 6 Or. App. R. 201. 


(3) The further offences must be of the ° 


same character as that for which the 
prismer is about to be sentenced; see 
Syres, supra. | Thus, a court cannot take 
into account| a¢more serious charge 
such as a charge of forgery in pass: 
ing sentence for false pretences: Greig, 
4 Or. App. | R. 151; and in Lloyd. 
supra, the Court stated that a court was 
not bound, upon this ground, to take iato 
account in a ‘sentence for breaking and 
entering 8 further charge of false pretences, 
But it appears that in Smith, 15 Cr. App. 
R. 172, the Court allowed further charges 
of false preten ces to be taken into account 
in a sentence fbr offences under the Debtors 
Act, -a course which was not taken by 
the court of ‘rial; see also Bradley, supra, 
a case of larceny and false pretences. ` 

(4) Unless| the court possesses the 
necessary jurisdiction to try the further 
offence, if is not entitled to take it into 
consideration. | Thus, a court bf quarter 
sessions is mot entitled to take into account 
a charge of fbrgery with which itis not 
competent to ‘deal: Warn, 26 Cr. App. 
R. 115. In this connection it should be 





observed that | 
not purport to 
triable only ir 
supra, where t 
committed wi 


Northern Irelarid. 


a court in England should 
take into account offences 
some other country: Warn, 
he further offences had been 
hin the jurisdiction of 
In dealing with the 


converse case, lit may be mentioned that 


the courts in! 
take a similar | 
into account o 
land. Thus, in 
a ccurb in Ire 
nisance of a f 
Wales, and in 
a court in Se 


‘other countries appear to 
view, and decline to take 
Fences committed in Eng- 
: Birkett, 6 Or. App. R. 122, 
'and declined to take cog- 
irther charge committed in 
Peace, 19 Or. App. R. 5a, 
tland refused to consider 


an offence committed in England, and this 
course was followed in MacWilliam, 21 
Or. App. R. 31. 
When, however, for *some reason the 
court is not ertitled to take this course, 
it has been laid down that if the further 
offences are known at the time of the 
trial, the prisoner should, if possible, be 
indicted on theat at the same time: Higson, 
5 OreApp. R. 157; and see Greig, supra. 
If, however, this is not possible, and if” 
for some reasin the ‘court is Wnable to 
deal with then in the sentence gs. that 
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“the prisoner remains liable to be tried for 


them, it has been stated on 
more than one occasion by the Court 
that he ought tobe tried at the earliest 
possible moment, and the trial ought 
not to be delayed until his sentence has 
expired. This view was thus 
expressed by Pickford, J., as he then 
was, in Sullivan, supra. at p. 7: “1 think 
this Court has said on more than 
one occasion that in circumstances of 
that kind it is not right to keep the 
other charge hanging over the prisoner's 


. head, ‘and that you should proceed with 


the other charge during the time he is 
serving the sentence for the first offence,” 
and it- has been reiterated in later cases: 
Ward, 7 Cr. App. R. 180; Bell, 16 Cr. 
App. R. 105; Carter, 17 Cr. App. R. 51; 
Whiteley, 17 Cr. App. R. 159; Peace, 
supra ; see also Winn, 19 Cr. App. R. 1. 
In Lloyd, supra, Lord Hewart, O. J., had 
occasion to re-state this, where he says, 
at p. 186, “I should like to refer toa 
statement made by counsel for the ap- 
pellant, and also by the appellant himself 
in his application, namely, that if these 
offences are oot taken into consideration, 
the appellant is liable to be re-arrested on 
his release frem prison and tried and sen- 
tenced for them. It has been laid down 
again and again by this Court that such 
a procedure is not merely undesirable 
but most unfair. If it is intended to 
proceed with those charges, it must be 
done at once.” 

So strongly does the Court hold this. 
view that it has been held that, in a 
case where a further charge was not taken 
into consideration owing to the absence of 
the prisoner’s consent, having regard to 
the fact that he could properly have been 
tried while he was still serving his sentence, 
the indictment therefor should not be 
proceeded with after his term had expired: 
Rose, 17 Cr. App. R. 135; see also Smith, 
15 Cr. App R. 172. And even where 
an appeal was allowed and the conviction 
was quashed in case in which a court 
had taken a further charge into consider- 
tion, the Oourt sexpressed the view that 
it thought that those responsible for the 
prosecution would probably decide that 
no further proceedings need be taken 
relating to the further charge: Fox, 18 
Cr. App. R. 192. 

With reference to further proceedings 
beittg brought in respect of other 
charges, the Court has stated that it 
does not approve of the prosecution 
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requesting the court not to take further 
charges into consideration in the sentence, . 
where the reason for this request lies in 
the hope of obtaining further information 
from *the prisoner under pressure of 
further proceedings: Davies, 7 Cr. App. 
R. 254; see also Syres, supra, where the 


T 
w 


Court stated that the giving of such~ . 


assistance might have been made a con- 
dition of the sentence. 

Finally, with reference to the question 
of sentence. the Court will grant leave 
to appeal against the sentence whieh 
has been passed in order to gonsider 
whether or not in the circumBtances this 
should be increased if further charges, 
which had been excluded by the court 
which had passed the sentence, were to. 
be taken into account by that court at 
the hearing of the appeal: Bradley, 16 Cr. 
App. R. 113.. In that case, whére the 
ground of the exclusion was that the 
court was of opinion that the further. 


offences were not sufficiently of the same 


nature, it may be mentioned that the 
Court taking æ different view -and taking 
into &ccount not only those offences but 
others then disclosed at the appeal, 
increased the sentence: ‘Bradley, supra, at 
p. 114, but the sentence is not neces- 
sarily increased and the Court in a 
similar case, although it took further ; 
offences into account, allowed the original 
sentence to stand: Smith, 1> Cr. App. 
R. 172: see also Wells, 3 Or. App. 
R. 197. < 

It may be noted that even where the 
Court takes 


it may allow the sentence which was 
originally passed to cover them also: 
Aleron, supra, and it may even in such 
a gase reduce that sentence if it thinks 
it too severe: Smith, 6 Or. App. R. 201, 
where the Court took into account a 
second indictment not tried at the trial, 
upon the prisoner admiting the charge. 
Conversely, where the prisoner appealed 
against a sentence, which the court had 
intended to include further charges, on 
the. ground that he did not wish out- 
standing charges which the did not 
admit to be considered in e sentence, 
the Court 
‘Court had been infiuenced by his 
apparent cqnsent, seduced the sentence 
but pointed out that he was still liable 
to be tried on the charges which Ée did 
not admit; Bell, 16 Cre App. R. £6; and 
see Werner and Cookes, supra, e | 


. . 


into account offences which | 
were not known to the court at the trial, 


thinking perhaps that the e 


a 
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Again, where the prisoner has been 
sentenced at a subsequent trtal for an 
offence, which had beea committed previous 
to one for which he had previously been con- 
victed and for which he was at the time of 
the subsequent trial serving the sentence, 
and where that offence was one which 
might have«been taken into account at the 
previous trial but for the fact that it was not 
known to the court, the Court will interfere 
with the sentence, passed at the suh- 
sequent trial if it thinks it too severe. 
Thus, where in the cpinion of the Court, 
the copri ab the trial of the previous 
offence would not, in taking that further 
offence into account, have increased its 
sentence by imposing a term as severe 
as that which was subsequently passed, 
the later sentence will be reduced: Hawes, 
1 Or. App. R. 42; Markham supra; Richard- 
son, 5 Ck. App. R. 278; Bartram, 10 Or. 
App. R774; see also Jones, supra, and a 
similar result will follow where the further 
offence has been excluded from considera- 
tion by reason of the . fact that the 


-pisoner would not admit* it: Carey and 


Ames, 26 Cr. App. R. 133. But in a grave 
case the Oourt will allow the sentence 
pessed at the subsequent trial to stand 
if it does not think it too severe: Hillier 
6 Or. App. R. 215. 

Similarly, where the failure tô take the 
further offence into account is due to 
the gbsence of jurisdicticn in the court 
at the previous trial, the later sentence 
will be reduced to one, which in the 
opinien of the Court is adequate to 


. cover both offences: Peace, supra, a fortiori 


is this the case where the court had 
stated that, had it taken the further offence 
into account, it would not, in all proba- 
bility, have passed any longer sentence: 
Birkett, supra. Where, however, the 
Court is of opinion that on the merits 
the later sentence is not excessive, it 
will not interfere, particularly where the 
court in view of*its lack of jurisdiction 
had passed a light sentence: MacWilliam, 


JOURNAL 


81 


supra, where it was considered not,to be. - 


a ground for revision that the prisoner 
had been given advice, which was bona 
fide, but in error, to the effect that the 
court in Scotland would take a further 
-offence into account, and that he would not 
be prosecuted for it in Fagland, 

Farther, the Court reduced the sub- 
sequent sentence where the prisoner had 
been under tha, impression that the 
offence for which he had then been con- 
victed had been taken into account by 
a court at a previous trial, in order that 
he should feel nc sense of wrong, although 
it thought that neifher of the sentences was 
unduly severe in itself: Monkman, 16 Or. 
App. R. 115, and a similar result followed 
where the court did in fact take the further 
offence into account in the sentence 
which it passed at the prisoner's request 
but, this fact was not known to the 
court which subsequently passed sentence 
for the further offence: Taylor, 18 Or. 


. App. R. 25. 


In conclusion, with regard to the 
severity of the sentence, the Court has 
stated that even where a court in pass- 
ing sentence for an offence, takes a 
further offence into consideration, it should 
not in so doing ignore a long period 
without a convistion : Green, 22 Or. App. 


R. 94, and in passing a sentence for 
au Offence which is intended to 
include a further offence, a conrt 


is not entitled to exceed the maximum 
sentence which is allowed by law for 


the offence in question: Tremayne, 23 
Cr. App. R. 191, where the Oourt 
reduced a sentence, which had been 
passed for obtaining credit by fraud 
and which took into account further 
offences, to ths maximum allowed in 


the case of oabtaining credit by fraud, 
but refused, to allow the sentence to 
date from conviction, although leave to 
appeal had been granted.—The Solicitors’ 
Journal. 
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FORMULA FOR PRELIMINARY INSTRUCTION TO JURIES 


Lapizs and gentlemen of the jury, at 
the outset of this case I will make these 
Preliminary pba os to you e since 

exceforth, and until I shall be called upon 
to instruct you concerning the law govern= 
ing the case, durjng the progress of the 


hearing my voice myst be to you like the 
f A 


voice crying out in the wilderness, une 
heard. It will bea grievous error on your 
part ifat any time you should infer from 
my attitude or demeanor, by any word, 
act dr deed, that I have any impression 
concerning the facts, the honesty of the 


I 


parties or their counsel or the crèdibility e 
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of the witnesses. The law presumes that I. 
am incapable of having any disinterested 
impression of these matters and that I- 
would too much wrongfully influence you 
in the discovery of the truth. I am not 
¿tobe trusted to participate in the alchemy 
of trials, whereby the baser metals of the 
testimony are transmuted into the goldea 
verities. Therefore where the facts afe 
concerned I am bound to hold myself aloof 
from you, even asthe Bfahmanic doctrines 
remove the untouchables. You may have 
observed thatin your examinations touch- 
ing your qualifications as jurors, particular 
effort has been made tb delve into any 
possible knowledge or intelligence you 
may possess or experience you may have 
had which might aid you in analyzing the 
evidence in this case. If you have failed 
to conceal any of these, or if you have 
revealed that you know any of the parties 
or their counsel, you will seem so une 
trustworthy to try this case that only the 
strictest inquiry. can possibly purge you, 
And you, who now remain as qualified 
jurora, have disclaimed any such knowledge 
or experience and have at least concealed 
any alertness or intelligence which might 
arouse suspicion. The law presumes your 
qualifications as jurors from these antece- 
dents, and thus choice falls quickly upon 
the elect. If your answers to these in- 
quiries may have been somewhat colored 
by your desire to sit upon this case, you 
need not allow this circumstance to rest 
too heavily upon your consciences, since 
it is wellknown that justice sometimes 
comes arrayed in strange garbs. C.ncern- 
ing the substantial issues in this case, 
what the plaintiff asserts the defendant 
denies, both swearing under oath, and 
since they both cannot be truthful, it 
necessarily becomes your unpleasant duty 
to decide who of them is a liar and a 
perjurer. And of this question, the law 
decrees that you are the sole and ex- 
clusive judges, but you must ever keep in 
mind that your decision must rest upon the 
evidence alone which has been able to pass 
through the procedural sieve. Since you 
have admitted thap you have little, if any, 
knowledge or experience in the matters - 
you are called upon to decide, presumably 
there will be no danger that you will apply 
any in coming to your decision on the facts. 
The exercise of any powers of deduction 
from experience, observation or common 
sensa the émployment of the imagination, 
inference,based upon like or similar transac- 
gions, all must be frowned upon. You are 
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conclusively presumed to be reasonable and 
prudent persons, although no inquiry has 
ensued bearing upon these qualities and 
abilities. Nevertheless your decision con- 
cerning the reasonablenéss or prudence of 
the conduct of the parties will. be irrevoe- 
able and conclusive. The law requires you 
to accept as true the testimeny of the 
parties and their witnesses, however 
incomplete or unconvincing, when it 
appears that the same has not been express- 
ly contradicted, unless some circumstance 
appears in the trial itself tending do 
indicate that the testimony is untrus,worthy, 
such as interest of the witness in the results, 
or fault in his perception, memory, 
narrative or self-contradiction. You are 
presumed. to be fully qualified to pass 
upon the credibility of the witnessas although 
you may have had little, if any, experience 
in personal contracts or’ in eearotae the. 
minds, motives and consciences of: other. 
persons. It is my duty to determine what. 
evidence you shall be. 
allowed or not allowed to hear or consider. 
If by my rulings in this’ respect you may.. 
be pérchance perplexed er disappointed, 
you should know that the judge is bound 
by many ancient, hard and rigid rales of 
law regulating the recéption of evidence, 
wise and .otherwise, the violation of which 
may easily overturn the results of all your : 
completed. labors here. 
duty to instruct you concerning the, law 
governing this case, and you are to 
disregard all other laws. You shall apply 
the facts, as you find them, to this law, 


as I give it to you, and arrive at your . 


decision on them alone, keeping yourselves. 
bereft of ali feelings, emotions, predilec- 
tions, passions and prejudices, for the law 
presumes that you shall function in this. 
assumed purity. Within the realm of the 
facts your powers are Jovelike and 
supreme, and when you have spoken, your 
voice is final. There is no earthly 
authority that can contradict you. If you 
should become perplexed in the interpreta- 
tion or the weighing of the evidence or in 
the application of the law thereto, it will 
be vain for you to look for help. Although 
this court is supposed to bg somewhat 
trained and skilled in such matters, it is 
powerless to help you. Under the law the 
evidence and the facts are taboo to the 
presidihg judge. If he should indicate to, 
you directly ‘or indirectly any opinion~or 
interpretation of the evidence, coacérning 
which there is any dispuse, even thouga it 
be by the more raising of ay eye-brow, it 
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would so wreck the drial of this case that 
“all the king's horgemen and all the king's 
men could not put it tegether agains’ And 
-at no time- during the trial, before the case 
-is finally submitted to you, shall you think 
. about or mreditate upon the evidence or 
communicate with each other about it, since 
belief and conclusions must await the 
submission of all the evidence. In my 
instructions concerning the Jaw, which you 
are to apply to the facts in this case, I 
will aie, end endeavour to make them 
literally without error, and in so doing 
they may be perhaps so labored and com- 
plex that if you can understand them ycu 
will demonstrate your superiority to counsel, 
who, I dowbt not, will spend days hereafter 
‘arguing, about them? But in this your 
experience will be a common one, since 
as the Aouri cannot assist you with the 
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facts bo it will be permitted to do little to 
aid you in the comprehension of the law. 
Speaking of cowĘsel, it is probably needless 
to warn you to pay little, if any, attention * 
to their statements since they are deemed, 
of course, to ba all artful partizans and 
to” listen to them will but make confusion 
worse confoundsd, And so when this case 
is finally submitted to you, and you take 
to the jury room a fleeting impression of 
the evidence and little more than a bee. 
wildered is vena of the law, you: 
need not be toc downcast for many other 
juries in like predicament have preceded 
you. And atthis juncture, since the law 
seems apparently so devised to deprive you: 
of all real guidance, it may be not amiss 
for you to initiate your deliberations with 
a prayer to God for guidance.—Case and 
Comment. 


Extracts from Contemporaries. 


. 14 
Doctor's Use 9f Water * 

In Manchester Corporation v. Buttle, 
decided ten years ago, a dentist carried on 
a small part of his business in his dwelling- 
house, Stockport Road, Manchester, having 
:various branches at other addreSses in the 
Manchester district. The corporation, 
relying on a section in a Manchester 
Corporation Waterworks Act, refused to 
supply water for use at the dental chair and 
for bpusehoid purposes except under a 
special agreement or by meter. The sec- 
tion in question provided that no one 

‘should be entitled to require any dwelling- 
house to be supplied with water (otherwise 
than by meter or by special agreement) 
where any part of such dwelling-house was 
used for any trade or business purposes. 
As in Smith ¥. Anderson (18:0) it had been 
held, in effect, that the word “business” 
included any professional occupation, Mr. 
Justice Eve had no difficulty in coming to 
the conclusion that the corporation in the 
present case were entitled to be psid an 
annual sum in addition to the ordinary 
-domestic rates charged in respect of 
dwelling-houges pure and simple. In King- 
ston upon-Hull Corporation v. Yuille, in 
which the corporation's appeal was dismiss» 
ed by the Courtof Appeal atthe beginning 
ofthe present week, the defefidant, Dr. D. 
F. Yuille, was a medical practitioner 
Practising at Hubi, and the corporation 
under. their, powers supplied water to a hot 
and to a cold tap in a part of the defen- 


dant’s surger¥ which was separated from 
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the rest of the surgery by a partition. Dre 
Yuille used the hot water to wash his hands 
and clean and disinfect his instruments. 
He used water from the cold for household 
drinking and for diluting medicines. The 
corpcration’s scale of minimum annual 
charges contained the following charge: 
“Druggist or dispensary, 9s.” The cor- 
poration made a claim in accordance with 
that charge. The county court judge, 
with some hesitation, thought that the user 
for the combined purposes, taken together, 
of washing hands, household drinking, 
washing instruments and diluting medicines 
was a user for domestic purposes, and he 
therefore gave judgment for the doctor’ 
defendant. 


The Court of Appeal’s Decision 

Lord Justice {3cott, in giving judgment 
in the above case, said that an interesting 
point was raisec. by the appeal as to whee 
ther a doctor who had a surgery and used 
water therein for compounding medicines 
and washing his instruments wag using the. 
water for domestic purposes. In his (his. 
Lordship’s) view, where water was added 
to medicine as a diluent for the purpose of 
drinking medicine diluted with water, the 
purpose was necessarily domestic. In some 
cases it might be relevant tq consider 
whether the 
ultimate, but where the water was used. 
for drinking, whether pure or with medicine 
or whisky init, the purpose was domestic.” 
No question of degree could enter into- 
4 ik on 


purpose was immediat or # 


4 
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» Clean 


q those Act8 recently passed by the 
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“the matter. As regarded the other purpose, 
washing or cleaning anything was, prima 
‘facie, a domestic purpose. To keep things 
was one cf the most important 
.. motives in domestic life, and the fact that the 
‘things cleansed were a doctor's implements 
did not affect the question. Leave “to 
appeal to the House of Lords was given. 
With regard to “keeping things clean,” 
Harrogate Corporation v. Mackay (1908) 
may be recalled. In that case water used 
regularly for washing a motor car kept by 
‘a doctor for the purposé of his profession 
was held to be used for domestic purposes. 
Sect. 12 of the Waterworks Clauses 
Act, 1863, provided that a supply for 
‘domestic purposes should not include a 
supply “for horses, or for washing car- 
riages, where such horses or @arriages 
are kept forsale or hire or by a common 
carrier,” and so on. That section was 
intended, in the interests of the water 
companies, to impose a limit on the rule in 
Busby v. Chesterfield Waterworks Company 
(1853) that water used for washing a caT- 
riage kep fcr private use was used for 
domestic purposes. If it had been intended 
to limit the rule in the way contended for, 
the words “or doctor” would have been 
added. In the absence of such an addition, 
the purpose remained domestic.—The Law 
Times. 


Marrying for Money. 

On the 9th March a young man was 
charged at the Clerkenwell metropolitan 
court, and convicted, of using ineulting 
words and behaviour. The circumstances 
were peculiar and arise out of the tragic 
condition in which refugees from the 
Greater German Reich find themselves. 
The man concerned had a beautiful plan 
for making abit of money. He hung 


JOURNAL + 


AN > e ' | 


18016 


es 

about outside Woburn House, the offices of 
the German Jewish Ajd Association, and 
offered matrimonye to girl refugees in ~ 
exchange for one hundred pounds in cash. ; 
He is a British subject, and of course 
any woman lawfully marrying him woula 
become a British subject too. This might 
be very tempting to an unfortunate creature 
with a position ill asgured, in difficulty 
as to the work she will or will npt be: 
allowed to do in this country, and anxitue 
for the security of citizenship with sesulting 
freedom of contract. 


There is, of course, nothing unlawful. 
in marrying for money, nor in making 
a proposal of marriage in the street. Many 
men and women dq the first, and it has 
happened that a bashful lover trembling 
on the verge has suddenly co to the 
point in a public place, and has lived as 
nearly happy ever after as the estate of 
Matrimony permits. But for a strange 
man to solicit a succession, of yousg 
women to take him asa husband and 
pay him cash down for ‘his name may 
well lead to a smacked face from any one 
of them with a sense wf personal dignity, 
and the charge seems to us to have been 
well-founded. 


The accused had the impudence to tell | 
the magistrate that, “A iew of them, were 
interested in getting married to me.” It 
is charitable to hdpe ‘that he was not 
interested in getting married to a few of 
them. A hundred pounds soon goes, and 
bigamy may be a tempting proposition 
at a hundred pounds a time., Once a : 
week would give an enterprising seller of 
bogus nationality the handsome income of 
five thousand a year, always supposing the 
hard hearted police did not interrupt his 
nuptial progress,—Justice of the Peace. 


REVIEW. 


The Punjab Registration of Money- 
lenders Act (Punjab Act ill of 
1938).—By Kıīpar Nats, M. A., LL. B.. 
“PuBLISHED BY LAHORE Law Times Press, 
Lancker. Prion Re. 1. 
. The above isa commentary on one of 
Punjab 
Legislatyre, which had raised so much 
“storm among the public of the Province. 
The author has wisely kept aloof from 


this controversy dealing with the subject ” 
from a lawyer's point of view. Oonsider- ; 
ing the fact of the absence of authorita- 
tive pronouncements, which had really been 
a handicap, the learned author has suc* 
ceeded to a great extent in unlooseriing 
“the legal knots weaved by thev legisla- 
tors.” -e 
We wish the publication sugcess. 
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